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PREFACE TO THE THIRD EDITION 

It is necessary for a lawyer always to know the law as it is 
today. And this is specially so in respect of the Law of Procedure. 
It is now five years since the last edition of this work was pub- 
lished, and during this period several changes have been introduced 
into the provisions of the Code by legislation. Further, the case-law 
has enormously increased, sometimes settling conflicts of judicial 
opinion which existed before, and sometimes giving rise to new 
conflicts of opinion. Under the circumstances, no apology is needed 
for bringing out this edition. 

In the preparation of this edition the authors have not 
confined themselves to merely incorporating the subsequent case- 
law, hut have examined all the old cases once again with a view 
to remove any defects that might have crept in. The l^slative 
changes in the provisions of the Code and recent case-law have 
rendered it necessary to re-write many portions of the work, 
abridging the discussion where the point has been settled by autho- 
rity, and fully discussing points about which a conflict of opinion 
has arisen. Beyond this, however, the method of treatment of 
the subject has not been departed from. 

The case-law has been brought up-to-date. References to Official 
Reports are invariably given in all cases found in the Official 
Reports. 

The authors feel it their duty to express their gratefulness 
to the Bench and the Bar for their very cordial reception of the 
previous editions of their work. 

Their thanks are also due to Messrs. Appu Rao, b.a., b.l.. 
Advocate, Coimbatore, N. Krislma lyeij, m.a,, b.l., Coimbatore, 
G. B. Shidhaye, b.a., ll.b., and V, S. Balkundi, b.a., ll.b., of 
Nagpur, for the very valuable help rendered by them in revising 
and bringing the work up-to-date. 


January 1st, 1940. 


V. V. C. 
K. N. A. 




PREFACE TO THE SECOND EDITION 


The OOBDIAL bboeption accorded by the members of the Bench and the Bar to 
the first edition of this work, which was almost exhausted in less than a year from 
the date of its publication has necessitated the publication of a second edition of the 
same. The Authors feel it their duty to thank the members of the legal profossbn 
for the warm reception and high appreciation of the work. 

This Second Edition has been carefully revised, brought up-to-date and 
re-written, wherever necessary, in the light of the various decisions since the 
publication of the first edition. 

The style in printing has also been changed to facilitate easy reading. In the 
synopsis, the main headings have been differentiated from subordinate headings by a 
difference in type. The difficulty in reading the closely printed matter of the foot-notes 
has been removed by giving a separate line for each case which thus gives a great relief 
to the eye. 

February 11th, 1935. V. V, C. 

K. N. A. 
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PREFACE TO THE FIRST EDITION 

Judicial decisions on the Law of Civil Procedure occupy a considerable portion of 
our Law Reports and Digests. There are, on many points of importance, confiicts of 
opinion between the several High Courts, and sometimes between the decisions of the 
same High Court. Full Bench decisions of various High Courts and decisions of the 
.Judicial Committee of the Privy Council, no doubt, often help to settle such conflicts, 
but on a few occasions, while settling the conflicts, they open up further fields for 
controversy. Decisions differing in the interpretation or application of a ruling of the 
Judicial Committee are not rare. 

In this state of judicial decisions, a practitioner or a Judge, who has to ascertain 
the law on any important point of procedure, has to collect all the decisions bearing on 
the point, study them carefully, and then deduce, if possible, a definite rule of law. In 
cases of conflicts of opinion, he has to find out how far a decision of the Full Bench or 
of the Judicial Committee, has settled, or helped to settle the conflict. In the absence 
of such help, he has to choose between the conflicting views, and find arguments 
in support of the view adopted by him. This is no doubt an interesting process of 
ascertaining the law, but the regret of a Judge or a busy practitioner is that 
sometimes, he does not find the necessary time for it. 

It is the aim of the authors to be of some service to the Bench and the Bar in 
this direction, and this, they hope, will justify the addition of one more to the already 
existing commentaries on the Code. The authors have attempted to ascertain all the 
important questions that arise for consideration under the several provisions of the 
Code and have tried to collect together all the decisions of all the Superior Courts of 
and Burma and of the Judicial Committee of the Privy Council, on such 



PBBFACE TO THE FIRST EDITION 


questions. These decisions have been studied carefully and analytically and definite 
rules of law, wherever possible, have been attempted to be deduced therefrom. In cases 
of conflicts of opinion, the authors have discussed the questions on first principles and 
have attempted to test the conflicting views in the light of these principles and to arrive 
at definite conclusions. 

In the course of their practice at the Bar, the authors have often found that 
iihere are still many difficulties arising in daily practice, which are not covered either 
by the provisions of the Code or by the existing voluminous case-law. An attempt has 
been made to solve tiiese difficulties* 'by discussing such questions and suggesting 
solutions. In thus discussing subjects not provided for in the Code, the authors have 
.kept in view the future course of law on the subject. 

The application of a rule of law to the facts of jmrticular cases is a matter of 
some difficulty in some cases. It has, therefore, been indicated, within brackets, against 
important decisions collected in the foot-notes, as to how rules of law have been applied 
to the facts of those cases. In the commentary, the general propositions of law as 
derived from the decisions are given. These, the authors hope, will enable the lawyer 
to pick out the case he requires without uiuch loss of time. 

The conclusions of law, dissociated from facts, or discussions of law, are 
sometimes necessary for quick reference during the course of arguments in Courts. The 
particular pages, where such conclusions can be found, are indicated in every case with 
only a few exceptions in the case of very old Reports. 

V. V. o. 

• August 3l8t, 1932. K. N. A. 
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1882 AND 1908. 


0. P. 0. 
1883. 

C. P. G. 1908. 

0. P. 0. 
1882. 
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S. 1. 

47 

2 

S. 2. 

48 

8 

Ss. 164,156, 167, 158. 

49 

4 

S.4 

50 

4A 

S. 5. 

51 

5 

S. 7. 

52 

6,para8.(c) 


53 

& (d). 

Omitted. 

54 

6, last para. 

S. 6. 

65 

7 

Of. S. 4. 

56 

8 

S. 8. 

67 

9 

Omitted. 

68 

10 

••• 

58, last para. 

11 

8. 9. 

59 

12 

8. 10. 

60 

13 

8. 11. 

61 

13,Exp]n.6 

8. 14. 

62 

14 

8. 18. 

63 

15 

8. 15. 

64 

10 

8. 16. 

66 

16A 

8. 18. 

66 

17 

8.20. 

67 

18 

8. 19. 

68 

19 

8. 17. 

69 

20A;2I 

Omitted. 

70 

22 

Ss. 22, 23 (1). 

71 

23 

Ss. 22, 23 (2). 

72 

24, Island 


73 ‘ 

8rd paras. 

Ss. 22, 23 (8). 

74 

24, para. 2. 

Omitted. 

75 

25 

8. 24. 

76 

26 

0. 1, rr. 1, 4 (a). 

77 

27 

0. 1, r. 10 (1). 

78 

28 

0. 1, rr. 3, 4 (b). 

79 

29 

0. 1, r. 6. 

80 

30 

0. 1, r. 8 (1). 

81 

31 

0. 1. r. 9. 

82 

32 

0. l,rr.8(2). 10(2, 8,6,) 

83 


11. 

84 

88 

0. 1, r. 10 (4). 

85 

84 

0. 1, r. 13. 

86 

85 

0. 1, r. 12. 

87<&88 

36 

0. 3. r. 1. 

89 

37 

0. 3. r. 2. 

90 

88 

0. 8, r. 8. 

91 

89 

0. 3, r. 4. 

92 

40 

0. 3. r. 5. 

98 

41 

0. 3, r. 6. 

94 

42 

0. 2, r. 1. 

95 

48 

0. 2. r. 2. 

96 

44 

0. 2, rr. 4, 5. 

97 

46 

0. 2, rr. 8, 6. 

98 1 

46 

Of. 0. 2, rr. 6, 7. 

99 


0. P. 0. 1908. 

0, P. 0. 
1882. 

0. P. C. 1908. 

Of. 0, 22, rr. 6, 7. 

99A 

0. 9, r. 5. 

S. 26. 0. 4, r. 1, 

100 

0. 9, r. 6. 

Cf. S. 187. 

101 

0. 9, r. 7. 

0. 7, rr. 1, 2, 4, 6,6. 

102 

0. 9, r. 8. 

0. 6, rr. 14, 15 (1). 

108 

0. 9, r. 9. 

0. 6, r. 15 (2, 8). 

104 

Omitted. 

0. 6, r. 17; cf. 0. 7,r.ll 

105 

0. 9, r. 10. 

0. 7, r. ll;cf. 0. 6,r.l8 

106 

0. 9, r. 11. 

0. 7, r. 12. 

107 

0. 9, r. 12. 

0. 7, r. 18. . 

108 

0. 9, r. 18. 

0. 7, r. 10. 

109 

0. 9, r. 14. 

0- 7, r. 9. 

110 

0. 8, r. 1. 

0. 4, r. 2. 

111 

0. 8, r. 6. 

0. 7, r. 14. 

112 

0. 8, r. 9. 

0. 7, r. 15. 

113 

0. 8, r. 10. 

0. 7, r. 16. 

114 

Cf. 0. 6, r. 2. 

0. 7, r. 17. 

115 

Of. 0. 6, rr. 14, 15, 

0. 7, r. 18. 

116 

Cf. 0. 6, rr. 16, 17. 

8. 27, 0. 5, r. 1. 

117 

0. 10, r. 1. 

0. 5, r. 2. 

118 

0. 10, r. 2. 

0. 5, r. 8. 

119 

0. 10, r. 3. 

0. 6, r. 4. 

120 

0. 10, r. 4. 

0. 5, r. 5. 

121 

0. 11, r. 1. 

0. 5, r. 6. 

122 

Of. 0. 48, r. 2. 

0. 5, r. 7. 

123 

0. 11, r. 8. 

0. 5, r. 8. 

124 

0. 11, r. 6. 

0. 5, r. 9. 

125 

,0. 11, r. 6. 

0. 5. r. 10. 

126 

0. 11, r. 8. 

0, 5, r. 11. 

127 

0. 11, r. 11. 

0. 6. r. 12. 

128 

0. 12, r. 2. 

0. 5, r. 18. 

129 

0. 11, rr. 12,18. 

0. 6, r. 14. 

130 

0. 11, r. 14. 

0. 5. r. 16. 

131 

0. 11, 1. 15. 

0. 5, r. 16. 

132 

0. 11, t. 17. 

0. 5, r. 17. 

133 

0. 11, r. 18 (1). 

0. 5, r. 18. 

134 

0. 11, r. 18 (2). 

0. 5, rr. 19, 20 (1). 

135 

0. 11, r. 20. 

0. 6, r. 20 (2). 

136 

0. 11, r. 21. 

0. 5, r. 20 (8). 

137 

0. 13, r. 10. 

8. 28, 0. 5, rr. 21, 23. 

188 

0. 13, r. 1 (1). 

0. 5, r. 22. 

139 

0. 13, r. 2. 

0. 5, rr. 24, 29. 

140 

0. 18, rr. 1 (2), 3. 

0. 5, r. 26. 

141 

0. 13, r. 4. 

0. 5, r. 26. 

141A 

0, 18, r. 6. 

0. 6, r. 30 (1,2). 

142 

0. 13, r. 6. 

0. 6, r. 80 (3). 

142A 

0. 13, r. 7. 

0. 48. r. 1. 

148 

0. 18, r. 8. 

8. 143, 0. 48, r. 2. 

144 

0. 13, r. 9. 

S. 148. 

145 

0. 18, r. 11. 

0. 9, r. 1. 

146 

0. 14, rr. 1, 3. 

0. 9, r. 2. 

147 

0. 14, r. 3. 

0. 9, r. 8. 

148 

0. 14, r. 4. 

0. 9, r. 4. 

140 

0. 14, r. 6. 
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C. P. 0. 1908. 

0. P. 0. 
1882. 

0. P. 0. 1908. 

O.P.O. 
1883. 1 

0. P. C. 1908. 

160 

0. 14, r. 6. 

306, third 


249 

0. 31, r. 33. 

161 

0. 14, r. 7. 

para. 

8. 163. 

250 

0. 31, r. 34 (1). 

152 

0. 16, r. 1. 

207 

0. 30, t. 9. 

251 

0. 31, rr. 34 (3, 3), 36 (1). 

168 

0. 16, 1. 3. 

208 

0. 20. r. 10. 



164 . 

0. 16, r. 8. 

209 

8. 84. 

252 

S. 52. 

166 

0. 16, r. 4. 

210 

0. 30, r. 11. 

258 

Of. 8. 145. 

166 

0. 17, r. 1. 

311 * 313 

8. 3 (13), (). 20, r. 12. 

254 

0. 31, r. 30, 

167 

0. 17, r. 3. 

213 

0. 20, r. 13. 

255 

0. 31, r. 43. 

168 

0. 17, r. 3. 

214 

0. 20. r. 14. 

256 

0. 31, r. 11 (1). 

169 

0. 16, r. 1. 

215 

0. 20. r. 15. 

257 

0. 21, r. 1. 

160 

0. 16, t. 3. 

215A 

0. 20, r. 16. 

257A 

Omitted. 

161 

0. 16, r. 8. 

216 

0. 20. r. 19. 

258 

0. 21, r. 2. 

162 

0. 16, r. 4. 

217 

0. 20, r. 20. 

259 

0. 21, r. 81. 

163 

0. 16, r. 6. 

318-330 

Cf. 8. 35 (1, 2). 

260 

0. 21, r. 32. 

164 

0. 16, r. 6. 

221 

0. 20. r. 6 (3). 

261 

0. 21, r. 34 (1-4). 

166 

0. 16. r. 7. 

222 

Cf. S. 35 (3). 

262 

0. 21, r. 34 (6). 

166 

0. 16, r. 8. 

333 first 

8. 88. 

268 

0. 21, r. 85. 

167 

0, 16, r. 9. 

para. 


364 

0. 21, r. 36. 

168 

0. 16, r. 10. 

223, second 

8. 39. 

265 

S. 54. 

169 

0. 16, r. 11. 

and third 


266 

B. 60. 

170 

0. 16, r. 12. 

paras. 


367 

O. 21. r. 41. 

171 

0. 16, r. 14. 

333, fourth 

8. 41. 

368 

0. 21, r. 46. 

173 

0. 16, r. 16. 

para. 


269 

0. 31, r. 43. 

173 

0. 16, r. 16. 

333, fifth 

0, 21, r. 4. 


0. 21, r. 51. 

174 & 175 

0. 16, tr. 10,18,17*18. 

para. 


271 

8. 62. 

176 

0. 16, r. 19. 

228, sixth 

0. 21, r. 5. 

272 

0. 21, r. 52. , 

177 

0. 16, r. 20. 

para. 


273 

0. 21, r. 63. 

178 

0. 16, r. 21. 

224 

0. 21, r. 6. 

374 

0. 31, r. 64. 

179. 

0. 18, rr. 1, 3 (1). 

335 

0. 21, r. 7. 

376 

0. 21, r. 66, 

180 

0. 18, rr. 2 (2, 3). 8. 

226 

0. 21. r. 8. 

376 

8. 64. 

181 

0. 18, r. 4. 

227 

0. 21. r. 9. 

277 

0. 21, r. 56. 

182 

0. 18, r. 6. 

228 

8. 42. 

878 

0. 21, r. 58. 

188 

0. 18. r. 6. 

229 

8. 43. 

279 

0. 21, r. 59. 

184 

0, 18, r. 8. 

229A 

1 8. 45. 

280 

0. 21, r. 60. 

186 

0. 18, r. 9. 

229B 

8. 44. 

281 

0, 21, r. 61. 

186A first 

• 

230, first 

0. 21, r. 10. 

282 

0. 21, r. 62. 

and second 


para. 


283 

0. 21, r. 63. 

paras. 

S. 138. 

230, second 

0. 21, r. 21. 

284 

0. 21, r. 64. 

186A, 


para. 


285 

8. 63. 

third para. 

0. 18, r. 7. 

280, third 

8. 48. 

286 

0. 21, r. 66. 

186 

1 0. 18, r. 10. 

and fourth 


287 

0. 21, rr. 66, 70. 

187 

0. 18, r. 11. 

paras. 


288 

Omitted. 

188 

0. 18, r. 13. 

281 

0. 21. r. 15. 

289 

0. 21, r. 07. 

189 

0. 18, r. 13. 

232 

0. 21, r. 16. 

390 

0. 21, r. 68. 

190 

0. 18, r. 14. 

283 

S. 49. 

291 

0. 21, r. 69. 

191 

0. 18, r. 15. 

234 

8. 50. 

292 

0. 21. r. 73. 

192 

0. 18, r. 16. 

285 

0. 21, r. 11 (2) 

293 

0. 21, r. 71. 

198 

0. 18, r. 17. 

286 

0. 21, r. 12. 

294 

O. 21, r. 72. 

194 

0. 19, r. 1. 

237 

0. 21, r. 13. 

295 

8. 73. 

196 

0. 19, r. 3. 

2.88 

0. 21, r. 14. 

296 

0. 21. r. 76. 

196 

0. 19, t. 3. 

239 

0. 21. r. 26 (1, 2). 

297 

0. 21, r. 77. 

197 

8. 139. 

240 

0. 21, r. 26 (3). 

298 

(). 21, r. 78. 

198 

8. 33, 0. 30, R. 1. 

241 

0. 21, r. 27. 

299 

0. 21, r. 79 (1). 

199 

0. 30, r. 3, 

242 

0. 21, r. 28. 

300 

0. 21. r. 79 (2). 

200 A, 201 

Of. 8. 187. 

243 

0. 21. r. 29. 

301 

0. 21. r. 79 (3). 

202 

0. 30, r. 3. 

244 

8.47. 

302 

0. 21, r. 80. 

208 

0. 30, r. 4. 

245 

0, 21. r. 17. 

303 

0. 21, r. 81. 

204 

0. 30, r. 5. 

245A 

8. 56. 

304 

0. 21, r. 82. 

206 

0. 30, r. 7. 

24515 

O. 21, r. 87. 


0. 21, r. 83. 

206. first 


246 

0. 21, r. 18. 

806 

0. 21, r. 84. 

and second 


247 

0. 21. r. 19. 

807 

0. 21, r. 85. 

paras. 

0. 30, r, 6. 

248 

0. 21, r. 22. 

308 

0. 21, r. 86. 
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0. P. c. 
1882. 

0. P. C. 1908. 1 

C. P. 0. 
1882. 

0. P. C. 1908. 

c. p.o. 1 
1882. 1 

0. P. 0. IsiOB. 

309 


0. 21, r. 87. 

375A 

0. 23, r. 4. 

485 


310 


0. 21. r. 88. 

870 

O. 24. r. 1. 

436 


310A 


0. 21, r. 89. 

377 

0. 24. r. 2. 

437 


3li 

1 

0, 21, r. 90. 

378 

0. 24, t. 3. 

488 


.312 

i 

0. 21, r. 92. 

379 

0. 24, r. 4. 

439 

O. 31, r. 3. 

313 

i 

0. 21, r. 91. 

380 

0. 25, V. 1 (1, 3). 

•140 

0. 32. rr. 1, 4 (2). 

314 

, 

0. 21, r. 92. 

381 

0. 25. r. 2. 

441 

0. 39, r. r. (1). 

315 


0. 21, r. 93. 

382 

O. 25, r. 1 (2). 

442 

0. 32, r. 2. 

316 


8. 6.% O. 21, r. 94. 

383 

(). 26, r. 1. 

443 

(). 39i rr. 3 (1), 4 (2). 
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An Act to consolidate and amend the laws relating to the 
Procedure of the Courts of Civil Judicature. 

Whebeas it is expedient to consolidate and amend^ the 
laws relatii^ to the procedure of the Courts of Civil Judicature;^^ 
It is hereby® enacted as follows; — 
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Synopsis 


1. Hiftory of the Code. 

2. Scope and applicability of the Code. 

3. Retrospective operation of the Code. 

4. Code, if and when exhaustive. 

5. Inherent powers— See Section 151. 
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7. Interpretation of statutes— General. 

S. Reference to pre-existing state of the 
law. 

9. Reference to proceedings of the Legis- 
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1* History of the CodSt — Before the year 1869, there was no law of proce- 
dure applicable to the whole of India. The Courts in the Presidency Towns were 
governed by their own rules and orders and certain Acts,^ while the Provincial Courts 
were governed by certain Regulations and Acts particularly applicable to them. 

In 1869 the first Civil Procedure Code* .was passed and it enacted that where 
it came into force, the procedure of Civil Courts was to be regulated by it alone.* 

The Code did not, however, apply to Courts established by Royal Charter and 
consequently the Supreme Courts and the Sudder Dewanny Ada^p^lats followed their 
original procedure. 

In 1862 when the Supreme Courts and the Sudder Courts were abolished, 
and the High Courts established, the Code was made applicable to the High Courts 
as well. 

After various amendments in the years 1860, 1861 and 1871,^ a second Code 
was enacted in 1877,* which very considerably amended and altered and added to the 
Code of 1859.® 

The Code of 1877 was soon followed by two amending Acts, Act XVllI of 
1878 and Act XII of 1879, and in the year 1882 a third Code came into being as 
Act XIV of 1882. 

This was also amended and repealed in part by various subsequent Acts^ and 
in 1908, the present Code was enacted consolidating and amending the law up to 
that date.® 


2. Scope and applloability of the Code.— The Code, as the preamble shows, 
consolidates and amends the laws relating to the procedure of the Courts of Civil 
Judicature in India. The object of consolidation is **to collect the statutory law bearing 
upon a particular subject and to bring it down to date in order that it may form a 
useful Code applicable to the circumstances existing at the time when the consolidating 
Act was passed.’*^ In the case therefore of a consolidating statute the construction 
must be not with reference to the circumstances existing at the time of the preceding 
Acts but in relation to those existing at the time of the consolidating Act itself* and 
the law should thenceforth be ascertained from that enactment itself instead of 


Preamble — Note 1 

1. Act XVIII of 1862 and Act VI of 1868. 

2. Act VIII of 1869. 

8. Section 888 of Act VIII of 1869. 

4. Borne of the Acts passed modifying and 
amending the Code are as follows: — 

Act IV of 1860 — Civil Procedure>-<Repealed 
by Act XXIII of 1861 and by Act X of 1877. 
ActXLlII of 1860 — Amending Act — 

Repealed by Act VIII of 1868 ; 

Do. do. by Act XIV of 1870 ; 

Do. do. by Act XII of 1873 ; 

Do. do. by Act XVI of 1874 ; 

Do. do. by Act XII of 1876. ‘ 

Act XXIII of 1861 — Civil Procedure 
Repealed by Act X of 1877. 

Aot XXXII of 1871— Civil Courts— Repealed 
by (:8lxceptiDg S. to) Act XIII of 1879 (S. 40 
tepealed by Aot XXU of 1809). 

6. Act X.otl877. 


6. Whereas the 1869 Code contained 888 Sec- 

tions, the 1877 Code contained 662. 

7. Repealed in part by — Acts XIV of 1886 — S.8; 

XIV of 1886 — S. 2; X of 1886 — S. 24 (2); 
VIII of 1887 — B. 2; XIII of 1889 ; VIII of 

^ggQ g 2, 

Amended by Acts XV of 1882 — S. 8 ; VII of 
1887 — S. 11 ; VI of 1888 — Ss. 2-8 ; X of 
1888— Ss. 1-3 ; VIII of 1890— S. 68 ; VI of 
1892 — Ss. 2-8 ; V of 1894 ; VII of 1896 — 
Ss. 1-2 ; XIII of 1896. 

6. Act V of 1908. See the Preamble to the pre- 
sent Act. 

Note 2 

1. (’96) 22 Cal 788 (798) : 22 Ind App 107 (P C). 
(*80) AIR 1980 All 226 (280) : 62 AU 619 
(PB). (* ’Consolidation* ’means reduction to a 
systematic form of the whole of the statute 
law relating to the same subject-matter as 
- illustrated by judicial decisions.) 
a. (>96) 33 CU 788 (798) : 33 Ind App 107 (PO). 
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searching for the law as laid down in prior decisions.^ It must be noted that in 
applying a consolidating Act, statutes not expressly repealed should be held to continue 
in force without modification.^^ 

The Code applies to the procedure of all Courts of Civil Judicature except 
that it does not affect any special or local law or any special jurisdiction or power 
conferred or any special form of procedure prescribed by or under any other law for 
the time being in force.^ See also Section 4, sub-section (1). As a matter of fact where 
there is a conflict between the Civil Procedure Code and a special law, the latter pre- 
vails over the former on the principle that the special law prevails over the general.^^ 

For instance, the jurisdiction and procedure in Insolvency is specially provided 
for by the Presidency Towns Insolvency Act III of 1909 and the Provincial Insolvency 
Act V of 1920,^ the jurisdiction and procedure in testamentary and intestate matters 


8. (*96) 23 Gal 663(571. 672):28IndApp 18 (PC). 
(’01) 28 Gal 517 (528, 629, 530). 

(*09)36 Gal 854 (364). 

(’09) 4 Ind Gas 442 (445) (Gal). 

(’26) AIR 1926 Mad 906 (908):49 Mad 728(F6). 
(A reference to earlier case-law is however per- 
mitted for construing the words of the statute 
but not for the purpose of adding something 
to it.) 

(’23) AIR 1923 Mad 528 (525):4C Mad 605(FB). 
da.(’S0) AIR 1980 All 225 (280): 52 All 619 (FB). 
4. See Section 4 of the Gode. 

(’82) AIR 1932 Oudh 199 (201) ; 7 Luck 716 
(F B), (G. P. G. and U. P. Land Revenue 
Act, 1901.) 

(’21) AIR 1921 P G 80 (82, 84) : 48 Gal 481 : 
48 Ind App 76 (P G). (Gode applies to High 
Gourts except where otherwise provided by 
Letters Patent or the Rules for the exercise 
of Original Civil .Turisdiction.) 

(’26) AIR 1925 All 164 (155) : 47 All 179. 
(Gode applies to proceedings under the Arbi- 
tration Act. 1891.) 

(*22) AIR 1922 All 55 (65), (The provisions of 
the Gode as to cross-objections do not apply 
to Letters Patent appe«a1s.) 

(’19) AIR 1919 Bom 133 (134) : 43 Bom 368. 
(Procedure in S. 146 of the Army Act over- 
rides S. 60 of the Gode.) 

(’34) AIR 1934 Cal 725 (729) : 61 Gal 460. 
(The G. P. Code is not applicable to proceed- 
ings before the controller of accounts under 
the Patents and Design.! Act.) 

(’32) AIR 1982 Cal 1 (2) ; 69 Cal 870. (Rules 
under the Letters Patent prevail against 
rules of the Gode.) 

(’31) AIR 1931 Cal 688 (692) : 58 Cal 610. 
(G. P. Gode applies to Original Side of High 
Gourts subject to 0. 49 and High Court 
rules.) 

(’31) AIR 1931 Cal 604 (605) ; 59 Cal 68. 
(0. P. G. applies to proceedings in Civil 
Courts under Ss. 476, 476B of the Cr. P. Code.) 
(*09) 1 Ind Gas 55 (55, 56) (Lah). (Insolvency 
proceedings taken under Punjab Laws Act, 
IV of 1872— Ss. 851 and 354 of the G. P. 0. 
of 1882 are not applicable.) 

(’38) AIR 1988 Mad 497 (498). (Madras Vil- 
lags Courts Act, S. 16 — Such Courts being 


special tribunals, general provisions of C. P. 
Gode do not apply.) 

(’35) AIR 1935 Mad 755 (757). (Provisions of 
Civil Procedure Gode are not in terms appli- 
cable to the proceedings of the Hindu Reli- 
gious Endowments Board under Madras 
Hindu Religious Endowments Act.) 

(’80) AIR 1930 Mad 795 (795). (G. P. Code 
does not apply to proceedings before village 
Gourts.) 

(’16) AIR 1916 Mad 544 (546). (Gode does 
not apply to village Munsif’s Court, follow- 
ing 13 Mad 145.) 

(’32) AIR 1982 Oudh 163 (164). (S. 109, G. P. 
Code is subject to special jurisdiction under 
8. 12 (1), Oudh Gourts Act.) 

(’31) AIR 1981 Oudh 885 (385). (Oudh Laws 
Act. S. 19 — Recording of evidence — 0. 18, 
R. 6 excluded.) 

(’86) AIR 1986 Pat 150 (150). (0. P. C. does 
not apply to the Panchayat Court under Bihar 
and Orissa Village Administration Act.) 

(’06) 3 Low Bur Rul 241 (242). (Cases under 
Code of 1882 — Special provisions of Insol- 
vency Act not overriden by the Gode.) 

(’ll) 9 Ind Gas 712 (715) ; 4 Sind L R 196. 
(Proceedings in arbitration— G. P. G. can- 
not be strictly applied.) 

(’09) 8 Sind L R 162 (168). (Stay of proceed- 
ings under the Arbitration Act must bo 
made under S. 19 thereof and not under 
Para. 18 of the Second Schedule of the Gode.) 
(’12) 17 Ind Gas 902 (902) : 6 Low Bur Rul 
88. (S. 89 of the Gode excepts arbitration 
under the Arbitration Act (IX of 1899) from 
the operation of the Gode.) 

4a.(’32) AIR 1932 Oudh 163 (164). (S. 124 of 
Oudh Courts Act prevails over S. 109, 0.P.O.) 
[See also (’32) AIR 1932 Oudh 198 (195) : 
8 Luck 1 (F B).] 

6, (’86) 12 Gal 629 (684). (Orders in insolvency are 
orders under a special law.Gode not applicable.) 
(’92) 17 Bom 834 (340). (Provisions of S. 646, 
old 0. P. Gode for stay of execution held in- 
appliable in case of appeals from orders in 
insolvency.) 

(*36) AIR 1986 All 80 (82) : 58 All 689. 
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by the Indian Suooession Act XXXIX of 1925^ and those in matrimonial matters by 
the Indian Divorce Act IV of 1869. In the absence of any provision, however, on any 
particular matter in those Acts, the Code will apply It must, however, be applied 
with reference to the circumstances peculiar to those matters.^ Thus, unless a will is 
proved in some form no probate can be granted on the consent of the parties.^ The 
reason is that the order is one in rem affecting all individuals and cannot therefore 
be passed with the consent of only the parties to the proceeding. 

Foreigners are not exempted from the operation of the Code,^® nor is property 
having a foreign origin outside the jurisdiction of British Gourts.^^ 

The Code being an adjective law, it is not primarily intended to create new 
rights or to take away existing rights. It mainly regulates the procedure in Civil 
Courts.^* 


3. Retroapeotive operation of the Code. — It is a general principle of law 
that no statute shall be construed so as to have a retrospective operation unless its 
language is such as plainly to require such a construction.^ In fact a statute which 


6. (*98) 17 Bom 888 (891). (Succession Act is 
regulated by the 0. P. C.) 

(‘94) 18 Bom 287 (288) (Do.) 

(*95) 17 All 475 (477) (Do.) 

*7. See section 6 of the Provincial Insolvency 
Act, 1920; S. 45 of the Divorce Act, 18C9 ; 
S. 8 of the Indian Naval Armament Act, 
YII of 1928 ; and Ss. 268 and 295 of the 
Indian Succession Act XXXIX of* 1925. 

(‘89) 13 Bom 520 (524) : 16 Ind App 156 
(P C). (Execution of order in Insolvency — 
Proc^ure of G. P. 0. applies.) 

(*88) AIR 1988 All 185 (137) : 55 All 248. 
(Divorce Act, S. 49 : 0. P. 0. applies.) 

(*14) AIR 1914 Bom 211 (218) ; 38 Bom 125. 
(Divorce Act— 0, P, 0. — Applicability of.) 
.(•87) 12 Bom 237 (241). (Code applies to pro- 
ceedings on the Admiralty side of the High 
Court.) 

(•84) 8 Bom 511 (522, 525). (Execution of 
decision in insolvency— C. P. C. applicable.) 
(•18) 19 Ind Gas 485 (485) : 40 Gal 685. 
(App^l to P. G. in Insolvency case — Proce- 
dure in Ss. 109 and 110 applies). 

(•05) 1 Gal Ij Jour 557 (564). (Section 4 no bar 
to suit for declaration that plain tif!‘B title is 
not affected by order under S. 84 of the 
Ghota Nagpur Landlord and Tenant Act, 
1 of 1859.) 

(•01) 28 Cal 582 (537). (Suit for recovery of 
rent under the Bengal Rent Act X of 1859— 
Second appeal lies under the Code.) 

(1900) 27 Gal 860 (889). (Costs in salvage 
actions are given as per rules framed under 
G. P. C.) 

(’95) 22 Cal 511 (51G, 517). (Where no provision 
is found in either G. P. G. or in the Admi- 
ralty Rules, practice in England is to Ijo 
followed.) 

(•90) 17 Cal 66 (82). (Appeals in Admiralty 
or Vice- Admiralty cases are governed by 
the G. P. G. and not by R. 85 of the Vice- 
Admiralty Rules.) 

(*90) 17 Gal 837 (840). (Code applies to proceed- 
ings on the Admiralty side of the High Court.) 


(•79) 4 Gal 94 (95). (S. 66 of Burma Courts 
Act and Ss. 6 and 4, G. P. Code (1877) do 
not debar a debtor in jail from applying for 
being adjudged insolvent under S. 844, G. P. 
Code.) 

(•70) 4 Beng L R (0 J) 51 (52). (S. 7, Divorce 
Act, applies not to points of procedure.) 

(•15) AIR 1915 Lah 204 (206) : 1915 Pun Re 
No. 68. (Suit under Companies Act, VII of 
1913—0. 8, H. 6 applies and defendant can 
plead set-off.) 

(•02) 26 Mad 518 (520). (Madras Rent Re- 
covery Act, VIII of 1865 — Order of remand 
in proceedings under, is a decree and is there- 
fore appealable under the Code.) 

[See also (‘14) AIR 1914 Bom 80 (81) : 88 
Bom 840. (S. 5 of Bombay Regulation 
XIII of 1830 providing for special appeal 
in certain cases but not providing any pro- 
cedure therefor — Procedure under S. 100, 
C. P. 0. must be applied.)] 

8. (*84) 9 Bom 241 (244). (Caveator refusing to 
answer a question — S. 177 of the old Code not 
to bo applied and proof of will dispensed with.) 

9. (‘08) 81 Cal 857 (363, 864). 

10. (‘27) AIR 1927 All 418 (414) : 49 All 669. 

(•96) 20 Bom 133 (143). 

(•19) AIR 1919 Mad 888 (884). 

(•03) 26 Mad 544 (552) : 80 Ind App 220 
(P C). (Approving 17 Bom 662.) 

11. (1900) 24 Bom 407 (410, 418, 414). (Suit for 
share of income received in British India for 
property situated beyond British India, the 
title to property not being in dispute.) 

12. (’82) AIR 1982 Lah 401 (407). 

Note 3 

1. (1901) 1901 AG 297 (805), Smith v. Gallandar. 
(1892) 8 Gh D 402 (421), Lauri v. Henad. 
(*82) AIR 1982 All 614 (616) : 54 All 482. 
(Bundelkhand Land Alienation Act — Amen- 
ding Act cannot have retrospective operation 
BO as to revive suits terminated before it 
was passed.) 
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takes away or affects vested rights, imposes a new disability or confers a new right, 
mast be ‘presumed not to have a retrospective operation.’ Enactments dealing with 


('80) AIR 1980 All 706 (709) : 63 All 886. 
(Agia Pre'emption Act, 1923.) 

(*86) AIR 1986 Bom 87 (40) ; 60 Bom 126. 
(Courts lean against interpreting statute 
with retrospective effect.) 

(’29) AIR 1939 Bom 262 (264) : 63 Bom 673. 
(’77) 2 Bom 148 (168) (F B). 

(’86) AIR 1986 Cal 693 (616). 

’86) AIR 1986 Cal 839 (340). 

’81) AIR 1981 Cal 321 (322) ; 58 Cal 817. 
(Bengal Tenancy Act — Retrospective opera* 
tion extends only to the extent the language 
permits and not beyond that.) 

(’81) AIR 1931 Cal 26 (26) : 67 Cal 796. 

(’19) AIR 1919 Cal 210 (211). 

(’16) AIR 1916 Cal 446 (449) : 48 Cal 978. 
(A statute is not retrospective simply because 
a part of the requisites for the action is 
drawn from a time antecedent to the pass- 
ing of the law.) 

(’88) 15 Cal 876 (882). 

(’81) AIR 1981 Lah 145 (151, 162). (Pre- 
sumption is applied with strictness.) 

(’28) AIR 1928 Lah 627 (631) : 10 Lah 165 
(F B). (Some sections retrospective — Act 
silent as to other sections — Particular sec- 
tion must be examined to see if it is retro- 
spective.) 

(’14) AIR 1914 Lah 846 (846) ; 1914 Pun Be 
No. 86. 

(1900) 1900 Pun L R Ko.l8, p. 68 (66) (FB). 
(1876) 1 Ch D 48 (60), In re Suche & Co. 

(’88) AIR 1088 Mad 779 (780). 

(’34) AIR 1934 Mad 138 (180) : 67 Mad 718. 
(’82) AIR 1982 Mad 734 (786) : 56 Mad 169. 
(T. P. Act.) 

(’81) AIR 1931 Mad 83 (85, 91) : 64 Mad 627. 
(Madras Local Boards Act.) 

(’21) AIR 1921 Mad 126 (128). 

(’17) AIR 1917 Mad 937 (939) : 40 Mad 34. 
(Penal statute has no rctrospeetive operation.) 
(’18) 20 Ind Cas 689 (691, 692) (Mad). 

(’8l) AIR 1931 Nag 138 (140). (T. P. Act.) 
(•81) AIR 1931 Nag 60 (63) : 27 Nag L R 24. 
(T. P. Act.) 

(’29) AIR 1929 Nag 41 (41) : 24 Nag L R 85. 
(C. P. Land Rev. Act.) 

(’22) AIR 1922 Nag 227 (228); 18 Nag LB 85. 
(’86) AIR 1986 Oudh 102 (104). 

(’80) AIR 1930 Pat 61 (62). (Legal Practi- 
tioners Act.) 

(’86) AIR 1986 Pesh 126 (127). 

(’84) AIR 1984 Pesh 30 (81). (Legislature may 
by express provision give a retrospective 
o&Mt_ to any legislation but the general 
principle of construction of statutes is that 
m the absence of such provision there will 
be no retrospective effect.) 

(’86) AIR 1986 Bang 162 (166) : 14 Bang 494. 
(’82) AIR 1982 Bang 197 (198) : 10 Bang 
466. (T. P. Act — Certain sections expressed 
to be not retrospective does not mean that 
others are retrospective.) 


(’29) AIR 1929 Bang 278 (279) ; 7 Rang 365. 
(Penal statute has noretrospectiveoporation.) 
’10) 6 Ind Cas 980 (981): 6 Low BurRul 148. 
’82) AIR 1982 Sind 71 (73) : 26 Sind L R 
204. (Provincial Insolvency Act.) 

(1903) 1908 App Cas 866 (8&), Commissioner 
of Public Works v. Legan. 

[See (’88) AIR 1938 All 20 (21): 64 All 1092. 
(Court-Fees (Amending) Act is not retros- 
pective.) 

(’28) AIR 1928 P C 128 (ISO). (S. 17 of the 
Sydney Corporation Act.) 

(’87) 14 Cal 558 (566). (Although on general 
principles change in the law affecting the 
rights of parties does not ordinarily govern 
pending suits, yet where Legislature makes 
provision to the contrary, the Courts are 
bound to carry out the law.)] 

[See also (’28) AIR 1928 Mad 1173 (1174). 
(Declaratory Act — Usual presumption 
against retrospective effect does not apply.) 
(’31) AIR 1981 All 817 (817); 63 All 524. 
(Amending Act is not retrospective.)] 

2. (’81) AIR 1981 Cal 92 (98) : 58 Cal 167. 

(’04) 26 All 119 (180) ; 7 Oudh Cas 254 (P C). 
(Right of succession cannot be divested by 
later statutes.) 

(’14) AIR 1914 P C 66 (67) : 36 All 360 (PC). 
(It could not revive a barred right.) 

(’85) AIR 1985 AU 706 (710) : 68 All 63 (FB). 
(’12) 16 Ind Cas 1002 (1008) : 86 Bom 617. 
(Vested rights under decrees cannot bo affec- 
ted.) 

(’10) 34 Bom 260 (266). (Change in law can- 
not annul a decree already obtained.) 

(’36) AIR 1936 Cal 886 (387). 

(’36) 164 Ind Cas 878 (876) (Cal). 

(’24) AIR 1924 Cal 240 (248) : 60 Cal 667. 
(’22) AIR 1922 Cal 491 (492). 

(’23) AIR 1928 Cal 85 (90) : 50 Cal 115. 

(’20) AIR 1920 Cal 485 (487) : 47 Cal 1108. 
(’14) AIR 1914 Cal 806 (810): 41 Cal 1125 (FB). 
(’ll) 9 Ind Cas 805 (806) (Cal). (Rights barred 
under old Act are not revived by new Act.) 
(’86) 12 Cal 583 (586) (F B). 

(’28) AIR 1928 Lah 627 (631): 10 Lah 165(FB.) 
(’38) AIR 1988 Mad 688 (700). 

(’36) AIR 1986 Mad 18 (19). 

(’28) AIR 1928 Mad 1194 (1194). (Change in 
law cannot make execution order already 
passed illegal.) 

(’18) AIR 1918 Mad 162 (168). (Bight to treat 
decree as 6nal is a vested right.) 

(’16) AIR 1916 Mad 607 (608): 18 Ind Cas 64 
(66); 38 Mad 101. 

’16) AIR 1916 Mad 1022 (1024) : 89 Mad 84. 
’04) 27 Mad 688 (589). ( (1898) 2 Q B 647, 
Referred to.) 

’71) 6 Mad H C R 122 (126). 

’25) AIR 1926 Nag 877 (877). (Decree already 
passed cannot be invalidated by subsequent 
Act.) 
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however, are an exception to this rule and are always retrospeotivei in tho 
sense that their provisions will apply to proceedings already oommenoed ' at the tinae 
of their enactment* The reason is that no pne can haye a vested right in forms of 
procedure* But where some of the provisions of the enactment of procedure 


(’36) AIB 1936 Nag 319 (360). 

(’33) AIR 1933 Nag 337 (338). 

(’31) AIB 1931 Nag 170 (170). 

(’16) AIB 1916 Nag 33 (38): 18 Nag L B 166. 
(’31) AIB 1931 Oudb 131 (133) : 34 Oudh Oas 
167. (Bye-lawg and rales framed under en> 
B6tinSntg.) 

(’38) AIB 1928 Pat 109 (110). 

(’31) AIB 1921 Pat 185 (186). 

(’19) AIB 1919 Pat 202 (202) : 4 Pat L Jour 
411. 

(’17) AIB 1917 Pat 171 (178). 

(’32) AIB 1932 Sind 71 (72): 26 Sind LB 204. 
(1876) 1 Ch D 48 (60), In re Suche A Go. 
(New right of action conferred — Followed in 
AIB 1921 Pat 185.) 


8. (’89) 11 AU 408 (413) (FB.) 

(’81) AIB 1981 All 685 (639) : 64 All 299 
(F B). (No vested right in choice of forum 
and limitation — Limitation Act a mere 
matter of procedure and operates retrospec- 
tively.) 

(’86) AIB 1986 AU 8 (5) : 68 AU 495. 

(’36) AIB 1935 AU 706 (716): 58 AU 68 (F B). 
(’84) AIB 1934 AU 263 (255). 

. (’88) AIB 1933 AU 846 (849) : 56 AU 143. 

(’82) AIB 1932 All 30 (81). (Agra Ibnancy 
Act, 1926.) 

(’81) AIB 1931 AU 786 (786). (Buie as to 
appropriate forum for a suit is not a sub- 
stantive right and is of procedure.) 

(’81) AIB 1931 AU 489 (490): 63 AU 687 
(F B). (S. 276 of the Succes^on Act is only 
of procedure.) 

(’80) AIB 1980 AU 706 (709) : 52 AU 886. 
(New law, mere law of procedure — Betrospec- 
tive.) 

’80) AIB 1980 AU 561 (667). (Do.) 

’27 1 AIB 1937 AU 657 (659) : 50 AU 202. 

’26) AIB 1926 AU 667 (668). 

(’10) 7 Ind Oas 11 (14) (AU). (Case law dis. 
cussed.) 

(’29) AIB 1929 Bom 262 (264) : 58 Bom 463. 
(’97) 21 Bom 822 (826). 

(’96) 19 Bom 204 (206). 

(’94) 18 Bom 439 (432). 

(’90) 14 Bom 616 (626). 

(’84) 8 Bom 611 (628, 524). 

(’88) AIB 1938 Oal 485 (437) : 60 Oal 1087 
(S B). (Bengal Tenancy Act (as amended by 
Act 4 of 1928), S. 48 (c)— Not retrospective.) 
(’80) AIB 1930 Oal 422 (428) : 57 Gal 148. 
(Procedural law— New enactment applies to 
pending cases.) 

(’80) AIB 1930 Gal 84 (36) : 56 Gal 1117. 
(Limitation is mete procedural law and 
operates retrospectively!) 

(’24) AIB 1934 Oal 988 (984). 

(’16) AIB 1916 Oal 861 (868). (Provisions of 
S. 3 of Bengal Tenancy Amendment Act (1 of 
1907) not given retrospective operation.) 


(’18) 19 Ind Oas 798 (798, 800) (Oal). (No 
vested rights in enactments relating to mete 
procedure.) 

(’08) 12 Oal W N 987 (989). 

(’86) 12 Oal 688 (686, 587) (F B). 

(’86) AIB 1936 Lah 662 (668). 

(’29) AIB 1929 Lah 761 (762). (Provincial 
Insolvency Act.) 

(’10) 8 Ind Oas 999 (1089) : 1910 Pun Be 
No. 97. 

(’88) AIB 1988 Mad 688 (695). 

(’86) AIB 1936 Mad 18 (19). 

(’29) AIB 1929 Mad 881 (883) : 68 Mad 119. 
(Evidence Act, 8. 68.) 

(’24) AIR 1924 Mad 657 (657) : 47 Mad 384. 
(Oriminal Procedure Oode.) 

(’21) AIB 1921 Mad 660 (651). (Buies of Umi- 
tation.) 

(’18) AIR 1918 Mad 919 (920). 

(’04) 27 Mad 588 (639). 

(’29) AIR 1929 Nag 282 (288). (Ohange in 
forum of suit only operates retrospectively.) 
(’27) AIR 1927 Nag 127 (128): 23 Nag L B 60. 
(’24) AIB 1924 Nag 24(26,26). (Remedial rights 
and rights of action — Not affected retrospec* 

(’ll) li Ind Oas 912 (913) : 7 Nag L B 126. 
(’88) AIR 1983 Oudh 274 (276) : 8 Luck 504. 
(Procedural Law — New enactment applies to 

pOlldill^ C&IB6S«) 

(’10) 6 Ind Oas 1016 (1016): 18 Oudh Gas 162. 
(’26) AIR 1926 Pat 661 (568). (Rights of 
action not affected.) 

(’21) AIR 1931 Pat 186 (186). 

(’88) AIR 1938 Bang 180(184) : 1988 Rang LB 
176 (F B). (Statutes effecting changes in 
procedure are retrospective.) 

(’10) 5 Ind Gas 980 (980) : 6 Low Bur Bul 
148. (Bight of appml — Not a mere pro- 
cedure.) 

(’12) 18 Ind Oas 264 (266) : 5 Sind L B 184. 
(Declaratory enactments are also retrospec- 
tive.) 

(1878) 8 App Oas 682 (601), Gardner v. Lucas, 
(Ref. to in 22 Oal 864.) 

(1876) 1 Oh D 48 (60), In re Suche and Go. 
[5es (’80) AIB 1980 Lah 1004 (1008): 13 
Lah 172. (A change in procedure cannot 
affect a decided matter.) 

(’88) AIB 1988 Oudh 88 (89). (Limitation 
is not always a law of procedure.)] 

4. (’09) 4 Ind Oas 492 (498) (AU). 

(’10) 7 Ind Oas 11 (14) (AU). 

(’ll) 9 Ind Gas 800 (801) (AU). 

(’84) 6 All 362 (268). (80 L J Ex 40 : 8 
Oh D 69 and L B 4 Oh D 763, App.) 

(’80) AIB 1980 Oal 423 (438) : 67 Osl 148. 
(’14) AIB 1914 Oudh 136 (136). 
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do affect vested rights, whether substantive* or remedial^* the rule against retros- 
f)eotive operation of statute will apply^ unless there is an indication to the 
contrary in the Act.® 

Such indications can be found in the following circumstances : — 

(1) When the commencement of the Act is postponed to a particular day, 

the object of the postponement is to enable persons to enforce their 
rights, if any, before the new Act, negativing such rights, comes 
into force.® 

(2) When the language of the enactment implies it. 

Both these circumstances exist in the case of the Civil Procedure Code. 
Though passed in 1908 it is made to come into force from 1st January, 1909. Again, 
Section 154 implies that except in the case of a right of appeal, the Code applies 
retrospectively so as to affect all other rights and matters dealt with by it, and 
to all oases pending or about to be instituted at the time it came into force.^^ 


See also the undermentioned oases.^* 

5. Such as rights of appeal or under contract. 

6. Such as right of appeal or of reference. 
(See cases in foot-note 7.) 

7. (’10) 5 Ind Gas 102 (106) (Mad). 

(’80) AIR 1980 Nag 218(215): 26 Nag LB 196. 
(’27) AIR 1927 P C 242 (244) : 9 Lah 284: 54 
Ind App 421 (PO). (Provisions which deprive 
orders of their finality are those which touch 
existing rights.) 

(’81) AIR 1981 All 685 (649): 54 All 299 (FB). 
(Limitation Act is not pure procedural law 
— Rights vested under old Act cannot be 
divested under the new Act.) 

<’30) AIR 1930 All 706 (709) : 52 All 886. 

(’29) AIR 1929 All 766 (766), (Agra Tenancy 
Act — Provision regarding appeal not retros- 
pective.) 

<’28) AIR 1928 All 487 (488): 50 All 965 (F B). 
(Bights of appeal not taken away by the 
repealing Act.) 

^*09) 8 Ind Gas 497 (498) (All). (Liability 
under the old Code to pay purchase-money 
in pre-emption suit is not a matter of pro- 
cedure.) 

(’29) AIR 1929 Bom 262 (264) : 68 Bom 468. 
<’88) AIR 1988 Gal 485 (487): 60 Gal 1087 (SB). 
(*81) AIR 1981 Gal ICO (101). (Amendment 
affecting right of appeal not retrospective.) 

<’81) AIR 1981 Gal 92 (98) : 58 Gal 167. 

(’28) AIR 1928 Gal 640 (644): 56 Cal 612 (FB). 
(Letters Patent Amendment restricting appeal 
is not retrospective.) 

’06) 88 Cal 789 (801). 

’79) 8 Cal L Rop 487 (488). (Right of second 
appeal.) 

(’64) 1864 Suth W R (Gap) G R 86 (36). 
("Pending,” meaning.) 

(*28) AIR 1928 Lah 627 (681): 10 Lah 165 (FB). 

(’15) AIR 1915 Lah 171 (178) ; 1915 Pun Re 
No. 80. (Bight of appeal.) 

(’12) 16 Ind Gas 726 (727) : 1918 Pun Be 
No. 1. (Right of appeal is not a matter of 
procedure.) 


(’81) AIR 1981 Mad 88 (85, 98) : 54 Mad 627. 
(Declaratory Act is ordinarily retrospective.) 
(’29) AIR 1929 Mad 881 (882) : 52 Mad 861 
(S B). (Vested right of Letters Patent Appeal 
cannot be taken away.) 

(’18) AIR 1918 Mad 548(649,560). (The right 
of appeal cannot be taken away.) 

(’16) AIR 1916 Mad 1085 (1086^ (Do.) 

(’16) AIR 1916 Mad 607 (608): 18 Ind Gas 64 
(66) : 88 Mad 101. (Rule applies to remedial 
rights also.) 

(’ll) 12 Ind Gas 653 (5h8) (Mad). (Benefit of 
order obtained under old Code.) 

(’24) AIR 1924 Nag 24 (25),. (Rule regarding 
vested rights applies to remedial rights.) 
(’28) AIR 1928 Nag 227 (228): 19 Nag LB 110. 
(’88) AIR 1988 Oudh 88 (40). (Limitation 
Act is not pure procedural law — Rights vested 
under old Act cannot be divested under new 
Act). 

(’24) AIR 1924 Pat 183 (184). 

(’27) AIR 1927 Sind 270 (271): 21 Bind LB 196. 
(’80) AIR 1980 Oudh 148 (168) : 5 Luck 662 
(F B.) (Per Wasdr Hasan, J.). 
iSee also (’81) AIR 1981 Cal 821 (322) : 68 
Gal 817. 

(’82) AIR 1982 Gal 207 (208, 209).] 

8. See also Section 164 of the Code. 

(’79) 3 Bom 161 (166). (Under Code of 1877.) 
(’79) 4 Cal 825 (828). 

9. (’16) AIR 1916 Lah 146 (148) : 1916 Pun Re. 
No. 88. 

(’22) AIR 1922 Mad 417 (418, 419). 

10. (’18) 19 Ind Gas 891 (892) : 40 Gal 704. 

(’12) 16 Ind Gas 884 (884) (Lah). (Right of 
appeal not affected.) 

(’80) AIR 1930 Gal 422 (428) : 67 Cal 148. 
(Rules as regards abatement will apply to 
pending suits.) 

11. (’ll) 9 Ind Gas 815 (816) (Gal). 

12. (’86) AIR 1985 Bom 257 (269). (The general 
rule is well established that an amendment of 


BMamblc 

v-iiotoa;' 



8 


PBBAMBLB 


Biiiniblft i« 06d*9 If and when enhaniftiYe. The Code is exhaustive on all matters 

9p&eifioaUy dealt with by it. The law in such matters must be ascertained only 
with reference to its provisions and a judge cannot disregard or go outside the letter 
of the enactment according to its true construction.^ 

But the absence of any provision on any particular matter does not mean that 
there is no such power It is a rule of construction of every statute like the Civil 
Procedure Code, that the Court ought not to act on the principle that every procedure 
is to be taken as prohibited unless it is expressly provided for, but should proceed on 
the converse principle that every procedure is to be understood as permissible till it 
is shown to be prohibited by law.® 

The Code is thus not exhaustive of all forms of procedure n^essary to be used 
in the administration of justice.^ For instance where a Court had a power before the 
Code was passed and the same is not taken away by the Code, the power remains.® 

5. Inherent powers. — See Section 151. 

6. Judicial discretion. — The Code in many of the Sections leaves certain 
matters to the discretion^ of the Court. The discretion, in such cases, must not be 
exercised in an arbitrary, vague or fanciful manner, but on judicial principles.^ 


7. Interpretation of statutes— General.— It is a cardinal rule of construe- 
tion of statutes in general that the intention of an enactment should be gathered from 
the language employed by it,^ and that where words used are clear and unambiguouSt 


an Act during the enrtenoy of a suit does not 
affect pending actions and the rights of the 
parties are governed by the Act as it existed 
at the time when the suit was started.) 

(’86) AIR 1936 Oal 173 (176). (The ordinary 
law is that rights of parties with regard to 
suit should be determined upon law as it 
stands at date of institution of suit.) 

086) AIR 1986 Cal 698 (618). (Do.) 

(’86) AIR 1985 Cal 641 (618): 63 Cal 492. (Do.) 

Note 4 


1 . 


2 . 


8 . 


I ’02) 29 Cal 707 (716) : 29 Ind App 196 (P C). 
’09) 4 Ind Cas 442 (446) (Cal). 

< ’01) 28 All 167 (178). 

I ’26) AIR 1926 Cal 568 (674). 

’18) 20 Ind Cas 815 (816) (Cal). 

’09) 1 Ind Cas 829 (882) : 86 Cal 864. 

’08) 86 Cal 868 (869). 

I ’06) 88 Cal 927 (931). 

’26) AIR 1926 Lah 670 (671). 

’86) AIR 1986 Pesh 176 (176). 

I ’09) 1 Ind Cas 677 (681) (Cal). 

’10) 6 Ind Cas 96 (97) (Cal). 

’96) 17 AU 29 (81). 

I ’98) 16 All 84 (95) (FB). 

’84) 8 Bom 880 (887). (High Court has power 
to punish for contempt summarily.) 

(’09) 1 Ind Cas 918 (917) ; 86 Cal 193. 

(’06) 88 Cal 1094 (1098). 

(’06) 88 Cal 927 (931). 

(’06) 8 Cal L Jour 29 (81, 35). 

(’30) AIR 1930 Lah 804 (804) : 1 Lah 889. 
(’82) 6 AU 168 (172) (F B). 

(’26) AIR 1926 Mad 42 (44) ; 48 Mad 494. 


(’89) 11 All 267 (287) (F B). 

(’10) 6 Ind Cas 682 (684) ; 87 Cal 899. 

[See (’81) AIR 1981 All 162 (178) : 68 All 
289 (F B). (Presidency Towns Insolvency 
Act, S. 63 (2) (b).)] 

4. (’17) AIR 1917 Pat 496 (497). 

(’06) 88 Cal 927 (932). 

(’17) AIR 1917 Pat 876 (877). 

6. (’80) 6 Cal 819 (820). 

(’07) 84 Cal 97 (99). 

(’86) 18 Cal 189 (191). 

Note 6 

1. (’81) AIR 1981 Rang 194 (198) : 9 Rang 281 
(F B). ("Judicial discretion’’ means that in 
certain proved or admitted circumstances the 
Court has been given the power to act or 
not to act in a particular way and such dis- 
cretion must be exercised within the limits 
to which an honest man competent to the 
discharge of his office ought to confine 
himself.) 

la. (’79) 6 Cal 259 (265). 

(’24) AIR 1924 Bom 1 (18) : 48 Bom 87. 

Note 7 

1. (’28) AIR 1928 P C 2 (4) : 7 Pat 221 : 55 Ind 
App 18 (P C). 

(’20) AIR 1920 P C 181 (186) (P C). 

(’30) AIR 1920 P C 66 (69) : 48 Mad 660 : 47 
Ind App 38 (P 0). 

(’18) AIR 1918 P C 862 (864) (P C). (Court is 
not concerned with the policy of the Act — 
Novelty of language is no ground lot dis- 
regarding plain woras of enactment.) 
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it is the duty of the Court to give effect to them according to their plain meaning ^ 
neither adding to nor subtracting from them * The ordinary and grammatical sense 


(’83) AIR 1988 All 618 (616) : 66 All 664. 
(Court bound to give effect to language of 
statute and cannot give effect to draftsman's 
views ) 

(*34) AIR 1924 All 793 (793) : 47 All 18. 

(’37) AIB 1987 Bom 1 (7): I L B (1987) Bom 
188 (F B). (Object of Legislatare to be 
gathered from four oomere of the Act). 

(’36) AIR 1926 Bom 67 (69) : 60 Bom 84. 

(’38) AIR 1928 BomS31(361):47 Bom848(FB) 
(’80) AIR 1930 Oal 770 (778) : 68 Oal 631. 
(’37) AIB 1937 Lah 88 (40) : 18 Lah 1 (F B). 
(’86) AIR 1986 Lah 698 (699). 

(’36) AIR 1926 Lah 486 (487). 

’34) AIB 1924 Lah 613 (614) ; 6 Lah 147 (FB). 
’30) AIR 1920 Mad 640 (642) ; 43 Mad 94 
(FB). (Affirmative language may^ be con- 
strued as having a negative implication if 
it is a necessary and reasonable one.) 

(’86) AIR 1936 Nag 66 (68). 

(’16) AIR 1916 Nag 10 (12) : 13 Nag L B 61. 
(Maxwell's Interpretation of Statutes, 6th 
edition, p. 687, Bel. on.) 

(’16) AIR 1916 Nag 2 (6, 6) ; 11 Nag L B 76. 
(Intention of the Legislature does not mean 
a speculative opinion as to what it would 
have probably meant.) 

(’26) AIR 1926 Oudh2(4,8) : 29 0udhGas 61. 
(’22) AIB 1922 Oudh 289 (291, 292) : 26 Oudh 
Oas 819. 

(’22) AIB 1922 Oudh 286(246):25 OudhOa8l89. 
(’88) AIB 1988 Fat 94 (96). 

(’36) AIR 1936 Pat 283 (384) : 16 Pat 36. 
(’21) AIR 1921 Pat 193 (198) : 6 Pat L Jour 
873 (F B). (” No suit shall lie ” means no 
suit shall lie even on ground of fraud.) 

(’36) AIR 1936 Pesh 20 (23). 

(’88) AIR 1938 Bind 9 (10) : 82 Sind L B 129. 
(A Section of a statute must be construed 
literally unless (1) the Section itself is re- 
pugnant to the general purpose of the Act, 
and (2) there is some other Section which 
cuts down its meaning.) 

(’28) AIB 1028 Sind 1(9):22 Sind L B 167(FB). 
2. (’28) AIB 1928 All 241 (246) : 60 All 669. 

(’29) AIR 1929 All 626 (641) : 62 All 11 (FB). 
(’36) AIB 1936 P 0 89 (91) : 62 Oal 988 : 63 
Ind App 139 (P 0). 

(’31) AIR 1921 P 0 240 (243) (P 0). (Reason, 
ableness of the provision is only material 
when the statute is not clear.) 

(’86) AIB 1986 All 723 (726) : 68 AU 191 
(F B). (Every word must be given its full 
meaning and effect.) 

(’86) AIR 1936 All 686 (687). (Courts have 
to administer law as they find it.) 

(’86) AIR 1936 All 878 (879) : 67 All 787. 
(Words should be interpreted in ordinal^ 
sense except when used specially or techni- 
cally.) 

(’88) AIB 1988 AU 831 (833) : 65 AU 468. 

(’80) AIR 1980 AU 49 (68) (F B). 


(’36) AIR 1926 AU 610 (613): 48 All 176 (FB). 
(Words not to be fonnd in a section may be 
supplied by necessary implication if the con- 
text so requires it.) 

(’17) AIR 1917 AU 396 (296). (Court cannot 
read into statute words not found there.) 
(’10) 6 Ind Oas 608 (609, (610) (All). (Court 
must not bo swayed by what was understood 
to be the law in a particular locality or by a 
section of a community.) 

(’91) 18 AU 482 (467). (Each Act must be 
construed on its own wording and in accord- 
ance with its own context.) 

(’90) 13 All 129 (141) (F B). (Practice of the 
Court cannot be used to nullify express 
enactment.) 

(’89) AIR 1989 Bom 61 (63) : I L R (1989) 
Bom 104. 

(’88) AIB 1988 Bom 218 (221) : I L R (1988) 
Bom 280. (Unless Legislature has omitted 
to express something which it intended.) 
(’34) AIB 1984 Bom 63 (68) : 68 Bom 861. 
(Courts have to construe an Act as they 
find it.) 

(’33) AIB 1983 Bom 91 (92): 58 Bom 505. (Do.) 
(’29) AIR 1929 Bom 100 (106) : 68 Bom 261. 
(’31) AIB 1921 Bom 874 (874, 876) : 46 Bom 
672. (Plain meaning not to be controlled 
by considerations of convenience.) 

(’10)7 Ind Cas 985 (986) : 84 Bom 698. 
(Words must be construed in the popular 
sense unless the law has attached a techni- 
cal sense to it.) 

(’86) AIR 1936 Cal 693 (620). . 

(’86) AIB 1986 Oal 889 (840). 

(’88) AIB 1988 Oal 919 (922) : 60 Oal 1181. 
(’80) AIB 1980 Oal 677 (678) : 68 Cal 407. 
(’29) AIB 1929 Oal 617 (630) (S B). (Words 
plain and clear — Court should not raise any 
doubts as to what they mean.) 

(’29) AIR 1929 Cal 141 (143). 

(’25) AIB 1926 Oal 1067 (1068). ("And” and 
"or” are sometimes interchangeable.) 

(’21) AIB 1921 Oal 897 (399): 48 Oal 656 (FB). 
(Reference to pre-existing law not permissible 
unless provisions are doubtful.) 

(’17) AIR 1917 Cal 892 (894). 

(’96) 28 Oal 668 (672) : 23 Ind App 18 (P C). 
(’8l) 7 Oal 127 (132). 

(’89) AIB 1939 Lah 287 (238). 

(’88) AIR 1938 Lah 261 (262) ; 1 L R (1938) 
Lah 236. 

(’38) AIR 1938 Lah 168(169):! L R(1988)Lah 
833. (It is not for Judges, where words are 
clear, to attempt to get round a statute.) 

(’86) AIR 1985 Lah 742 (746): 16 Lah 987 (FB). 
(’86) AIR 1936 Lah 428 (424). 

(’86) AIR 1936 Lah 864 (867) : 16 Lah 667. 
(’86) AIR 1986 Lah 160 (168) : 16 Lah 204. 
(Court cannot speculate on the real inten- 
tion of the framers of the Act.) 
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»HUM» of the words is to be adhered to, unless it would lead to repugnanee with the rest of 
Vote 1 the statute. Even if the result of the oohstruotion were absurd, that is no reason to 
depart from dear and unequivoeal language capable of only one meaning.** In other 
words, the interpretation should not, where the language is dear, be influenced by 


('84) AIB 1984 Lsh 118 (115) : 1984 Or 0 990 
(990). (Primary meaning of a word must be 
oonnde^ unless there is anything to show 
that that was not the meaning of the Legis* 
latnre.) 

(’81) AIB 1981 Lah 899 (400) : 19 lAh 658. 
(Statutes to be construed in their ordinary 
sense unless there is any clear indication to 
the contrary.) 

(’99) AIR 1999 Lah 607 (608) : 11 Lah 94. 
(’98) AIB 1998 Lah 387 (840) : 9 Lah 689. 
(Courts cannot supply omissions in aif Act.) 
(’96) AIB 1926 Lah 447 (449) : 7 Lah 607. 
(Command to a body to make rules— Whe* 
ther directory or mandatory depends on 
scope and object.) 

(’26) AIB 1926 Lah 867 (859) : 7 Lah 848. 
(’28) AIB 1928 Lah 656 (666) : 4 Lah 828. 
(’19) 17 Ind Cas 979 (988) : 1919 Pun Be No. 
6 (Rev.) 

(’84) AIR 1934 Mad 162 (168) : 67 Mad 878. 
(’38) AIB 1933 Mad 120 (129). (Words to 
qualify the general language of the section 
should not be added.) 

(’89) AIR 1932 Mad 612(619):66 Mad 888(PB). 
(’82) AIR 1982 Mad 19 (90) : 64 Mad 862. 
(’81) AIB 1981 Mad 779 (781). 

(’80) AIB 1980 Mad 964 (956). 

(’29) AIB 1929 Mad 986 (287) : 69 Mad 482. 
(Words of statute should not be departed 
from on the ground that something was 
omitted to be enacted.) 

(’26) AIB 1926 Mad 728 (724) : 48 Mad 464. 
(Instrument defined by Act — Understanding 
of common people not to be considered : obiter.) 
(’26) AIB 1926 Mad 449 (461) : 48 Mad 669. 
(Construction clear— Bessons cannot be gone 
into.) 

(’18) AIB 1918 Mad 1026 (1080) : 40 Mad 694 
(F B). (“And” may be read as “or” to carry 
out obvious intention of the LegisUture.) 
(’16) AIB 1916 Mad 68 (66) : 88 Mad 1144. 
(Words must be construed in their primary 
sense.) 

(’14) AIB 1914 Mad 602 (604) : 16 Ind Cas 
947 (949, 960) ; 87 Mad 118. (Court cannot 
introduce exception to a Section which is 
universal in terms.) 

(’09) 4 Ind Gas 1116 (1116)(Mad). (Court can- 
not introduce and enforce equities to modify 
express provisions of the statute law.) 

(’89) AIB 1939 Nag 44 (46) : I L B(1939)Nag 
148. 

(’88) AIB 1938 Nag 483 (484). (Language of 
Section clear — Court should not indulge in 
surmises.) 

(’86) AIB 1986 Nag 269 (269): I L B (1987) 
Nag 161. 

(’84) AIB 1984 Nag 67 (69): 80 Nag L B 166. 


(’88) AIR 1983 Nag 198 (199) : 29 Nag L B 
278 (F B). 

(’80) AIB 1980 Nag 78 (76, 77). 

(’14) AIB 1914 Nag 62 (68) : 10 Nag L B 42. 
it has the effect of divesting a vest- 
t.) 

(’36) AIB 1986 Oudh 82 (40): 11 Look 611(FB). 
(’86) AIR19860udh 489 (490)’: 11 Luok 820. 
(’86) AIR 1986 Oudh 487 (489) : 11 Luok 876. 
(’88) AIB 1988 Oudh 628 (629) : 9 Luek 406. 
(Courts must take the law as it stands and 
it is not their function to legislate.) 

(’82) AIB 1982 Oudh 814 (816) : 7 Luok 26. 
(’82) AIR 1982 Oudh 808 '810) : 8 Luck 166. 
(’26) AIB 1926 Oudh 101 (111). (Clear words 
cannot be destroyed on the ground of equity 
or unreasonableness.) 

(’86) AIB 1986 Pat 287 (241). (Act or part of 
Act cannot be ignored or treated as being 
meaningless; it must bo coustrued as having 
some operative value.) 

(’88) AIR 1983 Pat 608 (512). 

(’82) AIB 1982 Pat 298 (296) : 12 Pat 46. 

(’30) AIB 1930 Pat 396 (402) : 9 Pat 314. 

(’22) AIR 1922 Pat 486 (436): 2 Pat 94 (FB). 
(’38) AIB 1983 Pesh 8 (6). 

(’86) AIR 1986 Bang 893 (396) : 14 Bang 629. 
(n the words can to given a meaning, they 
must to given that meaning and cannot be 
regarded as purely superfluous verbiage.) 

(’86) AIB 1986 Bang 123 (126). 

(’86) AIB 1986 Bang 68(68) : 12 Bang 625. 
(’88) AIB 1988 Bang 368 (871) : 12 Bang 64. 
(’28) AIB 1928 Bang 826 (327) : 6 Bang 638. 
(’86) AIB 1986 Sind 108 (112) : 29 Sind L B 
882. (Words can to added only where it is 
necessary to do so to give effect to the inten- 
tion of Legislature to to ascertained from 
careful consideration of entire statute.) 

(’82) AIB 1982 Sind 107 (llO). 

(’30) AIB1980Sind 287(293):26SindLB142. 
(’29) AIR 1929 Sind 285 (237). 

(’29) AIB 1929 Sind 209 (209). 

(’26) AIB 1925 Sind 49 (61) : 18 Sind L B 19 
(F B). (Buie having the force of law — 
Courts should abide by it.) 

(’28) AIB 1928 Sind 6 (9) : 16 Sind L B 112 
(F B). (Words must to assumed to to used 
in their popular meaning unless they have 
ttequired a technical meaning.) 

(’18) AIB 1918 Sind 88 (89) : 12 Sind L B 
20. (Do.) 

[See alto (’86) AIB 1986 Pesh 160 (162).] 
2a.(’88) AIB 1988 Mad 207 (210, 211): 66 Mad 177. 
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extraneous oonsiderations, sueh as the previous state of the law,’ or hardship,’ or the 
polioy or the intention of the law,’ or the reference to or the analogy of other enact* 
ments,* or the terms of the enactment being against general principles of law or equity,^ 
or that the giving effect to the words leads to absurdity or inconvenience or injustice,’ 


8. (’38) AIR 1938 P C 16 (18) : 65 Oal 619 : 69 
Ind App 96 (P 0). 

(’83) AIR 1983 Bom 168 (173) : 66 Bom 101. 
(’38) AIR 1938 P 0 3 (4) ; 7 Pat 231 : 65 Ind 
App 18 (P C). 

(’86) AIR 1986 All 323 (387); 68 All 418 (SB). 
(’86) AIR 1986 Oal 698 (608). 

(’86) AIR 1986 Oal 149 (146). 

(’39) AIR 1929 Oal 497 (608) : 66 Oal 867. 
(’31) AIR 1931 Oal 897(899): 480al656 (PB). 
(’86) AIR 1986 Mad 628 (634). 

(’82) AIR 1982 Mad 8 (18) : 55 Mad 161. 

(’86) AIR 1986 Nag 55 (60). 

(’82) AIR 1982 Oudh 808 (310) : 8 Luck 156. 
(’80) AIR 1930 Oudh 148 (159):5 Luck 552(PR). 
(’86) AIR 1936 Rang 105 (106): 14 Bang 146. 
(’85) AIR 1985 Sind 62 (64) : 28 Sind L R 366. 
4. (’17) AIR 1917 Oal 841 (843) : 48 Oal 95. 

(’29) AIR 1929 Lah 598 (594): 10 Lah 696 (PB). 
(’82) AIR 1982 AU 494 (498): 64 All 954 (PB). 
(’03) 24 All 683 (637) (P B). 

(’90) 12 All 129 (l87, 188) (P B). 

(’34) AIR 1984 Oal 862 (868) : 61 Cal 1047. 
(’88) AIR 1938 Oal 124 (126) : 60 Cal 671. 
(’27) AIR 1927 Oal 474 (476). 

(’19) AIR 1919 Cal 819 (822) : 46 Cal 199. 
(’87) AIR 1937 Lah 607 (510) ; I L R (1937) 
Lah 171. 

(’13)19IndCa8239 (240):1918Pun Re No. 79. 
(’87) AIR 1937 Mad 667 (670) : I L B (1937) 
Mad 841. 

(’19) AIR 1919 Mad 972 (979):40Mad 1040(PB). 
(’12) 18 Ind Gas 384 (286) : 6 Sind L B 190. 
(’ll) 9 Ind Gas 720 (721); 4 Sind L R 314. 


6. (’34) AIR 1924 Lah 618 (614): 6 Lah 147 (PB). 
(Wisdom or polioy.) 

(’82) AIR 1932 Pat 298 (295): 13 Pat 46 (SB). 
(Object of Legislature is immaterial unless it 
is stated to be guiding principle in interpre- 
tation.) 

(’86) AIR 1986 All 222 (238): 58 All 418 (SB). 
(’26) AIR 1925 Bom 505 (508). (Wisdom or 
policy.) 

(’68) 5 !^m H 0 R (00) 65(68). (Intention.) 
(’84) AIR 1934 Oal 587 (640). (Do.) 

(’67) 8 Suth WR 8 (12):1 1 Moo Ind App 76(PO). 
(’88) AIR 1938 Mad 268 (264). (Courts cannot 
avoid giving eSect to plain meaning merely 
because the Legislature did not contemplate 
such a case when it drew up the Act in ques- 
tion.) 

(’86) AIR 1986 Mad 628 (634). (Intention.) 
(’84) AIR 1984 Mad 186(139):67 Mad 862. (Do.) 
(’16) AIR 1916 Mad 1 (2) : 38 Mad 419 (PB). 
(Policy.) 

(’88) AIR 1988 Pash 8 (6). 

(’88) AIR 1988 Pesh 69 (70). (Intention.) 

(’28) AIR 1928 Bang 836 (827) : 6 Bang 688. 
(Policy.) 

(’16) AIR 1916 Sind 17 (19): 9 Sind L R 126. 
(Intention.) 


(’12) 13 Ind Oas 344 (249): 6 Sind L B 166. 
(’ll) 12 Ind Oas 646 (646, 647):6SindLB 64. 
(Intention.) 

6. (’24) AIR 1924 Oal 405 (408) : 61 Oal 63. 

(’84) AIR 1984 Mad 76 (79) : 57 . Mad 472. 
(Terms of Indian statute clear and nnambi- 
gnons — Corresponding English law cannot 
be referred to.) 

(’82) AIR 1933 P 0 138 (140) : 59 Cal 1848 : 
69 Ind App 206 (P 0). 

(’81) AIR 1981 Bom 60 (63) ; 50 Bom 110. 
(’25) AIR 1925 Cal 116 (138). 

(’24) AIR 1924 Oal 881 (884). 

(’83) AIR 1938 Mad 791(793). (Statutes which 
are frequently repealed, re- enacted or amended 
should not construed by reference to lang- 
uage of similar legislation elsewhere.) 

(’38) AIR 1938 Nag 293 (294). 

(’35) AIR 1985 Nag 90 (101). (Court should 
examine language of the Act itself, without 
any reference to English law.) 

(’38) AIR 1938 Rang 275 (277). (Provisions of 
an Act of one Provincial Legislature form a 
very poor guide to the construction of the 
provisions of the Act of another Provincial 
LegisUturo.) 

[See (’87) 11 Bora 727 (782).] 

7. (’28) AIR 1928 P 0 211 (216) ; 61 Cal 86 : 1 
Rang 637 : 50 Ind App 283 (P 0). (Oonside- 
rations of facility and practical importance 
are out of place.) 

(1900) 28 All 152 (166, 167): 27 IndApp 209(PO). 
(’82) AIR 1982 P 0 165 (167): 600al 1 : 59 Ind 
App 283 (P 0). 

(’81) AIR 1931 All 380 (881) : 58 All 680. 

(’81) AIR 1981 All 377 (291) : 58 All 384 (FB). 
(’19) AIR 1919 Gal 989 (991) : 46 Ind Gas 428 
(481). 

(’10) 8 Ind Oas 864 (865) : 84 Mad 543. 

(’85) AIR 1935 Sind 145 (175): 28 Sind L B 897. 
(’29) AIR 1929 Sind 226 (226) : 24 Bind L R 
167. (Enactment being against equity.) 

(’18) 19 Ind Oas 888 (840) : 6 Sind L B 260. 
[See also (’28) AIR 1938 Lah 629 (580). 
(Avoiding anomaly is no proper ground.)] 

8. (’31) AIR 1921 P 0 340 (242) (P 0). 

(’81) AIR 1931 Cal 688 (690) : 68 Cal 610. 
r83) AIR 1982 All 494 (498); 54 All 954 (FB). 
(’81) AIR 1981 AU 162 (178) : 53 All 389. 

(’29) AIR 1929 All 850 (854). 

(’10) 82 All 427 (440) (F B). 

(’84) AIR 1984 Bom 74 (78) : 68 Bom 153. 
(Argument a5 ineonventenfi has always to be 
received with great caution.) 

(’29) AIR 1929 Oal 141 (148). (Enactment to 
be interpreted as per the plain meaning of 
its words uninUuenced by considerations of 
justice.) 

(’81) AIR 1931 Lah 87 (92): 12 Lah 129(FB). 
(’10) 7 Ind Oas 764 (767) : 84 Mod 1. 

(’62) AIR 1932 Nag 106 (106) : 28 Nag L R 
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or that the law is different elsewhere.^ Nor can the advantage of liberal oonstruo* 
tion be balaneed against the advantages of literal construction.^^ 

The Court’s function is, in fact, to say not what the Legislature meant or ought 
to have meant but what it has said that it meant.^ It is always dangerous to para- 
phrase an enactment even if badly worded^ and no modification of the language to meet 
the intention can be made unless it is impossible to resist the conviction that the 
Legislature could not possibly have intended what its words signify and that the 
modifications thus to be made are . mere corrections of careless language and really 
give the true meaning.^" Where, however, the language of the enactment is not itself 
precise or is ambiguous or of doubtful import, or the question arises as to what 
extent changes in the pre-existing law have been effected by any particular 
amendment, recourse may be had to extraneous considerations.^^ Thus, the provisions 


of the other statutes which are in pari 

98. (It is not the function of the Court to 
make the law reasonable.) 

(’87) AIR 1987 Pat 181 (182). (Court cannot 
refuse to comply with the provisions of a 
statute on the ground that inconvenience 
would be caused by so doing.) 

(*29) AIR 1929 Pat 781 (782) : 8 Pat 906. 
(Statute enacted for purposes of revenue 
should not be examined as to its reasonable- 
ness in all eventualities.) 

(’88) AIR 1988 Pesh 3 (5). 

(’86) AIR 1985 Sind 145 (175) : 28 Sind L R 
897. (Courts are not concerned with desir- 
ability, utility or reasonableness of enact- 
ment.) 

(’28) AIR 1928 Sind 1 (11) : 22 Sind L R 167 
(FB), 

(1892) 1 Q B 278 (290), Queen v. Judge of 
City London Court. 

[See('2Q) AIR 1928 Sind 149 (158): 22 Sind 
L R 349 (F B). (Ordinary moaning to be 
* modified to avoid absurdity, repugnance or 
inconsistency.) 

(’21) AIR 1921 Cal 897 (899) : 48 Cal 556 
(F B).] 

8a.(’82) AIR 1982 Mad 21 (21). 

(’87) AIR 1987 Lah 607 (510) : I L R (1987) 
Lah 171. (Cannot be influenced by English 
law on the subject.) 

8b.(’29) AIR 1929 Oudh 526 (526) : 6 Luck 440. 

9. (1900) 27 Cal 724 (756). 

(’82) AIR 1982 All 110 (111) : 54 All 1. 

(’80) AIR 1980 P C 120 (126). 

(’85) 62 Cal 183 (142, 144). 

(’24) AIR 1924 Cal 881 (882). (To read into a 
statute words which are not there is objec- 
tionable.) 

(’39) AIR 1939 Lah 70 (72) (P B). (Whore 
the words of a statute are plain and clear 
and admit of but one meaning, it is not open 
to the Courts to speculate as to the inten- 
tion of the Legislature.) 

(’86) AIR 1986 Lah 298 (299). 

(’88) AIR 1938 Lah 492 (493) : 14 Lah 889. 
(Court cannot construe a statute according to 
its own notions of what ought to have been 
enacted.) 

(*a0) AIR 1030 Lab 781 (786) : 19 Lab 36. 
C34) AIR 1934 Lab 66 (67) : 4 Lab 867. 


materia, or the previous state of the 

(■38) AIR 1983 Pesh 60 (70). 

(’88) AIR 1983 Pesh 8 (6). 

(’80) AIR 1980 Oudh 374 (376): 6 Luck 13 (FB). 
(’80) AIR 1980 Oudh 20 (28). 

(’86) AIR 1936 Rang 68 (64). (Straining lang- 
uage oi statute is dangerous.) 

(’80) AIR 1980 Sind 267 (293): 26 Sind LR 142. 
(Court has to interpret and not make law.) 
(1896) 1896 App Cas 302 (216), Brophjr v. 
Attornev-General. 

9a.(’91) 18 Oal 28 (80) : 17 Ind App 122 (P C). 

10. (’80) AIR 1980 Oal 767 (769, 770). 

11. (’28) AIR 1928 P 0 16 (18) : 66 Ind App 96 : 

66 Cal 619 (P 0). (Substantial changes in 
law pleaded — Pre-existing law should bo 
looked to.) 

(’20) AIR 1920 P 0 181 (184, 186) (P 0). 

(’24) AUt 1924 All 328 (386, 836) : 46 All 489 
(F B). (Comparison with old law is permitted 
iu case of doubt.) 

(’99) 21 All 891 (396, 408) (F B). 

(’20) AIR 1920 Bom 121 (127) : 44 Bom 986. 
(The Judge may infer that no change in the 
law is intended unless the contrary inferonce 
is necessary to bo drawn owing to expediency 
or convenience.) 

(’04) 6 Bom L R 181 (209, 210) : 27 Bom 189. 
(Where language is doubtful, the practice of 
the Court and administrative convenience 
may be looked to.) 

(’36) AIR 1986 Cal 693 (620). 

(’28) AIR 1928 Cal 828 (830). 

(’25) AIR 1926 Cal 84 (41) : 62 Cal 1. 

(’24) AIR 1924 Cal 267 (272) (F B). (Historl- 
cal survey is permissible only if there is a 
reasonable doubt.) 

(’22) AIR 1922 Mad 491 (492). 

(’81) AIR 1931 Oudh 22 (24) : 6 Luck 116. 
(’80) AIR 1930 Sind 287 (298): 26 Sind L R 143. 
[S« (’86) AIR 1986 Cal 64 (66). (There are 
occasions when expressions used by Legis- 
lature in subsequent enactments or amend- 
ments of law can bo used for the purpose of 
interpreting earlier enactment and in giv- 
ing effect to intention of Lerislature, ex- 
press, or implied, so far as the partioolat 
provisions of the law are concerned.) 

(’30) AIR 1980 P 0 120 (131, 133).] 

13. (’99) 22 Mad 494 (603). 
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law,^^ or the scope and intention of the Aot,^^ may be considered. It is not, 
however, permissible to construe the provisions of one statute in the light of judicial 
decisions on a provision of angther statute not in pari materia with the statute in 
question.^^ In cases of reasonable doubt as to the expression contained in a penal 
provision, the benefit of doubt must be given to the subject.^^^ 

Subject to the broad principles mentioned above, the following general rules of 
interpretation of statutes should also be borne in mind in construing the Sections of 
the Code : — 


1. Where an Act, such as the Code, is divided into Sections and Buies, the 
Sections must be taken to lay down general principles and the Buies as providing 
the machinery or the means of applying them.^^ ^ 

la. Where the language of an enactment is difiScult and ambiguous, the 
Court may, for its assistance in its construction, refer to rules made under the 
provisions of the Act, especially where such rules are, by the statute authorising them, 


(*26) AIR 1926 Pat 1 (8) : 8 Pat 371 (F B). 
(e. g. the Limitation Act and the Oivil Pro- 
cedure Code.) 

(*10) 7 Ind Cafl 196 (198) : 82 All 851 : 87 
Itid App 124 (P G). (Oudh Laws Act and 
Oudh Land Revenue Act.) 

(*82) AIR 1932 Oudh 210 (216):7 Luck 601(FB). 
(*81) AIR 1981 Pat 241 (246) : 10 Pat 670 
(F B). (Per Jwala Prasad, J.) 

(’31) AIR 1981 Sind 44 (46): 25 Bind LR 810. 
(Presidency Towns Insolvency Act — Knglish 
rulings on Bankruptcy Act should be followed 
in interpreting the Act when provisions and 
wording are same.) 

[See also (’29) AIR 1929 Oal 88 (86) : 56 Gal 
280]. 

13. (’28) AIR 1928 P 0 16 (18) ; 65 Oal 519 : 56 

Tnd App 96 (P 0). 

I ’24) AIR 1924 Oal 257 (272) (F B). 

I ’24) AIR 1924 All 328 (336): 46 All 489 (FB). 
’36) 40 Gal WN 1034 (1036). 

’21) AIR 1921 Cal 397 (399): 48 Cal 656 (FB). 
’36) AIR 1936 Rang 17 (19) : 13 Rang 385. 

14. (’24) AIR 1924 All 328 (336) : 46 All 489 (FB). 

(Where a Section of an Act is capable of two 
interpretations.) 

(’34) AIR 1934 All 388 (389) ; 66 All 781. 
(Language of statute loading to absurdity 
and hardship — Object and intention may be 
considered.) 

(’99) 21 All 391 (396, 397). 

(’84) AIR 1934 213 (214). (Wording open 

to two possible constructions— That which 
appears to be real object of Act should be 
taken.) 

(’84) AIR 1934 Oal 326 (826) ; 60 Cal 1470. 
(The more literal construction of a statute 
ought not to prevail if it is opposed to the 
intentions of the Legistature as apparent from 
the statute and if the words are sufficiently 
flexible to admit of some other construction 
by which that intention can be better eflec- 
tuatod.) 

(*84) 10 Oal 166 (184, 192, 193) (F B). 

(’18) AIR 1918 Pat 398 (407) : 8 Pat L Jourl 
(P B). 

(’14) AIR 1914 Low Bur 16 (19) : t Low Bur 


Rul 806. 

(’14) 25 Ind Gas 594 (595) (Oudh). 

14a.(’82) AIR 19.^2 All 298 (307) : 54 All 646 (F B). 
(’36) AIR 1936 All 289 (261) : 58 All 505. 
(Stamp Act and Registration Act are not in 
pari materia,) 

(’36) AIR 1936 Cal 593 (617). (Applicability 
of decision to different statute — Authority is 
of little value.) 

(’86) AIR 1936 Lah 801 (303). (It is always 
more or less dangerous, when discussing 
authorities on a particular provision of law 
to cite cases upon entirely different provi- 
sions of law by way of mere analogy.) 

[See (’35) AIR 1935 P C 143 (146) : 14 Pat 
552 (PC). (Income-Tax Act of one country 
not to iiG construed in the light of deci- 
sions on income-tax legislation of another 
country.)] 

[See also (’36) AIR 1986 Nag 278 (279) : 
I L R (1937) Nag 108. (Tendency on the 
part of the Subordinate Courts of the Cen- 
tral Provinces to take recourse to the deci- 
sions of the Allahabad High Court in 
matters specifically provided for by any 
local enactments of the C. P. deprecated.)] 
14b.(’32) AIR 1932 Nag 174 (176): 28 Nag L R302. 
(’30) AIR 1930 All 265 (267): 62 All 568 (FB). 
(Principle is applicable to fiscal statutes as 
well.) 

(’89) AIR 1939 Lah 81 (86) (P B). 

(’30) 1930 Mad W N 249 (280). 

(’86) AIR 1986 Nag 65 (62). 

[See (’81) AIR 1981 Sind 146(149) : 25 Sind 
L R 280.] 

[See nlso '(’31) AIR 1931 Mad 177 (179): 54 
Mad 75.] 

16. (’17) AIR 1917 Oal 657 (668) : 48 Oal 148. 
(Sections create jurisdiotion, while rules indi- 
cate the mode in which they are to be exer- 
cised ) 

(’14) AIR 1914 Oal 168 (164) : 41 Cal 108. 
(Rules restrict sections.) 

(’17) AIR 1917 Cal 44 (46) : 44 Cal 929 (P B). 
(View that rules restrict Sections is dissented 
from at page 47 by Mookerjee, J .) 
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directed to be read aa part of the Act.*”* 


2. Where two ooDstruotions are possible, a Ekiotion should be construed so as 
to avoid inconsistency of meaning,** or the making of a word, clause or sentence either 
superfluous or insignificant.** It may be noted that a Section which is clear in itself 
will be affected by previous or succeeding Sections, only when those Sections are 
capable of an interpretation which is repugnant to or startling in juxtaposition with 
the Section in question.*** In other words, the statute should be examined as a self* 
contained unit, the different Sections being considered simultaneously in view of each 
other.** It follows from this that where two remedies or two procedures are provided 


[S«« (’84) AIB 1984 Sind 110 (111). (The 
roles framed vmdJt an Act shall be consis* 
tent with the Act. Courts cannot put a 
forced or unnatural construction upon the 
language of the Act in order to bring it 
into conformity with a rule.)] 

15a.(’87) AIB 1987 Mad 481 (488) : I L B (1987) 
Mad 1028. 

16. (’28) AIB 1928 Lah 609 (618) : 9 Lah 701 
(P B). 

(’82) AIB 1982 Bom 427 (428) : 66 Bom 264. 
(’24) AIB 1924 Bom 219 (226, 226) ; 48 Bom 
214 (F B). 

’88) AIB 1988 Cal 448 (446) : 60 Cal 1008. 
’82) AIB 1982 Cal 768 (767) : 60 Cal 864. 

’82) AIB 1932 Cal 699 (700,701) : 60 Cal 288. 
’09) 1 Ind Cas 447 (449) : 86 Cal 116. 

’81) AIB 1981 Lah 868 (869) : 12 Lah 604. 
’81) AIB 1981 Lah 476 (479) : 12 Lah 636. 

(’82) AIB 1982 Mod 336 (842) : 66 Mad 671. 

(’29) AIB 1929 Mod 43 (44) : 62 Mad 887. 
(’14) AIB 1914 Mad 268 (260) : 37 l)lad 119. 

(’88) AIB 1988 Nag 198 (197) ; 29 Nag L B 

278 (P B). 

(’16) AIB 1916 Ondh 79 (81). 

I ’18) 19 IndCas347 (847,348): 16 Oudh Cas 6. 
’66) AIB 1986 Pesh 69 (71). 

’28) AIB 1928 Sind 149 (169). 

I ’27) AIB 1927 Sind 178 (173). 

[See (’86) AIB 1986 Lah 492 (498): 16 Lah 
280. (Words having more than one mean- 
ing — Context should be seen.)] 

17. (’09) 4 Ind Cas 801 (802) : 6 Nag L B 189. 
(’80) AIB 1980 Sind 265 (279) : 24 Sind L B 
277 (FB). 

(’26) AIB 1926 All 668 (656). (Construction 
of two contiguous Sections.) 

(’25) AIB 1926 Cal 1 (8) : 62 Cal 275 (FB). 
(’18) AIB 1918 Mad 921 (923). 

(’88) AIB 1988 Nag 180 (181). (Law must be 
interpreted in a way which will not render 
one of its provisions entirely nugatory.) 

(’84) AIB 1984 Oudh 146 (148). 

(’82) AIB 1932 Oudh 68 (64, 65): 7 Luck 850. 
(’86) AIB 1986 Sind 176 (178): 29 Sind LB 410. 
17a. (’82) AIB 1932 Mad 891 (896): 65 Mad 908 (FB). 
[See (’36) AIB 1985 Oudh 427 (428, 429) : 11 
Luck 289. (Certain words not found in the 
statute, held as "understood” in order to 
avoid inconsistency between two provi- 
sions of the Section.)] 

18. (’14) AIB 1914 Low Bur 16 (19) : 7 Low But 
Bul806. 


(’82) AIB 1982 Cal 699 (700) : 60 Cal 288. 
(’82) AIB 1982 P C 168 (171) : 66 Bom 818 : 
69 Ind App 268 (PC). (Terms of a composite 
enactment not to be considered separately.) 
(’20) AIB 1920 P C 181 (184, 185) (PC). 

(’81) AIB 1931 All 49 (60): 68 All 288. (Effect 
must be given to every part of the statute.) . 
(’82) AIB 1982 Bom 427 (428) : 66 Bom 264. 
(’82) AIB 1982 Bom 210 (211). 

(’09) 1 Ind Cas 280 (281) (Bom). 

(’36) AIB 1986 Cal 606 (612) : I L B (1987) 1 
Cal 26 (F B). (Construction, though not 
strictly grammatical, must be consistent to 
the Act in all its parts.) 

(’83) AIB 1988 Cal 283 (283,284): 60 Cal 289. 
(Scope and signiffcance of any passage in an 
Act may be found out also on comparison of 
the same with other parts of the same 
statute.) 

’16) AIB 1916 Cal 186 (148) : 48 Cal 790. 

’96) 23 Cal 738 (761, 762) (F B). (Bank of 
England v. Vagliano, L B (1891) A C 107, 
Belied on.) 

(’87) AIB 1987 Lab 912 (912). 

(’14) AIB 1914 Lah 611 (512) : 1916 Pun Be 
No. 20. (Construction is to be made of all 
the parts together and not of one part only 
by itself.) 

(’88) AIB 1988 Nag 198 (197, 199, 200) : 29 
Nag L B 278 (FB). 

(’ll) 12 Ind Cas 864 (868) : 7 Nag L B 186. 
(’ll) 12 Ind Cas 367 (858) : 7 Nag L B 180. 
(’86) AIB 1985 Oudh 318 (315): 11 Luck 116. 
(Various provisions should construed so 
as to make them consistent.) 

(’85) AIB 1986 Pat 492 (494). (Construction 
should be harmonious.) 

(’86) AIB 1985 Pat 342 (846) : 14 Pat 785 
(SB). (Other parts of Act throwing light on 
intention of Legislature can be considered 
when interpreting any provision.) 

(’88) AIB 1938 Sind 1 (6) : 82 Sind L B 186 
(FB). (It is a welUtecognised canon of con- 
struction that the more literal construction 
ought not to prevail if it is opposed to the 
intentions of the Legislature as apparent 
from the statute and if the words ore suffici- 
ently flexible to admit of some other con- 
struction by which the intention will be 
better appreciated.) 

[See (’86) AIB 1966 All 946 (962) : 68 All 
261 (FB). (Per Thom I.) 

’86) AIB 1986 Bom 402 (408): 60 Bom 66 
FB). (It may sometimes be necessa^ to 
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ioB, one mnst not be taken as operating in derogation of the other;^* 


3. Everything is to be taken as permissible unless there is some prohibition 
against it.*** In the oase of consolidating statutes like the Oivil Procedure Code, the 
itatute itidf vaxiat be consulted in order to find the authority or the prohibition.** 


4. Where the statute is not dear, nasonable construction should be adopted.” 
A construction which leads to an absurd riMUlt,” or unjust consequences entailing 
hardship,”^ or produces injustice,” or defeats the object of the Act itself” should, if 
possible, be avoided. 


5. Words operating in derogation of the rights of the subject should be 
strictly construed.” 


do violenoe to the language used in a partU 
' oular part of the statute in order to give 
effect to the enactment as a whole.) 

(’86) AIR 1936 Oal 698 (619).] 

[See also (’86) AIB 1986 Nag 65 (68). (The 
best and the least dangerous method of 
interpreting any enactment is to take the 
words used in it as a guide to thediscovery 
of the intention of the Legislature.)] 

19. (’86) 8 All 864 (861). 

(’76) 26 Suth W R 804 (805): 2 Cal 114 (116). 
(’22) AIR 1922 P 0 17 (19) : 44 All 186 : 49 
Ind App 60 (PC). . 

(’88) AIR 1983 All 280 (280) ; 66 All 241. 
(’27) AIR 1927 AU 846 (848). 

(’27) AIR 1927 Mad 602(602, 60S); 60 Mad 846. 
(’26) AIR 1926 Nag 491 (492). (Kvidence 
Act, 8. Il6, cannot override suintantive law 
such as Contract Act, S. 11.) 

20. (’89) 11 A11267(287)(FB).(Per Mahmood, 7.). 
(’26) AIR 1926 Mad 42 (44) : 48 Mad 494. 
(’82)6 All 168 (172) (FB). (Per Mahmood, J.; 
Followed in 6 Ind Cae 682 : 87 Cal 899.) 
(’86) AIR 1986 Nag 55 (61). (Law is always 

subject to evasion in the sense that there is 
no obligation not to do what the Legislature 
has not really prohibited .and it is not 
evading an Act to keep outside it.) 

[See (’86) AIR 1935 Mad 756 (761). (The 
general principle that where an Act confers 
jurisdictionj it impliedly also grants the 
power of doing all such acts or emph^ng 
such means as are essentially necessary to 
its execution cannot override the more par- 
ticular provisions of the Act which define 
the powers.)] 

21. (’89) 11 All 267 (288) (FB). 

22. (’21) AIR 1921 P C 240 (242) (I’C). 

(’82) AIR 1982 Cal 286 (240) : 69 Cal 40. 

(’81) AIR 1931 P C 24 (26) (PC). 

(’86) AIR 1936 All 676(678): 68AU1064 (FB). 
(Two interpretations possible — ^Interpretation 
most consistent with reason, commonsense 
and convenience prevails.) 

(’29) AIR 1929 AU 760 (750) : 51 AU 996. 
(’28) AIR 1928 AU207 (210) : 60 AU 626 (FB). 
(’27) AIR 1927 AU 60 (61) : 49 AU 240. 

(’88) 10 AU 228 (284) (FB). 

(’19) AIR 1919 Cal 661(671): 46 Cal 848 (FB). 
(Intention of the statute must be gathered 
from the language, used in the particular 
statute.) : 


(’81) 7 Cal 127 (180, 182). (But where the 
terms of an Act ate clear and plain, it is the 
duty of the Court to expound it as it stands.) 
(’89) AIR 1989 Lah 81 (86) (FB). 

(’86) AIR 1986 Pat 898 (894) : 16 Pat 894. 
(*26) AIR 1926 Sind 1 (8):20 Sind L R S4(FB). 
(The law does not favour legal and strainM 
intendments, when over-minute precision may 
confound legal certainty.) 

28. (’28) AIR 1928 Mad 671 (577). 

(’82) AIR 1982 Cal 699(700, 701): 60 Cal 288. 
(’21) AIR 1921 Cal 897(899) : 48 Cal 666 (FB). 
(’81) AIR 1931 Lah 858 (859) : 12 Lah 604. 
(’28) AIR 1928 Mad 746 (756). 

(’88) AIR 1988 Nag 91 (92). 

(’88) AIR 1988 Sind 161 (154) ; 27 Sind L R 
121 (FB). 

(’28) AIR 1928 Sind 149 (168) : 22 Sind L R 
349 (FB). 

(’26) AIR 1926 Bind 81 (88): 20 Sind LR 238. 
(Two constructions possible — One leading to- 
absurdity to be rejected.) 

28a.(’81) AIR 1981 Pat 286 (291) : 11 Pat 112. 

. (’84) AIR 1984 AU 626 

24. (’! ■ “ 


26) AIR 1926 All 617 (622) ; 49 AU 8 (FB). 
(’88) AIR 1938 Bom 484 (488) : I L R (1939> 
Bom 68 (FB). 

(’88) AIB 1933 Rom 868 (361) : 67 Bom 616. 
(’81) AIB 1931 Lah 853 (369) : 12 Lah 604. 
(’85) AIR 1985 Nag 168 (170): 81 Nag LB 386. 
26. (’8l) AIB 1981 AU 727 (782) : 64 AU 164. 
i’ll) 10 Ind Cas 787 (789) (Low But). 

'26) AIR 1926 All 617 (622) : 49 AU 8 (FB). 
'26) AIB 1926 Cal 927 (984) : 68 Cal 492. 
(’12) 17 Ind Cas 870 (870) : 8 Nag L B 147. 
(’82) AIB 1932 Oudh 210(211):7 Luck 601(FB). 
(’09) 4 Ind Cas 146 (154) : 12 Oudh Cas 828. 
(’38) AIB 1988 Rang 68 (69, 70): 11 Bang 182. 
(’88) AIR 1938 Sind 161 (164) : 27 Sind L B 
121 (FB). (Words nulUfying a statute can 
bo ignored). 

(’26) AIR1926Sind90 (98): 17 Sind L B 273. 
(1881) 6 App Cas 114 (122), Caledonian Rail- 
way Co. V. N. B. Railway Co. 

I ’28) AIR 1928 Rang 87 (94) : 6 Rang 722. 

’86) 8 AU 364 (861) (F B). 

’84) AIB 1984 P C 86 (40) (P C). 

’28) AIR 1928 P C 287 (290) (P C). (Person 
aggrieved is entitled to compensation unless- 
expressly deprived.) 

(’21) AIB 1921 PC 224 (227) (PC). (Intention 
to alienate private rights without compensa- 
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6. General words must be given the broadest possible effect unless there it 
some specific reason to the contrary ” But general words and phrases, however compra* 
hensive and wide they may be . in their literal sense, must be usually construed as 
limited to the actual objects of the Act and not as altering the law beyond.*^* Specific 
words of importance like “mortgage" should be given their appropriate meaning.*^^ 

7. A general provision must 3 deld to a special provision providing for 
particular oases.^ If the Legislature makes a special Act dealing with a particular case 
and later makes a general Act which hy its terms would include the subject of the 
special Act and is in conflict with the special Act, nevertheless, unless it is clear 
that in making the general Act the Legislature intended to abrogate the special Act, 
the provisions of the general Act do not override the special.^ As a matter of fact 
a repeal of the special Act hy the general Act by implication will not be admitted if 
the two can be read together.^** (Fhe same rule applies to two special Acts.^ But 


tion should not be imputed to the Legisla- 
larturOf unless expressed in clear terms.) 

(’37) AIR 1927 All 599 (600). (Penal statute 
must be strictly construed.) 

(’18) 35 All 24 (26). 

(’31) AIR 1931 Bom 605 (506) : 56 Bom 461. 
(’26) AIR 1925 Bom 458 
(’90) 14 Bom 331 (362). (Law must not be 
strained against individuals.) 

(’S3) AIR 1933 Oal 280 (282) : 60 Oal 742. 
(’81) AIR 1981 Oal 642 (648) : 69 Cal 19. 

(’39) AIR 1929 Oal 188 (184). 

C25) AIR 1935 Oal 116 (189). 

(’87) 14 Cal 67 (87) (P B). 

(’82) AIR 1932 Lah 697 (699). 

(’81) AIR 1981 Lah 476 (479) : 12 Lah 685. 
(Incaseof doubts or ambiguity, the construc- 
tion must bo ill favour of the personal liberty 
of the subject.) 

(’31) AIR 1981 Lah 79 (80) : 12 Lah 275. 
(’80) AIR 1980 Lah 1084(1086) : 12 Lah 867. 
(’24) AIR 1924 Lah 418 (419). 

(’16) AIR 1916 Lah 177 (179) : 1916 Pun Re 
No. 48. (Provisions in bar of suit such as 
Section 11.) 

(’83) 1982 Mad W N 922 (923). 

(’81) AIR 1931 Mad 729 (786). 

(’25) AIR 1925 Nag 190 (192). (Statutes deal- 
ing with vested rights should be strictly 
construed.) 

(’80) AIR 1980 Oudh 484 (489). 

(’82) AIR 1982 Pat 281 (284). (Penal Section 
must be strictly construed). 

(’88) AIR 1983 Rang 68 (69) : 11 Rang 182. 
(’27) AIR 1927 Rang 806 (810) : 6 Rang 488. 
(’20) AIR 1920 Low Bur 79 (81) : 10 Low 
Bur Rul 208. 

(’20) AIR 1920 Upp Bur 1 (1) : 8 Upp Bur 
Rul 212. 

(’18) AIR 1918 Upp Bur 8 (8) : 8 Upp Bur 
Rul 79. 

[See alto (’82) AIR 1982 Mad 724 (727): 66 
Mad 184. 

(’84) AIR 1984 Sind 46 (61) : 28 Sind L R 
174. (It is a well-settled rule ofconstmction 
that the Court will not hold that a penalty 
has been incurred unless the language of the 
clause which is aud Rt impose it, is so clear 
thattbe.bkseih'nsii necsmnly be within it. 


And where a proviso to aSection is open to 
a double construction, one which inflicts a 
penalty and the other which does not, the 
latter construction should prevail.) 

(’83) AIR 1982 Mad 598 (599): 56 Mad 40.] 

27. (’86) 8 All 864 (360, 861). 

(’68) 9 Suth W R 402 (406). 

(’ll) 85 Bom 413 (417). (Definition clauses— 
When to be used.) 

(’16) AIR 1916 Pat 138 (184) : 2 Pat L Jour 
91 (P B). (Do.) 

27a.(’29) AIR 1929 Nag 246 (249): 26 Nag LR 19. 
37b.(’29) AIR 1929 All 174 (176). 

28. (’31) AIR 1921 Bom 874 (374, 875) ; 45 Bom 
672. 

(’82) AIR 1982 Oudh 168 (164). (Special Act 
prevails over general Act.) 

(’28) AIR 1928 All 686 (587). 

(’26) AIR 1926 All 280 (283) : 47 All 268. 
(’88) AIR 1988 Bom 872 (874). 

(’84) AIR 1984 Rom 162 (168). 

(’86) AIR 1935 Cal 281 (2821. 

(’24) AIR 1924 Cal 668 (676) : 61 Cal 504. 
(’36) AIR 1926 Lah 88 (89) : 7 Lah 84. 

(’31) AIR 1921 Lah 280 (282). 

(’10) 8 Ind Cas 1158 (1159) : 1910 Pun Re 
No. 108. 


(’83) AIR 1982 Mad 605 (608) : 66 Mad 313. 
(’S3) AIR 1922 Mad 143 (144) ; 45 Mad 81. 
(’16) AIR 1916 Mad 488 (489) : 89 Mad 676. 
(’86) air 1986 Nag 180 (180) : I L R (1986) 
Nag 6. 

(’81) AIR 1931 Nag 47 (48). (A general Article 
does not govern a case when there is a 
special Article covering it in the Limitation 
Act.) 

(’82) AIR 1982 Oudh 198 (196): 8 Luck 1(PB). 
(’80) AIR 1980 Pat 801 (804) : 9 Pat 747. 

(>84) AIR 1984 Pesh 87 (87). 

(*80) AIR 1980 Rang 87 (88) : 7 Rang 581. 
(’28) AIR 1928 Rang 249 (251) : 6 Bang 474. 
28a.(’81) AIR 1981 Mad 163 (166) : 64 Mad 864. . 
(’86) AIR 1986 All 389 (260) : 68 AU 606. 

(’83) AIR 1982 P 0 252 (264) (PC). 

(’39) AIR 1929 Nag 17 (31) : 24 Nag L R 166 
(F 6) 

9Sb.(’80) AIR 1680 Pat 801 (804) : 9 Pat 747. 
38o.(’80) AIR 1980 Mod 968 (068) : 64 Mad 92. 
(’80) AIR 1980 Bom 664 (668) : 64 Bom 903. 
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fluoli special provision must be applied only to those oases to which it is confined by 
the Legislature.*^ Thus, a special Act of the: Legislature as the Sale of Goods Act 
cannot possibly, except in the branch of the law to which it relates, overrule a 
statute of the nature of the General Glauses Act.**^ Again, when on the same subject 
two incompatible provisions are in force, one general and the other particular, the 
particular provision must be taken to be an exception to the general one.**^ 

8. Where there are general words following particular and specific words in 
a Section, the general words must be confined to things of the same kind {ejusdem 
generis) as those specified.*^ The applicability of this rule, however, will not arise if 
the class of cases intended to be provided for by the Section is clear from the language 
of the Section.*^ 

9. Where this Code has adopted part of the language of the old Code, the 
interpretation put upon such language by the Courts must be taken to have been 
accepted by the Legislature.** When legislation follows a continuous practice and 
repeats the very words on which that practice was founded, it may be inferred that 
the Legislature in re-enacting the statute intended those words to be understood in 
their received meaning.**® 

10. Provisions ousting the jurisdiction of the Courts,** and those conferring 


^9. (*15) AIR 1915 Mad 781 (784) : 21 Ind Cas 
682 (684) : 88 Mad 788. 

('17) AIR 1917 Mad 951 (954) : 89 Mad 981. 
(*29) AIR 1929 Oudh 889(392): 4 Luck 339(FB). 
^9a.8fee (*29) AIR 1929 Nag 246 (249) : 25 Nag 
L B 19, (G eneral statute can not be impliedly 
repealed by local or special statute.) 
m.(’33) AIB 1938 All 241 (244): 55 All .482 (FB). 
30. (’28) AIB 1928 P G 16 (18) : 55 Cal 519 : 55 
Ind App 96 (P 0). 

(’82) AIB 1982 Lab 239 (241) : 13 Lab 628. 
('89) AIB 1939 Nag 186 (189) ; I Tj B (1989) 
Nag 250 (F B). 

(’19) AIB 1919 Pat 541(542):4PatIi7onr 561. 
[But see (’25) AIB 1925 Cal 116 (185). 
(Prtma facie to be taken in general sense.)] 
81. (’20) AIB 1920 Mad 413 (418) : 43 Mad 65. 

(’82) AIB 1982 Ijab 239 (241) : 13 Lab 528. 
32. (’27) AIB 1927 AU 369 (371): 50 All 180 (FB). 
(’80) AIB 1930 All 69 (71) : 52 All 363 (FB). 
(’31) AIB 1931 All 489 (490): 53 All 687 (FB). 
(’81) AIB 1931 All 294 (299): 53 All 612 (FB). 
(’29) AIB 1929 All 845 (846) : 52 All 88. 

(’29) AIB 1929 All 625 (630) : 52 All 11 (FB). 
(’38) AIB 1938 Bom 484 (488) : I L B (1939) 
Bom 53 (P B). 

(’10) 5 Ind Gas 457 (462) (Bom). 

(’31) AIB 1981 Gal 660(562,563) : 58 Gal 761. 
(’29) AIB 1929 Gal 566 (567) : 57 Gal 881. 
(’ll) 8 Ind Gas 1061 (1064) : 38 Gal 188. 

(’80) AIB 1930 r^ab 764(767): 11 Lab 481 (FB). 
(’83) AIB 1988 Sind 179 (181, 182) : 27 Sind 
LB 280. (Tbis rule applies with greater force 
wben tbe provinons of an Kngliah statute 
bave been reproduced by tbe Indian Legisla- 
ture.) 

(’81) AIB 1931 Sind 44 (46): 26 Sind LB 310. 
32a.(’38) AIB 1988 Mad 489 (490): 66 Mad 837 (SB). 
(’84) AIR 1984 Bang 27 (29) : 11 Bang 521 
(SB). 


88. (’28) AIB 1928 Pat 616 (626) : 8 Pat 122. 
(’80) AIB 1980 All 225 (230): 52 All 619 (FB). 
(’81) AIB 1981 AU 706 (707) : 58 AU 799. 
(’28) AIB 1928 AU 511 (518). 

(’88) 10 AU 396 (898). 

(’29) AIB 1929 Bom 471 (473) : 53 Bom 819. 
(’05) 29 Bom 480 (490). 

(’89) 4 Bom 624 (628). 

(’75) 1 Bom 631 (533). 

(’67) 8 Sutb W B 428 (436) (F B). 

(’39) AIB 1989 Lab 237 (238, 289). (Provi- 
sion of tbe law wbicb trenches on tbe usual 
jurisdiction of a Givil Gourt must be very 
strictly construed.) 

(’88) AIB 1938 Lab 14 (16). 

(’36) AIB 1985 Lab 613 (615). (Tbe onus lies 
on the party wbo seeks to oust tbe jurisdic- 
tion.) 

(’30) AIB 1930 Lab 781 (786) : 12 Lab 26. 
(’36) AIR 1936 Mad 574 (675) : 59 Mad 895. 
(’86) AIB 1936 Mad 522 (523). 

(’82) AIB 1932 Mod 724 (729) : 56 Mad 134. 
(’31) AIB 1931 Mod 801 (803) : 54 Mad 1011. 
(’13) 19 Ind Gas 68 (75) (Mad). 

(’38) AIB 1988 Nag 80 (82):ILB (1938) Nag 268. 
(’26) AIB 1926 Nag 212 (214). 

(’17) AIB 1917 Nag 25 (26). 

(’13) 19 Ind Gas 759 (768) : 9 Nag L B 54. 
(•12) 16 Ind Ga8449(451):8NagLB107(112), 


(’35) AIB 1935 Oudb 96 (106). (Statutes 
afiecting jurisdietion of Givil Courts are to 
bo construed as far as possible so as not to 
transfer suits from tbe ordinary Givil Gourts 
to executive officers.) 


(’33) AIB 1983 Pat 52 (66). 

(’19) AIB 1919 Pat 71 (78). 

(’27) AIB 1927 Sind 178 (176), 

[S«< also (’81) AIB 1931 Mad 61 (64). (Buies 
of Nigb Opurt affecting jurisdiction of High 
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PMUlble jurisdiotion oh speoial bodies or persons or Courts, should be strictly construed. The 
7 grant of a special jurisdiction does not carry with it the power to act outside such 
iurisdiction.*** 

11. In the absence of any context indicating a contrary intention, the 
Legislature must be taken to attach the same meaning to the same words used in 
different parts of the statute**^ or in subsequent statutes in a similar connexion.^ But, 
if sufficient reasons exist, a word can be construed in one part of an Act in a sense 
different from that it bears in another part.’^^ Where an expression is defined in an 
Act, it must bo given the same meaning throughout the Act,^^ unless there is some 
provision which makes it clear that for certain purposes, the expression must be given 
a different meaning.’^ But, definitions are of limited scope being framed only for the 
purpose of the Act in which they occur, unless specially extended.*®*^ 

12. All rules of law are founded on the assumption that the constituted 
tribunals are fairly competent and have power to carry out the provisions of the 
Acts.®^ They should, therefore, be construed so as to further and not so as to restrict 
the purposes of the Act.®® Where jurisdiction is given to a Court to make a particular 
order, the Legislature must be deemed to have granted also the power to enforce 
such order.®®® 

13. Where a statute creates a right and provides a remedy, that remedy 
and no other is available.®® This rule, however, does not apply where the right exists 
independently of the statute.^ Where, again, a statute gives power to any person 


84. (*09) 6 Ind Gas 857 (857) : 3 Sind L B 221. 
(Provisions conferring jurisdiction on arbi- 
trators.) 

(’81) AIB 1931 Nag 48 (SO). 

(’12) 17 Ind Gas 342 (343) (Mad). 

(’80) AIR 1980 Nag 205 (206). 

(’38) AIR 1938 Oudh 100 (102) : 8 Luck 296. 
(’32) AIR 1982 Rang 128 (127) : 10 Rang 412 
(FB.) (Conditions precedent for vesting juris- 
diction not fulfilled — Proceedings before the 
special tribunal are null and void.) 

(’23) AIR 1923 Bang 238 (239). (Succession 
Certificate Act.) 

[See also (’32) AIB 1932 Mad 90 (95) : 65 
Mad 298.] 

S4a.(’80) AIR 1930 Nag 206 (206). 

(’33) AIR 1933 Nag 193 (196) : 29 Nag L B 
278 (P B). 

86. (’ll) 11 Ind Cas 614 (611) ; 36 Bom 401. 

(’80) AIR 1930 All 669 (673). 

(’86) AIR 1986 All 496 (503); 68 All 949 (FB). 
(Interpretation of the same word used in the 
the same Section.) 

(’36) AIB 1936 All 444 (44.5) : 57 All 745. (Same 
word used in the Section and its proviso — 
Different constructions may be placed.) 

(’82) AIR 1932 Bom 71 (77) (FB). 

(’26) AIB 1926 Bom 497(600); 60 Bom 666 (FB). 
(’10) 6 Ind Cas 610 (610) : 84 Bom 289. 

(’09) 3 Ind Cas 750(751); 88 Bom 462. (Appli- 
cability of the rule to Hindu law texts.) 

(’36) AIB 1936 Cal 831 (838). 

(’87) AIR 1937 Mad 886 (890); I L B (1987) 
Mad 616 (F B). 

(’86) Air 1986 Mad 42 (46) : 69 Mad 107. 
(*88) AIR 1938 Nag 69 (61): IIiB(1987)Nag 469. 
(’87) AIB 1987 Nag 17 (22) : I L B (1087) Nag 


815 (F B). 

(’85) AIR 1935 Nag 20 (22). 

(’81) AIB 1931 Nag 177 (178): 27 Nag L R 270. 
(’14) AIR 1914 Nag 68 (60) : 10 Nag L B 28. 
(’86) AIR 1936 Sind 108 (112): 29 Sind L B 882. 
(Interpretation of the same word in a clause 
of a Section.) 

(’10) 7 Ind Cas 696 (598) : 4 Sind L R 26. 

86. (’19) AIR 1919 1’ 0 142 (142, 148) (P C). 

(’20) AIR 1920 Pat 349 (350). 

S6a.(’37) AIB 1937 Mad 885 (890) : I Ii R (1987) 
Mad 616 (F B). 

3Cb.(’S8) AIR 1938 All 618 (615):I L R 1988 All 957. 

(’37) AIB 1937 Fat 531 (.532). 

86o.(’8e) AIB 1988 All 613(615): I L R 1988 All 967. 
86d.(’93) 15 All 141 (148). 

(’26) AIR 1925 Lah 415 (416) : 6 Lah 276. 

87. (’22) AIB 1922 Cal 118 (120) : 47 Cal 864. 

88. (’21) AIR 1921 Cal 85 (86) : 48 Cal 378. 
38a.(’38) AIB 1933 Mad 689 (689) : 67 Mad 36. 

(’33) AIR 1933 Mad 748 (760) : 67 Mad 287. 

89. (’24) AIR 1924 Mad 621 (622). 

(’28) AIR 1928 Mad 641 (647). 

(’38) AIR 1983 All 868 (368) ; 65 All 406. 

(’18) AIR 1918 Cal 860 (866) : 44 Cal 804 & 
816. (Case law discussed.) 

(*30) 1980 Mad W N 651 (652). 

(’88) AIB 1938 Nag 198 (196) : 29 Nag L B 
278 (F B). 

(’21) AIR 1921 Nag 60 (64). 

(’17) AIB 1917 Nag 149 (161): 18 Nag L B 210, 
(’09) 4 Ind Cas 796 (795) : 5 Nag L B 176. 

40. (’17) AIB 1917 Bah 76 (78) : 1917 Pan Be 
No. 22. 

[See alto (’88) AIB 1988 Nag 198 (196) : 29 
Nag L B 278 (F B). 



PBSAMBIiE 


19 


for a public purpose from which an individual may receive an injury, and where 
the mode of redress for such injury is also specified in the statute, the jurisdiction 
of the ordinary Courts will be ousted.^ 

13a. Where a statute confers a right on a party in general terms, the cutting 
down of those rights by a rule would make the rule repugnant to the Act.***** 
But such rules must be supported unless they are manifestly unreasonable or 
unfair.^ If a new rule is in confiict with the previous existing rule, the new rule 
must by implication be deemed to have annulled or altered that rule.*"^ 

14. A change in the language of the present Code from that of the old Code 
may be presumed to indicate a change of intention on the part of the Legislature.'^^ 
In regard to the matters dealt with by the change only the new provisions should be 
looked to.*'*' But it is also a recognised presumption that the Legislature does not 
intend to make any alteration beyond what it expressly declares,*^ and where the 
language used is doubtful no change will be deemed to have been made.*^ Any change 
in the language of the statute would bo presumed to have been made by the Legislature 
with the knowledge of the course of decisions previous to the change.*’’* 

15. Where a question arises as to whether any particular provision is 
mandatory or directory, the general test is the relation which the provision has to 
the general object intended to be secured by the Act.** Another test has also been 
applied and that is to see whether a party may waive the benefit of the particular 
provision.** In deciding the question, the Court should take into account the possi- 
bility of justice suffering from a too rigid application of the rule.** 


16. Words in singular should be road as including the plural unless there 
is anything in the text to the contrary.*^ 


16a. In following decided cases in regard to the interpretation placed by 
them upon words in a statute, the danger of diverting attention from what has been 
enacted to what has been judicially said about the enactment must be avoided.*’^® 

17. Forms given in the Sohe<lule do not control the clear words of tho 
Code itself.*® 

18. Where certain provisions from an existing Act have been incorporated 
into a subsequent Act, no addition to the former Act which is not expressly made 
applicable to tho subsetiuont Act can be deemed to bo incorporated in it, at all events, 
if it is possible for tho svibsoquent Act to function effectively without the addition, 
nor can tho repeal of tho first statute affect the second.*®* 

19. Provisions of Acts passed by tho same Legislature, when apparently 


(’31) AIB 1931 Mod 83 (87) : 51 Mad 027). 
40a.('2S) AIB 1928 £,ah SG2 (565) ; 10 Lah 338. 

(’31) AIB 1931 Mad 574 (576) : 61 Mad 928. 
40b.(’28)AIB 1928 Mad 1182 (1186) : 62 Mad 92 
(P B). 

40c.(’83) AIB 1983 Cal 243 (245) : 60 Cal 689. 
40d.(’31) AIB 1931 All 667 (567): 54 All 263 (FB). 
11. (’14) AIB 1914 Sind 11 (12): 8 Sind L B 215. 
41a.(’33) AIB 1932 All 188 (190) : 64 All 416. 

42. (’13) 20 Ind Cas 672 (674) : 7 Sind L B 31. 
(’30) AIB 1980 Sind 265 (279) : 24 Sind L B 
277 (F B). 

(’86) AIB 1986 Sind 78 (76). 

(’18 AIB 1918 Sind 22 (23): 11 Sind LB 128. 
18. (’18) AIB 1918 Mad 1100 (1102). 

(’80) AIB 1980 AU 198 (197): 62 All 601 (FB). 


(’38) AIB 1933 Oudb 274 (275) : 8 Luck 504. 
(’81) AIB 1931 Pat 1 (3). 

48a.(’30) AIB 1930 All 225 (240): 52 All 619 (FB). 

44. (’24) AIB 1924 Cal 889 (889) : 62 Cal 159. 
(’30) AIB 1930 Mad 278 (283) : 52 Mad 648. 

45. (’10) 5 Ind Cas 390 (895) (Cal). 

(’29) AIB 1929 Cal 433 (4.35) : 56 Cal 262. 

46. (’15) AIB 1915 Mad 920 (921) : 39 Mad 485. 
(’3l) AIB 1931 Lah IS (16). 

47. (’26) AIB 1926 Bang 94 (96) : 2 Bang 679. 
47a.(’32) AIB 1932 P C 86 (40) (PC). 

48. (’18) AIB 1918 Cal 631 (632). 

(’82) AIB 1982 Mad 528 (624) : 66 Mad 982. 
48a.(’81) AIB 1981 P C 149 (162) : 68 Ind App 
269 : 69 Cal 66 (P C). 
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inoonsistent, should so far as possible be reconciled with each other^^^ by reading one 
AS a qualification to the other. If that is not possible the latter Act should prevail.^^ 

20. A repealing Section should not be interpreted with reference to the 
reading of the repealed Section.^ The effect of repeal of a statute, in the absence 
of saying clauses, is that it has to be considered as if the statute so repealed has 
never existed.®®* 

21. A repealing Act does not affect any legal proceedings in respect of rights 
acquired before the repeal.®^ When an Act is in force on the date of a transaction, 
a subsequent repealment of the Act does not affect the merits, rights or liabilities of 
the parties on the date of the transaction.®^* 

22. It is not proper to use one Act for the purpose of interpreting 
another Act.®* 

23. In interpreting foreign statutes. Courts should not be guided by outside 
opinion however eminent such opinion may be.®® 

24. Technical language must have technical meaning attached to it, unless 
the contrary manifestly appears.®^ 

25. Special Acts must be strictly construed.®® 

26. Where the terms of a statute are not imperative, the use of general 
powers conferred by that statute should bo in strict conformity with private rights.®® 

27. In enactments which confer powers upon public authorities, the language 
of permission may not preclude the existence of a duty.®^ 

28. The words in an Act are used correctly and exactly and not loosely 
and inexactly. Upon those who assert that the rule has been broken the burden 
of establishing their proposition lies heavily and they can discharge it only by 
pointing to something in the context which goes to show that the loose and inexact 
meaning must be preferred.®® 

29. While it is possible that there might be an overlapping of powers confer, 
red on different persons, by a statute, yet, at least where the matter admits of doubt, 
the construction against overlapping of powers should be adopted ordinarily.®® 

30. In construing a statute one should endeavour to give it a meaning, in 
all cases of ambiguity, which will make it consonant to rather than in disagreement 
with other Acts.®® 

48b. (’31) AIR 1981 Sind 124 (126) : 25 Sind L R 
222 . 

{•29)’ AIR 1929 Bom 274 (276): 68 Bom 627. 

(’28) AIR 1928 Lah 609 (614): 9 Loh 701 (FB). 

49. (1984) L J K B 364 (867) : (1984) 1 K B 690, 

Ellen Street Estates Ltd. v. Minister of 
Health. 

(’81) AIR 1931 Sind 124 (126) : 25 Sind L R 222. 

60. ('82) AIR 1932 P 0 92 (94): 69 Ind App 112 : 

65 Mad 443 (P C). 

60a.('34) AIR 1934 Cal 80 (82) : 60 Cal 1438. 

61. (’83) AIR 1933 Mad 67 (58). 

51a.('88) AIR 1933 Bom 262 (265). 

62. (’32) AIR 1932 Mad 843 (845). 

(’84) AIR 1984 All 681(688). (The meaning of 
an expression in a statute need not be res- 

. - . tricted because the same expression has been 
used in a restricted sense in other enactments.) 


(’35) AIR 1985 Mad 600 (601). (Word having 
certain meaning in one Act should not be 
given same meaning found in different con- 
text in different Act.) 

68. (’30) AIR 1930 Mad 146 (146). 

54. (’88) AIR 1988 Cal 467 (468) ; 60 Cal 879. 
(’87) AIR 1937 Lah 178 (179) : I L R (1987) 
Lab 416. (The word ‘pensions’ has been em- 
ployed in the Code in its etymological sense.) 
66. (’80) AIR 1930 Lah 833 (334). 

56. (’31) AIR 1981 Rang 95 (96). 

57. (’30) AIR 1980 Rang 297 (800): 8 Rang 888 (FB). 

68. (’88) AIR 1933 P C 216 (217) (P 0). 

(’34) AIR 1934 Pat 804 (806). 

69. (’85) AIR 1936 Lah 742 (763) : 16 Lah 987 (FB). 
60. (’89) AIR 1989 Nag 60 (62) ; I L B. (1988) 

Nag 668 (FB). 
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8. Rsferenoe to pM-eztoiiiij stato of the lav. — It follows from the 
principles set forth in Note 3 above, that where the language of a statute is plain 
and clear it cannot be qualified or neutralised by indications of intention gathered 
from the previous state of law.^ In the leading case of Bank of England v. Vagliano 
Bros.,* Lord Herschell observed as follows : — 

"I think the proper course is, in the first instance, to examine the language of the statute 
uninfluenced by any considerations derived from the previous state of the law, and not to start 
with inquiring how the law previoudy stood, and then, assuming that it was probably intended 
to leave it unaltered, to see if the words of the enactment will bear an interpretation in confor- 
mity with this view." 

But where the language is not clear or the statute has made no provision for 
any particular case, the previous legislation may be referred to for the purpose of 
ascertaining the object and intention of the Legislature.’ 


9. Reference to proceedings of the Legislature. — In the case of The 
Administrator -General v. Prem Lai Mullick^ their Lordships of the Privy Council 
have laid down definitely that it is not competent to refer to the proceedings of the 
Legislature as legitimate aids to the construction of the statute? This is in con- 


Note 8 

1. (’95) 22 Cal 788 (798) : 22 Ind App 107 (PC). 

(Beversing 21 Cal 732.) 

(’82) AIR 1932 Mad 8 (13) ; 65 Mad 151. 

(’20) AIR 1920 P 0 140 (142) (PC). (Merc 
omission in later statute of negative provi- 
sion in earlier one cannot by itself effect 
substantive affirmation.) 

(’28) AIR 1928 P C 2 (4) ; 7 Pat 221 : 66 Ind 
App 18 (P C). 

(1891) 1891 App Cas 107 (120), Bank of England 
v. Vagliano.. 

(’32) AIR 1932 All 434 (435) : 54 All 616. 

(’30) AIR 1930 All 837 (839) : 62 All 748. 

(’10) 6 Ind Cas 101 (106) (All). (Karamat 
Husain, J.) (Per contra Knox, J. at p. 104.) 
(’17) AIR 1917 Bom 268 (270). 

(’85) 62 Cal 612 (627). (English law not to be 
considered.) 

(’36) AIR 1936 Cal 593 (608). 

(’21) AIR 1921 Cal 397 (399): 48 Cal 556 (FB). 
’24) AIR 1924 Cal 424 (425). 

’29) AIR 1929 Cal 497 (503) : 56 Cal 867. 
(’01) 28 Cal 617 (528). 

(’96) 23 Cal 563 (672) ; 28 Ind App 18 (P C). 
(’80) 5 Cal 300 (303). 

(’25) AIR 1925 Mad 689 (690) : 48 Mad 488. 
(’17) AIR 1917 Oudh 316 (319) : 20 O.C.104. 
(’84) AIR 1934 Pat 555 (556). 

(’20) AIR 1920 Low Bur 138 (189): 10 Low Bur 
Rul 326. 

(’85) AIR 1935 Sind 62(64); 28 Sind LR 366. 
[Bee (’30) AIR 1980 Oudh 148 (159) ; 5 Luck 
662 (F B).] 

[Bee also (’22) AIR 1922 Nog 207 (208). (Al- 
teration of provisions in new Act — Refer- 
ence to new Act cannot be of any help in 
interpreting old Act.)] 

2. (1891) 1891 App Cas 107 (144, 145). 

Bee also the following oases where the prin- 
ciple of the above observation is accepted : 
(’28) AIR 1928 P 0 16 (18) : 56 Ind App 90 : 
55 Cal 619 (P 0). 


(’28) AIR 1928 P 0 2 (4): 7 Pat 221 : 65 Ind 
App 18 (P C). 

(’29) AIR 1929 Cal 497 (508): 66 Cal 867. 
(’26) AIR 1925 Cal 34 (41) : 52 Cal 1. 

(’24) AIR 1924 Cal 257 (272, 278) (F B). 
(Case law referred to.) 

(’21) AIR 1921 Cal 1 (6) : 48 Cal 388 (S B). 
(Case law referred to.) 

(’90) 17 Cal 590 (599, 602):17 Ind App 40 (PC). 
(’28) AIR 1928 Lah 861 (368): 10 Lah 106(FB). 
(’97) 20 Mad 97 (104). 

(’82) AIR 1932 Ondh 71 (72) : 7 Luck 800. 
(’18) AIR 1918 Pat 683 (635). (But the Court 
is certainly entitled to SCO the course of Legis- 
lation.) 

(’16) AIR 1916 Pat 18 (20) (Do.) 

3. (’84) 8 Bom 813 (321) (F B). (Case not provi- 
ded for in the consolidating statute.) 

(’83) AIR (1933) Pat 435 (437, 488) : 12 Pat 
665 (S B). (In case of ambiguity previous 
state of law may be consulted.) 

(’82) AIR 1932 All 434 (435) : 54 All 616. 

(’24) AIR 1924 AU828 (335): 46 All 489 (FB). 
(’03) 26 All 144 (147). 

(’84) 6 All 609 (630, 631, 640) (F B). 

(’81) AIR 1931 Cal 140 (148) : 58 Cal 290. 
(’30) AIR 1930 Sind 265 (279) ; 24 Sind L R 
277 (F B). 

Note 9 

1. (’96) 22 Cal 788 (798, 799): 22 Ind App 107 (PC). 

2. (’18) AIR 1918 Mad 381 (382); 43 Ind Cas 173 

(174). (The language of the enactment in 
Premlal’s case was plain and clear.) 

(’14) AIR 1914 Mad 174 (176) : 38 Mad 997. 
(Interpretation of the plain words of the Act 
in the light of expressions of the views of 
Ciovurnmont before its enactment is not 
advisable.) 

(’20) AIR 1920 P C 66 (69) : 43 Mad 660 : 47 
Ind App 88 (P C). (Statement made on the 
introduction of the measure or its discussion 
cannot be looked at as affording any guidance 
as to the meaning of the words.) 
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sonaDoe with the principle that where the language is plain no extraneous 
matter should be taken into account in the interpretation of the Act, 

The oases in India, before the date of the above Privy Council decision, which 
had taken the view that such proceedings could be always referred to in aid of 
the construction of statutes, cannot be considered to be good law after the date of 
the said decision.’ 

Where the language is doubtful or ambiguous, such proceedings may of course 
be looked into.^ 

The proceedings of the Legislature will include : — 

(1) The Statement of Objects and Beasons. 

(2) The Beport of the Select Committee. 

(3) The Draft stages of the Bill, and 

(4) The Debates of the Legislature. 


10. Reference to Preamble and headings prefixed to the Sections. — 

Where the language of the enactment itself is clear, then under the general principles 
set forth in Note 7 above, its construction cannot be affected in any way by a 


(•19) AIR 1919 All 60 (51) : 42 All 76. 

(•04) 26 All 144 (147). 

(•91) 14 All 145 (150, 153, 154). 

(•33) AIR 1933 Bom 272 (274) ; 57 Bom 377. 
(Proceedings in Council not to be looked into.) 
*31) AIR 1931 Bom 70 (72) : 65 Bom 220. 
*29) AIR 1929 Bom 274 (276) : 63 Bom 627. 
(Statement of Objects and Reasons not to be 
looked into.) 

(*98) 22 Bom 112 (126, 127, 128). (Following 22 
Cal 788 and distinguishing the view taken in 
the English cases of In re Mew (1862) 81 L J 87 
and Queen v. Bishop of Oxford, (1879) 4 Q 
B D 635.) 

(•86) AIR 1936 Cal 593 (619). 

(*36) AIR 1986 Cal 145 (146). 

(*34) AIR 1984 Cal 119 (120). 

*81) AIR 1981 Cal 550 (552). 

•28) AIR 1923 Cal 74 (77). (Case law fully 
discussed. Fjven in case of ambiguity refe- 
rence is not permissible.) 

(’95) 22 Cal 1017 (1022). (Following 22 Cal 788.) 
(•94) 21 Cal 732 (753). (Approved by P. C. in 
22 Cal 788.) 

(*73) 19 Suth W R 48 (53). 

(*37) AIR 1937 Lah 497 (499);ILR(1937) Lah 
69 (SB). (Statement of Objects and Beasons.) 
(*29) AIR 1929 Lah 641 (644) : 11 Lah 55. 
(Qunere: If report of Select Committee can bo 
looked into — Bhide, J.) 

(*28) AIR 1928 Lah 887 (840) : 9 Lah 689. 
(Debates in Council cannot bo referred to.) 
(*24) AIR 1924 Lah 874 (376). 

(*22) AIR 1922 Lah 211 (212). 

(*83) AIR 1983 Mad 120 (121). (Statement of 
Objects and Reasons not to be looked into.) 
(*26) AIR 1926 Mad 381 (382, 883.) 

(*20) AIR 1920 Mad 1019 (1024) : 43 Mad 
676 (F B). 

(*85) AIR 1935 Nag 149 (152) : 31 Nag L R 
818. (Statements made in Legislative Assem- 
bly on behalf of Government cannot be con- 
sidered by Court.) 

(*24) AIR 1924 Nag 162 (168). 


(•10) 5 Ind Cas 805 (806) : 18 Oudh Cas 55. 
(•85) AIR 1935 Pat 846 (848) : 14 Pat 720 
(S B). (Speeches in Assembly at time of pas- 
sing of Act are of no value in interpreting 
the statute.) 

(•14) AIR 1914 UppBur 17 (18) : 2 Upp Bur 
Rul 16. 

(*39) AIR 1989 Sind 184 (136). 

(*86) AIR 1986 Sind 209 (210) : 80 Sind L R 
196. (Statement of Objects and Reasons is not 
part of an Act and Objects and Reasons should 
not be referred to in interpretation of Act.) 
(*19) AIR 1919 Sind 80 (80): 18 Sind L R 23 
(F B). (But they have b^n referred to, to as- 
certain the object of the statute where there 
is ambiguity.) 

[But see (*24) AIR 1924 Nag 249 (250) : 20 
Nag L R 108. (The case holds contrary to 
what the Privy Council has held but does 
not refer to that decision or to any princi- 
ple — This cannot be considered to lay 
down correct law.)] 

3. (*87) 14 Cal 721 (728) (F B). 

(*88) 7 Bom 810 (815). (Reference to debates 
in Council.) 

(*94) 18 Bom 616 (625). (Recommendation of 
the Law Commissioners.) 

(’91) 15 Bom 583 (585). (Report of Special 
Committee.) 

(’90) 17 Cal 852 (860). (Reference to Report of 
Indian Law Commissioners and of Select 
Committee.) 

(’84) 10 Cal 167 (192, 193) (F B). (It is, how- 
ever, unusual to refer to Objects and Reasons 
given for introducing a Bill into the L^is- 
lative Council.) 

(*99) 22 Mad 494 (604). (The High Court 
referred to such proceedings but the Privy 
Council decision was not referred to and 
there was no decision on the point.) 

(*98) 16 Mad 207 (210). (Report of Select 
Committee.) 

4. (*84) 8 Bom 241 (246, 247). (Statements of 
Objects and Reasons can be looked into.) 
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consideration of the preamble or the headings prefixed to the Sections.* In n agw of 
ambiguity of the language of the enactment, however, they may be usefully referred 
to for the purpose of finding out the object and intention of the enactment.* In the 
undermentioned case* the High Court of Madras cited with approval the view 
expressed in Eastern Counties etc. Railway Companies v. Francis Marriage* that 
headings are not to be treated as if they were marginal notes or were introduced 
merely for the purpose of classifying the enactments, that they constitute an important 
part of the Act itself and that they may be read, not only as explaining the f^tions 
that immediately follow them, as a preamble to a statute may be looked to, but as 
affording a better key to the construction of the Sections which follow than might be 
afforded by a mere preamble. 

11, Marginal notes to Seotions, — It is now settled that marginal notes to 
Sections do not form part of the statute itself and cannot be referred to for explaining 


(’92) 19 Oal 554 (567, 569) (F B). 

(’31) AIR 1981 Oal 638 (634). 

(’28) AIR 1928 Lah 337 (840) : 9 Lah 689. 
(’18) AIR 1918 Mad 381 (382). 

(’ll) 12 Ind Gas 799 (801) : 7 Nag L R 165. 
(’19) AIR 1919 Sind 80 (80) : 13 Sind L R 23 
(F B). (But they may be referred to to ascer* 
tain the object of the statute where there is 
ambiguity.) 

[Nee also (’SO) AIR 1930 All 225 (288) : 52 
All 619 (F B).] 

Note 10 

. (’86) AIR 1936 All 507 (511) : 58 All 1041 
(F B). (Whore the language of the Section is 
clear, a preamble cannot control its provisions.) 
(’26) AIR 1926 Oal 688(639). (Also schedules.) 
(’19) AIR 1919 P G 52 (53) ; 48 Mad 529 ; 46 
Ind App 302 (P 0). (Section beyond pream- 
ble governs preamble.) 

(’26) AIR 1926 All 812 (316). (The headings 
themselves have no operative effect.) 

(’25) AIR 1925 All 787 (789) : 47 All 756. 
(Headings to be ignored.) 

(’18) AIR 1918 All 264 (264). 

(’85) AIR 1985 Cal 304 (805) : 62 Gal 666. 
(’82) AIR 1932 Cal 346 (348) ; 59 Gal 528. 
(’27) AIR 1927 Cal 768 (765): 55 Cal 67. (Pre- 
amble cannot control if moaning is clear.) 
(’19) AIR 1919 Cal 551 (560); 45 Cal 843 (FB). 
(’18) 21 Ind Gas 538 (540) (Oal). 

(’10) 6 Ind Gas 259 (261) (Cal). 

(’30) 122 Ind Gas 226 (227) (Lah). (Preamble 
cannot control if meaning is clear.) 

(’38) AIR 1938 Mad 441 (445) : I L R (1938) 
Mad 841 (F B). 

(’88) AIR 1983 Mad 120 (122). (Preamble 
cannot control if meaning is clear.) 

(’26) AIR 1925 Mad 609 (612) : 48 Mad 895. 
(Headings to be ignored if Section is clear.) 
(’26) AIR 1926 Mad 881 (882). 

(’88) AIR 1938 Nag 298 (800). (Where the 
enacting part is clear, the preamble cannot 
operate to reetriot that meaning.) 

(’16) AIR 1916 Nag 67 (70): 18 Nag L R 181. 


(’85) AIR 1935 Pesh 69 (72). (Preamble is not 
exhaustive.) 

(’35) AIR 1936 Bang 460 (463): 13 Bang 166. 
[See however (’32) AIR 1982 Oudh 152 
(153): 7 Luck 648 (F B).] 

[But see (’18) AIR 1918 Pat 898(408,409) : 
3 Pat L Jour 1 (F B).] 

2. (’36) AIR 1936 All 607 (511) : 58 All 1041 
(F B). (Preamble.) 

(’10) 5 Ind Gas 862 (862) : 84 Bom 316. 
(Headings of Chapter.) 

(;27) AIR 1927 All 593(696): 49 All 903. (Head- 
ings and preamble are unlike marginal head- 
ings which have no force for the purpose of 
interpretation and may bo used as a "key to 
open the minds of the makers of the Act.’’) 
(’33) AIR 1933 Bom 417(420):57 Bom 637 (FB). 
(’33) AIR 1933 Bom 51 (57, 58): 57 Bom 346. 
(’38) AIR 1938 Cal 211 (214) : I L R (1938) 1 
Cal 626. (Preamble.) 

(’86) AIR 1936 Cal 593 (620). (Do.) 

(’84) AIR 1984 Cal 741 (742) : 62 Cal 125. 

(’19) AIR 1919 Cal 561 (560) : 45 Cal 343 
(F B). (Preamble.) 

(’17) AIR 1917 Oal 715 (716) : 44 Cal 267. 
(Headings to the Chapter.) 

(’17) AIR 1917 Cal 681 (685). 

(’10) 6 Ind Cas 259 (261) (Cal). (Preamble can 
be referred in case of an ambiguity — In this 
case it was not referred to as the Section was 
clear.) 

(’81) AIR 1931 Lah 706 (707) : 14 Lah 203. 
(Do.) 

(’34) AIR 1984 Mad 188 (138, 1.S9): 57 Mad 718. 
(’31) AIR 1931 Mad 629 (630, 681): 54 Mad 845. 
(’18) AIR 1918 Mad 881 (382). (Preamble.) 
(’88) AIR 1988 Nag 298 (300). (Preamble can 
be referred in case of an ambiguity — In this 
case it was not referred to us the enacting 
part was clear.) 

(’85) AIR 1985 Pesh 69 (72) (Do.) 

8. (’38) AIR 1938 Mad 449 (454) : I L R (1938) 
Mad 1068. 

4. (1860)9 HL082(41): 8 W B (Eng) 748. 
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or oonstming the Section.* In Balraj Kunioar t. J agatpal Singh* their Lordships 
HotellrlS of the Privy Council observed as follows : — 

"It M well settled that the marginal notes to the sections of an Act of Failiament cannot he 
referred to for the purpose of eonstruing the Act. The contrary opinion originated in a mistake, 
and it has been exploded long ago. There seems to be no reason for giving the marginal notes in 
an Indian Statute any greater authority than the marginal notes in an English Act of Parlia- 
ment." 

Where, however, there is ambiguity in the Section the marginal note can be 
referred to for solving the ambiguity.’ 

In the undermentioned cases* it has been held that there can be no objection 
to the reference to marginal notes for the purposes of construing or interpreting the 
Sections of an Act, if they are inserted by or under the authority of or assented to by 
the Legislature. 


12. IllaBtrations. — Illustrations, unlike marginal notes, are to be considered 
as part of the statute itself.* They are to be accepted, if that can be done, as being 
both of relevance and of value, in the construction of the Section.’ The rule, however. 


is subject to two limitations : — 

Note 11 

1. (1934) LJK 3864(869) :(1934)1KB690, Ellen 
Street Estates, Ltd. v. Minister of Health. 
(’20) AIR 1920 Pat 626 (627). 

(’84) AIR 1934 All 681 (688). 

(’87) AIR 1937 Bom 198 (202):I L R (1937) Bom 
293. 

(’38) AIR 1933 Bom 338 (339) : 67 Bom 699. 
(’30) AIR 1930 Bom 105 (111) : 54 Bom 288. 
(Marginal note not to be used to limit the 
plain meaning of the Section.) 

(’27) AIR 1927 Bom 424 (426). 

(’26) AIR 1926 Bom 882 (883). 

(’ll) 6 Ind Cas 392 (398) (Cal). (Qutere — 
Whether the marginal note can be consi- 
dered in construing the Section : case law 
except 26 All 393 (P 0) discussed.) 

(’98) 28 Cal 858 (860). 

(’96) 23 Cal 55 (59). 

(*16) AIR 1916 Lah 271 (272): 1916 Pun 
Be No. 36. (Marginal note cannot bo refer, 
ted to even in cases of ambiguity. But it 
may with advantage be referred to when it 
confirms the conclusion warranted by the 
language of the Section.) 

(’27) AIR 1927 Mad 166 (157) : 60 Mad 783. 
(’21) AIR 1921 Mad 510 (511). 

(’32) AIR1932 Nag 174(176) :28 Nag L R 302. 
(’17) AIR 1917 Nag 216 (224) : 13 Nag L R 
130 (E B). 

(’28) AIR 1928 Oudh IS (17) : 3 Luck 244. 
(’35) AIR 1985 Pat 439 (443) : 14 Pat 856. 
(’38) AIR 1938 Sind 9 (10): 82 Sind L B 129. 
[But tee (’35) AIR 1985 Bom 347 (349): 69 
Bom 681. (Marginal notes can be look^ at 
in order to see general trend of Section.) 
(’29) AIR 1929 Nag 17 (20) : 24 Nag L B 
168 (P B).l 

2. (’04) 26 All 393 (406) : 81 Ind App 182 : 7 

Oudh Cas 248 (P C). 

[See also (’38) AIR 1988 Bom 284 (285). 
(Marginal notes may be referred to as aids 
in construing Section, but cannot curtail 
plain meaning of Section.)] 


3. (’24) AIR 1924 Mad 889 (390). 

(’25) AIR 1926 All 603 (616): 47 All 637 (FB). 
(The view was express^ obiter — There was 
no ambiguity in that case.) 

(’26) AIR 1926 Cal 829 (880) : 62 Cal 468. 

(’26) AIR 1926 Mad 749 (751) : 49 Mad 716. 
(’82) AIR 1932 Nag 174 (176) : 28 Nag L R 
802. (In case of ambiguity or obscurity 
marginal notes may be looked into.) 

(’27) AIR 1927 Sind 89 (48) : 21 Sind L R 
107. (20 Cal 609 and 21 Cal 782 were relied 
on. ’The principle of 20 Cal was dissented 
from in the Privy Council decision in 26 All 
393 and the decision in 21 Cal 732 was 
reversed by the Privy Council in 22 Cal 788.) 

4. (’29) AIR 1929 All 68 (58) : 61 All 411 (F B). 
(’33) AIR 1983 Bom 417 (421):57 Bom 537(FB). 
(’35) AIR 1985 Cal 287 (289) : 62 Gal 266. 
(’85) AIR 1936 Oudh337(842):ll Lackl28(FB). 

Note 12 

1. (’18) AIR 1918 P 0 249 (250) : 1918 Pan Be 
No. 124 (P C). 

(’28) AIR 1928 Oudh 15 (17) : 8 Luck 244. 
(’87) AIR 1937 Oudh 67 (60) : 164 Ind Cas 
1026 (1028). 

[But tee (’34) AIR 1984 Cal 402 (403) : 61 
Cal 148. (Submitted wrong.) 

(’36) 1985 Sind 145 (167): 28 SindLR 897.] 

2. (’16) AIR 1916 PC242(244):4S Ind App 266(P0). 
(’22) AIR 1922 Bom 416 (416) : 46 Bom 843. 
(’86) AIR 1986 Bom 469 (462) : I L B (1987) 
Bom 679. (But an illustration ordinarily 
exemplifies the particular section to which 
it is appended, and the Court cannot import 
into an illustration to one section which is 
applicable to Hindu wills, a substantive 
proposition of law or a rule of construction 
embodied in another section which is not so 
applicable.) 

(’84) AIR 1984 Cal 402 (408) : 61 Oal 148. 
(’28) AIR 1928 Oal 204(205) : 66 Oal 164. 

(’21) AIR 1921 Cal 1 (4) : 48 Oal 888. (Dias- 
tration does not bind the Oourts to place a 
meaning on the section quite inconsistent 
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(1) An illustration only exemplifies the Section and cannot be taken to 
restrict or modify the sense of the Section.* 

(2) Where the illustration is in eonfiict with the main Section, the illustra. 
tion must give way to the Section.* But it would require a very special case to 
warrant its rejection on the ground of its assumed repugnance to the Section itself.* 

18. Panotaatioii mavkB. — ^Before the year 1849, the English Acts of Parlia- 
ment were not punctuated by any stops and the then accepted rule of interpretation 
was that such marks could not be relied upon in construing Acts of Parliament.^ In 
Makar ani of Burdwan v. Krishna Kamini Dasi,^ which was a case under the 
Bengal Begulation of 1819, their Lordships of the Privy Council held that “it is an 
error to rely on punctuation in construing Acts of the Legislature.” 

Since the constitution of the regular Legislatures in India, however, the 
practice has been to insert stops in Bills before the Legislatures and to retain them 
in the authentic copies of the Acts signed by the Governor-General and published in 
the Gazette of India.* In these circumstances, it was held by tho High Court of 
Bombay* that punctuation marks may be considered as aids to the interpretation of 
the statute where the language thereof might otherwise be doubtful. The High Court 
of Madras took the view that the marks were part of the statute and should bo con- 
sidered as such.* On the other hand, it was held by the High Courts of Allahabad* 
and Calcutta* following the case of tho Maharani of Burdwan that punctuation 
marks could not be taken into consideration in construing the statute. 


The question came again before the Privy Council in Lewis Pugh v. Ashutosk 
Sen,^ a case under Articles 48 and 49 of the Indian Limitation Act and it was hold 
that a Court was bound to read those Articles without the commas inserted in the print. 
This view as to the use of punctuation marks has now been followed by the High 
Courts of Allahabad* and Bombay.** In tho undermentioned case,** however, the High 
Court of Calcutta has held that where it is not contended that the punctuation 


is wrongly pl aced, the re is no reason why 

with its language.) 

('16) AIB 1916 Cal 693 (705). (Illustrations 
have no force of law but are useful to explain 
intention of Legislature.) 

(’18) AIB 1918 Mad 1012 (lOl-l). 

(’25) AIB 1925 Oudh 21 (26, 27). 

(’18) AIB 1918 Low Bur 97 (99). 

(’16) AIB 1916 Low Bur 114 (116): 8 Low But 
Bui 806 (FB). (niustrations cannot be taken 
as laying down substantive law and they 
merely go to show the intention of the fra- 
mers of the Act.) 

(’35) AIB 1935 Sind 145 (157) : 28 Sind L B 
897. (Illustrations are intended only to aasist 
in construing language of Act — Words of Act 
and not illustration should be looked into.) 

3. (’38) AIB 1938 P 0 67 (70) : 65 Ind App 60 ; 
82 Sind L B 874 : 1 L B (1938) 2 Cal 72 (PC). 
(’25) AIB 1925 All 220 (221). 

(’17) AIB 1917 Bom 268 (270). 

(’21) AIB 1921 Cal 1 (4) : 48 Cal 888 (S B). 
(’81) 7 Cal 182 (185). 

(’05) 20 Mad 481 (488). 

(’29) AIB 1929 Pat 164 (167) : 8 Pat 163. 

(’85) AIB 1980 Bang 420 (422). 

4. (’24) AIB 1924 AU 748 (749). 

(’80) AIB 1980 Bang 178 (174) : 8 Bang 820. 
dUusttation in conflict with the Section was 


the punctuation should not be taken as a 

treated as a bad statement of law.) 

(’33) AIB 19.33 Bom 313 (814). 

(’15) AIB 1915 Lah 16 (50). (The illustration 
in tho case was contrary to the Section.) 

(’30) 1980 Mad W N 688 (648). 

5. (’16) AIB 1916 P C 242 (244) ; 43 Ind App 256 


1 . See (’15) AIB 1915 Bom 50 (52, 68): 39 Bom 182. 

2. (’87) 14 Cal 365 (372). 

(’81) AIB 1931 Ail 164 (156) : 63 All 874. 
(Following 14 Cal 365 and A I B 1929 P 0 
69. Practice of Indian Legislature ignored.) 
[See also (’29) AIB 1929 PC 69 (71) : 8 Pat 
616 : 56 Ind App 93 (P C).] 

8. (’16) AIB 1915 Bom 60 (58) : 39 Bom 182. 

4. (’15) AIB 1915 Bom 50 (53) : 39 Bom 182. 

6. (’24) AIB 1924 Mad 455 (456). 

6. (1900) 22 All 270 (277). 

7. (’19) AIB 1919 Cal 551 (663) : 46 Cal 343 (FB). 

8. (’29) AIB 1929 P C 69 (71) : 66 Ind App 93 : 
8 Pat 616 (P 0). 

9. (’81) AIB 1931 All 154 (166, 157): 59 All 874. 

(Following AIB 1929 P 0 69.) 

(’83) AIB 1983 All 621 (522) : 66 All 700. 

10. (’87) AIB 1937 Bom 39(41):I LB(1937) Bom 

768. 

11. (’86) 168 Ind Oas 673 (675) (Cal). 
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Pteamble good guide for the purpose for which it is there, namely, to understand the sense 
notes 18*16 of the passage. 

16. ProvlsOt — A proviso is subordinate to the main enactment^ to which it is 
appended either to allay unfounded fears,* or as a condition precedent to the enforce- 
ment of the operative clause,* or for explaining what particular matters are not within 
the meaning of the enactment, or for providing exceptions and qualifications for the 
enactment.* 

A proviso should be taken together with the language of the previous portion 
of the enactment* and construed in the ordinary manner.* As a general rule it must 
be taken to govern the main proposition of law which immediately precedes such 
proviso, unless the language of the statute shows a different intention.^ 

But in no case can a proviso extend or enlarge the operative effect of the 
substantive portion, unless there is an ambiguity therein.* Likewise, exceptions should 
not be enlarged in their scope more than what their words properly justify.* 

18. Judicial precedents. — Judicial precedents constitute an important guide 
to the proper interpretation of statutes. It is a general principle of construction of 
statutes that the Courts should follow existing rulings so as not to upset or disturb 
existing and settled practice,^ unless such practice is clearly contrary to an express 
enactment or is inconsistent with it.* This rule is based in the case of statutes 


Note 14 

1. (’18) AIB 1918 Mad 1210 (1230): 89 Mad 1085 

(8 B). 

2. (*10) 6 Ind Cas 410 (412): 37 Cal 697. (Follow- 
ing West Derby Union t. Metropolitan Life 
Assurance Society, 1897 App Cas 647.) 

8. (’18) AIR 1918 Mad 1266 (1278) : 89 Mad 
1164 (8 B). 

4. (’18) AIB 1918 Mad 1210 (1280) : 39 Mad 1086 
(SB). ^ 

(’88) Al)f( 1933 Oudh 491 (500). 

6. (’14) AIB 1914 P C 140 (144) : 42 Cal 116 : 
41 Ind App 197 (P C). 

6. (’19) AIR 1919 P C 31 (33) : 43 Mad 146 : 
46 Ind App 176 (P C). 

7. (’84) 6 All 609 (581, 540) (F B). 

(’10) 6 Ind Cas 410 (412) : 87 Cal 697. (Two 
constructions possible — Proviso may be 
taken as a guide to choose one of the tvro.) 

8. (’26) AIB 1926 Cal 927 (932) : 53 Cal 492. 
(’82) AIB 1932 Mad 46 (52). 

(’30) AIR 1930 Cal 38 (40) : 57 Cal 162. 

9. (’32) AIB 1982 Mad 120 (123). 

(’30) AIR 1930 Mad 124 (125): 58 Mad 702 (SB). 
(Proviso should not by implication withdraw 
what the main provisions have given.) 

Note 15 

1. (’03) 81 Cal 611 (618). 

(’94) 18 Bom 136 (140). 

(’24) AIB 1924 P C 50 (55) : 51 Ind App 129: 
46 All 95 (P C). (Particular plea not being 
raised in a series of cases — Irresistible con- 
clusion is that the plea was felt to be bod.) 
(’16) AIB 1916 P C 182 (184) : 44 Cal 759 : 
44 Ind App 65 (P C). 

(’88) AIR 1988 All 684 (688) : 66 All 748. 
(Principle of ttare deems to be adhered to.) 


(’82) AIB 1932 All 617 (620): 65 All 24 (F B). 
(’96) 18 All 403 (409). 

(’33) AIB 1933 Bom 120 (120). (If any altera- 
tion is to be made it should be by the Legis- 
lature.) 

(’30) AIB 1980 Bom 213 (214). (Principle of 
stare decisis to be adhered to.) 

(’24) AIB 1924 Cal 473 (476) : 61 Cal 881. 
(’10) 6 Ind Gas 309 (310) (Cal). 

(’03) 80 Cal 999 (1003). 

’80) 18 Cal 189 (l91). 

’ll) 12 Ind Cas 1007 (1008) : 86 Mad 880. 
(Madras Sudder Court’s rulings are good 
authorities.) 

’31) AIB 1931 Pat 285 (291) : 11 Pat 112. 
•81) AIB 1981 Pat 241 (261) : 10 Pat 670 (FB). 
[See (’38) AIB 1933 All 298 (299).] 

2. (’16) AIR 1916 P 0 182 (184) : 44 Cal 769 : 
44 Ind App 65 (P C). 

(’29) AIB 1929 Mad 68(67) : 52 Mad 106 (FB). 
(’15) AIB 1915 P G 127 (180) (P C). 

(’82) AIB 1932 All 617 (620): 65 All 24 (F B). 
(’22) AIB 1922 AU 467 (469): 45 Ail 115 (FB). 
(’82) AIB 1982 Bom 180 (181) : 66 Bom 200. 
(’28) AIR 1928 Bom 128 (125, 126):52 Bom 459. 
(’20) AIB 1920 Bom 419 (422) : 44 Bom 655. 
(’17) AIB 1917 Bom 254 (267,268) : 41 Bom 
688 (F B). (Stare decisis,) 

(’84) 8 Bom 818 (816, 817). 

(’29) AIB 1929 Cal 822 (824). 

(’17) AIR 1917 Cal 627 (529). 

(’27) AIR 1927 Mad 1048(l051):51 Mad46(FB). 
(’10) 5 Ind Cas 727 (728) (Mad). 

(’26) AIB 1926 Bang 840(344):8 Bang 649 (FB). 
(’09) 4 Ind Cas 289 (291): 6 Low Bur Bnl 94. 
(’80) AIB 1980 Bind 287 (298) : 26 Sind L B 
142. (Course of decisione founded upon an 
erroneous interpretation of statutes can be 
reviewed.) 
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enacting substantive law, on the ground that otherwise it would embarrass trade and 
commerce, affect the status of persons and unsettle many .titles.’ Though that 
particular ground does not apply in the case of statutes of procedure which cannot be 
oonsidered to affect any rights in or titles to property,^ it is nevertheless of great 
practical importance that on questions of procedure the law should be certain rather 
than that it should be logical’ and that there should be uniformity of decisions.’ 


But it is necessary that the Courts should ascertain the facts with accuracy 
before turning their attention to the authorities.^ They should also bear in mind the 
rules that a decision is applicable only to the facts of that particular case’ and that a 
decision is only an authority for what it actually decides and not for every proposition 
that may seem to follow logically from it.’ To use the words of Lord Halsbury in 
Quinn v. Leatharr?^ : 

“ Every judgment must be read as applicable to the particular facts proved since the 

generality of the expressions which must be found there are not intended to be expositions of the 
whole law but governed and qualified by the particular facts of the case in which such expressions 
are to be found.” 


[Sss (’85) AIB loss Pat 291 (801) : 14 Fat 
672 (FB). (Principle of curius curia or the 
rule of practice can only be applied when 
(l)the statute is ambiguous; (2) when deci- 
sions are consistent throughout ; (3) when 
titles are dependent on those decisions.)] 

8. (’21) AIB 1921 Cal 15 (29) : 48 Oal 184 (SB.) 
(’26) AIB 1925 Bom 12 (18) : 49 Bom 99. 
(’22) AIB 1922 Cal 331 (833, 884). 

(’27) AIB 1927 Mad 686(639): 50 Mad 687 (FB). 
4. (’28) AIB 1928 All 629(630) ; 61 All 237 (FB). 
(’29) AIB ^29 Bang 41 (43) : 6 Bang 703 
(FB), (Principle of stare decisis has far less 
applicability to law of procedure than sub- 
stantive law.) 

6. (’17) AIB 1917 P C 166 (159) ; 46 Cal 91 : 44 
Ind App 218 : 1917 Pun Bo No. 104 (P C). 
(’03) 31 Cal 511 (513). 

6. (’25) AIB 1925 Cal 966 (969). (AIB 1915 
Cal 126 : 41 Cal 825, Beferrcd to.) 

(’14) AIB 1914 P C 87 (89) : 37 Mad 443 : 41 
Ind App 258 (P C). 

(’17) AIB 1917 P C 156 (169) : 45 Cal 94 : 
1917 Pun Be No. 104: 44 Ind App 218 (P C). 
(’16) AIB 1916 All 286 (287) : 38 All 280. 
(’76) 24 Suth W B 193(195) : 2 Ind App 219 
(PC). 

(’28) AIB 1928 Mad 440 (441). 

(’21) AIB 1921 Mad 612 (616). 

(1876) 8 Ch D 512 (516), Dymond v, Croft. 

7. (1900) 24 Bom 407 (410). 

’26) AIB 1926 Mad 101 (104). 

’24) AIB 1924 P C 126 (132) : 5 Lah 92 : 51 
Ind App 168 (PC). 

(’26) AIB 1925 Cal 846 (848): 62 Cal 894 (F B). 
(’26) AIB 1926 Mad 1032 (1034). 

(’82) AIB 1932 Oudh 90 (97) : 7 Luck 860. 

8. (’17) AIB 1917 Cal 2 (4) : 45 Cal 294. 

(’26) AIB 1926 Oudh 816 (817). 

(’21) AIB 1921 P C 59 (61) : 48 Cal 80 ; 16 
Nag L B 187 : 47 Ind App 218 (PC). (Deci- 
sion must be treated only as merely declara- 
tory of the law as it has existed.) 

(’81) AIB 1981 AU 490 (498): 54 All 25 (FB). 
(’81) AIB 1981 All 898 (400). 


^29) AIB 1929 All 593 (596) : 61 All 910. 
(Where the law has changed since a decision 
was given the principle of stare decisis does 
not apply.) 

(’27) AlU 1927 All 292 (295) : 49 All 464. 
(Cases merely illustrating the application of 
the language of a statute are not binding.) 
(’24) AIB 1924 All 851 (853) : 46 All 884. 
(A case distinguished is not treated as 
authority or otherwise.) 

(’87) 9 All 528 (655) (F B). 

(’12) 12 Ind Cas 737 (788) : 86 Bom 146. 

(’90) 14 Bom 331 (346). 

(’24) AIB 1924 Cal 257 (275) (F B). 

(’18) AIB 1918 Cal 521 (522). 

(’80) AIB 1930 Lah 879 (882). (Damages.) 
(’29) AIB 1929 Lah 609 (611): 10 Lah 657 (FB), 
(’29) AIB 1929 Lah 161 (162). 

(’26) AIB 1926 Lah 65 (69) : 7 Lah 179. 

(’26) AIB 1926 Mad 1038 (1039) : 49 Mad 
903 (F B). (Decisions under Acts not now 
in force serve rather as guides for interpreta- 
tion than as authorities.) 

(’26) AIB 1926 Mad 218 (221). 

(’10) 6 Ind Cas 4 (8) : 83 Mad 266. 

(’20) AIB 1920 Nag 150 (161): 16 Nag L B 181. 
(’16) AIB 1916 Nag 116 (117). 

(•16) AIB 1916 Low Bur 111 (123): 8 Low Bur 
Bui 306 (F B). 

9. (’26) AIB 1926 Cal 913 (914). 

(’81) AIB 1931 All 277 (280): 53 All 834 (FB). 
(’30) AIB 1980 All 82 (86). 

(’29) AIB 1929 AU 625 (630) : 52 All 11 (FB). 
(’82) AIB 1982 Bom 6.54 (671) : 56 Bom 619. 
(’27) AIB 1927 Oudh 1.88 (139, 140). 

(’32) AIB 1932 Mad 482 (483) : 65 Mad 656. 
(’81) AIB 1931 Mad 55 (57) : 54 Mad 495. 
(’31) AIB 1931 Oudh 177 (236). 

(’26) AIB 1926 Oudh 316 (317). 

(’27) AIB 1927 Cal 657 (658). 

(’16) AIB 1916 Oudh 30 (48). (Case law dis- 
cussed.) 

(’84) AIB 1934 Pat 292 (297) : 18 Pat 486. 
9a.(1901) 1901 A C 495 (606). 

[See also discussion in (l914) 1914 A C 25 
(40).] 
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The only use of the authorities or decided oases is the establishment of some 
principle of law which, the Judge can follow in deciding the case before him.^^ There 
can be no precedent on questions of fact and matters of disoretion.^^ Nor can the 
dicta of Judges, however eminent, be cited as establishing authoritatively propositions 
of law unless such dicta form the integral part of the train of reasoning directed to 
the real question deoided.^^ It should also be noted that in relying on decided cases in 
regard to the interpretation of the words of any statute, the. danger of the terms of the 
statute being unduly extended by such reliance, the diversion of attention from what 
has been enacted to what has been judicially said about the enactment is to be 
avoided.^*® 

Subject to the principles mentioned above, the following rules may be 
remembered : — 

(1) All Courts in India are bound by the decisions of the Privy Council.^® 
A considered decision of the Privy Council cannot be ignored as being obiter}^ 

In the case of different views among the High Courts on any point of law, the 
view of the Privy Council, even if obiter, is to be accepted.^^ 

(2) A single Judge of the High Court is bound by the decision of a Bench of 
two or more Judges^® and a Bench of two or more Judges is itself bound by the 


10. (’15) AIR 1915 All 360 (362) : 37 All 496. 
(1879) 13 Ch D 696 (712), In re Knatchbull v. 

Mallott. 

(*25) AIR 1925 All 658 (660). (Authorities 
only useful so far as they lay down the law 
but are not safe guides on questions of fact.) 
(’19) AIR 1919 Bom 40 (41). (Decision aris- 
ing from the application of a rule to a set 
of facts is no authority for its application to 
another set of facts.) 

(*29) AIR 1929 Cal 641 (642) ; 56 Gal 575. 
(’24) AIR 1924 Cal 508 (509) : 61 Cal 124. 
(’28) AIR 1928 Pat 804 (310) ; 7 Pat 520. 
(Similar facts both in the authority cited 
and case decided.) 

[See also (’16) AIR 1916 P 0 139 (142) 
(PC). (The plainer a proposition, the more 
diihcult it is to find a decision actually in 
point.)] 

11. (’26) AIR 1926 Rang 109 (110) : 4 Rang 18. 
(’28) AIR 1928 Pat 316 (317) : 7 Pat 276. 
(’28) AIR 1928 Oudh 430 (435). 

12. (*22) AIR 1922 Nag 1(7); 19 Nag LR 81 (PB). 
(’82) AIR 1932 Bom 122 (124) : 56 Bom 242 
(F H). 

(’25) AIR 1925 All 280 (282) : 47 All 268. 
(’13) 20 Ind Cas 280 (281) (Lah). 

(’29) AIR 1929 Pat 392 (396) : 8 Pat 471. (It 
will be an abuse of precedents to apply isola- 
ted dicta to cases entirely different on facts.) 
[See (’35) AIR 1935 All 247 (260): 67 All 
357 . (Though entitled to great weight obiter 
dicta of Pull Bench are not binding.)] 
[But see (’33) AIR 1933 Lah 159 (160). 
(Obiter dicta containing reasoning.)] 
12a.(’32) AIR 1932 P C 36 (40) (PC). 

13. (’25) AIR 1925 P 0 272 (279) ; 47 All 883 ; 
28 Oudh Gas 352 : 62 Ind App 398 (P G). 
(’31) AIR 1931 Rang 113 (116) : 9 Rang 217 
(P B). (High Court to follow Privy Council 
decision loyally.) 


(*15) AIR 1915 All 360 (364) : 37 All 496. 
(’28) AIR 1928 Bom 130 (133) : 52 Bom 385. 
’27) AIR 1927 Bom 167 (158) : 51 Bom 281. 
’32) AIR 1932 Gal 436 (438). 

’36) AIR 1936 Lah 183 (186). (Judge is 
bound to follow Privy Council ruling — Ho 
cannot follow ruling of his own High Court 
in preference to Privy Council ruling even 
though High Court ruling is given subse- 
quent to Privy Council ruling.) 

’27) AIR 1927 Mad 261 (263). 

’15) AIR 1915 Mad 833 (835) : 38 Mad 941. 
(Even if the decision is not given in an 
appeal from an Indian Tribunal!) 

(’29) AIR 1929 Nag 98 (105) : 25 Nag L R 
144 (P B). 

(’26) AIR 1926 Nag 49 (50). (Privy Council 
decision in laying down a principle only 
declares what is and has always been the law.) 

14. (’25) AIR 1925 Oudh 94 (95): 27 Oudh Cas 161. 
(’32) AIR 1932 Cal 170 (171). 

(’35) AIR 1935 Cal 419 (442) : 63 Cal 217 
(P B). (Privy Council Obiter Dictum is 
entitled to highest respect in precedents.) 
(’16) AIR 1916 Gal 693 (696). (Even general 
remarks are binding.) 

(’15) AIR 1915 Mad 208 (209) : 37 Mad 22. 
(Decision on mixed question of law and fact 
carries great weight.) 

(’29) AIR 1929 Nag 211 (212): 26NagLR 39. 
(’21) AIR 1921 Low Bur 37 (41): 11 Low Bur 
Rul 163 . (Considered dictum of Privy Council 
though obiter must be allowed great weight.) 
[Ss0 (’31) AIR 1931 All 162 (172): 53 All 289 
(P B). (Long course of decisions should not 
be departed from on the basis of an obiter 
dictum of the Privy Council.)] 

16. (’26) AIR 1926 Nag 164 (155). 

16. (’26) AIR 1925 Mad 441 (442). 

(’83) AIR 1933 Pat 38 (89) : 11 Fat 697. 
(Even if contrary to his view.) 
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decisions of the Full Bench of the same Oourt until they are overruled by the Privy 
Oouncil or by another Full Bench.^^ Similarly, a decision of a Bench of Judges is also 
binding on other Division Benches of the same Gourt.^^^ As to whether, when a Bench 
differs from the decision of a Full Bench, it has got the power to refer the Full 
Bench decision to a fuller Bench itself or to refer the matter to the Chief Justice 
who is to consider if a fuller Bench should consider the question, see the under, 
mentioned case.^^^ 

(3) Subordinate Gourts^^ are bound to follow the rulings of the High Court 
to which they are subordinate, and, in the absence of such rulings, they should follow 
the rulings, if any, of the other High Gourts.^^ If there are two decisions of a High 


(’86) AIB 1936 All 655 (556). (Single Judge 
can entertain doubt but must follow Full 
Bench ruling.) 

(’82) AIB 1982 All 188 (189) : 54 All 416. 

(’29) AIB 1929 Gal 572 (574). (Single Judge 
if he cannot follow the decision of a Bench 
should send it before a Bench and not decide 
it himself.) 

(’82) AIB 1982 Mad 698 (694). 

(’91) 14 Mad 186 (191). 

(’84) AIB 1984 Sind 95 (95). 

[See (’38) AIB 1933 Pat 81(83) : 12 Pat 188. 
(Obiter dictum of Division Bench must he 
treated with respect.)] 

[See however (’83) 9 Cal 604 (607). (Deci- 
sion of Appellate Bench though not bind- 
ing yet should receive respectful considera- 
tion by a single Judge on original side.)] 
(’29) AIB 1929 All 896(896). (Obvious error 
in a Bench decision.)] 

[But see (’24) AIB 1924 Gal 733 (738) : 51 
Gal 588. (Judge on original side not bound 
by Division Bench on api>cllate side.)] 

17. (*07) 84 Cal 735 (741). 

(’32) AIB 1932 All 293 (303): 64 All 646 (FB). 
(’27) AIB 1927 All 244 (244). 

(’67) 7 Suth W B 277 (278). 

(’21) AIR 1921 Oudh 217 (219) : 24 Oudh Gas 
861. (Considered dictum of Full Bench 
should not bo ignored as being obiter.) 

[See (’18) AIB 1918 Cal 952 (957) ; 45 Cal 
259.] 

[See however (’32) AIB 1932 All 149 (150): 
64 All 89. (Decisions of Board of Revenue 
not binding on High Court.)] 

17a.(’84) AIB 1934 Pat 173 (174) : 13 Pat 803. 
(’84) AIB 1934 Mad 892 (394) : 57 Mad 808. 
(’84) AIR 1934 Pat 85 (86). 

(’35) AIB 1935 Rang 370(37 5) :13Rang 670(FB). 
[See however (’28) AIR 1928 Bom 130 
(138) : 52 Bom 385. (Practice of Bombay 
High Court is that no Bench has power to 
bind all other Benches as to the practice to 
be adopted in cases coming before them.)] 
17b.(’82) AIR 1932 Mad 612 (614 & 647): 55 Mad 
888 (P B). 

18. See S. 3 for definition of Subordinate Courts. 

19. (*16) AIR 1916 P C 16 (17) : 37 All 359 : 42 
Ind App 156 (P C). 

(’31) AIB 1931 Bang 89 (89) : 8 Bang 460. 
(Subordinate Judicial Officers in Bangoon 


should follow Burma rulings in preference to 
Indian rulings.) 

(*80) AIB 1980 All 673 (675). 

(*29) AIB 1929 All 184 (188). 

(’26) AIB 1926 All 346 (849, 850): 48 All 432. 
(’23) AIB 1928 All 892 (898): 45 All 425 (FB). 
(’28) AIB 1928 All 231 (231). 

(*36) AIB 1936 Bom 59 (59) : 60 Bom 811 
(F B). (Dower Court is teund to follow 
High Court’s ruling until it is overruled.) 
(’92) 17 Bom 555 (558). 

(’90) 16 Bom 419 (422). 

(*98) 25 Cal 488 (491). 

(*84) 10 Gal 82 (84). 

(’78) 3 Cal 696 (701). 

(’86) AIB 1986 Lah 612 (615), (Courts in 
Punjab should as far as possible follow case- 
law in Punjab when it is uniform and based 
on sound legal principles.) 

(’30) AIB 1930 Ijah 1051 (1052). 

(’ll) 12 Ind Gas 442 (443) : 1911 Pun Be No. 
8 (Bev). (Revenue Courts must follow rul- 
ings of Financial Commissioners— But it is 
open to High Court to distinguish it or over- 
rule it.) 

(’31) AIR 1931 Mad 71 (72). (Subordinate 
Court not entitled to compare the soundness 
of the views of the High Court to which it 
is subordinate with the views of other High 
Courts.) 

(’30) AIR 1930 Mad 869 (870). 

(’25) AIB 1925 Mad 261 (262) : 48 Mad 693. 
(’20) AIR 1920 Mad 652 (652). 

(’16) AIR 1916 Mad 747 (749). (Opinion of 
the majority of the Full Bench and not of 
the dissenting Judge is to be followed.) 

(’29) AIR 1929 Nag 156 (158): 25 Nag DR 85. 
(’18) AIR 1918 Nag 237 (238). (Subordinate 
Judges can assist themselves on question of 
law by study of the rulings of all the High 
Courts.) 

(’19) AIR 1919 Pat 293 (296) : 4 Pat D Jour 565. 
(’32) AIR 1932 Pat 346 (847) : 11 Pat 616. 
(Subordinate Courts should follow a single 
judge’s decision of their own Court in pre- 
ference to Bench decision of another High 
Court.) 

(*34) AIR 1984 Pat 173 (174) : 13 Pat 303. 
(’16) AIR 1916 Dow Bur 94 (95). 

[See also (’16) AIR 1916 Mad 421 (422). 
Subordinate Court bound by finding of 
higher Court in another case.) 

(’16) AIB 1916 Mad 618 (618).] 
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PNamble Court, one of a single Judge and another of a Bench of two Judges, then, unless the 
Motes 16-16 subordinate Court finds some grounds for distinguishing one from the other, it is bound 
to follow the decision of the Bench.^^ 

(4) Where there are conflicting rulings both binding on the Court and they 
cannot be reconciled, the authority which is at once the more recent and more 
consistent with general principles and equity should prevail.^^ 

(5) In a matter which is open to divergence of view among various High 
Courts, the Court should follow its own cur&us curia unless it is of opinion that the 
former decisions of the Court are clearly wrong.*^ 

(6) Section 3, Law Beports Act, enacts that no Court is bound to treat as 
authority any unauthorised report quoted before it.®^* But the Judges, in exorcising 
their discretion under this Section, would generally have regard to the practice 
prevailing in their Courts with regard to the particular report quoted before them.*^^ 

(7) Where the authorities have laid down a rule, it is not always necessary 
to discover the original basis of it.^® 

18. English and American deoisionSt — English and American decisions are 
not precedents and are not binding as authority upon Courts in India not administering 
English Law,^ and where the law in India has been codified it is not open to the 


19a.(*31) AIR 1931 Mad 71 (72). 

20. (1880) 6 App Gas 787 (798), Campbell V. Camp- 
bell. (Referred to in 9 Ind Cas 173.) 

(’ll) 9 Ind Caa 173 (176) (Mad)(F B). (But 
as far as possible the authority of all former 
decisions ought to be supported and later 
decisions must, whenever possible, be treated 
as interpreting and limiting the application 
of the earlier cases.) 

21. (’26) AIR 1920 Mad 530 (531) : 49 Mad 302. 
(’33) AIR 1933 All 634 (638) : 55 All 743. 

(’29) AIR 1929 Lah 174 (176). (Direct deci- 
sion of Chief Court should be preferred to 
that of the High Court if it is not direct.) 

(’27) AIR 1927 Oudh 1 (2). (Old Oudh Judi- 
cial Commissioner’s Court decisions are not 
binding on the Chief Court.) 

(’26) AIR 1926 Oudh 544 (544). (Do.) 

(’20) AIR 1926 Oudh 307 (367), (Do.) 

(’28) AIR 1928 Pat 641 (649): 7 Pat 613. (It 
is the practice of the Patna High Court not 
to depart from the cursm curite established 
by the Calcutta High Court.) 

(’28) AIR 1928 Pat 410 (419): 7 Pat 690. (Do.) 
(’20) AIR 1920 Pat 419 (420) : 5 Pat L Jour 
23. (Do.) 

(’18) AIR 1918 Pat 457 (457) : 3 Pat L Jour 
285. (Do.) 

(’18) AIR 1918 Pat 377 (377) ; 3 Pat L Jour 
377. (Do.) 

(’18) AIR 1918 Pat 91 (92) ; 4 Pat L Jour 
38. (Do.) 

(’17) AIR 1917 Pat 675 (576). (Do.) 

(’27) AIR 1927 Rang 4 (14) : 4 Bang 313 
(F B). (Rangoon High Court not bound to 
follow the decisions of the Lower Burma 
Chief Court — But Subordinate Courts are 
bound by authorized reports of Chief Court.) 
(’28) AIR 1928 Sind 166 (167). (Bombay deci- 
sions are considered by the Sind Courts as of 
more authority than those of other High 


Courts.) 

(’27) AIR 1927 Sind 225 (226) : 22 Sind L R 
82. (Sind Sadar Court judgments are not 
binding on Judicial Commissioner’s Court 
but are entitled to great respect.) 

(’24) AIR 1924 Sind 75 (83) : 17 Sind L B 
133. (Do.) 

21a.(’34) AIR 1934 Rang 39 (40). 

(’32) AIR 1932 Nag 137 (138): 28 Nag LR 116. 
(’31) AIR 1931 Rang 279 (280) : 9 Rang 561. 
(Two decisions of the High Court — One in 
oflicial report, the other in unauthorized 
report — Subordinate Court can follow offi- 
cially reported case.) 

21b.(’81) AIR 1931 Mad 71 (72). 

(’30) AIR 1930 Bom 320 (326). 

See also the following cases : 

(’32) AIR 1932 Cal 550 (551). (Bench deci- 
sion in unauthorized report preferred to 
single Judge’s decision in authorized report.) 
(’31) AIR 1931 Mad 782 (784): 55 Mad 251. 
(’32) AIR1932Nagl37(138):12 Nag LR 116. 
(’30) AIR 1930 Nag 270(270):26NagLR178. 
(’80) AIR 1930 Oudh 67 (58) : 4 Luck 721. 
(’83) AIR 1983 Rang 75(76). (Courts should 
fall back on unofficially reported cases only 
when they can find no officially reported 
case on the point.) 

(’29) AIR 1929 Rang 278 (278): 7 Rang 361. 

22. (’28) AIR 1928 All 596(598); 51 All 136 (FB). 

Note 16 

1. See (’18) AIR 1918 P C 11 (20) : 45 Cal 878 : 
45 Ind App 73 (P C). 

(’83) 7 Bom 341 (359) (F B). (English deci- 
sions are not precedents but afford useful 
analogies.) 

(’82) AIR 1982 P 0 207 (211) : 7 Luck 442 : 
59 Ind App 876 (P C). 

(’24) AIR 1924 P C 40 (41) : 61 Oal 804 : 51 
Ind App 28 (PC). (Reference to English cases 
unnecessary on points under Indian Law.) 
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Ooorts in India to ignore the enaoted law and follow the English law, simply because 
in certain eases the enforcement of each statute law might create hardship.^* 

They may, however, be referred to with advantage as affording analogies in 
the following oases : — 

(1) Where an Indian statute has been passed in tbe same terms and on the 
same lines as those of an English statute and the latter has been authoritatively 
construed by English decisions.* 


(’88) AIB 1088 All 866 (868) : 65 All 496. (Com- 
. panics Act, 1918 — English decisions ate not 
binding.) 

(’97) AIB 1927 All 246 (251) : 49 All 868. 
(Indian Statute— Befeience to English cases 
likely to lead to misunderstanding.) 

(’28) AIB 1923 Bom 821 (860) : 47 Bom 843 
(E B). (English judgments are in no better 
position than the opinion ofeminent jurists.) 
(’16) AIB 1916 Bom 22 (28) : 89 Bom 472. 
(Express words of Indian statute cannot be 
overridden by English rules.) 

’24) AIB 1924 Cal 864 (867) ; 61 Cal 746. 

’24) AIB 1024 Cal 405(408) : 61 Cal 62. (Ques- 
tions of practice in India are to bo deter- 
mined according to principles laid down in 
the Courts iu India.) 

(’09) 1 Ind Cas 829 (881) : 36 Cal 354. (Eng- 
lish authorities not u^ul in dealing with 
codified law in India.) 

(1900) 28 Cal 171 (175). 

(’24) AIB 1924 Lah 513 (522, 524) : 5 Lab 
147 (F B). (Law of the land to be obeyed in 
preference to laws of other countries.) 

(’27) AIB 1927 Mad 988 (990) : 50 Mad 961. 
(American decisions.) 

(’26) AIB 1926 Mad 357 (358). (Indian 
statute clear — Beference to English cases is 
of no use.) 

(’20) AIB 1920 Mad 427(482): 42 Mad 821 (FB). 
(Following American docisions deprecated.) 
(’18) AIB 1918 Mad 700 (701). (English law 
to bo followed only if in conformity with 
justice, equity and good conscience.) 

(’13) 19 Ind Oas 12 (16) ; 86 Mad 644 (P B). 
(English cases arc no precedents but may bo 
referred to as explanatory of Indian statutes 
which are usually based on those docisions.) 
(’97) 20 Mad 97 (103). (English case can be 
referred to if law is same.) 

(’29) AIB 1929 Bang 71 (72) : 6 Bang 771. 
(English cases not necessarily good guide iu 
mortgage suits.) 

(’27) AIB 1927 Bang 183 (186) ; 5 Bang 212. 
(AIB 1918 P C 11, Beferred to.) 

(’27) AIB 1927 Sind 130 (131) : 28 Sind L B 
187 (F B). (Especially in partnership suits 
English cases are not good guide.) 

[See (’95) 18 Mad 88 (91). (English law 
referred to.)] 

la.(’81) AIB 1981 All 188(186)153 All 114 (FB). 
(’82) AIB 1932 All 18 (22) : 68 All 642. 

(’82) AIB 1982 P C 207 (211) : 7 Luck 442 : 
69 Ind App 876 (P C). 

(’81) AIB 1981 P C 79 (82) : 68 Cal 1286 : 58 
Ind App 91 (PC). 

(’87) AIB 1987 All 602 (608). 


’38) AIB 1988 All 70 (71) ; 64 All 1041.’ 

’82) AIB 1982 Bom 291 (294) : 66 Bom 824. 
(At the most English ease may assist byway 
of analogy.) 

(’82) AIB 1932 Cal 68 (68) : 68 Cal 1298. 

(’31) AIB 1931 Cal 463 (466). 

(’34) AIB 1984 Lah 840 (841) : 16 Lah 51. 
(Indian Courts are not bound by Common 
Law prevailing in England and should in- 
terpret the word used in a statute in its 
current meaning.) 

(’31) AIB 1931 Lah 746 (748) : 18 Lah 283. 
(’30) AIB 1930 Lah 864 (369) : 11 Lah 876. 
(’29) AIB 1929 Lah 844 (854): 10 Lah 288(FB). 
(’35) AIB 1935 Mad 528 (582) : 58 Mad 642 
(FB). (When terms of Ssection are clear, 
English law should not be applied.) 

’32) AIB 1932 Mad 616 (618) : 55 Mad 758. 
’38) AIB 1988 Nag 540 (643) : I L B 1988 
Nag 174. 

(’32) AIB 1932 Ondh 145 (147) : 6 Luck 435. 
(In India the Courts have to construe not the- 
English law but Indian Codes.) 

(’32) AIB 1982 Oudh 1 (4) : 7 Luck 270. 
(English authorities not beljiful to decide 
questions regarding acknowledgment in 
Limitation Act.) 

(’32) AIB 1932 Bang 185 (187): 10 Bang 403. 
(’81) AIB 1931 Bang 285 (243):9 Bang 404(811) . 
[See (’3.S) AIB 1933 P C 145 (147) : 60 C-al 
1029 : 60 Ind App 196 (PC). (Application 
of decisions on Imperial Income-tax Code 
is misleading.)] 

[Sec also (’31) AIR 1981 P C 165 (170): 64 
Mad 691 : 58 Ind App 239 (PC).] 

2. (’86) 7 All 44 (60, 61). 

(’75) 2 Ind App 169 (181) (PC). 

(’33) AIR 1933 All 789 (798): 55 All 912 (FB). 
i’34) AIB 1934 Bom 28 (30) : 58 Bom 128. 
(’18) AIB 1918 Cal 467 (470) : 45 Cal 188. 

(’31) AIR 1981 Lah 766 (767). 

(’15) AIR 1916 Lah 405 (406) : 1915 Pun Bo 
No. 64. (Companies Act.) 

(’31) AIR 1931 Mad 729 (788). 

(’80) AIR 1980 Mad 609 (615) : 58 Mad 449. 
(’21) AIB 1921 Mad 524 (527) : 44 Mad 718. 
(’17) AIB 1917 Mad 625 (582) : 89 Mad 260. 
(’18) 18 Ind Cas 997 (1001) (Mad). 

(’33) AIR 1938 Pat 461 (463) : 13 Pat 78. 

(’38) AIB 1933 Pat 196 (199) : 12 Pat 216. 
(’80) AIR 1930 Bang 47 (48) : 7 Rang 614. . 
(’82) AIR 1982 Sind 50 (51): 25 Sind L B 621. 
(’Si) AIB 1981 Sind 70 (71): 26 Sind L BS81. 
(’81) AIB 1981 Sind 44 (46): 25SindL R310. 
[Sm alto (’82) AIR 1932 Bom 344 (860): 67 
Bom 628. 

(’21) AIB 1921 Lah 184 (186) : 2 Lah 289. 
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(3) Where an English or Amerioan decision is bas^ t^pon general legdt 
principle recognised by the laws of all omiised countries,’ But it must be applied 
with reference to Indian conditions,^ and where the law of this country is different 
from that of England or America, English or American decisions should be quoted 
with the very greatest care.** 

(3) Where the point is a novel one and there is no precedent in India 
dealing with it.’ 

(4) Where the Indian Act makes express reference to the Court in England 
and to the principles and rules on which such Court acts.’* 

See also the undermentioned case.’ 


17. “Laws relating to the procedure of the Courts of CiYil Judioature.”— 

These words mean all the laws in operation at the time of the passing of the Code.^ 

The words ''Courts of Civil Judicature*’ mean all Courts which try suits and 
proceedings of a civil nature.’ Where an Act allows suits or applications to be filed in 
a Civil Court relating to matters arising under it, the procedure to be followed in 
such suit or application will be governed by the provisions of the Code.’ 

18. RoYenue Courts. — A Revenue Court means a Court having jurisdiction 
under any special or local law to entertain suits or proceedings for the rent, revenue 
or the profits of the land used for agricultural purposes. It does not include a Court 
having jurisdiction under this Code to try such suits.^ 


(1879) 6 App Gas 842(344,846), Trimble v. 
Hill. (Beferred to in 23 Bom 191.)] 

8. (*22) AIR 1922 Pat 104 (106) : 1 Pat 871. 
(Principles of justice, equity and good con- 
science for instance should be identical with 
corresponding relevant rules of the common 
law of England.) 

(’74) 22 Suth W R 279(281):! Ind App 364(PC). 
(’88) 7 ^m 341 (369) (FB). 

(’20) AIR 1920 Nag 144 (145). (e. g. Rules 
of justice, equity and good conscience.) 

(’20) AIR 1920 Pat 706 (707). (Except as 
rules of justice, equity and good conscience 
rules of Common Law in England do not 
apply to moffusil towns in India.) 

(1848) Tay Rep 283 (283), Malcolm v. Smith. 
[See (’86) AIR 1986 Rang 141 (142). (Deci- 
sion of Court of law as opposed to Court of 
equity and which is inequitable should not 
bo followed in India.) 

(’89) 16 Cal 677 (682): 16 Ind App 44 (PC).] 
[See also (’85) AIR 1985 Cal S3 (34): 61 Cal 
986. (Principles of equity as applied in 
Courts of England should be applied in 
absence of law in India laying down diffe- 
rent procedure.) 

(1680) 5 C P D 295 (303), Scaramanga v. 
Stamp.] 

4. (’28) AIR 1928 Mad 23 (23). 

(’82) AIR 1932 Mad 445 (452) : 55 Mad 727. 
. (’24) AIR 1924 Gal 240 (242) : 50 Cal 667. 
(’80) AIR 1980 Lah 920 (926): 11 Lah 564. 
[See also (’82) AIR1982 Rang 27 (84, 49): 
10 Rang 1.] 

4a. (*88) AIR 1988 Mad 298 (296): 56 Mad 546. 
(’12) 16 IndCas 601 (606) (Mad). (Great care 
to be taken in applying to India English 


rules with regard to equitable rights.) 

5. (’85) AIR 1935 Cal 88 (34) : 61 Cal 986. 
(Principles of equity as applied in Courts of 
England should be appli^ in absence of 
law laying down different procedure.) 

6a. (’31) AIR 1931 P C 234(239) : 54 Mad 774 : 
68 Ind App 350 (PC). 

(’94) 19 Bom 298 (296). (English rules ap- 
pli^ where no provision for payment of 
wife’s costs is found in the Divorce Act or in 
the Code.) 

(’82) 6 Bom 416 (419). (Absence of provisions 
in Divorce Act and the Code-^English rules 



when no provision for payment of wife’s 
costs is found in the Divorce Act or in the 
Code.) 

(’79) 4 Cal 260 (269, 281). (Do.) 

6. (’36) AIR 1986 Lah 887 (388) : 16 Lah 651. 
(It may be permissible to refer to the prin- 
ciples of English law, if there is any ambi- 
guity in the language used by the statute, 
and to adopt the interpretation which is in 
conformity with those principles.) 

Note 17 

1. (’78) 2 All 74 (^). (’’Laws relating to Civil 
Procedure” includes General Clauses Act I of 
1868.) 

2. Bee Section 9 infra, 

8. (’87) AIR 1937 Mad 653 (658) : I L R 1938 
Mad 216. 

Note 18 

1. See Section 5 infra. 
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This does not mean that the Eeveime Courts are therefore not Courts of Civil 
Judicature. The matters tried by them relate to civil rights and the Courts trying 
them are thus Civil Courts? The Code is, therefore, applicable to the procedure of 
those Courts except where its operation is negatived by the special or. local law 
governing such suits.^ 

Even where the trial of the suit is specially provided for by the special or local 
law, the procedure prescribed by the Code will apply where an appeal is taken to a 
Civil Court from the decree of the Bevenue Court, or such decree is transferred for 
execution to the Civil Court.* 


19« Mamlatdar'fl Gouris. — These are also Civil Courts but established under 
a special law with a special form of procedure prescribed for suits contemplated 
therein.^ As in the case of Bevenue Courts, the Code will not apply where such 
special provision has been made.^ In fact the Code generally has been held to be 
inconsistent with the nature of the special Act and therefore not applicable.^ The 
High Court, however, has exorcised revisional jurisdiction over the Mamlatdar's Courts 
under Section 115.* 


PRELIMINARY. 


Short tiue, commence. 1 ^ [S. 1,] (1) TMs Act may be cited as The 
ment and extent. Qqjjj, qj, PeOOBDTJEE, 1908. 

(2) It shall come into force on the first day of January, 1909. 

(3) This section and sections 155 to 158 extend to the whole 
of British India: the rest of the Code extends to the whole of 
British India, except the Scheduled Districts. 


2. (’83) 9 Cal 295 (801,303):9IndAppm(l’C). 
(’09) 1 Ind Cas 933 (934) : 36 Cal 252. 

(’03) 26 Mad 518 (520). 

(’35) AIB 1935 Nag 125 (125): 31 Nag L B 246. 
[N £: — The obsorvation in (’24) AIB 1924 
Fat 104 (106) ; 3 Pat 67, that a Bevenue 
Court is not a Civil Court is, it is submitted, 
not correct.] 

3. (’97) 19 All 510 (511). 

(’83) 5 All 406 (413, 418) (FB). 

(1900) 22 All 182 (189) (S. 285 of 1882 Code 
applicable as between Bevenue Courts and 
not between a Bevenue Court andCivil Court.) 
(’92) 14 All 347 (347). 

(’91) 1891 All W N 47 (48). 

(’84) 6 All 170 (171). (N WP Bent Act 1881- 
Civil F, C. relating to awards not applicable.) 
(’13) 20 Ind Cas 420 (421) : 40 Cal 618. 
(Bevenue Courts are subject to revisional 
jurisdiction of High Court.) 

(’ll) 11 Ind Cas 207 (210) : 38 Cal 832. 
(Cases discussed.) 

(’08) 36 Cal 799 (802, 806). 

(1900) 27 Cal 608 (611, 614) (FB). 

(’98) 2 Cal W N 127 (127). (S. 810-A of the 
old Code is excluded by Act X of 1869.) 

(’94) 21 Cal 614 (618). (Code excluded by 
ptovblons of Act X of 1869.) 


(’93) 21 Cal 428 (430). (Apparently the applica. 
tionof theCode was held impliedly excluded). 
(’85) 12 Cal 50 (51). 

(’83) 9 Cal 295 (303) : 9 Ind App 174 (PC). 
(1900) 10 Mad L Jour 398 (399). (Case under 
Act VIII of 1865.) 

(’97) 21 Mad 236 (237). (S. 43 of 1882 Code 
not applicable.) 

(’18) AIB 1918 Oudh 217 (220) ; 21 Oudh Cas 
220. 

[See also S. 135 of the Oudh Bent Act 
XXn of 1886.] 

4. (’01) 28 Cal 632 (637), 

Note 19 

1. (’93) 17 Bom 645 (647). 

2. See Section 4, infra. 

3. (’88) 13 Bom 652 (553, 554), 

(’12) 16 Ind Cas 675 (676) : 6 Sind L B 67. 
(’92) 17 Bom 646 (647). 

4. (’96) 21 Bom 776 (776). 

(’99) 23 Bom 761 (764 , 767, 768). (Applica- 
tion under S. 622 of the old Code.) 

(1900) 25 Bom 395 (406, 408) (FB). (S. 622 
of the old Code applied.) 

(’94) 18 Bom 449 (462). (Momlatdar’s Courts 
are subject to the revisional jurisdiction of 
the High Court.) 


Preamble 
Notes 18.19 


Section 1 


80P0. 3. 



84 


PBBLIMINABY 


SiQUoiil 

Hotel 


Synopsis 

1. **BriUth India.’* 

2. ’’Scheduled DittricU,” 

!• '‘British India.” — The term “British India” is not defined in the Code and 
therefore the definition thereof in the General Glauses Act X of 1897 mil apply 
Under Section 3 clause 7 of that Act, “British India” has been defined as follows : 
“'British India’ shall mean, as respects the period before the commencement of 
Fart III of the Government of India Act, 1935, all territories and places within His 
Majesty’s dominions which were for the time being governed by His Majesty through 
the Governor-General of India or through any Governor or ofScer subordinate to the 
Governor-General of India, and as respects any period after that date means all 
territories for the time being comprised within the Governor’s Provinces and the 
Chief Commissioners' Provinces, except that a reference to British India in an Indian 
law passed or made before the commencement of Part III of the Government of India 
Act, 1935, shall not include a reference to Berar.” 

Aden^ and British Burma^ were governed by His Majesty through Governors 
or other officers subordinate to the Governor.General of India and were thus within 
"British India.” As regards Aden, it has now been provided by the Government of 
India Act, 1935 (25 & 26, Geo.V., ch. 42), Section 94, (which came into force on 1st 
April 1937^*^) that Aden ceases to bo a part of India. By virtue of Section 46 sub- 
section 2 of the said Act, Burma has ceased to be part of British India from 1st April 
1937.*'* But, by virtue of Section 466 of the Government of India Act of 1935, 
the law previously in force in Burma will continue to be in force there until altered 
or repealed or amended by the Legislature or other competent authority. 

“Scheduled Districts”^ were within British India. 

The following classes of territories do not fall within the scope of the definition 
of “British India”: 

(1) Native States in India.* 

(2) Lands ceded by the Native Princes to the British Government for limited 
purposes,* e. g. civil stations and cantonment areas, ^ and land over which jurisdiction 
has been ceded for the purposes of Bailway Administration.* Thus, the cantonments 
of Wadhwan,® Secunderabad^* and the Bajkot Civil Station” are not included in 


Section 1 — Note 1 

1. Bee S. 8 of the General Clauses Act, X of 1897. 

2. See also Aden Laws Regulation of 1891, 8. 2. 

8. (*86) 18 Gal 221 (223). 

Sa.Govemznent of India (Adaptation of Acts of 
Parliament) Order, 1937. 

Sb.Government of India (Adaptation of Acts of 
Parliament) Order, 1937. 

4. See Note 2, infra, 

5. (’88) 1888 Pun Re No. 191, page 499. (Re- 

versed by P. C. in 22 Gal 222 on another 
point.) 

(’02) 29 Gal 400 (401, 402); (The Tributory 
Mahals of Orissa such asMayoorbhunjdonot 
form part of British India.) 

(’06) 33 Gal 219 (253) : 83 Ind App 1 (P C). 
(Kathiawar States are not include in Bri- 
tish India, but even a non-British subject 
suing in the Political Agent’s Court which is a 
British Indian Court can appeal to the King.) 


6. (’12) 17 Ind Gas 634 (685, 636) : 37 Bom 
152. (Land ceded for civil stations in Native 
States are not ceded in full sovereignty.) 

(’10) 6 Ind Gas 429 (429) : 6 Nag L R 49. 
(Berar is held under a sort of mortgage as 
security for the fulfilment of certain engage- 
ments under the treaty of 2l8t May 1868, 
with the Nizam.’ The Code extended to 
it by Notification No. 949 — I. B. of 26th 
March 1909.) 

(’26) AIR 1925 Mad 1100 (1101). (Agency 
Tracts of Vizag.) 

7. (’12)17 Ind Gas 634 (685,686) : 87 Bom 162. 

8. (’97) 26 Gal 20 (81):24 Ind App 137: 1897 Pun 
Re No. 6 (P C). 

9. (’13) 37 Bom 162 (166). (Dissenting from 9 
Bom 244.) 

10. (’94) 21 Cal 177 (179). 

11. (*86) 10 Bom 186 (188). 
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"British India." Where fvXl sovemgnty has been ceded, or a new territory acquired, 
the territory of coarse will thereby form part of "British India."** 

Singapore is.not within "British India."** 

S, “Sohedaled IMstviots.*' — For reasons of State several parts of British 
India were never brought within or were, from time to time, removed from the 
operation of the general Acts and Begulations and the jurisdiction of the ordinary 
Courts of Judicature.* These parts were known as the Scheduled Districts as all such 
parts were given in a schedule to the Scheduled Districts Act, XIV of 1874. 

By Sections 5 and SA of that Act, however, the Local Government, w;|th the 
sanction of the Governor-General in Council, had power to extend to any such District, 
any enactment in force in British India with such modifications and limitations as 
it thinks fit. The Civil Procedure Code, 1882, was under that Section extended to 
various Scheduled Districts by notification. The Code of 1908 was extended to several 
parts of the Scheduled Districts* under notifications after the passing of the Code. 


12. (’95) 19 Bom 680 (686). (Bat tho law of con- 
quered countries continues until the Crown 
or Legislature changes it.) 

Id. See Straits Settlements Act, 1866, S. 1. 

Note 2 

1. (*95) 17 All 488 (484). (Cenoral Acts do not 
apply unless the Legislature has expressly 
made them applicable to such districts.) 

(^9) AIR 1919 P 0 150 (152) : 42 Mad 813 : 
46 Ind App 151 (P C). (Property in Sche- 
duled Districts — Order by British Indian 
Court for sale under mortgage decree is 
without jurisdiction.) 

(*14) AIR 1914 P C 140 (144) : 42 Cal 116 ; 
41 Ind App 197 (P C). (Code is made appli- 
cable to Sonthal Parganas with modification.) 
(’69) 1 N W P H C R 280 (284). 

(’07) 84 Cal 576 (581). (Family domains of 
Maharaja of Benares—G. P. Code applies.) 
(1900) 4 Cal W N 287 (288). (Code has been 
made applicable to Jalpaiguri which includes 
Bhutan Duars.) 

(’91) 18 Cal 133 (138). (Do.) 

(’88) 15 Cal 365 (370). (Decrees obtained in 
Scheduled District not executable in British 
India unless Civil Procedure Code has been 
extended to it under S. 5 of the Scheduled 
Districts Act.) 

(’84) 10 Cal 761 (764). (Do.) 

(’79) 4 Cal 222 (228). (Do.) 

2. The following is the list of the Scheduled 
Districts to which the Code or a provision 
thereof has been extended by notifications: — 

The Act has been extended by notification 
under Ss. 5 and 5A of the Scheduled Dis- 
tricts Act, 1874 (XIV of 1874), to the follow- 
ing Scheduled Districts:— 

(1) The districts of Jalpaiguri, Cachar 
(excluding tho North Cachar Hill), Sylhet, 
Ooalpara (including the Eastern Duars), Ka- 
mrup, Darrang, Nowgong (excluding the 
Mikir Hill Tracts), Sibsagar (excluding the 
Mikir Hill Tracts) andLakhimpur (excluding 
the Dibrugar Frontier Tracts). OaBette of 


Indian 1909, Pt. I, p. 5, Qaxette of India, 
1914, Pt. I, p. 1690. 

(2) Upper Burma (except the Shan States). 
Qasette of India, 1909, Pt. I, p. 5. 

(3) The Province of Sindh. Bombay Oov- 

ernment Gagette Extraordinary, 1909, Pt. I, 
Qagette of India, 1909, Pt. I, p. 32. . 

(4) Tho district of Darjeeling and the districts 
of Ilazaribagh, Ranchi, Palamau and Man* 
bhum in Chota Nagpur. Calcutta Gazette, 
1909, Pt. I. p. 25, Gazette of India, 1909, 
Pt. I. p. 33. 

(5) The province of Kumaun and Garwal 
and the Tarai Parganas with modifications. 
United Provinces Gazette, 1909, Pt. I, p. 3. 
Gazette of India, 1909, Pt. I, p. 31. 

(6) TheParganaof Janswar Bawar in Debra 
Dun and the scheduled portion of the Mirza- 
pur district. United Provinces Gazette, 1909, 
Pt.I, p. 4. Gazette of India 1909, Pt.l, p.32. 

(7) Coorg. Gazette of India, 1909, Pt. I, 
p. 32. 

(8) Scheduled districts in the Punjab. Gazette 
of India, 1909, Pt. I, p. 83. 

(9) The districts of Peshawar, Hazara, Kohat, 
Bannu, Dera Ismail Khan composing the 
North-West Frontier Province. Gazette of 
India, 1909, Pt. II, p. 80. 

(10) Sections 86 to 43 to all the scheduled 
districts in Madras. Gazette of India, 1909, 
Pt. I, p. 152. 

(11) To tho scheduled districts of the Cen* 
tral Provinces, except so much, as is already 
in force, and so much, as authorizes the at- 
tachment and sale of immovable property in 
execution of a decree, not being a decree 
directing tho sale of such property. Gazette 
of India, 1909, Pt. I. p. 239. 

(12) To Ajmer-Merwara, except Sections 1 
and 165 to 158. Gazette of India, 1909, 
Pt.II, p. 480. 


iSMtlon 1 
Notes 1-8 
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Seotion 1 
^ Note 2 

Section 2 
Section 2 (1) 


The Scheduled Districta Act of 1874 haa now ceased to be of efifeot.’ But, 
by virtue of Section. 92 of the Government of India Act, no Act of the Federal 
Legislature or Provincial Legislature shall apply to an- excluded area or a partially 
excluded area, unless the Governor by public notification so directs. 


2. [S. 2.] In this Act, unless there is anything 
Definitiont. repugnant in the subject or context, — 

(1) “Code” includes rules : 

Distinction between the body of the Code and the “ rales." — The chief 
feature of the present Code is the distinction drawn between what is termed "body 
of the Code" and "the rules.” The body of the Code creates jurisdiction} and is 
unalterable except by the Legislature, but the rules which indicate the mode in which 
such jurisdiction is to be exercised* can be altered or amended by the High Courts 
under certain circumstances,’ such alterations or amendments having force or effect 
within the local limits of the jurisdiction of the High Courts which made them. This 
division was introduced "to enable variations to to introduced in procedure to meet 
the requirements of different localities as well as to enable defects to be remedied as 
they are discovered without resort to the tardy process of legislation.”* 

The body of the Code has, expressed as it is in the most general terms, to be 
read in conjunction with the more particular provisions of the Buies,’ but in case of 
between them the body of the Code must prevail.* Similarly, the forms in 
the Schedule cannot control the clear words of the Code.*^ 


(13) To Pargana Dhalbhum, the Munici- 
pality of Chaibassa in tho Kolhan and the 
Porahat estate in the district of Singh bhum. 
Calcutta Gazette, 1909, Pt. 1, p. 458. Gazette 
of India. 1909, Pt- 1, p. 443. 

Under Section 3 (3) (a) of the Sonthal 
Parganas Settlement Regulation (III of 1872), 
Sections 88 to 42 and 15G and Rules 4 to 9 * 
in 0. XXI in the first schedule have been 
declared to be in force in the Sonthal Par- 
ganas and the rest of the Code for the trial 
of suits referred to in Section 10 of the 
Sonthal Parganas Justice Regulation, 1893 
(V of 1893). Calcutta Gazette, 1909, Pt. 1, 
p. 45, and tho whole Code in the Angul 
District under Section 3 of the Angul Laws 
Regulation, 1913 (III of 1913), B. and 0. Code. 
This Act has been declared to bo in force in 
British Baluchistan under Section 3 of tho 
Baluchistan Laws Regulation, 1913 (II of 
1913), Baluchistan Code. Sections 38, 89, 41, 
42, 45 and 46, Order IX, Rules 1 and 2, and 
Order XXI, Rules 1-9 have been declared to 
be in force in the Arakan Hill District by 
Regulation I of 1916, Section 2. See Supple- 
ment to Burma Code. 

This Act has boon declared to be in force in 
the Pargana of Manpur, Regulation II of 
1926, Section 2; in Panth Piploda, Regula- 
tion I of 1929, Section 2. 


3. Vide Government of India (Adaptation of 
Indian Laws) Order of 1937. 

Section 2 (1) 

1. (’17) AIR 1917 Cal 44 (46) : 44 Cal 929 (P B). 

(Inherent jurisdiction to remand a case even 
when case is not covered by S. 107 read 
with 0. 41, R. 28, is saved by S. 151.) 

2. (’17) AIR 1917 Cal 44 (46) : 44 Cal 929 (F B). 
(Power to remand given by S. 107 is con- 
trolled by O. 41 R. 28.) 

3. (’17) AIR 1917 Cal 657 (658) : 48 Cal 148. 
(Power of lower Appellate Court to remand 
under S. 107 (1) (b) is limited to 0. 41, R. 23.) 

[See also Ss. 121 to 131.] 

4. See The Report of tho Select Committee. 

5. (’17) AIR 1917 Cal 667 (658) : 43 Cal 148. 

(S. 107 is to be read with 0. 41, R. 23.) 

(’14) AIR 1914 Cal 163 (164) : 41 Cal 108. 
(Rules restrict sections.) 

(’17) AIR 1917 Cal 44 (46) : 44 Cal 929 (F B). 
(S. 107 is to be read with 0. 41, R. 28.) 

6. (’14) AIR 1914 Cal 681 (682). (There was no 

conflict in this case.) 

(’26) AIR 1926 Mad 676 (678). (Conflict be- 
tween S. 149 and 0. 7,R. 11— S. 149 prevails.) 
(’89) AIR 1939 Nag 186 (190) : I L R (1989) 
Nag 260 (F B). 

7. (’18) AIR 1918 Cal 681 (632). (No particular 
form or forms mentioned in the judgment.) 
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(2) “decree” means the formal expression® of an adjudi- 
cation^ which, so far as regards the Court expressing it, conclu- 
sively determines the rights of the parties'^ with regard to all or any 
of the matters in controversy® in the suit® and may be either preli- 
minary^® or final.“ It shall be deemed to include the rejection of 
a plaint^® and the determination of any question within section 47 
or section 144,*^ but shall not include — 

(a) any adjudication from which an appeal lies as an appeal 
from an order,*® or 

(b) any order of dismissal for default.*® 


Explamtim . — A decree is preliminary when further pro- 
ceedings have to be taken before the suit can be completely 
disposed of. It is final when such adjudication completely disposes 
of the suit. It may be partly preliminary and partly final*-: 

Synopsis 


1. Legislative changes. 

2. Distinction between a decree and an 

order. 

3. Essential elements of a decree. 

4. There must be an adjudication. 

5. The decision must have been given in 

a suit. 

6. The decision must have been given on 

the rights of parties with regard to 
all or any of the matters in contro- 
versy in the suit. 

7. The decision must conclusively deter- 

mine the rights of the parties. 


8. There must be a formal expression of 
the adjudication. 

9. Classes of decrees. 

10. Preliminary decree. 

11. Final decree. 

12. Decree partly preliminary and partly 

hnal. 

13. Order rejecting plaint. 

14. Determination of a question within 

Section 47 or Section 144. 

15. Decree does not include appealable 

orders. 

16. Decree does not include order of dis- 

missal for default. 


Other Topics 


Cases where Code provides for preliminay decree. 
See Note 10. 

Decision on preliminary issues. See Note 10, 
Pt. (6). 

Decisions under other Acts. See Note 6. 

Di'cisiouB under Arbitration Act. See Note 5, 
P-N. (7). 

Decisions under Bengal Tenancy Act. See Note 5, 
P-N (7). 

Decisions under Companies Act. See Note 5, 
P-N (7). 

Decisions under Court-fees Act. See Note 5, 
P-N (7). 

Decisions under Divorce Act. Sec Note 5, 
P-N (7). 

Decisions under Indian Trusts Act. See Note 5, 
P-N (7). 

Decisions under Land Acquisition Act. Sec 
Note 5. P-N (7). 


Decisions under Madras Rent Recovery Act. Sec 
Note 6, P-N (7). 

Decisions under Municipal Election Petitions. 
Sec Note 6, P-N (7). 

Decisions under Registration Act. See Note 5, 
P-N (7). 

Decisions under Religious Endowments Act. See 
Note 5, P-N (7) and Pt. (5). 

Decisions under Succession and Probate Acts. 
See Note 5, Pt. (1). 

Decisions under Transfer of Property Act. See 
Note 5, P-N (1). 

Dismissal of suit for non-compliance. See Note 
6, P-N (10). 

Distinction between definition of decree in old 
and new Codes. See Note 1. 

Execution proceedings. See Note 5, Pts.*(10) 
and (11) and Note 14. 


8eotlon2(2) 
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8aotlon8(8) 
Motet 1>8 


Importance of the definition of decree. See 
Note 2. 

Interlocutory order in suits. See Note 6, Pt. (6). 
Non-appealable orders. See Note 2. 

Order of abatement. See Note 6, F-N (6). 

Order of refusal to be made a party. See Note 6, 
F-N (5). 


Order rejecting an application to sue in forma 
pau^ris. See Note 6, Pt. (4). 

Order returning plaint or appeal. See Note 13, 
Pt. (12) and Note 6, F*N (6). 

Rejection of appeal. See Note IS. 

Withdrawal of suit or appeal. See Note 6, 
F-N (6). 


1. Legislative ohaniJeSt — A ’'decree” was defined under Section 2 of the old 
Code as follows: — 

"‘Decree* means the formal expression of an adjudication upon any right claimed, or 
defence set up, in a Civil Court, where such adjudication, so far as regards the Court expressing 
it, decided the suit or appeal. An order rejecting a plaint, or directing accounts to be taken, or 
determining any question mentioned or referred to in section 244, but not specified in section 688, 
is within this definition: An order specified in section 588 is not within this definition.'* 

In the present definition, the language has been re-cast so as to effect 
some important changes : 

( i) Whereas under the old definition, an adjudication, in order to constitute a 
decree, must have decided the suit or appeal^ it is sufficient, under this 
definition, that it conclusively determines the rights of the parties though 
not deciding the suit itself. This change has been effected in view of the 
express provision recognizing the distinction between preliminary and 
final decrees.^ 


(a) Under the old definition, orders, not mentioned or referred to in Section 244 
(now Section 47) were not decrees though they were within Section 244. 
Thus, orders against sureties under Section 145, for example, were not 
decrees. The word "within” has now been substituted for the words 
"mentioned or referred to in” so as to constitute such orders also decrees.^ 

( Hi) An order of dismissal for default is expressly excluded from the definition of 
a decree and the conflict of decisions that had existed on that point has 
' been thus set at rest.^ 


2. Distinction between a decree and an order. — The importance of the 
definition of the word "decree” rests on the fact that by reference to it the right 
of first appeal and second appeal is determined.^ 


Section 2 (2) — Note 1 

1. See the Report of the Special Committee and 
the Notes on clauses. 

[See (’01)29 Cal 758 (769) (FB). (The defini- 
tion under the Code of 1882 was itself a 
much more comprehensive one than that 
of the Code of 1877).] 

2. See Notes on clauses by the Special Committee. 
8. (’93) 15 All 359 (361). (Dismissal of a suit or 

an appeal for default of appearance is by an 
order and not by a decree.) 

(’02) 5 Oudh Cas 294 (297). (Dismissal for 
default of appearance is not a decree.) 

(*87) 9 All 427 (428). (Assuming thedismissal 
order is under S. 102 of 1882 Code— corres- 
ponding to 0. 9, R. 8 of the present Code — 
an appeal is not barred by S. 103(0.9, R.9).) 
(’83) 1888 All W N 171 (171), (Failure to pro- 
duce evidence— Order of dismissal of suit was 
held to be one under S. 156 of 1882 Code 
(0. 16, R. 4) and to be a decree.) 


(’92) 16 Bom 28 (25). (Order dismissing ap- 
peal for default is a decree.) 

(’04) 8 Cal W N 313 (314). (Order dismissing 
suit for default of appearance is a decree.) 
(’03) 30 Cal 660 (664) (F B). (Order dismis- 
sing an appeal for default is "decree.’’) 

(’01) 29 Cal 60 (62). (Order of dismissal of suit 
for default of appearance is not a decree.) 
(’95) 28 Cal 115 (117). (Order dismissing an 
appeal for default is not a decree.) 

(’97) 1897 Pun Re No. 60 (F B). (Order of 
dismissal of suit under S. 102 of 1882 Code 
is a decree ) 

(’07) 4 Low Bur Rul 17 (23) (F B). (Plaintiff 
failing to appear on the day of hearing— Suit 
dismissed for default— Order of dismissal is 
not a decree.) 

('97-’01) Upp Bur Rul 206. (Order under 
0. 41 R. 17.) 

Note 2 

. See Clause 2 of the Notes on clauses by the 
Special Committee. 
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Where an adjudication is a decree, then, unless expressly otherwise provided, Seotloil 2 (2) 
{i) a first appeal invariably lies therefrom,* and Note 2 

(n) a second appeal (i. s., an appeal from the decision on first appeal) also 
lies on the grounds mentioned in Section 100. 

But where an adjudication is an order as defined in Section 2 (14), infra, 

(i) no appeal lies therefrom unless it is one of the ''appealable orders” 
specified in Section 104, and 
(a) no second appeal lies in any case.* 

It is in view of the distinction abovementioned that it becomes very often 
necessary to determine whether an adjudication is a “decree” or an “order.” In each 
case the question must be tested, not by reference to general principles but by the 
expression of the Code which must be construed in its plain and obvious sense.^ An 
adjudication must, however, be either a “decree” or an “order”; it cannot be both 
and cannot be resolved into diverse elements some of which are decrees and some 
orders.® 

As the words “formal expression” appear in the definitions, both of ‘decree’ 
and ‘order* in this Section, the presence or absence of a formal expression cannot 
be the true criterion of the difference between a decree and an order. The essence 
of the distinction lies in the nature of the decision — whether it is an adjudication 
of a particular kind or not — rather than in the manner of its expression.®^ 

Where an adjudication is spoken of as an “order” in the provisions of the 
Code, it must, it is conceived, be taken to bo only an “order” and not a “decree,” 
though the necessary elements of a decree are also present in such adjudication. . 

Thus it is provided, for example in 0. 1 R. 10 and in 0. 9 R. 2 that the Court 
may order that the suit be dismissed. A dismissal of a suit is ordinarily a decree 
within Section 2 (2), but in view of the fact that the dismissals under 0. 1 R. 10 
and O. 9 R. 2 are called orders, they are not decrees within Section 2 (2).® See 
also Note 16, infra. 

As to the moaning of the term “decree” under the Agra Tenancy Act (III 
^ 1 926), see S ection 3 sub-section (14) thereof and the undermen tione d casos.^ 

(*78) 1 Shome 244. 

[See (’31) AIR 1931 Cal 779 (781). (Court of 
first instance passing order of restitution 
under S. 151 exercises same jurisdiction 
which S. 144 gives — Held the order even 
though made under S. 151, was a decree 
and hence appealable.)] 

2. See S. 96, infra, 

3. i.o., even in the case of appealable orders, see 
S. 104, infra, 

4. (’01) 23 All 162 (156, 157) : 27 Ind App 209 
(P C). (In this case it was hold that the 
plaintiff had right to appeal.) 

(’03) 30 Cal 660 (663, 664) (FB). (Construction 
leading to injustice should not bo placed upon 
the language of S. 2 (2).) 

6. (’15) AIR 1916 P C 116 (117, 118) : 42 Ind 
App 91 : 42 Cal 914 (PC). (Formal adjudica- 
tion declaring dissolution of partnership and 
taking of account is a decree and does not 
cease to be such because a portion of it might 
have been passed separately by way of an 
order.) 

5a. (’37) AIR 1987 Fat 849 (350). 


6. (*16) AIR 1916 All 326 (326) : 38 All 357. 
(0. 9, R. 2.) 

(’83) 9 Cal 627 (628). (Order passed under 
8. 97 of 1877 Code.(0. 9, R. 2).) 

(’19) AIR 1919 Mad 871 (873) : 42 Mad 219. 
(Order striking out a defendant and deleting 
a substantial relief claimed in the suit is a 
decree.) 

(’26) AIR 1926 Nag 75 (75). (0. 1, R. 10.) 
(’10) 8 Ind Cas 409 (409) (Oudh), (An order 
striking out a defendant as case not having 
been proved against him is held a decree.) 

7. (’34) AIR 1934 All 100 (100). (Adjudication 
upon rights not necessary — Enough if suit is 
finally disposed of.) 

(’38) AIR 1988 All 124 (126). (The definition 
of a ‘decree’ given in S. 2, Cl. (2) of the C. P. 
Code, does not apply to the Agra Tenancy 
Act. Under the Agra Tenancy Act, a 'decree' 
as defined in 8. 8, Cl. (14) means any order 
which so far as the Revenue Court is con- 
cerned, finally disposes of a suit; so it does not 
include the determination of any question 
within S. 47, C. F. Code.) 

(’86) AIR 1986 All 451 (451). 
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Se0tlon2(2) 8. Ettentlal elementB of a daoree. — In order that a deoision of a Court 

Notoa 8-8 may be a **decree/’ there must be the following essential elements^ : 

(1) There must be an adjudication, 

(2) The adjudication must have been given in a suiU 

(3) It must have determined the rights of the parties with regard to all 
or any of the matters in controversy in the suit. 

(4) Such determination must be a conclusive determination. 

(5) There must be a formal expression of the adjudication. The definition 
in this Section must be taken along with the provisions of the Code regarding the 
stage at which a decree may be prepared, and it is not every finding that will 
amount to a decree even though it may conclusively determine the rights of the 
parties with regard to some of the matters in controversy in the suit.^ 

4. There must be an adjodioation.— There must be a judicial determination 
of the matter in dispute. A decision on a mere matter of administration is not a decree. 
A decree-holder applies for leave to bid at a sale held in execution of his decree. The 
Court passes an order refusing the application. The order is not appealable, the 
matter being one of administration.^ An order assessing the value of properties 
under 0. 21 R. 66 is similarly a matter of administration and is not a decree.* 
Nor is an order; dismissing an appeal for want of prosecution, a decree, inasmuch 
as it does not deal judicially with the matter of the suit.* Where, however, appeal 
against preliminary decree is withdrawn and dismissed, the order of dismissal is a 
decree.**' 

Where the officer passing a judgment is not a ‘‘Court’* at all, the judgment 
or order is not a decree.^ 

8. The decision must have been given in a suit. — The word “suit” has 
not been defined in the Code. For the purposes of the Code, it moans — 

(i) Any proceeding under the Code which is instituted by the presentation 
of a plaint,^ See Section 26, infra. 


Note 3 

1. (’16) AIR 1916 Lah 245 (246, 247) ; 1916 Pun 

Re No. 128 (FB). (Order of abatement when 
does and when does not amount to a decree 
explained.) 

2. (’34) AIR 1934 Pat 97 (99). (Directions by the 

Court with regard to the mode in which the 
account is to be taken in a redemption suit 
do not amount to a decree.) 

Note 4 

1. (’ll) 11 Ind Gas 545 (545) : 38 Cal 717 (P 0). 

2. (’04) 27 Mad 259 (261) (P B). (Proceedings 
under 0. 21 R. 66 are administrative.) 

(’ll) 10 Ind Gas 371 (372) (Gal). (Order passed 
in execution of decree assessing value of pro- 
perty to be sold— Such order does not fall 
under S. 47 and is not appealable.) 

(’ll) 11 Ind Gas 759 (760) (Cal), (No appeal 
lies against an order coming under O. 21, 
R. 66, which does not assess any value what- 
ever but merely reproduces the two statements 
made by the decree-holder and the judgment- 
debtor.) 


(’20) AIR 1920 Pat 636 (638). (Order against 
judgment-debtor passed under 0. 21, R. 66, 
is not a decree.) 

3. (’14) AIR 1914 P C 66 (67) ; 36 All 350 (PG). 
3a.(’33) AIR 1933 Mad 442 (446) : 56 Mad 520. 

(Time for applying for final decree is from 
order of dismissal of appeal.) 

4. (’25) AIR 1925 Bom 241 (241, 242) : 49 Bom 

442 (F B). (Taluqdari Settlement Officer is 
not a Court — His order is not a decree. 16 
Bom 408, Overruled.) 

Notes 

1. (’33) 1933 P G 63 (64) : 54 All 1067 : 60 Ind 
App 13 (P C). 

(’39) AIR 1939 All 233 (234). (Order by Court 
declaring certain amounts due by plaintiff in 
suit under S. 33 (1), U. P. Agriculturists’ 
Relief Act, is a decree.) 

(*39) AIR 1939 Nag 110 (111). (Dismissal of 
suit under 8. 112 (2), Berar Land Revenue 
Code, is a decree.) 
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(2) Any proceeding under other Acts which, ac^rdlng to specific provisions 
therein, should be regarded as a suit under the Oode.^*^ See Sections 295, 299 of 
the Indian Succession Act, 1926, which provide that proceedings thereunder should 
be regarded as suits under the Code. See also Para. 20 of Schedule II of the Code, 
Section 168 of the Bengal Tenancy Act, and also the undermentioned cases.^^ See also 
Note 21 to Section 11 and Note 6 to 0. 9 B. 9. 

A proceeding therefore which does not commence with a plaint^ and which 
is not to be treated as a suit under any other Act, is not a 'suit" and a decision given 
therein is not a "decree."^ Thus, an application for leave to sue in forma pauperis 
is not a suit as the application becomes a suit only after the leave is granted. An 
order passed on such an application is not a decree.'^ Similarly an order on an 


la. (’04) 8 Cal W N 748 (749). (Application 
under 6. 50, Probate and Administration Act, 
1881, read with Ss. 55 and 88, is a suit.) 

(’95) 17 All 475 (477). (An order granting pro- 
bate under Ch. V of Act V of 1881 was held 
to be a decree under S. 2 of Act XIV of 1882.) 
(’13) 35 All 448 (450). (Order refusing letters 
of administration treated as decree for appeal.) 
(’09) 1 Ind Gas 677 (679) (Cal). (An order 
absolute for sale under S. 89, T. P. Act, is a 
decree and it is a decision in a suit.) 

(’02) 29 Cal 661 (653, 654). (Proceedings under 
S. 89, T.P. Act, are proceedings in continua- 
tion of the original suit.) 

(’94) 21 Cal 639 (541). (Order under S. 86 of 
the Probate and Administration Act, is for 
purposes of appeal governed by the Civil 
Procedure Code.) 

(’90) 17 Cal 48 (51). (S. 86 of the Probate and 
Administration Act only allows appeals in 
cases appealable under the C. P. Code.) 

(’34) AIR 1934 Mad 103 (107) ; 67 Mad 271. 
(’37) AIR 1937 Nag 4 (5,6); I L R (1937) Nag 
73 : 165 Ind Gas 930 (930). (An order for sale 
passed on an application made under S. 4 of 
the Partition Act is a decree by reason of the 
provisions of S. 8 of that Act.) 

[But see (’93) 20 Cal 888 (895). (Probate pro- 
ceeding is not a suit properly so called 
though it takes the form of a suit and 
decision in such proceeding cannot con- 
clude title to the estate.)] 

lb. (’98) 26 Cal 146 (153). (Proceedings under 
S. 103, Bon. Ten. Act are suits.) 

(’33) AIR 1933 Sind 78 (79) : 27 Sind L R 
109. (Award under 8. 11, Arbitration Act, has 
force of a decree from the date it is received 
in Court.) 

(’80) AIR 1930 Cal 411(416). (Decision of Col- 
lector in case under S. 20, ^gulation II of 
1819, has the effect of a decree.) 

(’81) 7 Cal 684 (687). (Application under 
S. 37 of Bengal Act VIII of 1869 is a suit 
under that section.) 

(’78) 8 Cal 840 (346). (Application by peti- 
tion under S. 68 of the Administrator Gene- 
rals Act (II of 1874) is a ** suit”.) 

[But see (1902) 25 i Mad 244, (265 269, 
288, 288) (F B). (Where it has been 
held that such an order is one in execution 
coming within 8. 244 of the old Code and 


not one in the suit itself.)] 

2. (*34) AIR 1934 Mad 103 (106, 107): 57 Mad 
271(FB).(Diasenting from AIR1929 Mad 228.) 

3. (’99) 22 Mad 256 (258). (Proceeding under 
8. 244 of C. P. C., 1882, though terminates 
in a decree is not a suit — Obiter,) 

(’96) 23 Cal 723 (729, 730) (P B). (Proceeding 
under 3. 104 (2) of the ^ngal Tenancy Act 
is not a suit.) 

(’96) 18 All 101 (103) (F B). (Order rejecting 
appeal for failure to furnish security for costs 
uuder 8. 549 (0. 41, R. 10^ is not a matter 
in controversy in the suit.) 

(’95) 22 Cal 943 (948). (‘Suit’ should bo con- 
fined to such proceedings as uuder that des- 
cription are directly dealt with in the Code 
or such as by the operation of the particular 
Act which regulates them are treated as suits.) 
(;35) AIR 1935 Mad 373 (377). (A proceed- 
ing under 8. 44 of the Madras Hindu Reli- 
gious Endowments Act is not a suit.) 

(*29) AIR 1929 Mad 480 (480). (Suit com- 
mences with presentation of a plaint.) 

(’90) 13 Mad 248 (249). (Proceeding under 
Madras Rent Recovery Act VIII of 1865 is 
not a suit.) 

AT. J5. — Under the Code of 1877 there was 
no provision corresponding to 8. 26 and 
every proceeding terminating in a decree 
was held to be a suit. See (1882) 6 Bom 54 
(61, 62). This is now obsolete. 

(’10) 8 Ind Cas 476 (476); (1910), lUpp Bur 
Rul 28. (Order rejecting or refusing applica- 
tion for permission to sue as pauper is not a 
decree.) 

(1896) P 214 (217), Moran v. Place. (In Eng- 
lish law until a writ is issued there is no 
action between the parties.) 
[Butsee(’18)AlR1918A11846 (349) : 39 All 
G2G (632). (Application under 8. 22 of the 
Provincial Insolvency Act held to be suit.) 
(’84) 1884 Pun Re No. 146. 

(*29) AIR 1929 Mad 223 (225). (Decision on 
reference under S.30,Land Acquisition Act 
is decree.)] 

4. (’99) 21 All 133 (136) (P B). (Until application 

is granted there is no suit before the Court.) 
(*17) AIR 1917 Cal 852 (853) (Do.) 

(’78) 1 All 745 (747) (F B). / 

(*83) 7 Bom 373 (376). (An order rejecting 
the application is not a decree.) 


8eiitiion2(2) 
Note 6 
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8ietlmi2(S) RpplioatioD for leave to institutie a anit under the Beligions Endowments Act (XX 
Notts of 1863),* or an order in a proceeding taken by the Court in the exercise of its 

inherent powers to punish for contempt of Court,* is not a decree. For other oases 
of proceedings under the Code and under other Acts which are not **suits,*' see the 
undermentioned cases.^ 


[See also (*10) 8 Ind Gas 475 (476):(1910) 1 
. Upp Bur Rul 28.] 

6. ('07) 84 Gal 584 (585). 

('91) 18 Gal 882 (884). 

^92) 19 Gal 275 (285). (Order under S. 18 of 
Act XX of 1868 granting leave is not a decree.) 
('74) 21 Suth W B 868 (868). (Order refusing 
leave is not a decree.) 

('87) 10 Mad 98 (99). 

6. ('05) 27 All 880 (881). 

7. (’76) 3 I A 221 (227) : 2 Gal 181 (188). 
(Registration Act, 8. 76 — Order refusing re- 
gistration is in the nature of a " decree " 
under the G. P. Godc, VIII of 1859 but the 
present section is very different.) 

(*86) 14 I A 160 (166) : 11 Mad 26 (P G). 
(Order appointing new member to fill up 
vacancy in committee of trustees under the 
Religious Endowments Act is not a decree.) 
('35) AIR 1985 All 147 (148). (Order on appli- 
cation under S. 7 Gharitable and Religious 
Trusts Act, cannot be treated as a decree.) 
('18) 20 Ind Gas 497 (497) : 85 All 450. 
(Municipal election petition is not a suit.) 
(’96) 19 All 181 (132). (Trusts Act— Order re- 
fusing to remove trustee is not a decree.) 

(’95) 17 All 286 (288). (Order rejecting appli- 
cation that a suit might be declared to have 
abated.) 

(*95) 17 All 238 (241). (Gompanies Act, 8.214 
— Order under, is not a decree.) 

(’90) 12 All 129 (157) (F B). (Decision of tax- 
ing officer is not a decree. Ref. under 8. 28 
of Act No. Vn of 1870.) 

(*97) 21 Bom 68 (68). (Award under Deccan 
Agriculturists' Relief Act is not a decree.) 
(’16) AIR 1916 Gal 221 (222). (Application to 
• set aside a sale is not a suit.) 

('ll) 9 Ind Gas 994 (994) (Gal). (Order under 

8. 4 of Bengal Regulation, V of 1799, is not 
a decree.) 

(*04) 8 Gal W N 321 (324). (Order referring 
matter in a land acquisition case to a civil 
Gourt is not a decree.) 

(1900) 4 Cal W N 403 (403, 404). (Order dis- 
allowing an application to bo made party 
defendant as assignee of defendant.) 

(’99) 3 Cal W N 344 (345).(Order under 8. 174 
of the Bengal Tenancy Act is not a decree.) 
(’99) 3 Cal W N 184 (185). (Order under 
S. 178, Bengal Tenancy Act, is not a decree.) 
(’97) 2 Cal W N 351 (352). (Proceeding under 
8. 90 of the Bengal Tenancy Act is not a suit.) 
(’97) 1 Gal W N 80 (80). (Order setting aside 
sale under 8. 174, Bengal Tenancy Act, is 
not a decree.) 

(’96) 28 Gal 723 (729) (F B). (Proceedings 


under 8. 104 (2) of the Bengal Tenancy Act.) 
(’94) 21 Gal 825 (826). (Order under 8. 178 of 
the Bengal Tenancy Act is not a decree.) 
('92)19 Gal 485 (487). (Proceeding under 
8. 84 of the Bengal Tenancy Act.) 

(’92) 19 Gal 275 (285). (Do.) 

(’91) 18 Gal 500 (504) ("Suit” as used in other 
Acts may include miscellaneous proceedings 
also. Thus "suit” in partVIIof Bengal 
Gourt of Wards Act, IX of 1879 embraces all 
contentious proceedings. It would not how- 
ever be a suit within the Code.) 

(’91) 18 Cal 271 (277, 281, 282) (SB). (Pro- 
ceeding under 8.84 of the BengalTenanoy Act.) 
(|89) 16 Cal 457 (464). (Suit includes proceed- 
ings taken to execute the decree.) 

(’87) 14 Gal 812 (818). (Settlement case under 
Bengal Tenancy Act,' 8. 104(2) is not a suit.) 
(’81) 7 Gal 406 (409). (Proceedings under 
Land Acquisition Acts are not suits.) 

(’80) 5 Gal 811 (814). (Order for levy of 
penalty under Stamp Act is not a decree.) 
(’78) 8 Cal 662 (662) (F B). (Act X of 1877 — 
Decree does not include orders on matters 
arising in the course of the suit.) 

(’21) 67 Ind Gas 794(794)(Lah). (Punjab Laws 
Act— Insolvency proceedings — Order raising 
attachment is not a decree.) 

(’20) AIR 1920 Lah 51(58): 2Lah L Jour 291 
(295) : 1 Lah 187. (Gompanies Act, S. 150 
— Payment order is not a decree.) 

(*08) 1908 Pun Re No. 144, p. 665. (Order 
staying or refusing stay of proceedings on 
an application under 8. 19 of the Arbitra- 
tion Act is not a decree.) 

(’84) AIR 1984 Mad 108 (110, 112) : 57 Mad 
271. (Order made by District Judge under 
8. 84 (2) of the Madras Hindu ^ligious 
Endowments Act II of 1927 is not a decree.) 
(’88) AIR 1988 Mad 695 (696) : 56 Mad 984. 
(Application under 8. 4 (2) of Madras Agency 
Tracts Interest and Land Transfer Act is not 
a suit and an order refusing it is not a decree.) 
(’29) AIR 1929 Mad 69 (71). (Proceedings 
under Ss. 41 to 49 of the Presidency Small 
Cause Courts Act.) 

(’28) AIR 1928 Mad 416 (418) : 51 Mad 664. 
(Order permitting withdrawal of a suit is 
not a decree.) 

(1900) 24 Mad 95 (96). (Order under 8. 16 of 
Madras Regulation III of 1802 is not a decree.) 
(’98) 22 Mad 256 (258). (Proceedings under 
8. 244 of Act XIV of 1882 is not a suit but 
only a proceeding in a suit— 05ifer.) 

(’90) IS Mad 248 (249). (Proceeding under 
8. 27 of the Madras Rent Recovery Act.) 

(’69) 4 Mad H 0 R 401 (408) (Do.) 

(’85) AIR 1985 Oudh 72 (78). (Order on peti- 
tion under 8. 84, Trusts Act, is not a decree.) 
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6. The dedslon mast bava been dlEen on the rights of the parties with 
regard to all or any of the matters In oontroYersy In the salt. — Under the 
old Code, it was enough that an adjudication, in order to be a decree, should have 
decided the suit or appeal} Accordingly several decisions which had the effect of 
deciding the suit but which were not strictly between the parties were held to be 
decrees.^ Under the present definition, the adjudication must be one on the rights 
of the parties with regard to all or any of the matters in controversy in suit.^ 

The word ^Wights" in this Section means substantive rights in regard to the 
subject-matter of the suit.^ It does not include the following ; 


(*18) 18 Ind Gas 122 (124) : 16 Oudh Gas 36. 
(Municipal election ]^tition is not a suit.) 
(’85) AIR 1935 Pat 515 (518) : 15 Pat 69. 
(A proceeding before the manager who deals 
with a claim under the Ghota Nagpur 
Encumbered Estates Act is not a suit, nor 
the order passed in such proceeding a ’’de- 
cree.”) 

(’21) AIR 1921 Pat 401 (402):5 PatL Jour 415. 
(Application under S. 73 is not a suit and an 
order thereon is not a decree.) 

(’14) AIR 1914 Sind 122 (123) : 14 Sind L R 
128. (Order under Clause 19 of Sch. II of the 
Code is not a decree.) 

Note 6 

1. (’08) 10 Bom L R 514 (515). (Suit for parti- 
tion ; 29 Cal 758 (PB) followed.) 

(*02) 24 All 532 (536) (F B). (Overruling 22 
All 380 and 19 All 142 and holding that 
order disallowing application under S. 372 
(0. 22, R. 10) does not decide the suit and is 
not a decree.) 

(’66) 10 Moo Ind App 340 (859) (PC). (Order 
in mortgage suit to render accounts of receipts 
from property does not dispose of suit and is 
therefore an interlocutory order.) 

(’02) 24 All 842 (346). (Order rejecting appli- 
cation under S. 872 for teing substituted as 
plaintiff is not a decree.) 

(1900) 4 Gal W N 408 (404). (Application 
under S. 872 of 1882 Code to bo made a party 
defendant refused — Not a decree.) 

(’94) 1894 Pun Re No. 48, p. 121. (Deci- 
sion under the old Code— Orders discharging 
insolvent from further liability, were held to 
be decrees.) 

2. (’85) 7 All 914 (916). (Order rejecting appli- 
cation to be admitted as defendant under 
S. 8, Bengal Minor’s Act (XI of 1858) was 
held to bo a decree.) 

(’8G) 10 Bom 220 (223). (Application by third 
person to add as L .R.) 

3. (’16) AIR 1916 Lah 245 (246, 247): 1916 Pun 
Re. No. 128 (F B). (A formal order merely 
recording an abatement and not adjudicating 
upon the rights of parties is not a decree.) 
(’10) 7 Ind Gas 966 (967) (Bom). (Suit for 
redemption — Plaintiff claimed to be an 
agriculturist — Determination that he was 
an agriculturist is a decree.) 

(’14) AIR 1914 Gal 149 (149) : 20 Ind Gas 72 
(73) : 41 Cal 160. (Order accepting security 
and staying execution is not a decree.) 

('ll) 10 Ind Gas 871 (871) (Gal). (Order under 


O. 21, R. 66 does not involve a judicial ad- 
judication.) 

(*37) AIR 1937 Mad 554 (554). (Order under 
O. 84, R. 12 not a decree where the alleged 
prior mortgagee was not a party to the suit.) 
(’29) AIR 1929 Mad 223 (225). (Reference 
under Land Acquisition Act — Decision is 
one in suit and on rights of parties.) 

(’88) AIR 1988 Nag 238 (234). (Suit by 
lambardar for recovery of amount of reve- 
nue paid by him — Court discharging some 
defendants from suit — Order of discharge 
held to be a final adjudication of the most 
important point of issue and hence a decree 
within S. 2 (2).) 

4. (’12) 13 Ind Gas 800 (801) : 1911 Pun Re No. 
82. (Interlocutory order.) 

(’12) 16 Ind Gas 904 (906) (Gal). (Adjudica- 
tion negativing a claim for rent is a decree.) 
(’28) AIR 1928 All 284 (285). (Dismissal of suit 
against some of several defendants is a decree.) 
(’16) AIR 1916 All 857 (858). (A decree passed 
under 0. 34, R. 6, G. P. G., 1908 is a decree 
within the meaning of S. 2 (2) of the Code.) 
(’01) 28 All 152 (156, 157) : 27 Ind App 209 
(P G). (Decision determining period for 
which mesne profits are recoverable.) 

(’94) 16 All 51 (51, 58). (Decision as to 
amount of rent payable is a decree.) 

(’05) 29 Bom 13 (18). 

(’88) AIR 1988 Cal 416 (416). (Order of re- 
mand giving directions containing determi- 
nation of principle on which assessment is 
to made is a decree.) 

(’28) AIR 1923 Cal 308 (309). (Order finally 
declaring that a party is not liable for mesne 
profits. Relying on 28 All 152 (P C).) 

(’13) 19 Ind Gas 971 (973) (Cal). (An order 
under Section 90 of the Transfer of Property 
Act is a decree.) 

(’09) 86 Cal 493 (500). (Decision that defen- 
dants are not liable to perform contract 
claimed by plaintiff is a decree.) 

(’10) 6 Ind Gas 323 (324) (Cal). (Order grant- 
ing or refusing application for order absolute 
was conceded to be a decree.) 

(’92) 19 Cal 463 (468) (F B). (Order declaring 
specific rights of parties in partition suit is a 
decree.) 

(’86) 12 Cal 178 (176). (Where Appellate Court 
remands case directing the lower Court to 
pass a decree in accordance with the award, it 
is a decision on the merits of the case.) 


8eoUon2(a) 
Note 6 
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SdBil01l2 (2) (1) Bights in matters af* procedure. Interlooutory oriders on matters of 

Note 6 procedure which do not decide the substantive rights of the parties inter se in 
respect of the subject-matter of the suit are not decrees.^ For illustrations of orders 
which do not decide the rights of the parties, see the undermentioned cases.® See 
also Note 16. 


(*82) 1882 Pun Re No. 186. (Order reversing 
decree of first Court for want of jurisdiction 
is a decree.) 

(’19) AIR 1919 Mad 871 (872) : 42 Mad 219. 
(Striking out a defendant's name and dis- 
missing suit against him is a decree.) 

(’19) AIR 1919 Mad 709 (709) : 42 Mad 62. 
(An order of Court dismissing an application 
for a final decree for sale in a mortgage suit 
is a "decree” within the meaning of S. 2 (2) 
of the Code.) 

(’08) 4 Nag L R 64 (66). (An order refusing 
to make a conditional decree for foreclosure 
absolute is a "decree”,) 

(’02) 6 Oudh Cas SOI (303). (Order setting 
aside lower Appellate Court’s order of re- 
mand is a decree.) 

(*83) AIR 1933 Pat 207 (207). (Order refusing 
pendente lite interest is a decree.) 

(’17) AIR 1917 Pat 100 (101) ; 3 Pat L Jour 
99. (Appellate Court holding that plaintii! 
was entitled to possession and sending case 
back for ascertaining mesne profits is a decree.) 
(*17) AIR 1917 Pat 79 (79): 3 Pat L Jour 67. 
(Determination of a right of a party to ac- 
counts.) 

[See (’28) AIR 1928 Lah 355 (856). 

(’93) 3 Mad L Jour 223(224,225). (Dismis- 
sal of suit against one of several defendants 
held not to be a decree.)] 

[But M (’38) AIR 1938 All 261 (262). (Con- 
ditional order of remand is not a decree.)] 
5. (’84) 8 Bom 287 (295). 

(’82) AIR 1932 Oudh 282 (282) : 6 Luck 703. 
(Order filing an award made without inter- 
vention of Court.) 

(1866) 10 Moo Ind App 413 (423). 

(1859) 7 Moo Ind App 283 (802). 

(’29) AIR 1929 All 123 (128, 124). (Order 
striking ol! objection of judgment-debtor for 
default.) 

(’24) L R 6 A (Rev) 269 (270). (Order substi- 
tuting names in the decree under S. 162.) 
(’13) 85 All 582 (586) (S B). (Order under 
8. 148, 0. P. C. extending time for payment.) 
(’92) 14 All 226 (232) (F B). (Order under 
S. 206 of the old Code.) 

(’86) 7 All 876 (870). (Order under S. 206 of 
the old Code.) 

(’84) 6 All 125 (127). (Order refusing amend- 
ment.) 

(’79) 2 All 904 (904). (Order refusing applica- 
tion to be made a party.) 

(’05) 29 Bom 71 (73). (Order under 0. 41, 
R. 5 refusing stay.) 

(’14) AIR 1914 Cal 149 (149) : 41 Cal 160 
(168). (Order for security for stay of execu- 
tion. It is not an order also under S. 47.) 
(’14) 20 Cal L Jour 478 (481). (Order not de- 


ciding liability of defendant or other right is 
not a decree.) • 

(’ll) 14 Cal L Jour 36 (36). (Order assessing 
value of judgment-debtor’s property.) 

(’01) 28 Cal 177 (179). 

(’04) 21 Cal 589 (641). (Order refusing appli- 
cation to be made a party.) 

(’91) 18 Cal 469 (472). (Order determining 
incidental point of law.) 

(’86) 18 Cal 100 (101). (Order refusing appli- 
cation to be made a party.) 

(’86) 12 Cal 275 (278). (Declaratory orders in 
suit for partition without deciding rights of 
parties.) 

(’69) 3 Beng L R (0 C) 113 (118). (Order 
making intervenor a party defendant to the 
suit.) 

(’32) AIR 1932 Lah 120 (121). (Order accept- 
ing or refusing to accept security.) 

(’28) 106 Ind Cas 890 (891) (Lah). 

(’20) AIR 1920 Lah 88 (89) : 60 Ind Cas 496 
(496). (Order refusing to extend time under 
S. 148.) 

(’ll) 10 Ind Cas 850 (850): 1911 Pun Re No. 
24. (Order amending a decree.) 

(’ll) 9Ind Cas 1019 (1021):1911 Pun Re No. 41. 
(’09) 4 Ind Cas 852 (863) ; 1909 Pun Re No. 
98. (Order refusing to strike off name of co- 
respondent in divorce case.) 

(’22) AIR 1922 Mad 832 (382) : 45 Mad 194. 
(Striking out names of defendants— If how- 
ever the suit had been dismissed against them 
it would be a decree.) 

(’26) AIR 1926 Nag 75(75). (Order under 0. 1, 
R. 10 (2) discharging a defendant from suit.) 
(’21) AIR 1921 Nag 108(108): 17 NagL R 66. 
(A ruling on a point of evidence is not a de- 
cree though drawn up in the form of a decree.) 
(’16) AIR 1916 Oudh 171 (172). (An order 
passed on an application for payment of pre- 
emptive money in compliance with a decree 
under 0. 22, R. 14 (1).) 

(’16) AIR 1916 Oudh 171 (172) : 2 Oudh L 
Jour 151 (152). (Order under S. 148.) 

(’18) AIR 1918 Upp Bur 14 (14) : 3 Upp Bur 
Rul 61. (Order under S. 24 of the C. F. C. 
with costs.) 

(1893-1900) Low Bur Rul 449. (Order amend- 
ing a decree under S. 152.) 

(’20) AIR 1920 Sind 1 (1, 6): 14 Sind LR 28. 
(Older disallowing interrogatories.) 

6. (*12) 13 Ind Cas 70 (71) (Cal). (Order as to 
who out of two contesting persons is the 
legal representative of a deceased plaintiff.) 
(’13) 20 Ind Cas 898 (899) : 16 Oudh Cas 860. 
(Order as to who is a legal representative.) 
(’38) AIR 1933 All 261 (262). (Order of remand 
providing that if certain papers were not 
filed within a month, remand order would 
not take effect, does not amount to decree.) 
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{2) Mere right to sue. Such a right is not known to law and therefore &fertlon2 (2)[ 
decisions on questions of limitation, jurisdiction, res judicata, and maintainability Note 6 


(*80) AIB 1930 All 121 (121). (Refusing stay 
of execution.) 

(’14) AIB 1914 All 402 (402). (Order directing 
abatement.) 

(’18) 18 Ind Cas 701 (701) : 35 All 159. 
(Order after preliminary decree that partition 
should be made as per certain directions.) 
(’ll) 10 Ind Cas 414 (414, 415) (All). (Order 
rejecting application under Ss. 5 & 7 of the 
U. P. Emulation, 5 of 1799.) 

(’10) 6 Ind Oas 464 (465) (All). (Order refusing 
to restore suit dismissed for default.) 

(’09) 81 All 545 (548). (Order of remand under 
0. 41, R. 28.) 

(*08) 30 All 143 (146). (Order rejecting appeal 
for non-compliance with order for furnish- 
ing security.) 

(*02) 24 All 464 (465). (Order of re-admission 
of suit.) 

(’99) 21 All 133 (135) (P B). (Order rejecting 
application to appeal in forma pauperis. 
Dissenting from 9 All 129.) 

(*96) 1896 All W N 21 (21), (Dissenting from 
8 All 82.) 

(’95) 17 All 172 (173). (Dissenting from 10 
Bom 220.) 

(’95) 17 All 97 (99). (Dissenting from 8 All 82. 
(’94) 16 All 19 (20). (Do.) 

(’93) 15 All 169 (170). (Do.) 

(’98) 13 All 214 (215, 216). (Order granting 
certificate under Act 7 of 1889 on condition 
of giving security is not a decree.) 

(’90) 12 All 129 (156) (P B). (Decision under 
S. 5, Court-fees Act, is not a decision about 
the rights of the parties in controversy.) 

(’84) 6 All 211 (213). (An order permitting the 
withdrawal of a suit with liberty to bring a 
fresh suit docs not amount to a decree.) 

(’84) 1884 All W N 28 (28) : 6 All 211 (213). 
(’81) 3 All 844 (845). (Order refusing applica- 
tion of L. R. to bo added, as being barred.) 
(’75) 1 All 156 (158, 159). (Order overruling 
objection to filing of award.) 

(’95) 19 Bom 790 (793). (Order granting suc- 
cession certificate on condition of security.) 
(’92) 16 Bom 243 (248). (Withdrawal of appeal.) 
(’91) 15 Bom 370 (873). (Do.) 

(’78) 8 Bom 161 (166). (A decree does not 
moan an interlocutory order.) 

(’77) 2 Bom 553 (557). (Order determining 
mesne profits subs^uent to decree.) 

(’29) AIR 1929 Cal 669 (670). (Order striking 
out name of defendant as not being repre- 
sented in suit is not a decree. But an order 
striking him out on the ground that plain- 
tiff has no cause of action against him will 
be a decree: see A I R 1919 Mad 871.) 

(’22) AIR 1922 Cal 246 (246) : 49 Cal 855. 
(Order rejecting an appeal for failure to 
furnish security for costs.) 

(’15) AIR 1915 Cal 815 (815, 816). (Order 
refusing permission to decree-holder to with- 


draw his bid at auction sale->Quostion loft 
undecided.) 

(’14) AIR 1914 Cal 149 (149) : 41 Cal 160. 
(The order accepting the security staying 
the proceedings is not a decree.) 

(’12) 15 Ind Cas 573 (674) (Mad). (Order 
directing application for mesne profits to be 
restored as execution case.) 

(*12) 13 Ind Cas 186 (186) (Gal). (Order deter- 
mining principles upon which mesne profits 
are to be assessed and directing ascertain- 
ment by commission.) 

('10)6 Ind Gas 328 (324) (Gal). (Order f.r 
examination of accounts of receiver.) 

(’06) 3 Gal L Jour 181 (181, 182). (Order setting 
aside ex-parto decree.) 

(1900) 27 Cal 362 (363). (Order allowing with- 
drawal of suit with litorty to bring a fresh 
suit is not a decree — If however the order is 
reversed in appeal and the suit is dismissed, 
the appellate decision will be a decree.) 

(’97) 24 Cal 725 (735, 738) (F B). (Order 
appointing Commissioner after preliminary 
decree.) 

(’91) 18 Gal 322 (323). (Order allowing with- 
drawal of a suit with liberty to bring fresh suit. 
(’80) 5 Cal 711 (712). (Order directing suit to 
be re-admitted.) 

(’80) 5 Cal 311 (313), (Order directing penalty 
to be paid under the Stamp Act, the case 
being afterwards proceeded with.) 

(’29) AIR 1929 Lah 699 (700). Suit for disso- 
lution of partnership — Directions for taking 
accounts up to a particular date.) 

(’22) AIR 1922 Lah 267 (268). (An order 
granting permission to a plaintiff to with- 
draw a suit under 0. 23, B. 1, is not a decree.) 
(’19) AIR 1919 Lah 313 (314). (Order under 
0. 23, R. 1, permitting the plaintiff to 
withdraw his suit does not come under the 
definition of ’decree’.) 

(’17) AIR 1917 Lah 201 (266) : 1917 Pun Re 
No. 62. (Order disposing of claim to set-off, 
advanced by defendant, the suit itself remain- 
ing undecided.) 

(’ll) 13 Ind Cas 800 (801) ; 1911 Pun Re No. 
82. (Order for security.) 

(’ll) 11 Ind Cas 880 (831) (Lah). (An order 
sanctioning the withdrawal of a defendant 
from a suit and allowing him costs is not a 
decree.) 

(’ll) 1911 Ind Gas 231 (282) : 1911 Pun Re 
No. 96. (Order returning plaint for amend- 
ment. But such an order after the suit has 
been admitted and the parties called on to 
produce evidence will be a decree.) 

(’ll) 9 Ind Cas 385 (385) (Lah). (Order over- 
ruling objections to award passed on reference 
through Court.) 

(’ll) 1911 Pun Be No. 24, page 64. (Order 
holding portion of claim not sustainable and 
directing amendment of decree.) 

(’08) 1908 Pun Re No. 144, page 665. (Order or 
stay of proceedings under S. 19 of Act 9 of 1899) 
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StOtiOBXS) of a suit which determine only the plaintiff’s right to sue are not decrees/ 

® Illustration, 


A files a suit against B. B contends that the suit is barred by limitation and by the doctrine 
of rss judicata. The Court frames a preliminary issue on those points and decides that there is 
no such bar and orders the case to proceed. The decision is not a decree inasmuch as it decides 
merely the plaintiff’s right to suefi 


(’24) AIR 1924 Mad 622 (623). (Order dis- 
missing application of one person to be 
brought on record as legal representative of 
deceased plaintiff is not a decree if the appli- 
cation of another is allowed and the suit does 
not abate.) 

(’24) AIR 1924 Mad 406(407). (Order referring 
suit to Official Referee for determining shares 
and for taking accounts.) 

(*18) AIR 1918 Mad 1055(1056). (Order under 
O. 22, R. 5 bringing two rival claimants on 
record without deciding claims is not ap- 
pealable.) 

(’16) AIR 1916 Mad 694 (695) : 39 Mad 876. 
(Order extending time for payment under 
O. 34, R. 8.) 

(1900) 24 Mad 62 (65). (Order awarding com- 
pensation under S. 95.) 

(’98) 21 Mad 152 (153). (Order refusing to re- 
admit appeal returned for supplying deficient 
Court-fee!) 

(’95) 5 Mad L Jour 91 (92). (Order under 
S. 40 of the Act, 2 of 1864.) 

(’89) 12 Mad 120 (122). (Order to pay day costs.) 
(*67) 10 Mad 179 (184, 185) (F B). (Order 
refusing to appoint a receiver appealable as 
order, overruling (1883) 6 Mad 355.) 

(’16) AIR .1916 Bag 89 (90) : 13 Nag L R 32. 
(Order that a person is not the legal repre- 
sentative of a party.) 

(*36) AIR 1936 Oudh 81(82). (Decision under 
S. 152, Civil P. C., allowing amendment of 
preliminary decree is an order and not decree. ) 
(’19) AIR 1919 Oudh 116 (116). (An order under 
0. 23, R. 1 is not a decree.) 

(’03) 6 Oudh Cas 48 (50). 

(’34) AIR 1934 Pat 97 (98). (Order of remand 
is not decree merely because it sets aside 
decree of trial Court.) 

(’26) AIR 1926 Pat 457 (459) : 6 Pat 160. 
(Order of remand which does not itself decide 
any point raised.) 

(’25) AIR 1925 Pat 433(434). (Order dismiss- 
ing suit after preliminary decree is without 
jurisdiction and is not a decree.) 

(’20) AIR 1920 Pat 636 (638). (Order under 
0. 21, R. 66.) 

(’20) AIR 1920 Pat 249 (250) : 5 Pat L Jour 
270. (Order as to valuation of property in 
sale proclamation.) 

(’28) AIR 1928 Sind 100 (101) : 23 Sind L R 
87. (Directions to Commissioner in partner- 
ship suit.) 

(’14) AIR 1914 Sind 122 (123) : 8 Sind L R 
2^ (263,, 264). (Order under para. 19 of 


Schedule 2 setting aside award decides only 
processual rights and is not a decree.) 

(’36) AIR 1936 Pesh 79 (80). (Where an order 
of remand merely sets aside the decree of the 
trial Court and does not itself decide any of 
the points raised for determination and does 
not determine the rights of the parties with 
regard to any of the matters in controversy 
in the suit, it is not a' decree.) 

[See also (’86) 8 All 82 (84, 86).] 

[But see (’18) AIR 1918 All 97 (97) : 47 
Ind Cas 561 (662) : 40 All 653. (An order 
refusing to make a decree under Order 
XXXIV, Rule 6 of the Civil Procedure 
Code, is a decree.) 

(’86) 12 Cal 273 (276). (Partition suit — 
Order passed under S. 896 of 1882 Code 
defining the several rights of the parties 
interested in the property in dispute was 
held to bo a decree.)] 

7. (’13) 18 Cal L Jour 78(80). (Decision on ques- 
tion of limitation is not a decree.) 

‘ (’12) 15 Ind Cas 566 (566) (All). (Decision on an 
issue framed on a plea of res judicata,) 

(’14) AIR 1914 Bom 149 (152) : 89 Bom 889 
(F B). (Decision in favour of plaintiff upon 
preliminary defence that the matters in dis- 
pute were caste questions outside the juris- 
diction of Civil Courts is not preliminary 
decree.) 

(’17) AIR 1917 Lah 163 (163) : 1917 Pun Re 
No. 7. (Finding on an issue of limitation 
alone is not a decree.) 

(’16) AIR 1916 Low Bur 80 (81) : 8 Low Bur 
Rul 213. (Order overruling objections to 
maintainability of suit.) 

(’13) 19 Ind Cas 922 (923) : 6 Bind L R 287. 
(D^ision on question of limitation not a 
decree.) 

8. (’18) 21 Ind Cas 387 (388) (Cal). (Decision on 
issue as to limitation in favour of plaintiff 
is not a decree.) 

(’15) AIR 1915 Bom 21 (21) : 89 Bom 421. 
(Decision that a matter is not res judicata,) 
(’14) AIR 1914 Bom 149 (150) : 89 Bom 889 
(F B). (Overruling 87 Bom 60 and AIR 1914 
Bom 36, which held that the expression 
'rights of parties’ meant general rights such 
as rights relating to status or jurisdiction.) 
[See contra (’15) AIR 1915 Mad 1222 
(1228). (The observation "matters in con- 
troversy cover all questions such as 
character and status of party suing and 
jurisdiction concerning a pending suit’’ is 
obiter and based upon AIR 1914 Bom 86 
wh}ch was overruled by AIR 1914 Bom 149 
refold to above.)] . 
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(3) Right to eotU. This is not a vested right and an order in respect 8aetionS(2> 
thereof is not a deoree.* q 

Where however the effect of an order is to dtmtss^the suit or appeal itself, 
it amounts to a denial of the substantive rights claimed hy the plaintiff against the 
defendant and may amount to a deoree if the other elements are present.'** 


9. (’30) AIB 1020 Fat 682 (686) : 6 Pat L Jour 
473 (F B). 

(’89) 13 Mad 130 (123). 

(’98) 21 Mad 421 (482). 

[See contra (’82) AIB 1932 Bom 378 (385).] 

10. (’19) AIB 1919 Mad 871 (872) : 43 Mad 219. 
(Order Btriking out name of defendant on the 
ground that tWe is no cause of action and 
dismissing suit against him for want of 
cause of action.) 

(*85) 9 Bom 452 (453). (Order dismissing appeal 
as barred.) 

(’83) AIR 1933 All 429(481). (Order on appli- 
cation under 0. 84, B. 6.) 

(’32) AIR 1932 All 614 (616) : 64 All 482. (Refu- 
sal to grant any relief to plaintiff is a decree.) 
(’31) AIR 1981 All 383 (336): 53 All 466. (But 
order striking off defendants qn the ground 
that the plaintiff has not made out a case 
against them is to be treated as dismissing 
the case against them and therefore a decree 
against which an appeal will lie.) 

(’18) AIR 1918 All 97 (97) : 40 All 553. (Order 
on application under 0. 34, R. 6.) 

(’16) AIR 1916 All 857 (358). (Do.) 

(’16) AIR 1916 All 34 (35) : 88 All 111. 
(Order of abatement of the suit, passed in 
this case was held to be a decree.) 

(’86) 8 All 108 (111) (F B). (Order dismissing 
plaint on failure to furnish security.) 

(’ll) 11 Ind Cas 986 (986) (Bom). (Dismissal 
of suit under 0. 10, R. 4 (2). The decision 
was under S. 120 of the old Code. Now the 
dismissal is only an appealable order.) 

(’95) 19 Bom 807n (808n). (Dismissal of suit 
under S. 136 of the old Code. Now it will 
be an appealable order under the new Code.) 
(’37) AIR 1937 Gal 782 (785, 789). (Order dis- 
missing appeal as time-barred before it is 
admitti^ or registered as a decree.) 

(’26) AIR 1926 Cal 638 (639). (Dismissal of 
appeal under 0. 41, R. 11.) 

(’21) AIR 1921 Gal 561 (552). (An order 
rejecting the application to make the mort- 
gage-decree absolute is a decree.) 

(’19) AIR 1919 Cal 1052 (1068). (Dismissal of 
suit for plaintiff's failure to produce evidence.) 
(’18) AIR 1918 Cal 68 (64). (Queere— Whe- 
ther an order refusing to admit an appeal 
presented out of time is a decree.) 

(’13) 19 ind Gas 971 (973) (Cal). (O^er on 
application under 0. 34, R. 6.) 

(’18) 19 Ind Cas 981 (982) (Gal). (Dismissal 
of appeal as barred by time.) 

(’97) 24 Cal 759 (762) (F B). (Dismissal of 
appeal under 0* 41, R. 11.) 

(’86) 18 Cal 189(191). (Decision that plaintiffs 
* are minoraand so dismiaaing suit is a decree. ) 


(’82) AIR 1982 Lab 214 (215). (Order dismis- 
sing application for final decree is a decree.) 
(’28) AIR 1928 Lah 859 (860) : 9 Lah 526. 
(’25) AIR 1926 Lah 456 (457). (Abatement 
order is a decree.) 

(’20) AIB 1920 Lah 888 (840) : 1 Lah 682. 
(Do.) 

(’20) AIR 1920 Lah 8 (9) : 1 Lah 493. (Do.) 
(’16) AIR 1916 Lah 245 (246) : 1916 Pun Re 
No. 146 (F B). (Order of abatement under 
various circumstances discussed.) 

(’84) 1884 Pun Re No. 115, Page 824. (Dismis- 
sal of suit or appeal for insufficient court- fee.) 
(’82) 1882 Pun Re No. 158, page 475. (The 
order of the- Oourt allowing the objection 
taken to the appeal to the lower Appellate 
Court that it was barred by limitation was 
an adjudication upon the question and was 
therefore a decree.) 

(’83) AIR 1933 Mad 442 (446) : 56 Mad 620. 
(Withdrawal of appeal from preliminary 
decree and dismissal of appeal. Order is decree;) 
(’20) AIR 1920 Mad 580 (581). (Abatement 
order is a decree.) 

(’20) AIR 1920 Mad 148 (143). (Decision in 
appeal that the lower Court had no jurisdic- 
tion to decide the case.) 

(’19) AIR 1919 Mad 709 (709) : 42 Mad 52. 
(Order dismissing application for final decree 
in mortgage suit.) 

(’19) AIR 1919 Mad 871 (872) : 42 Mad %i9. 
(222). (An order striking off defendants on 
the ground that the plaintiff has not made out 
a case against them is to be treated as dis- 
missing the case against them and therefore 
a decree against which an appeal will lie.) 
(’17) AIR 1917 Mad 285 (286). (Abatement 
order is a decree.) 

(’16) AIR 1916 Mad 1068 (1069). (Do.) 

(’09) 4 Ind Cas 819 (820): 88 Mad 220. (Order 
dismissing interpleader suit.) 

(’95) 18 Mad 496 (497). (Order dismissing the 
suit on the ground that it had abated amounts 
to a decreel) 

(’38) AIR 1988 Nag 322 (828). (Appeal memo 
stamped after limitation under an extension 
of time — Dismissal as time-barred is a 
decree.) 

(’08) 4 Nag L R 54 (56). (Conditional decree 
for foreclosure— Refusal to make it absolute 
is a decree.) 

(’15) AIR 1916 Oiidh 122 (128): 18 Oudh Cas 
121. (Order on application under 0. 84, R. 6.) 
(’14) AIR 1914 Oudh 147 (148): 21 Ind Cas 193 
(194): 17 Oudh Cas 14. (An order that suit 
shall stand dismissed on default of certain 
payment will become a decree on default.) 
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Mon.S (2)1 . Thb word "pftrties" in' this Section, and; indeed,, in very many other Sections 

lotos 6-7 of the Code, is used to mean parties arrayed on the oue side as plaintiffs and bn 
the other as defendants}^ Thus, an order on an application by a third person to 
be impleaded as the legal representative of a deceased plaintiff in the suit is not 
an order on the rights of the parties and is therefore not a "decree.*’^* If however' 
the applicant is already a party to the suit and the effect of the dismissal of the 
application is to dismiss the suit itself, the decision will be one on the rights of 
the parties and, as such, a decree. In interpleader suits, the opposing defendants 
will be deemed to be parties and the decision of their claims inter se will be a 
decree.^^ 

The expression ‘‘matters in controversy in the suit'* refers to the subject- 
matter of the suit with reference to which some relief is sought.^^ It includes 
matters, which, though they are common ground, must have been actually decided 
if any question had arisen and which are the foundation of the whole determina- 
tion.^” It also includes matters which, though not arising on the face of the plaint 
as at first presented, arise at a subsequent stage of the suit and about which the 
parties are at controversy.^^ 


7. The deoision mast oonolusiYely determine the rights of the 
parties. — The decision must be conclusive, so far as Regards the Court expressing 
it is concerned.^ Where, for instance, a suit is tried partly by one Judge and partly 
by another and in a preliminary order the first Judge comes to certain findings 
and directs that after evidence on certain points had been taken the final decree 


(*10) 8 Ind Cas 409 (409) (Oudh). (But order 
striking off defendants on the ground that 
the plaintiff has not made out a case against 
them is to be treated as dismissing the case 
against them and therefore a decree against 
which an appeal will lie.) 

(’81) AIR 1931 Pat 353 (353) ; 10 Pat 471. 
(Abatement order is a decree.) 

(’17) AIR 1917 Pat 497 (498). (Suit disposed of 
on preliminary point— Disposal is a decree.) 
(’27) AIR 1927 Rang 148 (148, 149) : 5 Rang 
888. (Order refusing adjournment and dis- 
missing suit.) 

11. (’13) 20 Ind Gas 898 (899): 16 Oudh Gas 350. 
(’29) AIR 1929 Gal 669 (670). (Minor defen. 
dants who are not represent^ are not parties 
to the suit.) 

12. (’24) AIR 1924 Mad 813 (815). 

(’25) AIR 1925 All 481 (482): 47 All 741. (Order 
in an application to set aside decree bringing 
on record legal representative.) 

(’06) 28 All 109 (111). (The appointment of a 
legal representative is not a determination of 
any issue which is properly raised in the suit.) 
(’21) AIR 1921 Nag 23 (24) : 17 Nag L R 45. 
[See also (’13) 20 Ind Cas 950 (951) (Mad.)] 
[But see (’85) AIR 1985 Lah 47 (48). 

(’16) AIR 1916 Lah 245 (247); 1916 Pun 
Re No. 128 (FB). (In this case an order on 
an application by a third party was held to 
be a decree. But attention was not directed 
to the fact that the applicant was a third 
party. The actual decision is therefore not 
correct.)] 


18. (’20) AIR 1920 Mad 424 (425): 48 Mad 812. 
(’20) AIR 1920 Lah 8 (9): 1 Lah 493. (Rely- 
ing on AIR 1916 Lah 245 which on the facts 
was really wrongly decided. See foot-note 12, 
supra,) 

14. (’08) 80 All 22 (23). 

(’09) 4 Ind Cas 319 (320): 83 Mad 220. 

15. (’15) AIR 1915 Bom 42 (44): 39 Bom 422. 
(’15) AIR 1915 Cal 272 (274). 

(’27) AIR 1927 Gal 850 (851) : 55 Gal 219. 
(Remand after framing additional issue is not 
a decision on a matter of controversy.) 

16. (’15) AIR 1915 P C 116 (118): 42 Cal 914 : 42 
Ind App 91. 

(’27) AIR 1927 Pat 296 (297): 6 Pat 880. 

17. (’28) AIR 1928 Oudh 862(364):8 Luck 628(FB). 

Note 7 

1. (’28) AIR 1928 Lah 841 (843). (Case not 
finally disposed of— No appeal lies.) 

(’85) 9 Bom 188 (195). (Order not deciding 
the suit not a dSbree.) 

(’88) AIR 1988 All 261 (262). (An order re- 
manding the suit for retrial with a proviso 
demanding the plaintiff to file certain papers 
within one month is not a decree.) 

(’81) AIR 1981 Mad 471 (478, 474): 54 Mad 
887. (Decision finally disposing of matter 
between parties is decree though named as 
"Order” in the proceedings.) 

(’12) 16 Ind Gas 45 (46) (Mad). (Order direct- 
ing parties to put draft schemes is not decree.) 
(’87) AIR 1987 Oudh 12 (18) : 12 Luck 586. 
(Suit under S. 38 U. P. Agriculturists Relief 
Act— Adjudication made therein is a decree.) 
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shonld take a oertaiti sbapOt knd .the Beo(«d Judge vaidM oertain of his predecessor’s fihntiOftS (O 
findings in the final judgment, the order of the first Judge is not a decree.* 'Votes 7-B 

8. There must be a formal expression of the adjadloatlon.— A decree 
is a necessary part of the tdtimate procedure in all suits ; without it a judicial 
record does not speak and the law could not be executed.* 

It is essential for a decree that there, should be a formal expression of the 
adjudication.* Such expression must be both deliberate and given in the munnnr 
provided by law.* But it need not be in any particular /cm.* 

It has, however, been held by the Nagpur Judicial Oommissioner’s Court in 
some oases* that the absence of a formal decree will not make an adjudication any 
the less a decree, if, in point of law, it operates as a decree. The Lahore High 
Court has also in some oases* hold that if an order could be formally , drawn up a? 
a decree it may be taken to be a decree. This seems to be arguing in a circle, as 
nooording to the Section itself and according to all the other High Courts, nothing 
will operate as a decree unless formally drawn up.^ The said decisions of the 
Lahore High Court, therefore, cannot be accepted as laying down sound law. 

Again, it has been hold* that the omission to draw up a decree does not 
affect a party.’s right of appeal. This view also, it is submitted, is not based on 
sound principles. An appeal under Section 96 lies only against a decree and where 
there is in fact no decree (i.e., a formal expression of an adjudication) there can 
be no appeal.* 

The mere drawing up of an order in the form used for decrees will not, 
however, make it a decree, if it does not, in itself, really fall within the definition 
of a decree.*® 


(’35) AIR 1935 Pat 456 (456). (Order of re. 
mand conclusively determining the rights of 
parties with regard to matter in controversy.) 

[See alto (’86) 8 All 108 (111).] 

2. (’08) 4 Low Bur Rul 256 (358, 261). 

Note 8 

1. (’83) 5 All 520 (526). 

2. (’14) AIR 1914Smdl22(133):8SindLR 260. 
(’24) AIR 1924 Bom 33 (34). (Unless a decree 
is drawn up there is no appeal.) 

(’83) 5 All 520 (526). 

<’02) 29 Cal 758 (760) (FB). (Preliminary orders 
in partition and account suits, if they de- 
clare the rights of the parties, ought to ho 
formally drawn up as decrees.) 

(’18) AIR 1918 Upp Bur 28 (29): 3 Upp Bur 
Rul 1. ('Adjudication,’ meaning.) 

3. (’09) 4 Ind Cas 829 (830) : 34 Both 182. 

4. (’12) 16 Ind Cas 45 (46) (Mad).' 

5. (’21) AIR 1931 Nag 108 (108): 17NagLR66. 
(’30) AIR 1930 Nag 122 (123): 26 Nag LR 24. 
(Following 19 C W N 755 and AIR l923Cal 
308.) 

(’ll) 0 Ind Cas 1019 (1022): 1911 Pun ReNo 41. 
(’80) AIR 1980 Lah 125 (126). 

7. (’24) AIR 1924 Bom 88 (84, 85). 

(’10) 84 Biw 182 (188). - . 


(’16) AIR 1916 AU 84 (35) : 32 Ind Cas 104 
(106): 88 All 111. 

(’18) 19 Ind Cas 894 (895) : 87 Bom 480. 

(’92) 16 Bom 343 (248). 

(’91)16 Bom 870 (375). (Withdrawal of 
appeal — No decree is drawn up. Therefore 
order is not a decree.) 

(’24) AIR 1924 Cal 1006 (1007). Cnme does 
not run for purposes of appeal until decree is 
drawn up.) 

(’92) 19 Cal 463 (467, 468) (FB). (In this case 
the decision was adjudicated on the rights of 
the parties — The order was treated as decree 
against which there could ho an appeal for 
the benefit of suitors.) 

(’12) 16 Ind Cas 45 (46) (Mad). 

(’12) 15 Ind Cas 985 (986): 8 Nag-L R 92.; 

8. (’19) AIR 1919 Lah 58(54):1919 Pun BeNo66. 
(’15) AIR 1915 Cal 272 (273). (Court refused 
to draw up decree.) 

[See alto (’13) 19 Ind Cas 894(896): 87 Bom 
480).] 

9. See the cases noted In foot.note 7 above. 

10. (’26) AIR 1926 Nag 76 (76). 

(’21) AIR 1921 Nag 108 (108): It Nag LB 66. 
(’26) AIR 1926 Bom 237 (238). 

(’13) 20 Ind Cas 1 (1) (Cal). 

(’SO) AIB1980Nag206(207): 3eNag L R.I66. 
(’34) AIR 1984 Pat 18 (14). 


8CPC. 4. 
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9# Glasses of deetees. — The Code recognises the following classes of decrees: 

(1) preliminary deoreOi 

(2) final decree, 

: (3) decree partly preliminary and partly final, 

(4) order rejecting plaint, and 

(5) determination of a question within Section 47 or Section 144. 

A decree passed in appeal is really a decree in the suit, for, an appeal is only 
a continuation of the suit.^ A compromise or a consent decree is a decree withini 
the meaning of this Section.^ 

10* Preliminary deoree* — • Where an adjudication decides the rights of the^ 
parties with regard to all or any of the matters in controversy in the suit, but 
does not completely dispose of the suit, it will bo a preliminary decree.^ Where it* 
completely disposes of the suit it is a final decree.* In other words, a preliminary 
decree is passed in those cases in which the Court has first to adjudicate upon the 
rights of the parties and has then to stay its hand, for the time being, until it is iui 
a position to pass a final decree in the suit.* 

It has been seen in Note 6 above, that interlocutory orders which do not 
decide the rights of the parties are not decrees.* Such orders cannot consequently 
be treated as preliminary decrees.* Thus, a finding that a defendant is an agriculturist 
within the meaning of the Dekkan Agriculturists* Belief Act, or, that a plaintiff’s 
suit is not barred by res judicata^ is not a preliminary decree.® 


Note 9 

1. (’17) AIR 1917 Mad 697 (698). 

2. (’22) AIR 1922 Cal 368 (361) : 49 Cal 220. 

Note 10 

1. (’24) AIR 1924 Cal 160 (161). 

(*17) AIR 1917 Lah 163 (153) : 1917 Pun Re 
No. 7. 

(’21) AIR 1921 Bom 220 (223) : 45 Bom 627. 

(*09) 3 Ind Cas 999 (1000) (Cal). 

(’21) AIR 1921 Nag 108 (108): 17 NagLR66. 

(’84) AIR 1934 Oudh 807 (809). (Where in a 
suit for contribution the Court decided that 
the defendants were liable to contribute and 
also the extent of the liability and it only 
remained to work out the amount of the 
decree, it was held that the findings amounted 
to a preliminary decree from which an appeal 
was competent.) 

a. (’24) AIR 1924 Cal 160 (161). 

8. (’ll) 9 Ind Cas 1019 (1021): 1911 Pun He No. 
41. (Followed in 15 Ind Cas 568. Lah.) 

(’18) 19 Ind Gas 922 (928) : 6 Sind L R 287. 
(’81) AIR 1981 All 886(386); 58 All 283 (PB). 
(Preliminary decree conclusive as regards 
Court passing it.) 

,(’16) AIR 1916 Pat 870 (871) : 1 Pat L Jour 
406 (FB). (Preliminary deoree is given effect 
to by the final decree.) 

4. See cases in foot-notes 4 to 9 in Note 6. 

fl. (*16) AIR 1916 Low Bur 44 (46). (Decision 
on prelimina |7 isioo.) 


(’14) AIR 1914Bom23(24):38Bom 331. (Do.) 
(’14) AIR 1914 Bom 149 (152) : 89 Bom 889 
(PB). (Decision on preliminary issue —Over- 
ruling practically 84 Bom 182; 86 Bom 586; 
37 Bom 60 : 17 Ind Cas 687.) 

(’14) AIR 1914 Bom 86 (87) : 88 Bom 892. 
(Direction to Commissioner to take account.)* 
(*15) AIR 1915 Cal 272 (274). (Decision on. 
preliminary issue.) 

(’97) 24 Cal 725 (738, 740) (FB). (Order sub- 
sequent to the preliminary decree appointing 
Commissioner.) 

(’67) 7 Suth W R 222 (228). (Decision on 
preliminary issue.) 

(’26) AIR 1926 Lah 887 (887). (Suit for 
damages— Order for recovery of amount to 
be calculated is not a preliminary decree.) 
(’17) AIR 1917 Lah 261 (265) : 1917 Pun Re 
No. 62. (Decision on preliminary issue.) 

(’17) AIR 1917 Lah 153 (154) : 1917 Pun Re 
No. 7. (Do.) 

(’12) 18IndCa8800(801):1911PunHeNo. 82. 
(’12) 15 Ind Cas 985 (987) : 8 Nag L R 92. 
(D^ision on preliminary issue.) 

6. (’21) AIR 1921 Bom 220 (222) : 46 Bom 627. 
(Finding that party is an agriculturist is* 
not a decree.) 

(’22) AIR 1922 Bom 886 (887). (Do.) 

(’12) 15 Ind Cas 566 (566) (All). (Prelimiftary 
issue of res judioata.) 

(’24) AIR 1924 Bom 88 (84). (Finding that 
party is an agriattltnriet is not a deosss.) 
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The Code provides for the passing of preliminary decrees in the following SeotioiiiCSl' 
classes of cases : Hote 10 

(1) 0. 20, B. 12 . • Suita for possession and for rent or mesne 

profits.^ 

(2) 0. 20, B. 13 • . Administration suits. 

(3) 0. 20, B. 14 . . Suits for pre-emption. 

(4) 0. 20, B. 16 • . Suits for dissolution of partnership.® 

(5) 0. 20, B. 16 . . Suita for accounts between principal and 

agent. 

(6) 0. 20, B. 18 • . Suits for partition and sopfiLrate posses. 

Sion.® 

(7) 0. 34, Er. 2, 3 . . Suits for foreclosure of a mortgage. 

(8) 0. 34, Br. 4, 6 . . Suits for sale of mortgaged property.^® 

(9) 0. 34, Br. 7, 8 • . Suits for redemption of mortgage. 

There is a difference of opinion as to whether the list is exhaustive of the 
cases in which a preliminary decree can bo passed. In an earlier case of the Calcutta 
High Court it was held that except in cases expressly provided for in the Code no 
preliminary decree can be passed.^^ A later case of the same High Court^® held that 
the list is not exhaustive. The Bombay High Court has also held to the same 
effect.^® There seems to be nothing in principle to show why, if an order satisfies 
all the conditions of a preliminary decree as defined, it should not bo taken as such 
simply because it is not expressly provided for in the Code. There is also a conflict 
of views as to whether there can bo more than, one preliminary decree in the same 
suit. Ordinarily there can bo only one such decree in a suit. The Calcutta High 
Court has held^^ that there may be exceptions to the rule. Thus, where the Appellate 
Court passed a preliminary decree in a suit for administration of a debutter estate 
and sent the case back ordering that the lower Court should direct a taking of 
accounts, and the lower Court in pursuance of the order made an order defining 
the extent and character of the liability of a party to render an account, it was 


(’15) AIR 1915 Bom 42 (43) : 39 Bom 422. 
(Finding that party is an agri^'nlturlst is 
not a docroe — But if the finding involves a 
direction to take an account between the 
parties as per S. 13 of the Dekkhan Agricul- 
turists’ Belief Act, it is a preliminary decree. 7 
Ind Cas066 and 16 Ind Cas 159 (160), which 
hold a contrary viow are no longer good law.) 
(’15) AIR 1915 Bom 31 (21) ; 39 Bom 431. 
(Decision that a matter is not res judicata.) 
(’13) 21 IndOas 387 (388) (Cal). (Preliminary 
issue of res judicata.) - 
(’12) 15 Ind Cas 668 (665) : 1918 Pun Be No. 
16. (Do.) 

7. (’79) 4Cal629(688). (Decree for possession re- 
serving enquiry into mesne profits is a preli- 
minary decree.) 

(’70) 14 Suth W B 93 (93). 

(’14) AIB 1914 Cal 804 (804). (Formally ex- 
pressed decision as to possession in snit for 
possession and mesne profits.) 

(’10) 6 Ind Oai 648 (648) (Lah). (Order decla- 
ring decree-holdecentitlM to mesne profits is 


a decree reserving ascertainment of amount 
later on.) 

8. (’15) AIB 1915 P C 116 (117) : 42 Cal 914 ; 
42 Ind App 91 (PC). (Order declaring part- 
nership dissolved from a particular date.) 

9. (’98) 20 All 811 (812). (Decree for partition is 
a preliminary decree.) 

(’92) 19 Cal 463(467,469) (FB). (Order declar- 
ing rights of parties is a preliminary decree.) 
(’96) 28 Cal 379 (283). 

(’09) 8 Ind Cas 247 (252, 263) (Cal). 

(’02) 29 Cal 768 (760,764) (FB). (Order declar- 
ing rights of the parties and the property to 
bo partitioned is a preliminary decree.) 

(’86) 13 Cal 278 (376). 

(’86) 12 Cal 209 (212). 

(’95) 18 Mad 78 (87). 

(’88) AIB 1938 Oudh 229 (380). 

10. (’16) AIB 1916 Bom 806 (807) ; 40 Bom 831. 

11. (’19) AIR 1919 Cal 861 (862). 

12. (’34) AIB 1924 Cal 160 (163). 

18. (’31) AIB 1931 Bom 320 (233) : 45 Bom 637. 
14. (’34) AIB 1934 Cal 160 (163). 
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Ckotlona(2) bold tbat tbe latter order was also a preliminary, decree.” An earlier case of tbe 
No^ 10-11 Calcutta High Court^^ and the Madras High Gourt^^ hold that there cannot be 
more than one preliminary decree. The same vie,w. is taken by the Bombay High 
Court and by the Oudh Judicial Commissioner’s Oourt.^^' It has been held by the 
Patna High Gourt^^^ that the definition of a decree in this Section must be taken 
along with the provisions of the Code regarding the stage at which a decree may 
be prepared and that the order of an Appellate Court in an appeal from the 
preliminary decree in a suit for redemption, remanding the case to the lower Court 
and giving directions as to the mode of taking accounts is not a preliminary 
decree. It is not competent for a Court to dismiss a suit after a preliminary decree 
is passed or to vacate the preliminary decree for default in subsequent stages of 
the proceeding; it can only be reversed in appeal.^®® 

Under the Code of 1877, an order directing accounts was not within the 
definition of “decree;**^® but, under the Code of 1882, it was so.*® Such orders when 
they involve a decision of the rights of the parlies will be preliminary decrees 
under the present Code.*^ 

11. Final deopeOt — A decree may be said to become final in two ways : 

(1) When the time for the last appeal has expired without any appeal 
being filed, or the matter has been decided by the decree of the highest Court. ^ 

(2) When the decree, so far as regards the Court passing it, completely 
disposes of the suit.® 

It is in the latter sense that the words "final decree” are used in Section 2 
sub-clause (2). The appealability of a decree therefore will not affect its character 
as a "final decree.” 

A suit is completely disposed of when there is nothing further remaining to 
be decided, in it. Thus, where a decree is passed for a sum representing past mesne 
profits, and for subsequent mesne profits at a particular rate without directing any 
inquiry, the decree completely disposes of the suit and is therefore a final decree.® 
If the Court, however, had merely declared that a party is liable for mesne profits 
and directed an enquiry into the amount of mesne profits, the declaration, though 

i^C24) AIR 1924 Cal 160 (162b Note 11 

1C. (’15) AIR 1915 Cal 272 (274). 

17. (’19) AIR 1919 Mad 998 (1000 ): 42 Mad 296. 

(’80) AIR 1980 Mad 528 (580) : 58 Mad 878. 

18. (’24) AIR 1924 Bom 83 (85). 

18a.(’21) AIR 1921 Oudh 224 (224) : 24 OudhCas 

see. 

18b.(’84) AIR 1984 Pat 97 (99). 

18c.(’82) AIR 1982 Mad 519 (522). 

19. (’83) 9 Cal 773 (777). 

20. (’91) 15 Bom 155 (159) : 18 Ind App 6 (PC). 

(’79) 3 Bom 161 (166). 

(’09) 2 Ind Cas 161 (163) (Bom). 

(’85) 9 Bom 183 (195). 

(’09) 2 Ind Cas 553 (555): 86 Cal 498. 

' (’96) 28 Cal 406 (409). 

(’01) 1901 Pun Re No. 18, page 47. 

(’95) 18 Mad 78 (87). 

21. (’15) AIR 1915 P 0 116 (117): 42 Cal 914: 42 
Ind App 91 (PC), 


1. (’17) AIR 1917 All 323 (324). 

(’78) 1 All 132 (134). (Followed in 7 All 107.) 
(’27) AIR 1927 All 848 (849): 50 All 68. 

(’25) AIR 1925 All 291 (292): 47 All 583. 

(’90) 12 All 129 (155, 156) (PB). 

(’78) 1 All 293 (295). 

(’31) AIR 1931 Cal 823 (824). (Decree as modi- 
fied in review is the final decree.) 

(’09) 4 Ind Cas 167 (168) (Cal). 

2. (’ll) 10 Ind Cas 786 (736) ; 7 Nag L R 41. 
(An absolute decree for redemption, sale or 
foreclosure is a final decree.) 

3. (’25) AIR 1925 Mad 1276 (1276). 

(’28) AIR 1928 Cal 804 (804). 

[See also (’98) 1898 All W N 99(99). (Parti- 
tion suit— Final decree can be passed only 
after perusing the. amin's report.)] 
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lb decree, does not completely dispose of the suit and is therefore only a preliminary 
decree and not St final one.^ 

A decree to which a condition is attached, upon the fulfilment of which the 
decree-holder is to enjoy the fruits of his decree, does not because of that become 
a preliminary decree; it is nevertheless a final decree. 

Illustration 

A files a suit for pre-emption against B, A decree is passed in A*8 favour but with the eon. 
dition that unless the purchase-money is paid within two months from the date of the decree, 
the suit shall stand dismissed. The decree is a final one, inasmuch as the Court having passed 
such a decree has no further judicial function to perform in respect of the complete disposal of 
the Buit.^ 

Ordinarily there will be only one final decree in a suit. But circumstances 
are not inconceivable which require the passing of more than one final decree in 
the same suit. 

Illustration 

A obtains a preliminary decree against B, B appeals and obtains an order for stay of farther 
proceedings in the lower Court in respect of a portion of the subject-matter. The trial Court 
passes a final decree in respect of the portion not affected by the stay order. The appeal is sub- 
sequently dismissed, A can apply for a supplementary or second final decree in respect of the 
portion about which no final decree was passed.^ 

See also notes to Order 34 Rules 3 and 6 under the heading ‘Appeal.* 

12, Decree partly preliminary and partly final. -- A decree may be 
partly preliminary and partly final. Thus, where in a suit for possession of 
immovable property with mesne profits, the Court — 

(a) decrees possession of the property, and 

(b) directs an enquiry into the mesne profits, 

the portion (a) is a final decree and the portion is a preliminary one.^ 

Similarly, a direction in the final decree leaving distribution of assets 
undisposed of is in essence a preliminary decree and the decree is partly final and 
partly preliminary.* 


13. Order rejecting plaint. — An order rejecting a plaint does not preclude 
the plaintiff from presenting a fresh plaint on the same cause of action.^ Such 
an order, therefore, does not negative the rights of the plaintiff as in the case of 
dismissal of the suit.* The Section, however, specifically provides that the rejection 
of a plaint shall be deemed to be a decree.* 

Is an order rejecting a memorandum of appeal a decree ? There is a conflict 
of opinion on the point. On the one hand, it has been held that the words “shall 


4. (’87) 14 Cal 50 (53, 54). 

5. (’20) AIR 1920 Oudh25 (26):230udh Cas254. 

[See also (’7G) 1 All 132 (134). 

(’14) AIR 1914 Oudh 221 (222). (Pro-emptiou 
suit— Following 21 Ind Cas 193.) 

[But see (’33) AIR 1933 All 261 (262).] 

6. (’18) AIR 1918 Gal 9 (10). 


period suit would stand dismissod is a com- 
bined decree.) 

2. (’30) AIR 1930 Mad 528 (530, 5dl):53 Mad 378. 

Note 13 

1. See 0. 7, R. 13. 

2. See cases in Note 6, Foot Note 10. 

(’71) 7 Bong L R 663 (668) (F B). (Rejection 
for undervaluation.) 


Note 12 

1. (’29) AIR 1929 Cal 383 (383). 

(’14) AIR 1914 Oudh 147 (148) : 21 Ind Cas 
• 193 (194) : 17 Oudh Cas 14. (Decree declar- 
ing that on default of payment within fixed 


3. (’38) AIR 1938 All 150 (151), (Rejection of 
plaint on ground of deficiency of court-fee.) 
(’35) AIR 1935 Gal 336 (337) : 62 Cal 61. 
(Rejection of plaint for non-payment of 
deficit court-fee.) 

( 36) AIR 1936 Fesh 155 (156), 


Section 2 (2) 
Notes IMS 
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BmOobSO) ))e deemed to include the rejection of a plaint" show that but for the use of those 
Note 18 words an order of rejection, even of a plaint, will not be a decree, that there is no 
provision corresponding to this provision applicable to the rejection of a memoran- 
dum of appeal, that Section 107 sub-section 2 infra dealing with the powers of 
an Appellate Court cannot enable a memorandum of appeal to be regarded as a 
plaint and that consequently, the rejection of a memorandum of appeal is not a 
decree.^ On the other hand, it has been held in a number of oases that the 
rejection of a memorandum of appeal is a decree. But the reasoning on which this 
view is based differs in different cases. According to one view, it is a decree by 
virtue of this clause read with Section 107 sub-section 2.^ According to a second 
view, such a rejection is a decree independently of the application of Section 107 
sub-section 2, if it conclusively disposes of the appeal.® A third view is that a 
rejection which amounts to a dismissal of an appeal is a decree.^ See also the 
undermentioned cases.® 

As has been seen in Note 6 ante, the dismissal of a suit or appeal will be 
a decree. The question whether an order is one of rejection or of dismissal of a 
suit or appeal must be determined with reference to the substance and not the 
form of the order.® An order dismissing an appeal for deficient court-fee must be 
treated on the same footing as the rejection thereof.^® An order refusing leave to 
join two causes of action and returning a plaint with directions to institute two 
different suits, is substantially an order rejecting a plaint and is a decree.^^ 

A rejection of the plaint, in order to be a decree, need not be limited to the 
cases provided for in 0. 7 R. 11.^® It is, however, necessary that the rejection must be 


4. (’82) AIR 1932 Gal 482 (484) : 59 Gal 888. 
(’95) 18 All 101 (108) (F B). 

(’22) AIR 1922 Cal 246 (246) : 49 Gal 855. 
(•08) 30 All 143 (146). (Following 18 All 101.) 
(’98) 21 All 133 (136) (P B). (18 All 101 re- 
ferred to.) 

(’36) AIR 1936 Cal 804 (805) : I L R (1937) 1 
Cal 103.’ (AIR 1932 Cal 482. Foil.) 

(’22) AIR 1922 Lah 87 (87) ; 3 Lah 30. 

(’88) AIR 1938 Nag 122(124):! LR 1938 Nag 
106 (FB). (AIR 1982 Cal 482, FoU.) 

(’ll) 9 Ind Cas 748 (748) : 14 Oudh Cas 49. 
(’36) AIR 1986 Fesh 140 (141). (AIR 1932 
Gal 482, Foil.) 

(’10) 8 Ind Cas 486 (437) (Mad). (FoUowing 
18 All 101.) 

5. (’93) 16 Mad 285 (285). 

(*85) 1885 All W N 323 (828) : 8 All 88. 

(’18) 19IndCa898l(932)(Cal). (12 Cal 80, Foil.) 
(’86) 12 Cal 80 (81). 

(’86) AIR 1936 Mad 101 (101) : 59 Mad 805. 
(16 Mad 285, Foil.) 

(’04) 27 Mad 21 (22). (Do.) 

(’99) 22 Mad 155 (157). (Do.) 

(’39) AIR 1989 Pat 83 (84): 17 Pat 687. (Do.) 
(’22) AIR 1922 Pat 281 (288) : 6 Pat L Jour 
625. (Do.) 

6. (’85) 9 Bom 452 (458). 

(’88) AIR 1988 Pat 461 (462): 17 Pat 245. (It 
cannot be laid down as a universal proposi- 
tion that an order rejecting a memorandum 
of appeal under 0. 41 B. 8, C. P. G., is 
appealable. Only in those cases in which it 


finally disposes of the disputes between the 
parties it would bo appealable as a ''decree.” 
0. 48, R. 1 does not provide for an appeal from 
an order rejecting the memorandum of 
appeal for non-compliance with 0.41, R. 1.) 
(’97) 21 Mad 152 (153). (Refusal to receive an 
appeal is not a decree.) 

[But see (’37) AIR 1987 All 280(281): I L B 
1937 All 484. (Rejection without jurisdic- 
tion does not conclusively determine appeal 
. . • Not a decree.)] 

7. (’03) 8 Cal W N 64 (65). (Rejection on the 
ground that no appeal lies.) 

(’84) 1884 Pun Re No. 115, Page 324. 

(’22) AIB1922Nag 62 (63,64) : 18NagLR15. 

8. (’85) 7 All 887 (888). 

(’27) AIR 1927 Nag 100 (100). 

9. (’86) AIR 1936 Cal 804 (805) : I L R (1987) 1 
Cal 103. 

10. (’32) AIR 1982 Cal 482 (484) : 59 Cal 388. 
(’22) AIR 1922 Nag 62 (63. 64) : 18 Nag LR 15. 
(’22) AIR 1922 Pat 281 (282) : 6 Pat L Jour 625. 

11. (’86) 8 All 191 (198, 194). 

[See also (’84) 14 Cal 284(235). (Order refus- 
ing to register claim as a suit amounts to 
rejection.) 

(’93) 16 Mad 127(128, 130) (Do.; Following 
14 Cal 284.)] 

12. (’86) 13 Cal 189 (191). (Rejection on the ground 
that suit was instituted by a minor.) 

(’93) 16 Mad 285 (285). (Rejection on the 
ground that the appeal was not legally pre- 
sented.) 
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one authorised by the Code. If it is not authorised by some provision of the Code, 
the rejeotion will not amount to a deoree.^^ 

An order returning a plaint or memorandum of appeal to be presented to 
the proper Court or for amendment is not a decree.^^ The reason is that such order 
does not negative any rights of the plaintiff and is not a decision on the rights of 
the parties. An order returning a plaint to be presented to the proper Court was, 
however, appealable under the old Code^* and is also appealable under this Code as 
an appealable order.^® 


H. Determination of a question within Section 47 or Section 144. — 

The determination of any question within Section 47 or Section 144 is expressly 
included in the definition of “decree*’ though such determination is neither made in 
nor is drawn up in the form of a decree.^ 

Every order, however, passed under Section 47 or Section 144 is not neces. 
sarily a decree. It is essential that the order must have decided the rights of the 
parties with regard to the matter in controversy in the proceedings under those 
Sections.^ In other words, it must be a final decision either granting a relief or 


(*89) 11 All 91 (92. 93) (FB). 

(’93) 17 Bom 66 (59). 

(’83) 12 Cal L R 148 (149). 

(’81) 6 Cal 249 (251). (Court-fcea Act. S. 12, 
does not prohibit appeal where question is in 
respect of the class to which suit belongs.) 
(’21) AIR 1921 Lah 48 (48). 

(’14) AIR 1914 Lah 153 (153) ; 1914 Pun Re 
No. 80. 

(’15) AIR 1915 Mad 483 (484). (Following 13 
Cal 189— Rejection is not conflned to Ss. 53 
and 54 of 1882 Code, i. o. 0. 7 Rr. 11. 17 
and 0. 6. R. 18 of 1908 Code.) 

(’82) 4 Mad 204(208). (Court-fees Act, S. 12, 
does not prohibit appeal where question is in 
respect of the class to which suit belongs.) 
(*29) AIR 1929 Pat 615 (616). 

13. (’87) AIR1937 A11280(281):ILR1937 A11484. 

14. (’05) 27 All 21 (22). (Order returning plaint.) 
(*91) 13 All 320 (321). (Do.) 

(’79) 2 All 357 (358). (Do). 

(1900) 1900 Pun L R page 137 (140). (Do.) 
(’36) AIR 1935 Mad 574 (576). 

(’98) 21 Mad 234(235). (Order returning plaint.) 
[But see (’78) 1 All 620 (622).] 

16. Bee S. 588 (6) of the old Code. 

16. See 0. 48. R. 1. Cl. (a). 

Note 14 

1. (’01) 6 Cal W N 283 (284). 

(’81) 8 All 638 (685) (FB). 

(’87) AIR 1987 All 48 (49). 

(’85) AIR 1936 All 873 (874). (Order passed 
under S. 144 is a decree within the meaning 
of S. 2.) 

(’86) AIR 1936 Cal 812 (812). (Order rejecting 
application for restitution under S. 144 on 
ground of limitation amounts to decree and 
is appealable.) 

(*88) AIR 1988 Lah 456 (466). 

(’88) AIR 1988 Nag 212 (216) : I L R 1988 Nag 
688. (The case of a judgment-debtor when he 
is fighting with the decree-holder auction* 
purdiaser falls under S. 47 and an order passed 


against the judgment-debtor is a decree under 
S. 2 (2).) 

(*37) AIR 1937 Oudh 337 (338) : IS Luck 809. 
[See (’82) AIR 1932 Pat 317(319): 11 Pat 668. 
(Though order does not arise under S. 144, 
but still as it was passed on the footing that 
it is covered by S. 144, it has been held ap- 
pealable.)] 

2. (’ll) 10 Ind Cas 371 (871) (Cal). (Assessment 
of the value of property in execution pro- 
ceedings is not decree.) 

(’29) AIR 1929 Mad 718 (720). (Order for 
arrest not a decree.) 

(’86) AIR 1936 All 479 (480). (Decision that 
certain persons are representatives of judg- 
ment-debtor Is one under S. 47 and is decree.) 
(’83) AIR 1983 All 382 (883, 884): 65 All 548. 
(Order on application by surety for cancel- 
lation of surety bond.) 

(’82) AIR 1982 All 85 (89): 58 All 891. (Order 
prescribing order of sale of mortgaged pro- 
perties decides rights of parties.) 

(’29) AIR 1929 All 890 (391). (Order granting 
leave to applv for execution is not a deter- 
mination of the rights of the parties.) 

(’27) AIR 1927 All 208 (209). 

(’26) AIR 1926 All 401 (401). 

(’01) 28 AU 162 (156, 167) : 27 Ind App 209 
(PC). (Order in execution fixing period for 
which niMne profits are recoverable.) 

(’89) AIR 1939 Bom 66 (66). (Order by appel- 
late Court under 0. 41, R. 5, Civil V, C., 
refusing to stay execution is nut one within 
S. 47 and is not a decree.) 

(’86) 10 Bom 200 (202). (Refusal of execution 
on the ground of no jurisdiction.) 

(’SO) AIR 1980 Cal 89 (91) : 66 Cal 550. 
(Order for mesne profits by way of restitu- 
tion is decree, though amount not fixed.) 
(’16) AIR 1916 Cal 815 (816). (Order refusing 
decree-holder permission to withdraw his bid 
at auption sale does not adjudicate any 
rights and |8 not a decree.) 


SMttonXa) 
Notes IJHI 
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(fo6iiettiii(6y reiffising an a^Ueation.* -The determination of a mere issue made prior to the 
Nofbi 11^18 passing of the final order, ^ or an order merely determining a point of law arising 
incidentally in the course of a proceeding for determining the rights of the parties,^ 
is not a decree. Thus, a refusal to summon a witness in a proceeding under 
Section 47 is not a decree.* In the undermentioned case*^ the Madras High Court 
held that an order in execution proceedings disallowing a plea of limitation raised in 
bar of the execution was a decree. It is submitted that the view is not correct. 
For orders under Section 47 and Section 144 which do not amount to decrees, see 
Notes 84 and 86 to Section 47 and Note 31 to Section 144. 

There is no distinction between a decree in a suit and a decree in a proceeding 
under Section 47 or Section 144.^ 


15. “Deoree” does not inolude appealable orders. — The definition 
expressly excludes an adjudication from which an appeal lies as an appeal from an 
order.^ Orders which are so appealable are specified in Section 104 and 0. 43 R. 1 
of the Code. An order, therefore, which falls within the purview of Section 47 or 
Section 144 or is otherwise within the general definition of a decree, is nevertheless 
not a decree if an appeal lies therefrom under Section 104 and 0, 43 R. 1.* 


(*14) AIR 1914 Gal 149 (149) : 41 Gal 160. 
(*12) 13 Ind Gas 865 (367) (Gal). 

(*11) 12 Ind Gas 745 (749, 750) (Gal). (Gases 
discussed — Tests suggested in 24 Gal 725 
and 10 Ind Gas 371 (Gal).) 

(•01) 8 Gal W N 257 (261, 262). (Objection of 
the judgment- debtor to the valuation of pro- 
perty in execution proceedings overruled — It 
IS a decree because it is a judgment-debtor's 
right to have the property properly valued.) 
(•83) 9 Gal 214 (215). 

(•39) AIR 1939 Lah 177 (178). (Order that 
executing Court had jurisdiction to hear ob- 
jection application of judgment-debtor under 

S. 47 is ah order which determines a very 
important right and is a decree.) 

(•32) AIR 1932 Lah 120 (121). (Order accept- 
ing or refusing security bond is not appealable.) 
(•20) AIR 1920 Lah 443 (444). (Question 
whether decree-holder is entitled to the 
benefit of the provisions of 8. 72 is a decree 
under S. 47.) 

(*14) AIR 1914 Lah 415 (416) : 1913 Pun Re 
No. 110. (I^ecision on a question of limita- 
tion in a proceeding under 8. 144 is not a 
decree.) 

(’86) Am 1986 Mad 623 (624). 

(■33) Am 1983 Mad 162 (153) ; 56 Mod .453, 
(Ordet staying or lefosing stay of execution 
is not appealable as a decree.) 

(’04) 27 Mad 259 (261) (F B). (Overraling 23 
Mad 568 and dissenting from 80 Oal 617.) 
(’88) Am 1938 Nag 84 (85): 29 Nag L B 121. 
(Order staying or refusing stay of execution 
is not appealable as a decree.) 

(’27) AIB 1927 Nag 112 (112) : 23 Nag L B 
14. (Order under 0. 21, B. 71 is a decree; 
following AIB 1922 All 200 (F B).) 

(’20) AIB 1920 Pat 249(250):6PatLJour270. 
(’87) AIB 1987 Bang 167 (158, 169). 

(’85) AIB 1986 Bang 600 (601). 


(’81) AIB 1931 Bang 221 (223) ; 9 Bang 854. 
(Order staying or refusing to stay execution 
is not appealable as a decree.) 

8. (’91) 18 Oal 469 (472). 

(’88) 1888 All W N 82 (82). (An order of 
adjournment in an execution application— 
Not final — Not a decree.) 

4. (’15) Am 1916 Mad 197 (198) : 87 Mad 29. 
(Obiter). 

5. (’14) AIB 1914 Lah 415 (416) : 1913 Pun Be 
No. 110. (Point of limitation under S. 144 
is incidental.) 

(’33) AIB 1933 Pat 498 (499). (Do.) 

(’91) 13 All 569 (571). (Order under 0. 21, B. 71 
is merely an “order” — No longer good law.) 
(’20) AIB 1920 Lah 117 (118). 

6. (’20) AIB 1920 Ixih 443 (444). (Obiter). 

6a,(’86) AIB 1936 Mad 801 (801). (Following 
AIB 1924 Pat 688.) 

7. (’25) AIB 1926 Oal 102 (108). 

Note 15 

1. (’28) Am 1928 Lah 137 (139) : 9 Lah 880. 
(’29) AIB 1929 Lah 867 (367). 

(’36) AIB 1936 All 768 (764). (An order passed 
on an application under 0. 21, B, 90, Civil 
P. C., is not a decree, the order being ono 
from which an appeal is provided under 
0, 43, B. 1 (j).) 

(’39) AIB 1989 Oudh 104 (106). (Order under 
S. 104 (1) (f).) 

2. (’12) 17 Ind Cas 884 (885) : 8 Nag L B 177. 
(’06) 8 Cal L Jour 276 (279). 

(’ll) 88 Cal 889 (341). (Order on appHcation 
under 0. 21, B. 89.) 

(’16) AIB 1915 Lah 298 (295). (Ordet under 
O. 21, B. 92.) 

(’88) AIB 1988 Nag 107 (107, 108) : I L B 
1988Nag436. (Orderiefusing.tonetasidesale.) 
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16. Deoras does not Inolode order of dismissal for default. — Under the 
old Oode there was a conflict of decisions as to whether a dismissal for default of 
a suit or of an appeal was a decree.^ The conflict has now been set at rest^ by the 
following changes in the Code : 

(1) By expressly providing in clause (b) of Section 2 (2), that a dismissal 
for default is not a decree ; and 

(2) By substituting the words "the Court shall make an order that the 
suit be dismissed” and the words "the Court 'shall make an order that the appeal 
be dismissed” for the words "the Court shall dismiss the suit” and the words 
"the appeal shall be dismissed” in 0. 9 B. 8 and 0. 41 Br. 11 (2) and 17 respectively, 
corresponding to Sections 102, 651 and 566 of the old Code. The object of such 
substitution is to make it clear that the dismissal is to bo regarded only as an 
order. See Note 2 above. 

The words "dismissed for default” are not confined to dismissals for default 
in suits or appeals. They extend also to applications under Section 47 or Section 144 
which are dismissed for default.^ 


Note 16 


. The following caset held that dismissal of 
suit for default was a decree : 

(’87) 9 All 437 (428). (Dismissal under S. 102, 
O. 0, B. 8.) 

(’83) 1883 All W N 171 (171). (Dismissal for 
non.prodnotiou of evidence.) 

(’81) 3 Ali 292 (294). 

(’96) 20 Bom 736 (744). 

(’95) 19 Bom 307 (308). (Dismissal under 
0. 11, B. 21.) 

(’92) 16 Bom 23 (25). (Dismissal under O. 9, 
R. 8.) 

(’lb) 5 Ind Gas 493 (494) (Cal). (S. 102, 0. 9, 
US) 

(’04) 8 Cal W N 313 (314). (Do.) 

(’98) 1898 Pun Be No. 43. (O. 11, B. 21.) 

(’97) 1897 Pun Be No. 60. (S. 102,0.9,B.8.) 
(’89) 1889 Pun Be No. 32. (Do.— Overruled 
by 1907 Pun Be No. 121.) 


The following cases held that dismissal of 
suit for default was not a decree ; 

(’99) 22 Mad 221 (222). 

(’02) 12 Mad L Jour 473 (474). 

(’10) 6 Ind Cas 423 (423) : 32 All 373. 

(’06) 28 All 749 (752) (F B). 

(’93) 15 All 359 (362). 

(’02) 29 Cal 60 (62). 

(’83) 9 Cal 627 (628). (8. 97, 0. 9, B. 2.) 

(’07) 1907 Pun Be No. 121, Pago 550 (FB). 
(’02) 5 Oudh Cas 294 (297). 

(’08) 4 Low Bur Bui 17 (23) (F B). (S. 102.) 

The following eases held that dismissal of 
appeal for default was a decree : 

(’92) 16 Bom 23 (25). 

(’03) 30 Gal 660 (664) (F B). 

The following eases held that dismissal of 
appeal for default was not a decree : 

(’96) 23 Cal 115 (116, 117). 

(’96) 23 Gal 827 (828). 

(*93) 15 All 339 (361). 

(*92) 14 All 861 (861). 

(’81) 8 All 882 (868). 


(’80) 2 All 616 (617). 

(*83) 1683 Pun Be No. 9, Pago 82. 

(’79) 1679 Pun Be No. 118. 

(’08) 31 Mad 157 (159). 

(’03) 6 Oudh Cas 46 (50). (When appellant 
withdraws from appeal without permission 
and the app^ is dismissed it must be taken 
to be a dismissal for default.) 

(’97) 1897 Upp Bur Bnl 206. 

2. (’17) AIB 1917 AU 392 (393) : 39 All 393. 

(’12) 89 Cal 841 (843). (Dismissal of appeal 
for default.) 

(’24) AIB 1924 All 144 (144) ; 45 All 669. 
(Where an appeal is not dismissed for default 
as it could havo been, but on the merits, it is 
a decree.) 

(’10) 82 All 373 (876). 

(’17) AIB 1917 Cal 728 (7.30) : 44 Cal 954. 
(’13) 20 Ind Cas 1 (2) (Gal). (The fact that a 
decree is drawn up in a case of dismissal for 
default cannot alter the nature of the order.) 
(’17) AIB 1917 Mad 732 (734). (Part of the 
claim dismissed for default of plaintiff and 
part allowed on admission of dutendant— 
Order should be considered as a decree.) 

(’12) 14 Ind Cas 823 (835) (Mad). (Dismissal 
under O. 41, B. 17.) 

(’20) AIB 1920 Nag 216 (218). 

(’25) AIB 1925 Oudh 485(485):28 OudhCas 124. 
(’18) AIB 1918 Oudh 446 (448). 

(’23) AIB 1928 Pat 514 (515) : 2 Pat 739. 

(’16) AIB 1918 Pat 376 (376). (One of the 
plaintiffs present — Dismissal for default of 
others is a decree.) 

[See (’12) 16 Ind Cas 601 (602). (But where 
a decree is passed under O. 9, B. 8 on de- 
fendant’s admission, on the plaintiff’s non- 
appearance it is not a dismissal for default.)] 
8. (’26) AIB 1926 All 401 (401). 

(’88) 11 Mad 319 (321). (Order dismissing 
application to set aside sale in execution; 
following 10 Bom 433.) 

(’07) 29 All 596 (597). 


8eetIonS(2)^ 
R<»te 16 
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Mi0l|9(2) In the undermentioned ease* the Allahabad High Oourt proceeded on the 

H(^16 yiew that a dismissal for default means a dismissal for non-appearance and held 
that ythere an appellant's pleader was present but expressed his unpreparedness to 
argue the appeal and the appeal was dismissed for non-proseoution, the dismissal 
was not one for **default” and constituted a decree. This view, however, seems to 
be opposed to the undermentioned decisions of the Privy Council^ in which the Privy 
Council has taken the view that an order dismissing an appeal for want of prose- 
cution is not a "judicial" order at all. 

8eotion2(8) (3) ^^decree-holder” means any person in whose favour a 

decree has been passed or an order capable of execution has been 
made : 

Synopsis 


1. Legislative changes. 

2. Scope of the definition. 

Other Topic 

Capable of Execution. See Note 2, Pt. (3). 

1. LetfifilatlYe changes. ^ The words "and includes any person to whom 
such decree or order is transferred" which occurred in the old Code, have now been 
omitted. For reasons, see Note 2. 

2. Scope of the definition. — Under the old Code the transferee from the 
decree-holder was included in the definition of the term "decree-holder."^ This was 
found too general as including even oral assignments whereas under Section 232 of 
the same Code an assignment, in order to be recognised, had to be in writing? 
The words "and includes any person to whom such decree or order is transferred" 
have consequently been removed. The result is that a decree-holder under the 
present definition must be a person in whose favour a decree is passed and whose 
name is on the record in the suit.^^ But the rights of the transferee, however, are 
not affected by the change and remain practically the same as before. 

Whore a decree for specific performance is passed, such decree is capable of 
execution both by the plaintiff as well as by the defendant; consequently even the 
defendant in such a case would be a "decree-holder."* 

The term "decree-holder" does not include an attaching creditor.* 


(*86) AIR 1986 Cal 267 (268). (Order directing 
an execution case to be dismissed for non- 
prosecution is not a decree.) 

(’04) 81 Cal 207 (209). (Followed in AIR 1915 
Cal 589.) 

(*99) 27 Cal 414 (415). (Dismissal for default 
of application to set aside a sale.) 

(’82) AIR 1932 Nag 14 (15): 27 Nag L R 839. 
[But tee observations in (’24) AIR 1924 Cal 
880 (884), which confines dismissal for 
default to cases treated as such by the Code 
itself.] 

4. (’87) AIR 1987 All 284 (285). 

6. (’88) AIR 1988 P C 68 (70) : 60 Cal 662 : 60 
Ind App 83 (P C). 

(’14) AIR 1914 P C 66 (67) : 86 All 850 (PC). 
Section 2 (3)— Note 2 
1. (’07) 2 Mad L Tim 889 (840). 

(’07) 2 Mad h Tim 98 (98). 


(’98) 20 All 589 (542). 

(’87) 11 Bom 153 (158). 

(’99) 26 Cal 250 (258). 

(’80) 5 Cal 592 (698). 

(’04) 14 Mad L Jour 898 (893). 

(’08) 26 Mad 258 (259). 

(’80) 2 Mad 216 (217). (The transfer must 
however be by a person whose name is on 
the record as the decree-holder.) 

2. (’07) 2 Mad L Tim 98 (98). 

(’91) 15 Bom 807 (309). 

(’85) 9 Bom 179 (181). 

2a.(’29) AIR 1929 Bom 279 (281). 

(’87) AIR 1987 Mad 605 (606). (’’Decree hol- 
der” does not include transferee from him.) 
(’87) AIR 1987 Nag 80 (80, 81) : I L R 1987 
Nag 82. 

8. (’28) AIR 1928 Bom.26 (27) : 46 Bom 990. 

(’82) AIR 1982 Cal 579 (588): 59 Cal 501 (511). 
4. (’25)AIB 1925 All 128 (124). 



DBFntmpNS -> FOBEION COURT 


69 


(4) “district” means the local limits of the jurisdiction of SMtion2(4) 
a principal Civil Court of origin^ jurisdiction (hereinafter called a 
“District Court”), and includes the local limits of the ordinary 
original civil jurisdiction of a High Court : 


1. Legislative changes. 

2. ‘‘District Court,** meaning of. 

Other Topic 
District. See Note 2. 

It LB^lBlative ohan^eSt — The latter half of the old definition declaring 
the subordination of the various Civil Courts has now been transferred to Section 3. 

2. ‘‘District Court/* meaning of. — The term ''district'* means: 

(1) The local limits of the jurisdiction of a principal Civil Court of original 
jurisdiction/ 

(2) The local limits of the ordinary original civil jurisdiction of the High 

Court/ 

The words "District Court," however, do not mean necessarily a High Court 
wherever they occur/ but mean only the principal Civil Court of original jurisdiction.^ 

The definition, as the opening of the Section shows, applies only where 
nothing is repugnant in the subject or context. In construing the term therefore in 
any Section the particular provisions thereof will have first to be considered.® 

This Section does not apply to the scheduled districts.® 

(5) “foreign Court” means a Court situate beyond the Seotiona(5) 
limits of British India which has no authority in British India 
and is not established or continued by the Central Government or 
the Crown Representative :<* 

a. Substituted for the words ‘‘the Governor-Goneral in Council” by the Government o! 

India (Adaptation of Indian Laws) Order, 1937. 

Scope of the definition. — Three conditions must be satisfied in order to 
bring a Court within the definition of a “foreign Court” : 

(1) It must be situate outside British India, ^ 

(2) It must have no authority in British India, and 


' Section 2 (4) — Note 2 

1. (’79) 4 Gal 222 (228). (Deputy Commissioner 
of Sonthal Pergunnahs has been vested with 
powers of District Judge. The effect of this 
is that the Sonthal Pergunnahs is a district.) 

2. (*15) AIR 1916 Mad 608 (609). 

8. (’27) AIR 1927 Cal 290 (290). (Explaining 12 
Cal W N 446.) 

4. (’89) 16 Cal 13 (16). (Chota Nagpur— Court of 
Judicial Commissioner is the District Court.) 
(’97) 21 Bom 45(47). (Second Class Sub- Judge 
of Pandarpur invested with powers of District 


Court under the Provincial Insolvency Act— 
His Court for that purpose is a District Court.) 

6. (’08) 12 Cal W N 446 (447). (In S. 29 (1) of 
the Inventions and Designs Act V of 1888, 
“District Court” includes High Courts in its 
ordinary original civil jurisdiction. “District 
Court” in S. 2 of the Indian Patents and 
Designs Act II of 1911, has the same meaning 
as in the Code.) 

6. (’95) 17 All 488 (484). 

Section 2 (5) 

1. (’02) 29 Cal 509 (516). (Supremo Court of 
Mauritius is a for^gn Court.) 
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Section 2 (6) 


Section 2 (7) 
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(3) It mast not have been established or continued by the Central 
Government or the Crown Bepresentative.* 

It follows that the Privy Council is not a foreign Court as it has authority 
in British India? The Courts in British Cantonments and Besidency Bazaars are 
not foreign Courts as they are established or continued by the Central Government 
or the Crown Bepresentative.^ Courts in England and Scotland other than the 
Privy Council^ and the Courts in the Native States (which do not form part of 
British India") as well as the Courts in Ceylon^ are all foreign Courts. 

The definition, however, is for the purpose of this Code only, and does not 
apply to extend the jurisdiction of the High Court for the purpose of restraining 
suits pending in Courts outside its jurisdiction, under the Charter." In Gummideli 
Anantapadmanabhaswami v. Official Beceiver of Secunderabad?^ their Lordships 
of the Judicial Committee held that an order adjudicating a person insolvent passed 
by the District Court in the British Cantonment in Secunderabad was an order 
passed by a foreign Court inasmuch as the British Cantonment formed part of the 
Hyderabad State. The decision must be treated as being given with reference to 
the law of insolvency and will not affect the position as regards the definition in 
this clause. 

The definition shows that the fact that for administrative purposes the 
various Courts in British India are given separate territorial jurisdiction, does not 
make them “foreign Courts” with regard to one another.® 

After the separation of Burma from British India under the Government of 
India Act of 1935, a Court in British India would be a “foreign Court” in relation 
to a Court in Burma.^" 

(6) ‘‘ foreign judgment ’’ means the judgment of a foreign 

Court : 

Foreign judgment.” — See Section 13, infra, 

(7) “Government Pleader” includes any officer appointed 
by the Provincial Government^ to perform all or any of the 
functions expressly imposed by this Code on the Government 
Pleader and also any pleader acting under the directions of the 
Government Pleader ; 

a. Substituted for the word. "Local Government" by the Government of India (Adapta« 
tion of Indian Laws) Order, 1937. 


2. See Ba. 43 and 45 post as to Courts situate 
beyond British India and OBtahlisbed by the 
Central Government or Crown Representa- 
tive. 

3. See the report in connexion with Act X of 1877. 

4. See Ss. 43 and 45. 

6. (’84) 8 Bom 671 (574). 

(’01) 28 Cal 641 (646). 

(’71) 8 Bom U C (0 C) 200(203). (High Court 
of Chancery — Chancery Division.) 

(’18) 20 Ind Cas 704 (710, 712) (Mad). 


(’09) 3 Ind Cos 190 (192) : 32 l^d 469. 

6. (’13) 20 Ind Cas 704 (712) (Mai). (State itself 
is however not foreign territory.) 

(’16) AIR 1916 Mad 486 (489) ; 39 Mad 24. 
(’88) 1888 Pun Be No. 191, p. 491. 

7. (’97) 20 Mad 112 (114). (Court in Kandy.) 
(’09) 3 Ind Cas 190 (191) : 82 Mad 469. 

8. (’09) 1 Ind Cas 927 (928, 929) : 86 Cal 233. 

6a.(’33) AIR 1938 PC 184(186): 60 Ind Appl67: 
66 Mad 405 (PC). 

9. (’37) AIR 1987 Cal 172 (178, 174). 

10. (*38) AIR 1988 Bang 886 (886); 1988BLB856. 
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"OOTemniGnt Pleader." — The words “and also any pleader acting under 
the directions of the Government Pleader” are new and have been introduced to 
avoid the difficulty felt whenever it was found necessary for the Government Pleader 
to appoint another pleader to conduct his case. 

For the duties and functions of the Government Pleader in respect of 
Government suits and suits in forma pauperis, see 0. 27 Rr. 4 to 6 and 8 and 0. 33 
Hr, 6 and 9. 

(8) “Judge” means the presiding officer of a Civil Court : 


Is ‘‘Court,** meaning of. 

2. “Officer** includes ‘officers.* 

3. Disqualification of Judges. 

Other Topics 

Non-liability of Judges— For acta done in good Registering Officer — Whether a Court. See 
faith. See Sec. U. Note 1 F-N 4. 

1. “Court,” meaning of. — The term “Court” has not been defined in the 
Code. But, for the purposes of this Code, it has been held to mean “a place where 
justice is judicially administered.”^ The definitions of “Court” in the Evidence Act* 
and of Court of Justice” in the Penal Code* do not afford much assistance in 
construing the word “Court” for the purpose of this Code, as the said definitions 
were framed for the purposes of the said enactments only.^ 

2. “OflBoer” inoludes 'oflScers.* — In accordance with the general rule of 
interpretation that words in the singular include the plural,^ “officer” in this defi- 
nition will include “officers” as in the case of two or more judges constituting a 
Bench. Where a Court is composed of several officers each doing a separate work 
allotted to him, each officer individually is a Judge, and must be deemed to be a 
presiding ofilcer of a separate Court. 

3. Disqualification of Judges. — Judges should not try cases in which they 
have any personal or pecuniary interest^ or any interest sufficient to create a bias.* 
In cases where any bias on the part of the Judge may be presumed, the party may 
show the grounds which raise the presumption. But where there is no such 
presumption, he cannot be allowed to question the impartiality of the Judge.* 


Section 2 (8) — Note 1 

1. (’07) 30 Mad 326 (327). (District Registrar— 
Not a Court within the moaning of S. 115 
C. P. C.) 

(’81) 7 Cal 694 (696). (District Judge holding 
Court in precincts of Munsif’s Court with 
consent of parties— Judgment is not vitiated.) 
(’84) AIR 1934 Cal 725 (728) : 61 Cal 450. 
(Controller of patents is not a Court.) 

(’88) 9 Cal 341(354):9Iud App 152(PC). (Officer 
commanding the Cantonment is not a Judi- 
cial Officer and he does not act judicially in 
the exercise of his powers.) 

2. See S. 8 of the Evidence Act. 

3. See S. 20, Indian Penal Code. 

4. (’88) 11 Mad 3 (5). 

As to whether a Registrar is a Court for the 
purposes of the Criminal Pro, Code, S.1V5 or 
the Penal Code, see the following cases : 

.. (*?;) 15 All 141(143). 


(*88) 12 Bom 86 (42). 

(’92) 15 Mad 138 (145, 149, 150) (FB). 

(’89) 12 Mad 201 (202, 203). 

(’87) 10 Mad 154 (158). 

(’12) 15 Ind Cas 652 (653, 654) (Mad) (FB). 
Note 2 

1. See note 7 to Preamble. Also S. 18 of the 
General Clauses Act X of 1897. 

Note 3 

1. (’12) 14 Ind Cas 458 (459) (Cal). 

(’95) 19 Bom 608 (610). (Judge having acted 
as executive officer on behalf of a body which 
subsequently becomes a litigant before him— 
Bias will be presumed. L R 1 Q B 230 Refer- 
red to.) 

2. (’84) 10 Cal 915 (917). 

8. (’99) 22 Mad 155 (159, 160). , 


8eotion2(7) 


Seotion2(8) 



63 


DEFINITIONS — LEGAL BBBBBSENTATIVE 


SeotlonaO) 


Section a (10) 


Section 3 (11) 


(9) ^‘judgment” means the statement given by the Judge 
of the grounds of a decree or order : 

“Jodament.” — The essential element of a judgment is that there should be 
a statement of the grounds of the decision.* It need not, however, he a decision on 
all the issues in a case. An order deciding a preliminary issue in the case may be 
a judgment.^ The shorthand notes dictated by the Judge cannot, until they have 
been approved by the Judge, be considered as part of his actual judgment.’ 

As to meaning of "judgment** under the Letters Patent, see Notes under 
Clause 15 of the Letters Patent and the undermentioned cases.’ 

(10) “judgment-debtor” means any person against whom 
a decree has been passed or an order capable of execution has been 
made : 

“Jad^meni-debtOF." — The definition does not include the judgment- 
debtor*s assignee.* 

A person who has stood surety for costs and against whom a decree for costs 
has been passed, is a judgment-debtor within the clause.’ 

(11) “ legal representative ” means a person who in law 
represents the estate of a deceased person, and includes any person 
who intermeddles with the estate of the deceased and where a 
party sues or is sued in a representative character the person on 
whom the estate devolves on the death of the party so suing or 
sued : 

“Legal representatiTe." — See Order 22 Bulo 3. 


Section 2 (9) 

1. (’12) 15 Ind Gas 212 (212) : IS Oudb Gas 78. 
(’S8) AIR 1933 Oudh 385(386). (Order setting 
aside ex parte decree is judgment.) 

2. (’26) AIR 1926 Lah 638 (638). 

(’12) 14 Ind Gas 871 (372) (Lah). 

3. (’27) AIR 1927 Bom 113 (116) : 51 Bom 267. 


4. (’31) AIR 1931 Rang 286 (286) ; 9 Rang 478. 
(’91) AIR 1931 Rang 147 (148): 9 Rang 31 (FB). 
(’98) 15 All 373 (374). 

(’87) 9 All 655 (656, 657) (S B). 

(’31) AIR 1931 Bom 166(166). (Order refusing 
leave to sue as pauper is ’’judgment”.) 

(’21) AIR 1921 Bom 128 (128). 

(’97) 22 Bom 891 (892, 893). 

(’75) 12 Bom H G R 129 (137). 

(’72) 9 Bom H 0 R 898 (407). 

(’14) AIR 1914 Cal 388 (389) ; 41 Cal 823. 
(’09) 4 Ind Gas 829 (830) (Cal). 

(’08) 86 Cal 1096 (1098). 

(’99) 26 Cal 861 (368, 877, 378, 880) (S B). 
(’97) 25 Cal 236 (288, 239). 

(’96) 22 Cal 928 (929). 

(’94) 21 Cal 473 (475). (’’Judgment” means a 
decision which affects the merits of the ques- 
tion between the parties by determining some 
right or liaUIity.) 

(>90) 18 Cal 182 (185, 186). 


(’90) 17 Cal 455 (458). 

(’88) 9 Cal 482 (493) : 10 Ind App 4 (P C). 
(’82) 8 Cal 147 (148). 

(’81) 7 Cal 889 (341, 842). 

(’81) 6 Cal 694 (599, 602). 

(’78) 4 Cal 631 (534). 

(’78) 2 Cal L Rep 583 (585). 

(’77) 2 Cal 466 (467). 

(’75) 1 Cal 102 (103). 

(’74) 21 Suth W R 308 (307). 

(’72) 17 Suth W R 364 (369). 

(’69) 12 Suth W R 459 (460). 

(’67) 7 Suth W R 277 (279). 

(’10) 8 Ind Cas 840 (342): 85 Mad 1. (An order 
on an independent proceeding which is ancil- 
lary to the suit is a "judgment.”) 

(’01) 25 Mad 548 (560). 

(’01) 24 Mad 858 (859). 

(1900) 28 Mad 169 (170). 

(’99) 22 Mad 68 (80, 84, 99) (F B). 

(’97) 20 Mad 407 (410,417). 

(’97) 20 Mad 152 (155). 

(’96) 19 Mad 422 (424). 

(’93) 17 Mad 100 (102). 

(’76) 1 Mad 148 (151). 

(’68) 8 Mad H 0 B 884 (837, 888). 

Section 2 (10) 

1. (’12) 18 Ind Gas 658 (660) (Mad). 

2. (’84) AIB 1984 Bom 889 (254) : 58 Bom 485, 
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(12) “mesne profits” of property means those profits 8eotlbii2(l2> 
which the person in wrongful possession of such property actually 

received or might with ordinary diligence have received there- 
from, together with interest on such profits, but shall not include 
profits due to improvements made by the person in wrongful 
possession : 

“MeBne profits." — See Order 20 Buie 12. 

(13) “moveable property” includes growing crops : Section 2 (18)> 

“Hoveable property.” — This definition is new and negatives the view 

taken by the decisions under the old Code that growing crops are immovable 
property.^ It is however confined to the purposes of this Code only.* Compare 
Section 3 (25) of the General Clauses Act (X of 1897). See also the undermentioned 
cases.* 

(14) “order” means the formal expression of any decision section 2 (li)» 
of a Civil Court which is not a decree : 

“Order.” — The word order* as defined in the Code is analogous to a decree 
and does not imply what is popularly understood, namely the views expressed by 
a Judge on the merits of the case before him and bis decision thereon.^ See 
definition of ‘judgment’ ante. 

See also Section 2 sub-section (2). 

(15) “pleader” means any person entitled to appear and section 2 (18)< 
plead for another in Court, and includes an advocate, a vakil and 

an attorney of a High Court : 

"Pleader." — See Order 3 Eule 4. 


(16) “prescribed” moans prescribed by rules : Section 2 (16> 

Rules. — Bor the definition of "rules,” see clause 18 infra. 

(17) “public officer” means a person falling under any of 8eotion2(n> 
the following descriptions, namely : — 

(a) every Judge; 

(h ) every member of the Indian Civil Service ; 

(c ) every commissioned or gazetted officer in the mili- 


Section 2 (13) 

1. (’92) 14 All so (84). 

(’82) 6 Bom S92 (S93). 

(’89) 18 Bom 87 (89). 

(’08) 7 Oal L Jour 152 (166). 

(’98) 26 Oal 692 (609) (F B). 

(’96) 22 Oal 877 (886). 

(’70) 6 Bang L B 194 (194). 

(•08) 26 Mad 488 (440). (Growing crops — 
Immovable property implied.) 

(’00) 18 Mad 16 (16). (Do). 


(’88) 11 Mad 193 (196). 

2. (’16) AIR 1915 Nag 69 (69) : 11 Nag L B 18. 
(’16) AIR 1916 Mad 1142 (1142). (The defini- 
tion in the 0. P. 0. does not govern Limita- 
tion Act.) 

8. (’81) AIR 1931 All 892 (893) (FB). (Standing 
timber intended to be cut down and removed, 
is moveable property.) 

(’32) AIR 1982 Pat 344 (846). 

Soetien 2 (14) 

1. (’88) AIR 1088 All 762 (768) : 66 AU 27. 
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S«^n2(l7) tary, naval or air* forces of His Majirety • • •’> while serving under 
the Cromf 

(d) every officer of a Court of Justice whose duty it is, 
as such officer, to investigate or report on any matter of law or 
fact, or to make, authenticate or keep any document, or to take 
charge or dispose of any property, or to execute any judicial pro- 
cess, or to administer any oath, or to interpret, or to preserve 
order, in the Court, and every person especially authorized by a 
Court of Justice to perform any of such duties ; 

(e) every person who holds any office by virtue of 
which he is empowered to place or keep any person in confinement; 

(f) every officer of the Crowny whose duty it is, as such 
officer, to prevent offences, to give infornAition of offences, to brii^ 
offenders to justice, or to protect the public health, safety or con- 
venience ; 

(g) every officer whose duty it is, as such officer, to 
take, receive, keep or expend any property on behalf of the Crown ° 
or to make any survey, assessment or contract on behalf of the 
Crom,^ or to execute any revenue-process, or to investigate, or to 
report on, any matter affecting the pecuniary interests of the 
Crown^ or to make, authenticate or keep any document relating to 
the pecijniary interests of the Crotmy'^ or to prevent the infraction 
of any law for the protection of the pecuniary interests of the 
Crownf and 

(h) every officer in the service or pay of the Crotmy^ 
or remunerated by fees or commission for the performance of any 
public duty : 

a. Substituted by Act XXXV of 1984, for "or naval." 

b. Words “including His Majesty’s Indian Marine Service” omitted by Act XXXV of 1934. 

c. Substituted for the words “the Government” by the Government of India (Adaptation 

of Indian Laws) Order, 1937. 

“ Public officer.” — Compare Section 21 of the Indian Penal Code. A 
public officer is a “person** falling within the description of clauses (a) to (h) of 
this sub-section. Under the General Clauses Act (X of 1897), the word “person** 
includes “any body or association of individuals**.^ A cantonment committee has 
accordingly been held to be a public officer.* The Nagpur Judicial Commissioner*3 
Court has, however, taken a different view. According to it a committee cannot be 

Section 2 (17) clauses of S, 2 (17). A Municipality consti- 

1. See S. 8 (89) of Act X of 1897. tuted under the District Municipalities Act 

(’80) AIR 1980 Mad 844 (852, 863). (But a ^ "ot a “public officer”.). 

. body corporate must fall undsy any of the 2. (’10) 84 Bom 688 (587). 
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^ssoribed as an '^offioer" or as a person who "holds any ofiBoe." It has accordingly S^iloil 2 (17) ‘ 
held that a village sanitation panchayat is not a public officer.^ It is submitted 
that the former view is the sounder of the two. 

(a). For definition of "Judge,” see clause (8) above. 

(o). The words "while serving under the Government” mean "while still 
in the actual service of the Government.” It therefore excludes persons placed in 
the retired list.^ 

An Assistant Surgeon in the Indian Medical Service, a British Officer in 
the Indian Army,^ a Major in the Indian Staff Corps^ are all public officers, but 
not an officer of the Regular Gorps.^ 

(d) . A Beceiver appointed under the Provincial Insolvency Act 5 of 1920,® 

■an Official Liquidator,®^ the Liquidator of a Co-operative Society,®^ the Officij.1 
Beceiver appointed by the Calcutta High Court to act as a Beceiver in any parti- 
cular case,®^ a Beceiver appointed under Order 40t Bue 1 of the Civil Procedure 
Code and on whom the powers referred to in the said Buie have been conferred,®^ 
an Official Assignee or Official Trustee,^® a common manager appointed under Sec- 
tion 95 of the Bengal Tenancy Act,^^ the bench clerk of a Civil Court^® and the 
Sheriff of Bombay^® are all Officers of Courts of Justice and are public officers. 

(e) . To place or keep a person in confinement connotes something more 
than mere arrest. Hence, the mere fact that a person holds an office which 
empowers him to arrest a person will not make him a public officer. Thus, the 
Agent of a Bailway Company, although he has power under Section 131 of the 
Railways Act to arrest certain persons for offences committed on the railway, is 
not a public officer, merely by reason of such power.^®® 

(f) . An Inspector of Police is a public ofilicer.^^'’ 

(h)i A village headman,'^ the Administrator-General,*^ a Collector acting 
as the manager of a minor’s estate'*’ are all public ofScers. An advocate engaged by 
the Government to conduct a civil suit on behalf of the Government and remu- 
nerated by daily fees is a public officer.'’* A manager of an estate under the Court 
of Wards is not a public officer presumably as he does not servo or receive his pay 


3, (’29) AIR 1929 Nag 70 (70). (Dissenting from 

34 Bom 583.) 

4. (’14) AIR 1914 Oudh 199 (199) ; 17 Oudh 34 
Gas 99 (Obiter.) 

. (’19) AIR 1919 Bom 183 (134) : 43 Bom 868. 
. (’18) AIR 1918 Bom 32 (85) : 43 Bom 716. 

7. (’02) 26 Mad 402 (406). 

(’02) 1902 Pun L R No. 143, page 623 (625). 

8. (’02) 1902 Fun L R No. 143, page 628 (625). 
(’97) 24 Oal 102 (106). 

9. (’20) AIR 1920 Bom 50 (50) : 44 Bom 895. 
(’25) AIR 1926 Ail 241 (242) ; 47 All 291. 

(Official Receiver.) 

~'i AIR 1930 Bom 11 (IS). (For Fatkar 3.) 
I AIR 1984 Oudh 168 (161) : 9 Luck 577. 
) AIR 1934 Nag 201 (202); 80NagLR240. 
I AIR 1981 Oal 61 (62) : 67 Oal 1127. 

) AIR 1980 Lah 708 (709). 

[’81) AIR 1931 Oal 508 (608) ; 58 Cal 860. 

*) AIR 1988 Mad 106 (106). 

) AIR 1981 Oal 176 (177). (Points left open.) 
[See also (’80) AIR 1980 Oal 787 (788).] 

10. (’81) 7 Oal 409 (602). 


(•80 
9a.(’84 
9b.(’84 
9c.(’8li 

r 


9d. 


[’ 88 ] 

(’81 


(’89) 12 Mad 250 (252). 

(’25) AIR 1925 Bom 344 (844) : 49 Bom 688. 
(’02) 26 Bom 809 (811). 

11. (’20) AIR 1920 Cal 575 (579). 

(’13) 16 Ind Gas 193 (195, 196) ; 40 Cal 150. 
[See also (’32) AIR 1932 Cal 275 (281,282): 
59 Cal 961.] 

12. (’18) AIR 1918 Upp Bur 28 (80) : 3 U B R 1. 

13. (’27) AIR 1927 Bom 521 (523, 624):51 Bom 749. 
13a.(’39) AIR 1939 Cal 386 (387). 

18b.(’87) AIR 1987 All 90 (94): I L R (1937) AU 300. 

14. (’28) AIR 1923 Rang 250 (251). 

15. (’04) 8 Cal W N 913 (915). 

(’04) 28 Bom 529 (582). 

16. (’88) 11 Mad 317 (318, 319). 

(’81) 3 All 20 (22, 23). 

(’14) AIR 1914 Bom 126 (126). 

(’12) 16 Ind Cas 446 (446) (Bom). 

(’90) 14 Bom 396 (402). CFalukdari Settlement 
Officer acting as Manager under Act 21 of 1881) 
(’89) 18 Bom 843 (846). 

(’76) 1 Bom 818 (320). 

16a.(’89) AIR 1989 Pat 77 (79, 80) : 17 Pat 706. 

80P0. 5. 
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. PBTIinilOKS — SIOMBD 


8M|ioiiS(17) 

Section 8 (18) 

Section 2 (19) 

Seotion2CtO) 


from tbc Gorernmeiit.^^ Bat where a person performs a puMio duty, the fact thal* 
he.ie paid out of oommission charged to a private person, does not take. him out ol 
the category of a public officer.^* 

It has been held that an assistant sCrgeon of a station hospital in military 
employ is not a public officer merely by reason of his serving, or receiving his pay 
from, the Government.^* The reasoning of the decision is not clear and the decision 
cannot be accepted as good law in the face of the clear words of the Section. 

For oases under Section 21 of the Penal Code (defining "public servants”), 
see the undermentioned cases.** 

(18) “rules” means rules and forms contained in the First 
Schedule or made under section 122 or section 125 : 

"BoIcb*’ — See Notes to Section 2 (1). 

(19) “share in a corporation” shall be deemed to include 
stock, debenture stock, debentures or bonds: and 

Stock. — For meaning thereof, see Section 2 of the Indian Trustees Act, 
XXVII of 1866. 

Debentave# — No precise definition of this word is found anywhere.* It is a 
charge in writing on certain property, for the repayment, at a fixed time, of money 
lent by a person therein named at a given interest. It is frequently resorted to by 
public companies to raise money for the prosecution of their undertaking.* 

Debentan Stook. — This differs from debenture bonds in that it is usually 
irredeemable.* 


Bonds, — For meaning thereof, see Section 2 (5) of the Indian Stamp Act, II 
of 1899 and Section 2 (3) of the Limitation Act, IX of 1908. 

(20) “signed,” save in the case of a judgment or decree, 
includes stamped. 

“Signed" — Seal, mark, initials. — Under Section 8 danse (52) of the 
General Clauses Act, the word "sign” indudes in the case of a person who is 


17. (’20) AIR 1920 Oal 167 (168). 

18. (’28) AIR 1028 Sind 76 (78): 22 Sind I, B 63. 
(*28) AIR 1928 Nag 38 (88). (Government 
Bchool-maBter ^hoso sorviceB are lent to 
Municipality is a public officer.) 

19. (’10) 5 Ind Cas 802 (803, 804): 1910 Pun Bo 

No. 10. 

20. (’70) 2 N W PH OR 298(299). (NaibNazir.) 
(’69) 6 Bom H C R Cr 0 64 (69). (Engineer 

vrho receives and pays others Municipal 
moneys.) 

(’99) 21 All 127 (129). (Manager of estate 
under Court of Wards.) 

(’86) 8 All 201 (202). (Person who with or 
without pay chooses to take upon himself the 
position of a public servant.) 

(’06) 32 Gal 664 (667). (Clerk of Bub-Registrar 
paid out of an allowance given to the latter 
is not a public servant.) 

(’01)28 Cal 844 (846). (Peon attached to 
Superintendent ol Salt Department.) 


(*99)26 Gal 168 (160). (Surveyor of khas 
mahal department employed by Colleotor.) 
(’96) 22 Cal 769 (761). (Peon delegated by 
Nazir to execute warrant of arrest.) 

(*91) 18 Cal 634 (637). (Patwari is not.) 

(*91) 18 Cal 618 (619). (Person appointed by 
Collector under S. 69 of the Bengal Tenancy 
Act is not a public servant.) 

(’77) 8 Cal 497 (497). (Person appointed by 
Government Solicitor with sanction of Gov- 
ernment to act as Government Prosecutor.) 
(*71) 16 Suth W R Cr 27 (27). 

(*67) 7SuthWRGr68(68). (Convict warders.) 
(*84) 7 Mad 17 (17). (Peon appointed by the 
manager of Court of Wards is not a public 
servant.) 

Section 2 (19) 

1. (1881) 7 Q B D 166(172). British India Steam 
Navigation Co. v. Commissioner of In. Rev. 

2. Wharton's Law Lexicon. 

8. Manual of law terms and phrases by KJ.Aiyar. 
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Unable to write, a “mark.”^ The present definition in this Section is wider and the fiMifotiarao) 

word “signed" includes “stamped" also.* A “mark" is different from a “stamp" ^ 

inasmuch as the former is a mere symbol and does not convey any idea to the 

person who notices it, while a distinct idea is conveyed where a document is 

stamped, as for instance, with a facsimile stamp.* A mark will be a signature only 

in the case of a person who is unable to write, but a stamping by a person will be 

his signature even if he is not illiterate.^ 

Signing, in the ordinary acceptation, means signing the name at the foot of 
a document. But it may be done by writing the name in any other part of the 
document provided it be intended to operate as an acknowledgment by the party 
that it is his instrument.* 

There is no direct authority as to whether the initials of a person constitute 
his signature. There is, however, no reason why the initials or other form cf 
writing the name should not be signature, if it is clear as to who made it and if 
it is intended to operate as an acknowledgment by the party initialling that it is 
his instrument.* 

As to the meaning of signature under other Acts, see the undermentioned cases.^ 


3. [ S. 2.] For the purposes of this Code, the District Court Section 8 
^ “botdinate to the High Court, and every 
Civil Court of a grade inferior to that of a 
District Court and every Court of Small Causes is subordinate to 
the High Court and District Court. 


Synopsis 

1. Legislative changes. 4. District Court. 

2. Scope of the Section. 5 ^ Binding authority of rulings. 

3. High Court. 


Other Topic : Subordination of Courts. Sco Note 2. 


Section 2 (20) 

1. (’96) 6 Mad L Jour 209 (210). 

(’98) 2 Oal W N G03 (605). (Case under S. 59, 
Transfer of Property Act and S. 68, of the 
Evidence Act— Signature includes "mark”.) 

2. (’98) 26 Cal 911 (916). (Case under the Indian 
Succession Act X of 1865, S. 60.) 

3. (’98) 26 Gal 911 (916, 916). 

4. (’81) 3 All 675 (676). 

(’28) AIR 1928 Mad 175 (176, 17C):51 Mad 242. 

5. (’81) 6 Cal 840 (362). 

6. (’07) 29 All 146 (146). (Case under Regulation 

XVII of 1806, S. 8.) 

(*96) 1892’96 Upp Bur Rul 462. (Where there 
is no signature at all to a Burmese docu- 
ment, it cannot be taken to bo signed on the 
ground that it is customary among Burmese 
to execute documents without signature.) 
(’86) 8 All 293(294). (Mere fact that signature 
is confined to initials does not disentitle 
warrant officer to execute the warrant so 
initialled.) 

('67)8 Buth W R 896 (897). (Signature of 
Baja held valid even though it did not con* 


tain his actual name but only his title.) 

7. (’79) 3 Bom 882 (384). (Indian Succession Act 
X of 1865, S. 50— Signature does not include 
mark.) 

(’81) 6 Cal 17 (18) (Do). 

(’94) 16 All 59 (68). (Regulation XVII of 1806, 
S. 8 — Initialling is not "official signature” 
within S. 8 of that Act.) 

(’96) 23 Cal 896 (898). (Criminal Procedure 
Code, S. 76 — Warrant merely initialled is 
not sufficient compliance with the section.) 
(’85) 11 Cal 429 (432) (Indian Succession Act 
X of 1865, S. 50— Signature docs not include 
mark.) 

(’85) 11 Gal 111 (120) : 11 Ind App 186 (PC). 
(Regulation XVII of 1806, S. 8— Initialling 
is not "official signature’’ within S. 8 of 
that Act.) 

(’89) 1889 Pun Re No. 186 (FB). 

(’18) AIR 1918 Pat 618 (614) : 3 Pat L Jour 
493. (Criminal Procedure Code, 8.* 76 — 
Warrant initialled— Irregularity is cured by 

8. 587—23 Cal 896, Diet.) 
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SUBOBDINAXtON 07 OOUBIS 


SMttonS 
notes 1-4 


Seotlon i 


1. Legislatlye ehantfes. — This Seotion oorresponds to the latter part of 
the definition of the vrord "distriot" in Seotion 2 of the Code of 1882 with slight 
modifications. 

2. Scope of the Seotion. — The Seotion declares that — 

(1) the District Court is subordinate to the High Court.'* 

(2) (a) Every Court of Small Causes' and fb) every Civil Court of 
a grade inferior to that of a District Court is subordinate to the High Court and 
the District Conrt,^ Thus, a Collector’s Court is not of a grade inferior to that of 
the District Court and is therefore not subordinate to the District Court.” A Court 
of Subordinate Judge is subordinate to the District Court, no matter vrhat the 
forum of appeal may be in any particular case.* 

The enumeration of Subordinate Courts in the Section is not exhaustive 
and does not exclude all other Courts from being subordinate to the High Court. 
Thus, a Collector acting under the Mamlatdar’s Courts Act is a Court subordinate 
to the High Court.” 

8. High Coart. — “High Court” used with reference to civil proceedings 
means the highest Civil Court of appeal in that part of British India in which the 
Act or Begulation containing the expression operates.' It thus includes the Chief 
Courts and the Courts of Judicial Commissioners. 

i. Dlstriot Court. — See Section 2 (5), ante. 

8. Binding authority of rnlings. — See Preamble, Note 15. 


4 . [S. 4.] (1) In the absence of any specific provision to the 
contrary, nothing in this Code shall be deemed 
Savings. limit or otherwise affect any special or local 

law now in force or any special jurisdiction or power conferred, or 
any special form of procedure prescribed, by or under any other 
law for the time being in force. 

(2) In particular and without prejudice to the generality of 
the proposition contained in sub-section (1), nothing in this Code 


Section 3 — Note 2 

la. (*29) AIR 1929 All 681 (682, 683): 61 All 967. 
(District Judge acting under Charitable and 
Religious Trusts Act is subordinate to High 
Court.) 

[But see (*29) AIR 1929 Oudh 389 (390,897): 
4 Luck 689 (FB). (Where it is hold that a 
District Court acting in i ts appellate autho- 
rity over rent suits is not subordinate to the 
Chief Court.)] 

1. These words do not include Presidency Small 
Cause Courts as this section is not extended 
by 8. 8 to such Courts— Such Courts are 
therefore subordinate to the High Court and 
not to the District Court : Sae ('83) 8 Rom 
106 (186. 147) (PB). 

(1900) 28 All 56 (57). 

('08} 27 Bom 604 (606). 

('79) 5 Cal L Rep 170 (171). (Small Cause 


Courts in Presidency Towns arc subject to 
the order and control of the High Court.) 

2. ('94) 17 Mad 377 (378). 

('09) 3 Ind Oas 639 (640) (Cal). 

3. ('78) 3 Cal L Rep 508 (609), (Collector's Court 

not a Civil Court.) 

('30) AIR 1980 Nag 271 (271) : 26 Nag L R 
309. (Collector acting under S. 18 of the 
Land Acquisition Act is not subordinate to 
High Court for pu^oses of S. 116, C. P. 0.) 
[See also ('30) AIR 1980 Pat 13 (14). (Re- 
venue Courts are not subordinate to Civil 
Courts.)] 

4. ('09) 8 Ind Cas 589 (640) (Cal). 

6. ('12) 87 Bom 114 (116). (Mamlatdar's Court 
is subordinate to High Court.) 

Note 3 

1. See S. 8 Cl. 24 of the General Clauses Act X 
of 1897, 



SATINOS 


i^iall be deemed to limit or otherwise affect any remedy which a 
land-holder or landlord may have under any law for the time 
being in force for the recovery of rent of agricultural land from 
the produce of such land. 


U Legislative changes. 

2. Scope of the Section. 

3. Procedure prescribed by the Code is not applicable 

where a special procedure is provided for. 

4. Sub-section (2). 


Other Topic : Arbitration. See Note 3, E. N. (2). 

It Le^islatlYB ohanges# — This Section is wider than the corresponding 
Section of the old Code. While the latter saved certain Acts specifically mentioned 
therein, this Section generally saves any special or local law or any special 
jurisdiction conferred or any special form of procedure prescribed by or under any 
other law. 


2. Scope of the Section. — It is only when anything in the Civil Procedure 
Code is in conflict with anything in the special or local law or with any special 
jurisdiction or power conferred or any special form of procedure prescribed by or 
under any other law, that the Code will not prevail so as to override such 
inconsistent provisions.^ Otherwise the Code will apply.* 


8. Procedure prescribed by the Code is not applicable where a special 
procedure is provided for. — For example, Clause 36 of the Letters Patent 
prescribes a special form of procedure in case of difference of opinion between two 
Judges of the High Court hearing an appeal under the Letters Patent. In such a 
case the procedure laid down in Section 98 of the Code will not prevail.^ For 
other examples, see the cases referred to in foot-note (d) to Note 2 of the Preamble. 


Section 4 — Note 2 

(*86) 18 Cal 221 (223). 

(’86) 9 Mad 332 (333). (Madras Rent Rocovery 
Act expressly providing that no revision shall 
lie on orders thereunder — S. 115 of the Code 
cannot be applied.) 

(’37) AIR 1937 All 365 (366). (Special Law 
overrides general jurisdiction of Civil Court 
— Suit in Civil Court to challenge election 
otherwise than on grounds in S. 19, U. F. 
Municipalities Act, is barred.) 

(’37) AIR 1937 All 165(166,167): ILR(1937) 
All 386. (S. 104 (2), Civil P. C., docs not affect 
Cl. 10 of Letters Patent there being no specific 
provision affecting it as required by S. 4.) 
(’37) AIR 1937 All 129 (138) : I L R 1937 All 
350 (FB). (Provision in Army Act 1681, S. 136 
granting exemption from attachment in res- 
pect of salary of certain officers not affected 
by C. P. 0.) 

(1900) 27 Cal 508 (511 to 614) (PB). (Overrul- 
ing 24 Gal 249— Chota Nagpur Landlord and 
Tenant Procedure Act (I of 1879), barring 
expressly any second appeal from orders there- 
under— S. 100 cannot bo applied. See also 


the Partition Act IV of 1893.) 

(’94) 17 Mad 298 (299).(Pollowing 16 Mad 451.) 
(’32) AIR 1932 Oudh 163 (164). 

(’31) AIR 1931 Oudh 385 (385). (Oudh Laws 
Act prevails over the C. P, C.) 

(’30) AIR 1980 Pat‘130 (133); 8 Pat 830 (S. 114 
of the Code does not apply to Bengal Estates 
Partition Act.) 

[Sec also (’38) AIR 1938 Lah 658 (GG3). 
(Provision in Companies Act inconsistent 
with the Code— Former prevails.)] 

[See however (’30) AIR 1930 Cal 53 (54): 56 
Cal 704. (Local Acts have no effect beyond 
the local jurisdiction.)] 

2. Sec Note 2 to the Preamble. 

(’32) AIR 1932 Oudh 210 (213):7 Luck 601(PB). 

Note 3 

1. (’21) AIR 1921 P C 6 (7): 46 Bom 718: 48 Ind 
App 181 (PC). 

(’17) AIR 1917 Bom 62 (79) (SB). 

(’08) 26 All 10 (13). 

(*88) 9 Oal 482 (498, 494): 10 Ind App 4 (PC). 
(’29) AIR 1929 Mad 641 (659):52 Mad 563(FB). 
See also Notes to S. 98 post. 


Seotloiii 

Not«l«8 
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APPLICATIOH OF THE . CODE TO BEVENUE COUBTS 


Jlote i 
Section 6 


i. Snb-MOtion (2). — This sub-seoidon particularly preserves the speedy 
remedies provided by the various Bent Begulations and Aots^ for the benefit of 
the landlord to realise the arrears of rent due to him. 


5, [S. 4A.] (1) Where any Revenue Courts are governed 
AppUcfttion of theCede by the provisions of this Code in those matters 
to RoTenue Couru. of procedure upon which any special enact- 
ment applicable to them is silent, the Provincial Government' 
# • *b may, by notification in the Official Gazette^^ declare that 
any portions of those provisions which are not expressly made 
applicable by this Code shall not apply to those Courts, or shall 
only apply to them with such modifications as the Provincial 
Government • • * may prescribe. 

(2) “ Revenue Court ” in sub-section (1) means a Court 
having jurisdiction under any local law to entertain suits or 
other proceedings relating to the rent, revenue or profits of land 
used for agricultural purposes, but does not include a Civil Court 
having or^nal jurisdiction under this Code to try such suits 
or proceedings as being suits or proceedings of a civil nature. 

a. Substituted for the words “Local Government** by Government of India (Adaptation 

of Indian Laws) Order, 1937. 

b. The words “with the previous sanction of the Governor-General in Council** are 

repealed by the Devolution Act, 1920. 

o. Substituted by Government of India (Adaptation of Indian Laws) Order, 1937, for 

“Local Official Gazette.** 

d. The words **with the sanction aforesaid*’ are repealed by the Devolution Act, 1920. 

Synopsis 

1. Scope and object of the Section. 

2. Revenue Courts. 

Other Topics 

Local Enactments. See Note 1, F-N (2). 

Mamlatdars’ Courts. See Preamble, Note 19. 


1. Soope and objeot of the Seotion. — Under Section 4, the Code does 
not affect any special or local law, or any special jurisdiction or i)ower conferred, 
or any special form of procedure prescribed by or under any other law for the 
time being in force.^ The various local Bevenue and Bent Acts are some of such 
enactments.^ It has also been seen that when such Acts are silent on any particular 
matter, the provisions of the Code would apply.^ 


Note 4 

1. See Bengal Regulation XVII of 1798. Bengal 
Rent Recovery Act X of 1859. 

Section 5 — Note 1 

1. See Notes to S. d and Note 2 of Preamble. 

2. See The Agra Tenancy Act ; The North-West 
Provinces Land Revenue Act; The Bengal 
Tenancy Act ; The Bengal Rent Act; The 


Madras Estates Land Act ; The Madras 
Revenue Recovery Act; The Punjab Tenancy 
Act, etc. 

(*82) 1982 Lah L Tim 108. (Throwing out 
appeal in limine.) 

8. See Notes to S. 4 and Notes 2 and 18 of the 
Preamble. Thus Revenue Court decree comes 
within S. 2 (2) of the Code. 

[See (*25) AIR 1925 All 264 (265).] 



PBCUinABT TTTBISDICTIOir 


7t 


Tliia Section provides that in oases where the Oode so applies to Bevenoe 
Courts, the Provincial Government may declare that any portions of the Code 
so applicable, shall not apply to those Courts or shall apply to them with such 
tnrvlifi/Mttinnq as the Provincial Government may prescribe. The object of the Section 
is to preserve the twnmary character of rent litigation under local laws, and to avoid 
delay and difficulty in the easy realisation of rents, which are likely to bo caused 
if the procedure of the Code should bo followed m hloc by the Eevenue Courts.* 

2, “Beyenne Courts/' — See Note 18 to the Preamble. 


6 . [8. 6 last para.] Save in so far as is otherwise expressly 
provided, nothing herein contained shall 
Pecuniwry juriMiicien. jjQ giye any Court jurisdiction over 

suits the amount or value of the subject-matter of which exceeds 
the pecuniary limits (if any) of its ordinary jurisdiction. 

[1887, Ss. 6 and 7 ; 1859, Ss. 383 and 384.] 

Synopsis 


1. LegUlative changes. 

2. Scope of the Section. 

3. Pecuniary limits of jurisdiction (General). 

— See Section 16. 

4. Valuation in plaint determines jurisdic- 

tion. — See also Section 15. 


5. Court's power to pass decree in excess of 

its pecuniary jurisdiction. 

6. Court's power to execute decrees^ for 

amounts in excess of its pecuniary limits 
of jurisdiction. 


1« Legislative ohan^es. — Tho provisions of Sections 6 and 7 of the old 
Code are mostly covered by Section 4 of this Code. Only the last paragraph of 
Section 6 of the old Code has been reproduced in this Section. 

2. Scope of the Section. — This Section does not apply to proceedings 
which are not suits or continuation of suits.^ Thus, it does not operate to bar a 
Munsif with a pecuniary jurisdiction up to Bupees 2,000, from entertaining an 
application to execute an award for Bupees 15,000 passed by the President of the 
Calcutta Improvement Tribunal in an apportionment case. The reason is that the 
proceeding before the Improvement Tribunal is not a suit.^ Similarly, a Court can 
try incidentally an issue as to property the value of which is beyond its jurisdiction. 


3. Pecuniary limits of jurisdiction (General). — See Section 15. 

4. Valuation in plaint determines jurisdiction. — The "value of a suit” 
for tho purposes of jurisdiction is determined by the valuation in the plaint, 
unless, by fraud or misrepresentation, the plaintiff deliberately over-values or 


4. See Sir A. Scoat’s remarks in presenting the 
Report of the Select Committee on tho final 
draft of the Bill which was passed as Act VII 
of 1888. , , 

(’30) AIR 1930 All 656 (656). (Order XXI of 
C. P. 0. applicable to Revenue Courts.) 

(*29) AIR 1929 Oudh 341 (847) ; 4 Luck 673. 
(8. 17 C. P. Code not overridden by the Oudh 
Rent Act.) ^ . _ 

[See also (’29) AIR 1929 Cal 218 (221).] 

. Section 6 — Note 2 

1. (*26) AIR 1926 Cal 853 (864). 

2. (’26) AIR 1926 Cal 853 (854). 


3. (’37) AIR 1937 Rang 219 (220). 

^ Note 4 

1. (’84) 8 Bom 31 (33). (Plaintiff’s share in par- 
tition suit.) 

(’29) AIR 1929 Bom 337 (339). (Suit for ac- 
counts.) 

(’96) 17 All 69 (76). (Suit under 8, 283 of Act 
XIV of 1882— Value of property attached 
must be taken to be value of suit.) 

(’94) 16 All 286 (288). 
r9l) 13 All 820 (322, 323). 

’88) 10 All 524 (528). 

’ll) 35 Bom 24 (27). 


Section 0 
Hoteel-S 


Section 6 



n 
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under~valuet the claim for the porpoee of choosing his foriim.’ In the latter case, it 
is the true value at which the plaint ought to have been valued that will represent 
the “value of the suit."’ As it is only the valuation in the plaint that determines 
jurisdiction, it is not affected by the defendant’s plea in the suit.’ 

As to what is the “value of a suit” for the purpose of determining the 
forum of appeal, see Note 18 to Section 96. 

Sm also Section 15. 

S. Gourt’s povev to pass decree In ezoess of its peooniary Jarlsdhu 
tion. — (1) A sues B in the Munsif's Court for recovery of Bupees 2,000 for past 
mesne profits, («. e., mesne profits up to date of suit) and for future mesne profits 
at the rate of Bupees 1,000 per annum. It is found at the time of the decree that 
the plaintiff is entitled to Bupees 4,600 for past and future niesne profits. Can the 
Munsif’s Court pass a decree for that amount ? 

(2) A sues B in the Munsif’s Court for accounts valuing the suit tentatively 
at Bupees 600. On the taking of accounts after the preliminary decree, the amount 
found due to plaintiff is Bupees 4,600. Can the Munsif’s Court pass a decree for 
that amount? 


The High Courts of Allahabad,* Bombay,’ Calcutta,’ Madras,’ Patna’ and 


(’90) 16 Bom 82 (88). (Larger of two leliofs 
determines stamp.) 

(■85) 10 Bom 870 (872). 

(’85) 7 Bom 448 (451). 

(*24) AIB 1924 Cal 783 (785) : 51 Cal 737. 
(Hdd that jurisdiction continues unless 
different principle comes into operation to 
make the proceedings abortive.) 

(’96) 28 Cal 536 (542, 543). 

(’77) 25 Suth W B 76 (76). (Suit should not 
bo ^smissed for improper valuation.) 

(’71) 16 Suth W B 248 (248). 

(’34) AIB 1934 Lah 803 (808). 

(’17)A1B 1917Mad 668(663).(Cottrt should con- 
fine to allegations contained in the plaint.) 
(’15) AIB 1916 Mad 683 (684). 

(’01) 24 Mad 34(36). 

(’88) 6 Mad 140 (141)'. (Properly treated as 
suits for land for purpose of valuation al- 
though it results in decree for redemption.) 
(’28) AIB 1928 Nag 288(288): 24 Nag L B 23. 
(’99) 2 Oudh Cas 103 (106, 107). 

(’85) AIB 1985 Pat 160 (161) ; 14 Pat 414. 
(’15) AIB 1915 Sind 3 (3) : 9 Sind L B 164. 
[See also (’96) 20 Bom 675 (676).) 

[See however(’78)2Cal L Bep 184(136,187.)] 

2. (’91) 13 All 820 (322, 828). (Value of plaint 
must be value for appeal.) 

(’93) 15 All 363 (365) (Do.) 

(’ll) 10 Ind Cas 746 (747) (Bom). (Consent of 
parties cannot affect jurisdiction.) 

(’12) 16 Ind Cas 940 (941) (Cal). (For appeal 
in a suit fur mesne profits the amount found 
in trial Court determines valuation.) 

(’ll) 12 Ind Cas 464 (476) : 88 Cal 639. 

(’35) AIB 1985 Oudh 296(297): 10 Luck 587. 
[See (’37) AIB 1937 Cal 643 (644, 646.)) 

3. (’90) 17 Cal 680 (688). 

(’88) 8 Bom 31 (33, 34). 

4. (’64) 1864 Suth W B Act X, 52. 

(’64) 1864 Suth W B Act X, 25. 

(’86) 10 All 524 (528). 


(’81) 3 All 822 (823, 824). 

(■80) 2 Ail 778 (780). 

(’89) 13 Bom 489 (491). 

(’68) 9 Suth W B 598 (596). 

(’89) 1889 Pun Be No. 69, page 220. (Value 
of set-off by defendant does not control the 
value of the plaint.) 

(’88) 1888 Pun Be No. 169, page 447. 

(’88) 1888 Pun Be No. 44, page 112 (F B). 
(Suit by mortgagor for redemption — Value 
of suit is value of charge.) 

(’26) AIB 1926 Mad 37 (38). 

(’98) 21 Mad 271 (273). 

[See also (’10) 6 Ind Cas 131 (132, 138,184> 
(Cal). (Suit (or rent — Defendant claiming 
deductions in excess of Courts pecuniary 
jurisdiction — No bar to suit.) 

(’91) 15 Bom 400 (405).] 

Note 5 

1. (’94) 16 All 286 (290). (Accounts.) 

(’ll) 33 All 97 (99). (Bedemption.) 

[See also (’25) AIB 1925 All 376 (377): 47 
All 534. (Accounts.) 

(’91) 13 All 320 (322).] 

2. (’27) AIB 1927 Bom 83 (83): 50 Bom 839. (Not 
following 15 Bom L B 1021.) 

(’32) AIB 1932 Bom 111 (113) : 56 Bom 23. 
(’29) AIB 1929 Bom 337 (339). (Suit for ac- 
counts.) 

3. (’25) AIB 1925 Cal 1076 (1081, 1062, 1063) : 
53 Cal 14 (F B). (Approving 21 Cal 550 and 
40 Cal 56, overruling 43 Cal 650 and 24 Cal 
W N 342.) 

4. (’18) AIB 1918 Mad 998 (1002): 40 Mad 1 (7> 

(F B). (Accounts.) 

(’15) AIB 1915 Mad 688 (684). 

(’02) 25 Mad 543 (544). (Accounts.) 

[See also (’86) 9 Mad 206 (212, 218). 

(’21) AIB 1921 Mad 508 (509).] 

5. (’21) AIB 1921 Pat 116 (119, 120) : 6 Pat I» 

Jour 54. 



PBOVINCIAL SMALL CAUSE COUBTS 


78 


Bangoon*^ and the Courts of the Judicial CommisBioners in Sind, Nagpur and Oudh*^ fleotlon $ 
have agreed in holding that it can. The reason is, that in every case when the Hotes 6*6 
Court is seized of jurisdiction, it cannot and does not lose it by any change in the 
value of the subject-matter of the suit after the institution of the suit, or by the 
precise ascertainment of its value in oases which do not admit of such ascertain- 
ment at the time of the institution, except when the plaint is allowed to be 
amended,^ and also that otherwise there would be no certainty as to the Court in 
which a suit should be brought or, as to the Court in which an appeal should be 
brought,®* In the Punjab,^ however, a contrary view has been taken, based on 
the earlier decisions of the Bombay and Calcutta High Courts which have not been 
followed by the said Courts themselves in later cases. The said contrary view 
cannot be accepted as laying down sound principles. . 

The aforesaid principles do not apply, to a suit for damages, and a Court 
cannot award damages in excess of its pecuniary jurisdiction. The reason is that in 
suits for accounts and mesne profits the amount cannot be valued even approximately 
at the commencement of the suit, but in a case of damages, they have been 
incurred before the institution and do not depend on events which may happen 
after that date.® 

6. Court’s power to execute decrees for amounts In excess of its 
pecuniary limits of jurisdiction. — See Section 38. 


7, [S. 5.] The following provisions shall not extend to 
Provincial s-ri i Caute Couits consUtutod Under the Provincial Small 
Court*. Cause Courts Act, 1887, or to Courts exer- 

cising the jurisdiction of a Court of Small Causes under that 
Act, that is to say,— 

(a) so much of the body of the Code as relates to — - 

(i) suits excepted from the cognizance of a Court of 
Small Causes ; 

(ii) the execution of decrees in such suits; 

(iii) the execution of decrees against immovable pro- 
perty ; and 

(b) the following sections, that is to say, — 

section 9, 


(’17) AIR 1917 Pat 831 (835) ; 2 Pat L Jout 
394. (Mesne profits.) 

(’84) AIR 1934 Pat 204(207); 18 Pat 344 (FB). 
5a.(<39) AIR 1989 Bang 116 (117) : 1989 Rang L 
B184. 

(’37) AIR 1937 Bang 820 (822) : 1937 Rang 
LB214(FB). (AIR 1924 Bang 854 overruled.) 
5b. (’26) AIB 1925 Sind 324 (824, 828) : 18 Bind 
L B 286. (Partnership accounts.) 

(’18) 9 Nag L R 112 (116, 116) (Do.) 

(’95) 8 0 P D B 86 (88) (Accounts.) 

(’ll) 9 Ind Oas 414 (414) (Oudh). 

[c/. (*26) AIB 1926 Oudh 140 (141).] 


6. (’18) AIB 1918 Mad 998 (1002); 40 Mad 1(FB). 
Ca. (’94) 16 All 286 (290). 

7. (’06) 1906 Pun Be No. 46, page 165 (167). 
(Partnership accounts.) 

(’29) AIB 1929 Lah 107 (109, 110). (Suit for 
accounts— Court can pass preliminary decree 
but not the final decree.) 

(’12) 16 IndOa8778(774); 1912 Pun Re No. 96. 
(’12) 18 Ind Oas 312 (318) (Lah). (Suit by 
vendee for possession.) 

(’08) 1908 Pun Be No. 16, page 88 (FB). (Pre- 
emption.) 

8. (’26) AIB 1926 Col 596 (696). 


Section 7 

IX of 1887 
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sections 91 and 92, 

sections 94 and 95 [so far as they authorize or relate to— 

(i) orders for the attachment of immovable property, 

(ii) injunctions, 

(iii) the appointment of a receiver of immoveable 
property, or 

(iv) the interlocutory orders referred to in clause (e) 
of section 94 and 

sections 96 to 112, and 115. 

[1877, S. 7; 1859, S. 384.] 

a. Substituted by the Small Cause Courts (Attachment of Immovable Property) Act, 1926, 
for **80 far as they relate to injunctions and interlocutory orders/* 


Synopsis 


1. Changes introduced by the Code of 1908. 

2. Amendments after 1908. 

3. Scope and object of the Section. 


4. Suits excepted from the cognizance of a 

Court of Small Causes. See Sch. 2 of the 
Provincial Small Cause Courts Act, 1887. 

5. Execution of decrees against immovable 

property. 

6. Attachment before judgment. 


1. Changes Introduced by the Code of 1908. — This Section reproduces in 
a concise and convenient form the purport of Section 6 and Schedule II of the 
old Code.^ 


2. AmendmentB after 1908. — Clause (b) of the original Section contained, 
after the /words "sections 94 and 95" only the words "so far as they relate to 
injunctions and interlocutory orders." These latter words gave rise to the following 
constructions : 

(1) that attachments before judgment of immovable property wore not 
prohibited, as the said words referred only to clauses (c) and (e) of Section 94 and 
not to clause (b) also;^ 

(2) that the words "interlocutory orders" when read with "injunctions" 
meant only interlocutory orders on applications for injunction and that, therefore, 
an order for compensation under Section 95 tor wrongful attachment before judg- 
ment was not prohibited.^ 

The Section has, by Act I of 1926, been amended by omitting the words 
^*so far as they relate to injunctions and interlocutory orders" and substituting the 
words within square brackets in the Section, thus negativing both the constructions 
abovementioned. 


Section 7 — Note 1 

1. Section 5 and Sch. II of theCode of 1882 were 
themselves reproductions of S. 6 and Sch. II 
of the Code of 1877, with this difference that 
8. 860 which empowered the Local Govern- 
ment to extend insolvency provisions of the 
Oode to Small Cause Courts was not men- 
tioned in Sch. II of the Code of 1877. Under 
that Oode the Government could not, there- 


fore, invest Courts of Small Causes with 
powers under Chap. XX of that Code. 

(*86) 9 Mad 112 (118). 

(*78) 2 Bom 641 (642). 

Note 2 

1. See Note 6 below. 

2. (’16) AIR 1916 Mad 1072 (1072). 

(*07) 1907 Pun Re No. 77, page 897. 
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A new Buie, being Buie 13, hes also been added to Order 88 to make the 
matter clearer still. 

St Scope and object of the 8eotioii« — Section 17 of the Provincial Small 
Cause Courts Act (IX of 1887), provides that the procedure prescribed in the Code 
shall be the procedure followed in a Court of Small Causes, except — 

(1) where it is otherwise provided in the Provincial Small Cause Courts 
Act itself, or 

(2) where it is otherwise provided by this Code. 

This Section specifies the provisions of the body of the Code, which are not 
applicable to the Provincial Small Cause Courts and Order 60 specifies the provi- 
sions of the Buies, which are not applicable to such Courts. 

Suits excepted from the oognlzanoe of a Court of Small Causes. — 

See Schedule II of the Provincial Small Cause Courts Act (IX of 1887). 

6. Execution of decrees against immoYable property. — A Small Cause 
Court cannot, as such, execute its decrees against any immovable property, even 
though such Court is also an ordinary Court.^ But a Small Cause Court can 
transfer its decree under Section 39, jiost, for execution to an ordinary Court or to 
the same Court on its ordinary side and then, the latter can execute the decree 
against immovable property.* 

A Small Cause Court cannot also execute its decree against a share in joint 
property where part thereof is immovable property.* 

A Small Cause Court can, however, create a charge on immovable property.^ 

For the moaning of “immovable property*', see Section 16, Note 4. 


6. Attaohment before judgment. — An attachment before judgment of 
moveable property by a Small Cause Court is not prohibited by the Section.^ Such 
an order falls within Section 94 clause (b), and is not an “interlocutory order*’ 
referred to in Section 94 clause (e)? 

As for attachment before judgment of immovable proi^erty, it had been held 
before Act I of 1926 that that also was not prohibited by the Section.® It is now 
clearly enacted that such an order cannot be passed by a Small Cause Court.^ 


8 . [S. 8.] Save as provided in sections 24, 38 to 41, 75, 
PrMideneySm.uc.uM claiisos (a), (b) and (c), 76, 77 and 155 to 158, 
Co"*-**- and by the Presidency Small Cause Courts Act, 


Note 5 

1. ('29) AIR 1929 Lah 898 (398). (The decree 
should be formally transferred to regular side.) 
(’19) AIR 1919 Mad 264 (265). 

(’09) 81 All 1 (2). 

(’81) 182 Ind Oas 208 (208) (Lah). 

2. (’26) AIR 1925 Mad 1179 (1181). 

(’29) AIR 1929 Lah 898 (398). 

(’09) 81 All 1 (2). (To a different Court.) 

8. (’14) AIR 1914 Nag 18 (13) : 10 Nag L R 17. 
4. (’87) AIR 1987 All 194 (195). 

[But MO (’89) AIR 1989 Nag 118 (120).] 


Note 6 

1. (’19) AIR 1919 Cal 6(7): 46 Cal 717 (720, 721.) 
(’25) AIR 1925 Cal 1(4): 52 Cal 275 (FB). (Nelei 
that a Small Cause Court can pass an order 
for attachment of immovable property also 
but cannot actually attach.) 

2. (’25) AIR 1925 Cal 1 (6) : 52 Cal 276 (F B). 

8. (’25) AIR 1925 Mad 589 (591) : 48 Mad 488. 

(Distinguishing 6 Mad U C R 91 vrhich was 
a decision under the Code of 1859.) 

(’25) AIR 1925 Cal 1 (6) : 52 Cal 275 (F B). 
(Approving AIR 1924 Cal 198 and overruling 
AIR 1928 Cal 176.) 

4. See Note 2 above. 


fileetion? 

Hotesa-S 
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XV of 1862 


XV of 1882 


1^2,° the provisions in the body of this Code shall not extend to 
any suit or proceeding in any Court of Small Causes established in 
the towns of Calcutta, Madras and Bombay : 

Provided that — 

(1) the High Courts of Judicature at Fort William, 
Madras and Bombay, as the case may be, may from time to time,, 
by notification in the Official Gazette,*- direct that any such provi- 
sions not inconsistent with the express provisions of the Presidency 
Small Cause Courts Act, 1882, and with such modifications and 
adaptations as may be specified in the notification, shall extend 
to suits or proceedings or any class of suits or proceedings in 
such Court ; 

(2) all rules heretofore made by any of the said High 
Courts under section 9 of the Presidency Small Cause Courts Act, 
1882, shall be deemed to have been validly made.’|_ 

[1859, S. 382.] 

a. Substituted by Government of India (Adaptation of Indian Laws) Order, 1937, for 

“Local Official Gazette.” 

b. Proviso inserted by the Code of Civil Piooedure (Amendment) Act, 1914, 

Synopsis 

1. Changes introduced by the Code of 1908. 

2. Amendments after 1908. 

3. Scope of the Section, 

4. Pawer of High Court to make rules for the procedure of the Presidency 

Small Cause Courts. 

5. “Save as provided by the Presidency Small Cause Courts Act, 1882.** 

6. Execution of foreign decrees. Sco Order 51 Rule 1. 

Other Topics 

Body of this Code. See Note 3, Review. See Note 5 P-N (1). 

1. Changes introduced by the Code of 1908. — The purport of Section 8 
of the old Code has, in the main, been reproduced in the present Section and 
0. 51 R. 1, but, with this difference, that, whereas under the old Section 8, provi- 
sions corresponding to the present Section 154, 0. 22 B. 5 and 0. 37 were made 
applicable to the Presidency Small Cause Courts, such provisions are not made 
applicable to the said Courts, by the present Section 8 and 0. 51 B. 1.^ 

2. Amendments after 1908. — The provisos (2) and (3) of the Section were 
added by the Civil Procedure Amendment Act (I of 1914), Section 2. 

3. Scope of the Section. — This Section provides that, except the provisions 
mentioned in it, the body of the Code shall not apply to suits or proceedings in 


Section 8 — Note 1 

1. For the history of the Section from 1877 up to 1909, see Note 1 to Preamble. 
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Presidency Small Cause Courts. 'O. 51 B; 1 provides that except the provisions 
specified therein, the BuUb in Schedule 1 of the Code do not apply to such 
suits or proceedings. 

i. Power of Courts to make rules for the procedure of the 
Presldenoy Small Cause Courts. — Section 9 of the Presidency Small Cause 
Courts Act (XV of 1882)^ provides that the High Court may prescribe the procedure 
and practice of such Courts. The second proviso to this Smtion provides that the 
High Courts may extend any of the provisions of the Code not inconsistent with 
the express provisions of the Presidency Small Cause Courts Act, 1882, to suits or 
proceedings in such Courts. This proviso is intended to be supplementary to the 
rules of procedure prescribed by the High Court under Section 9 of the said Act.’ 

5. "Saye as prorlded by the Presldenoy Small Cause Courts Act, 
1882.'-'— As to the provisions of the Code, which have been made applicable by the 
Presidency Small Causa Courts Act itself, to Small Cause suits, see Section 48 of 
that Act and the undermentioned cases.^ 

6. Ezeoution of foreign decrees. — See Order 51 Buie 1. 


PART I. 

SUITS IN GENERAL. 


Jurisdiction of the Courts and m judicata. ■ 


9 . [S. 11.] The Courts shall (subject to the provMons 
Court* to try all herein contained)’® have jurisdiction® to try all 
bl^ed“'** suits of a civil nature’® excepting suits of which 

their cognizance is either expressly®® or impliedly®® barred. 

Explanation . — A suit in which the right to property’^ or to 
an office®® is contested is a suit of a civil nature, notwithstanding 
that such right may depend entirely on the decision of questions 
as to religious rites or ceremonies.*® 

[1877,8. 11; 1859, S.I.] 

Synopsis 


1. Legislative changes. 

2. Scope of the Section. 

3. Jurisdiction of Courts — 

General. 

4. Difference between absence of juris- 

diction and error in tbe exercise of it. 

5. Consent cannot give jurisdiction. 


6. Objection to jurisdiction — Sco 

Section 21. 

7. Jurisdiction with reference to subject- 

matter. 

8. High Court. 

9. Local Jurisdiction — See Section 16. 

10. Personal Jurisdiction — Sco Section 20. 

11. Pecuniary Jurisdiction ^ See Sections 6 

and 15. 


Note 4 

1. As amended by Act 1 of 1895, S. 5. 

8. (*18) AIR 1918 Mad 645 (646). 

Note 5 

1. (*21) AIR 1921 Bom 180 (181) : 45 Bom 972. 
(S. 114 of the Code not made applicable by 


S.48of the Small Cause Courts Act to Small 
Cause Courts.) 

(•10) 6 Ind Cas 722 (722) (Mad). (S. 48 of the 
Presidency Small Cause Courts Act extends 
the Code to proceedings under Chap. 7 of the 
Act.) 


SestionS 
Notes 8-6 


Section 9 
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12* Valuation of plaint determinot juris- 
diction — See Section 16. 

13. Appellate Jurisdiction — See Section 96. 

14. Jurisdiction of foreign Courts — See 

Section 18. 

ISm **SubJect to the provisions 
herein contained.** 

26. Suits of a civil nature. 

17. Suits relating to rights in property — 
General. 

18. ** Property, *' meaning of — See 

Note 17. 

19. Suits respecting temple and other 

religious property. 

20. Suits for damages for civil wrongs 

and for breaches of contract. 

21. Right to specific relief. 

22. Other common law rights. 

23. Right of worship. 

24. Right relating to religious and 

other processions. 

25. Right of burial. 

26. Right of person elected as direc- 

tor of company to act as such. 

27. Right of franchise. 

28. Restitution of conjugal rights. 
28a»Right of person as member of 

club. 

29. Rights under contract. 

30. Suit for, or on, accounts. 

31. Suits for contribution. 

32. Suits relating to partnership. 

33 & 34. Co-sharers — Sec Note 31, 

35. Suit for ofhce. 

36. Suit for secular ofhce — See 
••Note 36. 

37. Suit for religious office to which 

fees are appurtenant as of right 

— See Note 86. 

38. Suit for fees attached to reli- 

gious office. 

39. Suit for religious office to which 
no fees are attached — See Note 
35. 

Other 

Abuse of civil process: See Notes 20 and 41, 
point (2). 

Abwab and other customary payments. See 
Note 58, P-N (3). 

Canal dues. See Note 20, P-N (4) and Note 61, 
P-N (2). 

Champertous agreements. See Note 68, P-N (3). 
Club. See Note 46, P-N (4). 

Common Carriers. See Note 20, P-N (4). 

Contract in relation to marriage. See Note 58, 
P-N (3). 

Contract to condone criminal offence. See Note 
68, P-N (3). 

Contract induced by undue influence and coercion. 
See Note 68, P-N (8). 


40. Suits not of a civil nature — 

See Notes 41 to 49 infra. 

41. No suit lies where there is no such 
right as that claimed. 

42. Right of privacy. 

43. Suits involving principally caste ques*- 
tions. 

44. Suits relating to caste property. 

45. Suits for inspection of accounts 

of caste property. 

46. Suits relating to expulsion from 

caste. 

47. Suits for upholding mere dignity or 

honour. 

48. Suits relating purely to religious rites 

or ceremonies. 

49. Suits for voluntary payments not 

based on agreement or prescription. 

50. Suits expressly barred. 

51. Exclusive jurisdiction of Revenue 

Courts. 

52. Bar by the Criminal Procedure Code. 

53. Matters dealt with by a special 

tribunal. 

54. (Omitted). 

55. Suits impliedly barred — 
General. 

56. Political questions. 

57. Acts of State. 

58. Suits barred on the ground of public 

policy. 

59. Barrwter, if can sue for his fees. 

60. Suits based on illegal and im- 

moral customs — Sm Note 68. 

61. Fraud. 

62. Where a special remedy is provided, 
the general remedy of suits barred. 

63. The rule does not apply in the 

case of summary and concurrent 
remedies. 

64. Alternative Courts. 

65. Acts of Legislature — Powers 
of Civil Court to question. 

Topics 

Contributory negligence. See Note 20, F-N (4). 
Go-sharers— Injunction suits. See Note 21, F-N 
( 1 ). 

Costs — Separate suit for. See Note 62, F-N (3) 
and Section 36. 

Cow killing. See Note 22. Pt. (3). 

Damages for ‘libel, slander, and malicious prose- 
cution. See Note 20, F-N (1) to (4). 

Debtor and creditor. See Note 41, F-N (3), 
Destruction of life or causing other injuries. 9ee 
Note 20, F-N (4). 

Elections. See Note 63. 

Examinations (University). See Note 58, F-N (1). 
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False imprisonment and malicious arrest. See 
Note 20. F-N (3). 

Foreign States and Government. See Note 66 
and Sb. 84 to 87. 

Hat, Market, Ferry and Fishery. See Note 17, 
pt. (2). 

Hindu Law — Be-marriage or conversion — 
Forfeiture of estate. &e Note 41, F-N (8); 
“Maintenance of Hindu widows.’* 

Idols and religious and charitable trusts. See 
Note 19. 

Illegal cesses. See Note 68, F-N (8). 

Illegal, unlawful or immoral contracts. See Note 
68, F-N (3). 

Injunctions. See Note 21, F-N (1). 

Magistrate’s order. See Note 52. 

Maintenance of Hindu widow. See Note 41 
F-N (8). 

Master and servant. See Note 20, F-N (4). 

‘’Office.’’ See Note 35. 

Onus. See Note 2. 

Fragwals Flag. See Note 17, F-N (2); ’’Mis- 
cellaneous.’* 

provincial Insolvency Act, and Civil Suits. See 
Note 68, F-N (3). 

Recovery of gratuities. See Notes 85 and 49. 

Recovery of subscriptions promised. See Note 
49, F-N (2). 

Religious marks, in a temple. See Note 19. 


Removal of obstruction to public way. See Note 
21, F-N (1); Note 22, pt. (2); Note 52, 
F-N (1); Note 41, F-N (8); ’’Public Nui- 
sance.” 

School fees — Civil suit. See Note 41, F-N (8). 

Setting aside decrees. See Note 61. 

Slander in pleadings. See Note 20, F-N (1). 

Specific performance, to compel execution of 
deed. See Note 21, F-N (1). 

Suits against Government, Public and Judicial 
Officers. See Note 67; Note 8 to S. 79; Note 
68, pts. (6) and (7); Note 6 to S. 80. 

Suits against Municipal Corporation. See Note 
58. 

Suit by defeated claimant in Insolvency Court. 
Sm Note 64. 

Suit by or against witness. See Note 20, F-N (4). 

Suit by reversioners. See Note 21, F-N (1). 

Suit for possession of property. See Note 17. 

Suits regarding partitions, sales or registration 
by Revenue authorities under &nt and 
Revenue Acts. See Note 51. 

Suit to administer estate of a living Hindu deb- 
tor. See Note 41, F-N (3). 

Thoroughfares. See Note 24. 

Trade Name. See Note 20, F-N (4). 

Wrongful seizure of cattle. See Note 20, F-N (4). 


Seotlonil 
Motes l-H 


1« Le^islatiYe ohsnifes. — Tbo corresponding Section of the old Code 
excepted from its operation suits of which their cognizance was “barred by any 
enactment for the time being in force,” i. e., expressly barred.^ The Section has 
now been widened by substituting the words “either expressly or impliedly barred'" 
for the words “barred by any enactment for the time being in force.” 


2. Scope of the Section. — It is a fundamental principle of law that where 
there is a right there is a remedy — uhi jus, ihi remedium. Accordingly, a litigant 
having a grievance of a civil nature has, independently of any statute, a right to 
institute a suit in some Court or other unless its cognizance is either expressly or 
impliedly barred.^ 

In order that Courts may have jurisdiction to try a suit, two conditions are 
essential : 


Section 9 — Note 1 

1. (’87) 14 Cal 644 (648). (Suit for poBsession by 
auction-purchaser without seeking his re- 
medy by way of application.) 

(’89) 11 All 224 (227). 

Note 2 

1. (’86) AIR 1935 Oudh 96 (106). 

(’86) air 1935 Rang 376 (886) ; 18 Rang 648 
(FB). (After the British annexation of Burma, 
neither the Thathanabaing nor the Burmese 
Buddhist hierarchy retain^ or possessed any 
jurisdiction to decide civil disputes between 
members of Burmese Buddhist Priesthood.) 
(’06) 28 All 646 (649, 660) (F B). (Distinction 
between right of appeal and right to sue.) 
(’26) AIR 1926 Bom 188 (192) : 49 Bom 291. 


(Where right to sue is in question. Court 
should lean in favour of its existence unless 
it is plainly shown to be barred.) 

(’21) AIR 1921 Cal 85 (87) : 48 Cal 878. 

(’01) 6 Cal W N 246 (248) : 29 Cal 94n. 

(’01) 28 Cal 28 (35). 

(’97) 24 Cal 107 (HI. 118). 

(’81) 7 Cal 74 (75). (Suit lies upon a decree of 
a High Court.) 

(»27) AIR 1927 Mad 1035 (1036) : 61 Mad 76. 
(*18) AIR 1918 Mad 1070 (1070). (Right of 
appeal does not exist unless expressly given 
by statute.) ^ ^ ■ 

’16) AIR 1916 Mad 1119 (1121): 88 Mod 41(43). 
*24) AIR 1924 Nag 275 (277) : 20 Nag L R 
145. (Initial forum depends upon plaintiff’s 
suit as framed.) 
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Rotes 8HB (2) Its oognizanee should not have been expressly or impliedly barred.* 

Every presumption, however, should be made in favour of the jurisdiction 
of a Civil Court^ and the onus lies on the party seeking to oust the jurisdiction, 
to establish his right to do so.* 

A liberal construction should be placed upon the Section.* But the general 
power vested in Courts under this Section to entertain all suits of a civil nature 
does not carry with it the general power of making declarations except in so far 
as such power is expressly conferred by statute.^ 

It is not the duty of the Court, however, to initiate any proceedings on 
behalf of the parties.* 

8. Jurisdiction of Courts— General. — Section 9 deals with the Courts— 
not with the rights of parties — to find what the jurisdiction of the Court is and 
what civil suits the Court may try.^ 

“Jurisdiction,** said West, J., in Amritrav v. Balkrishna} “ . . . consists in 
taking cognisance of a case involving the determination of some jural relation, in 
ascertaining the essential points of it and in pronouncing upon them.*’ In other 
words, it means the legal authority to administer justice according to the means 
which the law has provided and subject to the limitations imposed by that law 
upon the judicial authority.* 

2. See Notes 16 to 39, infra. 

3. See Notes 50 to 64, infra. 

(’84) 6 All 110 (112). (Jurisdiction is not ex- 
eluded unless the cognizance of the entire 
suit is barred.) 

4. (’34) AIB 1934 P C 84 (86) : 61 Ind App 177 : 

67 Mad 443 (P C). 

(*39) AIR 1939 Lah 237 (238).(It is a settled rule 
of construction of statutes that provisions of 
the law which trench on the usual jurisdic- 
tion oi a Civil Court must be very strictly 
* construed.) 

(1875) rjR6PC378(380), Winter v. Attorney- 
General. (Construction which enables transfer 
of jurisdiction from Civil Courts to executive 
officers should be avoided.) 

(’28) AIR 1928 All 511 (613). 

(’32) AIR 1932 Bom 456 (458), 

(’12) 17 Cal W N 408 (412). 

(’38) AIR 1938 Mad 505 (506). 

(’12) 8 Nag L R 169 (171). (Jurisdiction not 
ousted unless clearly expressed to be barred.) 

(’33) AIR 1933 Rang 124 (127); 11 Rang 126. 

[See (’38) AIR 1938 Lah 14 (15). (The pro- 
visions of law which bar the jurisdiction 
of the ordinary tribunals arc to be strictly 
construed.) 

(’36) AIR 1936 Mad 574 (675): 69 Mad 896. 

(It is a cardinal principle of construction 
of statutes that an enactment which seeks 
to oust the jurisdiction of Civil Courts 
should bo construed strictly.)] 

6. (’16) AIR 1915 Mad 738(738); 39 Mad 21 (22). 

(*36) AIR 1936 Mad 522 (528). 

(’34) AIR 1934 P 0 84 (86) ; 61 Ind App 177 ; 

67 Mad 448 (P C). 

(’28) AIR 1928 All 511 (513). 


(’85) AIB 1935 Lah 613 (615). 

(’28) AIB 1928 Lah 121 (121): 9 Lah 504 (FB). 
(’80) 1980 Mad W N 945 (961). 

6. (’90) 12 All 409(417)(FB). (Rent suits though of 
a civil nature are excluded by special statutes.) 
(’87) 14 Cal 644 (648). (Existence of concur- 
rent remedies.) 

7. (’10) 84 Bom 676 (680). 

8. (’26) AIB 1926 Pat 62 (63). 

Note 3 

1. (’14) AIB 1914 Cal 152(153): 41 Cal 384 (390). 

2. (’87) 11 Bom 488 (490). 

8. (’85) 7 All 345 (850). 

(’27) AIB 1927 Bom 272 (275): 51 Bom 416. 
(’85) 7 All 280 (239) (FB) (“Competent” means 
“having jurisdiction” i. e. with reference to 
the pecuniary value and nature of the suits 
which the Court has power to try.) 

(’28) AIR 1928 Cal 606 (608) (Do). 

(’25) AIR 1925 Cal 378 (875). (Authority which 
the Court has to decide matters that are liti- 
gated before it or to take cognizance of matters 
presented to it in a formal way for decision.) 
(’25) AIR 1925 Cal 1258 (1260). (The word may 
be used in two senses— (1) jurisdiction over 
subject-matter and (2) power to make an 
order.) 

(’21) AIR 1921 Cal 84 (37) ; 48 Cal 138 (FB). 
(Distinction between the existence of juris- 
diction and error in the exercise of it. See 
also Note 4 infra.) 

(’09) 18 Cal W N 493(498,499). (Jurisdiction 
is authority to hear and determine a cause.) 
(’06) 33 Cal 68 (71) (FB). (Jurisdiction is the 
power to hear and determine a cause and 
adjudicate or exercise any judical function 
in relation to it.) 
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There is no legal, authority to administer justice where 

(1) the Judge has not been legally and yalidly appointed as such,^ or 

(2) the Judge, though validly appointed is disqualified from trying any 
particular case by reason of his personal or pecuniary interest therein,^ or 

(3) the Judge acts outside the livnitations imposed by the law upon his 
judicial authority.®* Such limitations may be territorial or pecuniary or with 
reference to the subject •‘matter of the litigation or the nature of the litigation or 
the class or rank to which the tribunal belongs.® 

The disqualification of Judges to try cases in which they have any personal 
or pecuniary interest or bias is based upon the general principle of law enunciated 
by the maxim nemo debet esse judex in propria causa — no one can be judge in his 
own cause. And this principle has been adopted by express enactments in India, 
e. g,, Section 38 of the Bengal Civil Courts Act (XII of 1887), Section 17 of the 
Madras Civil Courts Act (III of 1878) and by Section 23 of the Oudh Civil Couits 
Act (XIII of 1879). 

As to the pecuniary and territorial limitations on the jurisdiction of a Court, 
see Sections 15 to 21, infra. 

If a Court has no jurisdiction over the suhject-matter of the litigation, its 
judgments and orders, however precisely certain and technically correct, are more 
nullities and not only voidable ; they are void and have no effect either as estoppel 
or otherwise and may not only bo set aside at any time by the Court in which 
they are rendered but may be declared to be void by every Court in which they 
may bo presented.^ 


An enquiry, however, whether the Court has jurisdiction in any particular 
case, is not an exercise of jurisdiction over the case itself. It is really an investi- 
gation as to whether the conditions of cognizance are satisfied. Therefore, a Court is 
always clothed with jurisdiction to see whether it has jurisdiction to try the cause 


('01) 28 Gal 324 (829). (The word may be used 
iu two senses — (1) jurisdiction over subject- 
matter and (2) power to make an order.) 

('22) AIB 1922 Pat 822 (888). 

See Halsbury's Laws of England, Vol. 9. 

4. ('94) 16 All 136 (156) (F B). (But if a person 
has acted as a Judge that fact is presumptive 
proof of* his authority until the contrary is 
shown.) 

('98) 20 All 267 (293, 294): 25 Ind App 54 (PC). 
('88) 7 Bom 841 (844) (FB). (By mere practice 
a Court cannot acquire jurisdiction not given 
to it by law.) 

(1881) L R 6 App Gas 619 (528), Palmer v. 
Hutchinson. (Do.) 

[See also (1888) 50 L T 97, R. v. Judge, 
Marylebone County Court. (Rule against 
Judge to show cause why he should not 
hear a case — Unless whole jurisdiction is 
in question it is not usual for the Judge 
to be represented in the rule.) 

(1881) 6 App Cas 424 (481), Mao Konochie 
V. Pen Zance. (Do.)] 

6. ('84) 10 Cal 916 (919, 920). 

(’95) 19 Bom 608 (611). 

(l841) L R 1 Q B 280 (288), Queen v. Rand. 


(Whenever Judge would have a bias it would 
be improper for him to act.) 

[See also (*29) AIR 1929 Lah 605 (607).] 
5a. (*12) 39 Cal 353 (362). 

[See (’14) AIR 1914 Oudh 115 (116) ; 17 
Oudh Cas 224.] 

6. (’85) 7 All 345 (350). 

(1879) llChD 798 (813), Robinson v. Dhuleep 
Singh. (Where a matter is not submitted to 
the Court for decision it cannot try it.) 

7. (’ll) 88 Cal 639 (668, 669). 

(*82) 4 Mad 220 (226). (When Court ceases to 
have jurisdiction over subject-matter of the 
claim, it cannot try it.) 

('13) 87 Bom 663 (571): 20 Ind Cas 530 (531). 
(Leave not obtained under Cl. 12, Letters 
Patent — Court not competent delivering judg- 
ment Judgment is not res judicata.) 

('05) 28 Mad 26 (27). (Even a party to the pro- 
ceeding can impeach as nullity a decree passed 
by a Court without jurisdiction.) 

(’10) 6 Ind Cas 939 (939) : (1910) Pun Re No. 52. 
(1879) 11 ChD 798 (813), Robinson V. Dhuleep 
Singh. (No Court has power to give judgment 
on a matter not submitted to it for decision.) 

3CP0. 6. 
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|6«IIob9 submitted to it.^ Where the jurisdietion of the Court is challenged, it cannot refuse 
Notes 8-« to enquire into questions on which its jurisdiction depends.*^ In fact a judicial 
investigation of all allegations and facts, sufficient to guide the Court, should 
precede the admission or n^ation of jurisdiction," and no question of hardship and 
no consideration of technicality can be permitted to affect the judgment.^" The 
presumption is in favour of giving jurisdiction to the highest Court^^ and it is the 
duty of the party alleging want of jurisdiction to prove his allegation.'" Where a 
Civil Court finds that it has no jurisdiction but that Bevenue Court has, the Civil 
Court must not dismiss the suit but must return the plaint for presentation to the 
proper Court.'® 

i. Dllferenoe between abeenoe of Jarlsdietlon and error in the exerdee 

of it. — The existence of jurisdiction is very different from the exercise of juris- 
diction. The failure to comply with statutory requirements in the assumption of 
jurisdiction and in the exercise of that jurisdiction, entails very different conse- 
quences. The authority to decide a cause at all is what makes up jurisdiction. 
When there is jurisdiction over the person and the subject-matter, the decision of 
all other questions in the cause is only an exercise of that jurisdiction.' 

Since jurisdiction is the power to hear and determine, it does not depend 
upon the regularity of the exercise of that power or upon the correctness of the 
decision pronounced, for the power to decide necessarily carries with it the power 
to decide wrongly as well as rightly.® As stated by Lord Hobhouse in Malkarjun 
V. Narhari,^ "A Court has jurisdiction to decide wrong as well as right. If it 


8. (’87) 11 Bom 488 (490). 

(1900) 1 Low Bur Rnl 16 (17). 

(’29) AIR 1929 Bom 1 (7) : 58 Bom 75. 

(’01) 2 Upp Bur Bui 443. 

8a.(’85) AIR 1935 All 678 (682); 58 All 98. 

9. (’65) 3 Sttth W B 215 (216). (Marsh, Vol. 1, 
p. 101. Ref.) 

(’83) AIR 1983 Oudh 191 (192): 8 Luck 676. 
(’17) AIR 1917 Oal 481 (483). 


(’69) ILSuth W R 276 (277). 
(’ 21 ). ■ 


I AIR 1921 Pat 32 (32): 5 Pat L7our 397. 
(Valuation for purposes of jurisdiction if dis- 
puted should be decided by Court.) 

10. (’20) AIR 1920Calll3(114): 47 Cal 555 (FB). 
(’88) AIR 1988 Lah 129 (134). (A separate suit 
is maintainable lor setting aside a decree on 
the ground that the Court passing it had no 
jnrisdiction to pass it.) 

(’35) AIR 1985 All 842 (842). (Court not haying 
jnrisdiction over subject-matter of plaint— It 
has no right to direct amendment of plaint). 
(’86) AIR 1936 Cal 138(141). (Judgment can- 
not be impeached in collatwal proceedings.) 
(’85) AIR 1935 Pesh 174 (175). 

(’35) AIR 1935 Rang 517 (518). (No action or 
inaction of parties can invest Court with 
authority so as to validate proceedings.) 

[See (’85) AIR 1985 All 92 (92, 93). (Appeal 
pending in Court having no juri^iction — 
^lestion of abatement does not arise.) 

11. (’12) 17 Ind Cas 886 (887) : 8 Nag L R 179. 
(’86) AIR 1985 Rang 174 (176). (Court can 
raise point of juriraictlon even at time of 
delivering judginent though not raised by 
either wrty.) 

(’29) AIR 1929 Bom 471 (478) : 68 Bom 819. 


12. (’19) AIR 1919 All 828 (328). 

(’35) AIR 1985 Oudh 96 (107). 

13. (’81) AIR 1981 All 38 (83, 84). 

[See also (’88) AIR 1983 All 108 (109). (Ap- 
peal to Commissioner — Jurisdiction onstM 
owing to cross-objection— Memorandum to 
be returned for presentation to proper Court) 
Noted 

1. (’21) AIR 1921 Cal 84 (87) ; 48 Cal 188 (FB). 
(’33) AIR 1988 Nag 226 (229) : 29 Nag L R 
816. (Issue of commission to examine a per- 
son amounts to an exercise of jurisdiction.) 
(’86) 8 All 111 (113) (FB). 

(’28) AIR 1928 Cal 606 (608). 

(’29) AIR 1929 Pat 668 (669): 9 Pat 627 (FB). 
(’23) AIR 1923 Pat 242 (245,247): 2 Pat 836. 

For examples of irregular ' exercise of 
jurisdiction, see the foUotoing cases ; — 

(’87) 9 All 866 (882, 888). (Judicial act done 
on Sunday.) 

(’89) 16 Cal 162 (168) : 14 Ind App 164 (PC). 
(Both sides not heard.) 

(’82) 8 Cal 178 (191, 192): 8 Ind App 197 (PC). 
(Local inquiry.) 

(’74) 22 Suth W R 801 (802). (Munsif’s Court 
snit tried by Subordinate Judge.) 

2. (’28) AIR 1928 Cal 606 (608). 

(’21) AIR 1921 Cal 84 (37) : 48 Oal 188 (FB). 
(’05) 82 Oal 296 (815) : 82 Ind App 28 (PC). 
(’8l) AIR 1981 All 425 (426). 

(’24) AIR 1924 Oal 164 (165). 

(’29) AIR 1929 Pat 668 (669); 9 Pat 627 (FB). 
8. (1900) 26 Bom 887 (847): 27 Ind App 216 (PO). 
(Distinguishing 9 Bom 86, in which the 
Court had not the jurisdiction which it 
purported to exerqiM.) 
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decides wrong, the wronged party can only take the course prescrihed by law for 
setting matters right; and if that course is not taken, the decision, however wrong, 
cannot be disturbed."* 

The boundary between an error of judgment and the usurpation of power is 
that the former is reversible by an Appellate Court and is therefore only voidable, 
while the latter, however precise and correct it may be, is an absolute nullity.' 

See also the undermentioned case.' 


5. Consent oannot ^ive jarisdiotlon. — The leading case on this subject is 
Ledgard v. Bull} Lord Watson, in delivering the judgment of the Board, said : 

"When the Judge has no inherent jurisdiction over the suhjecUmatter of a suit, the 
parties cannot, by their mutual consent, convert it into a proper judicial process^ although 
they may constitute the Judge their arbiter, and be bound by his decision on the merits 
when these arc submitted to him. But there are numerous authorities which establish that 
when, in a cause which the Judge is competent to try, the parties without objection join 
issue and go to trial upon the merits, the defendant cannot subsequently dispute his juris- 
diction upon the grounds that there were irregularities in the initial procedure which, if 
objected to at the time, would have led to the dismissal of the suit.’* 

Where, therefore, the Court has no inherent jurisdiction, no amount of con- 
sent or waiver can create it.^ Nor, where the Court has jurisdiction, will the 


[See also (’24) AIR 1924 Pat 637 (644).] 

4. (’26) AIR 1926 Cal 1101 (1108). 

(•86) 11 Cal 6 (8) ; 11 Ind App 237 (PC). 

(*36) AIR 1936 Mad 835 (838) : 59 Mad 62. 
(’35) AIR 1935 Sind 62 (66): 28 Sind LR 366. 
[See also (’19) AIR 1919 Cal 583 (534) : 46 Cal 
7 0. (Propriety of order of Court having juris- 
diction cannot be attacked collaterally.)] 

5. (’21) AIR 1921 Cal 84 (37) : 48 Cal 138 (FB). 
(’37) AIR 1937 Cal 211 (212): I L R (1937) 1 Cal 
781. 

(’20) AIR 1920 Cal 131 (134) ; 47 Cal 770. 
(Court without jurisdiction — Order is nullity.) 

6. (’35) AIR 1935 Pat 489 (442) : 14 Pat 356. 
(Under S. 5A of Bengal Sonthal Parganas 
Settlement Regulation, bar is to institution of 
suit in Civil Court — Suit instituted before 
settlement ofTicer transferred to Civil Court — 
Irregularity in transfer — Defendant not ob- 
jecting in time cannot subsequently object.) 

Note 5 

1. (’87) 9 All 191 (203) : 13 Ind App 134 (PC). 

[See also (’17) AIR 1917 Pat 161 (167). 

(’16) AIR 1916 Lah 78 (79) : 1917 Pun Re 
No. 91.] 

2. (’87) 14 Ind App 160 (167) : 11 Mad 26 (PC). 
(’37) AIR 1937 Cal 565 (568). (Consent cannot 
confer jurisdiction.) 

’85) 6 Moo Ind App 134 (161) (PC). 

’31) AIR 1931 All 332 (332). 

*82) 4 All 478(480). (Want of jurisdiction not 
cured by its transfer V)y consent of parties to 
the Court in which it ought to have been 
brought.) 

(’66) 1 Agra 129 (180). (Clause in bill of lading 
ousting jurisdiction of N W P Court. No 
effect.) 

(’82) AIR 1982 Bom 42 (46): 38 Bom LR 1364 
(1870). 


(’ll) 35 Bom 24 (27,28). (Irregular exorcise of 
jurisdiction can be cured by waiver.) 

(’89) 13 Bom 650 (652). 

(’87) 11 Bom 153 (169). (Irregular exercise of 
jurisdiction can be cured by waiver.) 

(’85) 9 Bom 266 (208). 

(’72) 9 Bom II 0 R 242 (246). 

(’37) AIR 1937 Cal 427 (429). (Court cannot 
hear appeal unless expressly empowered by 
statute — Consent or waiver on part of parties 
cannot give jurisdiction where there is none.) 
(’32) AIR 1982 Cal 629 (631) : 59 Cal 1092. 
(Absence of objection by parties cannot give 
jurisdiction.) 

(’31) AIR 1931 Cal 651 (653) : 58 Cal 768. 

(’20) AIR 1920 Cal 131 (133): 47 Cal 770. (Ques- 
tion of res judicata.) 

(’12) 16 Ind Cas 940 (941, 942) (Cal). 

(’ll) 12 Ind Cas 464 (476, 477) : 38 Cal 639. 
(’09) 36 Cal 193 (205, 206). (Irregular exercise 
of jurisdiction can ^ cured by waiver.) 

(’09) 1 Ind Cas 86 (89) (Cal). (Case of exceed- 
ing pecuniary jurisdiction.) 

(*08) 7 Cal L Jour 152 (167). (Want of juris- 
diction duo to limitation.) 

(’05) 2 Cal Jj Jour 384 (387). 

(’04) 31 Cal 849 (853, 855). 

(1900) 4 Cal W N 470 (473). (Small Cause 
Court’s jurisdiction over immovable property.) 
(’98) 25 Cal 146(151). (Absence of objection by 
parties.) 

(’87) 14 Cal 18 (25) : 13 Ind App 106 (PC). 
(*88) 9 Cal 635 (656). (Foreign Prince— Sub- 
mitting to jurisdiction in a series of cases docs 
not amount to waiver of objection in subse- 
quent cases.) 

(’80) 5 Cal 489 (493). 

(’70) 14 Suth W B 228 (230). (Absence of ob- 
jection until the stage of special appeal.) 

(’86) AIR 1988 Lah 129 (188). 

(’87) AIR 1987 Lah 401 (401). 
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oonsent of parties oust it.* Estoppel against a party cannot confer jurisdiction on 
a Court 'ivhere it had none.** But a party may waive irregularities in the exercise 
of jurisdiction* or an enquiry into the existence of facts necessary to give 
jurisdiction.* 

6. Objeotion to iurlsdlotion See Section 21. 

7. Jurisdiotion with referenoe to Babjeoi-matter. — Jurisdiction with 
reference to the subject-matter of the dispute, as distinguished from local, personal 
and pecuniary jurisdiction, means jurisdiction with reference to the nature of the 
•claim- made.* Thus, a Presidency Small Cause Court has no jurisdiotion to entertain 


’SO) MB 1930 Lah 240 (341). 

*86) MB 1936 Mad 49 (50). (Adoption by 
party of order made without jurisdiction does 
not give Court competency to pass it.) 

*35) AIR 1935 Mad 723 (724). 

*33) AIR 1933 Mad 471 (474). 

(19()0) 28 Mad 314 (317). (Part-heard appeals 
transferred to Subordinate Judge.) 

(*90) 13 Mad 273 (274). (Objection as to juris- 
diction taken in second appeal — Objection 
cannot be deemed to be waived.) 

(*90) 13 Mad 211 (213). (Irregular exercise of 
jurisdiction can be cured by waiver — 13 I A 
134 and 11 Mad 26. Ref. to.) 

(’36) AIR 1936 Nag 1 (3) : 31 Nag L R Sup 
57 (PB). 

(’35) AIR 1935 Nag 250 (257): 31 Nag LR Sup 
43 (PB). 

(’35) AIR 1935 Nag 212 (214): 31 Nag LR 408. 
(’32) AIR 1932 Oudh 313 (314) : 6 Luck 697. 
(’31) AIR 1931 Oudh 398 (400). 

(’36) 164 Ind Gas 811 (811) (Fat). (If the 
Court has not got jurisdiction, agreement be- 
tween the parties does not give the Judge juris- 
diction.) 

(’36) AIR 1936 Posh 57 (59). 

(1900) iLow Bur Rul 16 (17). 

[5m (’08) 35 Cal 777 (788). (Question of title 
to a foreign throne.)] 

[See also (’29) AIR 1929 Lah 534 (535). (Re- 
mand order cannot create jurisdiction in 
Court to which it is remanded if it had no 
jurisdiction before.)] 

8. (*26) AIR 1926 Oudh 272 (278). 

(*35) AIR 1935 Nag 48 (49). 

(’81) AIR 1931 All 832 (332). 

(’08) 30 All 560 (566, 567). 

(’29) AIR 1929 Lah 605 (607). 

[See also (’80) AIR 1930 Mad 782 (784).] 
8a.(’81) AIR 1931 All 490 (494) : .54 All 25 (FB). 
4. (’12) 16 Ind Cas 940 (942) (Cal). 

(’36) AIR 1936 Lah 891 (894). 

(’19) AIR 1919 Lah 27 (29): 1 Lah 158. (Where 
a suit instead of being transferred by the Dis- 
trict Court was transferred by the Sub- Judge 
to the Junior Judge and parties acquiesced.) 
(’83) AIR 1983 Mad 758 (755). 

(’22) AIR 1922 Mad 447 (451) : 45 Mad 90. 
(Departures from ordinary practice by consent 
will not nullify the proceedings or divorce 
therefrom the ordinary incidents of proce- 
dure.) 


(’34) AIR 1934 Sind 1 (2) : 27 Sind L R 280. 
(’15) AIR 1915 Sind 3 (8) : 9 Sind L R 164. 
(Trial by the higher Court in contravention of 
the provisions of S. 15, Civil Procedure Code.) 
5. (’10) 7 Ind Gas 950 (952) : 85 Bom 24. (Where 
the market value of the property was not dis- 
puted in the beginning.) 

(’19) AIR 1919 Mad 242 (244). 

(’26) AIR 1926 All 650 (652). 

(’27) AIR 1927 Bom 135 (138). 

(’10) 6 Ind Cas 384 (385) (Cal). (Transfer by 
District Judge to Sub- Judge, of case remanded 
by High Court — Trial by Sub- Judge not ob- 
jected to — Objection in second appeal cannot 
bo raised — But submission in other previous 
suits is no estoppel in respect of a subsequent 
suit.) 

(’08) 85 Cal 394 (899). (Where there is no want 
of jurisdiction but only leave under Cl. 12 of 
Letters Patent has to be obtained, if defen- 
dant appears, files written statement and 
applies to examine witnesses on commission, 
he waives objection to jurisdiction.) 

(’32) AIR 1932 Lah 538 (539). (Objection as 
to v al nation made for the first time in appeal.) 
(’29) AIR 1929 Lah 175 (177). 

(’83) 6 Mad 344 (349). (Submission to jurisdic- 
tion of Court by appearance — Court is in- 
vested with jurisdiction.) 

(’23) AIR 1923 Pat 562 (568). (Absence to ask 
leave under Cl. 12, Letters l\'itent, would not 
render judgment null.) 

(’23) AIR 1923 Pat 209 (211). (The defendants 
have submitted to the jurisdiction by appear- 
ing in the suit of the plaintiffs and by so 
doing they have given the Court jurisdiction.) 
(’22) AIR 1922 Pat 34 (35) : 1 Pat 356. (Do.) 
[See (’83) 9 Cal 535 (556). (Case of foreign 
sovereign.)] 

Note 7 

1. (’28) AIR 1928 Nag 221 (222). 

(’90) 15 Bom 400(403,404,405). (Jurisdiction 
of Small Cause Court — Plea as to title — 
Nature of the suit brought by the plaintiff 
and not the nature of the defence must be 
looked to.) 

[See (’13) 37 Bom 675 (680) (FB). (Decision of 
Small Cause Court involving incidental 
decision on question of title — No res judi- 
cata.) 
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suits for the specific performance of a contract or for an injunction, even though 
the suits may be within its local, personal and pecuniary jurisdiction. 

The jurisdiction with reference to subject-matter of a claim, as in the cases 
of other kinds of jurisdictions, depends upon the allegations in the plaint and not 
upon those which may ultimately be found true.* Such allegations may, after the 
trial, be held to bo unfounded and in that case, the suit will be dismissed, not 
because the Court has no jurisdiction, but because the allegations on which it was 
based are found to bo untrue.* 

Nor can the illegality of the claim made in the plaint take away the 
jurisdiction of the Court to entertain the suit, though it may be a ground of defence 
to the suit.* 

See for further Notes, Section 6, Section 16 and Note 18 to Section 96. 

8, High Court. — The High Courts of Allahabad, Lahore, Patna and Nagpur 
have no ordinary original jurisdiction while the other High Courts have both 
original and appellate jurisdiction. 


9. Looal jurisdiotion. — See Section 16. 

10. Personal jurisdiotion. — See Section 20. 

11. Pecuniary jurisdiotion. — See Sections 6 and 15. 

12. Valuation of plaint determines jurisdiotion. — Sco Section 15. 

13. Appellate jurisdiotion. — See Section 96. 

14. Jurisdiotion of foreign Courts. — See Section 13. 


(’01) as Bom 025 (028). (Do.) 

(’77) 2 Cal 470 (471) (FB). (Do.) 

(’81) 3 Mad 192 (190, 200) (PB). (The nature 
of the claim is not changed because a ques- 
tion of title is incidentally raised in it.) 
(’81) 8 Mad 127 (129) (P B). (Do.)] 

2. (’22) AIB 1922 Nag 10(11, 12):18NagLR 121. 
(’35) AIB 1935 All 422 (423). 

(’33) AIB 1933 All 298 (298, 299). 

(’32) AIR 1932 All 473 (474). 

(’82) AIR 1932 All 400 (400). 

(’31) AIB 1931 All 664 (665). 

(’81) AIR 1931 All 063 (663) : 53 All 532. 

(’30) AIR 1930 All 193 (198) : 52 All .501 (PB). 
(’24) AIR 1924 All 6.52 (654) ; 46 All 553. (In 
determining jurisdiction it is the substance 
of the relief sought and not the mere form in 
the plaint that must be looked to.) 

(’16) AIR 1916 All 343 (343). 

’13) 20 Ind Gas 421 (422) (Al!). 

’88) 10 All 524 (528). (Valuation in the plaint 
governs the jurisdiction.) 

(’81) 8 All 822 (824). 

(’80) 2 All 778 (780). 

I’12) 17 Ind Gas 779 (780) (Bom). 

(’85) 10 Bom 200 (202). (jurisdiction does not 
depend upon result of the suit.) 

(’24) AIR 1924 Gal 788 (785) : 51 Gal 737. 
(’17) AIB 1917 Gal 637 (637) : 43 Gal 144. 
(’70) 13 Suth W R 105 (105). 

(’82) AIB 1982 Lah 67 (68). 

(’80) AIB 1930 Lah 599 (699). 


(’23) AIR 1923 Lah 284 (284). 

(’12) 16 Ind Gas 865 (866) (Lah). 

(’90) 1890 Pun Re No. 52, p. 136(137). (Mere 
change of nomenclature as to relief claimed 
cannot alter jurisdiction.) 

(’88) 1888 Pun Bo No. 169, p, 447 (448). 

(’37) AIR 1937 Mad 91 (91) : 1936 Mad W N 
1374 (1375). 

(’26) AIB 1926 Mad 37 (.38). (The venue of a 
case is decided by the nature of the claim and 
not by the nature of the dbfcnce set up.) 

(■22) AIR 1922 Mad 344 (347) ; 44 Mad 965. 
(Unless it is made fraudulently in order to give 
jurisdiction.) 

(’13) 20 Ind Gas 928 (930) : 9 Nag L R 112. 
(’26) AIR 1926 Nag 71 (72). 

(’24) AIR 1924 Nag 275 (277, 278);20NagLR 
145. (Jurisdiction docs not depend upon what 
the defendant states in the written statement.) 
(’17) AIR 1917 Nag 25 (26). (The venue of a 
case is decided by the nature of the claim and 
not by the nature of the defence set up.) 

(’13) 19 Ind Gas 7.59 (763) : 9 Nag L R 64. 
(’22) AIR 1922 Oudh 161 (161). 

(’22) AIR 1922 Oudh 45 (46) ; 26 Oudh Gas 297 . 
(’25) AIR 1925 Rang 278 (278). 

(’25) AIB 1925 Sind 824 (328):18 Sind LR286. 
(Jurisdiction is not ousted becauMdeciee is for 
amount exceeding pecuniary jurisdiction.) 

3. (’22) AIB 1922Nag 10(11, 12): 18NagLR121. 

4. (’88) AIR 1983 Sind 29 (32) : 26 Sind LB 396. 
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Seotton 9 16. "Subject to the proTieions herein contained." — The following pro- 

Hotea 18>17 visions of the Code may be referred to in this connection: — 

Provisions absolutely barring suit. — Sections 10, 11 and 47 and Order 9 
Buie 9. 

Provisions operating as a provisional or conditional bar. — Sections 83, 
84 and 86. 

Special limitations as to suits against Government, minors, lunatics and 
charities. — Sections 79, 80, 92, 93 and Order 32. 


16. Suits of a civil nature. — A legal right is a capacity residing in one 
person of controlling, with the assent and assistance of the State, the actions of 
others.^ Where a law regulates the legal rights between subject and subject {civis 
and civis) it is called the civil law as distinguished from the criminal law which 
regulates the rights between the State and its subjects [civitas and civis.f Civil 
rights are thus legal rights such as those relating to person, property, contract, or 
status, which a person enjoys as a citizen of the State^ and a suit in which such 
civil rights are in question is a suit of a civil nature. 

From what has been set forth above, it follows that rights which do not 
inhere in a person as a citizen of the State but exist only by virtue of his being 
a member of a caste or religious community are not civil rights. In other words, 
questions relating to caste or to religious rites or ceremonies or to social matters, 
are not questions relating to civil rights;* and a suit in which the principal question 
is one relating to caste or to religious rites and ceremonies, is not a suit of a civil 
nature.® 

But, where the principal question in a suit is one of a civil nature and the 
adjudication on such question necessarily involves the determination of a caste 
question or a question relating to religious rites and ceremonies, the jurisdiction of 
the Civil Court is not barred and the Court has power to decide the caste question 
or questions relating to religious rites and ceremonies *for the purpose of deciding 
the principal question of civil nature.® 


17. Suits relating to rights in property— General.— The word "property*' 
refers to all objects which can be owned by a person. The object owned may be a 


Note 16 

1. Holland’s Jurisprudence, Srd Edition, p. G9. 

2. Holland’s Jurisprudence, Srd Edition, p. 110. 
(’36) AIR 1936 All 117 (117, 118). (A suit fora 
declaration that the assessment of town- tax by 
a panchayat h illegal and ultra vires is not 
between subject and subject but between sub- 
ject and a branch of Local Self-Government 
and it docs not deal with civil rights but it 
deals with a question of taxation and as such 

. is not a suit of a civil nature and Civil Courts 
have no jurisdiction in a suit of that nature.) 

. 3. Bee Wharton’s Law Lexicon. 

4. (’10) 34 Bom 45.5 (458). 

(’69) 6 Bom H C R (A C) 19n (20). 

See also Note 43 infra, 

[But tee (’92) 16 Bom 281 (283)]. 

> 5. (’89) AIR 1939 Mad 102 (105). (Suit, in which 
plaintiffs ask Court to prescribe set of rubrics 


to be followed at the time of worship is not 
maintainable in Civil Courts.) 

(»39) 1939 Mad W N 418 (419). (Whether a 
particular deity is adorned with a particular 
ornament on a particular day is a matter of 
ritual and has nothing to do with a civil 
right.) 

(’35) AIR 1936 Nag 156 (162). (The right of 
conscience i.e. the right of individual members 
of a community to hold certain religious be- 
liefs and opinions is of course a religious one 
and one that cannot be called in question or 
adjudicated upon in the Civil Court.) 

See also Notes 43, 48 infra. 

6. (’77) 2 Mad 62 (65) : 6 Ind App 120 (P C). (6 
Mad H C R 449, Ref. to.) 

(’95) 19 Bom 507 (622). 

(’87) 11 Bom 534 (535). 

(’19) AIR 1919 Low Bur 81 (91) ; 9 Low Bur 
Rul 220 (FB). (In Lower Burma, Civil Courts 
have power to decide suits of a civil nature 
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tangible one, 'whether moveable or immovable or may be an intangible one. as for 
instance, patents, copyrights, trademarks, or rights of franchise, rights of fishery, 
rights of ferry, hats and the like.^ Suits relating to such property are suits of 
a civil nature.^ For suits of this nature, see the undermentioned cases.’ Whore 
the plaintiff has no interest in any property but simply claims to perform certain 


In which points of Buddhist Eceloslastical 
law arise.) 

Note 17 

1. Holland's Jurisprudence, 8rd Edition, pp. 168, 

169. 

la.(’24) AIR 1934 Pat 795 (796). 

(’72) 4 N W P H 0 R 146 (161). 

('86) 7 All 140 (145). (Suit to establish that 
the land is a part of the permanently settled 
estate.) 

(’78) 6 N W P H 0 R 8 (9). 

(’74) 6NWPH0R104 (112). 

(’02) 26 Bom 858 (858, 859), (S. 9 of the 
Specific Relief Act.) 

(’82) AIR 1932 Cal 117 (117). (Suit for passing a 
scheme in respect of a private dobutter estate.) 
(’05) 82 Oal 479 (481). (Suit for maintenance 
of an illegitimate child notwithstanding 
an order of the Magistrate refusing to grant 
maintenance lies.) 

(’97) 1 Cal W N 447 (448). 

(’90) 17 Cal 690 (602, 604) : 17 Ind App 40 (P C). 
(’8l) 7 Cal 437 (441). (Suit for declaration of 
title to rent-bearing land.) 

(’29) AIR 1929 Lah 86 (86). 

(’23) AIR 1923 Lah 600 (501) : 4 Lah 195. 
(Suit to establish the plaintiff’s right to a 
share in an occupancy tenure.) 

(’21) AIR 1921 Lah 167 (169) : 2 Lah 73. 
(Suit for partition of abadi land.) 

(’17) AIR 1917 Lah 281 (231) ; 1917 Pun Re 
Mo. 74. (Suit by water carrier for does under 
the condition of wajib-ul-ars.) 

(’16) AIR 1916 Lah 295 (296): 1915 Pun Re 
No. 44. (Suit for joint possession of shamilat.) 
(’07) 1907 run Re No. 41, p. 175. (Suit on 
bond given for arrears of rent.) 

(’88) 1883 Pun Re No. 26, p. 80. (Suit for 
value of ornaments alleged to have been 
stolen by defondaut.) 

2. Suits relating to rights of fishery : 

(’78) 2 Bom 19. 

(’88) 12 Bom 221. 

(’14) AIR 1914 P C 48 : 41 Ind App 221 ; 42 
Cal 489 (PC). 

(’12) 89 Cal 58. 

(’08) 12 Cal W N 669. 

(’061 38 Cal 1849. 

(’06) 83 Cal 16. 

(’06) 4 Cal Jour 61. 

(’05) 82 Cal 1141. 

(’04) 81 Cal 987. 

(’96) 23 Cal 262. 

(’92) 19 Cal 644 (FB). 

(’91) 18 Oal 80. 

(’90) 17 Oal 963. 

(’86) 11 Oal 484. 

(’79) 4 Oal 68. 

(’71) 16 Suth W R 313. 


(’64) 1864 Suth W R Cap 248. 

(’64) 1864 Suth W R Gap 108. 

*64) 1 Suth W R 88. 

’90) 13 Mad 64. 

(’59) S B A 1367. (Cited in 16 Suth W R 

212 .) 

Suits relating to rights of ferry : 

(’71) 16 Suth W R 132. 

(’71) 16 Suth W R 281. 

(’92) 19 Oal 253 : 19 Ind App 48 (PC). 

(’91) 18 Cal 662. 

(’81) 6 Cal 608. 

(’79) 4 Cal 699. 

(’74) 22 Suth W R 296. 

(’86) 1886 Pun Re No. 82 p. 181. 

Suits relating to hats or markets ; 

(’07) 29 AU 683 (686). (Suit for declaration of 
right to receive fees as “choudbris” of certain 
bazar— Suit hold not maintainable.) 

(’07) 29 All 740. 

’20) AIR 1920 Cal 256 : 47 Cal 1079. 

’90) 17 Cal 4!58. 

(’80) 6 Oal 7 (PB). 

Suits relating to pre-emption : 

(’65) N W P S A D Rep 178. (Cited in 6 All 
428). 

(’74) 7NWPHCR88 (PB). 

(’ll) 83 All 616. 

(’95) 17 All 288. 

(’91) 13 All 224. 

(’90) 12 All 229. 

(’89) 11 All 267. 

(’89) 11 All 108. 

(’88) 10 All 182. 

(’86) 8 All 462. 

(’86) 8 All 102 (PB). 

(’86) 7 All 720. 

(’84) 6 AU 455. 

’84) 6 AU 423. 

’70) 14 Suth W R 469. 

I ’14) AIR 1914 Lah 263; 1914 Pun ReNo. 62. 
’09) 1909 Pun Re No. 90. 

I ’09) 1909 Pun Re Mo. 10. 

I ’07) 1907 Pun Re No. 88, p. 407. 

I ’96) 1896 Pun Re No. 7. 

’82) 1882 Pun Re No. 104, p. 297. 

(’16) AIR 1916 Oudh 320. 

Suits relating to possession of property : 
(’84) 6 AU 89. 

(’90) 12 AU 46. 

(’80) 7 Ind App 73 (PC). 

(’66) 6 Suth W R 18: 2 Moo Ind App 504 (PC). 
(’02) 24 AU 294. 

(’02) 24 All 167. 

(’91) 18 AU 687 (PB). 

(’90) 12 AU 61 : 16 Ind App 186 (PC). 

(’68) 8 Agra 80. 

(’01) 26 Bom 287. 

(’99) 23 Bom 47. 


BeotionS 
Note IT 
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9 dutiea, as vrhere a joint trustee of a temple claims to enjoy the management and 
NotSS 17**19 superintendence of a temple, the Civil Court cannot take cognizance of it.' 

18, “Ppopevtyi” meaning of. — See Note 17. 

19. Suits respeoting temple and other rellgloas property. — In the eye 

of law idols are property 'a,ni the right to deal with such property must, in the 
event of dispute, be determined by a Civil Court.* The removal or alteration of 


(’98) 22 Bom 428. 

(’96) 20 Bom 798. 

(’96) 20 Bom 351 (PB). 

(’96) 20 Bom 270. 

(’96) 20 Bom 260 (PB). 

(’95) 19 Bom 808. 

(’95) 19 Bom 289. 

(’94) 18 Bom 46. 

(’87) 11 Bom 221(Note b). 

(’87) 11 Bom 220 (Note a). 

(’87) 11 Bom 216. 

(’84) 8 Bom 871. 

(’82) 6 Bom 215 (PB). 

(’15) AIR 1915 Cal 128 : 41 Cal 894. 

(’ll) 15 Cal W N 163. 

(’ll) 10 Ind Cae 469 (Cal). 

(’10) 14 Cal W N 141. 

(’02) 29 Cal 187 : 29 Ind App 24 (PC). 

(’01) 5 Cal W N 284. 

(’99) 26 Cal 579. 

’99) 8 Cal W N CXLni, 

’98) 8 Cal W N 497. 

(’98) 3 Cal W N 158. 

(’94) 21 Cal 244. 

(’93) 20 Cal 884 : 20 lud App 99 (PC). 

(’90) 17 Cal 256. 

(’87) 14 Cal 740 : 14 Ind App 101 (PC). 

(’88) 9 Cal 180. 

(’83) 9 Cal 39. 

(’76) 25 Suth W R 81 (PC). 

(’72) 18«utli W R 91 (PC). 

(’71) 16 Suth W R 27. 

(’69) 3 Beng L R (A C) 312. 

(’69) 12 Suth W R 203. 

(’69) 12 Suth W R 146. 

(’69) 11 Suth W R 550. 

(’69) 11 Suth W R 350. 

’69) 11 Suth W R 801. 

’68) 9 Suth W R 602. 

(’68) 9 Suth W R 169. 

(’68) 9 Suth W R 120. 

(’67) 7 Suth W R 485. 

(’20) AIR 1920 Lah 159 : 1 Lah 184. 

(’12) 14 Ind Cas 45 : 1912 Pun Re No. 70. 
(Suit for partition by \ 7 id 0 w of a joint holding.) 
(*01) 1901 Pun Re No, 105, page 367. 

(’10) 83 Mad 173. 

(’03) 26 Mad 514. 

(1900) 23 Mad 179. 

(’64) 2 Mad H G R 171. 

Suits respecting liability to land revenue : 
’85) 7 All 140 (145). 

’93) 16 Mad 479. 

Suits relating to the rights of Hindu widows 
in the property of the. family : 

(’89) 11 All 330(382). (Forfeiture of estate on 
xe-marriage.) 


(’89) 1889 All W N78(79). (Do.) 

(’18) 85 All 466 (469) (Do.) 

(’09) 31 All 161(165). (Do.) 

(’98) 20 All 476 (477). (Do.) 

(’98) 22 Rom 821 (881). (Forfeiture of estate 
inherited from hoc son.) 

(’69) 2 Beng L R 199(203, 206). (Re*marriage 
of Hindu widow— Succession to her son’s 
property — No forfeiture.) 

(’65) 3 Suth W R 206 (207). (Conversion does 
not involve foefoiture of a widow’s right to 
inherit.) 

(’76) 1 Mad 226 (228). (Forfeiture of estate on 
re-marriage.) 

Miscellaneous : 

(’03) 80 Cal 619 (622). (Suit to set aside sale 
under Public Demands Recovery Act lies in 
Civil Court.) 

(’84) 7 Mad 301 (301). (Suit to recover money 
lent for gambling lies, if the gambling is not 
prohibited by law.) 

(’21) AIR 1921 All 316 (318) : 43 All 20, 
(Pragwal’s flag— Imitation of— Diversion of 
pilgrim’s custom thereby — Actionable.) 

(’80) 2 All 754 (755). (Suit on a lost cheque.) 
(’91) 15 Bom 24 (26). (Owner of a share can 
sue for redemption without partition.) 

(’0.3) 30 Cal 619 (622). (Suit to set aside sale 
under Public Demands Recovery Act lies.) 
(’83) 9 Cal 75 (79). (Suit to restrain defendant 
from using bathing ghat for purposes of trade.) 
(’72) 8 Beng L R 524(532). (Right of settlement.) 
(’68) 10 Suth W R 395 (396). (Do.) 

(’67) 7 Suth W R 465 (468). (Do.) 

(’02) 1902 Pun Re No. 17, p. 72. (Suit con- 
testing Hindu widow’s surrender of estate.) 
(’87) 1887 Pun Re No. 48, page 104. (Suit by 
non-proprietors to hold their house free from 
certain fees and dues.) 

(’84) 1884 Pun Re No. 86, page 241. (Suit by 
an auctioneer for the price of goods sold.) 
(’82) 1882 Pun He No. 50, page. 143. (Suit to 
enforce trust for public charitable purposes.) 
(’83) 6 Mad 61 (62). (Redemption.) 

(’82) 4 Mad 399 (401). (Remuneration for 
labour.) 

(1900) 23 Mad 512 (516). (Suit by Hindu widow 
for marriage expenses of her daughter.) 

(’03) 26 Mad 497 (498). (Do.) 

8. (’97) 19 All 428 (433). 

Note 19 

1. (*82) 4 Mad 315 (316). 

(’ll) 21 Mad L Jour 1027 (1080). 

(’89) 13 Bom 548 (550). 

(’94) 21 Cal 468 (469). 

(’77) 3 Cal 890 (891). (Suit for damages for 
refusing to deliver an idol.) 
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namams (religious marks) in a temple is an interference with property in respect Bortlon fl 
of which a suit will lie in a Oivil Oourt.^ So also a suit will lie in regard to land Notes 19-20 
on which a monastery stands,^ or to recover possession of lands and religious 
manuBcriptSi^ or to set aside a sale or mortgage of endowed property.^ 

20. Sait for damages for oIyU wrongs and for breaohes of 
oontraot. — Civil wrongs or torts are infringements of personal rights. A suit 
for damages for civil wrongs will lie even if a criminal prosecution (in cases 
where it can be taken) is resorted to in the first instance.^ Thus, suits for 
damages for libel and slander,^* or for malicious prosecution,* or for false 


(’66) 4 Suth W R 79 (80). (Suit for removal 
of idol.) 

2. (*07) 30 Mad 168 (166). 

3. (’14) AIR 1914 Upp Bur 6(7) ; 1 Upp BurRul 
183. 

4. (’14) AIR 1914 Low Bur 178 (178) : 8 Low Bur 
Rul 146. 

6. (’83) 5 All 497 (500). 

Note 20 

1. (’16) AIR 1916 Mad 693 (695). (Recourse need 
not bo had to criminal proceedings first.) 
(1879) 10 Oh 667 (673-674), In re Shopperd. 
(’02) 6 Cal W N 916 (916). 

(’73) 18 Suth W R 27 (28). 

(’71) 16 Suth W R 83 (83). 

(’66) 6 Suth W R (S 0) 9 (10). 

(’07) 31 Mad 54 (57). 

(’82) 4 Mad 410 (416). 

(’81) 3 Mad 9 (9). 

(’01) 14 0 P L R 121 (123). 

(1842) 9 01 <& Fin 251, Forguson v. Kinnoul. 
la.(’Ol) 28 Oal 452(465). (Mere abusive language, 
as distinct from defamation, is not actionable 
irrespective of special damage.) 

(’70) 7 Bom H 0 R (A 0) 17 (18). 

(’09) 31 All 173 (175). (Joint tortfeasors.) 

(’89) 11 All 104 (107). (Person defamed not 
sui juris»Suit may be brought by guardian.) 
(’13) 15 Bom LR 1.30 (169). (Newspaper libel— 
Publication for public benefit — What consti- 
tutes fair and bona fide comment.) 

(’03) 27 Bom 685(590). (Communication made 
in discharge of public duty is protected.) 

(*03) 27 Bom 189 (220). (Suit based on any 
libel however malicious contained in resolu- 
tion of Government docs not lie.) 

(’90) 14 Bom 97 (99). (Statements in plead- 
ings are privileged.) 

(’81) 5 Bom 680 (683). (Only person defamed 
must sue, other persons sustaining injury 
cannot sue.) 

(’10) 37 Cal 760 (769). 

(’09) 36 Cal 907 (916). (Newspaper libel — 
Publication for public benefit — What consti* 
tutes fair and bona fide comment.) 

(’06) 34 Gal 48 (60). 

(’01) 28 Cal 794 (797). (Statements made to 
police officer in the course of investigation are 
protected.) 

(’01) 6 Cal W N 293 (294). (Distinction bet- 
ween statement by parties and witnesses.) 
(’98) 8 Cal L Jour 140 (141). 

(’96) 28 Gal 867 (878). (Statements in plead- 


ings not absolutely privileged.) 

(’78) 11 Beng L R 321 (329) (P G). (Privilege 
of witness.) 

(’89) 1889 Pun Re No. 27, p. 88 (97). (SlTi^ by 
husband for slanderous imputations against 
wife will lie.) 

(’92) 16 Mad 236 (238). (Statements made to 
police officer in the course of investigation are 
protected.) 

(’89) 12 Mad 495 (498, 600). (Excommunica- 
tion.) 

(*66) 3 Mad H G R (A C) 4 (4). (Omission of 
courtesy — No slander or libel.) 

(’70) 2 N WPnGR435 (436). (Exhibiting an 
effigy.) 

2. (’06) 9 Oudh Cas 367 (362). (Person setting 
criminal law in motion is a prosecutor.) 

(’18) 18 Ind Cas 7.37 (739, 742), (Cal). 

(’09) 2 Ind Cas 424 (425) (All). (False inform 
mation to police makes informer liable.) 

(’08) 30 All 625 (533, 634) ; 35 Ind App 189 : 
11 Oudh Cas 371 (PC). (Active prticipation 
in the conduct of the prosecution and pre- 
paring false evidence.) 

(’02) 24 All 863 (367). (Reasonable and pro- 
bable cause is presumed by conviction of the 
plaintill in the trial Court though reversed 
in appeal.) 

(’99) 21 All 26 (28). (Do.) 

(’90) 12 All 106 (168). (Expenses incurred in 
prosofjuting defendant in Criminal Court — 
No suit lies.) 

(’06) 30 Bom 37 (47). 

(’05) 29 Bom 368 (373). 

(’01) 25 Bom 832 (335) (P C). (Onus as to 
malice.) 

(’95) 19 Bom 717 (721, 723). (Do.) 

(’90) 14 Bom 100 (101). (No suit will lie to 
recover costs incurred in defending a criminal 
prosecution; the only way of recovering such 
costs is by a suit fur damages for malicious 
prosecution.) 

(’13) 17 Cal W N 484 (437). (Plaintiff mu:.t 
prove that ho is innocent and that there was 
no reasonable and probable cause.) 

(’ll) 38 Cal 880 (888). (Process not issued— 
No liability for malicious prosecution.) 

(’10) 87 Cal 368 (361). (Do.) 

(’10)14 Oal W N 86 (95) (P 0). (Onus as to 
malice.) 

• (’10) 14 Cal W N 96 (100). (Procuring erro- 
neous decision of a Court— No action lies.) 
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imprisonment,’ or for other kinds of torts,’ are all suits of a civil nature. As to 
the maintainability of suits for damages for instituting a malicious civil proceeding. 


(*09)86 Gal 278. (Virtual prosecutor helping 
police is liable in damages.) 

(’05) 82 Gal 429 (480). (Expenses incurred in 
prosecuting defendant in Griminal Gourt— 
Ko suit lies.) 

(’02) 6 Gal W N 298 (299, 800). 

(’01) 28 Gal 591 (692, 598). (Onus as to malice.) 
(1900) 27 Cal 682 (685). (Do.) 

(*97) lGalWN537(542). (Damages on ground 
of solatium for injury to the feelings.) 

(’15) AIR 1916 Mad 128 (129) : 87 Mad 181 
(183). (Process not issued — No liability for 
malicious prosecution.) 

(’13) 80 Mad 375 (877). (Onus as to malice.) 
(*08) 20 Mad 862 (368). (No suit against the 
person upon 'whose information to the police 
the prosecution was started.) 

(’01) 24 Mad 549 (652). (Onus as to malice.) 
(*01) 24 Mad 69 (62). (Do.) 

(’07) 1 Sind L R 201 (208). 

(1886) 11 App Gas 247 (250). Abrath v. North 
Eastern By Go. (Onus as to malice.) 

8. (’08) 30 Cal 872 (879) : 30 Ind App 164 (PC). 
(1845) 7 Q B 742 : 24 L J R 82 (87), Bird v. 
Jones. 


(*41) 2 Moo Ind App 604 (613) (P C). 

(’95) 19 Bom 485 (499, 500). 

(’85) 9 Bom 1(8). (Onus as to reasonable cause 
on defendant — Difference between onus in 
malicious prosecution and false imprison- 
ment.) 

(*78) 2 Bom 481 (487). (Distinction between a 
false charge and illegal imprisonment.) 

(’06) 29 Mad 208 (211), 

4. (’93) 17 Bom 307 (310). (Suit against munici- 
pality for negligence of its contractors). 

(*78) 2 Cal L Rep 844 (345). (Suit against muni- 
cipality for negligence of its contractors— 
Wrongful seizure of cattle). 

(’14) AIR 1914 P C 45 (47) : 42 Cal 46 : 41 Ind 
App 180 (P C). (Obstruction to light is not 
actionable unless it amounts to a nuisance.) 


(’41) 2 Moo Ind App 604 (618) (PC). (Wrongful 
ejectment.) 

(’05) 27 All 531 (537). (Killing vicious ani- 
mal.) 

(’75) 1 All 60 (64). (Damages for destruction 
of life.) 

(’71) 3 N W P H C R 191 (192,193). (Tort by 
minor — Suit will lie.) 

(’14) AIR 1914 Bom 154 (167) ; 39 Bom 191 
(204, 242). 

(’18) 87 Bom 1 (15, 17). 


(12) 16 Ind Gas 541 (541) (Bom). (Obstruction 
to execution by third person.) 

(’ll) 36 Bom 478 (486). (Applicability of the 
principle of contributory negligence.) 

(’10) 34 Bom 427 (448). (DoJ 
(’09) 88 Bom 398 (400). (Damage due to n^li* 
gence.) 


(’04) 28 Bom 226 (281). (Liability of firm for 
tort by one partner.) 

(’92) 16 Bom 254(201) : Chitty’s S 0 0 R 297. 
(Loss of life due to negligence.) 

(’16) AIR 1916 Gal 428 (481) : 48 Gal 611 
(519). (Master’s liability for servant’s act.) 
(’14) AIR 1914 Cal 761 (762) : 41 Cal 576 (580). 
(’14) AIR 1914 Gal 868(868) : 41 Gal 808 (812). 
(Applicability of the principle of contributory 
negligence.) 

(’14) AIR 1914 Cal 160 (161) : 41 Cal 80 (87). 
(’13) 40 Cal 716 (719). 

(’ll) 88 Gal 28 (42). 

(’10) 14 Gal W N 158 (166) (P C). 

(’09) IS Gal W N 501 (506). (Suit for damages 
against persons who committed dacoity.) 
(’09) 36 Cal 1021 (1024). (Dog biting.) 

(’09) 36 Cal 819 (822). 

(’08) 86 Cal 82(86) (FB). (Wrongful dismissal 
and fiiie—Rccovery of tax illegally assessed.) 
(’04) 31 Cal 839 (848). (Tort by manager of 
minor’s estate — Minor is not liable.) 

(’01) 28 Cal 401 (409, 410) : 28 Ind App 144 
(PC). (Damages for destruction of life.) 

(’99). 26 Cal 465 (508, 616). (A suit will liefor 
damages against a Railway Company for the 
death of plaintiff’s son that occurred in the 
Railway when travelling in it.) 

(’99) 26 Cal 398 (403) : 26 Ind App 1 (PC). 
(Loss of goods by fire.) 

(’89) 16 Cal 159 (160). (Wrongful seizure of 
cattle.) 

(*79) 4 Cal 890 (893). (Wrongful distraint.) 
(’76) 24 Suth W R 72 (73). (Suit for damages 
is maintainable against a witness under S. 26, 
Act XIX of 1858, if he fails without lawful 
excuse to attend the Court in obedience to a 
summons.) 

(’27) AIR 1927 Lah 358 (361). (Suit to restrain 
Municipality from enforcing, against plain- 
tiffs, notice to vacate their residences will lie.) 
(’20) AIR 1920 Lah 168(170). (Tradename.) 
(’08) 4 Ind Cas 907 (908) : 1908 Pun Re No. 113. 
(’10) 33 Mad 120 (121). 

(’06) 28 Mad 479 (481). (Damages for destruc- 
tion of life.) 

(’07) 17 Mad L Jour 143 (143). (Suit for 
damages is maintainable against a witness 
under S. 26, Act XIX of 1853 if he faUs 
without lawful excuse to attend the Court in 
obedience to a summons.) 

(’26) AIR 1925 Pat 487 (488). (Wrongful dis- 
missal and fine.) 

(’34) AIR 1934 Itong 76 (78) : 12 Rang 289. 
(Defendant maliciously staying the issue of a 
Government licence — Suit for damages lies.) 
(1907) App Cas 1 (7), Jolly y. Kine. (Obstruc- 
tion to light is not actionable unless it 
amounts to a nuisance.) 

(1904) App Gas 179 (185). Colls v. Home and 
Colonial Stores, Ltd. (Do.) 

also (’97) 24 Cal 786 (818, 821, 824) 
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see the undermentioned oases.' Breach of contractual rights will also give rise to 
a cause of action on which a civil suit will lie. See the undermentioned cases.® 


91* Rl^ht to spoolflo rolioft — A right to specific relief such as a right to 
a declaration or injunction or to the specific performance of a contract, is a civil 
right and a suit for such relief is a suit of a civil nature entertainable by a civil 
Oourt.^ The Briti sh India n Courts have, however, no general powers to make a 


[But Me (’04) 28 Bom 840 (343). (Where 
more nonfeasance was held to be no ground 
of liability.)] 

5. (’20) AIR 1920 Cal 367 (860) (FB). (Obstruc- 
tion to execution by third person.) 

(*28) AIR 1928 Cal 1 (9, 10). (Do.) 

(’14) AIR 1914 All 420 (421) : 86 All 423. 
(Suit to set aside succession certificate does 
not lie.) 

(’ll) 9 Ind Gas 137(139)(Cal). (No action will lie 
for damages caused by an order of the Court.) 
(’ll) 38 Cal 880 (887). 

(*10) 3 Ind Cas 12 (13) (Cal). (Obstruction to 
execution by third person.) 

(’95) 1895 Pun Ro No. 86. p. 407. (Do.) 

(’89) 1889 Pun Re No. 162. p. 668. (Do.) 

(’64) 2 Mad II C R 158 (160). 

(1885) 10 App Cas 210(214), Metropolitan Bank 
V. Pooley. (Maliciously making a man a bank- 
rupt.) 

6. (’03) 7 Cal W N 108(109). (Non-porformanco 
of a contract to buy certain property.) 

(’38) AIR 1938 Mad 227 (230, 231). (District 
Board in whom the property in respect of 
public street is vested in however limited a 
manner, have a right to see that their civil 
rights in respect of these are not affected by 
the use of those roads by persons who have 
not obtained the necessary authority or per- 
mission. As such there is no reason why the 
District Board should not bring a suit for 
damages caused to its roads by unauthorised 
use.) 

(’13) 35 All 132 (133). (Suit for salary of clerk 
for broken period.) 

(’78) 2 All 764 (766). (Suit on a lost cheque.) 
(’87) 11 Bom 412 (422). (Breach of betrothal 
contract.) 

(’73) 10 Bom 11 C R 57 (68). (Suit for salary 
of clerk for broken period.) 

(’86) 13 Cal 80 (81). (Do.) 

(’90) 1890 Pun Re No. 141, p. 449. (Breach 
of ^trothal contract.) 

(’89) 1889 Pun Re No, 128, p. 446 (FB). (Do.) 
(’88) 1888 Pun Ro No. 132. (Do.) 

(*79) 1879 Pun Re No. 106, p. 293. (Do.) 

(’76) 1876 Pun Re No. 35, p. 101. (Do.) 

(’ll) 34 Mad 479 (480. 481). 

(’12) 17 Ind Gas 900(901) : 6 LowBurRul74. 
(Suit for salary of clerk for broken period.) 
Note 21 

1. Suits under 8. 9 of the Specific Relief Act: 
(’91) 15 Bom 685 (687). (Trespasser dispos- 
sessed cannot sue under S. 9, Sp. Rel. Act.) 
(’96) 22 Cal 562 (666). 

(’02) 26 Bom 353 (360). (Magistrate’s order 
under S. 145, Cr, Pro. Code does not bar 
Mamlatdar's jurisdiction.) 


(*66) 10 Moo Ind App 611 (628) (PC). 

(’93) 16 All 384 (386). 

Specific performance to compel execution 
of deed : 

(’97) 20 Mad 260 (262). 

(’97) 20 Mad 19 (20). 

Specific performance against minors : 

(*07) 34 Cal 163 (166, 167) (FB). 

(’95) 18 Mad 415 (416). 

(’07) 29 All 213 (215). 

(*93) 20 Cal 508 (513). (Suit by minor.) 

Specific remedy^ Public roads : 

(’04) 31 Cal 839 (847). 

(’78) 2 Bom 467 (468, 469). 

(’88) 10 All 653 (556, 558). 

(’88) 10 All 498 (504). 

(1900) 27 Cal 793 (797). 

(’91) 14 Mad 177 (181, 182). 

Suit to declare Hindu marriage invalid 
and for injunction : 

(’91) 14 Mad 316 (323). (Suit by husband to 
declare marriage valid.) 

(’97) 19 All 615 (516). 

(’09) 33 Bom 411 (418). 

(’69) 11 Suth W R 412 (412). (Plaintiff’s suit 
for declaration that his wife had not been 


married to the defendant as alleged by him 
— Held not maintainable.) 

Suit for declaration by Hindu reversioners: 
(*95) 19 Bom 614 (617, 018). 

(’81) 8 Ind App 14(22) : 6 Cal 764 (772) -(PC). 
(’70) 14 Moo Ind App 176 (186) (PC). 

(’9.3) 15 All 132 (133). 

(’87) 9 All 441 (444). 

(’34) AIR 1934 Cal 23 (24) : 60 Cal 1207. 
(Suit under Co-operative Societies Act referred 
to arbitration — Subsequent suit to declare 
award invalid lies in Civil Court.) 

(’82) 8 Cal 769 (788) (P C). 

(’82) 8 Cal 12 (15). 

(’92) 15 Mad 422 (423). 

Other suits for declaration : 

(’16) AIR 1916 P G 123 (126) : 44 Cal 87 : 43 
Ind App 243 (P G). 

(’75) 3 Ind App 72 (76) ; 1 Cal 289 (PC). 
(’23) AIR 1923 All 540 (541). 

(’13) 36 All 308 (311). 

(’15) AIR 1915 Bom 262 (262) ; 40 Bom 66 (59). 
(’19) AIR 1919 Cal 113 (114). 

(’19) AIR 1919 Lah 297 (298) : 1919 Pun Re 
No. 49. 


(’18) AIR 1918 Lah 290 (291) ; 1918 Pun Re 
No. 45. 

(’03) 26 Mad 264 (266). 

(’33) AIR 1933 Nag 292 (293). (Suit for decla- 
ration that plaintiff is adoptive father of 
defendant.) 


Saeitoiil 
NotoB 20-21 
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Becitioii9 
Notes 21-88 


declaratory decree outside the limits formulated by Section 42, Specific Belief Act.^ 

22. Other common law rights. — A suit in respect of a right given by 
the common law is also a suit in respect of a civil right and is therefore of a civil 
nature. Thus, the right of franchise is a common law right.^ Similarly, the right 
to lawfully use a public highway or to kill one's own cattle,’ or to hoist the flag 
of a saint,* is a right of a civil nature. See Notes 23 to 28 below and also the 
undermentioned cases.’ 


23. Right of worship. — A right of worship is a civil right^ and a suit to 


(*81) AIR 1931 Rang 24 (24). (Declaration 
that plain till is the real decree-holdet in 
another suit.) 

[But see (’20) MB 1920 Loh 886 (888) : 1 
Lah 298. 

(■18) AIK 1918 Lah 191 (192) : 1918 Pun 
Be No. 110.) 

Suits for injunction between eosharers : 
(’95) 19 Bom 269 (270). 

(’90) 12 All 436 (438, 489) (F B). 

(’02) 29 Cal 800 (602). 

Other suits for injunctions : 

(’88) 5 All 369 (871). 

(’82) 8 Gal 266 (271). 

(’77) 2 Bom 19 (26. CO). 

(’24) AIB 1924 Cal 982 (983) : 51 Cal 916. 
(’21) AIB 1921 Cal 85 (87) ; 48 Cal 878. 

(’92) 19 Cal 544 (570) (PB). 

(’91) 18 Cal 80 (83). 

(’81) 7 Cal 288 (292). (Suit to compel a 
Hindu widow to make an adoption.) 

(’29) AIB 1929 I^h 774 (776). 

(’16) AIB 1916 Mad n 19 (1121):38 Mad 41 (48). 
(’88) 11 Mad 42 (4.3). 

Miscellaneous : 

(’97) 21 Bom 684 (693). (Bight of pasturage 
by tenant.) 

I’Sl) AIR 1931 Bang 24 (24). 

2. (’81) AIB 1931 All 83 (84) : 53 AU 816. 

Note 22 

1. See Note 27, below. 

2. (’97) 24 Cal 524 (.526). 

(’95) 22 Cal 551 (.568). 

(’04) 81 Cal 839 (846). 

(’88) 15 Cal 460 (467) (PB). 

(1871) L B 7 Q B 47 (52, 55), Vestry of St. 
Mary Newington v. Jacobs. 

3. (’08) 30 All 181 (187, 188). 

(’29) AIB 1929 All 339 (340). 

(’80) AIR 1930 All 753 (756). 

(’14) AIB 1914 Oudb286 (288):17 Oudh Cas 354. 

4. (’10) 7 All L Jour 830 (832). 

5. Bight of maintenance : 

(’84) 6 All 617 (621). (Wife and daughter.) 

I ’07) 84 Cal 971 (973, 974, 979). (Wife.) 

I ’05) 32 Cal 234 (239). (Bo.) 

I ’92) 19 Cal 84 (91). (Do.) 

I ’95) 18 Mad 403 (406). (Do.) 

’09) 83 Bom 50 (.52). (Widow). 

’98) 22 Bom 52 (53). (Do.) 

I ’78) 2 Bom 573 (590) (P B). (Do.) 

I ’79) 4 Bom 261 (263). (Do). 

I ’79) 8 Bom 872 (379). (Do.) 

I ’06) 4 Cal L Jour 74 (78). (Do.) 


(’02) 29 Cal 557 (575). (Do.) 

(’01) 28 Cal 278 (287). (Do.) 

(’16) AIB 1916 Mad 444 (445) : 88 Mad 153 
(166). (Do.) , ^ 

(’08) 31 Mad 838 (342). (Do.) 

(’05) 28 Mad 425 (426). (Hindu Widow.) 

(’94) 17 Mad 268 (270). (Charge.) 

(’10) 82 All 155 (169, 160). (Forfeiture for 
unchastity.) 

(’09) 31 All 161 (166). (Do.) 

(’14) 84 Bom 278 (286, 287). (Do.) 

(’93) 15 All 882 (883, 384). (Do.) 

(’95) 22 Cal 347 (3.58, 364). (Do.) 

(’90) 17 Cal 674 (678). (Do.) 

(’12) 23 Mad L Jour 289 (290). (Do.) 

(’96) 19 Mad 6 (9). (Do). 

(’94) 17 Mad 392 (393). (Do). 

(’01) 25 Bom 268 (267). (Widowed daughter. 

(’02) 29 Cal 557 (668, 678). (Do). 

(’14) AIB 1914 Mad 687 (589) : 37 Mad 396 
(402). (Do). 

(’96) 18 All 29 (30, 31). (Illegitimate child.) 
(’0.5) .32 Cal 479 (481, 482). (Do.) 

(’58) 4 Suth W B P 0 132 (138) : 7 Moo Ind 
App 18 (P C). (Do). 

(’94) 17 Mad 160 (160) (Do). 

Miscellaneous : 

(’01) 25 Bom 574 (.578). (Suit to recover 
minor child.) 

(’82) 9 Cal L Bep 279 (280). 

(’96) 18 All 29 (30). (Suit for a declaration 
that the defendant is not lawful wife of the 
plaintill is cognizable by the Civil Courts, 
although an order for maintenance under 
S. 488, Or. P. Code is in force against the 
plainliiT.) 

(’78) 20 Suth W B Or 68 (69). (Do). 

(’71) 6 Bong L B 243 (264). (Do). 

(’03) 1903 Pun Re No. 26, page 82 (84). (Do.) 
(’01) 1901 Pun Be No. 60 (Do.) 

(’76) 1876 Pun Re No. 41, page 78 (78). 

(’07) 80 Mad 400(401). (Order by a Magistrate 
awarding maintenance does not take away 
the jurMiction of the Civil Courts.) 

(’96) 19 Mad 24 (29). (Suit for recovery of 
water cess levied from ryot who had made no 
application for supply of water.) 

(’83) 6 Mad 361 (864). (Suit by a grantee to 
contest right of Government to resume inam.) 
Note 23 

1. (’01) 11 Mad L Jour 216 (226). 

(’89) AIR 1989 Mad 102 (106). 

(’88) 7 Bom 828 (829). 
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establish such a right’ and to restrain persons from interfering therewith’ is a suit 
of a civil nature. There may be an exclusive right of worship in a class of persons 
in a particular temple or in a particular part of a temple and a suit will lie to 
restrain a rival class of persons from joining in such worship.* Thus, where a 
temple is reserved for worshippers of a particular caste of persons, the Courts will 
protect their right by restraining persona of inferior or rival caste from being 
allowed into the temple.’ But a sect of Christians cannot sue for partition of a 
church building for purposes of exclusive worship by a sect.® Nor will a suit lie 
to compel the hereditary priests of a temple to take out certain ornaments from 
the temple treasury and to adorn the image on festive days,^ or to compel the 
custodians of the idol to locate it in a certain temple instead of in another temple.® 
So also, a suit will not lie to declare the rights of persons to stand in a particular 
row of the congregation, or to prescribe the modes of worship, prayers and religious 
precedence where no question of civil rights really arises.® 


24. Right relating to religious and other processions. — Persons of 
whatever sect are entitled to conduct religious processions through public streets so 
that they do not interfere with the ordinary use of such streets by the public and 


(*94) 21 Cal 463 (469). (Suit by some of tho 
members of a religious fraternity to the right 
to enter the prayer hall and perform their 
prayers and other rights and also for posses- 
sion of the prayer hall.) 

(*81) 7 Cal 694 (697). (People can erect on 
their own property places of worship and 
perform worship.) 

(’33) AIR 1933 Mad 726 (727), 

(’17) AIR 1917 Mad 868 (869). 

(’10) 5 Ind Cas 57 (67) (Mad). (Right of entry 
in a temple for worship is a civil right.) 

(’07) 30 Mad 168 (166). 

(’09) 19 Mad L Jour 743 (746). (But that 
right can bo exercised during hours of public 
worship.) 

(’90) 13 Mad 293 (297). 

(’83) 6 Mad 203 (214) (F B). 

(’82) 6 Mad 304 (308, 309). (People can erect 
on their o vn property places of worship and 
perform worship.) 

(’78) 2 Mad 143 (146). (Do.) 

[See (’39) 1939 Mad W N418 (424). (Claim 
by temple archakas to prostrate twice liefore 
deity during service — Trustees forliidding 
archakas to prostrate more than once 
on pain of dismissal — Suit by archakas 
maintainable.)] 

2. (’17) AIR 1917 Mad 903 (901). 

(’09) 33 Bom 387 (391). (Right to have wor- 
ship performed by others.) 

(’91) 13 All 419 (422, 429, 430). 

(’90) 12 All 494 (501, 506) (F B). 

(’86) 7 All 461 (474) (F B). (Right of Maho- 
medan to use mosque.) 

(’20) AIR 1920 Bom 15 (18) : 44 Bom 410. 
(’77) 3 Cal 890 (391). (Suit for damages for 
refusing to deliver idol for worship.) 

(’10) 20 Mad L Jour 580 (688). (Suit for a 
declaration of a right to recite strotrams in 
a temple.) 


(’98) 16 Mad 151 (168). (Suit for damages for 
refusing dancing girl’s offerings to idol.) 

(’92) 15 Mad 365 (366). (Suit will not lie for 
an injunction to restrain certain Mahomodans 
from reading the kutbah in their mosque.) 

3. (*25) AIR 1925 Bom 209 (209, 210). 

(’97) S A No. 1811 of 1877, cited in 80 Mad 
158 (165). (Courts will also prevent the intro- 
duction of idol or other objects which would 
interfere with the form of worship for which 
tho temple is dedicated.) 

(’86) 7 All 178 (182, 184) (F B). (Right to 
enter mosque.) 

(’80) 3 All 636 (641). 

(’81) 7 Cal 767 (770). (Object of worship may 
be prevented from being removed.) 

(1900) 23 Mad 298 (304). 

(’88) 11 Mad 450 (452). (Right to give a crown 
and water at a religious festival.) 

(*87) S A No. 773 of 1887, cited in 30 Mad 
158 (165). (Courts will also prevent tho intro- 
duction of idol or other objects which would 
interfere with the form of worship for which 
the temple is dedicated.) 

(’58) S A No. 94 of 1858, cited in 80 Mad 158 
(165). (Do.) 

[Bui see (’81) 6 Bom 122 (123). (Suit by 
temple servant claiming damages as against 
defendant for his omission to offer food to 
the idol is not maintainable.).] 

4. (’82) 5 Mad 313 (319). 

(’83) 7 Bom 828 (328). 

5. (’02) 12 Mad L Jour 355 (357). 

(*20) AIR 1920 Low Bur 151 (153). (Exclusive 
right of persons of the Zoroastrian faith.) 

6. (*17) AIR 1917 Mad 431 (440) : 89 Mad 1056 
(1071, 1078). 

7. (*80) 5 Bom 80 (82.) 

8. (’05) 32 Cal 1072 (1076). 

9. (’89) AIR 1939 Mad 102 (106). 


SeotioB 9 
Motes 28HM 
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SeotiOB 9 subject to suob directions as. the Magistrates may la'vrfully give to prevent obstruc* 
lotM 94-97 tions of the thoroughfare or breach of the public peace.^ A suit for a declaration 
of right to such a procession lies in a Civil Oourt.^ This view has been recently 
upheld by the Privy Council in Saiyid Manzur Hasan v. Saiyid Muhammad 
Zanian? in which their Lordships have held that persons have a right to conduct 
a religious procession with Us appropriate observances along a highway. The 
worshippers in a mosque or temple which abuts on a high road cannot compel the 
processionists to intermit their worship while passing the mosque or temple on the 
ground that there was continuous worship there.^ But a permanent arrangement 
validly come to between rival communities regulating their method of taking out 
religious processions will be upheld and enforced by Court of law.^*^ 

25. Rl^ht of burial. — The right of burial is a civil right and an inter, 
ference with the right of reciting prayers in connection with such burial is an 
invasion of the civil right, in respect of which a civil suit would lio.^ 

26. Ri^ht of person elected as director of company to act as such. — 

The right of a person elected as a director of a company to act in that capacity is 
a civil right and a suit will lie for an injunction restraining other directors from 
wrongfully excluding him from acting as a director.^ 


27. Rltfht of franchise. — A right to vote is a civil right. A suit, therefore, 
for a declaration that the plaintifif is a qualified voter,^ or for an injunction against 
the Chairman of a Municipality for his refusal to insert his name in the register of 
voters will lie.^ Similarly, a suit for a declaration that the plaintiff has been duly 
elected^ or the election of the defendant is void*®* or that the votes obtained by 
the majority at a corporation meeting are invalid votes* is a suit of a civil nature. 


Note 24 

1. (’82) 5 Mad 304 (809). 

(’08) 26 Mad 876 (382). 

(’31) AIR 1931 All 674 (676) : 53 All 886. 
(’21) AIR 1921 All 146 (148): 43 All 692. (But 
a religious procession is not entitled by 
frequent stops in a public street to block pas- 
sage in an unreasonable manner.) 

(’20) AIR 1920 Bom 15 (18) : 44 Bom 410. 
(’18) AIR 1918 Bom 162 (168) : 42 Bom 438. 
(No suit lies for declaration of right to pass 
along public street accompanied by music.) 
(’10) 34 Bom 571 (574). 

(*30) AIR 1930 Mad 701 (703) : 53 Mad 761. 
(*19) AIR 1919 Mad 674 (675) : 42 Mad 271 
(280, 281, 282) (F B). 

’16) AIR 1916 Mad 593 (594). 

’10) 20 Mad L Jour 119 (120). 

(’94) 17 Mad 37 (40. 41). (Suit for damages 
for obstructing procession with banners.) 
(’26) AIR 1926 Oudh 666 (657). 

[See however ('25) AIR 1925 P G 36 (38).] 

2. (’97) 24 Gal 524 (526). 

(’31) AIR 1931 All 341 (346): 58 All 484. 

3. (’25) AIR 1925 P G 36 (36, 38): 52 Ind App 
61: 47 All 151 (PG). (Overruling 2 Bom 457 
and 18 Bom 698.) 

4. (’83) 6 Mad 203 (217) (PB). 

4a.(’29) AIR 1929 All 519 (520). 

Note 25 

1. (’07) 30 Mad 15 (16). 

(’02) 26 Bom 198 (200). 


(’94) 18 Bom 699 (702). 

(’30) AIR 1930 Oudh 54 (54); 5 Luck 489. 
[But see (’30) AIR 1930 Rang 148 (144): 7 
Rang 603. (Co-religionists — Rival claims to 
possession and burial of corpse.)] 

Note 26 

1. (’24) AIR 1924 Cal 982 (983): 61 Cal 916. 

Note 27 

1. (’21) AIR 1921 Cal 85 (87): 48 Cal 378. 

[See also (’32) AIR 1982 Mad 100 (104, 105). 
(The Court has jurisdiction to entertain a 
suit by shareholders against the company 
in respect of an infringement of their in- 
dividual rights as shareholders when the 
interest of justice so requires; and a suit in 
substance to establish and enforce the right 
of a shareholder to exercise his votes is 
therefore maintainable at the instance of 
single shareholder.)] 

2. (’21) AIR 1921 Gal 85 (87): 48 Gal 878. 

3. (’97) 24 Cal 107 (111). 

[See also (’36) AIR 1936 Cal 424 (428). (A suit 
for declaration that a person’s nomination 
paper had been illegally rejected and that 
defendants had not been elected as mem- 
bers of the Municipal Board can be enter- 
tained by the Civil Court.)] 

3a.(’26) AIR 1926 Mad 319 (320). 

4. (’23) AIR 1923 Bom 805 (316): 47 Bom 809. 
(Questions as to the validity of votes is not 
an internal question of management.) 
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28. Restitution of oonjugal rights. — A suit for the enforcement of 
oonjugal rights and duties is one of a civil nature and is entertainable by the 
Courts.^ In Moonshee Buzloor Bahim v. Shumsoonissa, 11 M. I. A. 551, their 
Lordships of the Privy Council said as follows : 

the law which regulates the relation of the parties gives to one of them a right and 
that right be denied, the denial is a wrong and unless the contrary be shown by authority or by 
strong arguments, it must be presumed that there must be a remedy in a Court of justice.’* 

The cause of action, in a suit for restitution of conjugal rights, consists in 
the wife’s absenting herself from her husband's house without his consent.^ 

28a. Right of person as member of olub. — A suit lies in respect of the 
wrongful expulsion of a member from a social club. But a club is an autonomous 
institution and a Court of law will not lightly interfere with its action in expelling 
a member unless it has violated the recognized rules of procedure in that connec- 
tion or those of natural justice.^ 

29. Rights under contract. — Such rights are civil rights enforceable by 
suits in Civil Courts. See Notes 30 to 34 below. 

30. Suit for, or oni accounts. — A suit for an account is a special form 
of suit. It does not moan every case in which accounts have to bo looked into in 
order to ascertain the correctness or otherwise of the amount claimed by the 
plaintiff.^ A suit for an account only lies when the defendant is liable to account 
to the plaintiff. There must be something more than a mere relationship of debtor 
and creditor. The defendant must stand in some other relation to the plaintiff, such 
as that of agent or bailee or receiver or trustee or partner or mortgagee.* As to a 
decree to be passed in a suit for accounts, see 0. 20 Kr. 16 and 17 and as to the 
procedure to be adopted in such suits, see the undermentioned oases* and also 
O. 26 Rr. 11 and 12. 


Note 28 

1. (’91) 13 All 126 (139). 

(’6G) 6 Moo Ind App 348 (390) (PC). 

(’67) 11 Moo Ind App 651 (610, 615, 616) 
(PC). (Mahomodan parties— Court may im- 
pose terms on husband; cruelty rendering it 
unsafe for the wife or husband's gross failure 
to perform marriage obligations would dis- 
entitle husband to a deeree.) 

(’97) 19 All 515 (516, 517). 

(’86) 8 All 78 (81). (Where husband is out of 
caste, Court may order wife’s return to hus- 
band conditionally on the latter’s obtaining 
restoration to caste.) 

(’72) 4 N W P HCR 109(110). (Where Hindu 
husband and wife have been separate for 13 
years with mutual consent, husband is not 
entitled to restitution of conjugal rights.) 
(’93) 17 Bom 400 (406). 

(’86) 10 Bom 301 (310, 313). (Civil Courts have 
jurisdiction over conjugal rights as deter- 
mined by Hindu law and cannot recognize 
any plea of justification other than a mate- 
rial offence by complaining party.) 

(’76) 1 Bom 164 (167). 

(’01) 28 Cal 37 (44). (Suitable terms may how- 
ever be imposed.) 

(’80) 6 Cal 500 (506). (Wife’s condonation of 
husband’s act of cruelty restores husband to 


his former conjugal rights.) 

(’24) AIR 1924 Mad 49 (51): 46 Mad 791. 

See also the following cases : 

(*98) 20 All 96 (97). (Jactitation of marriage.)- 
(’92) 19 Cal 84 (91). (Wife justified in leaving 
husband when he so illtrcats her as to en- 
danger her personal safety.) 

(’26) AIR 1926 Nag 488 (489): 22 Nag L R 
134. (Pat marriage is not a simple contract 
that it can be declared invalid on the ground 
of fraud by one of the parties.) 

2. (’94) 18 Bom 316 (318). (.Turiadiction in the 
Court in which the husband’s house is 
situate from where the wife absents herself.) 
(’94) 18 Bom 327 (331). (Decree for restitution 
of conjugal rights against wife— Wife apply- 
ing for satisfaction— Desertion second time 
will give a fresh cause of action.) 

Note 28a 

1. (’39) AIR 1939 Bom 35 (37). 

Note 30 

1. (’05) 28 Mad 394 (.395). 

2. (’81) 1881 Pun Re No. 122, Page 294 (295). 

3. (’76) 24 Suth W R 70 (70). 

(*81) 7 Cal 169 (172). (Procedure for suit for 
accounts in mofussil.) 

(’87) 14 Cal 147(167, 168): 13 Ind App 123 (PC). 
(*81) 6 Cal 764 (757, 768). 


SMtionS 
Notes 28-80 
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9 A suit can be brought on a stated account.^ The striking of a balance in 

HotM 80-89 account, the items of which are all on one side does not amount to an “accounts 
stated” in the true sense of the term.* In cases of mutual dealingit even an oral 
settlement of accounts will give rise to a substantive cause of action.* As to what 
constitutes a mutual account, see the Authors’ Commentary on the Limitation Act, 
Article 85. 

81. Suits for oontrlbution. — The right of contribution is founded on and 
is controlled by the principles of justice, equity and good conscience. It does not 
arise from contract. Every joint debtor who has been compelled to pay more than 
his share of the common debt has the right of contribution from each of his co- 
debtors.^ This principle has been embodied in Section 43 of the Contract Act. As 
to suits for contribution between joint tort-feasors, see the undermentioned cases.* 

32. Suits relating to partnership. — As to the rights and liabilities of 
partners and the suits based thereon, see the Indian Partnership Act (IX of 1932) 
and also Sections 239 to 366 of the Indian Contract Act. As to the practice, 
pleading and procedure that should be followed in these suits, see the under- 
mentioned case.^ 

38 & 34. Go-sharers. — See Note 31. 

88. Suit for office. — An office is a position which has some duties attached 
to it.^ The existence of an office therefore involves the existence of some duties to 
be performed by the holder of the office^^ and which are enforceable by law, 
custom or usage.* In the absence of any such duties there can be no office for 
which a suit will lie in a civil court.* Thus, whore a Muhammadan sued for 


(*81) 7 Gal 654 (656, 657). (Suit for accounts 
— Principal and agent.) 

(•19) AIR 1919 Lah 437 (437). (Settled ac- 
' counts cannot be re-opened except on specific 
allegations of fraud.) 

(^97) 20 Mad 418 (420). 

also (*81) 7 Gal 89 (90). (Suit for ac- 
counts merely cannot be brought by a 
zamindar against his agents; it must be for 
accounts and payment of 'what is due to 
him.)] 

4. (’96) 22 Bom 513 (516). 

(1866) L R 1 G P 297 (299), Buck v. Hurst. 
6. (’92) 15 All 1 (2, 3). 

(’83) 7 Bom 414 (417, 418). 

6. (’17) AIR 1917 Mad 622 (622), (16 Mad 339 
not followed.) 

(’98) 21 Mad 366 (367). 

Note 31 

1. (’15) AIR 1915 Cal 278 (279). (Payment by 
person not liable to pay the debt — Cannot 
file a suit for contribution against debtors.) 
(’15) AIR 1915 Gal 334 (3.36). 

(’06) 4 Cal L Jour 555 (557). 

(*04) 31 Cal 95 (104). 

(’02) 6 Gal W N 583 (684, 586). 

(’33) AIR 1933 Mad 756 (766). 

(*01) 24 Mad 86 (93). 

2. (*94) 17 Mad 78 (79). (One tortfeasor cannot 
recover contribution from another.) 

(’10) 32 All 686 (588). (Contribution for costs 
against co-defendant.) 

(’97) 19 All 462 (464). (Contribution for costs 


against co-defendant — Co- defendant being 
independent in his defence from that of the 
other.) 

(’87) 9 All 221 (224). 

(’10) 37 Cal 559 (572). 

(’01) 6 Cal W N 393 (398). 

(’97) 24 Cal 330 (334). 

(’94) 21 Cal 496 (504): 21 Ind App 26 (PC). 
(’86) 13 Cal 300 (303, 304). 

(’80) 5 Cal 720 (725). 

(’70) 14 Suth W R 70 (71). (Contribution for 
costs against co-defendant.) 

(’67) 7 Suth W R 884 (885) (FB). 

Note 32 

1. (’81) 7 Cal 428 (482, 483, 434). 

Note 35 

1. See the Concise Oxford Dictionary# 
la.(’16) AIR 1916 Mad 379 (380). 

(’09) 82 Mad 291 (297 , 298). 

(’31) AIR 1931 Bom 273(274,276). (Kulkarni 
receiving voluntary payments at village fairs 
— No functions to perform — There is no 
office.) 

(’28) AIR 1928 Mad 877 (378). 

(’27) AIR 1927 Mad 131 (186). 

(•19) AIR 1919 Mad 1026 (1028). 

(’17) AIR 1917 Pat 37 (40): 2 Pat L Jour705. 

2. (’17) AIR 1917 Pat 87 (39, 40); 2 Pat L Jour 
706. 

8. (*10) 82 All 627 (588, 640). (Right to hold 
Hamlila pageant in the streets of Benares-— 
No obligation to organise or carry it on— > 
Not an office.) 
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possession of an alleged hereditary religious office, the functions of which were the 
digging up and burying a pot, distributing sherbet, collecting money and distributing 
a small portion thereof, it was held that the duties or functions referred to were 
not recognized by Muhammadan law as necessary or proper to bo performed in 
connection with the religion of Islam and that the suit was not one for any 
religious office.^ Similarly, a Oayawal Oaddi is not an office inasmuch as the 
Oayimal (person who ministers to pilgrims visiting Gaya) has no duties which any 
one can compel him to perform.^ 

The explanation to the Section enacts that a suit in which a right to an 
office is in question is a suit of a civil nature.^®* And this is so notwithstanding 
that such right may depend entirely on decision of questions as to religious rites 
or ceremonies or as to the tenets of the followers of a creed and the usage they 
have accepted as established for the regulation of their rights inter se? 

It is not essential that the office need be one which brings in any profit to 
those claiming it^ or one to which any fees or emoluments are attached as of right,® 
and this is so whether the office is a secular or a religious one. Thus, a suit will lie 
for the establishment of the hereditary office of a musician to a satra even if no 
emoluments are attached to it.® Similarly, a suit for a declaration of a right to bo 
a shebait of a particular worship/® or a suit to determine who are fit or proper 
persons to be dharmakartas or trustees of a temple,^^ or a suit for a share in the 
management of an ondowment,^^ will lie, though no fees or emoluments are attached 
to the office as of right. But, though a right to an honorary office to which no 
remuneration is attached, such as that of a secretary of an association, is a civil 
right, a suit for a declaration that the plaintiff’s dismissal from such office is not 
justified will not lie where his continuance in office depends upon rules which the 
society has power to alter at any moment. The reason is that the plaintiff in such 


(’05) 28 Mad 23 (25). (Claim in rosixsct of re- 
ligious ceremonies without any claim to any 
office or emolument.) 

(’96) 19 Mad 62 (64). (The duty must be en. 
forcible at law.) 

4. (’16) AIK 1916 Mad 879 (381). 

5. (’17) AIR 1917 Pat 37 (39) ; 2 Pat L Jour 705. 
5a.(*84) 8 Bom 25 (26, 27). (Vatandar office 

under Bombay Yatandars Act.) 

(’39) AIR 1939 Mad 102 (106). (Right toper- 
form religious office to which obligations and 
emoluments are attached is a civil right.) 
(’21) AIR 1921 Bom 209 (210): 45 Bom 234. 
(’20) AIR 1920 Bom 98 (99): 44 Bom 733. 
(Vatandar barber’s office.) 

(’12) 36 Bom 94 (103). 

(’94) 18 Bom 516 (519). (Vatandar office under 
Bombay Vatandars Act.) 

(’92) 16 Bom 281 (288). (Whether plaintiff is 
“Ayya** of a math.) 

’89)13 Bom 548 (550, 551). 

’85) 9 Bom 25 (26). (Vatandar office under 
Bombay Vatandars Act.) 

(’77) 1 Bom 531 (536). (Office of Patil under 
l^mbay Act XI of 1848.) 

’74) 11 Bom H 0 R 282 (237). (Do.) 

’70) 7 Bom H C R (A C) 72 (74). (Do.) 

(’65) 1 Bom H 0 R 12 (18). 

(’21) AIR 1921 Gal 828 (829). (There is nothing 
to prevent Civil Courts from determining the 


question, whether a pujari has been removed 
from his office on valid grounds.) 

(’09) 4 Ind Cas 894 (895) (Lah). 

(’88) 11 Mad 450 (452). 

(’76) 1 Mad 856 (358). (Office of mirasi of 
dancing girls.) 

(’16) AIR 1916 Pat 215(215): lPatLJour881. 

6. (’82) 5 Mad 818 (318, 819). 

(’ll) 21 Mad L Jour 730 (734, 738, 739). 
(’’Dharmakarta” meaning — Declaration as 
to performance of duties of office.) 

(’09) 33 Bom 387 (391). 

(’09) 4 Ind Cas 894 (894) (Lah). (Right to 
pujariship of temple.) 

(’09) 3 Ind Cas 881 (888) : .32 Mad 291. 

(’99) 9 Mad L Jour 355 (361). 

7. (’88) 15 Cal 159 (162). 

8. (’89) 18 Bom 429 (438). 

(’37) AIR 1937 Mad 403 (404). (Claim to lead 
horse and hold kalasam — Emoluments not 
attached — Still it is an office.) 

(’27) AIR 1927 Cal 783 (785) : 54 Cal 614. 

9. (’88) 15 Cal 159 (162). 

10. (1900) 27 Gal 80 (82). 

11. (’63) 1 Mad H G R 801 (307, 308). 

(’ll) 21 Mad L Jour 780 (736, 738). (Declara- 
tion as to right to perform the duties of an 
office.) 

12. (’87) 11 Bom 185 (194). 
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Seotion 9 a case cannot bo said to have any legal character within the meaning of Section 42 

Notes 85*88 of the Specific Belief Act so as to maintain a suit for a declaration of his right in 
a Civil Court.^^ 

There is no conflict of opinion on the question whether a suit for an office 
' to which no fees or emoluments are attached is a suit of a civil nature. An exami- 
nation of the cases in which claims to such an office have been held not to be 
maintainable will show that the claims are not for any office at all, there being no 
duties attached thereto which the plaintiff was under an enforceable obligation to 
perform.^'^ The decisions, therefore, are in accordance with principle and there is no 
necessity to make a distinction for the purpose of reconciling the supposed conflict, 
between an office attached to a place and a merely personal office.^® Further, the 
adoption of such a distinction would introduce a limitation into the words of the 
Section by making the word “office** mean “office to which fees or emoluments are 
attached as of right or which is attached to a place.** It is submitted, therefore, 
that the distinction sought to be drawn as furnishing a test for the maintainability 
of a suit for a religious office cannot bo accepted as correct. 

There is a conflict of opinion as to whether a hereditary priest of a family 
or class of persons can, by suit, compel such persons to accept his ministrations. 
The Bombay High Court has held that he can do so, the reason being that, by 
Hindu law, such a right is regarded as a vritii ranking among hereditary rights of 
immovable property.^® The Allahabad,'^ Calcutta,^** Madras'® and Patna*® High 
Courts have, on the other hand, held that there is no such right in law and that 
in the absence of proof of a custom establishing such right, it is not enforceable in 
a Court of law. The basis of their view is that Courts can exercise no control over 
the faith and conscience of a yajman who refuses to resort to a particular priest, 
that it is the personal right of every person to choose his own priest and that 
there is no law to limit the exercise of this right.*' There being no legal obligation 
on a person to resort only to a particular priest, there is no corresponding legal 

right in the priest which he can enforce by suit. 

• 

36. Suit for seoular ofSce. — See Note 35. 


37. Suit for reli^ouB offloe to which fees are appurtenant as of 
ri^ht. — See Note 35. 


38. Suit for fees attached to religious offloe. — Fees or emoluments 
attached to an office are sums of money which, by stipulation, or by custom, the 
holder of an office is entitled to claim as of right on the performance of the services. 
Such fees or emoluments can be recovered by suit in the following cases : — 


li (’1.5) AIR 1915 All 197 (197, 198) : 37 All 313 
(316). 

14. See ca!«a under foot-noto (3). 

15. See the following eases in which the sup- 

posed con flict is assumed to exist ; 

(’10) 6 Ind Caa 864 (866) (Cal). 

(’26) AIR 1926 Bom 161 (162, 163): 50 Bom 148. 
(’27) AIR 1927 Cal 783 (786) : 54 Cal 614. 

16. (’12) 36 Bom 94 (100, 103). (Civil Court is 

competent to entertain n claim for a heredi- 
tary oflicc of a family priest.) 

(’21) AIR 1921 Bom 209 (210) : 45 Bom 234. 
(Injunction claimed was however refused on 
the ground of long delay.) 

(’80) 3 Bom 9 (11). (Village priest.) 


[See {'60) 3 Bom 232 (234). (Village Joshi 
can sue intruder in oflice for fees.)) 

[See also (’07) 3 Nag LR 47 (48, 49). (Do.)] 

17. (’67) 2 Agra 80 (80). 

18. (’10) 6 Ind Cas 864 (867, 868) (Cal). 
(’52)6engSDA 398 (399, 400) (FB). (Cited in 
6 Ind Cas 864 (Cal).) 

(’71) 15 Suth W R 631 (588). 

(’68) 10 Suth W R 114 (114). 

(’66) 5 Suth W R 224 (225). 

(’62) 1 Hay 865. 

19. (’84) 7 Mad 424 (427, 428). 

20. (’16) AIR 1916 Pat 216 (216): 1 Pat L^our 381. 
(’19) AIR 1919 Pat 312 (818). 

21. (’29) AIR 1929 Pat 108 (107) : 8 Pat 677. 
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(1) When the serricee are aotually performed, from the yajman or the 

person for whom they are performed.^ 

(2) Where the services are not performed — 

( a) from an usurper of the office who has received such fees,’* 

(b) from the yajman who is, in law, bound to accept the ministrations 
of the office from the plaintiff but who calls another person to do 
it.* Where the yajman is not so bound to accept such ministrations, 
no suit for fees or damages will be maintainable either against him 
or against the other person who actually performs the services.^ Sec 
Note 35 for cases in which a yajman will be so bound. 

A right to offer ministrations to pilgrims visiting a iiarticnlar place and to 
receive the offerings that they may make is a right' in property and a suit for 
declaration of such right or for an injunction restraining another person from 
interfering with such right will lie.* But no suit will lie for the recovery of a 
gratuity or voluntary offering,* or for damages against any person tor failing to make 
an offering where there is no duty to make it.^ Nor can a person lay a claim to 
the voluntary offerings made to a usurper of his office under circumstances 
showing that the offerings were made to him in his personal capacity.* Where, 
however, voluntary offerings have been contributed to a temple or a fund, they 
become part of the temple property or fund and any person ontitlo<l to share in it 
either in right of property in the place or of an office attached to it can maintain 
a suit in respect thereof." Again, where there is a long and uninterrupted usage or 


Note 38 

1. (’71) 6 Mad H 0 R 449 (451). 

(’97) 7 Mad L Jour 23 (25). 

2. (’79) 2 Mad 62 (65) : 6 Tnd App 120 (PC). 

(’90) 17 Cal 906 (909, 910). (Claim for offer- 
ings mado out of Ictnple funds.) 

(’20) AIR 1920 Rom 98 (99) : 44 Bom 733. 
(Claim by vaUindar barbers against usurper.) 
(’97) 21 Bom 821 (822). (Village Joshi.) 

(’79) 3 Horn 232 (2.33). (Right of Vatandar 
Joshi to recover pecuniary damages from 
usurper.) 

(’74) 11 Bom H C R 6 (8, 9, 10). 

(’69) 6 Bom H G R (A C) 2.50 (2u3). 

(’28) AIR 1928 Nag 1.50 (151). (Vatandar 
Joshi in tho Central Provinces proper can sue 
for his dues.) 

(’07) 3 Nag L R 47 (48). 

3. (’92) 16 Bom 281 (283). (Suitby Ayya of math 

for fees from member of caste for failing to 
invite him for marriage.) 

(’79) 3 Bom 9 (10, 11). 

4. (’13) 35 All 412 (418) (PB). 

(’08) 11 Oudh Gas 212 (216). 

(’17) AIR 1917 All 115 (116) : 39 All 196. 

(’29) AIR 1929 Pat 103 (106, 107); 8 Pat 677. 

5. (’89) 13 Bom 548 (550). 

(’21) AIR 1921 All 816 (817, 318) ; 43 All 20, 
(’25) AIR 1926 Bom 209 (209, 210). 

[See also (’17) AIR 1917 All 115 (116): 39 All 
196. (Right to receive dues from funeralsis 
an existing right in immovable property.) 
(’84) 10 Oal 73 (73). (fc'uneral ceremonies.) 
(’24) AIR 1924 Oudh 252 (255); 27 Oudh Gas 
114.] 


6. (’07) 29 All 683 (684, 686). (Dues paid by 
baqqals and shopkeepers to chowdhries of 
basars.) 

(’09) 33 Bom 278 (292). 

I ’21) AIR 1921 All 374 (.376, 377): 43 All 159 
I ’09) 1 N W P H C R 291 (292). 

I ’86) 10 Bom 661 (66.3). 

I ’78) 2 Bom 470 (478). 

I ’10) 6 Ind Cas 176 (176) (Cal). 

’08) 10 Suth W B 457 (468). 

’28) AIR 1928 Mad 851 (852). 

I ’82) 5 Mad 318 (319). 
v’02) 5 Oudh Cas 225 (226). 

7. (’19) AIR 1919 Mad 390 (397). 

I ’82) 6 Bom 122 (123). 

8. (’ll) 10 Ind Cas 41 (43) (Cal). 

I ’16) AIR 1916 Pa4215(216):lPat IjJour381. 
,’18) 35 All 412 (418) (PB). (Offerings made 
individually to a member of Maha Brahman 
family are not divisible among other mem- 
bers.) 

(’69) 6 Bom H C R 250 (253). 

(’99) 26 Cal 366 (358). 

(’29) AIR 1929 Pat 103 (107, 108): 8 Pat 677. 

9. (’65) 3 Suth W R 83 (33). 

(’lO) 20 Mad L Jour 530 (533). 

(’23) AIR 1923 All 425(426); 4.5AI1 437. (Suit 
to share in the offerings of the temple will lie.) 
(’61) SPAN VVP 1861, 30th Seploinber cited 
in 5 Mod 318 (319). (Suit for damages for 
refusing to a person his right to participate 
in voluntary offerings contributed to a fund 
will lie.) 

(’61) S D A N W P, page 720. (Cited in 5 
Mad 313)— (Do.) 
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Seotion 9 
Notes 88-^41 


e - 


an agreement between the sharers to share the voluntary offerings in a particular 
manner, such usage or agreement can be enforced between them.^^ Similarly, where 
several persons have a joint right of performance of ceremonies, or joint right to 
share in the profits, one of them is entitled to sue the others for a share of such 
offerings got by them.^' 

89. Suit for religious office to which no fees are attached. — See 

Note 35, ante, 

40. Suits not of a civil nature. — See Notes 41 to 49, infra. 


41. No suit lies where there is no such right as that claimed. — The 

Section assumes that a right recognised by law has been infringed. Where there is 
no such right at all as that claimed, a suit in respect thereof does not lie. Thus, 
the invasion of privacy by opening windows is not a wrong for which an action 
would lie.^ So also is the filing of a civil action whether with or without malice or 
reasonable and probable cause.^ 

The non-existence in law, of a right such as that claimed, is to be distin- 
guished from the non-existence, in a particular individual^ of a right which is 
recognised by law. A suit brought by the individual on the latter right is not 
barred from the jurisdiction of Civil Courts, but it will have to be dismissed on the 
ground that the plaintiff has not established that he has got such right. And, in 
fact, in almost all the cases filed in Courts, the only question that arises is whether 


the party has the right claimed.^ 

(*26) AIR 1926 Bom 161 (163) : 50 Bom 148. 
('21) AIR 1921 Bom 297 (298) : 45 Bom 683. 
(Offerings placed by devotees before the idol.) 
(’19) AIR 1919 Lah 372 (872) ; 1919 Pun Re 
No. 26. (Suit hold maintainable as a co- 
sharer.) 

(*20) AIR 1920 Mad 137 (141). 

[See also (’72) 9 Bom HO R 413 (415). (Suit 
to establish exclusive right to perform Dahi- 
handi and for damages will lie.)] 

10. (’72) 9 Bom H G R 413 (415). (So assumed.) 
(’68) 9 Moo Ind App 844 (384) (PO). (No usage 
or agreement proved.) 

(’88) 13 Oal L Rep 49 (50). (Jajamankce right 
and fees for priestly services.) 

(’71) 15 Suth W R 531 (633). 

(’28) AIR 1928 Lah 730 (731). (Right of 
Acharjoe against yajman not enforceable but 
between Acharjocs inter se is enforceable.) 
(’07) 17 Mad L Jour 493 (494). 

(’65 2 Mad H C R 330 (381). 

(’18) AIR 1918 Oudh 462 (463) : 20 Oudh Cas 
265. (Agreement.) 

(’05) 8 Oudh Cas 339 (342, 343). 

(’16) AIR 1916 Pat 216(216): IPatL Jour 381. 
(Suit if based on custom does not lie.) 

11. (’24) AIR 1924 Oudh 252 (255) : 27 Oudh Cas 

114. 

(’06) 4 Cal L Jour 469 (471). (Joint right to 
share in the offerings.) 

(’65) 1 Bom HGR 12(13). (An action will lie 
to obtain a binding declaration of a person’s 
right to perform duties of pujaris and to re- 
ceive proceeds of Mandir.) 

(1900) 27 Cal 80 (38). 

(’68) 10 Suth W R 114 (114). 


(’66) 5 Suth W R 222 (222). 

(’19) AIR 1919 Sind 35 (40) : 13 Sind LR 56. 

Note 41 

1. (’94) 18 Mad 163 (164). 

2. (*75) 1 Bom 467 (468). (But see the qualifica- 

tion in the following passage from Arnold on 
Damages, p. 213— In certain cases an action 
may also lie where the defendant has merely 
instituted civil proceedings, e. g., presenta- 
tion of bankruptcy or company winding up 
petition ; see Quartz Hill y. Fyro (188^ 11 
Q B D 674 (682, 685); Wyall v. Palmer (1899) 
2 Q B 106 (110) or institution of civil pro- 
ce^ings which affect the plaintiff’s reputa- 
tion or credit : see Craig v. Hasell (1843) 4 
Q B 481 (491, 492).) 

3. For examples of where the plaintiff hasnot 
got the right claimed^ see the following cases: 
(’63) 5 All 207 (208). (Assignee of a mere right 
to sue.) 

(’83) 9 Cal 696 (697). (Do.) 

(’21) AIR 1921 All 90 (90). (Rains washing mud 
from plaintiff’s land to defendant’s land — 
Suit for decree authorising plaintiff to dig on 
defendant’s land is not maintainable.) 

(’07) 29 All 22 (23). (Suit for removal of 
obstruction of view.) 

(’85) 7 All 199 (204). (Injunction restraining 
the whole world from using a flight of steps.) 
(’82) 6 Bom 122 (123). (Suit by priest for offer- 
ings from the defendant to the God does not 
lie.) 

(’71) 16 Suth W R 171 (171). (Transferee of 
right to offieiate at funeral ceremonies.) 
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(*69) 11 Suth W R 859 (860). (Money paid by 
pupil of Government school under rules~Ko 
suit to recover it lies.) 

(’20) AIR 1920 Lah 489 (491). (Stranger to 
award and reference cannot enforce it.) 

(*87) 10 Mad 226 (227, 228). (Suit by nearest 
sapinda of deceas^ karuam claiming his right 
to hereditary office.) 

(’84) 7 Mad 128 (181). (Suit to dismiss the 
karnam.) 

(’84) 7 Mad 286 (240). (Member of family has 
no right to share in emoluments of office- 
holder.) 

(’97) 20 Mad 145 (146). (Lessee of /amindari 
cannot sue for removal of karnam.) 

(*86) 9 Mad 55 (57). (Debtor cannot compel 
creditor to accept instalment due.) 

(’16) AIR 1916 Oudh 94(94): 19 Oudh Cas 15. 
(Right to bo admitted to the privilege of 
membership of society.) 

(’25) AIR 1925 Pat 544 (547): 4 Pat 741. (Suit 
for declaration that the mutawalli has been 
dismissed by plaintiff.) 

[See also (’81) 7 Cal 288 (292). (No suit to 
compel a Hindu widow to make an adop- 
tion lies.)] 

Suit for account hy coparcener against 
manager of Hindu family : 

(’81) 5 Bom 589 (596). 

(*76) 1 Bom 661 (570). 

(’54) 6 Moo Ind App 526 (539, 640). (P C). 
(*80) 5 Bom 48 (56) : 7 Ind App 181 (P 0). 
(*84) 7 Mad 664 (569). (In the case of minor 
member ejected from the family house, it will 
lie.) 

(’82) 5 Mad 236 (238):9 Ind App 125 (PC). (Do). 

Liability of father to get his daughter 
married : 

(’02) 26 Mad 605 (506, 606). 

(1900) 23 Mad 512 (517.) (Suit against the 
uncle for expenses of niece’s marriage lies.) 
(’02) 26 Mad 497 (498, 499.) (Suit against the 
uncle for expenses of niece’s marriage lies — 
Expenses of “Grihaprawesam” and “Ruthu- 
santhi.”) 

Maintenance of Hindu widow : 

(’90) 17 Cal 373 (377, 378). (Depends upon 
property of deceased.) 

’89) 11 All 194 (201, 223) (FB). (Do.) 

’10) 32 All 165 (159). (Case of succession to 
son’s estate — A widow who after her husband’s 
death lives with another man does not com- 
mit an act of unchastity.) 

(’09) 31 All 161 (165). (Claim 01 widow forfeited 
on her unchastity— Re-marriage is not un- 
chastity.) 

(’04) 26 All 321 (325). (But if income from pro- 
perty is assigned to her on a eompromise in 
suit, no forfeiture for unchastit}*.) 

(’94) 16 All 179 (181). (Decree for future main- 
tenance — Suit to enforce will lie.) 

(’93) 16 All 382 (884). (Claim of widow forfeited 
on her unchastity.) 

(*90) 12 All 658 (661, 664). (Rate of mainten- 
ance — Variation.) 

(’89) 11 All 194 (202, 218) (PB). (Heir taking 
property must maintain those whom deceased 


was bound to maintain.) 

(*89) 11 All 380 (332). (Re- marriage permitted 
by custom — No forfeiture.) 

(’89) 1889 All W N 78 (79). (Do). 

(’70) 2 N W P H 0 R 170 (172). (Arrears of 
maintenance to be calculated up to date of 
suit.) 

(’10) 34 l^m 278 (283) : 6 Ind Oas 960 (962). 
(Unchaste wife may be kept under restraint 
and provided with food and raiment.) 

(’05) 29 Bom 91 (95) (FB). (Held that a Hindu 
widow after re- marriage is entitled to succeed 
to her son’s property.) 

I ’02) 26 Bom 888 (891). (Do). 

11900)24 Bom 89 (91, 93). 

’99) 23 Bom 608 (612). 

I *98) 22 Bom 52 (53). (Property too small — 
Separate maintenance not allowed -^2 Bom 
678 ; 3 Bom 372 and 4 Bom 261, Ref. to.} 
(’98) 22 Bom 321 (381). (FB). (Hindu widow 
forfeits estate on re-marriage.) 

(’87) 11 Bom 199 (209). (Heir taking property 
must maintain those whom deceased was 
bound to maintain.) 

(*85) 9 Bom 108 (110). (Unchaste widow not 
entitled to maintenance.) 

(’85) 9 Bom 279 (283, 284). (Step-mother has 
no right of maintenance from stop-sun unless 
he has family property.) 

(’83) 7 Bom 127 (130). (Father-in-law not 
bound to maintain a widowed daughtcr-in- 
law and her minor children if no ancestral 
property exists.) 

(’78) 2 Bom 494 (498, 624, 526). (Bona fide pur- 
chaser without notice not bound by widow’s 
charge for maintenance.) 

(’78) 2 Bom 573 (623). (PB). 

(’78) 2 Bom 632 (634). 

(’75) 12 Bom IT 0 R 69 (77). (Bona fide purchaser 
without notice not bound by widow’s charge 
for maintenance.) 

(’62)1 Bom IT 0 R 194 (199). (Arrears of main- 
tenance may be given from date of denaand.) 
(’18) AIR 1918 Cal 609 (613, 615). 

(’05) 32 Cal 871 (874). (Hindu daughter cm. 
bracing Islam while Hindu husband is living 
without being divorced even according to 
Mohamedan law is in the position of un- 
chaste daughter.) 

(’02) 29 Cal 557 (568, 570). (She does not lose 
her right by leaving her husband’s house 
provided she does not do so for an immoral 
purpose.) 

(’96) 22 Cal 410 (417). 

(’95) 22 Cal 689 (595). (Hindu widow forfeits 
estate on re-marriage.) 

(’92) 19 Cal 139 (146) (PB). (Decree for future 
maintenance— Can be executed.) 

(’92) 19 Cal 289 (299) (FB). (Hindu widow 
forfeits estate on re- marriage.) 

(’90) 17 Cal 373 (877, 378). (Heir taking pro- 
perty must maintain those whom deceased 
was bound to maintain.) 

(’90) 17 Cal 674 (678). (Claim of widow for- 
feited on her unchastity.) 

(’86) 13 Cal 336 (344). 
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(’80) 5 Ca] 776 (788. 789, 790) : 7IndAppll5 
(P 0). (Widow does not forfeit estate in* 
heritcd bv reason of subsequent acts of un- 
chastity.) 

(’76) 1 Oal 365 (370). (Bona 6de purchaser 
without notice not bound by widow’s charge 
for maintenance.) 

(’73) 12 Beng L R 238 (248) : Ind App Sup 
Vol 203 (P G). (Arrears of maintenance may 
be given from date of demand.) 

(’72) 8 Beng L R 225 (229). (Bona fide pur- 
chaser without notice not bound by widow’s 
charge for maintenance.) 

(’68) 2 Beng L R A 0 15 (34, 35). (FB). 

(’68) 9 Suth W R 413 (418). (FB). 

(’66) 5 Suth W R 225 (225). 

(’12) 23 Mad L Jour 289 (2^). (Unchaste wife 
not entitled to maintenance.) 

(’05) 28 Mad 425 (426, 427). (Held that a 
Hindu widow after re-marriage is entitled to 
succeed to her son’s property.) 

(’99) 22 Mad 305 (307, 308). 

(’96) 19 Mad 6 (8). (Claim of widow forfeited 
on her unchastity.) 

(’95) 18 Mad 403 (406). (Hindu widow«-No de- 
mand for maintenance — No right to arrears.) 
(’94) 17 Mad 392 (39.H). (Claim of widow for- 
feited on her unchastity.) 

(’89) 12 Mad 183 (185). (Rate of maintenance 
— Variation.) 

(’88) 11 Mad 91 (92). (Depends upon property 
of deceased.) 

(’85) 8 Mad 94 (96). (Rate of maintenance—- 
Variation.) 

(’76) 1 Mad 226 (228). (Hindu widow forfeits 
estate on rc-marriage.) 

(’69) 5 Mad H C R 150 (160). (Refusal to live 
in the family does not disentitle.) 

(’64) 2 Mad H G R 36 (37). (Arrears of main- 
tenance may be given from date of demand.) 
[See aleo (’10) 14 Cal W N 346 (351).] 

[But see (’83) 7 Bom 84 (90). (Unchaste 
widow is not entitled to a bare mainten- 
ance except from son.)] 

H indu wife's right to maintenance : 

(’96) 19 Mad 6(8). (Unchaste wife not entitled 
to maintenance.) 

(’89) 12 Mad 285 (287). (Decree for mainten- 
ance against husband — She is not entitled to 
charge on property.) 

(’92) 19 Gal 84 (91). (Hindu wife may claim 
separate maintenance from her husband on 
ground of cruelty.) 

(’87) 14 Cal 276 (289). (Magistrate’s order under 
S. 488, Cr. P. Code did not take away the 
right of the husband to have the maintenance 
order set aside in Civil Courts— Civil Courts 
cannot grant an Injunction restraining the 
magistrate from enforcing an order for main- 
tenance.) 

(’75) 24 Suth W R 377 (.379). (Hindu wife may 
claim separate maintenance from her hus- 
band on ground of cruelty.) 

(’07) 30 Mad 400 (401). (Magistrate’s order 
under S. 488, Gr. P. G(^e, did not take away 
the right of the husband to have the main- 
tenance order set aside in Civil Courts— Civil 


Court cannot grant an injunction restraining 
the magistrate from enforcing an order for 
maintenance.) 

Concubine's right of maintenance : 

(’73) 10 Bom H C R 381 (382). (Is entitled.) 
(’75) 12 Bom H C R 229 (231). (Do.) 

Illegitimate son's right of maintenance : 
(’64) 2 Mad H C R 293 (295). (Is entitled.) 
(’67) 12 Moo Ind App 203 (220) (P C). (Do.) 
(’67) 7 Moo Ind App 18 (52) (P C). (Do.) 
(1900) 27 Ind App 51 (57) : 22 All 191 (198) 
(PC). (Son of illegitimate son is not entitled.) 
(’96) 18 All 253 (256). (Do). 

(’84) 6 All 329 (334). 

(’94)18 Bom 177 (183). (Illegitimate daughters 
not entitled to maintenance.) 

(’75) 1 Bom 97 (117). (Is entitled.) 

(’79) 4 Cal 91 (93). (Adult illegitimate son not 
entitled to maintenance.) 

(’94) 17 Mad 160 (161). (Is entitled.) 

(’85) 8 Mad 325 (327). (Do.) 

(’76) 1 Mad 306 (807). (Do.) 

[But see (’78)4 Cal L Rep 154(156). (Illegi- 
timate children of a Mahomaden lady by 
Hindu father — Suit held not maintain- 
able.)] 

Maintename of member of Malabar 
Tarwad : 

(’84) 7 Mad 233 (235, 236). (Member of a 
Tarwad living in the Tarwad house cannot 
sue for maintenance.) 

(’83) 6 Mad 341 (343). (Male members are en. 
titled to maintenance of their consorts and 
children.) 

(’89) 12 Mad 305 (806). 

(’88) 11 Mad 307 (308). (Member of Tarwad if 
he is not in the Tarwad house is entitled to 
maintenance.) 

(’88) 11 Mad 378 (879). (Implied.) 

Suit to administer estate of living person 
does not lie : 

(’08) 32 Bom 381 (385). 

[See also (’05) 29 Bom 96 (101.)] 

Public nuisance — Special damage necessary : 
(’8^ 10 All 498 (503, 504). (Public nuisance 
when actionable.) 

(’91) 14 Mad 177 (181, 182). 

(’ll) 38 All 287 (290). 

(’88) 10 All 553 (555, 558). (The rule does not 
apply to a zemindar who or whose predecessor- 
in-title had dedicated the road to the public 
over his zamindary land.) 

(’87) 9 All 434 (438). 

(’84) 6 All 39 (40). (Suit for exclusive use of 
ghat does not lie.) 

(’80) 1 All 249 (250). 

(’78) 2 Bom 457 (468, 469). 

(’02) 6 Cal W N 197 (199). (Property not 
public — No special damage necessary.) 

(1900) 27 Cal 793 (797). 

(’95)22 Cal 551(556,557). (Damage held remote.) 
(’83) 9 Cal 76 (78). 

(’78) 3 Cal 20 (22) (F B). 

(’74) 22 Suth W R 462 (463). 

(*72) 18 Suth W R 68 (58). 

’71) 7 Beng L R 184 (186). 

’71) 6 Beng L R App 73 (74). 
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42. Ri^t of privacy. — Generally speaking, a suit for the enforcement of a 
right of privacy is not maintainable. This is because such a right is not recognised 
by law.^ A right of that kind may, however, be recognised by local custom? in 
which case the principle enunciated by the maxim Sic utere iuo ut alienum non 

laedas — use your own property so as not to injure the rights of others will 

apply.* Such a custom has been recognised in various parts of India where the 
purdah system prevails,^ and any infringement of the right of privacy in those 
places will give rise to a cause of action.* The burden of proof lies on the person 
setting up the right to prove that it exists and is enjoyed in resi)ect of the specific 
premises on behalf of which it is claimed.* Where the owner of certain premises 
has a right of privacy, a lessee or a person in lawful enjoyment thereof has also 
the same right. ^ As to the extent of the right that can bo claimed, see the 


undermentioned cases.* 


(•70) 14 Suth W R 173 (173). 

(•69) 3 Bang L R A C 295 (295). 

(’69) 3 Bang L R A 0 305 (310). 

(’69) 3 Bang L R A G 351 (352). 

(’12) 15 Ind Gas 108 (109) (Lah). (Chamar’s 
right to skina of animals dying in goshalas.) 
(’95) 1895 Pun Re No. 4, page 19 (20). 

(’82) 1882 Pun Re No. 134, page 397 (397). 
(’78) 1878 Pun Ro No. 10. page 64 (65^ (Spe- 
cial damage must differ in kind and not 
merely in degree.) 

(’77) 1877 Pun Re No. 72, page 186 (187). 
(•91) 14 Mad 177 (180). 

(•86) 9 Mad 463 (466). 

{See also (’78) 2 Bom 19 (58). 

(•69) 3 Beng L R App 43 (43, 44).] 

Note 42 

1. (’95) 18 Mad 163 (164). (Invasion of privacy 
by opening window — Suit for injunction to 
close the window.) 

(*70) 14 Suth W R 103 (104). 

(•71) 3 N W P H G R 311 (312). 

(’72) 9 Bom H G R 266 (269). 

(•01) 5 Gal W N 147 (149, 150). (Fact that 
defendant’s wall was standing for 50 years 
without window does not give a right of pri- 
vacy to plaintiff.) 

(’72) 18 Suth W R 14 (15). (Right of privacy 
is not inherent right of property.) 

(’71) 6 Beng L R App 76 (77^ 

(’70) 5 Beng L R 677 (Note). 

(’86) 3 Mad H G R 141 (143, 144). 

2. (’70) 14 Suth W R 103 (104). 

(’72) 18 Suth W R 14 (15). 

(’07) 29 All 582 (584). (In Meerut right of 
privacy is recognized.) 

(’88) 10 All 358 (.387, 388). 

’88) 10 All 162 (164, 166). 

1900) 2 Bom L R 454 (459). (In Gujrat, right 
of privacy is affirmed by decisions.) 

(’72) 9 Bom H G R A G 266 (269). 

(’71) 8 BomHGRAG87 (88). (Window com- 
manding view, not of private apartments, 
but of an open courtyard, is no invasion of 
right of privacy.) 

(•69) 6 Bopi H G R A G 143(145). (InGujrat, 
right of privacy is affirmed by decisions.) 
(•69) 6 Bom H C R A C 42 (44, 45). (Do.) 


[See also (’07) 29 All 64 (65). 

(’70) 6 Bong L R App 76 (77).] 

See also S. 18, Illustration (b) of the Indian 
Easements Act (V of 1882.) 

3. (’88) 10 All 358 (386). 

(’66) 5 Suth W R 208 (209). (Defendant is 
justified in putting up a wall hiding the view 
of his private apartments from view from the 
plaintiff’s upper story.) 

4. (’69) 6 Bom H G R 143 (145). (If exists in 

Gujrat.) 

(1900) 2 Bom L R 454 (458). (Do.) 

(’94) 16 All 69 (71, 72). (Recognized in the 
United Provinces. Right attaches to property 
and is not dependent on the religion of the 
owner thereof.) 

(’88) 10 All 358 (387). (Recognized in the 
United Provinces.) 

5. (’68) 3 Agra 253 (253). (Invasion of the right 
is not a sentimental grievance but a substan- 
tial injury.) 

(’88) 10 All 858 (387). 

(•07) 29 All 582 (584). (Opening of apertures 
towards plaintiff’s house is material invasion 
of right.) 

(’94) 16 All 69 (71). 

G. (’82) 1882 Pun Rb No. 19, page 72 (73). 

(*92) 1892 All W N 169 (159, 160). 

(’72) 9 Bom H 0 R A C 266 (269). (Most satis- 
factory proof is necessary to establish custf)m 
where it is not recognized locally.) 

7. (’07) 29 All 64 (65). 

8. (’71) 3 N W P H C R 811 (312). (Alteration 
consistent with legal right of enjoyment but 
giving a wider range of vision is not an inva- 
sion of the right.) 

(’71) 8 Bom H G R A C87 (88). (Right is con- 
fined to apartments and is not extended to 
court-yards and outside of houses.) . 

(’92) 1892 All W N 159 (159). (Room used by 
males — No right of privacy exists in respect 
of it.) 

(’88) 10 All 368 (386). (It may exist in respect 
of the court-yards of the verandas where the 
pardhanashin women in the hot weather 
used to sleep.) 

(1900) 2 Bom L R 4.54 (459). (Right is limited 
to the particular apartments secluded from 
general nl^rvation.) 
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Slibtloii 9 
Note 48 


48. Suits inYolvIntf prinoipally caste questions. — It has already been 
stated in Note 16 that a suit in which the principal question is one relating to 
caste, is not a suit of a civil nature. In the Bombay Presidency this principle has 
been specifically expressed by the Legislature in Section 21 of Regulation II of 1827 
by which *no interference on the part of the Courts in caste questions is hereby 
warranted beyond the admission and trial of any suit instituted for the recovery of 
damages on account of an alleged injury to the caste and character of the plaintiff, 
arising from some illegal act or unjustifiable conduct of the other party.’ In 
Abdul Kadir v. Dharma} which was a case under that Section, Sir Charles 
Sargent, C. J., defined a *'caste” as comprising any well-defined native community 
governed for certain internal purposes by its own rules and regulations. "A caste,” 
said Sankaran Nair, J., in Muthuswami v. Masilamani? '*may be taken to be a 
combination of a number of persons governed by a body of usages which differentiate 
them from others. These usages may refer to social or religious observances, to 
drink, food, ceremonial pollution, occupation and marriage. . .... The caste is, so 
far as I know, invariably known by a distinctive name for identification; it has its 
own rules for internal management and has also got the power of expulsion.” 

As to whether any particular question is a caste question or not, the test as 
laid down by Sir Charles Sargent, C. J., in Murari v. Suba? is whether the taking 
cognizance of the matter in dispute would be an interference with the autonomy 
of the caste. If it would be, then the Civil Courts have no jurisdiction.* The 
autonomy of the caste will, however, be recognised only in those social or religious 
observances such as precedence and privilege, by which the caste is governed, and 
does not extend to dealing with rights in property or other civil rights of its 
members. The jurisdiction of the Courts in respect of these latter rights is not 
barred.^ Thus, a claim to be invited to a dinner given by a particular frater- 


Note 43 

1. (’96) 20 Bom 190 (192). (The term ‘•caste” is 
not necessarily confined to Hindus.) 

[See aUo ('09) 8 Ind Gas 955 (957): 33 Mad 
07. (A caste is a voluntary association of 
persons for certain purposes.)] 

2. (’10) 5 Ind Gas 42 (45) : 33 Mad 342. 

3. (’82) 6 Bom 725 (727). 

[See also (’10) 34 Bom 467 (481, 483). 
(“Autonomy” must mean at least as much 
as this, that where rights to property are 
not involved all matters must be left to 
the decision of the caste.)] 

(’95) 19 Bom 507 (522.)] 

. 4. (’99) 28 Bom 122 (180). (A caste question is 
one which relates to matters affecting the 
internal autonomy of the caste and its social 
relations.) 

(’32) AIR 1932 Bom 122 (126) : 56 Bom 242 
(P B). (Do.) 

(’24) AIR 1924 Bom 522 (522,*528). (A parti- 
cular mode of user as to caste property is for 
the caste to decide and not the Gourt.) 

(’96) 20 Bom 784 (78A. 

(’96) 19 Bom 507 (626). 

(’94) 18 Bom 115 (118, 119). (Gourts cannot 
take cognizance of suits involving questions 
purely relating to the sodol rules of some 
particular caste.) 


(’81) 5 Bom 83 (84). (Glaim to recover vessels 
belonging to the caste is a caste question.) 
(’77) 2 Bom 470 (473). (Glaim to office of 
chclvadi of the caste is a caste question as it 
does not carry any emolument.) 

(’69) 6 Bom H G R A G 17 (19). (Glaim to fee 
as mehtars of a caste is a caste question.) 
(’94) 17 Mad 222 (224). (A guru as head of a 
caste, has jurisdiction to deal with all mat- 
ters relating to the autonomy of caste accord- 
ing to recognized caste custom.) 

(’88) 6 Mad 381 (888, 394). (Griminal case.) 
(’29) AIR 1929 Sind 1 (3, 4) : 23 Sind L R 
299. (Member of panchayat, breaking its rule 
not to marry second wife during lifetime of 
first — Dispute referred to arbitration and 
award made — Member consenting to award — 
Dispute involves purely caste question and 
no suit would lie.) 

5. (’88) 12 Bom 225 (228). (Glaim to property.) 
i’85) AIR 1935 Bom 367 (871). (Where the 
act of ex-communication amounts to a 
deprivation of the rights and privileges of a 
member of the community and of his civil 
rights in the properties of the caste or jamat, 
a Givil Gourt has jurisdiction to entertain a 
suit and award damages in respect of such 
expulsion.) 

(’26) AIR 1926 Bom 69 (70) : 50 Bom 124. 
(Gourt has jurisdiction over a matter not 
relating to internal administration of caste. 
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nity® or to be invited for certain ceremonies^ or to have social intercourse with others^* 
are all matters exclusively within the power of the caste to deal with and cannot 
form the subject-matter of a suit in a Civil Court. Similarly, no suit will lie to 
compel the members of a caste to attend the funerals in the plaintiff’s family^ or 
to compel certain barbers to shave and pare the nails of certain parties as per 
custom of the caste® or to enforce an agreement to remain for ever in a particular 
community.^® 

But, where the membership and character of a member of the caste are 
injuriously affected by what has been done, his civil rights are affected and the 
Civil Courts may discuss the act done even though a caste question is involved 
in it.^^ 


M. SuitB relating to caste property* — It has been observed in Note 17 
above that a right to property is a civil right, and where a plaintiff claims a right 
to property, the Civil Courts will have jurisdiction to decide the claim though a 
caste question is incidentally raised in the suit.^ Where a property, however, 
belongs to a caste as a whole^ no one member or a particular faction thereof has a 
right to any portion of the property as against the others unless the caste has 
decided to give such member or faction any right in it.® The giving or withholding 
of such rights is solely with the caste itself and a suit, therefore, by one faction of 
a caste against another faction thereof for a share of the property belonging to the 
caste as a whole is not maintainable in Civil Court.® But whore, by a resolution 
passed by a majority at a meeting of the caste, a wadi belonging to the caste is to 
be managed by the plaintiff, the latter can maintain a suit against the members, 
who are in wrongful possession thereof, for its recovery.* Similarly, a right to use 
caste property in accordance with the rules and usages of the caste is a civil right 
and a suit will lie for declaration of such right as against persons obstructing the 
plaintiff in such user. But the mode of user is a question solely for the caste 
itself to decide and no suit will lie for regulating the user.® Where the majority 
of a caste has by resolution prescribed the mode of user, the minority will be 
bound by it and a suit will lie to restrain the minority from using it in any but 
the proscribed mode.® 


but to tho property of the caste though there 
has been a division of opinion in tho caste.) 
(’89) 13 Bom 429 (483). (Suit for olTico of 
khatib — Not a caste question.) 

(’83) 7 Bom 323 (329). (Exclusive right to per- 
form worship in a temple is not a caste ques- 
tion.) 

(’17) AIR 1917 Mad 431 (435, 436, 438) : 89 
Mad 1056 (1061). 

6. (’91) 15 Bom 599 (610, 611). 

(’69) 11 Suth W R 457 (459, 460). 

(’66) 6 Suth W R 325 (325). 

7. (’68) 1 Mad U 0 R 301 (308). 

(’84) 7 Mad 91 (92). (Claim to receive first 
honours at certain pagodas on festivals.) 

(*12) 17 Ind Oas 527 (528) (Mad). (Marriage 
ceremony.) 

7a.(*74) 22 Suth W R 517 (518). 

8. (’94) 18 Bom 115 (118). 

[See also (’86) 10 Bom 661 (663). (Suit for 
damages on account of withholding funeral 
presents from plaintiff — Suit held not 
maintainable.)] 


9. (*64) 1 Suth W R 351 (352). 

10. (’68) 10 Suth W R 349 (349). (Social agree- 
ment to remain forever in particular society.) 

11. (’15) AIR 1915 Mad 908 (909). 

(’87) 11 Bom 534 (536). 

[See also (’83) 6 Mad 881 (387).] 

Note 44 

1. (’02) 26 Bom 174 (178, 185). 

(’87) 11 Bom 534 (535). 

(’88) 12 Bom 225 (228). 

[See also (’95) 19 Bom 507 (522). 

(’79) 2 Mad 62 (65) : 6 Ind App 120 (PC.)] 

2. (’81) 5 Bom 84n (84n) (W B). 

3. (’81) 5 Bom 84n (85n) (P B). 

(’81) 5 Bom 83 (84). 

4. (’26) AIR 1926 Bom 69 (70) : 50 Bom 124. 

5. (’24) AIR 1924 Bom 522 (522, 523). 

(’29) AIR 1929 Rang 77 (78, 79) : 6 Rang 783. 
(User and occupation of monastic lands in 
Upper Burma.) 

[See also (’10) 1 Upp Bur Rul 35 (89).] 

6. (’95) 19 Bom 507 (522, 528). 
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Seotion 9 
Notes 46-t6 


48. Suits for inspeotion of aooounts of caste property. — The privilege in 
regard to inspection of caste documents such as the minute book and the oorrespon- 
dence file of the caste committee must be determined solely by reference to the 
rules of the caste and in order to enforce such privilege, the proper tribunal to 
approach is the caste and not the Civil Court.^ But where persons in the position 
of beneficiaries seek to obtain discovery of accounts of the management of the trust 
properties of a caste, the right claimed is a civil right and a suit therefor lies in a 
Civil Court.^ 

46. Suits relating to expulsion from oaste. — The expulsion or excommu- 
nication of a person from a caste, unlike deprivation of merely social privileges, 
affects the status and character of that person in the eyes of others. As such, it 
affects his civil rights and the Courts are therefore competent to question the 
validity or otherwise of such expulsion.^ The caste can validly excommunicate or 
otherwise punish a member thereof for a caste offence,^^ but that jurisdiction must 
be exercised with due care and caution and in conformity with the usage of the 
caste.^ If so exercised, the Courts will not interfere with the decision.* But the 
Courts will award relief to the injured party where the expulsion is subversive of 
the principles of natural justice, as for instance, where the party expelled has not 
been given an opportunity of being heard,^ or where the expulsion is not in con. 
formity with the usage and rules of the caste.* In such cases, the Court may — 

(1) grant a declaration that the plaintiff is entitled to be re-admitted to 
the caste.* In the mufassil of Bombay, however, a suit for restoration to caste is 
expressly barred by Section 21 of Bombay Begulation 2 of 1827 ; 


Note 45 

1. (’09) 4 Ind Gas 108 (111, 115) : 34 Bom 467. 

2. (’09) 4 Ind Gas 569 (573) (Bom). 

(’32) AIB 1932 Bom 122 (125):56 Bom242(FB). 

Note 46 

1. (’94) 21 Gal 463 (470, 471). 

(’35) AIB 1935 Bom 867 (370). (Suit for declara- 
tion that resolution of caste tribunal excom- 
municating a person is void — Civil Gourt has 
jurisdiction.) 

(’34) AIB 1934 Bom 431 (483). (Membership 
of caste involving rights to property^Civil 
Gourt has jurisdiction to enquire into wrong* 
ful expulsion.) 

’02) 26 Bom 174 (189). 

’87) 11 Bom 534 (536). 

(’99) 23 Bom 122 (125, 126). 

(’67) 7 Suth W B 299 (300). 

(’35) AIB 1935 Nag 156 (162). (Bight to re- 
main in community or to exercise certain 
rights is a civil one.) 

(’69) S I) A 535 (638). 

U.See (’85) AIB 1935 Nag 156 (163). (Members 
openly defying authority of chief priest — 
Chief priest has power to excommunicato 
them.) 

2. (’10) 33 Mad 67 (69, 70). 

(’35) AIR 1935 Bom 367 (371). 

(’14) AIR 1914 All 27 (39. 41). 

(’30) AIR 1930 Sind 204 (206). 

[See (’10) 6 Ind Gas 57 (57) (Mad). (Order of 
spiritual head restoring a person to caste 
gives no right of civil action.)] 

3. (1900) 24 Bom 13 (22,28). 


(’94) 17 Mad 222 (225). 

(’85) AIB 1935 Bom 268 (280). 

(’35) AIB 1935 Bom 361 (364). 

(’35) AIR 1935 Bom 367 (370). (If require- 
ments of natural justice are complied with, 
Gourt of law will not act as Gourt of Appeal 
on decision of domestic tribunal.) 

(’91) 15 Bom 599 (611). 

(’69) 8 Beng L B (A G) 91 (95, 99). 

(’80) AIR 1930 Mad 100 (101,102). (No nega- 
tion of natural justice.) 

[See (*87) 11 Bom 185 (195). (Beni-Israelite 
community in Bombay— Dismissal of o6i- 
cers of community by resolutions passed 
at a meeting.) 

(’66) 6 Suth W R 825 (325)]. 

4. (’89) 12 Mad 495 (499). 

(’87) 10 Mad 138 (144, 145). (A custom or usage 
of a caste to ex^l a memlier in his absence 
without notice given or opportunity of expla- 
nation offered, is no valid custom — Per 
Kernan J.) 

(’20) AIR 1920 Gal 223(228, 229) : 47 Gal 623 
(629, 630). (Association.) 

(’32) AIR 1982 Mad 445 (451, 458) : 55 Mad 727. 
(1905) App Gas 78 (81), Andrews v. Mitchell. 
(Clubs.) 

(1881) 17 Ch D 616 (629), Dawkins v. Antrobus. 
(Clubs.) 

5. (’87) 10 Mad 188 (143). (Expulsion for alleged 
breach of caste rules which in fact he had not 
broken.) 

See also cases under foot-note (4). 

6. (’67) 7 Suth W R 299 (800). 
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(2) award damages for the wrongful expulsion/ or Beotion 9 

(3) where the excommunication proceedings amount to defamation of the Notes 46-17 
plaintiff, award damages for the injury caused to the character of the plaintiff.® 

47. Baits for upholding mere dignity or honour. — A claim to establish 
a mere dignity or honour even though connected with an ofifico is not cognizable 
by the Civil Courts.' The reason is that the duty of individuals to submit to and 
perform certain religious and social observances in accordance with the ritual and 
usages of the sect, is, in the absence of legal recognition and provision, an imperfect 
obligation of a moral and not of civil nature.^ Thus, a claim for certain temple 
honours to bo shown to plaintiff as first Ourukar of a certain caste, he having no 
duties to perform,® or a claim to precedence of worship at religious festivals,* or a 
claim to man-pan,® or a claim to “n«o<a,**®* or a claim for adavi palki, i. e , riding 
in a palanquin crosswise along the streets,® are all claims for mere dignity or honour 
not cognizable by Civil Courts. Similarly, the right to obtain theertham or honours 
in a particular order of precedence in a temple is not a civil right which can be 
enforced or declared in a Civil Court.*® Where, however, the honours are claimed as 
attached inseparably to an office as part of its emoluments and not simply as 
accorded to its holder as mark of respect, a civil suit for such honours will lio,^ 
and the Court can protect, by injunction, persons having a right to such honours 


7. (’89) 12 Mad 495 (500). 

8. (’91) 15 Bom 599 (610, 611). 

(’02) 26 Bom 174 (178, 179). 

(’09) 3 Ind Gas 955 (958) : 38 Mad 67. 

(’83) 6 Mad 881 (891). (Oriminally liable.) 
[See (*17) AIR 1917 P 0 203 (207) : 44 Ind 
App 192 : 39 All 561 (P C). 

(1900) 24 Bom 18 (16). Defendant held 
not guilty of defamation.)] 

Note 47 

1. (’12) 16 Ind Gas 388 (339) (Bom). 

(’29) AIR 1929 Mad 498 (494). 

(’81) AIR 1931 Bom 273 (274, 276). (Village 
fairs — Voluntary payments to Kulkarni for 
no functions to be performed are mere digni- 
ties and not emoluments.) 

(’78) 2 Bom 470 (473). (Glaim to bo chelvadi 
is a caste question and no suit lies.) 

(’78) 2 Bom 476 (478). 

(’66) 5 Suth W R 224 (225). (Glaim for sum 
of money as Murjada (or respect money) on 
the ground of custom.) 

(’19) AIR 1919 Lah 193 (194). 

(’88) AIR 1938 Mad 384 (835). (A claim to 
first honours at a festival in a temple is only 
a right to a dignity or precedence and cannot 
be regarded as a rightof civil nature, whether 
it is in a temple or elsewhere, so long as it 
is not attached to an office — A suit in res- 
pect of such a right is not maintainable.) 
(’85) AIR 1985 Mad 621 (628). 

(’85) AIR 1985 Mad 679(680). (AIR 1917 Mad 
903, Dissented from.) 

(’19) AIR 1919 Mad 1026 (1027). (Receiving 
teertham and prasadam in a Ilindu temple 
in a certain order.) 

(’ll) 10 Ind Gas 110 (110) (Mad). (Suit for 
right to a stanam.) 

(*07) 17 Mad L Jour 421 (422). (Exclusive right 


to act as khatib, i. e. reader ofkhootba in a 
Masjid.) 

[Bui see (’72) 9 Bom HGR413 (416). (Suit 
to establish exclusive right of breaking curd 
pot in temple and for damages.)] 

2. (’63) 1 Mad 11 0 R 801 (308). 

(’88) 1888 Pun Re No. 141, p. 879 (380). 

3. (’21) 41 Mad L Jour 287 (287) : 63 Ind Gas 115 
(116). 

(’33) AIR 1988 Mad 264(265). (No mutuality 
of obligations — Hence the suit is one for 
mere honours.) 

4. (’84) 7 Mad 91 (92). 

(’86) 10 Bom 233 (237). 

(*09) 88 Bom 278 (292). 

(’78) 2 Bom 476 (478). (Bight to offer the first 
coconut to an idol at an annual festival.) 

5. (’82) 6 Bom 116 (121). 

(*07) 3 Nag L R 131 (133). 

(’18) 37 Bom 442 (446).. (But a private award 
in a manpan dispute may be filed in Gcurt 
under Bch. 2, para. 20, Givil P. G.) 

5a.(’83) AIR 1983 Lah 817 (317). 

6. (’21) AIR 1921 Bom 140 (142) : 45 Bom 590. 

[See (’43) 3 Moo Ind App 198 (217) (P G). 
(Quflpre.)] 

6a.(’86) AIR 1936 Mad 973 (975). 

7. (’09) 32 Mad 291 (297, 298). 

(’IS) 19 Ind Gas 257 (265) (Mad). 

(’37) AIR 1937 Mad 403 (404). (A claim to a 
right to lead a horse and a right of holding a 
Kalasam at the time of an Amman festival, 
by persons who arc not temple servants and 
to receive as reward for these religious offices 
the honours such as ceremonial gifts of pan 
supari before any other worshippers received 
them is a claim to an office within the 
moaning of Expl. 2 to S. 9.) 

(’17) AIR 1917 Mad 903 (904). 
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from such right being infringed by others.® 

<8. Suits relating purely to religious rites or ceremonies. — Suits as 
to purely social matters or as to purely religious rites or ceremonies which involve 
no question of the right to property or to any office are, as has been seen in 
Notes 16 and 43 above, not suits of a civil nature.^ It is not the province or duty 
of the Gourt to pronounce on the truth of religious tenets nor to regulate religi- 
ous rites or ceremonies.® 

*'The protection of the law in religious matters," said Marten, J., in The 
Advocate-Oeneral of Bombay v. Yusuf AliJ^ “is confined to the protection of 
religious property or a religious office. The Court will not decide questions of 
religious rites or ceremonies, nor will it, 1 think, pronounce any religious doctrine 
unless it is necessary to do so in order to determine rights to property." And 
Melvill, J., said in Vamdev v. Vamnaji,^ “It is the policy of the State to protect 
all religions but to interfere with none." 

Thus, a suit by the worshipper of an idol, not based on any right to the 
property in the idol or to an office, against its custodians to locate it in a particular 
temple instead of another,® or to adorn it at certain seasons,®*^ or a suit to establish 
a right to recite sacred texts in a temple without a claim to any office or emolu- 
ments,® are all suits relating merely to religious rites and ceremonies and are not 
cognizable by Civil Courts. But where a right to property, office or other civil 
right is in question, the suit is cognizable by the Gourt even though it has to 
decide incidentally questions relating to religious rites or ceremonies.^ 

As to the power of Civil Courts to entertain suits relating to matters purely 
within the sphere of the British Ecclesiastical authorities in Burma, see the under, 
mentioned case.® 


49. Suits for voluntary payments not based on agreement or prescrip- 
tion. — As has been observed in Note 38 above, a suit to recover a gratuity or a 


8. (’12) 15 Ind Gas 409 (411) (Mad). 

. Note 48 

1. (’S2) 6 Bom 116 (121). (Bight to parade 
buUocks on certain days.) 

(’05) 82Gall072(1076).( Location of the idol.) 
(’10) 6 Ind Gas 864 (866) (Gal). 

(’39) 1939 Mad W N 418 (419). (A question 
as to whether a particular namam or mark 
should bo placed on the God’s head is at best 
one pertaining to religious ritual and as such 
is excluded from the cognizance of a Givil 
Gourt.) 

2. (’29) AIR 1929 Mad 526 (527). 

(’84) 7 Mad 91 (92). 

(’35) AIR 1935 Bom 361(362). (Whether par- 
ticular cult is within Vodic religion or not, 
Givil Gourt is not competent to decide.) 

(’39) AIR 1939 Mad 494 (495): (1939) 1 Mad 
L Jour 199 (202). 

(*15) AIR 1915 Mad 877 (882). (Whether an 
individual may repeat any particular man- 
tram or portion of the prabandham.) 

(’06) 16 Mad L Jour 150 (157). 

(*92) 15 Mad 365 (356). 

(’63) 1 Mad H G R 301 (308). 

(’17) AIR 1917 Low Bur 43(51). (Determining 
question of orthodoxy by the Givil Gourt 
would be an invidious task.) 

(’96) 1892.1896UppBurRul59. (Orderpassed 


by Buddhist Ecclesiastical authorities.) 

[Sf<je (’46) 3 Moo Ind App 359 (382) (PG). 
(Quaere.)] 

3. (’21) AIR 1921 Bom 338 (355). 

4. (’81) 5 Bom 80 (82). 

5. (’05) 32 Gal 1072 (1076). 

5a.(’81) 5 Bom 80 (82). 

6. (’05) 28 Mad 23 (25). 

^e also Note 16, foot-note (6). 

7. (’83) 7 Bom 323 (329). 

(’89) 13 Bom 548 (550, 551). (Right to officiate 
as priest in a temple and receive offerings.) 
(’90) 17 Gal 906 (909, 910). (Right to regular 
offerings out of the funds of a temple.) 

(’83) 9 Gal 75 (76, 77). (Right of easement 
over ghat used for religious purposes.) 

(’07) 30 Mad 15 (16). (Interference with reci- 
ting burial prayers is, however, invasion of 
civil right.) 

(’71) 6 Mad H G R 449 (451). 

(’14) AIR 1914 Upp Bur 6 (7) : 1 Upp Bur 
Rull63. (Dispute &tween layman and monk 
regarding monastery land is within Givil 
Court’s jurisdiction.) 

(’14) AIR 1914 Low Bur 178 (178): 8 Low Bur 
Rul 145. (Givil Courts in Lower Burma have 
jurisdiction to entertain and try suits of 
ecclesiastical nature.) 

8. (’29) AIR 1929 Rang 77 (78. 79): 6 Rang 783. 
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voluntary ofifering is not maintainable. As to when a voluntary payment made on 
behalf of another can be recovered back, see Sections 69, 70 and 72 of the Contract 
Act and the undermentioned cases.^ As to when a suit lies for recovery of 
subscriptions promised, see the undermentioned cases.^ 

SOt Suits expressly barred. — As has been seen in Note 2 ante, an 
infringement of an existing legal right is always actionable in a Civil Court unless 
its cognizance is expressly or impliedly barred. A suit is said to be “expressly’* 
barred when it is barred by any enactment for the time being in forco.^ The mere 
fact that an enactment provides another remedy or a summary remedy will not 
constitute a bar to a suit in a Civil Court.* Nor will the jurisdiction of a Civil Court 
be ousted unless the entire suit, as brought, is barred. The mere fact that a portion 
of the claim is excluded from the jurisdiction of Civil Courts is no bar to the trial, 
by them, of another portion of the same suit which is not so excluded.* 


Note 49 

1. (’66) 2 Suth W R (Act X) 48 (48). 

(*80) AIR 1930 All 802 (303) : 61 All 897. 
(Payment of Government revenue after coas- 
sing to be a lambardar is recoverable.) 

(‘68) 12 Moo Ind App 65 (80) (PC). 

(’81) 7 Cal 648 (663): 8 Ind App 93 (PC). 

(*92) 14 All 273 (297, 298) (PB). 

(’83) 6 All 400 (406). 

(*69) 1 N W P H 0 R 291 (292). 

(*90) 14 Bom 562 (663, 564). 

(*90) 14 Bom 299 (302, 809). 

(*80) 4 Bom 643 (652). 

(*79) 8 Bom 237 (289, 240). 

(*87) 14 Cal 809 (832, 833) (FB). (Overruling 
4 Cal 539.) 

(’86) 12 Cal 213 (216). 

(’79) 4 Cal 807 (808, 809). 

(’69) 2 Bong L R A 0 281 (284). 

(’69) 12 Suth W R 462 (463, 464). 

(’68) 10 Suth W R 400 (401). 

(’68) 10 Suth W R 446 (447). 

(’67) 7 Suth W R 365 (366). 

(’46) 7 S D A Sel 336. 

2. (’87) 14 Cal 64 (67). (On the faith of promised 
subscription obligations incurred in favour 
of third parties— Suit lies as on a contract.) 
(*81) 10 Cal L Rep 197 (198). (No suit if pay- 
ment voluntary — Whether payment is volun- 
tary is a question of fact in each case.) 

Note 50 

1. (’15) AIR 1916 Cal 621 (622): 42 Cal 151 (158). 
(e. g. S. 39, Income-tax Act, bars a suit in 
Civil Court to set aside assessment made 
under that Act.) 

(’32) AIR 1932 Mad 724 (727) ; 66 Mad 184. 
(*35) AIR 1935 P C 6 (7). (If statute law says 
there shall be no jurisdiction in a certain 
event, and that event has occurred, it is im- 
possible for the Court to have jurisdiction.) 
(’36) AIR 1936 Bom 260 (262 , 253);60 Bom 645. 
(’86) AIR 1936 Bom 91 (93). (Civil Courts 
have no jurisdiction to set aside an award 
under the Bombay Co-operative Societies Act 
— ^B. 57 of the above mentioned Act read with 
S. 9 of 0. P. Code, bars the maintainability 
of the suit for that purpose.) 

(’36) AIR 1986 Oudh 67 (70) : 11 Luck 486. 


(No Court in British India has jurisdiction 
to grant a declaratory decree to the effect 
that a decree passed by their Lordships of the 
Judicial Committee is illegal and void. S. 23 
of Act (1833) 3 & 4, Will. IV, Ch. 41 conclu- 
sively bars not only the challenging of any 
order of His Majesty in Council in execution 
proceedings, but also bars the jurisdiction of 
a Court in India to declare the order illegal 
and void.) 

(’35) AIR 1935 Oudh 96 (106). 

(*36) AIR 1935 Oudh 234 (236): 10 Luck 670. 
(8. 11, U. P. Court of Wards Act, precludes 
Civil Court from questioning validity of de- 
claration by Local Government under 8, 8.) 
[See (’36) AIR 1936 All 271 (272) : 67 All 
862. (Suit for profits by one co-sharor of 
an occupancy bolding against another not 
barred under 8.230 or the Fourth Schedule 
of the Agra Tenancy Act.)] 

also (’33) AIR 1933 Hang 229 (233): 11 
Rang 380.] 

2. (’87) 14 Cal 644 (648). 

(’32) AIR 1932 Mad 724 (726, 729) ; 56 Mad 
134. (Case under Madras Hereditary Village 
Officer’s Act.) 

(’90) 12 All 409 (418) (FB). (Ss. 83. 85 and 
93 of the N. W. P. Rent Act do not bar a 
civil suit.) 

(’35) AIR 1935 Bom 321 (328). (Suit for re- 
covery of tax by Municipality — Civil Court 
has jurisdiction.) 

(’17) AIR 1917 I3om 44 (45) : 42 Bom 49. 
(Section 85 of the Bombay Land Revenue 
Code provides a special remedy of a limited 
character and does not bar civil suit for supe- 
rior holders for recovering their dues from 
inferior holders.) 

(’ll) 12 Ind Cas 391 (892) : 35 Bom 473. 
(Remedy provided by Ss. 7 and 86 of Presi- 
dency Towns Insolvency Act, III of 1909 does 
not takeaway the common law right of suit.) 
(’17) AIR 1917 Lah 75 (76, 77): 1917 Pun Re 
No. 22. (Remedy under 8. 46 (1) of the Pro- 
vincial Insolvency Act 1907, does not bar 
common law right of suit.) 

3. (’97) 1897 All W N 206 (205) ; 20 All 98. 

(’73) 6 N W P H C R 42 (44). 


Section 9 
Notes 49-SO 
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Where an authority is, by statute, vested in another tribunal with exolusiv* 
powers over any subjeot-matter, a Civil Court, of course, cannot interfere with it. 
But if the authority purports to exercise these powers on what is not that subject- 
matter,* or illegally,* or in excess of the powers conferred upon it by that statute,* 
then the Civil Court has jurisdiction to question the said proceedings. 

81. Exolosive jnrisdiotlon of Reveirae Courts.— Under various local Bent 
and Bevenue laws in the different provinces,^ exclusive jurisdiction has been given 
to the revenue authorities in matters such as those relating to rent,* revenue,' 


(’85) AIR 1935 All 594 (597): 57 All 949. (Suit 
based on cause of action with respect to which 
relief can bo granted by Civil Court — Merely 
because one of reliefs prayed is cognizable 
exclusively by Revenue Court docs not oust 
jurisdiction of Civil Court.) 

(’84) 0 All 110 (112). 

(*85) AIR 1935 Oudh 96 (106). 

4. (’22) AIR 1922 Pat 361 (361). (Civil Court 

has no jurisdiction to rectify Income-tax 
Collector’s assessment.) 

5. (’13) 37 Bom 542 (550). (Bombay Revenue 
Jurisdiction Act, S. 4 (c) — Suit not barred 
where proceedings taken for realisation of 
revenue are illegal — Illegality in imposing 
tax under cover of statutory iiowers— Suit is 
not barred.) 

(’95) 19 Bom 581 (590). 

(’81) 5 Bom 135 (186). (Broach Talukdar’s 
Relief Act XV of 1871 — Rent illegally levied 
for rent-free land— Suit not barred.) 

(’26) AIR 1926 Cal 1064 (1064, 1065): 53 Cal 
561. (Fundamental irregularity in Revenue 
Court proceedings — Civil Courts can quash 
them.) 

6. (’90) 17 Cal 590 (604) : 17 Ind App 40 (PC). 
(Act IX of 1847— Assessment of permanently 
settled land is beyond the powers of the 
Revenue authorities— Civil suit not barred.) 
(’26) AIR 1926 Lah 461 (461). (Punjab Muni- 
cipal Act, S. 152— Action of municipality 
ultra vires— Civil Court can interfere.) 

(’28) AIR 1928 All 511 (614). (Collector 
acting in contravention of Bundelkhand 
Alienation of Land Act.) 

(’22) AIR 1922 All 294 (296). (Revenue Court 
decree fraudulently obtained— Civil Court 
cannot set it aside but can declare it void.) 
(’.30) AIR 1930 Bom 378 (379). (Bombay Dis- 
trict Municipalities Act — Chairman of School 
Board is not competent to decide a person’s 
disqualification for the School Board.) 

(’08) 35 Cal 859(861). (Action of municipality 
ultra vires— Suit not barred.) 

(’27) AIR 1927 Lah 358 (361). (Action of 
Municipality ultra vires — Suit not bar red.) 
(’21) AIR 1921 Mad 92 (93) : 44 Mad 156. 
(Abuse of powers by Local Board— Civil Court 
can interfere.) 

[See (’36) AIR 1936 Lah 972 (975): I L R 
(1937) Lah 567. (Where tax and assess- 
ment are ultra vires of Act, jurisdiction of 
Civil Court is not barred.)] 


Note 51 

1. See Agra Tenancy Act, (Act III of 1926) 8. 230. 

U. l\ Laud Revenue Act, 8. 233. Oudh Rent 
Act, (Act XXII of 1886) 8. 108. C. P. Land 
Revenue Act, (Act XVIII of 1888) 8. 152. C. P. 
Tenancy Act, (Act I of 1920) 8. 105. Bombay 
Revenue Jurisdiction Act, 8. 4. Madras Re- 
venue Recovery Act, (Act II of 1864) Ss. 68 
and 59. Madras Estates Land Act, (Act I of 
1908)8. 189. N.W.P. Rent Act, Ss. 93,96 and 
241. Pun jab Land Revenue Act, (Act XVII of 
1887) 8. 158. Punjab Tenancy Act, (Act XVI 
of 1887) Ss. 76 and 77. Bengal Tenancy Act, 
(Act VIII of 1885.) 

[See (’32) AIR 1932 Oudh 199 (204, 208) : 

7 Luck 716 (FB). (Case under S. 233 of 
the U. P. Land Revenue Act.)] 

2. (’97) 21 Bom 244 (247, 248). (Determination 
of amount of rent— No suit lies for contest- 
ing legality.) 

(’97) 2i Bom 235 (241, 243). (Entries of rent 
payable final— Bombay Act, I of 1889.) 

(’35) AIR 1935 All 526 (527). (Suit for share of 
profits against defendant on allegation that 
defendant has realized profits from tenants — 
Suit is not cognizable by Civil Court.) 

(1900) 22 All 139 (141). (Afiirmed in 25 All 
527 (533) (PC). U. P. Land Revenue Act XIX 
of 1873— Act VIII of 1878 (UP)-.Recovery 
of irrigation dues paid in excess.) 

(’98) 20 All 296(298). (Act XII of 1881— Suit 
for damages against evicted tenant.) 

(’06) 3 Cal L Jour 143 (153). (Suit for abate- 
ment of rent — Civil Court has no jurisdiction.) 
(’69) 3 Beng L R Appendix 114 (1^^)* (Reco- 
very of rent paid to zamindar — Suit not 
cognizable by Civil Court.) 

(’36) AIR 1936 Oudh 74 (74) : 11 Luck 597. 
(Weighment dues do not come under defini* 
tion of rent— Civil Court has jurisdiction to 
try suit for recovery of weighment dues.) 

[See (’36) AIR 1936 Pat 511 (511).] 

3. (’29) AIR 1929 Pat 22 (27) : 8 Pat 95. (Ques- 

tion of distribution of Government Revenue 
is duty of collector — Civil Court cannot deal 
with it.) 

(’74) 11 Bom H C R 39 (40). (Claims for 
exemption of revenue.) 

(’05) 1905 All W N 237 (237). (Wrong per- 
son’s cattle sold in execution of Revenue 
Court’s decree— Remedy is only in Revenue 
Court.) 

(’97) 19 All 127 (128, 129). (Do). 
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tenancy of agricultural holdings,^ or even title to them,^* or State lands.® It has Seotion 9 

been so given by reason of the better acquaintance of the revenue authorities Note 61 

\ 7 ith such matters and of the necessity of applying to them a more elastic and 
summary procedure than that of the ordinary Civil Courts.® We have soon under 
Section 4 ante that such jurisdiction is not affected by the provisions of the Code 


(*93) 15 All 137 (139). (Claim by lambardar 
for arrears of land revenue payable by pro* 
prietors.) 

(*88) 10 All 5 (8). (Suit for partition and pos- 
session of a share in a particular plot of land 
— Suit not maintainable in Civil Court.) 
•(*98) 22 Bom 377 (382. 383). (Levy of water 
rate under S. 48 of the Bombay Irrigation 
Act VII of 1879.) 

(*92) 16 Bom 628 (532). (Partition of revenue - 
paying estates cannot be ofifectod in a civil 
suit.) 

(*92) 16 Bom G49 (651). (Claims for exemp- 
tion of revenue.) 

(’97) 24 Cal 751 (754). (Suit for partition of 
lands in different estates without division of 
revenue — Suit not cognizable by Civil Court 
— Assam Ijand and Revenue Regulation, 
S. 154.) 

(’96) 23 Cal 514 (515). (Do.) 

(’96) 23 Cal 641 (644, 645). (Act VII of 1880 
(Bengal)— S.ale for arrears of cesses— No suit 
lies to set aside sale.) 

(’93) 20 Cal 285 (295). (Partition of revenlie- 
paying estates cannot be effected in a civil 
suit.) 

(’82) 8 Cal 537 (545). (Do.) 

(’82) 8 Cal 649 (651). (Do.) 

(’79) 4 Cal 510 (512). (Partition of revenue- 
paying estates cannot bo effected in a civil 
suit — Civil Court has no jurisdiction to alter 
partition effected by Revenue Court.) 

(*74) 22 SuthW R 11 (12). (Partition of reve- 
nue-paying estates c.annot be effected in a 
civil suit.) 

(’74) 22 Suth W R 333 (333). (Do.) 

(’72) 18 Suth W R 64 (65). (Act IX of 1847 
S. 6— Lands added to revenue- paying estates 
— Suit for possession is barred.) 

(’71) 16 Suth W R 242 (243). (Partition of 
revenue-paying estates cannot be effected in a 
civil suit.) 

(’31) AIR 1931 Lah 652 (663). 

(*76) 1875 Pun Ro No. 10, page 16 (17). (Suit 
by recorded muafidar of land swept away, 
to receive his rights against re- formed land.) 

(’27) AIR 1927 Pat 286 (287). (Bengal Estates 
Partition Act, 1897.) 

4. (’93) 15 All 115 (116). (Class of tenancy.) 

(’86) 7 All 112 (113). (Do). 

(’34) AIR 1934 All 37 (37). (Grove leased — 
Lessee holding even after expiry of lease — 
Suit for ejectment lies only in Revenue Court 
—Agra Tenancy Act.) 


(’31) AIR 1931 AH 406 (407). 

(’29) AIR 1929 All 613 (614). (Suit to obtain 
a declaration as to tenancy.) 

(’21) AIR 1921 All 80 (80). (claim under Agri- 
culturists Loan Act, 1884.) 

(’14) AIR 1914 All 226 (226) : 36 All 48. (Agra 
Tenancy Act, Ss. 95 and 167 — Suit for decla- 
ration is cognizable by Revenue Court alone.) 
(’14) AIR 1914 All 26 (27) : 36 All 55. (Suit 
for possession under S.79, Agra Tenancy A '^t, 
is cognizable by Revenue Court alone.) 

(’01) 23 All 486 (493) (FB). (Suit by zainindar 
against tenant for removal of trees and injun- 
ction.) 

(’97) 19 All 101 (104) (FB). (Title to posses- 
sion of occupancy holdings.) 

(’96) 18 All 340(343, 344) (FB). (Class of ten- 
ancy.) 

(’93) 15 All 387 (392) (FB). (Dispossession of 
tenant of holding coming under Act XII of 
1881.) 

(’93) 20 Cal 609 (629). (Chota-Nagpur— Suit 
against landlords in respect of debts to which 
they were subject.) 

(’84) 10 Cal 350 (362). (Registration of name 
of person under liand Registration Act.) 

(*94) 17 Mad 140 (141). (A mere denial by 
defendant of the relationship of landlord and 
tenant docs not oust the juri.sdieiion of the 
Revenue Court.) 

(’92) 15 Mad 484 (485). (Do.) 

(’92) 15 Mad 223 (224). (Do). 

(’26) AIR 19*26 Oudh 484 (485). (Suit in Civil 
Court for possession against tenant is bar- 
red.) 

[But see (’17) AIR 1917 Bom 44 (45) : 42 
Bom 49. (Suita by superior holders for 
dues from inferior holders are maintainable 
in Civil Courts.)] 

4a.(’32) AIR 1932 Oudh 199 (204):7 Luck716(FB). 
(’35) AIR 1935 All 966 (966). (Suit for decla- 
ration of title of plaintiff to grove land — 
Cognizance by Civil Court barred under Sec- 
tion 230, .\gca Tenancy Act.) 

(’34) AIR 1034 All 680 (681). (Do.) 

5. (’02) (1902- 03) Upp Bur Rul, Vol. 11, Civ. 

Pro., page 1. (Suit for rent of State land.) 

(’01) 2 Upp Bur Rul 207. (Suit for redemp- 
tion of mortgage of State land.) 

(’97) 21 Bom 684 (693, 694). (Bombay Act X 
of 1876, S. 4 — Claim respecting occupation 
of Government Wtiste band.) 

6. (’13) 17 Cal W N 1201 (1203) (FB). 
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and the various local Bent and Bevenue Acts themselves expressly provide that 
the Civil Courts shall not have jurisdiction in such matters.^ It follows that a Civil 
Court is not competent to set aside a decree of a Bevenue Court on a* matter 
exclusively within its jurisdiction,^ or to grant a declaration that particular rights 
passed to the parties under such a decree,^ or that a rent sale is or is not valid, 
or to execute the decree or order of such Court, or to question the action of 
Bevenue authorities falling within their jurisdiction.^®® 

Whore, however, the proceedings are tainted by fraud, irregularity, illegality 
or other fundamental defects, the jurisdiction of the Civil Court to question them 


remains.^^ It. of course, remains in all 


. (*09) 6 Nag L R 176 (180, 181). (Order under 
S. 86 of the G. P. Tenancy Act is not liable 
to be overridden by an action in Civil Court.) 
(*94) 1894 Pun Ro No. 96. page 344 (345). 
(S. 3 of Punjab Tenancy Act.) 

(*39) AIR 1939 All 301 (302). 

(*36) AIR 1936 All 265(267). (Civil Court can 
declare document fraudulent and not bind- 
ing, but it cannot treat tenant as trespasser 
in view of Agra Tenancy Act, 8. 280.) 

(*35) AIR 1985 All 544 (545). (Agra Tenancy 
Act, 8s. 121 & 230.) 

(’35) AIR 1985 All 594 (596) : 57 All 949. 
(’07) 29 All 604 (607). (8. 233 (K) of Act III 
of 1901 (U P).) 

(’06) 28 All 482 (434). (Do.) 

(’06) 28 All 394 (399). (8. 241 (6) of Act XIX 
of 1873 (N W P).) 

(’01) 23 All 291 (296) (FB), (Do.) 

(’35) AIR 1935 Cal 634 (685) : 63 Cal 379. 
(’12) 16 Cal L Jour 67 (70). (8. 109 of Bengal 
Tenancy Act.) 

(’08) 35 Cal 1013(1016). (8. 106, Bengal Ten- 
ancy Act impliedly ousts the jurisdiction of 
Civil Courts.) 

(’79) 4 Cal 547 (549, 650). (Express jurisdic- 
tion must have been given to Revenue Court.) 
(’72) 17 8uth WR 470(470). (Suit for security 
for amount of jumma barred by 8s. 5 and 7 
of Regulation VIII of 1819.) 

(’37) AIR 1937 Mad 159 (161). (8.21, Madras 
Hereditary Village Offices Act 3 of 1895.) 
(’37) AIR 1937 Mad 282(283). (Do.) 

(’36) AIR 1936 Mad 852 (852, 863). (Suit by 
person deprived of office, for declaration that 
order of cancellation is ultra vires and for 
delivering office to him, is cognizable by 
Revenue Court only — Jurisdiction of Civil 
Court is barred by 8. 21, Madras Hereditary 
Village Offices Act.) 

(’36) AIR 1936 Nag 18 (18. 19) : 31 Nag L R 
Sup. 96. 

’35) AIR 1935 Oudh 253 (254) : 11 Luck 28. 
’36) AIR 1936 Oudh 326 (326): 11 Luck 106. 
(’36) AIR 1936 Pesh 74 (76). (8. 60, Punjab 
Minor Canals Act.) 

(’36) AIR 1936 Pesh 136 (137). (Do.) 

(’06) 3 Low Bur Rul 50 (51). (Cl. 15 of the 
Lower Burma Town and Village Lands Act IV 
of 1898.) 

See also Notes to 8. 4 ante* 


matters not falling within the exclusive 


8. (’26) AIR 1926 Oudh 205 (205, 206). 

(*26) AIR 1926 Oudh 606 (507). 

(’09) 81 All 41 (48). (Proceedings of Partition 
Court not challengeable in Civil Court.) 

(*96) 18 All 270 (282, 283) (FB). (Suit in a 
Civil Court for declaration on a question of 
title decided by Revenue Court is barred.) 
(’85) 7 All 894 (896). (Proceedings of Partition 
Court not challengeable in Civil Court.) 

(’09) 13 Cal W N 111 (114). 

(’99) 3 Cal W N 311 (313). 

(’91) 18 Cal 481 (488). (Right to have a sale 
under the Bengal Tenancy Act set aside.) 
(’86) 9 Mud 39 (41, 42). 

(’37) 170 Ind Cas 639 (640) (Oudh). 

(’35) AIR 1935 Oudh 229(230): 10 Luck 682. 
(’32) AIR 1932 Oudh 273 (274). 

(’25) AIR 1925 Oudh 671 (672). (Proceedings 
of I’artition Court not challengeable in Civil 
Court.) 

(’24) AIR 1924 Oudh 246 (246, 247). (Deci- 
sion of Revenue Court in redemption pro- 
' ceedings of State land.) 

(’01) (1897-01) Upp Bur Rul 211. (Civil Court 
is to be guided by the decision of revenue 
authorities in deciding whether land is State 
land.) 

[See (’38) AIR 1938 Mad 318 (319). (Civil 
Courts cannot exercise revisional jurisdic- 
tion in respect of any order of the Collector 
which is within his revisional jurisdiction 
and cannot consider whether such order is 
right or wrong on the merits.)] 

9. (’24) AIR 1924 Oudh 69 (75). 

9a.(’38) AIR 1933 Mad 384 (385). 

10. (’02) (1902-3) Upp Bur Rul IS. 

10a.(’35) AIR 1935 Mad 725(725). Resumption of 
Inam land — Tahsildar granting patta to 
person found to be in possession — Civil Court 
cannot question validity of grant.) 

11. (’03) 26 All 19 (23). (Fraud— Civil Court can 
declare revenue proceedings as fraudulent 
and give relief.) 

(’03) 80 Cal 619 (622). (Material irregularity.) 
(’90) 12 All 409 (414, 415, 418) (FB). (Illegal 
sale of trees by zamindar for arrears of rent.) 
(’18) 87 Bom 542 (550). (Blegality in proceed- 
ings taken for realization of land revenue.) 
(’36) AIR 1936 Cal 138 (141, 142). (Civil Court 
can entertain suit to set aside order passed 
by Revenue Court beyond its jurisdiction.) 
(’86) AIR 1936 Cal 629 (639). 
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jarisdiotion of the Bent and Bevenue Courts under the various Acts referred to 


above." 

(*10) 87 Oal 107 (112). (Sale for supposed 
arrears of revenue — Suit to set aside is not 
baned by S. 83 of Act X of 1859.) 

('06) 83 Oal 451 (458). (Material irregularity.) 
(’05) 82 Gal 509 (514). (Do.) 

(*05) 82 Gal 958 (954, 955). (Irregularity in 
publishing notice of putni sale.) 

(’02) 6 Oal W N 411 (418). 

(’98) 25 Gal 888 (842) : 25 Ind App 151 (PG). 
(Sale for suppos^ arrears of revenue — Suit to 
set aside is not barred by S. 83 of Act XI of 
1859.) 

(’98) 25 Oal 876 (879). (Do.) 

(’83) 9 Oal 619 (621) : 10 Ind App 19 (P 0). 
(Irregularity in publishing notice of putni 
sale.) 

(*92) 19 Cal 703 (712). (Do.) 

(*74) 22 Suth W R 361 (362). (Want of juris- 
diction in Revenue Court.) 

(’15) AIR 1915 Mad 460 (460) : 38 Mad 1042 
(1044). (Invalidity of sale of holding under 

S. Ill of Madras EstatesLand Act,Iof 1908.) 
(’38) AIR 1938 Oudh 62 (64). (U. P. Manual 

of Revenue Department, Vol. I, Rr. 998 and 
1011 — Commissioner setting aside sale on 
grounds not provided for in R. 998 — Civil 
Oourt has jurisdiction to entertain suit against 
such order.) 

12. (’29) AIR 1929 Pat 22 (26, 27) : 8 Pat 95. 
(Act XI of 1859 B. B. — Question of title — 
Oivil suit lies.) 

(’14) AIR 1914 Low Bur 57 (58) ; 8 Low Bur 
Rul 301. (Ss. 41< A and 15 (2) of Lower Burma 
Courts Act are no bar to suit between persons, 
over land at disposal of (Government.) 

(’86) AIR 1936 All 661 (662). (Mortgagee of 
share in mauza, obtaining decree on his mort- 
gage and purchasing mortgaged property — 
Entire mauza leased out by mortgagor and 
his co-sharers prior to sale in favour of mort- 
gagee — Civil Court can grant declaration that 
lease is not binding on mortgagee under S. 52, 

T. P. Act — For possession mortgagee should 
go to Revenue Court.) 

(’36) AIR 1936 All 220 (220). (Suit for partition 
of houses and surrounding lands in abadi is 
not barred from Civil Court’s jurisdiction.) 
(’35) AIR 1935 All 422 (423). 

(’35) AIR 1935 All 271 (272) ; 57 All 852. 
(Claim for profits by one co-shii rer of occu pancy 
holding against another is cf civil nature.) 
(’34) AIR 1934 All 685 (686). (Suit by sub- 
tenant against the original landlord through 
whom the sub- tenant’s own landholder 
claims, cannot be maintained in the Revenue 
Court.) 

(’30) AIR 1930 All 304 (304). (Suit by land- 
lord against trespasser lies in Civil Court.) 
(’29) AIR 1929 All 669 (671) : 51 All 926. 
(Suit for compensation for injury sustained in 
consequence of the non-withdrawal of dis- 
traint.) 

(’28) AIR 1928 AU 184 (134) : 45 AU 191. 
(Claim of ownership of grove and damages.) 


(’13) 85 All 14 (17, 18). (Suit between rival 
claimants to tenancy.) 

(*06) 28 All 568 (567, 569). (Plaintiff paying 
arroalrs of Government revenue to save his 
property from being sold for arrears duo from 
defendant can maintain civil suit.) 

(’04) 26 All 591 (598). (Suit for possession of 
usufruc tuarily mortgaged occupancy holding.) 
(’97) 19 All 456 (457, 458). (Suit for damages 
for dispossession through Court.) 

(*97) 19 All 452 (454, 455). (Suit to eject as 
trespassers persons claiming to hold as 
successors of deceased occupancy tenant.) 
(’97) 19 All 496 (499). (Lease of mortgaged 
property by mortgagee to mortgagor for reali- 
zation of interest—Reut not paid— Suit I'.es 
in Civil Court.) 

(’94) 16 All 825 (328). (Suit to eject as tres- 
passers persons claiming to bo mortgagees of 
occupancy tenant.) 

(’92) 14 All 223 (225). (Suit to eject mortgagee 
of occupancy holding lies.) 

(’90) 12 All 419 (422) (PB). (Do.) 

(’89) 11 All 224 (227). (Suit by plaintiff against 
co-sharers for share of rent wrongfully 
received by them.) 

(’85) 7 All 338 (389). (Suit for declaration of 
title to lands.) 

(’84) 6 AU 110(112). (Suit for declaration that 
the defendant is only a tenant-at-will.) 

(’36) AIR 1936 Bom 301 (806). (Suit for 
declaration that the defendant is not watandar 
of village is prima facie barred under S. 4, 
Bombay Revenue Jurisdiction Act.) 

(’01) 25 Bom 312 (314). (Determination is final 
under S. 121 of the Land Revenue Code 
(Bombay Act V of 1879) only where boundary 
dispute arises.) 

(’98) 22 Bom 173 (175). 

(’98) 22 Bom 579 (582). 

(’97) 21 Bom 773 (774). (Suit against defen- 
dants in their private capacity not barred by 
S. 4 of Act X of 1876 (Bombay).) 

(’96) 20 Bom 803 (806). (Suit against forest 
ofiicer is not barred by Act X of 1876.) 

(’96) 20 Bom 747 (750). (Bombay Act X of 
1876, S. 4 (c) — Suit between private parties 
*for establishing a private right.) 

(’96) 20 Bom 764 (767). (S. 11. Act X of 1876 
(Bom) docs not biir when collector moves 
under S. 81 of Act VII of 1878 to recover 
price of timber sold by forest officer.) 

(’94) 18 Bom 525 (532). (Liability of khot to 
Inamdar for assjessment— Civil suit not barred 
by Bombay Act, X of 1876. S. 4.) 

( 93) 17 liom 681 (683). (Act X of 1876 (Bom) 
— Government not concerned in proceeding 
for realisation of revenue — Civil suit not 
barrod.) 

(’36) AIR 1936 Cal786(787, 788). (Landlord’s 
right to recover transfer fee under S. 26-E, 
Ben. Ten. Act— Ben. Ten. Act not providing 
remedy to recover - - Civil suit is maintain- 
able.) 

8CPG. 8. 
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•mUoiiS 
Mots SI 


Where a plaint partly cognizable by 

(’33) AIR 1933 Cal 346 (847) : 49 Cal 37. 
(Title with plaintiff — Settlement with defen- 
dant by revenue authorities — Civil Court can 
decree partition.) 

('14) AIR 1914 Gal 197 (198) : 20 Ind Cas644 
(645). (Civil suit on question of title not 
barred by Act VI of 1070 B.C.) 

(*10) 37 Cal 662 (668). (Title in partition pro- 
ceedings, S. 149 of the Estates Partition Act.) 
(*10) 11 Cal L Jour 63n. (Rent of tank — Civil 
suit maintainable.) 

(*10)6 Ind Cas 217 (218) (Cal). (Suit to 
establish plaintiff’s right not barred by failure 
to sue under S. 106 of the Bengal Tenancy 
Act.) 

(*09) 36 Cal 726 (732). (Title in partition pro- 
ceedings.) 

(’05) 2 Gal L Jour 306 (310). (Civil suit on ques- 
tion of title not hirr^ by Act VI of 1870 B. C.) 
(*05) 2 Cal L Jour 351 (353. 359.) (Title in parti- 
tion proceedings.) 

(’04) 31 Cal 937 (942. 943). (Rent of tank— 
Civil suit maintainable.) 

(’03) 7 Cal W N 111(112). (Suit for dcffciency 
for which defaulting purchaser is answenible 
under S. 9 of Regulation VIII of 1819.) 

(’02) 29 Cal 367 (369). (Civil suit to set aside 
decision of revenue authorities under Act 
VIII of 1876 B. C. lies under S. 150 which 
specially gives such right — The suit should 
1 m filed within one year.) 

(’02) 29 Cal 94n (97). (Suit to set aside sale 
for arrears of road and public cess will lie — 
Bengal Act VII of 1880.) 

(*01) 28 Cal 485 (486. 487). (Prohibition is 
only to rent of agricultural or horticultural 
lands.) 

(’98) 25 Cal 85 (86). (Suit to set aside sale for 
arrcifrs of road and public cess will lie.) 

(’97) 24 Gal 239 (240. 241). (Right to obtain a 
settlement.) 

(’97) 2 Cal W N cclxiv. (S. 65 of Assam 
Land Revenue Regulation — Order under, 
without notice to party— jLat ter can sue for 
declaration that his rights arc not affected by 
the order.) 

(*93) 20 Cal 61 (56) (F B). (Suit for surplus 
sale proceeds of revenue salo lies — 18 Cal 234 
overruled.) 

(*89) 16 Cal 117 (119). (Suit to stay x>artition 
proceedings in revenue Court.) 

(’88) 15 Cal 198 (200. 201). (Partition of 
revenue paying estate.) 

(’83) 9 Cal 925 (929). (Right to registration in 
revenue records.) 

(’82) 8 Cal 126 (130). (Suit to stay partition 
proceedings in Revenue Court.) 

(*81) 7 Cal 163 (155, 157). (Suit by co-sharcr 
for partition of land without seeking for 
annulment of his joint responsibility for 
revenue.) 

(’81) 6 Cal 453 (457). (Suit to set aside order 
in survey proceedings under Bengal Act V of 
1875 relating to private property, is not 
barred.) 


Civil Court and partly by a Revenue 

(’79) 4 Gal L Rep 38 (39). (Suit for partition 
of land excluded by collector in former parti- 
tion.) 

(’68) 1 Beng L R A C 175 (177). (Suit by 
transferee of tenure to have his name entered 
in sherista of zamindar. Both Courts have 
concurrent jurisdiction.) 

(’35) AIR 1935 Lah 613 (615). (S. 36. Punjab 
Colonization of Government Lands Act, docs 
not bar Civil Courts from questioning muta- 
tion order passed by collector.) 

(’35) AIR 1935 Lah 739 (740) : 17 Lah 38. 
(Suit in Revenue Court for ejecting tenant — 
Decision does not prevent Civil Court from 
entertaining subsequent suit involving ques- 
tion of title.) 

(’35) AIR 1935 Lah 976 (977). 

(’26) AIR 1926 Lah 178(179). (Suit to declare 
as divided an estate shown as joint in the 
revenue papers.) 

(’26) AIR 1926 Lah 578 (579) : 7 Lah 479. 
(Landlord and tenant — Suit based on rela- 
tionship of debtor and creditor lies in a Civil 
Court.) 

(’37) AIR 1937 Mad 303 (806). 

(’36) AIR 1936 Mad 522 (523). (Question whe- 
ther the melwaram belongs to one person or 
another is not a matter within the exclusive 
jurisdiction of Revenue Court.) 

(’16) AIR 1915 Mad 781 (784) : 88 Mad 738 
(742). (Suit for ejectment and for pasture rent.) 
(’94) 17 Mad 1(7). (Suit to on force acceptance 
of pattas and execution of mucbulkas.) 

(’91) 14 Mad 441 (447, 450) (F B). (Do.) 

(’90) 13 Mad 361 (363. 364). (Do.) 

(’89) 12 Mad 404 (405). (Garicollation of a 
subsequent patta for waste land.) 

(’37) AIR 1937 Nag 163 (164, 165). (Perfect 
partition proceedings under Chap. XI of C. P. 
Land Revenue Act, II of 1917— Jurisdiction 
of Civil Court in respect to questions of title 
is not ousted — But Civil Courts arc precluded 
from considering the mode of partition.) 

(’26) AIR 1926 Nag 432 (432). (Suit by trans- 
feree of an occupancy holding who is illegally 
dispossessed by his transferor or his heirs.) 
(’24) AIR 1924 Nag 276 (277): 20 Nag LRUS. 
(Question of liabilitv of estate to partition.) 
(’80) AIR 1930 Oudh 218(219). (Suit by land- 
lord against a trespasser or a person asserting 
proprietary title.) 

(’29) AIR 1929 Oudh 529 (534) : 2 Luck 649. 
(Dispute between two rival tenants, cogni- 
zable by Civil Court.) 

(’28) AIR 1928 Oudh 95 (97) : 3 Luck 273. 
(Suit between rival claimants of quabzadi 
lands.) 

(’25) AIR 1925 Oudh 442 (443) : 28 Oudh Cas 
325. (Suit to eject as trespasser, a tenant 
claiming adverse possession.) 

(’27) AIR 1927 Oudh 215 (216). (Partition of 
house in Ahadi — Civil suit lies.) 

(’26) AIR 1926 Oudh 181 (181). (Rentdeoision 
not final on question of title — . Civil Court 
can try it.) 
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Court is presented to either Court, it should be ordered to be amended so as to 
bring it within the jurisdiction of the Court of presentation.^^ 

The defendant, in a suit for possession in the Mamlatdar’s Court, cannot 
oust the jurisdiction of the Maralatdar by merely filing a suit in the Civil Court. 
Under Section 26 of the Bombay Mamlatdar’s Courts Act it is for the Mamlatdar 
to decide if he is to proceed with the suit or not}^^ 

Where a decree transferred to the Collector for execution is executed by 
him, it is the Civil Court that has to confirm the sale and not the Collector.^^ 


62. Bap by the Criminal Prooedure Code. — Section 133 of the Criminal 
Procedure Code provides that no order duly made by a Magistrate under that 
Section shall be called in question by the Civil Court. Similar provisions have been 
made as to orders under Sections 136, 137, 139 and 142. A suit, therefore, will not 
lie to set aside the orders passed under any of those Sections.^ But the ordere are 
not conclusive on the question of title to property vested in a person and do not 
exclude the jurisdiction of Civil Courts to enquire into such matters.^ Nor, it is 
conceived, will the Civil Court’s jurisdiction be barred if the order passed is without 
jurisdiction? 


An order under Section 145 of the Criminal Procedure Code as to the 
possession is conclusive as to the fact of possession of a party on the date of the 
order, but is not conclusive as to such possession before the date of the order. A 
suit, therefore, under Section 9 of the Specific Belief Act on the ground of dispos- 
session within six months but before the date of the order is not barred.® No suit 
will, however, lie on the basis of dispossession as a result of the Magistrate’s order 
itself. The reason is that such dispossession is one in due course of law and 
Section 9 of the Specific Relief Act has therefore no application.® 


(’21) AIR 1921 Oudh 125 (126) : 24 OudhCas 
15. (Rival title to tenancy.) 

(’20) AIR 1920 Oudh 231 (233) : 23 Oudh Gas 
281. (Suit for partition of dwelling house 
and a chabutra.) 

(’04)7 Oudh Gas 372 (379). (Givil Gourt 
competent to decide if a decree created an 
under-proprietary right.) 

(’29) AIR 1929 Pat 332 (333) : 8 Pat 763. 
(Gollector'a order for partition under S. 29 
Bengal Kstatca Partition Act — S. 119 of the 
Baid Act, no bar to civil suit.) 

(’25) AIR 1925 Pat 517 (519, 520). (Suit for 
Rettlement of fair rent when not barred by 
S. 158, Ben. Ten. Act.) 

(’24) AIR 1924 Pat 795 (796). (Suit for fixing 
the liability of defendants inter seCori jovern- 
ment revenue.) 

13. (’04) 1904 Pun Re No. 81, p. 299 (302). 

(’92) 1892 Pnn Re No. 19, p. 91 (92). 

’32) AIR 1932 Lab 695 (596). 

’04) 2 Low Bur Rul 243 (244). 

13a.(*80) AIR 1930 Bom 184 (185). 

14. (’96) 1896 Pun Re No. 83, p. 261 (262). 

Note 52 

1, (’09) 81 All 871 (378). (Case under U. P. Dis- 
trict Municipalities Act, S. 183. Civil Court 
has no power to disturb the order of the Dis- 
trict Magistrate.) 


(’69) n Suth VV R 4.34(435). (Civil Court can^ 
not dire(;:t a public road to bo closed by the 
assistants of the officers of the Court.) 

(’72) 18 Suth W R 284 (285.) 

2. (’88) 15 Cal 460 (470) (PB). 

(’93) 17 Bom 293(299). (Where bona fide ques- 
tion of titio is raised, the Magistrate should 
ordinarily rc.for parties to a Civil Court.) 

[See (’90) 17 Cal 562 (565). (Where there is a 
bona fide dispute Magistrate has no power 
to make an order under S. 133, Cr. Pro. 
Code.)] 

(’88) 15 Cal 564 (571.)1 

3. (’67) 8 Suth W R 239 (240). 

(’74) 6 N W P n C R 104 (112). (Case under 
S. 518 of Act X of 1872.) 

(’80) 5 Cal 7 (20) (PB). (Do.) 

[See (’65) 2 Suth W R 287 (287). (Suit lies 
from the proceedings of a Magistrate order- 
ing removal of encroachment not treated 
as a local nuisance.)] 

4. (*02) 26 Bom 353 (358, 360). 

(’74) 21 Suth W R 79 (79). (A Civil Court c.an- 
not set aside the order of a Magistrate giving 
possession.) 

5. (’02) 26 Bom 353 (358, 360). 

(’73) 20 Suth W R 12 (12). 

6. (’08) 12 Cal W N 696(699). (20 SuthWR 12, 
Distinguished.) 


SoetloaS 
H«te8 81-52 
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Beotioil 9 Aa order refusing to grant maintenance under Section 488 of the Criminal 

HoUt 68-68 Procedure Code is no bar to a civil suit for maintenance.^ Where the Magistrate 
has granted maintenance under that Section, there is a conflict of opinion whether 
a suit will lie for a declaration that the grantee is not entitled to maintenance as 
not being the wife or the child of the plaintiff. The High Court of Allahabad has 
held that a suit will not lie,^ while the High Courts of Calcutta and Madras have 
held that it will.^ 

There is also a difference of opinion as to whether a suit will lie for 
restoration of property attached and sold under Sections 87 and 88 of the Criminal 
Procedure Code on the ground that the sale was vitiated by irregularities. The 
High Court of Lahore has held that such a suit is barred.^^ The High Court of 
Allahabad has, on the other hand, held that it is not.^^ An order of disposal passed 
by a Magistrate under Section 524 of the Criminal Procedure Code cannot be taken 
to be conclusive aa regards the owner’s title, and a civil suit to contest the order,^* 
or for recovery of the proceeds of the sale of the property attached and sold under 
that Section^^ is not barred. Similarly, a suit to recover the expenses ordered by a 
Criminal Court to be paid to a witness will lie in a Civil Court.^^ 

Where a civil suit and a criminal complaint raise the same issues between 
the same parties, the judgment of one Court is not binding on the other and there 
is the unavoidable risk of conflict of decisions.^*^ 


63. Matters dealt with by a special tribunal. — Where a special tribunal 
or a public body is created by or under the authority of an Act of Legislature for 
the purpose of determining questions as to rights which are the creation of the 
Act, then the jurisdiction of that tribunal or of that body is, unless provided other- 
wise, exclusive and the Civil Courts cannot take cognizance of such matters.^ 


7. (’05) 32 Cal 479 (481). (Quoere — Whether a 
suit lies when a Magistrate orders main- 
tenance under S. 488 to haye the order set 
aside.) 

8. (’96) 18.A11 29 (30). 

9. (’87) 14 Cal 276 (289, 290). (When Civil Court 
finds that relationship of husband and wife 
no longer exists Magistrate might be moved 
to cancel order under S. 488). 

(1890) 2 Weir 615 (615). 

(’07) 30 Mad 400 (401). 

10. (’28) AIR 1928 Lah 562 (666) : 10 Lah 338. 

{See also (1867) 8 Suth W R 207 (208).] 

11. (’05) 27 All 572 (574, 575.) 

12. (’20) AIR 1920 Pat 182 (183, 185) : 5 Pat L 
Jour 321. 

(’85) 9 Bom 131 (135). 

13. (’16) AIR 1916 Bom 227 (227) : 40 Bom 200 

(206). 

14. (’26) AIR 1926 Cal 289 (289, 290). 

15. (’32) AIR 1932 Mad 264 (265, 256) : 55 Mad 346. 

Note 53 

1. (*26) AIR 1926 Mad 798 (798). 

(’37) AIR 1937 All 365 (866, 367.) 

(’35) 1935 All L Jour 1111 (1112). 

(’33) AIR 1933 All 163 (165). (Taxation by 
Cantonment Board — Civil Court’s jurisdic- 
tion ousted.) 

(’33) AIR 1933 All 358 (361, 368) : 55 All 406. 
(U. P. District Boards Act, S. 35 (8)— Juris- 


diction of Civil Court to try suit challenging 
election of chairman of District Board is 
impliedly barred.) 

(’25) AIR 1925 All 253 (261) : 47 All 434. (Suit 
against university to declare candidate to 
have passed in an examination does not lie.) 
(’.37) AIR 1937 Bom 231 (235). 

(’07) 31 Bom 604 (610). (Jurisdiction of Civil 
Court barred by implication.) 

(’38) AIR 1988 Cal 359 (361). (Tribunal created 
by Bengal Local Self-Government Act to try 
questions as to rights created by that Act — 
Jurisdiction of the Tribunal is exclusive.) 
(’36) AIR 1986 Cal 64 (65). (The Circle Officer 
is the special tribunal constituted under the 
Bengal Village Self-Government Act, to decide 
the question of a person’s eligibility to vote — 
Civil Court’s jurisdiction to try the question 
is barred.) 

(’35) AIR 1985 Cal 10 (12) : 61 Cal 980. 

(’35) AIR 1935 Lah 947 (948). (Dispute concer- 
ing business of Co-operative Society— Aggri- 
eved member can only appeal to the arbitrator 
—Civil Court has no jurisdiction to impugn 
the award.) 

(’31) AIR 1931 Mad 574 (575) : 64 Mad 928. 
(Madras Hindu Religious Endowments Act, 
S. 84— Person aggrieved by Religious Endow- 
ments Board’s decision is debarred from pro- 
ceeding by suit.) 
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Where, in the exercise of such jurisdiction, an individual may receive an injury and Beotlon 9 

a party actually receives such injury, still the jurisdiction of the Civil Courts is Note 08 

ousted if the method of redressing it is pointed out by the statute creating the 
jurisdiction.^ Thus, the Chief Judge of the Small Cause Court at Bombay is the 
tribunal to determine questions as to disputed elections.® Similarly, several Munici. 
pal Boards have been constituted as special tribunals in election and other matters.^ 

In all such cases where the tribunal or the body has acted within its jurisdiction, 
the jurisdiction of the Civil Courts is barred in the absence of mala fides or fraud.® 


(*26) AIR 1926 Mad 246 (247) : 50 Mad 91. 
(Civil Courts cannot restrain a member of 
panchayat from entering his duties as pan« 
chayatdar.) 

(’88) AIR 1938 Nag 119 (121) : I L R (1938) 
Nag 482. 

(’33) AIR 1983 Oudh 100 (102) : 8 Luck 295. 
(’88) AIR 1988 Rang 392 (393): 1939 Hang L 
R 60 (FB). (Case under Burma Co-operativo 
Societies Act, VI of 1927.) 

(’29) AIR 1929 Sind 69 (82) : 26 Sind LR435. 
(Municipality 'dismissing servant in lawful 
exercise of powers — No suit lies to question 
it.) 

[See (’16) AIR 1916 Mad 1119 (1120) : 38 Mad 
4 1 (43, 44). (The Standing Committee of the 
Madras Corporation is not a Special Tri- 
bunal and hence suit lies from an order of 
the Standing Committee.)] 

2. (’25) AIR 1925 Sind 130 (182) : 18 Sind L R 
68. (Income-tax Act creates a special juris- 
diction and provides special remedy.) 

(’89) AIR 1939 Cal 178 (180). (Municipal Act 
providing remedy for non-feasance of duty 
by Municipality — Suit by rate-payer against 
municipality for non-feasance of duty and not 
for any wrongful act, docs not lie.) 

(’22) AIR 1922 Cal 4 (5, 8). (Land Acquisition 
Act creates a special jurisdiction and provides 
a special remedy.) 

(’66) 5 Suth W R S C 6 (7). (Witness cannot 
sue for expenses as Code provides a special 
method to recover it.) 

(’70) 7 Bom II C R A C 33 (36). 

(’36) AIR 1936 Lah 901 (903) : I L R (1937) 
Lah 92. 

(’28) AIR 1928 Lah 562 (564) : 10 Lah 338. 
(’ll) 9 Ind Cas 1000 (1001) : 1911 Pun Ro 
No. 38. 

(’89) 12 Mad 105 (108). (Suit to cancel decision 
of forest ofticer and to recover certain land is 
not maintainable in Civil Court.) 

(’37) AIR 1937 Sind 305 (30b). 

(1880) 14 Oh D 111 (117), West v. Downman. 
(1848) 11 Q B 731 (742), Stevens v. Jeacokc. 

3. (’07) 31 Bom 604 (608). 

4. See the Municipal Acts of the various pro- 

vinces. 

6. (’38) AIR 1938 All 520 (522). 

(’35) AIR 1935 All 106 (108, 109). (See S. 29, 
U. P. Municipal Act.) 

(’05) 1905 All W N 79 (80). (Municipal Board 
closing up drain by which water used to flow 


away from plaintiff’s premises on ground of 
public health — Held, plaintiff had no cause 
of action.) 

(’02) 26 Bom 294 (297). (Suit against munici- 
pality to recover overcharged house- tax 

Suit held not maintainable in the absence 
of proof of mala fides.) 

(1900) 24 Bom 607 (609). (Civil Court cannot 
interfere in the matter of municipal valua- 
tion of houses.) 

(’98) 22 Bom 230 (233). (Order passed within 
its jurisdiction— Civil Court cannot interfere.) 
(’10) 37 Cal 374 (376). (Bengal Municipal Act, 

S. 116 — Civil Court hiis no jurisdiction to 
interfere with the decision of the Objection 
Committee in matters regarding the amount 
of assessment.) 

(’99) 26 C.al 811 (815, 817). (Construction of 
road by demolition of huts and privy by 
municipality is within its jurisdiction.) 

(’39) AIR 1939 Lah 147 (148). (Suit for refund 
of tax levied under Cantonment Act — If tax 
is ultra vires of the Act, Civil Court has 
jurisdiction — If tax is in tra vires Civil Court 
cannot decide whether tax is excessive or 
rightly levied.) 

(’35) AIR 1935 Lah 3.30 (331). 

(’ll) 12 Ind Cas 311 (315); 86 Mad 120, (Vali- 
dity of a Collector’s order passed in substan- 
tial conformity with the requirements of rules 
for election of Municipal Councillors cannot 
be questioned in Civil Court.) 

(’12) 15 Ind Cas 321 (32.5) (Oudh). (Agreement 
to refer to arbitration — Arbitrator giving 
award — Court cannot interfere in the award 
made.) 

(’25) AIR 1926 Sind 130 (132) : 18 Sind L R 
68. (Income-tax Act — Civil Court has no 
jurisdiction where income only is taxed.) 

[See (’37) AIR 19.37 Mad 481 (483) : I L R 
(1937) Mad 1023. (Suit to set aside order of 
the Hindu Religious Endowments Board 
rejecting a petition under S. 62, Madras 
Hindu Religious Endowments Act, does 
not lie in the Civil Court.)] 

[See also (1900) 22 All 143 (148). (Suit for 
declaration of right to be entered in elec- 
toral list against Municipal Board — Held, 
revising authority, in its individual capa- 
city was the pro^r defendant if such suit 
might at all lie.)] 

[But tee (’S3) AIR 1933 Cal 492 (493) : 60 
Cal 488. (District Magistrate declaring elec- 
tion void — Declaratory suit in Civil Court 
— Civil Court’s jurisdiction is notomsted.)] 



8ealioB9 
Note 58 


118 GOUBTS TO TBT ALIi CIVID SUITS UNLESS BABBED 

Where, however, the special tribunal acts ultra vires or refuses to exercise 
its jurisdiction,*’ or acts mala fide or arbitrarily' in the exercise of its jurisdiction, 


6. (‘S6) MB 1926 Mad 798 (798). 

■86) 89 Cal W N 118 (119). 

■20) AIR 1920 P G61 (63) : 47 Gal 600 (606): 
47 Ind App 45 (PC). (Misuso of powers of 
statutory body — Civil suit will lie.) 

(’16) AIR 1916 P C 123 (126) : 44 Cal 87 (94): 
43 Ind App 243 (PC). (Calcutta Municipal 
Act (III of 1899).) 

(*29) V^IR 1929 All 756 (757). (Act of munici- 
pality can be questioned by Civil Court if 
power not ^ivcn by law is assumed.) 

(»27) AIR 1927 All 432 (434). (Assumption of 
powers — Civil suit would lie.) 

(*14) AIR 1914 Bom 33 (35) : 38 Bom 293. 
(Tax levied without shadow of right — Suit 
would lie.) 

(’32) AIR 1932 Cal 177 (178) : 68 Cal 1356. 
(Action levying license-fee, if ultra vires, can 
bo impeached in Civil Court.) 

(*29) AIR 1929 Cal 33 (34) : 56 Cal 280. (Muni- 
cipality acting ultra vires — Civil Court can 
interfere.) 

(;21) AIR 1921 Cal 85 (87) : 48 Cal 378. (Order 
in contravention of rules.) 

(’12) 39 Cal 141 (145). (^lunicipality acting 
ultra vires—Civil Court can interfere.) 

(’08) 35 Cal 859 (865). (Substantial disregard 
of the provisions which create jurisdiction.) 
(’08) 36 Cal 82 (89. 93, 101) (FB). (Assess- 
ment ultra vires.) 

(1900) 27 Cal 849 (857). (Assessment ultra vires 
—Civil Court can interfere.) 

(’99) 3 Cal W N 73 (76) (Do.). 

(’98) 2 Cal W N 689 (691). (Assessment ultra 
vires — Suit will lie.) 

(’94) 21 Cal 319 (327). (Do.) 

(’69) 11 §uth W R 425 (425). (Income-tax 
illegally assessed.) 

(’36) AIR 1936 Lah 901 (903) : I L R (1937) 
Lah 92. (But that principle will have no ap- 
plication where there was no matter in exis- 
tence with which the person empowered was 
authorised to deal. In such cases the Civil 
Court could give relief either before the ag- 
grieved person had exhausted the remedies 
provided by the Act against the action of the 
tribunal or after it.) 

(’31) AIR 1931 Lah 316 (31G). (Civil Court is 
competent to adjudicate on question of ultra 
vires or otherwise of an action of Municipa- 
lity.) 

(’27) AIR 1927 Lah 358 (361). (Municipality 
acting ultra vires — Civil Court can interfere.) 
(’26) AIR 1926 Lah 461 (461,462). (Do.) 

(’24) AIR 1924 Lah 619 (621). (Illegal levy 
of tax— Suit will lie.) 

(’19) AIR 1919 Lah 68 (69). (Do.) 

(’38) AIR 1938 Mad 608 (611) : I L R (1938) 
Mtad 1040. (When executive authority in the 
exercise or under colour of statutory powers 
interferes with the person or property of the 
subject improperly or in excess of the limits 
authorised by law. the subject has the right 
to resort to the Civil Court, unless its juris- 


diction has been taken away by express words 
or by implication.) 

(’23) AIR 1923 Mad 476 (478) : 47 Mad 685. 
(’13) 36 Mad 113 (115). (Powers of statutory 
corporation to bo exercised strictly — What is 
not expressly permitted is forbidden.) 

(’04) 27 Mad 547 (549, 651). (Tax illegally 
levied on gross income.) 

(’98) 21 Mad 367 (368). (Charitable buildings 
exempted from tax — Tax on such buildings 
is illegal.) 

(’92) 16 Mad 153 (154). (Tax levied twice— 
Suit would lie.) 

(’90) 13 Mad 78 (81). (Substantial disregard 
of the provisions which create jurisdiction.) 
(’38) AIR 1988 Nag 373 (374). (The Civil 
Court has power to enquire into the question 
whether a special tribunal created for a spe- 
cial purpose by a special Act has acted with- 
in the limits prescribed and defined by the 
Act creating that tribunal.) 

(’35) AIR 1935 Nag 224 (225). 

(’22) AIR 1922 Nag 10 (11) : 18 Nag LR 121. 
(Illegal levy of tax — Suit will lie ) 

(’09) 12 Oudh Gas 191 (193). (Action within 
its powers— Civil Courts cannot interfere.) 
(’34) AIR 1934 Pat 83 (86). 

(’29) AIR 1929 Sind 69(82): 26 Sind LR 435. 
(Substantial disregard of the provisions 
which create jurisdiction.) 

[See also (’36) AIR 1936 Cal 225 (226).] 
[But tee (’76) 1 Cal 409 (411). (Decision of 
Municipal Cummis.sioner3 regarding rate of 
assessment is absolutely final.) 

(’34) AIR 1934 Pat 670 (6751 : 14 Pat 24 
(FB) (Per Courtney-Terrcll,C. J.).] 

7. (’19) AIR 1919 Bom 30 (31) : 43 Bom 221. 
(D^ision, if arrived at without any enquiry 
or without giving opportunity to parties 
to be heard, jurisdiction of Civil Courts is 
not barred.) 

(’38) AIR 1938 All 110 (112). 

(’ll) 11 Ind Caa 509 (510, 511) (PC). (Di^re- 
tion given by statute — Arbitrary exercise of 
— Court has power to interfere.) 

(’02) 26 Bom 294 (297). (No mala fidcs in 
exercise of powers — Civil Courts cannot 
interfere.) 

(’88) 12 Bom 490 (494,495). (Discretion exer- 
cised reasonably by Municipality — Civil 
Courts cannot interfere.) 

(’99) 26 Cal 811 (815). (No mala fides— Civil 
Courts cannot interfere.) 

(’73) 19 Suth W R 309 (314, 315). (Arbitrary 
use of powers without inquiry— Civil Court 
can interfere.) 

(’37) AIR 1937 Lah 252 (253). (By statute 
Municipal Committee vested with power to 
improve drainage — Its act can be questioned 
in Civil Court only if it is not bona fide or 
is oppressive, wanton or capricious.) 

(’24) AIR 1924 Lah 699 (700). (Civil Court 
cannot interfere with honest and fair exer- 
cise of discretion of a Municipal Committee.) 
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the Oivil Court has power to interfere and set matters right. Thus, where a condi- Seotlon 9 
tion precedent to the vesting of jurisdiction in a special tribunal has not been Notes 88-99 
fulfilled, the proceedings before the tribunal are null and void.^ 

Similarly, where under the Bengal Municipal rules the District Magistrate 
had no jurisdiction to declare an election void on the ground of corrupt practice 
but nevertheless he passed an order to that effect, it was held that the Civil Court 
could entertain a suit to declare the election valid 

88 . (Omitted,) 

88. Suits impliedly barred — General. — A suit is said to be impliedly 
barred when it is barred by general principles of law or on grounds of public 
policy, Thus, where the Legislature has acted within its powers, it is not open to 
the Municipal Courts to question the legality of the provisions of the enactment 
passed by the Legislature.^ Similarly, where a special tribunal or a public body is 
created by or under the authority of an Act of the Legislature for the purpose of 
determining rights which are the creation of the Act, then the jurisdiction of that 
tribunal or of that body is, unless provided otherwise, exclusive, and Civil Courts 
cannot take cognizance of such matters.^ Again, it is an ordinary principle of law 
that the Court will not interfere with the internal management of companies acting 
within their powers and in fact has no jurisdiction to do so.^ 

86. Political questions. — As has been seen in Note 16 ante^ civil rights 
are private legal rights between subject and subject {civis and civis) of a State. 

Political questions, on the other hand, belong to the domain of public adminis- 
trative law,^ and are outside the jurisdiction of Civil Courts. Thus, the question to 
whom a jaghir shall bo granted upon the death of its holder,^ or the question of 
succession to a m/,* belong exclusively to the Government to bo determined upon 
political considerations. The decision of the Government on such questions cannot 
be canvassed by Municipal Courts.'* Whore, however, a civil right is in question — 
e,g,f a right to the property of a native prince within the jurisdiction of the Court 


(’07) 1907 Pun Rc No. 58, page 270 (273). 
(Order of the municipality without inquiry 
— Civil Court can interfere.) 

(’20) AIR 1920 Mad 204(205). (Special tribu- 
nal in election matter acting in good faith 
— Civil Court cannot intorforo.) 

(’21) AIR 1921 Mad 92 (98) ; 44 Mad 150. 
(Exerciso of powers arbitrarily — Civil Court 
can interfere.) 

(’19) AIR 1919 Mad 159 (159) : 42 Mad 068 
(609, 672). (Temple committee acting mala 
fide in appointing truBteo.) 

(’ll) 10 Ind Cas 548 (549) : 35 Mad 631. (Dis- 
missal of Archaka.) 

(’10) 6 Nag L R 53 (55), (Abuse of powers — 
Person injured has a cause of action.) 

(*16) AIR 1910 Sind 17 (19) : 9 Sind L R 
126 (130). (Statutory powers of public func- 
tionaries must he exercised reasonably and in 
consonance with the Act.) 

[See (’.37) 167 IndCas 843 (844) (Nag). (Civil 
Court, if can inquire as to whether special 
tribunal acted within its power.)] 

[See also (’94) 18 Bom 647 (550). 

(*88) 12 Bom 474 (478). (Powers given by 
Legislature to interfere with private pro- 
perty are to be exercised strictly.)] 


8. (’3.3) AIR 19.33 Rang 123 (127). 

9. (’33) AIR 1933 Cal 492 (493) : 00 Cal 438. 

Note 55 

la. (’.36) AIR 1936 Bom 250 (252) : 60 Bom 646. 
(Suit to set aside award under Arbitration 
Act is not incompetent.) 

1. (’2.5) AIR 1925 Mad 837 (838) : 49 Mad 237. 

(Land Acquisition Act.) 

2. See Note 53, Foot-note (1). 

3. (1916) 1 Ch 532 (547, 552), Foster v. Foster. 
(’24) AIR 1924 Cal 598 (.599). 

(’23) AIR 1923 Bom .305 (310) ; 47 Bom 809. 
(’26) AIR 1926 Sind 295 (296). 

Note 56 

1. (*64) 1 Suth WR 16 (10). 

(’71) 7 I^mg LR452 (4.59). (No suit will lie 
against a political agent acting within juris- 
diction.) 

Salmond’s Jurisprudence, 3rd Kdn. pp. 304- 
306. 

2. (’93) 17 Bom 431 (450) (PC). 

3. (’08) 35 Cal 777 (789, 794). 

4. (*93) 17 Bom 431 (456) : 20 Ind App 50 (PC). 
(’06) 33 Cal 219 (253) : 33 Ind App 1 (PC). 
(There is no appeal to the King in Council 
from the political jurisdiction of Agency 
Courts in Kathiawar.) 
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SsekionO —the Civil Courts do not lose their jurisdiction to try such questions merely 
lfotM66HI7 because a political question is involved.^ 

S7. Acts of State. — An act of State may generally be defined as an act 
done or adopted by a State in its sovereign capacity and injurious to the person or 
property of some person who is not, at the time of that act, a subject of that 
State.^ As between the sovereign and his subjects there can bo no such thing as an 
act of State.^ An act of State, therefore, is not a matter dealing with civil rights at 
all and the Municipal Courts have no jurisdiction to deal with such questions.^ As 
expressed by the Judicial Committee of the Privy Council in Secretary of State v. 
Kamachee Boye Saheba,^ ''The transactions of independent States between each 
other are governed by other laws than those which Municipal Courts administer : 
such Courts have neither the means of deciding what is right nor the power of 


(*23) AIR 1923 P C 6 (8) : 50 Ind App 49 ; 47 
Bom 327 (PC). (Saranjam grant for political 
eervices — Resumption.) 

(’03) 27 Bom 189 (211, 220). (Dismissal of 
public servant by Government resolution — 
Defamation — No suit for damages lies against 
Government.) 

(’28) AIR 1928 Gal 74 (81): 54 Gal 969. (Gom. 
mandering order is an act of the sovereign 
on political grounds.) 

(*15) AIR 1915 Gal 59 (69). (Dismissal of 
Garhwal by police authorities.) 

(*14) AIR 1914 Gal 508 (513). 

(’13) 17 Gal L Jour 75 (83). (Action on dis- 
missal of Government servant does not lie.) 
(*12) 39 Gal 615 (661, 662) : 39 Ind App 31 
(PC). (Act of the executive Government for 
the establishment and maintenance of cattle 
pounds, necessary for the maintenance of 
law and order.) 

(*12) 15 Gal W N 486?i (488). (Action on dis- 
missal by Government does not lie.) 

(’06) 33 Gal 669 (675). (Action on dismissal 
of Government servant does not lie.) 

(’75) 1 Gal 11(26). (Laws of taxation in exer- 
cise of powers cannot bo enforced.) 

(*94) 1894 Pun Re No. 21, p. 48 (52). (A suit 
as regards legality of executive orders of 
foreign states is not maintainable in a Court 
in British territory.) 

(’16) AIR 1916 Mad 1157 (1159) : 39 Mad 781 
(788, 792). (Defamation in Government 
order.) 

(’29) AIR 1929 Pat 22 (27) : 8 Pat 95. (Ques- 
tion of distribution of Government revenue.) 
(’24) AIR 1924 Pat 616 (623) : 3 Pat 673. 
(Dismissal of Garhwal— Civil Court cannot 
adjudicate on propriety of.) 

[See (1903) 26 Mad 268 (273). (But Civil 
Courts can determine whether grant of 
land under Darkhast rule is binding on the 
Crown.)] 

6. (’69) 12 Moo Ind App 523 (536) (PC). 

(’76) 25 Suth W R 404 (406, 407). (Title of 
Rajah of Tipperah to a Zamindari within 
British India.) 

Note 57 

!• History of the Criminal Law by Sir James 
Stephen, Vol. II, p. 61. 


2. (’87) 11 Bom 235 (239). 

(’93) 17 Bom 600 (611, 618). (Act of State of 
foreign power cannot be made the basis of 
an action in British India.) 

(*93) 17 Bom 620 (624). (Do.) 

(’72) 18 Suth W R 349 (350). 

(’69) 13 Suth WRPO 4 (6)(P C). (Auction sale of 
confiscated property of rebels is not an act of 
State. It is like an individual selling his pro- 
perty and purchaser can sue the Government 
for possession.) 

(’08) 1908 Pun Re No. 105, p. 487 (490). 
History of the Criminal Law by Sir James 
Stephen, Vol. II, P. 65. 

3. (*59) 7 Moo Ind App 655 (678) (PC). 

(1830) 1 Knapp PGG 316(360,361). (Seizure of 
property of a native of conquered country.) 
(’05) 32 Cal 1 (4, 6) : 31 Ind Ap 239 (P0>. 
(Deposition of a Ruler of a Native State.) 
(’72) 18 Suth W R 389 (392): 1872 Pun Re No. 2 
(PC). (Confiscation of property of deposed 
king.) 

(’72) 2 Ind App 88 (47) : 1875 Pun Be. No. 1 
(PC). (Seizure of estate by right of conquest.) 
(’69) 7 Moo Ind App 476 (630) (PC). (Do.) 
(’32) AIR 1932 Bom 206 (207) : 66 Bom 349. 
(British Court cannot question an act of tho 
Indore State.) 

(’71) 7 Beng L R 452n (459). (No suit lies in 
respect of acts done by political agent as such. ) 
(’16) AIR 1916 Mad 116(117). (Iiiam granted 
by Nawab of Arcot — British Government as- 
suming sovereign powers and resuming inam 
is an act of State — Civil Courts have no 
jurisdiction.) 

(’15) AIR 1915 Mad 993 (998) : 39 Mad 351 
(354, 355). (Maintenance of roads is a func- 
tion of the Government.) 

(’30) AIR 1930 Pat 357 (368). (Appointment 
of political agent to a State is an act of State. 
But for embezzlement by the political agent 
respecting property in British India, suit lies.) 
(’26) AIR 1926 Pat 305 (311): 5 Pat 695 (PB). 
(Appropriation of revenue by Local Govern- 
ment is an act of State.) 

(’08) 1908 Fun Re No. 105, p. 487 (490). 

4. (’69) 7 Moo Ind App 476 (529) (PC). 

(’15) AIR 1915 P G 59 (62) : 39 Bom 626 : 42 
Ind App 229 (PC). (Annexation of territory is 
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enforcing any decision which they may make." But a Court has always power to 
decide whether a particular act is an act of State or not.^ 

Where Government does anything under colour of a legal title and a claim 
is made in derogation of such title, that claim, like any other, arising between 
the Government and its subjects would prima facie be cognizable by Municipal 
Courts.® 

An act of State is distinct from an executive act.^ 

58. Suits bapped on the gpound of public policy. — Certain suits, 
though of a civil nature, are barred from the cognizance of Courts on grounds 
of public policy. The principle is that Courts ought not to countenance 
matters which are injurious to, and against the public weal.^ Thus, a suit 
for costs incurred in a criminal prosecution,^ or a suit based upon a con- 
tract which is opposed to Section 23 or other provision of the Contract Act,® 


an act of State and any obligation assumed 
under a treaty either to the ceding sovereign 
or to individuals is not one which Munici- 
pal Courts arc authorised to enforce.) 

(’24) AIR 1924 P C 216 (218, 220) : 48 Bom 
613; 67 Ind App 357 (PC). (Cession of terri- 
tory — Treaty, conditions in — Municipal 
Courts cannot adjudicate upon rights' exist- 
ing before cession.) 

[See also (1906) 1KB 613 (633, 634), Sala- 
mon V. Secretary of State.] 

6. (’ll) 38 Cal 764 (766, 767). (Guarantee given 
by Secretary of State for due performance of 
a decree obtained by one private individual 
against another is not an act of State.) 

6. (’71) Ind App Sup Vol. 10 (17, 18); 1872 Pun 

Re No. 1 (PC). 

(’04) 28 Bom 314 (825). (Act done in perfor- 
mance of a statutory duty and not in obe- 
dience to an order of executive Government 
is not an act of State.) 

(’71) 6 Bom L R 131 (139). (Affirming 27 Bom 
189.) 

(’70) 6 Beng L R 392 (444, 456), 

(’84) 7 Mad 466 (472) (PB). 

(’83) 6 Mad 361 (364). (Suit uy grantee of 
inam to contest right of Government to re- 
sume it.) 

(’72) 6 Mad 273 (279, 283). (Acts done pro- 
fessedly under Municipal law can bo exa- 
mined by Courts.) 

7. (’35) AIR 1935 Bom 439 (443). 

Note 58 

1. (’73) 17 Suth W R 283 (284). 

See also the cases ciM in the foot-notes 
below. 

2. (’90) 12 All 166 (168). 

(’07) 32 Cal 429 (430). 

(*87) 1887 All W N 104 (104). 

(’90) 14 Bom 100 (101). 

[But see (’82) 4 All 97 (99). (Suit for costs 
for prosecuting the accused for abduction 
and seduction of plaintiff’s daughter.)] 

8. Contracts to condone criminal offences : 
(’72) 18 Suth W R 460 (460). (Contract to 
obtain release from prison.) 

(’06) 2S All 718 (721). 


(*83) 5 All 76 (79). (Person agreeing to supply 
money for litigation docs not get a right to 
join as plaintiff.) 

*87) 11 Bom 666 (571, 672). 

*04) 28 Bom 826 (829). (Contract to stifle 
criminal prosecution.) 

(’76) 1 Cal 330 (336);3 Ind App 61 (PC). (Do.) 
(’16) AIR 1916 Cal 74 (76) ; 42 Cal 286. (Do.) 
(*13) 40 Cal 113 (118). (Do.) 

(’10) 11 Cal L Jour 181 (135). (Do.) 

(*82) 8 Cal 24 (27). (Do.) 

(*72) 17 Suth W R 84 (84). (Do.) 

(’23) AIR 1923 Lah 689 (690). (Do.) 

(’16) AIR 1916 Mad 636 (636):87 Mad 885. (Do.) 
*96) 18 Mad 189 (191), (Do.) 

»80) 2 Mad H 0 R 187 (192). (Do.) 

(’73) 7 Mad H C R 200 (210). (Do.) 

(*16) AIR 1916 Pat 284 (288) ; 1 Pat L Jour 
48. (Do.) 

But contracts to compound, compoundable 
offences or mere breaches of duty not 
amounting to offences are valid: 

(’06) 28 All 718 (721). 

(’15) AIR 1915 Bom 280 (282) ; 40 Bom 126. 
(Breach of Government Servants Conduct 
Rules.) 

(’99) 3 Cal W N 5 (6, 6). (Assault.) 

(’82) 8 Cal 24 (27). (Purchaser of house not 
knowing that money was used for bribe. He 
can recover it.) 

(’69) 11 Suth W R 313 (317). (Compromise 
under fear of criminal proceedings — Party 
should show what the nature of the offence is.) 
(’67) 7 Suth W R 33 (34). (Offence of wrong- 
ful restraint.) 

(’67) 8 Suth W R 412 (413). (Magistrate ad- 
miUing compromise, though not compound- 
able.) 

(’66) 5 Suth W R (S.0.0. Ref) 16 (17). (Assault.) 
(*67) 4 Mad H 0 R 14 (17). 

[See the article in (1908) 7 Cal L Jour 41 
to 48 (note). (Contract to stifle criminal 
prosecution.)] 

Agreements forbidden by law: 

(’06) 27 All 592 (600). (Contracts with Munici- 
pality must be in writing and sealed.) 


8«otion9 
Notes S7-6S 
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(’07) 84 Cal 1080 (1083, 1088). (Do.) 

(’07) 39 All 346 (348). (Contracts withMunici- 
pality — Endorsement held sufficient compli- 
ance.) 

(’71) 8N WPHCR 166 (167, 168). (Contract 
to obtain release from prison.) 

(’04) 31 Cal 798 (805, 806). (Agreement to carry 
on business of vendor of liquor in contraven- 
tion of excise law.) 

(’73) 20 Suth W R 285 (235). (Suit to recover 
bribe paid.) 

(’72) 18 Suth W R 450 (450). (Contract to 
obtain release from prison.) 

(’07) 30 Mad 290 (291. 292). (Contract in 
violation of Municipal Act.) 

(’06) 29 Mad 72 (74, 75). (Part performance 
of unlawful contract will bar a suit.) 

(’06) 29 Mad 360 (361). (Contract in violation 
of Municipal Act.) 

(’03) 26 Mad 430 (432). (Abkari Act, Illegal 
contract.) 

(’96) 19 Mad 200 (205). (Association of ^rsons 
carrying on for gain unlawful within the 
meaning of Companies Act.) 

(’96) 19 Mad 31 (34, 35). (Do.) 

(’68) 4 Mad 11 C R 7 (9). (Contract to give 
evidence . ) 

(’90) 34 Q B I) 743(747), Koarly v. Thomson. 
7 S I) A Sel Rep 166 (F B). 

Recovery of illegal cesses : 

(’78) 1 All 373 (374). 

(’78) 3 All 49 (.53). 

(’70) 3 N W P H 0 R435(437). 

(’69) 1NWPHCR87 (88). 

(’66) 1 Agra 307 (209). 

(’90) 14 Bom 626 (532); 17 Ind App 103 (PC). 
(Suit to recover cess on cotton alleged to be 
duo to'' temple.) 

(’85) 9 Kom 462 (465, 468). (Suit to recover 
sum illegally levied under Abkari Act lies.) 
(’84) 8 Bom 898 (498, 404). (Agreement to pay 
prohibited tax.) 

(’71) 8 Bom 11 C B A C 27 (28). (Right to 
share in Mahar’s perquisites— Suit lies.) 

(’90) 17 Cal 131 (137) : 16 Ind App 152 (P C). 
(AWab.) 

(’ll) 7 Ind Cas 760 (761) (Cal). (Do.) 

(’08) 12 Cal W N 154 (1.58, 169). 

(’06) 3 Cal L Jour 337 (838, 339) (FB). (Abwab.) 
(’06) 10 Cal W N 527 (.529). (Do.) 

(’06) 38 Cal 683 (685). (Do.) 

(’04) 31 Cal 834 (837). (Agreement to pay 
collection charges to landlord is not invalid.) 
(’99) 26 Cal 611 (614, 615). 

(’98) 2 Cal W N 643 (544). 

(’95) 22 Cal 680 (690, 691). (Abwab.) 

(’90) 17 Cal 726 (739, 760, 768) (FB). (Do.) 
(’86) 11 Cal 175 (184, 186) (P B). (Do.) 

(’82) 8 Cal 780 (782). (Agreement to pay col- 
lection charges to landlord is not invalid.) 
(’81) 9 Cal L Rep 279 (280). ("Kuntagara” is 
not invalid.) 

(’79) 4 Cal 576 (581). 


(’76) 26 Suth W R 8 (9). (Suit doesnotliefoc 
money exacted by Tahsildar from landlord.) 
(’76) 26 Suth W B 262 (254). (Talab beshee 
incorporated in rent can be claimed.) 

(’75) 24 Suth WR 90 (90). (Agreement to |)ay 
collection charges to landlord is not invalid.) 
(’74) 22 Suth W B 13 (18). (Do.) 

(’70) 14 Suth W R 447 (447). (Sum oolleoted 
as Purvi-bhika is illegal cess). 

(’69) 11 Suth W R 895 (895). 

(’68) 9 Suth W B 399 (300). 

(’67) 7 Suth W R 453 (453). 

(’66) 3 Suth W B (Act X) 158 (158). (Cladm 
for legal dues arising outof privilege of selling 
pan is not invalid.) 

(’06) 29 Mad 477 (483, 484) (F B). (Chit 
transactions not invalid.) 

(’99) 32 Mad 212 (214). (Do.) 

Agreements involving injury to person or 
property of another : 

(’68) 10 Suth W R 140 (141). (Contract to 
annoy a party in a Civil Court.) 

Fraudulent agreements ; 

(’87) 11 Bom 708 (719). (Benami transaction 
in fraud of creditors.) 

(’96) 28 Cal 9G2n (966). (Do.) 

(’96) 20 Bom 668 (673). (Do.) 

(’01) 28 Cal 370 (380). (Do.) 

(1900) 27 Cal 231 (238). (Do.) 

(’98) 21 Mad 231 (232). (Government servant 
acquiring property in the name of another 
— Not an illugskl act.) 

(’95) 18 Mad 378 (389). 

Suits based on contracts induced by undue 
in fluence or coercion : 

’88) 10 All 535 (551, 552). (Deed of gift.) 

’89) 11 All 118 (126, 127). (Gambling in 
litigation.) 

(’09) 31 All 386 (392, 393): 36 Ind App 96:12 
Oudh Cas 300 (PC). (Lender dominating the 
will of the borrower.) 

(’06) 28 All 670 (582, 583) : 33 Ind App 118: 
9 Oudh Cas 188 (PC). (Do.) 

(’07) 34 Cal 150 (156): 34 Ind App 9 (PC). 
(’02) 6 Cal W N 809 (815) (PC). 

(’96) 33 Cal 15 (25, 26): 22 Ind App 153 (PC). 
(1900) 22 All 224 (227). 

(’98) 20 All 241 (245). (Coercion). 

(’93) 15 All 852 (357); 20 Ind App 127 (PC). 
(But fair agreement to supplymoney for liti- 
gation is nut opposed to public policy.) 

(’90) 12 All 523 (.529). 

(’89) 11 All 57 (71). (Unconscionable bargain.) 
(’89) 11 All 128(186).(Speculative transaction.) 
(’08) 32 Bom 37 (43, 44). 

(’08) 82 Bom 208 (212, 213). 

(’07) 31 Bom 348 (352). 

(’04) 28 Bom 689 (648). 

(’01) 25 Bom 126 (128). 

Champertous agreements : 

(’83) 6 All 76 (79). (Person agreeing to supply 
money for litigation does not get a right to 
join as plaintiff.) 

(’89) 11 All 118 (125, 126). 
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(*05) 27 All 271 (290): d2Ind AppllS: 8 Oudh 
Cas 165 (PC). (Sale for funds required for suits 
to establish title to property not champerty.) 
(’98) 15 All 852 (857, 359)(PC). (Champertous 
agreement unconscionable and opposed to 
public policy — Cannot be enforced.) 

(’08) 350al 420(426, 427); 36 IndApp 48 (PC). 
(’93) 20 Cal 843 (846, 847): 20 Ind App 112 
(PC). (Champertous agreement unconscion- 
able and opposed to public policy — Cannot be 
enforced.) 

(’77) 2 Cal 233 (257, 268); 4 Ind App 23 (PC). 
(Do.) 

(’74) 22 Suth W R 148 (152. 163): 1 Ind App 
241 (PC). (Stranger interfering with family 
affairs.) 

(’65) 3 Suth W R 33 (34, 35): 8 Moo Ind 
App 170 (PC). (Unfair illegitimate taxation 
from corrupt motive will not be enforced.) 
(’89) 11 All 57 (73). (Champertous agreement 
unconscionable and opposed to public policy 
— Cannot be enforced.) 

(’89) 11 All 128 (136). 

(*88) 12 Rom 559 (560, 561.) (Champertous 
agreement unconscionable and opposed to 
public policy — Cannot he enforced.) 

(’84) 8 Rom 323 (334). (Do.) 

(*79) 3 Bom 402 (414, 415) (Do.) 

(’71) 8 Bom H 0 H (O C) 1 (19, 20). (Agreement 
to advance money in defence of existing pos- 
session of property not champertous.) 

(’69) 6 Bom Il0R(AC)Ga (65). (Unfair illegi- 
timate transaction from corrupt motive will 
not be enforced.) 

(’04) 31 Cal 433 (439). (Champertous agree- 
ment unconscionable and opposed to public 
policy— Cannot be enforced.) 

(’10) 14 Cal W N 191 (199, 200, 201). (Sale 
for funds required for suit to establish title to 
property not chamiHjrty.) 

(’73) 20 Suth W R 446 (449). (Champertous 
agreement unconscionable and opposed to 
public policy — Cannot bo enforced.) 

(’90) 14 Bom 72 (76. 77) (Do.) 

(’70) 13 Suth W K 426(428). (Stranger inter- 
fering with family affairs.) 

(*70) 4 Beng L R (O C) 1 (27. 28). 

(69) 12 Suth VVR 133 (133, 1.34). (Vendee pur- 
chasing and then joining vendor in suit — 
Action not champertous.) 

(’68) 10 Suth WR 140 (141). (Acting in spite.) 
(’68) 9 Suth W R 243 (243). 

(’06) 1906 Pun L R No, 20, page 67. (Champer- 
tous agreement unconscionable and opposed 
to public policy— Cannot bo enforced.) 

(’89) 12 Mad 118 (120). (Inadequacy of price 
cannot make it champertous.) 

(*72) 7 Mad HCR 128 (145, 146, 147). (Cham- 
pertous agreement unconscionable and oppos- 
ed to public policy — Cannot bo enforced.) 
(’63) 1 Mad H C R 163 (158). (Lease for sup- 
plying funds for litigation held enforceable.) 
(’06) 2 Nag L R 17 (20). (Sale of mere right 
to sue is champerty.) 

(’10) 8 Ind Cas 500 (600) (Oudh). 


Suit to enforce an agreement in restraint 
of trade will not lie : 

(’75) 22 Suth W R 370 (373). 

(’76) 1 Mad 134 (145). 

(’92) 16 Mad 79 (81). (Agreement requiring 
licensee to sell all salt manufactured by him 
to a firm for fixed price is not bad.) 

(’78) 2 Mad 44 (45). 

Immoral contracts : 

(’05) 27 All 266 (269, 271). (Adulterous co- 
habitation.) 

(’09) 31 All 58 (59). (Rent for lodgings know- 
ingly let to prostitute.) 

(’80) 4 Bom 545 (564, 565). 

(’90) 14 Bom 90 (93). 

(’89) 13 Bom 160 (164. 155). (Money lent to 
teach singing to the borrower’s girls — H sld 
not to be immoral ) 

(*86) 10 Bom 152 (154). (Money advanced to 
enable a Kunbi woman to divorce her hus- 
band.) 

(’ll) 16 Cal W N CIX (CX). (Rent for lodgings 
knowingly let to prostitute.) 

(’73) 20 Suth W K 235 (235). (Bribe to public 
officer.) 

(’72) 18 Suth W R 446 (446). (Rent for lodg- 
ings knowingly let to prostitute.) 

(’72) 18 Suth W R 450 (450). (Bribe to public 
officer.) 

(’05) 28 Mad 413 (417, 419). 

(*96) 19 Mad 127 (134, 137). (Adoption of 
dancing girl with immoral intent.) 

’89) 12 lilad 273 (276). 

’89) 12 Mad 214 (219). 

(’88) 11 M.ad 393 (402). 

(’70) 5 Mad HCR 161 (166). 

(’78) 1 Mad 356 (357, 358). (Claim for mono- 
poly of profession of Devadasi.) 

(’78) 1 Mad 168 (170,171). (A suit to establish 
a right under an immoral custom will not 
be entertained.) 

(’65) 2 Mad H C R 56 (78). (The trade of 
prostitution has been rocognised and legalised 
by Hindu law.) 

(’65) 2 Mad H C R 196 (204). 

(1884) 26 Ch D 353 (35.5), In re Vallanco. 
(1866) 1 Kx 213 (217), Pearce v. Brooks. (Let- 
ting of premises for illegal purpose.) 

But Courts cannot ignore the institution 
of dancing girls : 

(1859)6 H&N 40(41,42), Hamilton v. Grain- 
ger. (Hire of things to be used in brothel.) 
(1840) 6 Bing N C 324 (329), Gaslight and Coke 
Co. V. Turner. (Letting of promises for illegal 
purposes.) 

(1838) 3 M & W 434, McKiniiol v. Robinson. 
(Money lent for illegal object.) 

(1819) 3 B & Ad 179 (185), Canuan v. Bryce. 
(Do. ) 

Contracts relating to marriages which are 
not valid : 

(’01) 23 All 495 (497). (Contract to pay money 
for giving girl in marriage.) 

(’89) 13 Bom 126 (130). (Do.) 


B«etton9 
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will not lie. Similarly, no suit will lie in 

(*18) 37 Bom 280 (288). (Agreement for future 
separation.) 

(’09) 88 Bom 411 (417, 418). 

(’89) 18 Bom 181 (186). 

(’98) 22 Bom G58 (661, 664). (Contract to pay 
money for giving girl in marriage.) (Referr- 
ing to 11 Bom 412, 16 Bom 678 and 7 Bom 
HOB 122 which were all suits for recovery 
of presents made to the bride or the groom.) 
(’70) 7 Bom H 0 R 0 0 122 (135). (Suit for 
enforcement of contract of marriage.) 

(’75) 24 Suth W R 380 (380). (Do.) 

(’73) 20 Suth W R 49 (50). (Agreement that 
contract should in certain events becomo 
void.) 

(’14) AIR 1914 Mad 551 (552): 37 Mad 398 
(395). (Contract to pay money for giving girl 
in marriage.) 

(’09) 82 Mad 185 (188, 190) (FB). (l>o.) (18 
Mad 83 and 17 Mad 9, Not approved.) 

(’94) 17 Mad 9 (10, 11). (Agreement to assist 
Hindu for reward in procuring wife.) 

(1730) 3 P Wms 76 (76), Kean v. Potter. 
(Contract to pay money for giving girl in 
marriage.) 

(1710) 1 P Wms 118 (120, 121), Duke of Hamil- 
ton V. Lord Mohun. (Do.) 

Contracts relating to marriage which are 
valid : 

(’98) 20 All 96 (97). (Suit for jactitation of 
marriage.) 

(’89) 13 Bom 302 (318, 314). (Parsi infant 
marriage when acquiesced in by husband on 
arriving at years of discretion is valid.) 

(’09) 33 Bom 411 (418). (Suit to recover money 
pursuant to marriage contract lies.) 

(’97) 21«Bom 28 (87). (Suit for damages for 
breach of agreement to marry lies.) 

(’05) 1 Cal L Jour 261 (266, 267). (Suit tore- 
cover money pursuant to marriage contract 
lies.) 

(’73) 13 Beng L R 109 (112). (Suit to declare 
a marriage invalid does not lie.) 

(’71) 6 Beng L R 243 (254). (Suit for declara- 
tion that a marriage is invalid.) 

(’70) 5 Beng L R 395 (396). (Suit to recover 
money pursuant to marriage contract lies.) 

(*75) 25 Suth W R 82 (83). (Promise to confer 
property on a person whose sister was to be 
his second wife.) 

(’71) 16 Suth W R 260 (262). (Authority 
granted to wife to divorce herself if ho re- 
marries or misconducts.) 

(’71) 7 Beng L R 442 (446). (Suit to declare 
a Mahomedan marriage dissolved.) 

(’10) 83 Mad 417 (422). 

(’09) 32 Mad 185 (188) (FB). 

(’91) 14 Mad 316 (323, 824). 

[But sea (’69) 11 Suth W B 412 (412).] 
Miscellaneous : 

(’02) 26 Bom 163 (166, 170). (Gift by father of 
a portion of joint family property to his con- 
cubine in consideration of past cohabitation.) 


respect of a privileged statement/ or 

(1900) 28 Mad 618 (615). 

(’07) 29 All 827 (829). (Mortgage of non- 
transferable holding.) 

(’05) 27 All 581 (537). (Suit for damages for 
killing vicious animal in self-defence.) 

(’78) !• All 403 (411, 412). (Alienation for 
defeating claims of son — Creditors of son 
actually defeated — Nevertheless alienor can 
show real nature of transactions.) 

(’95) 19 Bom 546 (550). (S. 51, Contract Act, 
no bar to a suit.) 

(*94)18 Bom 342 (346). (Agreement not to bid 
against each other in auction is not invalid.) 
(’96) 23 Cal 851 (853). 

(’89) 16 Cal 194 (199, 200). (Ref. to in 18 
Bom 842.) 

(’97) 20 Mad 68 (71, 74). (Covenant by prize 
winners in lottery to continue subscription 
is invalid.) 

(’84) 7 Mad 301 (801). (Money lent for gamb- 
ling in moCfusil.) 

(’80) 20 Mad 84(86). (Unlawful preference of 
a creditor in insolvency.) 

. Statements •privileged : 

(’88) 10 All 425 (434). (No action for damages 
against witness.) 

(1900) 22 All 234 (237). (Statement of accused 
in application to Court for xirotection of his 
interest.) 

(’66) 1 Agra 83 (35). (The privilege only extends 
to statements made in judicial x)roceedings.) 
(’70) 2 N W P H 0 B 473 (474,475). (Pleader 
not liable, if on instruction he in good 
faith introduced defamatory matter in the 
pleadings.) 

(’01) 25 Bom 230 (289, 242). (No action for 
damages against witness.) 

(’95) 19 Bom 340 (349). (Words spoken by 
pleader.) 

(’90) 14 Bom 97 (99, 100). (No action for 
damages against witness.) 

(’01) 28 Cal 794 (797). (Words spoken in answer 
to question put by investigating Police ollicer.) 
(’88) 15 Gal 264 (268). (No action for damages 
against witness.) 

(’73) 17 Suth W R 283 (284) (P C). (No suit 
for damages against witness for defamatory 
statement.) 

(’65) 6 Suth W R 134 (185, 130). 

(’08) 31 Mad 400 (401, 402). (Accused’s ques- 
tion to witness in good faith privileged.) 

(’87) 10 Mad 28 (35, 36) (F B). (Counsel is 
absolutely privileged for words spoken.) 

(’87) 10 Mad 87 (89). (No action for damages 
against witness.) 

(’78) 2 Mad 13 (14, 15). 

(1876) 1 0 P D 640 (546, 547), Seaman v. 
Nctherclift. (Witness is privileged as to any- 
thing he may say as witness.) 

(1772) Lofft 66 (56), Rex v. Skinner. (No civil 
or criminal liability for words spoken in office.) 
Statements not privileged : 

(’95) 19 Bom 717 (725,726). (Suit for damages 
by one whose house is searched on false 
information to police lies.) 
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privileged communication.^ Government servants acting within their authority are 
not liable for such acts.^ Judges are also protected for acts done in the course of 
their duties.^ In respect of such acts, therefore, no suit will lie. For suits against 
the Secretary of State, see Section 79. 

But the Courts should carefully refrain from extending their powers on 
grounds of public policy or expediency and thus encroach on the province of the 
Legislature.® 

59« Barristeri if can sue for his fees. — Under the English Common 
Law, the fees of a barrister are not merces but honoraria and a barrister cannot 


(•96) 23 Oal 867 (872, 873). (Statement in 
pleading affecting caste of the person of whom 
it is made.) 

(•11) 16 Oal W N 995 (997,998). (Defamatory 
statements in written statements of party.) 
(’05) 32 Oal 1060 (1063). (Voluntary and 
unwanted defamatory statement is not pri- 
vileged.) 

(’01) 5 Oal W N 293 (294). (Perfectly unwar- 
rantable and irrelevant insult in plaint 
against opposite party.) 

(•65) 3 Suth W n 198 (198). (Unnecessary 
defamatory statement in petition for transfer.) 
(’92) 15 Mad 414 (416). (Accused making 
unwarranted defamatory statement against 
witness.) 

6. (’03) 27 Bom 585 (590). (Report by subordi- 
nate to superior— Libel against defendant— 
Report is privileged.) 

(’99) 26 Oal 53 (71). (S. 127 of the Evidence 
Act extends to communication to pleader’s 
clerk.) 

6. (’97) 21 Bom 754 (772) (P B). (Acts done by 
Mamlatdar.) 

(•03) 27 Bom 590 (696), (Police officer acting 
in discharge of his duties.) 

(•07) 30 Mad 270 (273). 

When they act illegally and in excess of 
their authority, they will be liable : 

(•03)27 Bom 189(211). (Note:— The Governor- 
General in Oouncil and the Governors of 
Madras and Bombay are by statute exemp- 
ted from the jurisdiction of Municipal Courts 
so far as acts done in the public capacity are 
concerned.) 

(*67) 8 Suth W R 372 (373). (Revenue sale of 
estate to other than the highest bidder.) 

(’68) 3 Agra 409 (427). (Cantonment Com- 
manding Officer is liable for acts done without 
legal authority.) 

(’04) 31 Cal 829 (832, 833). (Omission by 
Chairman of municipality to pay adequate 
compensation for property demolished under 
the Epidemic Diseases Act.) 

(•97) 24 Cal 691 (696, 699). (Illegal search of 
house.) 

(•82) 9 Cal 341 (854) (P C). (Cantonment 
Commanding Officer is liable for acts done 
without legal authority.) 

(’66) 3 Mad H OR 35 (37). (Failure to perform 
duty.) 

7. (*71) 6 Mad H C R 423 (439, 441, 448.) 

(’70) 5 Mad H 0 B 845 (354, 357). 


(1900) 10 Mad L Jour 232 (234). (Magistrate 
acting in good faith — No suit lies. See the 
Judicial Officers’ Protection Act (18 of 1850.) 
See also the following cases : 

Judicial Officer protected when acting judi^ 
daily in good faith within jurisdiction : 
(•78) 1 All 280 (281). 

(•41) 2 Moo Ind App 293 (81o). 

(•90) 12 All 116 (127). 

(’06) 80 Bom 241 (245). 

(’73) 10 Bom H 0 R 846 (360). 

(’12) 39 Cal 953 (967) : 39 Ind App 163 (PC.) 
(’05) 9 Cal W N 496 (497, 498). 

(’99) 26 Cal 852 (862). (Judge not liable for 
words spoken in office.) 

(•71) 7 Bong L R 449 (486). 

(’70) 13 Suth W R 340 (341). 

(’94) 17 Mad 87 (88), (Judge not liable for 
words spoken in office.) 

(•66) 2 M.ad H C R 396 (397). 

1 ^ulnois, 1. (Statement of Judge in 
letter which ho was bound to forward to 
High Court.) 

(1875) 1C PI) 540(544), Seaman V. Natherlift. 
(Judge not liable for words si)oken in office.) 
But toilful abuse of authority and acting 
without jurisdiction wil fully and maliciously 
takes away the protection : 

(’06) 30 Bom 241 (246). 

(’66) 2 Bom H C R 384 (389). 

(’67) 4 Bom H C R 150 (162). (Magistrate 
attempting to make illegal order can be res- 
trained by injunction.) 

(’65) 3 Bom 11 C R A C 36 (46). 

(’65) 3 Bom H C R A 0 47 (48). (Whom 
prima facie act complained of is wrongful, it 
is for Magistrate to show that he is protec- 
ted by Act XVIII of 1850.) 

(’97) 24 Cal 691 (696). 

(*83) 9 Cal 341 (354) : 9 Ind App 162 (PC). 
(’74) 21 Suth W R 391 (394). (Protection does 
not extend to execution and ministerial acts 
of magistrate.) 

(’74) 21 Suth W R 126 (128). (Do). 

(’70) 13 Suth W R 13 (19). 

(•69) 11 Suth W U Cr 19 (20). (Wilful delay 
by magistrate of trial of persons in remand 
finally acquitted.) 

(•76) 1 Mad 89 (106, 118). 

(’71) 6 Mad Tl C R 423 (486, 487). 

(’6.5) 2 Mad H C R 443 (444). 

(’08) 1908 Pun W R No. 69, p. 222. 

8. (’21) AIR 1021 Sind 92 (94): 16 Sind LB 150, 
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Baotlon 9 sue for his fees, the rule being based on public policy.^ The leading ^ase on the 
Notes S9HB1 point is Kennedy v. Brown^ where it was laid down that the relation of counsel 
and client renders the parties mutually incapable of making any legal contract of 
hiring and service concerning advocacy in litigation." There was a difference of 
opinion as to whether this principle applied in the case of barristers practising in 
India, ^ though where there was no subsisting relationship of advocate and client, as 
where a barrister had not been admitted as an advocate at the time of the receipt 
of the fees, the above bar was hold not to apply.^ The Legal Practitioners Fees 
Act (XXT of 1926) now expressly provides that every legal practitioner (which 
includes a barrister enrolled as an advocate in India) shall be entitled to institute 
legal proceedings for the recovery of any fee due to him. In Nihal Chand Shastri 
V. Dilaxoar Khan? Mukherji, Ag. G. J., has expressed the opinion that even apart 
from the abovementioned Act, a barrister is entitled to sue for any fee due to him, 
inasmuch as the right of a barrister to appear in Courts in India arises only from 
his enrolment as an advocate, and that the peculiar position of a barrister-at-law 
in England disappears on his being admitted as an advocate of a High Court in 
India. King, J., however, preferred to rest his decision on Act XXI of 1926. A 
barrister will not be exempt from liability to the client for injury caused to the 
client by reason of his negligence.^ 


60. Suit based on illegal and immoral oustoms. — See Note 58, supra, 

61. Fraud. — Fraud vitiates the most solemn transactions.^ A suit will, 
therefore, lie to set them aside. Thus, a suit will lie to set aside a contract or a 
conveyance or even a decree obtained' by fraud.^ Wherever, therefore, fraud is 


Note 59 

1. (1896) 2 Ch D 487 (494), In re Lo Brassour 
and Oakley. (But see Act XXI of 1926.) 

2. (1862) 32 L J C P 137 (143), Kennedy v. Brown. 

[iSee also (1860) 5 H&N 890(918), Swinfen 
V. Lord Chelmsford.) 

3. (’03) 26 All 609 (522) (F B). (Yes.) 

(•71) 3 W P H C R 83 (86). (Yes). 

(’06) 1906 Pun Re No. 49, p. 189 (191) (FB). 
(Yes.) 

(’96) 1896 Pun Re No. 61, p. 219 (222, 223) 
(F B). (Yes). 

(’83) 1883 Pun Be No. 194. (Overruled.) 

(’81) 3 Mad 138 (140). (Yes ) 

[But see (’06) 4 Low Bur Rul 56 (60, 62, 
65) (F B). (No. A barrister practising in 
India docs not do so as such, but as an 
advocate and so is governed by rules 
governing advocates.)] 

4. (’69) 4 Mad 11 G R 244 (250, 251). 

5. (’33) AIR 1933 All 417 (419, 424) : 65 All 

670 (F B). 

6. (’16) AIR 1915 All 84 (35) : 37 All 267. 

Note 61 

1. (’90) 17 Cal 769 (784). 

2. (’94) 21 Cal 612 (617). [Fraud must be actual 

fraud which can be explained and defined 
upon the face of a decree and not a mere 
irregularity.) 

(’10) 32 All 145 (147). 

(*16) AIR 1916 P C 99«(101) ; 37 All 486 : 42 
Ind App 171 (P 0). 


(*86) 11 Ind App 211 (216, 217) : 11 Cal 61 
(P C). (Mortgage- Condition as to repayment 
of moneys received when mortgage deed is 
cancelled for fraud between creditor and deb- 
tor’s TTianagcr.) 

(*29) AIR 1929 All 232 (233). (Revenue decree 
obtained by fraud— Suit lies in Civil Courts 
to set it aside on ground of fraud.) 

(’15) AIR 1915 All 400 (401) : 37 All 535. (No 
suit to set aside decree lies on ground that it 
was obtained by suppression of evidence ) 
(’07) 29 All 212 (213). (Mere non-service of 
summons will not constitute fraud but non- 
service coupled with other circumstances 
may constitute fraud.) 

(’04) 26 All 272 (282). (Court can treat as 
nullity decree obtained by fraud.) 

(’03) 25 All 48 (53). (Any Court, whether 
superior or inferior, can treat as a nullity 
any judgment shown to have been obtaineil 
by manifest fraud ) 

(’03) 25 All 347 (350). (Ex parte decree). 

(’95) 19 Bom 821 (826). 

I ’91) 15 Bom 594 (698). 

I *89) 13 Bom 137 (141). 

’82) 6 Bom 703 (711). 

,’Bl) 6 Bom 148 (150). [Compromise decree.) 
^’26) AIR 1926 Cal 1(37). (Mere non-serviccof 
summons will not constitute fraud but non- 
service coupled with other circumstances 
may constitute fraud.) 

(’26) AIR 1926 Cal 167(168). (Decree obtained 
by fraud is only voidable.) 
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alleged and one person has derived benefit by hU fraud and another has lost, the 
jurisdiction of the Oivil Court arises.** 

But it is a rule of public policy that a party will not be allowed to plead 
his oton fraud in order to avoid his own deed.* Thus, a suit by parties to a collusive 
decree to set it aside will not lie.* Similarly, a party to a fraudulent document 
cannot sue to set it aside where the fraudulent purpose has boon carried out.* 


(’2C) AIR 1926 Gal 426 (426). (No suit to set 
aside decree passed after duo service of sum- 
mons on the plea of false claims and false 
evidence.) 

(*16) AIR lOieCal 816 (817):43 Cal 217(224.) 
(*14) AIR 1914 Gal 232 (282):41Gal (990, 998). 
(Fraud must bo actual and positive.) 

(*15) AIR 1915 Cal 69 (70) : 22 Ind Cas 709 
(710). (Suit to set aside decree on ground of 
false case.) 

(*12) 16 Cal W N 1002 (1005). (No suit to set 
aside decree passed after due service of sum- 
mons on the plea of false claims and false 
evidence.) 

(*11) 38 Cal 936 (940, 941). 

(*10) 14 Cal W N 696 (697). (Decree of supe- 
rior Court can be declared a nullity though 
not set aside by an inferior Court on the 
ground of fraud.) 

(’08) 18 Cal W N 300 (302). 

(’07) 5 CalD Jour 328(332). (Rx-parte decree.) 
(’07) 37 Cal 197 (203). (Non-service of sum- 
mons is not fraud and decree cannot be set 
aside by suit.) 

(*07) 11 Cal W N 579 (580). (Decree of supe- 
rior Court can bo declared a nullity though 
not sot aside by an inferior Court on the 
ground of fraud.) 

(’06) 10 Cal W N 286 (286). (Compromise 
decree.) 

(’02) 29 Cal 395 (400). (Kx parte decree.) 

(’01) 28 Cal 475 (478) (PC). (Do.) 

(’01) 5 Cal W N 559 (562). (Do.) 

(1900) 27 Cal 11 (17, 24). (Defendant is enti- 
tled to show that compromise decree relied 
on by plaintiff was obtained by fraud.) 

(1900) 27 Cal 197 (200). 

(’99) 26 Cal 891 (907, 918, 919). 

(’97) 24 Cal 546 (549, 650). 

(*97) iCal W N cc(cci). (No suit if not tainted 
by fraud.) 

(’94) 21 Cal 605 (609). 

(’93) 20 Suth W R 86 (88). 

(’92) 19 Cal 341 (346). 

(’90) 17 Cal 769 (772). 

(’86) 12 Cal 156 (159). 

(’84) 10 Cal 857 (867). (Fraudulent withdrawal 
of suit by minor entitles minor to sue to set 
aside judgment founded upon withdrawal.) 
(*84) 10 Cal 612 (61.5). (Consent decree.) 

(’83) 9 Cal 810 (812, 813). (Do). 

(*81) 6 Cal 687 (707). 

’74) 22 Suth W R 213 (214). 

’28) AIR 1928 Lab 766 (768). (Where decree 
is passed by competent Court and remedies 
open for getting it corrected are not availed 
of, a separate suit to rectify decree is not 
maintainable.) 


(’25) AIR 1925 Mad 640 (643). (No suit lies 
on the ground that the case of the plaintiff 
in a previous suit was false to his own know- 
ledge.) 

(’19) AIR 1919 Mad 1044 (1046) : 41 Mad 743 
(FB). (No suit lies on the ground that decree 
was obtained by perjured evidence — Overrul- 
ing 29 Mad 179.) 

(’12) 23 Mad L Jour 187 (188, 189). (Every 
fraud by means of which a decree is pro.:urcd 
is a fraud both upon the Court and upon the 
party unless the decree bo one obtained by a 
compromise between the parties.) 

(*16) AIR 1916 Mad 364 (365) : 88 Mad 203. 
(*07) 30 Mad 295 (297). (Decree obtained by 
fraud is only voidable.) 

(’93) 16 Mad 198 (200). 

(’94) 17 Mad 384 (389) : 21 Ind App 93 (PC). 
(Suit that a sanad was obtained by fraud 
will not lie after a long lapse of time.) 

(1877) L R 6 Ch D 297 (299, 300, 301, 302), 
Flower v, Lloyd. 

[See (’68) 1868 Pun Re No. 31. (No suit 
lies for reversal of a former decree on the 
allegation of falseness of a fact which that 
decree establishes us true.)] 

[But see (*13) 14 Ind Cas 93 (95) (Cal.) 
(Where decree is passed by competent Court 
and remedies open for getting it corrected 
are not availed of, a separate suit to rectify 
decree is not maintainable.)] 

2a.(’29) AIR 1929 All 845 (845). 

3. May on ’’B’raudulent Conveyances”, p. 432. 
(’07) 31 Bom 406 (412). 

4. (’97) 20 Mud 833 (338). 

(’96) 23 Cal 962 (966). 

(’87) 11 Bom 708 (713, 714, 716, 716). 

(’82) 6 Bom 703 (712). 

(’86) 23 Cal 460 (475. 476). 

(’97) 20 Mad 323 (325, 320). 

(’97) 20 Mad 326 (.328, 329). 

(*94) 18 Mad 378 (387, 388, 389). 

(’87) 10 Mad 17 (20). 

(’06) 3 Low Bur Rul 245 (247, 248). 

[See (’75) 24 Suth W R 391 (392). 

(’74) 21 Suth W R 422 (424).] 

6. (1900) 27 Cal 231 (238). 

(’96) 23 Cal 962 (966). 

(’96) 23 Bom 406 (409. 412). 

(’01) 28 Csil 370 (379, 380). 

(’90) 23 Cal 962n. 

(*75) 24 Suth R 391 (392). 

(’66) 6 Suth W R 287 (287). 

(’06) 3 Low Bur Rul 245 (248). (Every hind- 
rance possible should be placed on the fraudu- 
lent disposal of property in order to cheat 
creditors.) 

[But see (’74) 21 Suth W R422 (428, 424).] 


Ssotion S 
Note 61 
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8eotion9 Where, however, the fraud has not been carried out, there is no such prohibition.* 
Hots* 61-62 The representative of a party, who has benefited by the fraudulent transaction, is 
in no better position than the party himself/ A defendant may set up by way of 
defence that the plaintiff is guilty of fraud. But he must himself be free from the 
taint/ 

A consent decree, unlike other decrees, can be set aside not only on the 
ground of fraud but on any ground which would be a sufficient reason for invalid 
dating the agreement upon which the decree was based.^ See also Note 98 to 
Section 11, infra, 

62. Where a special remedy is provided, the general remedy is 
barred* — The general principle is that every right has a remedy.^ It is also a 
general principle that where two proceedings or two remedies are available under 
the law, one of them must not bo taken as operating in derogation of the other.* 
Thus, where a right of action exists, a suit is maintainablo to enforce that right 
independently of the special remedies provided by the Code/^ There is, however, 
one qualification for this rule. Where a right is created by statute and a method 
of enforcing the right or of redressing grievance caused in the exercise or enforcement 
of the right is pointed out by the statute creating such right, then the general 
remedy of suit will bo impliedly barred? 

Illustrations 


1. In execution of a decree obtained by A against jB, C*s property is attached. 0 can 
either prefer a claim petition under O. 21 B. 58 of the Code or file a suit for a declaration of his 
title to the property and the non-liability thereof for A's decree. 


6. (*05) 8 Oudh Gas 278 (280). 

(*06) 83 Cal 967 (969, 984). 

(’78) 1 All 403 (412). 

(’06) 1906 Pun L B No. 109 p. 355 (356) : 1906 
Pun Be No. 8 (FB). (Benami sale.) 

(1858) 27 L J (Ex) 262 (263, 264), Bowes v. 
Foster. 

7. (’04)26^11272(282,284). (Predecessor obtain- 
ing a collusive decree to defraud his colla- 
teral heirs of the right of succession — Latter 
can sue to set aside the decree.) 

8. (1900) 27 Gal 11 (20). 

(’82) 6 Bom 703 (713). 

(1878) 3 App Gas 831 (838), Urquhartv.Mac- 
pherson. 

(1875) L B 10 C P 166 (167, 168), Dawes v. 
Harness. 

(1835) 3 Cl & F 479 (510), The Earl of Bandon 
V. Becher. 

9. (’28) AIB 1928 Oudh 418 (421, 422, 423) : 4 
Luck 76. 

Note 62 

1. (’63) 3 Mad H C B 35 (37). 

2. (’86) 8 All 354 (861, 862) (FB). 

(Sm alto (’15) 1915 AIB Mad 197 (199); 12 
Ind Cas 664 (667) : 87 Mad 29.] 

2a.(’86) AIB 1986 Mad 421 (422). 

8. (’86) AIB 1936 Pat 87 (91) : 15 Pat 246. 

(’35) AIR 1985 Lah 406 (407) : 16 Lah 975. 
(Suit for removal of executor impliedly bar- 
red by S. 801 of the Succession Act.) 

(’88) AIB 1988 All 858 (861,868): 55 AU 406. 
(’89) 12 All 166 (168). (Cost of criminal pro- 
ceedings.) 


(’87) 9 All 474 (476). 

(’86) 8 All 452 (46lj. (Costs— No separatesuit 
lies.) 

(’22) AIB 1922 Cal 4 (5). 

(’66)58uthW R (S CCBef.) 6 (7). (Noaction 
for expenses of witness will lie.) 

(’80) AIB 1930 Bom 431 (437) : 54 Bom 696. 
(Arbitration — Award — Bemrfy provided for 
in Seb II of the Code.) 

(’07) 81 Bom 604 (609, 610). 

(’89) 14 Bom 100 (101). (Costa of criminal 
proceedings.) 

(’71) 8 Bom If C B (A C) 29 (80). 

(’90) 14 Mad 441 (444, 445) (FB). 

(’89) 12 Mad 105 (108). 

(’80) 2 Mad 362 (389). 

(’67) 8 Mad H C B 341 (342). 

(’28) AIB 1928 Lah 562 (564); 10 Lah 888. 
(1896) Sm L C 285, Ashby v. White. 

(1884) 13Q B D 109(111,112), Vallance v. Falle. 
(1879) 4 C P D A C 118 (119), Loudon and 
Brighton v. Watson. 

(1878) 9 Gh D 275 (285, 286), Anglo Italian 
Bank V. Davies, (Only new modeofproeedute 
given for pre-existing right — General right 
of action not taken away.) 

Bef. Case No. 5 of 1867. 

(1859) 28 L J C P 242 (246), Wolverhampton 
Water Works Co. v. Hawkesford. 

(1848) IIQ B781(741,742). Stevens v. Jeacooke. 
(1798) 7 T B 620 (628), Beckford v. Hood. 
(1831) 1 B A Ad 846 (859), Doe v. Bridges. 
Bee also Note 55 ante. 
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a. A obtains an etc parte decree against B. B can apply under 0. 9 B. 13 to set it aside 
or he can prefer an appeal from the decree under Section 96.^ 

8. A filed a suit under Section 88 of the City of Bombay Municipal Act against the 
Municipal Commissioner of Bombay to have it declared that the general elections of Councillors 
by the Justices on a particular date wore invalid and that by virtue of Section 84 (1) of the 
Act he may be deemed to bo re-elected; held that no such suit lay as the right claimed by the 
plaintiff was the creation of the Municipal Act, that a special remedy was provided by the 
Act, namely, an application under Section 88, to the Chief Judge of the Small Cause Court, and 
that the jurisdiction of the Civil Courts was excluded by implication.^ 


Seotion t 
Hotes 62-68 


68. The rule does not apply in the ease of summary and concurrent 
remedies. — The last rule mentionod in Note 62 above does not apply where a 
summary and concurrent repiedy is provided for the enforcement of the right.^ In 
other words, a regular suit is not barred by the fact that a summary and concur- 
rent remedy is also provided for. It has boon seen in Illustration 1 to Note 62, 
that where a property of a third person is attached in execution of a decree, he 
is not bound to proceed by way of O. 21 R. 68 but may file a regular suit. 
Similarly, a stranger purchaser at an auction sale in execution of a decree is not 
bound to apply for possession of the property purchased but may institute a regular 
suit for possession.^ For other examples of such cases, see the undermentioned 
cases.*'^ Bee also Section 145, Note 11. 


4. Sec Note 0 to S. 96 infra. 

6. (’07) 31 Bom 604 (610). 

Note 63 

1. (’87) 14 Cal 644 (648). 

(*90) 12 All 409 (418) (FB). 

2. (’87) 14 Cal 644 (648). 

(’07) 29 All 463 (466). 

(’12) 36 Bom 373 (878) (FB), (Symbolical pos- 
session is, however, not real possession and 
does not save limitation.) 

(’84) 8 Bom 60*2 (608). 

(’91) 18 Cal 520 (525). 

(’89) 16 Cal 530 (534) (FB). (Where symboli- 
cal possession is obtained, fresh suit lies.) 
(’83) 9 Cal 602 (603). 

(’86) 10 Mad 53 (56). 

(’31) AIR 1931 Pat 241 (246): 10 Pat 670 (FB). 
(O. 21, Rr, 95 and 96— No bar to suit for pos- 
Bcssion by decree-holder auction purchaser.) 
8. (’22) AIR 1922 Lah 369 (378) : 3 Lah 296. 
(Award— Right to set aside— Remedy under 
Act (IX of 1899) no bar to a suit.) 

(’20) AIR 1920 Cal 150 (154). (Award— Arbi- 
tration Act, S. 14 — Suit to set aside not bar- 
red.) 

(’87) 9 All 602 (604). (Sale set aside by the 
Court — Suit for confirmation of execution 
sale not barred.) 

(’81) 3 All 554 (558, 561) (FB). (Do ) 

(’ll) 35 Bom 473 (477). (If Official Assignee 
takes possession of insolvent’s property which 
third party claims as his, suit by third party 
to establish right lies.) 

(1900) 25 Bom 10 (23). 

(*87)11 Bern 619 (523). (Money unduly col- 
lected under Bombay Abkari Act — Aggrieved 
person can either apply under S. 29 of that 
Act or file a suit.) - 


(*20) AIR 1920 Cal 820 (820): 47 Cal 806 (808). 
(’04) 31 Cal 667 (674). (If Official Assignee 
takes possession of insolvent’s property which 
third party claims as his, suit by third party 
to establish right lies.) 

(’04) 8 Cal W N 473 (475, 476). (Rectifying 
mistake in judgment and decree by separate 
suit not barred.) 

(’01) 5 Cal W N 240 (241). (O, 21, R. 93— No 
bar to a suit for refund of purchase money.) 
(’89) 16 Cal 169 (160). (Wrongful seizure of 
cattle — Provisions of Act I of 1871 do not bar 
regular suit.) 

(’71) 15 Suth W R 279 (280). (Do.) 

(’17) AIR 1917 Lah 75 (76, 77): 1917 Pun Re 
No. 22. (If Official Assignee takes possession 
of insolvent’s property which third party 
claims as bis, suit by third party to establish 
right lies.) 

(’86) 9 Mad 31 (30). (Under Act IX of 1861, 
application will' lie for custody of minor — 
But suit was not barred.) 

(’17) AIR 1917 Nag 149(151): 13NagLR210. 
(If Official Assignee takes possession of insol- 
vent's property which third party claims as 
his, suit by third party to establish right lies.) 
(’18) AIR 1918 Low Bur 59 (60). (Act VIII of 
18^ — Suit for custody of minor is not barred 
as there is no Section in that Act under which 
the application can be made.) 

(’15) AIR 1915 Low Bur 85 (36). (S. 22 of the 
Provincial Insolvency Act does not deprive 
person of his ordinary remedy by suit.) 

(’05) 8 Low Bur Rul 4 (5). 

(’97) 2 Upp Bur Rul 10. 

(’24) AIR 1924 Sind 105 (109, 110): 17 Sind LR 
15. (Award— Arbitration Act, Section 14— 
Suit to set aside not barred.) 

SGFOt 9« 
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8eotion9 
Kotos 68H)5 


Seotion 10 


Where, however, a person has elected to pursue his remedy under one 
provision, he is bound by it and cannot, on his failing therein, proceed under the 
other provision.* 

60. Alternative Courts. — Where a person may proceed to seek his remedy 
in one of two alternative Courts, he can proceed in either of them, but once he has 
invited the decision of one such Court, he cannot again litigate the same matter in 
the other Court. Thus, a stranger to the bankruptcy whose property has been 
wrongfully seized by the receiver in bankruptcy is not confined to the remedy 
under the Insolvency Act hut may sue in the Civil Court. But if he chooses to 
avail himself of the remedy under the Insolvency Act, he cannot begin again and 
raise the same question in a civil suit.^ 

65. Acts of Legislature — Powers of Civil Court to question. ^ The 
Courts can consider and determine whether an Act passed by the Legislature is 
within their powers, but, if an Act so passed is within the powers of the Legislature 
the Courts cannot consider the propriety of such legislation.' 

1 O. [S. 12.] No Court shall proceed with the trial^ of 
any suit’ in which the matter in issued is 
Stay of .ait. directly and substantially in issue in a 

previously instituted suit® between the same parties,® or between 
parties under whom they or any of them claim litigating under 
the same title^® where such suit is pending in the same or any 
other Court in British India having jurisdiction to grant the 
relief^^ claimed, or in any Court beyond the limits of British 
India established or continued by the Central Qovernment or the 
Crown Representative'^ and having like jurisdiction, or before 
His Majesty in Council. 

Explanation . — The pendency of a suit in a foreign Court 
does not preclude the Courts in British India from trying a suit 
founded on the same cause of action.® 

[1877, S. 12.] 

a. Substituted for the words “Goyemor-General in Couneii" by the Goverument of India 
(Adaptation of Indian Laws) Order, 1937. 

(^7) AIR 1917 Sind 22 (23): 10 Sind LR 179 
(181, 182). (Third party claiming property 
adversely to insolvent can sue Official Recei- 
ver without obtaining leave of Insolvency 
Court.) 

See also cases under S. 95, Note 13. 

[See centra (’78) 2 Cal L Rep 344 (345).] 

[But we (’12) 17 Cal W N 82 (84). (8 Cal 
W N 473, distinguished. Suit to rectify 
decree passed by Court having jurisdiction 
is not maintainable.)] 

4. (’19) AIR 1919 All 274 (275). 

(’18) AIR 1918 All 346 (847): 39 All 626 (629, 

681). 

(’19) AIR 1919 Mad 648 (649): 40 Mad 1173 
(1174). 


[See alto (’18) AIR 1918 Mad 489 (490).] 

Note 64 

1. (’19) AIR 1919 All 229 (230): 41 All 378. 

(’18) AIR 1918 Mad 489 (490) : 40 Mad 1173 
(1174). 

(’18) AIR 1918 All 346 (347) : 39 All 626. 
[But we (’17) AIR 1917 Lah 75 (78): 1917 
Pun Re No. 22. (In view of the change in- 
troduced by Section 4 of the Provincial 
Insolvency Act (V of 1920) this decision is 
no longer law.) 

(’21) AIR 1921 Lah 58 (58, 59) : 2 Lah 
147. (Do.)] 

Note 65 

1. (*82) AIR 1982 Cal 758 (755) : 60 Cal 864. _ 
[See alto (’28) AIR 1928 Mad 1272 (1275).] 
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Synopsis 


1. Legislative changes. 

2. Scope and object of the Section. 

3. Section only bars the trial and not the 

institution of suits. 

4. The matter directly and substantially in 

issue in both the suits must be the same. 

5. Previously instituted suit must be pending. 

6. Pendency of suit in foreign Court does 

not preclude trial of suit on the same 
cause of action. 

7. Suit, meaning of. See also Section 11, 

Notes. 

8. Cross-suits. 

Other 

Applicability to appeals, miscellaneous proceed- 
ings, arbitration proceedings. See Note 7. 
‘Before His Majesty in Council.’ See Note 11, 
Pt. (6). 

Contract providing for place of suing. See Note 2, 
Pt. (9). 

Discretion of Court. See Note 2. 

Established or continued by the Ciovernor- 
General in Council. See Notes 2 and G. 


9. Same parties. 

10. Litigating under the same title* See Sec- 

tion 11, Notes. 

11. “Court having jurisdiction to grant the 

relief.’* 

12. Interlocutory orders, pending stay, are 

not barred. 

13. Decr^, contrary to the provisions of the 

Section, is not a nullity. 

14. Inherent powers to grant stay. See Note 3 

P-N 7 and Section 161. 

15. Revision. 

16. Letters Patent Appeal. 

Topics 

Lis pendens not oo-extensive with that of res 
judicata. See Note 2. 

Power of Court exercising insolvency jurisdiction. 
Sec Note 11, P-N. (4). 

Same cause of action. See Note 4. 

Same X)lea. See Note 4. 

Same relief. See Note 4. 


Evidence of pendency of prior suit— Onus. Sec Whether subject-matter of both suits must be the 
Note 5. , same. See Note 4. 


’ 1* Legislative ohanges. 

fa^The words “except where suit has been stayed under Section 20“ and 
the words “ whether superior or inferior “ occurring in tho Code of 
1882 have been omitted. 

rt^The words “ for tho same relief** which occurred in the old Section 
have been omitted. The omission however does not effect any subs- 
tantial alteration in the law. Sec Note 4. 

fcjThe words “ litigating under tho same title** are new. See Notes to 
Section 11. 

( d) The words “ proceed with the trial *’ have been substituted for the 
word ** try '* in the old Section. See Note 2. 

2. Scope and object of the Section. — '*The object of the rule contained 
in Section 12 of the Code (now Section 10) is to prevent Courts of concurrent 
jurisdiction from simultaneously entertaining and adjudicating upon two parallel 
litigations in respect of the same cause of action, the same subject-matter and the 
same relief. The policy of the law is to confine the plaintiff to one litigation, thus 
obviating tho possibility of contradictory verdicts by two or more Courts in respect 
of the same relief*'^ 

The rule in this Section forms no part of tho rule of res judicata though 
the reason upon which it is based is in some respects similar in principle to tho 
doctrine of res judicata,^ Tho distinction between the two rules however is vast. 

Section 10 — N^2 '(*17) AIR 1917 Oal 637TG37)r43 Cal 144 (1477. 

1. (*88) 11 All 148 (155) (PB). (’79) 4 Cal L Rep 282 (284). 

(»17) AIR 1917 Cal 248 (249). (The mere fact (’19) AIR 1919 Oudh 178 (179). 
that the decision of the subsequent suit will [Sec (*34) AIR 1934 All 181 (132). (Princi- 

largely be affected by the decision in the pre- pie of this Section applied to criminal 

. vious suit still pending is not sufficient for cases.)] 

the application of this Section.) 2. (’89) 11 All 148 (164) (FB). (Per Mahmood J.) 

(’27) AIR 1927 Bom 245 (246). (’06) 16 Mad L Jour 526 (528). 


Bootion 10 
Hotea 1*4 
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SsettonlO 
Votes 2-8 


The rule in this Section relates to matters auh jvdice whilst the rule in Section 11 
relates to matters which have passed into rem judicatum. The former bars the 
trial of a suit : the latter bars both the trial of a suit and of an issust subject to 
their respective conditions.^ 

In order that the Section may apply, the following conditions must be 
satisfied : 


(1) The matter in issue in both suits must be substantially the same.^ 

(2) The previously instituted suit must be spending in the same Court in 

which the 8ubse(|uent suit is brought, or in a different Court in British 
India having jurisdiction to grant the relief claimed, or in a Court 
established or continued by the Governor-General in Council (now the 
Central Government or the Grown Bepresentative) and having like 
jurisdiction, or before His Majesty in Council.® 


(3) Both the suits must be between the same parties or their repre- 

sentatives.® 

(4) Such parties must be litigating in both the suits under the same title.^ 

It is not however necessary that the subject-matter and the causes of action 
in the two suits should be the saine.^"' 


One test of the applicability of Section 10 to a particular case is whether, 
on the final decision being reached in the previous suit, such decision would operate 
as res judicata in the subsequent suit.^** 

Where the above conditions are satisfied the Court has no discretion in the 
application of the Section® as the provisions of this Section are mandatory.®"* The 
previously instituted suit alone should be proceeded with and the subsequent suit 
must be stayed.®'* 

The Section will not however prevent a Court from enforcing a contract between 
the parties that the disputes between them should be brought in a particular Jorum? 


3. Section only bars the trial and not the institution of suits. — Under 
the old dode there was a difference of opinion as to whether the words "no Court 
shall try’* meant merely that the suit should be stayed or whether they barred 


3. (*88) 11 All 148 (154) (F B). 

(*29) AIR 1929 Oudh 341 (845) : 4 Luck 573. 
(•'Matter in issue" refers to the entire sub- 
ject-matter of the subsequent suit. Case-l^w 
discussed fully.) 

4. (’19) AIR 1919 Oudh 178 (179). (Mere fact 
that the result in the subsequent suit will be 
largely affected by decision in previous suit 
is not enough.) 

(’33) AIR 1933 Cal 887 (888) : 60 Gal 1096. 
(*21) 61 Ind Cas 830 (831) (Lah). (S. 10 does 
not apply unless every matter in dispute is 
directly and substantially in issue in the two 
suits.) 

(’81) AIR 1931 Oudh 313 (814). (Subject- 
matter different— Suit need not be stayed.) 
(’34) AIR 1934 Sind 38 (39). 

(’28) 110 Ind Cas 418 (419) (Nag). 

(’80) 123 Ind Cas 50 (50) (Oudh). 

5. See Note 5. 

6. See Note 9. 

(’21) 61 Ind Cas 880 (881) (Lah). 


(’90) 1890 Bom P J 486 (486). 

(’88) AIR 1983 Gal 887 (888) : 60 Cal 1096. 
(’16) AIR 1916 Mad 1101 (1101). 

7. See Notes to S. 11. 

(’22) AIR 1922 Mad 821 (324). 

7a.(’32) AIR 1932 Cal 751 (752). 

7b.(’32) AIR 1932 Cal 751 (752). 

(’35) AIR 1935 Cal 1 (7) : 61 Cal 670. 

8. (’17) AIR 1917 Gal 248 (249). 

(’16) AIR 1916 Nag 70 (71): 12 Nag L R 174. 
(Section cannot b4 invoked on mere ground 
of convenience because it is a Section which 
loaves no discretion for Courts.) 

8a.(’32) AIR 1982 Gal 751 (752). 

(’38) AIR 1988 Sind 117 (117). 

8b. See (’34) AIR 1984 All 181 (182). (Principle 
applied to criminal proceeding — Held, 
Bub^uent civil suit should not be made 
ground for staying previously instituted 
criminal proceMing.) 

9. (’28) AIR 192^ Bom 175 (176). 
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the institution itself of the second suit.* The words now substituted, namely “No 
Oourt shall proceed with the trial," make it clear that the institution of the second 
suit is not barred though the trial thereof may not be proceeded with.’ The second 
suit is therefore not to be dismissed as barred.’ The reason is that the failure to 
institute a suit (such as a suit under 0. 21 B. 63) within a fixed period may debar 
a party from setting up his rights in any other suit or proceeding.* 

When the conditions in the Section are satisfied, the later suit must be 
stayed.’ Such order can be made at any stage, whether before** or after the 
commencement of the hearing of the subsequent suit.” 

Independent of this Section, however, a Court has power to stay a second 
suit on the same 8ubjeot>matter, on the ground of inconvenience, and with a view 
to avoid conflicting decisions.^ 


'i. The matter directly and enbetantially in issue in both the suits must 
be the same. — It was essential under Section 12 of the old Code that both the 
suits should have prayed "for the same relief."^ The omission of those words 
from the present Section shows that the identity of the reliefs claimed is not now 
necessary.’ 

But it is still necessary that the “matter in issue,” i. e., the entire subject- 
matter of the two suits should be the same. In other words, it is necessary that 
every matter in dispute should be directly and substantially in issue in the two 
suits.’ This however does not mean that all the issues in the prior suit should be 


Note 3 

1. (1900) 1900 Pun L B Ko. 19. (Institution not 

bari^.) 

(’97) 20 Mud 418 (420). (Do.) 

(’98) 22 Bom 640 (645). (Do.) 

(’03) 7 Onl W N 720 (722). (Do.) 

(’79) 4 Oal L Bep 282 (284). (Do.) 

(’06) 16 Mad L Jour .'>26 (528). (EM, institu- 
tion barred.) 

2. (’25) AIB 1925 Pat 201 (206, 207). 

(■36) AIB 1936 All 485 (486). 

(’81) AIB 1931 P C 263 (264). (Case under 
Ceylon 0. P. Code ) 

(’12) 16 Gal W N 897 (902). (Principle recog- 
nized though decided on other grounds.) 

(’85) AIB 1935 Lah 76 (78). 

(’15) AIB 1915 Mad 461 (468). 

(’37) AIB 1987 Nag 132 (132): ILB(1037)Nag6. 

3. (’25) AIB 1925 Pat 201 (207). 

4. (’98) 22 Bom 640 (645). 

5. (’17) AIB 1917 Oal 687 (687) : 48 Oal 144. 
(The jurisdiction under this Section docs not 
depend upon actual facts but upon the alle- 
gations made concerning them.) 

(’35) AIB 1935 Sind 225 (226). 

(’16) AIB 1916 Nag 70 (71) : 12 Nag LB 174. 
(Section leaves no discretion.) 

(’19) AIB 1919 Low Bur 10 (11): 10 Low Bur 
Bnl 154. 

6a.(’89) AIB 1986 Cal 1 (10) : 61 Cal 670. (Oourt 
has power to stay a suit generally at any 
stage at which it seems expedient to do so.) 

6. (’20) AIB 1920 All 70 (72) : 42 AU 290. 

7. (’84) AIB 1984 Oal 88 (86). 

(’29) AIB 1929 Oudh 841 (346) : 4 Luck 678. 


(S. 161, 0. P. Code invoked.) 

’79) 4 Cal L Bep 282 (284). 

’31) AIB 1931 Uh 66 (66). (Litigation 
stayed pending the decision of appeal on the 
ground of tolance of convenience.) 

(’30) AIB 1930 Lah 527 (528). (S. 151, 0. P. 
Code invoked; judgment postponed.) 

(’29) AIB 1929 Lnh 12 (14). (S. 161, 0. P. 
Code invoked.) 

[6'ee also (’81) AIB 1981 P 0 263 (264). 
(Ceylon C. P. Code.) 

(’85) AIH 1935 Bang 865 (366).] 

Note 4 

1. (’89) 11 All 148 (15.5) (P B). 

(’97) 20 Mad 418 (420). 

(’29) AIB 1929 All 805 (806) : 51 All 1017. 
(’79) 4 Gal L Bep 282 (284). 

(’08) 8 Cal L Jour 303 (304). 

(1900) 28 Cal 28 (34). 

(1900) 7 Cal W N 720 (722). 

(’83) 8 Cal L Bop 113 (114). 

2. (’19) AIB 1919 Pat 491 (492) : 4 Pat L Jour 

657. (Absence of identity of reliefs does not 
prevent operation of Section.) 

(’35) AIB 1935 Cal 1 (6) : 61 Cal 670. (Appli- 
cation in subsequent suit for declaration that 
attachment in previous suit is illegal and for 
injunction does not change identity of suits.) 
(’27) AIB 1927 Bom 245 (246). 

(’27) AIB 1927 Mad 1132 (1138). 

(’20) AIB 1920 Oudh 222 (228) : 23 Oudh Cas 
214. 

(’20) AIB 1920 Low Bur 24 (26): 10 Low Bur 
Bui 160. 

8. (’29) AIB 1929 Oudh 341 (845) : 4 Luck 678. 
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SeoQon 10 issues in the later suit also.^ Nor is it enough where the subjeot.matter is not the 
Notes 4-S same in the two suits, if one issue, though the main one, is common to the two suits.^ 

Illustration 

A 8 U 08 B for arrears of pension due to him under an Ikrarnamah, for the period 1910 to 
1912. While the suit is pending A files another suit for arrears of pension under the same 
deed for the period 1918 to 1918. The trial of the second suit cannot be stayed under this 
Section. The reason is that the matter in dispute in the two suits is different being the arrears 
due for different periods though the main issue in both suits is the liability of ^ to X under 
the Ikrarnamah .0 Similarly, where the suits are on two different promissory notes though 
practically against the same defendants, stay of the trial of the subsequent suit is not fair to 
the plaintiff especially where the contest in the subsequent suit is by only one of the defendants 
to the previous suit. 7 

For the meaning of the words ' directly and substantially in issue,’ see 
Notes under Section 11. 

The Section does not contemplate the giving of any security before a stay 
is granted in the later suit.^ 

Even where the matter in issue in the two suits is not the same, the Court 
has inherent power to stay the hearing of a suit pending the disposal of another 
suit in the same Court.” 

6. Previously Instituted suit must be pending* — The trial of the second 
suit is barred only where the previously instituted suit is pending^ and the onus 


(’88) AIR 1988 Lah 502 (502). (Section does 
not bar trial of suit for rent for a period 
subsequent to that included in the previously 
instituted suit which is pending, although 
the same question may be involved in both 
the suits.) 

(’27) AIR 1927 Bom 245 (246). (The cause of 
action as disclosed in the pleadings, the 
matter directly and substantially in issue and 
the relief claimed are the three connected 
parts.) * 

(’20) AIR 1920 Bom 296 (297) : 44 Bom 283. 
(*17) AIR 1917 Cal 248 (249). 

(’16) AIR 1916 Gal 318 (818) : 42 Gal 926. 
(Where the issues are different, Section 
does not apply.) 

(’12) 16 Cal W N 897 (900). (Matter directly 
and substantially in issue in both same — 
Trial of later suit stayed.) 

(’78) 4 Cal L Rep 282 (284). 

(’35) AIR 1935 Lah 816 (818). (’’Matter in 
issue” means entire matter in controversy 
and not one of several issues.) 

(’21) 61 Ind Cas 830 (831) (Lab). 

(’35) AIR 1935 Mad 24 (25). (The Section 
will not apply when ”a matter in issue is 
common”.) 

(’35) AIR 1985 Mad 112 (112). (It is not 
sufficient that there should be one matter in 
issue in common in both the suits.) 

(’27) AIR 1927 Mad 1199 (1200). (Subject- 
matter of the suits different.) 

(’25) AIR 1925 Mad 574 (574). 

(’22) AIR 1922 Mad 304 (305). 

(’20) AIR 1920 Oudh 222 (223) : 23 Oudh Cas 
214. (Mesne profits suit stayed owing to eject- 
ment suit ponding before Privy Council.) 
(’19) AIR 1919 Pat 491 (498): 4 Pat L Jour 557. 


(’24; 

4. (’20] 

5. (’29 
(’25 
(’29 
(’17 
(’22 
(’19) 


82 Ind Cas 539 (540) (Sind). 

AIR 1920 All 70 (71, 72) : 42 All 290. 
AIR 1929 Oudh 341 (345) : 4 Luck 573. 
AIR 1925 Mad 574 (574). 

AIR 1929 All 805 (806) : 51 All 1017. 
AIR 1917 Cal 248 (249). 

AIR 1922 Mad 804 (305). 

AIR 1919 Oudh 178 (179). 


6. (’19) AIR 1919 Pat 491(492) : 4 Pat L Jour 557. 
(’28) AIR 1923 Cal 716 (717). (Section does 
not apply to claims for rout or for cesses fal- 
ling due after the institution of the first suit.) 
(’89) 11 All 148 (155) (FB). (Suit for rent for 
one year does not bar suit for rent for subse- 
quent year.) 

(’08) 8 Cal L Jour 803(304). (Suit for rent for 
different periods.) 

(’81) 8 Cal L Rep 113 (114). (Second suit for 
the recovery of produce of crop of the next 
year is not barred.) 


(’29) AIR 1929 Mad 785 (786). (First suit— No 
prayer for future mesne profits — Second suit 
for such profits not barred oven though first 
decree directs inquiry.) 

(’29) AIR 1929 Rang 67 (69) : 6 Rang 775. 
(Suit for mesne profits accruing subsequent 
to institution of prior suit.) 

7. (’33) AIR 1933 Lah 34 (84). 


8. (’26) AIR 1926 Lah 304 (805). 


9. (’35) AIR 1935 Rang 855 (856). (Suit for pos- 
session under S. 9, Specific Relief Act —Suit 
for declaration of title filed by defendant in 
the same Court— Former suit must be stayed 
pending disposal of title suit.) 

Notes 


1. (’36) AIR 1986 Lah 589 (591). 
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is on the defendant in the later suit to establish it.^^ 

A suit allowed to be withdrawn with liberty to bring a fresh suit on pay- 
ment of defendant’s costs must be regarded as pending until the costs are paid.^ 
But a mere application for, or obtaining, leave to appeal to the Privy Council 
cannot, of itself, amount to the pendency of an appeal till such appeal is actually 
filed, for it may happen that parties who obtain such leave may never appeal at 
all against such decree or order.^ 

, Where a suit is pending disposal in second appeal, application for stay of a 
suit subsequently instituted, on the ground of the pendency of the second appeal, 
must be first made to the Court in which the subsequent suit is instituted, failing 
which, application may be made to the High Court.* 

Where stay of a subsequently instituted suit was directed by the High 
Court, till the disposal of the previously instituted suit pending disposal in first 
appeal, it was held that the stay should be extended till the disposal of the 
previously instituted suit in second appeal in the High Court.*^ 

A suit filed in a Court which had no jurisdiction to entertain it cannot be 
considered a previously instituted suit when it is later on presented in the right 
Court, as against a cross-suit filed after the presentation of the former suit in 
the wrong Court, but before its re-presentation in the right Court.® 


6. Pendency of suit in foreign Court does not preclude trial of suit 
on same cause of action. — The power of the British Indian Court to try a suit 
is not ousted under this Section, by reason of a prior suit pending in a foreign 
Court.’ It follows from this principle that the jurisdiction of a British Indian 
Court to execute its decree is not affected by a judgment of a foreign Court even 
though the cause of action in both the suits is the same.^ 


Where, however, a suit is pending in a British Indian Court and a party 
who is within its personal jurisdiction is prosecuting a suit on the same cause of 
action in a foreign Court, the High Court has power to restrain him from continuing 
the action in the foreign Court, if the prosecution of such action is opposed to 
equity. The principle is that the Court acts in personam and will not suffer any 
One within its reach to do what is contrary to its notions of equity, merely because 


the act to be done may be in point of 
doubtful whether a subordinate Court has 
proceeding with a case in a foreign Court,* 

la.(’17) ATR 1917 Pat 196 (198). 

2. (’14) AIR 1914 Cal 207 (208). 

(*25) AIR 1926 Oudh 696 (697): 28 Oudh Cas 
212. (Decree for rcdoniption not executed 
must be deemed to be ponding — S. 10 will 
apply — Case law discussed.) 

(’83) 1883 Pun Be No 104. (Suit dismissed 
for default cannot be deemed to be pendin" 
and is no bar to a fresh suit.) 

3. (*98) 21 Mad 18 (22. 26). (Followed in A I R 

1929 Rang 67.) 

4. (’31) AIR 1931 Cal 779 (779). 

6. (’32) AIR 1932 Cal 761 (752). 

[See also (’31) AIR 1931 P C 263 (264).] 

6. (’83) AIR 1933 Sind 117 (117). 

Note 6 

1. (’07) 1 Sind L R 166 (167). (Court of Politi- 
cal Agent at Muscat is a foreign Court.) 


locality, beyond its jurisdiction.® It is 
similar power to restrain a party from 


[See (’38) AIR 1938 Rang 130 (134) : (1938) 
Rang Ij R 176 (P B). (According to S. 10, 
as amended by the Government of Burma 
(Adaptation of LawslOrder 1937 , the Courts 
in British Burma have no power to stay 
suits before them by reason of the pendency 
of suits founded on the same cause of ac- 
tion in British India. The amendment to 

S. 10. being an alteration in the form of 
procedure, has a retrospective effect.)] 

2. (’81) 7 Cal 82 (83, 84). 

3. (’20) AIR 1920 Bom 309 (310) : 44 Rom 272. 
(Per Pratt, J. — Followed in AIR 1921 Bom 
128.) 

(’27) AIR 1927 Bom 185 (137, 138). 

(’28) AIR 1928 Nag 66 (57, 58) : 28 Nag L R 
170. 

4. (*28) AIR 1928 Mad 491 (492). 


Section 10 
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Notes 7-9 


7. Suit, meaning of. — This Section applies only to suits SkuA cannot apply 
where one of the two proceedings is not a suit.^ An appeal is only a continuation 
of a suit and is included in the word suit’.^ Though the Section does not, of its 
own force, apply to proceedings other than suits, the procedure prescribed thereby 
should be applied to all proceedings to which the provisions of Section 141 may be 
applied.^ The proceedings spoken of in Section 141 however include only original 
matters in the nature of a suit such as proceedings in probate, guardianships and 
so forth.* (See Note 2 to Section 141.) In the case of such proceedings the procedure 
prescribed by Section 10 will become applicable by virtue of Section 141.® It will 
not apply to execution proceedings® and other miscellaneous proceedings both of 
which are not in the nature of original proceedings.^ The Lahore High Court has, 
however, held that the Section will not be applicable to a proceeding under 
paragraph 20 of Schedule II of the Code, which is a proceeding in the nature of 
an original proceeding.^ The judgment has not adverted to the applicability of 
Section 141 to the case. The decision does not appear to be sound in principle. 

As has been remarked in Note 3, the Court, of course, has power, apart 
from Section 10, to stay any proceeding if the ends of justice require it.® 

See also Notes under Section 11. 

8. CFOSS-Suits. — Cross-suits are suits in which the reliefs claimed must 
necessarily be different. As seen in Note 4 above, the old Section 12 did not apply 
to such suits for the reason that that Section required identity of reliefs.^ This is 
no longer necessary under the present Section. See Note 4. 

A brought a suit against B under Section 9 of the Specific Belief Act for 
recovery of possession of immovable property. Upon this, B brought a suit against 
A in the same Court, for declaration of his title to the land. It was held that the 
Court should, in the exercise of its inherent power ^ stay the hearing of the suit for 
possession until the question of title to the land in suit was decided in the other 
suit.® It will be noted that the question of title being irrelevant (under the 
provisions of Section 9, Specific Belief Act), in the suit for possession, the matter 
in issue in the two suits was not the same and so Section 10 did not apply. 

9. Same parties. — For exhaustive treatment, see Notes 41 and 42 to 
Section 11. It is not necessary for the application of the Section that all the 
parties on either side should be the same in both the suits. It is enough if there 

Nole^ 

1. (*29) AIB 1929 Lah 533 (533). 

(*35) AIR 1935 Sind 228 (231). (Where objec- 
tioDs to an award are preferred in a Court, 
no application under S. 10, Civil P. C. for 
stay of proceedings lies on the ground that a 
suit in respect of the same subject-matter 
has been instituted in another Court by the 
applicant.) 

(»29) AIR 1929 Lah 694 (695). 

2. (»23) AIR 1923 Cal 716 (717). 

(*16) AIR 1916 Mad 732 (732). 

(’31) AIR 1931 Cal 779 (779). 

(’22) AIR 1922 Sind 6 (7) : 16 Sind L R 79. 

[See (’31) AIR 1931 P C 263 (264). (Case 
under Ceylon 0. P. Code.)] 

[See also (’29) AIR 1929 Lah 1 (4) : 10 
Lah 447.] 

3. See S. 141, post. 


4. (’94) 17 All 106 (111) : 22 Ind App 44 (P C). 

5. (’22) AIR 1922 Sind 6 (8) : 16 Sind L R 79. 
(Proceedings under S. 11 (2) of the Arbitra- 
tion Act — Doubted in A I R 1928 Sind 169.) 

6. (’29) AIR 1929 Lah 694 (696). 

(’99) 22 Mad 256 (258). (Application under 
8. 47 was included in “suit.”) 

7. (’88) 21 Mad 18(22,26). (Application for leave 
to appeal is not a “suit”.) 

8. (’29) AIR 1929 Lah 533 (533). 

9. (’12) 4 Sind L R 187 (193). (General princi- 
pie of the Section may be applied to arbitra- 
tion proceedings.) 

(’33) AIR 1933 Lah 60 (50, 51). 

Note 8 

1. (’97) 20 Mad 418 (420). 

(’79) 4 Cal L Rep 282 (284). 

2. (*35) AIR 1935 Bang 356 (356). 
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is a substantial identity of the parties.^ Thus, where A and B first sue C, D and E, 
and then C brings a suit against A, B and X, it will be seen that A and B on 
the one side and 0 on the other, are parties to both the suits. If the other condi. 
tions of the Section apply, the fact that some parties are not parties in both the 
suits will not stand in the way of the application of the Section.^ 

10. Litigating under the same title. — See Notes to Section 11. 

11. ‘‘Court having Jurisdiction to grant the relief — These words have 
no reference to territorial jurisdiction. If the other conditions of the Section apply 
the late)? suit must be stayed even though the Court in which the previously 
instituted suit is pending has no territorial jurisdiction over the subject-matter of 
the later one.^ 

But it is essential that the Court in which the first suit is pending must be 
competent to grant, 

(1) the relief claimed in that suit,^ and also 

(2) the relief claimed in the subsequent suit.'*’ 

In other words, the suits must bo pending in Courts of concurrent jurisdic- 
tion.^ However, where the previously instituted suit is pending before the Privy 
Council, the later suit must bo stayed if the other conditions are fulfilled. The 
phrase 'having jurisdiction to grant the relief claimed* does not govern the words 
‘before His Majesty in Council*.® 


12. Interlocutory orders, pending stay, are not barred. — An order of 
stay under Section 10 does not operate so as to prevent the Court from passing 
interlocutory orders in it, such as for a receiver or an injunction or an attachment 
before judgment.^ It has, however, no jurisdiction to fix a further date for appear- 
ance unless moved by either party to do so.^ 


13. Decree, contrary to the provisions of the Section, is not a nullity.— 

A decree passed contrary to the provision of this Section is not a nullity and cannot 
be disregarded in execution proceedings.^ 

Further, as seen in Note 3 ante, the institution of a second suit is not 
barred by this Section. It only provides that the trial of the suit cannot be proceeded 


Note 9 

1. (’20) AIR 1920 Bom 296 (297) : 44 Bom 283. 
(’29) 114 Ind Gas 209 (209) (Pat). 

2. (’20) AIR 1920 All 70 (72) : 42 All 290. 

Note 11 

1. (*20) AIR 20 Low Bur 24 (25, 26) ; 10 Low 
Bur Rul 150. 

(*19) AIR 1919 Low Bur 10 (10) : 10 Low 
Bur Rul 154. 

2. (’14) AIR 1914 Lah 47 (48). 

(’17) AIR 1917 Cal 637 (637): 43 Cal 144 (147). 
(Jurisdiction deponds upon allegations in 
plaint and not on actual facts.) 

3. (*23) AIR 1923 Cal 716 (717). 

(’38) AIR 1938 Mad 602 (603). 

(’25) AIR 1925 All 677 (678) : 47 All 915. 
(’16) AIR 1916 Nag 70 (71): 12 Nag L R 174. 
(’29) AIR 1929 Oudh 341 (846) : 4 Luck 673. 
(Suit for profits which is solely cognizable 
by a Revenue Court cannot be stayed by 


prior suit for declaration of title pending in 
civil Court.) 

(’28) AIR 1928 Sind 169 (170) : 28 Bind L R 
427. 

4. (’19) AIR 1919 Lah 8 (8) : 1919 Pun Re 
No. 114. 

(’16) AIR 1916 Nag 70 (71): 12 Nag L R 174. 
(’25) AIR 1925 Mad 1051 (1052): 48 Mad 750. 
(District Court exorcising insolvency juris- 
diction under the Provincial Insolvency Act 
cannot stay suit pending against the insol- 
vent in the sub-Court.) 

5. (’20) AIR 1920 Oudh 222 (223) : 28 Oudh Gas 

214. 

[See also (’28) AIR 1928 All 866 (367).] 

Note 12 

1. (’22) AIR 1922 Bom 276 (276) : 46 Bom 481. 

2. (’28) AIR 1928 Lah 751 (752). 

Note 13 

1. (’19) AIR 1919 Lah 294 (295) : 1919 Pun 
Be No. 22. 


Beotion 10. 
Motes 9-lt 
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10 with. It is, oonsequently, a rule of procedure pure and simple.* Bales of prooedure 
Notes 18-16 in oivil oases can be waived by the consent of the parties. Henoei when the parties 
expressly: asked the Court to proceed with the subsequent suit, neither side can 
afterwards turn round and challenge the validity of the proceedings.^ 

14. Inherent power to grant stay. — See Note 3 foot-note 7 ante, and 
Section 151. 

15. Revisions — An erroneous order staying or refusing to stay a suit under 
Section 10 amounts to an exercise of a jurisdiction not vested in it by law or to a 
refusal to exercise a jurisdiction vested in it and it has been held by the Madras^ 
and Calcutta^ High Courts and by the Oudh Judicial Commissioner’s Court, ^ that a 
revision will lie against such an order. The Allahabad^ and Lahore^ High Courts 
have held that such an order is not '*a case decided” within the meaning of 
Section 115 and that consequently no revision will lie. 

For a full discussion, see Notes to Section 115. 

As to the power of the High Court to revise an order of stay made under 
the' inherent jurisdiction, see the undermentioned case.^ 

16. Letters Patent Appeal. — It has been held by the High Courts of 
Bombay^ and Calcutta^ that an order refusing to stay a suit under this Section is 
a judgment within the meaning of Clause 15 of the Letters Patent and hence is 
appealable under that Clause. But, it has been held by the Rangoon High Court 
that an order staying a suit under this Section is not a judgment and that a 
Letters Patent Appeal does not lie from such an order.^ 


2. (»37) AIR 1937 Nag 132 (132) : I L R 1937 

Nag 6. 

[See also (*38) AIR 1938 Rang 130 (134) : 
1938 Bang h R 176 (F B). (Amendment 
of S. le, by Government of Burma (Adap- 
tation of Laws) Order, 1937, is an altera- 
tion in the form of procedure.)] 

[But tee (’33) AIR 1933 Bom 85 (87) : 57 
Bom 364 (Per Beaumont, G. J.:— Decision 
granting or refusing stay goes to jurisdic- 
tion of Court.)] 

3. (*37) AIR 1937 Nag 132 (132) ; I L R 1937 

Nag 6. 

Note 15 


1. (’23) AIR 1923 Mad 88 (88). 


2 . 


3. 


4. 


6 . 


(’16) AIR 1916 Gal 318(319):42 Gal 926 (932). 
(If powers of the High Court under S. 115, 

0. P. Code, are doubted they have power 
under S. 15, Charter Act.) 

(’17) AIR 1917 Cal 248(249). (Refusal to stay 
— Power to revise assumed.) 

I ’23) AIR 1923 Cal 716 (717). 

I ’19) AIR 1919 Oudh 178 (179). 

*28) AIR 1928 Oudh 355(358):3 Luck 650(FB). 
’34) AIR 1934 All 520 (521). 

’29) AIR 1929 All 957 (959). 

’20) AIR 1920 All 197 (198) : 42 All 409. 

I ’22 AIR 1922 Lah 54 (55). 

’36) AIR 1936 Lah 569 (570). 


(’33) AIR 1933 Lah 191 (192). 

(’30) AIR 1930 Lah 525 (525). (Interlocutory 
order — Therefore no revision.) 

(’29) AIR 1929 Lah 662 (663). 

(’24) AIR 1924 Lah 425(42G):5Lah 288(FB). 
(Decided on 25th February 1924. The deci* 
sion in A I R 1925 Lah 144 which was decided 
on 18th December 1923, cannot be consider- 
ed to be good law after this Full Bench de- 
cision.) 

(’24) AIR 1924 Lah 567 (567). 

(’23) AIR 1923 Lah 69 (70). 

(’23) AIR 1923 Lah 615 (615, 617). 

(’21) 61 Ind Cas 830 (831) (Lah). (Holding to 
the contrary and therefore bad law.) 

[But see (’33) AIR 1933 Lah 50 (50, 51). 
(Order refusing stay of suit connected 
with a pending appeal till the disposal of 
such appeal is ’’case decided” within the 
meaning of 8. 115, C. P. Code.) 

(’33) AIR 1933 Lah 34 (34).] 

6. (’33) AIR 1933 Lah 605 (606). 

Note 16 

1. (’88) AIR 1933 Bom 85 (87) : 57 Bom 364. 

2. (’35) AIR 1985 Cal 1 (9) : 61 Gal 670. (AIR 

1933 Bom 85, Foil.) 

3. (’35) AIR 1985 Rang 73 (73) : 12 Rang 687. 
(Cl. 13 of the Letters Patent of the Rangoon 
High Court.) 
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1 1 , [ S. 13.] No Court’* shall try any suit®* or issue in 
which the matter directly and substantially’ 
Ret judiceu. dircctly and substantially in 

issue® in a former suit®® between the same parties,*® or between 
parties under whom they or any of them claim,*® litigating under 
the same title,’® in a Court competent’* to try such subsequent 
suit, or the suit in which such issue has been subsequently raised, 
and has been heard and finally decided*®® by such Court. 

Explanation I. — ^The expression “former suit” shall denote 
a suit which has been decided prior to the suit in question whether 
or not it was instituted prior thereto. 

Explanation 11. — ^For the purposes of this section, the com- 
petence of a Court shall be determined irrespective of any provi- 
sions as to a right of appeal from the decision of such Court.®® 

Explanation 111 . — ^The matter above referred to must in the 
former suit have been alleged by one party and either denied or 
admitted, expressly or impliedly, by the other.*® 

Explanation IV . — Any matter which might*® and ought*’ 
to have been made ground of defence*® or attack*® in such former 
suit shall be deemed to have been a matter directly and substan- 
tially in issue in such suit.** 


Explanation V. — Any relief claimed in the plaint, which is 
not expressly granted by the decree, shall, for the purposes of this 
section, be deemed to have been refused.*®* 

Explanation VI. — Where persons litigate hona fide in res- 
pect of a public right or of a private right claimed in common for 
themselves and others, all persons interested in such right shall, 
for the purposes of this section, be deemed to claim under the 
persons so litigating.*® 

[1877, S. 13; 1859, S. 2.] 

Synopsis 


1. Legislative changes. 

9. Scope, object and principle 
of the Section. 

3. Section it not exhaustive. 

4. Distinction between res judicata and 

estop^l. 

5. Essentials of res judicata. 

6. Plea of res judicata. 


7. Matter must be directly and 
substantially in issue. 

8. *'In issue." meaning of. 

9. Issue of fact. 

10. Mixed question of law and fact. 

11. Issue of law. 

12. Matter, if not in issue at all, is not 
res judicata. 


Sgotlon 11 
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13. Matter collaterally and incidtfitally 
in iMue— General. 

14. Suit for rent, question of title in. 

15. Suits for rent for successive periods 

^ or for other recurring liability. 

16. Suits for maintenance at different 

rates. 

17. Suits relating to the rate of rent 

or the area for which rent is pay- 
able. 

18. Matter must have been alleged on 

one side and denied or admitted on 
the other— Explanation III. 

19. Ex parte decree. 

20. Former suit — Explanation 1 — Gene- 

ral. 

21.*'Suit,** meaning of. 

22. Interlocutory orders. 

23. Execution proceedings. 

24. Application for amendment 

of decree. 

25. Order rejecting memorandum 

of appeal. 

26. Application for review. 

27. Arbitration proceedings. 

28. Miscellaneous proceedings. 

29. Two suits or appeals tried together 

— Appeal from decision in one 
only, if and when barred. 

30. Two suits tried together — Sepa- 

rate judgments — Appeal from 
one alone, if barr^ — See 
Note 29. 

31. Two appellate decrees in similar 

terms — Appeal from one, if 
barred — See Note 29. 

32. General principles apply to 

appeals — See Note 29. 

33. Matter directly and substantially 
in issue "constructively** — Expla- 
nation IV — General. 

34. Where relief claimed in later suit 

is same though under different 
capacities and vice-versa — Bee 
Note 88. 

35. Grounds of attack or defence in 

subsequent suit which might and 
ought to have been alleged as 
grounds of attack or defence in 
former suit. 

36. **Might.** 

37. "Ought.** 

38. Grounds of attack. 

39. Grounds of defence. 

40. Application of the above princi- 
ples to mortgage suits. 

41. Former suit must have been 
between the same parties 
or between parties under 
whom they or any of them 
claim. 


42. "Same parties,** meaning of. 

43. Jus tertii. 

44. Intervenors. 

45. Same person as party in differ- 

ent characters — See Note 70. 

46. Co-defendants. 

47. Co-plaintiffs. 

48. "Parties under whom they or any 
of them claim.’* 

49. Parties claiming under parties 
in previous suit. 

50. Hindu son, if claims through 
father. 

51. Co-heirs, if claim under each 
other. 

52. Co-owners, if claim under 
each other. 

53. Co-tenants. 

54. Transferor and transferee. 

55. Mortgagor and mortgagee. 

56. Judgment-debtor, decree- 
holder and auction pur- 
chaser. 

57. Lessor and lessee. 

58. Miscellaneous. 

59. Persons represented in prior 
suits — Representative suits — 
Explanation VI. 

59a. Suits under O. 1 R. 8 and 
S. 91, Civil Procedure Code. 

60. Suits by or against shebaits 
and trustees. 

61. Suits by or against manager 
of a Hindu family. 

62. Suits by or against Karnavan 
of Malabar Tarwad. 

63. Suits by or against a Hindu 
widow. 

63a. Suits by Hindu reversioners. 
63b. Decree against one only of 
several legal representatives. 

64. Suits by or against adminis- 
trators. 

65. Suits by or against abenami- 
dar or agent. 

66. Suits by or against joint con- 
tractors or wrong-doers. 

67. Miscellaneous. 

68. Judgments in rem. 

69. Decree against minor. 

70. Litigation must be under the 
same title. 

71. Nature of title derived from party. 

— See Note 49. 

72. Identity of subject-matter and cause 
of action. 

73. The Court trying the former 
suit must have been compe- 
tent to try such subsequent 
suit or the suit in which such 
issue has been subsequently 
raised. 

74. "Court,** meaning of. 
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75. Where Court deciding former iuit 
it one of excluuve jurisdiction. 

76. Exclusive jurisdiction of 

Revenue and Civil Courts. 

77. Concurrent jurisdiction of 

Revenue# Rent and Settlement 
Courts and Civil Courts. 

78. Court deciding former suit must be 
' a Court of concurrent jurisdiction 
both as regards pecuniary value 
and as regards subject-matter. 

79. Pecuniary jurisdiction, nature 
of. 

80. Bona hde valuation of plaint 
determines jurisdiction. 

81.lt is not determined by the 
amount of demand or of the 
transaction from which the 
claim has arisen. 

82. When the lirst Court is an in- 
ferior Court and the second 
Court a superior Court. 

83. Jurisdiction as regards subject- 
matter. 

84. Jurisdiction of a special nature. 

85. Proceedings under the l 4 uid 

Acquisition Act — See 

Note 28. 

86. Proceedings under the Com- 

panies Act — See Note 28. 

87. Administration proceedings 

— See Note 28. 

88. Proceedings under the Dek- 
khan Agriculturists* Relief 
Act. — See Note 84. 

89. Proceedings under the 
Probate and Administration 
Act (now the Indian Succes- 
sion Act). — See Note 28. 

90. Proceedings under the Oaths 
Act. — See Note 28. 

91. Proceedings under the Small 
Cause Courts Act. — See 
Notes 75 und 83. 

92. Proceedings under the Insol- 
vency Acts. — See Note 28. 

93. The Court must have been able to 
try the whole suit and not merely 
the issue. — See Note 73. 

94. The competency must be of 
the trial Court in the former 
suit and not that of the Appel- 
late Court therefrom. 

95. The Court does not cease to be 
competent if the inability to try 
arises, not from incompetence, 
but from the existence of 
another Court with preferential 
jurisdiction. 

96. The fact that appeals lie or do 
not lie to different Courts does 
not affect competency — Ex- 
planation II. 

97. The competency must have 
existed at the date of the former 
suit. 


98. Fraud, if affects competency — 
Judgment obtained by fraud or 
collusion. 

99. Criminal and Civil Courts. 

lOO. The matter must have been 

heard and finally decided. 

101. No matter left undecided can be 
deemed to have been decided. 

102. Reservation of liberty to bring 
a fresh suit on an issue. — Soo 
Note 101. 

103. Issues omitted or refused to be 
decided. 

104. Decision must have been on the 
merits. 

105. Decision on preliminary or 
technical points. 

106. Dismissal for non-prosecution or 
for default to do anything 
ordered by the Court to be 
done. 

107. Plea of set-off. 

108. Decision must have been necessary 
for the determination of the suit 
— General. 

109. Plaintiff's suit wholly dismissed 
— Adverse finding against defen • 
dant. 

110. Suit wholly decreed — Adverse 
finding against plaintiff. 

111. Finality of appealable decisions. 

112. Finality of provisional orders. 

113. Finality of conditional decrees. 

114. Consent decrees. 

115. Declaratory decrees. 

116. Finality of decrees in redemption 
suits. 

117. Decision need not have been em- 
bodied in the decree. 

11 8. Decision need not be express but 
may be implied. 

119. How to determine what issues were 
decided — General. 

120. Reference to judgment. 

121. Reference to pleadings. — See 

Note 119. 

122. Extrinsic evidence. 

123. Relief claimed but not granted — 
Explanation V — General. 

124. Relief claimed must have been 

substantive and not auxiliary. 

125. Relief must have been one 
which the Court was bound to 
grant and not one which it has 
discretion to grant or refuse. 

126. Effect of supersession of decree in 
appeal or otherwise. 

127. Judgments not res judicata may be 
admissible in evidence — Bee Notes 
2, 41 and 68. 

128. Withdrawal of suit without permis- 
sion— See also O. 23, B. 1. 

129* Wrong decision on a ques- 
tion of res judicata —Revi- 
sion. — See Section 115, Note 13. 
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Seoilonli 
Note i 


Other Topics 


Abatement. See Note 106Pt.(6);Notel05F-N(l]. 

Agra Tenancy Act, Note 58 Pt. (4). 

Alternative findings. See Note 7 Pts. (20 to 28). 

Alternative remedies — Election of one is a bar. 
See Note 85. 

Applicability to appeals.. See Note 21 Pt. (1) and 
Notes 29, 30. 

Cause of action distinguished from matter 
directly and substantially in issue. See 
Notes 7, 72 and 81 Pt. (2). 

Cess. See Note 15 F-N (1); Note 17 F-N (2). 

Claim cases. See Note 28 Pt. (7); Note 56 
Pts. (8) to (10); Note 112 Pt. (1). 

Compromise decree. See Note 114; Note C8Pt.(4). 

Conflicting decrees — Later to prevail. See 
Note 100 Pt. (3). 

Consent order. See Note 22 F-N (1). 

Decision by Court of incompetent jurisdiction — 
Effect. See Note 73 Pt. (4). 

Decision of liquidating Court. See Note 28 
^ts. (14) and (15) and Note 67 Pt. (3). 

Decision under Bengal Tenancy Act, 8 of 1885. 
See Note 17 F-N (1); Note 28 F-N (19) and 
Note 77 FwN (1). 

Decision of Mamlatdar. See Note 28 F-N (19). 

Decree incapable of execution. See Note 23 
F-N (6). 

Decree for possession -> Conditional on payment 
of dower. See Note 118. 

Decree not based on finding. See Note 108 
Pts. (2) and (3); Note 7. 

Decree for restitution of conjugal rights. See 
Note 36 Pt. (11); Note 89 F-N (1). 

Decree without judgment — If res judicata. See 
Note 2 Pt. (14). 

Dismissal as barred by limitation. See Note 23 
Pts. (8) and (36); Note 124 Pt. (2); Note 105 
F-N (1); Note 101 F-N (6). 

Dismissal for want of evidence. See Note 101 
Pt. (9). 

Dismissal for want of jurisdiction. See Note 73 
Pt. (5) ; Note 105 F-N (1) ; Note 101 
F-N (9a). 

Dismissal for want of cause of action. See 
Note 101 F-N (9a). 

Dismissal of an application under O. 21 H. 2. 
Sec Note 28. 

Doctrine — Construction not too technical. See 
Note 2 Pt. (27). 

Effect of statute passed after former suit. See 
Note 70 Pt. (14) ; Note 36 F-N (7). 

Erroneous decision. See Note 2 Pt. (17) ; Note 9; 
Note 11 Pts. (1) and (6). 

Estoppel against statute. See Notes 4 and 11. 


Explanation IV and 0. 2 R. 2. See Note 2 
Pts. (19) and (20); Note 88 Pt. (4). 

Former decision regarding validity of document. 
See Note 7 Pt. (28). 

Finding as to validity of kabuliyat, when res 
judicata. See Note 11 Pt. (8) ; Note 14 
F-N (3). 

Findings for ascertaining costs only. See Note 7 
Pt. (14). 

Finding not material. See Note 7 Pt. (13) ; 
Note 12 Pt. (8) ; Note 18 ; Note 108. 

Future interest. See Note 97 Pt. (3). 

Future profits. See Note 15 Pt. (1) ; Note 125. 

Income-tax proceedings. See Note 28 Pt. (18). 

Issue decided as being necessary. See Note 7 
Pt. (29). 

Issue improperly raised. See Note 7 Pt. (11) ; 
Note 108 Pt. (1). 

Issue left open. See Note 101 Pt. (2). 

Issue not expressly raised. See Note 7 Pt. (6). 

Joinder of several causes of action to avoid bar. 
See Note 80 Pt. (1) and Note 81 F-N (1). 

Jurisdiction question wrongly decided in prior 
suit. See Note 11 Pt. (6) ; Note 73 Pt. (6). 

Muneif. See Note 78 Pt. (1) and Note 72. 

Obiter dictum — If res judicata. See Note 108 
Pt. (la) and Notes 12 and 13. 

Partition suit. See Note 86 Pt. (9) ; Note 46 
Pts. (10) to (12); Note 59 Pt. (9a); Note 37 
Pt. (12). 

Partnership suit. See Note 105. 

Private right claimed in common with others. 
See Note 59. 

Probate Court decisions. See Note 28. 

Pro forma defendant. See Note 12 Pts. (4) and 
(5) ; Note 46 Pt. (13). 

Relief not asked for. See Note 12 Pt. (4) and 
Note 123 Pt. (3) ; Note 124 Pt. (1). 

Res judicata apart from Section. See Note 2 
Pt. (8); Note 3; Note 20 Pt. (4); Note 22; Note 
23 Pt. (3); Notes 24, 26, 27 Pt. (2); Note 63 
Pt. (3) ; Note 79 Pt. (2). 

Same cause of action and distinct cause of 
action. See Note 11 Pts. (2) and (4); Note 72. * 

Specific performance. See Note 40 Pt. (30) ; 
Note 72 F-N (6). 

Subject-matter different. See Notes 7, 72, 73, 78, 
83. 

Subordinate Judge. See Note 82. 

Two grounds of attack. See Note 88. 

Waiver of plea of res judicata. See Note 6 
Pts. (2). (9) and (11). 

Whether judgment or findings and grounds are 
res judicata. See Note 2 Pts. (12) and (13). 

When plea may be taken. See Note 6. 


1. Legislative changes. 

(1) Explanations I and II are new. 

(2) Explanation IV to Section 13 of tho old Code has been omitted as 

being unnecessary and liable to lead to misconstruction. 

(3) Explanation VI to Section 13 of the old Code has been removed 

from this Section and re-enacted as Section 14 of the present Code. 



EES JUDICATA 


143 


(4) The expression “public right” in the present Explanation VI is new and 
has been added in view of the provisions of Section 91 newly added. 

a. Soopof object and principle of the Section. — This Section embodies 
the doctrine of res judicata or the rule of conclusiveness of judgments, as to the 
points decided, in every subsequent suit between the same parties.^ It is aimed at 
superfluous suits*-* and is really one of convenience and rest and not of absolute 
justice.*’ It is based partly on the maxim of Roman Jurisprudence Interest reipuhlicm 
ut sit finis litium — it concerns the state that there be an end to law suits — and 
partly on the maxim Nemo debet bis vexari pro una et eadem causa — no man should 
be vexed twice over for the same cause.^ As was observed by Sir Lawrence Jenkins 
in Sheoparsad Singh v. Bamnandan Prasad Singh, ^ “the rule .... while founded 
oh ancient precedent, is dictated by a wisdom which is for all time.” But for this 
rule there would be no end to litigation and no security for any person : the rights 
of persons would be involved in endless confusion and great injustice done under 
cover of the law.® 

This Section as well as the corresponding Sections of the former Codes were 
not introducing any new law in this country but were only putting into the form 
of a Code that which was the general doctrine of res judicata at the time.^ 

The general principles of res judicata do not, therefore, qualify in any way 
the provisions of Section 11.® When a case falls within the terms of the Section it 
is that Section that must be applied and not any general principles of res judicata? 
Nor can the Section itself bo extended to cases not strictly covered by it.^® 

Stated in a simple form, where there has been an executable judgment 
between the parties, the rule of res judicata will prevent a fresh suit between 
them for the same relief.^^ The bar is not merely confined to the judgment but 

9. (’29) 117 Ind Gas 68 (69) (Lah). 

(’02) 24 All 112 (118). 

(*26) AIR 1926 Cal 568 (573). 

'(’38) AIR 1938 Lah 811 (812) : 1 L R (1939) Lah 
183 

(’26)’ AIR 1926 Lah 670 (671). 

(’28) AIK 1928 Mad 810 (815). 

10. (’27) AIR 1927 Mad 150 (163). 

(’07) 1907 Pun W R No. 66 p. 880 : 1907 Pun 
Be No. 57, p. 238 (PB). 

(’03) 25 All 138,(141). 

11. (’25) AIR 1925 P 0 34 (36) ; 52 Ind App 79 : 
52 Cal 314 (PC). 

(’84) 6 All 269 (274) : 11 Ind App 87 (PC). 
(’16) AIR 1916 All 261 (264). 

(’01) 23 All 465 (466). 

(’91) 13 All 98 (100). 

(’86) 1886 All \V N 100 (100). 

(’84) 6 All 448 (449). 

(’70) 2 N W P H C R 882 (890). 

(’89) AIR 1939 Bom 261 (264) : 41 Bom L R 
497 (508). 

(’80) 4 Bom 247 (262, 263). 

(’23) AIR 1923 Cal 262 (266). 

(’22) AIR 1922 Cal 73 (74, 75). 

(’06) 33 Cal 679 (681). 

(’74) 1 Cal 144 (146) : 2 Ind App 288 (PC). 
(’68) 10 Suth W R 396 (897) . 

(*14) AIR 1914 Lah 24 (26) : 1914 Pun Be 
No. 12. 


Section 11 — Note 2 

[See (’02) 24 All 188 (141).] 

’06) 16 Slad L Jour 526 (528). 

’89) 11 All 148 (162) (PB). 

’83) 7 Bom 467 (470). 

’10) 6 Ind Caa 198 (199); 37 Cal 197. 

’12) 6 Low Bur Rul 93 (97). 

’02) 24 All 112 (116, 116). 

’10) 8 Ind Cas 9 (11, 16) (All). 

’16) AIR 1916 Mad 167 (161). 

’25) AIR 1925 Oudh 118 (119). 

’05) 8 Oudh Cas 389 (390). 

’22) AIR 1922 Pat 44 (46): 1 Pat 90. 

[See (’26) AIR 1926 Cal 650 (651).] 

’16) AIR 1916 P C 78 (80) ; 43 Cal 694 : 43 
Ind App 91 (PC). 

(1672-1016) 6 Co Rep 7a (9a) : 77 E R 263 
(266), Perrer's case. (Quoted in A I R 1916 
P C 78.) 

7. (’03) 26 Mad 760 (770). 

(’78)3 Bom 3 (6). 

(’93) 20 Cal 79 (86) (PC). 

(’86) 11 Cal 801 (809) : 12 Ind App 23 (PC). 
(’.71) 16 Suth W R 80 (31) (PC). 

8. (’26) AIR 1926 Cal 568 (573, 674). 

(’33) AIR 1988 Lah 614 (614). (General prin- 
cijples cannot override express provisions of 
this Section.) 


5, 


6 . 


Seetion It 
Motes 
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extends to all facts involved in it as necessary steps or groundwork for the decision : 
in other words, a judgment operates as a bar as regards all findings which are 
essential to sustain the judgment.** And it is really the ground of the decision that 
operates as res judicata;^^ so that if there is merely a decree without a judgment 
it will not operate as res judicata}* It is the substantial effect of previous decisions 
that must bo considered.*^* So, where a decree is passed on the footing of facts 
admitted, res judicata extends not merely to the actual decision in the case but to 
the common facts admitted by both the parties and made the foundation of the 
decree.***’ The Section does not create any right or interest in property but only 
operates os a personal bar.** Nor does the Section compel the Court trying the 
later case to hold that the previous decision is correct.**’ In fact, an erroneous 
decision will bo as nimh res judicata as a correct decision.** The rule merely estops 
the parties from proving that it is not correct.** 


(’71) 1871 Pun Be No. 48. 

(’18) AIB 1918 Mad 1159 (1161, 1162). 

(’S3) AIB 1988 Oudh 104 (107). 

(’29) AIB 19290udh 172 (178,: 4 Luck 603(FB). 
(’27) AIR 1927 Oudh 60 (62). 

(S«« also (’36) AIR 1985 Fesh 160(151). 
(Matter which is res judicata cannot be agi- 
tated afresh merely by reason of suggestion 
in judgment that party may bring another 
suit.)) 

12. (’24) AIR 1924 Cal 600 (605). 

(’26) AIR 1926 Cal 1003 (1004, 1005). 

(’82) AIR 1982 Cal 885 (887). 

(’10) 6 Ind Cas 554 (558) (Cal). 

(’09) 1 Ind Cas 808 (810) (Cal). 

(’07) 6 Cal L Jour 621 (680). 

(’97) 24 Cal 900 (902, 907). 

(’88) AIR 1938 I,ah 869 (888) (FB). (Former 
suit for possession of mosque dismissed on 
ground of adverse possession of defendant — 
Mosque demolished — Subsequent suit for 
restoration of mosque and for declaration of 
right to say ‘prayers — Issue involved in both 
suits same.) 

(’06) 15 Mad Ij Jour 7 (9). 

(’14) AIR1914 Nag 58(59, 60): 10NagLB28. 
(Res judicata applied to orders.) 

(’37) AIR 1937 Rang 214 (218) : 14 Rang 652. 
(’35) AIR 1935 Rang 118 (ll9). 

See also Note 108 below. 


[But sea (’24) AIB 1924 All 927 (928).] 

13. (’30) AIB 1930 Mad 471 (478). 

(’25) AIB1925 Ondh309(304): 28 0udbCaB2. 
(’25) AIR 1925 Cal 580 (531). 

(’06) 29 Mad 42 (43, 44). 

(’2.5) AIB 1925 Oudh 390(891): 29 Oudh Cas 98. 

14. (’25) AIR 1925 Cal 1116 (1118). 

14a.(’88) AIR 1933 Cal 222 (230). 

14b.(’82) AIR 1982 Mad 519 (521). 

[See also (’86) 68 Cal 550 (558). (Consent 
decree.)) 

15. (’21) AIR 1921 Mad 806 (808) : 44 Mad 514. 

16. (’ll) 9 Ind Cas 686 (687) (Mad). 

17. (’26) AIB 1926 Nag 476 (478). 

(’34) AIB 1984 Cal 282 (288) : 61 Cal 284. 
(*81) AIB 1931 All 426 (426). 

(’27) AIB 1927 All 206 (207). 

(’15) AIB 1915 All 400 (401) : 87 AU686(539). 
(’02) 24 All 188 (141). 


(’99) 21 All 505 (513, 514) : 26 Ind App 175 
(PC). (The question is not whether that judg- 
ment was right but whether it did or did not 
finally decide the matter in issue.) 

(’89) 11 All 187 (190) (FB). 

(’86) AIB 1936 Bom 402 (404) : 60 Bom 1008. 
(Decision is res judicata as between parties, 
though it has been overruled.) 

(’82) AIR 1982 Bom 257 (259). 

(’80) AIR 1930 Bom 135 (188) : 53 Bom 676. 
(’28) AIR 1928 Cal 717 (718). 

(’25) AIR 1925 Cal 187 (189). (A judgment of 
a competent Court cannot be assailed in 
subsequent suit on ground of mistake.) 

(’28) AIR 1928 Cal 629 (680). (Subsequent 
change in the view of law taken in prior de- 
cision will not take away its effect.) 

(’15) AIB 1915 Cal 629 (631). 

(’87) AIB 1937 Lah 649 (651). (Where a deci- 
sion between the parties was eonsidered by 
the Court and declared not to be res judicata 
the latter decision, even if erroneous in law, 
operates as res judicata.) 

(’26 1 AIR 1926 Lah 24 (25). (A wrong order is 
final unless setasidein accordance with law.) 
(’79) 1879 Pun Be No. 45, p. 123 (124). (Prior 
suit for possession — Occupancy rights sot op 
by defendants — Defendants referred to sepa- 
rate suit — Res judicata.) 

(’87) AIK 1937 Mad 254 (257) : I L B (1987) 
Mad 864 (FB). (Interpretation of statute held 
to be erroneous in later decisions — Still it is 
res judicata between the parties.) 

(’28) AIR 1923 Mad 545 (550). (Wrong decision 
on a mistake of fact.) 

(’21) AIR 1921 Mud 315 (317). 

(’20) AIB 1920 Oudh 802 (804) : 23 Oudh Cas 
269. 

. (’89) AIR 1939 Pat 280 (281). 

(’80) AIR 1930 Pat 585 (587) : 9 Pat 674. 

(’80) AIR 1 80 Pat 71 (74). 

(’24) AIR 1924 Pat 862 (866). (Accepting a 
decision under protest does not prevent its 
being res judicata.) 

(’80) AIB 1930 Rang 294 (295). 

18. (’ll) 9 Ind Cas 686 (687) (Mad). 

(’25) AIB 1925 Cal 785 (787, 788). 
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The doctrine of res judicata is different from the mle laid down in 0. % 11 

B. 3 of the Code in that, firstly, the former refers to the plaintiff’s duty to note 2 
bring forward all the grounds of attack in support of his claim while the latter 
only requires the plaintiffs to claim all reliefs flowing from the same cause of 
edition , and secondly, the former rule refers to both parties and precludes a suit 
as well as a defence, while the latter refers only to the plaintiff.^ The rule of res 
judicata differs from the rule in Section 47 in that the former bars the trial of 
an issue which was, or which might and ought to have been, raised and decided in 
a previous suit, while Section 47 bars a suit for the determination of certain 
questions specified therein but not the trial of an issue involved in those questions.^^ 

The rule of res judicata differs also from Section 10 in that, firstly, Section 10 
bars the trial of a suit while Section 11 bars the trial of both the suit and of the 
issue involved in the suit^^ and secondly. Section 10 relates to matters sub jvdice 
while Section 11 relates to matters which have passed into rem judicatum.^ 

The Section must be construed as it stands^^ but, as in the case of all legis- 
lative enactments, if possible, so as to avoid an anomalous result.^^ In interpreting 
the language of the Section, the fundamental principles of the rule to which the 
Section gives expression must not be ignored unless the words of the statute clearly 
contradict those principles.*^ In view of the fact that the doctrine is in no way 
opposed to the spirit of the law as expounded by Hindu and Mahomedan commenta- 
tors, its application by the Courts in India should be influenced by no technical 
considerations of form, but by matter of substance within the limits allowed by law.*^ 


The bar of res judicata is reciprocal and mutual to the parties in the later 
action : a judgment is conclusive upon both the parties and not merely as against 
the person who is defeated in the suit : in other words, a party will be concluded 
against his contention by a former judgment if he could have used it as a protection, 
had the judgment been the other way : and a person can claim the benefit of a 
judgment as an Gstopi)el upon his adversary, if he would have been prejudiced by a 
contrary decision of the case.*® Thus, a suit was brought by tJio adopted son of a 
Hindu widow, for possession against an alienee from the widow. The suit was dis- 
missed on the ground that the alienation would be valid during the lifetime of the 
widow. A second suit for possession was brought after the death of the widow. It 
was held that the alienee could not plead that the cause of action had arisen during 
the lifetime of the widow and that the suit was barred by limitation.*®® 


This Section does not deal with the question of jurisdiction as it does not 
affect the cognizaUlity of suits but only bars their trial,^ A decision, although it 


19. See (’23) MB 1928 Mad 257 (2G0) : 46 Mad 

136. 

20. See (’21) AIB 1921 P 0 231 (238) (PC). 

21. (*97) 24 Oal 366 (367). 

22. (’29) AIB 1929 Oudh 341 (846) : 4 Luck 678. 
(*89) 11 All 148 (164). 

23. (’89) 11 All 148 (164). 

24. (’04) 6 Bom L B 98 (108). 

26. (’86) 9 Boin 76 (81). 

26. (’86) 8 All 824 (834). 

(’89) 11 All 148 (168, 164). 

* (’27) AIB 1927 Lah 289 (294) : 8 Lah 884 

(F B). 


27. (’16) AIB 1916 P 0 78 (81) : 43 Cal 694 : 43 
Ind App 91 (P C). 

(’30) AIB 1930 P C 22 (23) : 57 Ind App 24 
(PC). 

(’81) AIB 1931 Bom 507 (508). 

(’13) 87 Bom 224 (280, 231). 

(’18) 20 Ind Cas 700 (700) (Cal). 

[But tee (’07) 1907 Pun Be No. 67, p. 288 
(262).] 

28. (’07) 6 Cal L Jour 621 (628). 

28a.(’86) AIR 1986 Bom 402 (404): 60 Bom 1008. 

29. (’21) AIR 1921 Mad 806 (809) : 44 Mad 514. 

8CPC. 10. 
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may not be res judicata, may still be a binding precedent.^ A judgment inter 
partes may also be admitted in evidence in a subsequent suit between the same 
parties, where the existence of such judgment is relevant under the provisions of 
the Evidence Act.’' ^ also the undermentioned case.” 

3. Section is not exhanstiTe. — Section 11 is not exhaustive of the 
general doctrine of res judicata} The principle of conclusiveness of judgments is 
much wider than the terms of the Section’ and remains apart from the provisions 
of the Code.* Therefore, recourse may properly be had to the decisions of the 
English Courts, for the purpose of ascertaining the general principles governing the 
application of the doctrine.’* But the Section is exhaustive in respect of all 
which fall within its terms and to such cases the Court cannot travel outside the 
Section and apply the general principles of law.* The following are some the 
classes of cases which do not fall within the terms of the Section and to which 
the general doctrine of res judiccUa will be applicable : 

(1) A previous order in a proceeding finally adjudicating a matter cannot 
be canvassed by the parties thereto in subsequent stages of the same proceeding} 

(2) A final order in a previous proceeding, not a suit, will bar a subsequent 
suit between the same parties on the same matter.’ 


80. (’39) AIB 1989 Gal 192 (196). 

81. (’38) 173 Ind Css 447 (448) (P C). 

(’86) AIB 1986 Oudh 189 (191). (Certain issue 
decided against succeeaful party in prior suit 
— Such issue arising between same parties in 
subsequent suit — Finding though not res 
judicata still throws heavy onus on such 
party in subsequent suitto prove that finding 
in prior suit is wrong — Judgment in prior 
suit is admissible.) 

82. (’38) AIB 1938 Cal 84 (3.1): I L B (1987) 1 Cal 
400. (Decision of Iligh Court inter partes, 
still held conclusive on a case in regard to 
the same facts.) 

Note 3 

1. (’32) AIB 1982 P 0 161 (164) : 10 Bang 322 ; 
69 Ind App 247 (PC). 

(’13) 19 Ind Cas 6S6 (658) : 86 Mad 141. 

(’31) AIB 1981 P C 114 (117) : 53 All 103: 68 
Ind App 158 (PC). 

(’87) AIB 1937 All 251 (268). 

I ’24) AIB 1924 All 815 (816). 

’94) 16 All 464 (472). 

’84) 6 All 269 (274) : 11 Ind App 87 (PC). 
’81) AIB 1931 Bom 607 (608). 

< ’08) 32 Bom 391 (398). 

(’94) 19 Bom 821 (826). 

’82) 6 Bom 703 (715). 

r’39) AIB 1989 Cal 169 (174) : I L B (1938) 2 
Gal 418. 

(’30) AIB 1930 Gal 5 (8) : 56 Gal 639. 

(’24) AIB 1924 Cal 600 (605). 

(’38) AIB 1938 Lah 571 (574). 

(’80) AIB 1980 Lah 487 (488). 

(’29) AIB 1929 Lah 781 (782). 

(’26) AIB 1926 Lah 608 (604) : 8 Lah 15. 
(’92) 16 Mad 111 (119). 

(’25) AIB 1926 Oudh 118 (119). 

(’26) AIB 1926 Sind 286 (287):21 8indIiB28. 

2. (’98) AIB 1928 Oudh 359 (801) : 8 Imok 487. 


3. (’21) AIB 1921 P C 11 (13) : 48 Cal 499 : 48 
Ind App 187 (PC). 

(’84) AIB 1984 Cal 430 (482) : 61 Cal 1. 

(’31) AIB 1931 Bom 607 (508). 

(’34) AIB 1984 Cal 480 (482) : 61 Cal 1. 

(’24) AIB 1924 Mad 578 (580). 

(’25) AIB 1925 Oudh 118 (119). 

8a.(’82) AIB 1982 P C 161 (164) : 10 Bang 822 : 
69 Ind App 247 (PC). 

4. (’28) AIB 1928 Mad 840 (845). 

(’83) AIB 1933 Lah 646 (647) : 14 Lah 487. 
(’35) AIB 1986 Cal 792 (798). 

(’25) AIB 1925 Cal 1046 (1046, 1047). 

(’38) AIB 1983 Lah 551 (552) : 14 Lah 869. 
(’26) AIB 1926 Lah 670 (671). 

(’29) 117 Ind Cas 68 (69) (Lah). 

(’28) 108 Ind Cas 628 (624) (r4ah). 

(’34) AIB 1984 Sind 112 (lis). 

5. (’24) AIB 1924 Mad 406 (410, 411). 

(’21) AIB 1921 P G 11 (l2, 18) : 48 Cal 499 : 
48 Ind App 187 (PC). 

(’25) AIB 1925 All 603 (504): 47 All 637 (FB). 
(’17) AIB 1917 All 144 (146). 

(’84) 6 All 269 (274) : 11 Ind App 87 (PC). 
(’8l) 8 All 766(767). 

(’64) 1 Bom H C E 173 (176). 

(’06) 10 Cal W N 529 (682). (Review— AppU- 
cation for, on the ground that vakil was not 
authorised — Dismissal — Fresh suit tot same 
purpose is barred.) 

(’80) AIB 1980 Lah 886 (887) : 11 Lah 470. 
’26) AIB 1926 Lah 37 (88). 

(’25) AIB 1926 Lah 607 (608). 

’10) 8 Ind Gas 779 (779) (Lah). 

’29) AIB 1929 Mad 404 (406). 

I ’21) 62 Ind Cas 703 (704) (Mad). 

I ’26) AIB 1926 Oudh 420 (422). 

I ’SO) AIB 1936 Pat 447 (449). 

6. (’26) AIB 1926 All 489 (489) : 48 All 422, 
(Previous decision under O. tt, B. 6.) 
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(3) An order in an execution proceeding will be binding in subsequent 
execution proceedings/ 

For a fuller discussion of the matter, see Notes 22 to 32, infra. The general 
principles of res judicata cannot be used in such a way as to practically render 
the provisions of Section 11 nugatory.® 

4. Dfstinotion between res jndioata and estoppel. — The doctrine of 
res judicata really differs in essential particulars from the doctrine of estoppel, 
though the former is very often treated as a branch of the law of estoppel.' 
Firstly, the doctrine of res judicata results from a decision of the Court while 
estoppel results from the acts of parties themselves. Secondly, the rule of res 
judicata proceeds, as has been seen already in Note 2, on grounds of public policy, 
viz., that there should be an end to litigation, while the rule of estoppel proceeds 
upon the doctrine of equity that he who, by his conduct, has induced another to 
alter his position to his disadvantage, cannot turn round and take advantage of 
such alteration of the other's position.'* Thirdly, the rule of res judicata prohibits 
an inquiry in limine and ousts the jurisdiction of the Court to try the case while 
an estoppel is only a rule of evidence? Lastly, the theory of res judicata is to 
presume conclusively the truth of the former decision while the rule of estoppel 
prevents a person from setting up what he calls the truth.® 


B. EBSentials of res jndioata The essentials for the applicability of the 

general principles of res judicata are well brought out in the following observations 
of Sir William DeGrey in the leading case of the Duchess of Kingstone^: 

"From the variety of cases relative to judgment being given in evidence in civil suits, 
these two deductions seem to follow as generally true : first that a judgment of a Court of 
concurrent jurisdiction, directly speaking on the point, is, as a plea, a bar, or as evidence, 
conclusive, Ijetwcon the same parties, upon the same matter, directly in question in another 
Court ; secondly, that the judgment of a Court of exclusive jurisdiction, directly on the point, 
is, in like manner, conclusive upon the same matter, between the same parties, coming 
incidentally in question in another Court, for a different purpose. But neither the judgment 
of a Court of concurrent or exclusive jurisdiction is evidence of any matter which came 
collaterally in question, though within their jurisdiction, nor of any matter incidentally 
cognizable, • nor of any matter to bo inferred by argument from the judgment." 

Thus it is clear that it is essential that the former judgment must be — 

(1) that of a Court of competent jurisdiction, 

(2) directly speaking upon the matter in question in the subsequent suit, 

(3) between the same parties. 


(»22) AIR 1922 P C 80 (84) ; 45 Mad 320: 49 
Ind App 129 (PC). 

(’26) AIR 1925 All 503 (504) ; 47 All 637. 
(’24) AIK 1924 All 225 (227) : 46 All 32. 
(Previous application under O. 34, R. 6.) 
(’07) 29 All 608 (612). (Dismissal of applica- 
tion under 0. 9, R. 13, bars subsequent suit 
to set aside decree apart from proof of fraud.) 
(’30) AIR 1930 Bom 431 (433) : 54 Bom 696. 
(Award and decree passed— Subsequent suit 
impeaching validity of reference.) 

(’07) 9 Bom L R 259 (263, 264). (Previous 
decision in proceeding under 8. 525 of the 
old Code.) 

(’17) AIR 1917 Nag 127 (128) : 14 Nag L R 
26 (26). 

(*24) AIR 1924 Pat 769 (770). (Dismissal of 
application under 0. 9, R. 13, bars subse- 


quent suit to set aside decree apart from proof 
of fraud.) 

(’24) AIR 1924 Pat 238 (239): 2 Pat 833. (Do.) 
[See (’10) 5 Ind Cas 198 (200): 87 Cal 197.] 

7. See Note 23, below. 

8. (’29) AIR 1929 Lah 781 (782). 

Note 4 

1. (’22) AIR 1922 Pat 63 (65) : 1 Pat 174. 
la.(*22) AIR 1922 Pat 63 (66) : 1 Pat 174. 

[See (’12) 36 Bom 214 (245).] 

2. (’ll) 12 Ind Cas 535 (5.36) : 36 Bom 288. 

(’86) 8 All 824 (333). 

(’36) AIR 1986 Sind 99 (102):29 SindLR 155. 

3. (’86) 8 All 324 (832, 833). 

Note 5 

1. 2 Smith’s Leading Cases, 11th Edition 731 
(782), Duchess of Kingstone’s case. 
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Other\<rise even the general prinoiples of res judicata will not apply n. 

In order t^at Section 11 may arpply to any particular case, the following 
conditions are necessary* : — 

(1) The matter directly and substantially in mue in the subsequent suit 
must have been directly and substantially in issue in the former suit.® 
, \ (2) The former suit must have been between the same parties or between 

' . parties under whom they or any of them claim.^ 

(3) Such parties must have been litigating under the same title in the 

former suit.® 

(4) The Court trying the former suit must have been a Court competent 

to try the subsequent suit or the suit in which such issue is subse- 
quently raised.® 

(5) Such matter in issue in the subsequent suit must have been heard 

and finally decided in the first suit/ 

To constitute res judicata it is however not necessary that the suit need 
be one which the plaintiff was bound to institute. The usefulness or otherwise of 
a suit is a question which is entirely beside the point.® 

6, Plea of rea judioata. — As has already been seen in Note 3 above, the 
plea of res judicata is not confined to the provisions of Section 11 of the Code but 
may be invoked under the general principles of law in appropriate oases^ and such 
a plea will prevail even where the result of giving effect to it will be to sanction 
what is illegal or prohibited by law:'® if the legality of an act is a point in 
dispute, it can become res judicata : if it is abandoned or not put forward by a 
party it will bo deemed to be decided against him.* But the plea being one in 
restraint of the right of a litigant to have his case fully tried and determined, the 
plea must be clearly established and the judgment which is pleaded in bar strictly 
construed.® The party pleading it must show from the record that the Court had 
found in hi^r favour in another proceeding® and must produce ail the relevant 
documents for that purpose.® The party who is sought to be affected by the bar of 
res judicata should have notice of the point which is likely to be decided against 
him and should have an opportunity of putting forward his contentions against such 
a plea.® A suit cannot be said to be barred by res judicata on the face of the 


la.C28) 107 Ind Gas 149 (149) (Pat). 

t’64) 1 Suth W R 121 (122). 

2. (’99) 3 Cal W N 617 (624) ; 21 All 605 : 26 Ind 
App 176 (P 0). 

(’64) 1 Suth W R 121 (122). 

(’74) 21 Suth W R 109 (109). 

[See also (’88) AIR 1933 Lah 684 (635, 686).] 
8. See Note 7. 

4. See Note 41. 

6. See Note 70. 

6. See Note 78. 

7. See Note 100. 

8. (’26) AIR 1926 Lah 160 (162, 168). 

Note 6 

1. (’26) AIR 1926 Lah 608 (604) : 8 Lah 16. 

(’86) AIR 1985 Gal 596 (602) : 62 Gal 28. 
la.(’30) AIR 1980 Bom 185 (188) : 68 Bom 676. 


2. (’09) 33 Bom 479 (482). 

8. (’17) AIR 1917 Mad 689 (689). 

4. (’17) AIR 1917 Pat 60 (62). 

(’09) 6 All L Jour 527 (685, 686) : 2 Ind Gas 
687 (591). 

6. (’17) AIR 1917 Pat 196 (198). 

(’20) AIR 1920 P G 81 (88) : 47 Gal 662 : 47 
Ind App 11 (PC). 

6. (’24) AIR 1924 Mad 1 (6. 6) : 46 Mad 768 (PB). 
(’86) AIR 1986 P G 268 (269). (Party cannot 
raise plea in Appellate Court unless it has 
been raised in pleadings or issues.) 

[See also (’88) AIR 1988 Bom 28 (30). (An 
issue of res judicata is not only an issue of 
lavr, but also an issue of fact, and a party 
vrho failed to plead this defence is not 
entitled to take advantage of an evidence 
which happens to be on the record for a 
different purpose to establish such a claim.)] 
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plaint unless all the conditions requisite are stated in the plaint itself/ 

The plea of res judicata is not one of jurisdiction of the Court® but is one 
which a party may waive.® If a party does not raise the plea when he ought to 
have done sot it will be deemed to have been directly and substantially in issue and 
will be deemed to have been heard and finally decided against him or the party 
will be taken to have waived it/® A party cannot be considered to have given up 
a plea of res judicata where all the facts and papers necessary for ascertaining the 
point were before the Court and the parties had admitted the fact of the previous 
suit.^^ Nor will a party be prevented from raising the plea before the Privy Council 
merely because it has not been pressed in the Courts below, if it was raised in the 
first Court and evidence was let in on the point. Even a party who has waived 
the plea in the lower Court may revive it in the appellate stage of the same case 
where the other party has appealed from the decree.^^*^ A wrong decision on the 
question of res judicata is a wrong exercise of jurisdiction but is not without 
jurisdiction/® Where, at the appellate stage of one suit, a former suit is decided, the 
plea of res judicata can be raised at that stage. As to whether the plea can ba 
raised in second appeal, see Section 100 Note 60 and the undermentioned cases.^* 
See also the undermentioned decision.^® 


7. Matter mast be directly and substantially in issue. — This is the 
first condition for the applicability of the rule of res judicata} The phraseology used 
in the Code of 1859 was as follows : — ‘^The Civil Courts shall not take cognizance 
of any suit brought on a cause of action which shall have been heard,*' etc. It was 
held by the Privy Council in Krishna Behari Boy v. Bunwari Lall Boy? that the 
expression '‘cause of action" cannot be taken in its literal sense and that, in’ any 
view, under tho general law, when a material issue has been tried and determined 
between the same parties in a proper suit and in a competent Court, it cannot 


again bo tried in another suit between 


7. (*13) 1913 Pun L R No. 194, p. G6C : 18 Ind 
Cas 1007 (1007). 

8. (*29) AIK 1929 Cal 163 (164). 

(*17) AIR 1917 Mad 950 (950). 

[See (’96) 20 Bom 86 (96).] 

[But tee (’73) 1873 Bom P .T 504 (604).] 

9. (*29) AIR 1929 Cal 163 (164). 

(*17) AIR 1917 Mad 950 (960). 

(’36) AIR 1935 All 645 (647). 

10. (’29) AIR 1929 Cal 163 (164). 

(’33 AIR 1933 Cal 69 (71) : 69 Cal 613. 

(’36) AIR 19.36 Cal 464 (466). (Where in an 
appeal by the plaintiffs from a suit which has 
been dismissed although iti is open to tho 
defendants to support the erder of dismissal 
on the ground of res judica(<a, they do not 
do so and tho suit is remanded to be heard 
on merits, they are precluded from raising 
the ploa of res judicata subsequently.) 

11. (’29) AIR 1929 All 724 (72,5). 
lla.(’66) 3 Suth W R (Act X) 146 (147). 

(’32) AIR 1932 Bom 15 (18). 

(’33) AIR 1933 Oudh 104 (106). 

12. (’86) 9 Bom 432 (434). 

(’36) AIR 1935 Rang 168(158). (Interlocutory 
order on question of res judicata — No revi- 
sion lies.) 


them. The words "matter directly and 

13. (’29) AIR 1929 Pat 173 (176, 176): 8 Pat 107. 

14. (’29) AIR 1929 Mad 775 (776). 

(’15) AIR 1916 Lahl79(181). (Can bo raised.) 

(’36) 165 Ind Cas 208 (209) (Cal). (Where a 
point of res judicata has never b^n taken in 
the Courts below, and when the pleadings of 
the suit the decree passed in which is relied 
on as res judicata are not on tho record, it 
would bo wrong for the High Court to allow 
the question of tos judicata to be mooted for 
the first time in second appeal.) 

(’35) AIR 1935 Cal 713 (715). (No materials 
on record — Not allowed to be raised in second 
appeal.) 

(’34) AIR 1934 Mad 551 (552). (Basis for plea 
of res judicata not laid beforo low^er Court — 
Plea cannot be allowed in second appeal.) 

[See also (’33) AIR 1933 Lah 606 (609).] 
16. (’38) 42 Cal W N 560 (562, 563, 666). (Mere 
observation in tho prior judgment that a 
party would be prevented from pleading res 
judicata on the basis of such judgment is no 
bar to the raising of the plea.) 

Note 7 

1. (’25) AIR 1925 Cal 986 (988). 

(’04) 1 All L Jour 466 (467). 

2. (’75) 1 Gal 144 (146) : 2 Ind App 283 (P C). 


iMtionll 

HotesM 



160 


BBS JUDICATA 


Seotion 11 
Note 7 


substantially in issue'* were thereafter introduced in Seotion 13 of the Gode of 1877 
and subsequently in the corresponding Sections of the Codes of 1882 and 1908. 

In order that a matter decided in a previous suit may operate as res judicata 
in a subsequent suit, it must be directly and substantially in issue therein.^ If it 
is not in issue either directly or substantially, it will not be res judicata in the 
subsequent suit.^ Explanation III to the Section makes it clear that a matter 


8. (’20) AIR 1920 Mad 246 (249). 

(’14) AIR 1914 Oal 896 (898). 

(’30) 130 Ind Cas 194 (196) (All). (Decision 
on an issue not unnecessary for decision.) 
(’16) AIB 1916 AU 266 (267). 

(’12) 10 All L Jour 106 (107). 

(’06) 27 All 37 (52, 63) : 32 Ind App 17 (PC). 
(’01) 28 All 465 (466). 

(’82) 4 All 66 (68). 

(’78) 1 All 660 (562). 

(’34) AIB 1984 Bom 248 (251). 

(’80) AIB 1980 Bom 136 (187) : 68 Bom 676. 
(Where in the prior suit tho mortgagees were 
given a decree for possession on the ground 
of their title under a sale deed, the present 
suit for possession on the ground that the 
sale-deed was invalid is barred.) 

(’24) AIB 1924 Bom 118 (119). 

(’18) 19 Ind Cas 558 (560) ; 37 Bom 224. 

(’99) 23 Bom 586 (638). 

(’35) AIB 1985 Cal 725 (725). (Suit foronhan- 
cement of rent — Decision on question as to 
whether Transfer of Property Act or Bengal 
Tenancy Act applied to tenancy held operated 
as tos judicata on such question in subsequent 
suit for possession.) 

(’85) AIB 1936 Cal 256 (267). 

(’82) AIB 1932 Gal 385 (386). (Previous suit 
for rent dismissed; subsequent suit for assess- 
ment of rent barred.) 

(’31) AIB 1931 Cal 397 (400). 

(’29) AIB 1^9 Cal 449 (449). (Suit for deck- 
ration of title and possession — Title found 
and declared but relief for possession refused 
— Second suit for possession — Title is res 
judicata.) 

(’28) AIB 1928 Cal 777 (781):56 Cal 728 (FB). 
(’28) AIB 1928 Cal 459 (461). 

(’26) AIB 1926 Cal 80 (82). 

(’19) AIB 1919 Cal 782 (796) (S B). 

(’IS) AIB 1915 Cal 629 (681). 

(’18) 16 Ind Cas 22 (24) (Cal). 

(’ll) 10 Ind Cas 382 (384) (Cal). 

(’07) 84 Cal 922 (925). 

(’05) 9 Cal W N 469 (472). 

(’96) 23 Cal 415 (418). 

(’88) 16 Cal 800 (807) : 15 Ind App 106 (PC). 
(’86) 12 Cal 484 (493) : 12 Ind App 188 (PC). 
(’84) 10 Cal 697 (706). 

(’81) 6 Cal 715 (717). 

(’26) AIB 1926 Dah 596 (597). (Suit by prin- 
cipal against agent relating to certain tran- 
saction decld^ — Cross suit by agent in 
respect of the same matter is barred.) 

(’24) AIB 1924 Lab 702 (706). (Suit on pro-note 
for interest due on mortgage — Validity of 
mortgage is directly and substantially in issue 


and finding thereon operates as res judicata.) 
(’15) AIB 1916 Lah 92 (93). 

(’14) AIB 1914 Lah24 (26):1914 Pun Be No. 12. 
(Puisne mortgagee’s suit against prior mort- 
gagee for redemption and against mortgagor 
for possession — Subsequent suit for possession 
against mortgagor alone.) 

(’12) 17 Ind Cas 865 (366) (Lah). 

(’09) 4 Ind Cas 1017 (1018) (Lab). 

(’89) 1889 Pun Be No. 157, p. 561 (555). 

(’29) AIB 1929 Mad 404 (408). 

(’27) AIB 1927 Mad 1181 (1182). 

(’02) 12 Mad L Jour 445 (447). 

(’86) 160 Ind Cas 682 (633) (Nag). 

(’35) AIB 1986 Nag 156 (161). (Two suite dif- 
ferent in form — But question directly in issue 
same — Decision in prior suit operates as res 
judicata.) 

(’99) 2 Oudb Cas 250 (251). 

(’84) AIB 1984 Pat 350 (351). (Suit for rent 
by one co-sharer under S. 148A, Ben. Ten. Act, 
impleading other co-sharers — Subsequent 
suit for rent by anyother co-sharer is barred.) 
(’17) AIB 1917 Pat 364 (365). 

(’17) AIB 1917 Pat 47 (49). 

[But see (’12) 86 Bom 648 (650). (The 
first suit was under tho ordinary law in 
which a certain amount was held to be 
the principal due to the mortgagee plaintiff 
— The second suit was under the Deccan 
Agriculturists’ Belief Act in which the 
whole transaction could be re-opened,)] 


4. (’28) AIB 1928 Nag 169 (171). 

(’18) AIB 1918 Mad 794 (796) : 40 Mad 846. 
(’87) AIB 1987 P C 266 (259): I L B (1938) 1 
Cal 66:31SindLB637:G4Ind App 802 (PC). 
(’25) AIB 1925 P 0 68 (69, 70) : 47 All 260 : 
52 Ind App 145 (PC). (Suit by heirs against 
widow for possession dismissed for non-pay- 
ment of dower debt ordered by Court to be 
paid by plaintiffs to widow — Second suit for 
possession by tho heirs is not barred.) 

(’23) AIB 1923 P C 175 (176, 177): 46 Mad 
751: 50 Ind App 295 (PC). (Suit for declara- 
tion that property belongs to trust — Person 
in adverse possession made party — Declara- 
tion is not res judicata on the question of 
adverse possession.) 

(’14) AIB 1914 P C 72 (74) : 42 Cal 244 : 41 
Ind App 267 (PC). 

( ’66) 10 Moo Ind App 208 (211) (PC). 

’30) AIB 1930 All 306 (306, 307). 
i ’29) AIB 1929 All 696 (697). 

(’29) AIB 1929 All 463 (464). 

I ’29) AIB 1929 All 17 (18) ; 50 All 733. 

I ’26) AIB 1926 All 77 (78). 

’25) AIB 1926 All 794 (795). 
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cannot be " directly in issue” unless it has been — 
(1) alleged by one party, and 


(’36) AIB 1936 All 300 (301). (Previous pro- 
eeedings confined to question of possession — 
Question of title is not barred.) 

(’34) AIR 1934 All 933 (938). 

•34) AIB 1934 All 910 (911). 

’34) AIB 1934 All 168 (164). (Decision that 
A is tenant does not preclude the plea that 
B sowed the laud.) 

(■33) AIB 1933 All 401 (401). (Suit by the 
reversioner for a declaration that he was 
the next reversioner during the lifetime of 
the widow is no bar to a subsequent suit for 
possession of the property.) 

(’30) AIB 1930 All 31 (31) ; 43 All 809 (811). 
(’19) AIB 1919 All 138 (184): 41 A11688 (649)- 
(’17) AIB 1917 All 393 (394) : .39 AU 879. 
(’13) 16 Ind Oas 481 (433) (All). (Previous 
]proceedings confined to question of posses- 
sion — Question of title is not barred.) 

(’13) 14 Ind Cas 746 (746) (All). 

(’13) 13 Ind Oas 634 (636) (All). 

(’ll) 11 Ind Cas 986 (988) (All). 

(’10) 6 Ind Oas 690 (697) (AU). 

(’10) 6 Ind Gas 394 (395) (All). 

’09) 1 Ind Gns 639 (580) (All). 

’07) 39 All 831 (388, 839) ; 34 Ind App 73: 
10 Oudh Oas 177 (PC). 

(’06) 38 All 388(291). (Suit on note by father 
— Sons made parties but exempted on the 
ground that they were no parties to the note 
— Order exempting them is not res judicata 
in proceeding by creditor to enforce pious 
obligation of son.) 

(’99) 91 All 801 (308) (Do.) 

(’06) 3 All L Jour 433(484). 

(1900) 23 All 5 (9). 

(’91) 18 All 68 (62) : 17 Ind App 150 (PC). 

’90) 1890 All W N 21 (22). 

’86) 8 AU 396 (401). 

(’83) 5 All 118 (121). (Personal decree against 
mortgagor for interest — A subsequent suit to 
recover principal and interest by sale of the 
mortgaged property not barred.) 

(’67) 2 Agra A 0 93 (94). 

(’82) AIB 1932 Bom 8 (7). 

(’80) AIR 1930 Bom 132 (135) : .54 Bom 162. 
(’28) AIR 1928 Bom 365 (366). (Partition 
suit — Decree passed — Acquisition of house 
subsequently out of joint family funds — Sub- 
sequent suit for partition of house — No res 
judicata.) 

(’26) AIB 1926 Bom 418 (418). (Application 
to file award registered as suit, abated for 
non-joindor of representatives — Second suit 
to recover money due is not barred.) 

(’35) AIB 1925 Bom 311 (318). 

(’18) 87 Bom 172 (177, 178). 

(’ll) 86 Bom 127 (181). 


(’ll) 85 Bom 607 (610, 611). 

(’90) 14 Bom 81 (46). 

(’81) 6 Bom 27 (29). 

(’80) 5 Bom^ L B 742 (748). (Issue not raised 
with sufilcient precision in previous suit.) 
(’29) AIB 1939 Cal 446 (446, 447). 

(’35) AIB 1936 Cal 226 (232). 

(’38) AIB 1928 Cal 379 (880) : 60 Cal 475. 
(First suit for title — Second suit for fixing 
boundaries.) 

(’23) AIR 1933 Cal 888 (886). (Suit for pay- 
ment of rent in respect of seven Jotes dis- 
missed — Subsequent suit for fixing fair and 
equitable rent in respect of 1 Jote and 111 
bighas — ^Not barred.) 

(’33) AIR 1922 Cal 811 (812). 

(’20) AIB 1920 Cal 878 (378). 

(’19) AIB 1919 Cal 128 (124). 

(’19) AIB 1919 Cal 40 (42). 

(’16) AIB 1916 Cal 678 (674). 

(’ll) 11 Ind Oas 161 (163) (Cal). 
(’06)88Calll6(130,131):82IndApp 244 (PC). 
(’97) 24 Cal 646 (550). 

(■92) 19 Cal 169 (172) : 18 Ind App 166 (PC). 
(’91) 19 Cal 169 (172) ; 18 Ind App 166 (PC). 
(’88) 15 Cal 800 (807): 15 Ind App 106 (PC). 
(’87) 16 Cal 70 (81). 

(’86) 11 Cal 301 (810): 12 Ind App 23 (PC). 
(’81) 7 Cal 169 (171, 172). 

(’76) 23 Both W B 253 (253). (Suit for khas 
possession is not a bar to a later suit for rent 
of the same land.) 

(’70) 13 Suth W B 343 (343). (First suit was 
to recover possession — Second suit w.ts to get 
rid of a sale in execution, held not barred.) 
(’70) 18 Suth W R 317 (318). 

(’69) 11 Suth W R 407 (407, 408). 

(’69) 11 Suth W B 88 (88, 84). (Decree for 
possession made under S. 9, Specific Belief 
Act is not res judicata in a subsequent suit 
for mesne profits.) 

(’68) 9 Suth W R .557 (568). 

(’67) 8 Suth W B 428 (432, 483) (FB). 

('67) 7 Suth W B 423 (424, 425). 

(’66) 6 Suth W B (Act X) 93 (93). (First suit 
for rent — Second suit for abatement of rent on 
the ground of decrease of area — Not barred.) 
(’64) 1864 Suth W B 167 (169). (First suit— 
Question as to the use of water in a watercourse 
— Second suit — Question as to the right of 
throwing up an embankment — No res judi- 
cata.) 

(’29) AIB 1929 Lah 833 (883, 834). (Suit for 
ejectment dismissed — Suit for redemption 
brought is not res judicata.) 

(’29) AIB 1929 I..ah 596 (597). (Dismissal of 
declaratory suit under S. 42, Specific Belief 
Act, cannot bo res judicata in subsequent 
suit for possession.) 

(’23) AIR 1923 Lah 8 (9). (Connected suits — 
Decision in one not aSecting decision in the 
other— Failure to appeal from one is no bar 
to appeal from the other.) 
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(2) either denied or expressly or ioipliedly by the other,* thoagh 

it is not necessary that a distinct issue should have actually been 
framed.* 

It follows that a matter alleged on one side and not denied or admitted on 
the other cannot be said to be directly in issue/ Such a matter may however be 
collaterally or incidentally in issue for the purpose of deciding the matter which 
is directly in issue in the case. In fact the words “directly in issue” have been used 
in the Section in contradistinction to the expression “collaterally or incidentally 
in issue.”* 


A matter directly in issue in the previous suit will not operate as res 
judicata in the subsequent suit unless it was also substantially in issue in such 
former suit.* The word “substantial” means "of importance and value” and a 
matter is substantially in issue if it is of importance and value for the decision 
of the case.^** For example, an unnecessary or irrelevant issue, the decision of which 
either way will not affect the decision of the suit, cannot be of any importance or 


(-31) AIR 1921 Lah 20 (23): 2 Lah 207. 

(’19) AIR 1919 Lah 130 (130). 

(’18) AIR 1918 Lah 114 (116): 1918 Fun Re 
No. 49. 

(’09) 3 Ind Cas 271 (272) (Lah). (Suit for 
possession as owner of a certain common 
way, does not bar the unsuccessful party from 
claiming a right of way over the same.) 

(’04) 1904 Pun L R No. 41, p. 154 (155): 1904 
Pun Be No. 1. 

(’94) 1894 Pun Be No. 77, p. 267 (268). 

(’91) 1891 Pun Re No. 41, p. 224 (226). 

(’36) AIR 1936 Mad 988 (989). 

(’82) AIR 1932 Mad 207 (212) : 55 Mad 488. 
(’25) AIR 1926 Mad 1070 (1072). (Charges in 
prior suit for removal and scheme not pressed 
—Charges in subsequent suit for misconduct 
subsequently to prior suit.) 

(’22) AIR 1922 Mad 418 (415). 

(’16) AIR 1915 Mad 55 (56). 

(’18) 21 Ind Cos 984 (985) (Mad). 

(’12) 15 Ind Cas 3.57 (8.58) (Mad). 

(’10) 6 Ind Cas 268 (269) (Mad). 

(’10) 5 Ind Cas 758 (759): 23 Mad 162. (First 
suit for revocation of agency — Second suit 
for dismissal of agent.) 

(’09) 1 Ind Cas 644 (645) (Mad). (Suit for 
possesdon not barred by previous suit by the 
same plaintiffs for mesne profits.) 

(’05) 28 Mad 406 (413). (First suit to redeem 
kanom — Second suit based on kanom and 
title.) 

(1900) 23 Mad 629 (632). 

(’90) 13 Mad 44 (46). 

(’86) 9 Mad 261 (262). 

(’84) 7 Mad 295 (297). 

(’82) 6 Mad 9 (10). 

(’82) 4 Mad 296 (297) (FB). 

(’62) 1 Mad H C R 312 (818). 

(’86) AIR 1986 Nag 71(73):31 Nag L B Sup 202. 
(’18) AIR 1918 Nag 96 (96). 

(’94) 7 C P L B 68 (66). (Suit for possession 
of certain trecs^No bat by snit for images 


for loss of fruits or for declaration of title to 
such trees.) 

(’81) AIR 1981 Oudh 268 (266, 270): 7 Luck 78. 
(’29) AIR 1929 Oudh 16 (16). 

(’26) AIR 1926 Oudh 189 (140). 

(’22) AIR 1922 Oudh 251 (254): 25 Oudh Cas 
167. 

(’17) AIR 1917 Oudh 66 (68, 69). 

(’12) 17 Ind Cas 834 (336) (Oudh). 

(’ll) 12 Ind Cas 881 (832) (Oudh). 

(’04) 7 Oudh Cas 1Q8 (112). 

(’29) AIR 1929 Pat 178 (176) : 8 Pat 107. 

(’25) AIR 1925 Pat 625 (678) : 4 Pat 610. 

(’24) AIR 1924 Pat 371 (871). (Previous deci- 
sion that holding was bhauli docs not bar 
later suit for cash rent.) 

(’23) AIR 1928 Pat 65 (68): 2 Pat 110. 

(’12) 6 Low Bur Rul 93 (98) : 17 Ind Cas 860 
(863). (Not substantially in issue.) 

(’01) 2 Upp Bur Rul 213 (Do). 

(’38) AIR1988Sindll2(113):26SindL B606. 
(’13) 6 Sind L B 140 (142) : 19 Ind Cas 893 
(894). (Suit by mortgagor in possession for a 
declaration that the mortgage had been satis- 
fied — Subsequent suit for ri^mption.) 

[See also (’16) AIR 1916 AU 126 (127) : 87 
All 214.) 


6. (’80) 5 Cal L Rep 251 (252, 258). 
(’84) 6 All 358 (362). 

(’01) 26 Bom 25 (82). 

(’18) AIR 1918 Mad 761 (768). 
(’01) 4 Oudh Cas 408 (418). 


6 . 


;’26) AIR 1926 Cal 1022 (1027). 
;'94) 21 Cal 430 (483). 

:’07) 6 Cal L Jour 621 (628). 


7. (’84) 6 All 858 (862). 

’35) AIR 1936 Cal 792 (798). 

I ’35) AIR 1985 Cal 766 (769). 

’85) AIR 1936 Oudh 121 (128) : 10 Luck 861. 

8. (’98) 25 Cal 186 (189, 140). 

[See (’25) AIR 1926 Cal 986 (986).] 


9. (’27) AIR 1927 Mad 648 (644). 
10. (’27) AIR 1927 Mad 648 (644). 
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value for the decision of the suit, and is therefore not substantially in issue.^^ See 
also Note 108 , in/m. Similarly, if the Court cannot go into a question at a 
particular stage, it cannot be said that the matter is then substantially in issue.^^^ 

IllusiraiioM 

1. A sues B for maintenance for certain years on the basis of a maintenance deed in his 
fovour. The suit is dismissed on the ground that the document is ineffectual as between the parties 
and did not bind the estate in dispute. A again sues B for maintenance for other years based on the 
same document. The suit is barred as the issue as to the binding nature of the document as 
between the parties was directly as well as substantially in issue in the previous suit.^^ 

2. A executes four bonds in favour of B. B sues on two of these bonds and A contends that 
the said bonds as well as two other bonds were all satisfied by payment. The suit is decreed on the 
ground that none of the four bonds were satisfied. A subsequently sues B for recovery of all the four 
documents alleging satisfaction of the debt. The suit is barred by res judicata in respect of the two 
bonds sued on in the former suit, but is not so barred in respect of the other two bonds as the 
satisfaction thereof was not directly and substantially in issue in the first suit: Sheoraj Bai v. Kashi 
Nath, I. L. R. 7 All 247. 

3. A, a minor, sued B to set aside a mortgage decree obtained by B against A and his father 
on a bond executed by the father, and alleged in the plaint, firstly, that the mortgage itself was not 
binding on A, and secondly, that he was not properly represented in the suit. The Court held that 
the mortgage was not binding on A and also that he was not properly represented in the suit and the 
decree was sot aside. B thereupon sued A on the mortgage getting a proper guardian ad litem 
appointed for him, and A contended that the binding nature was found against B in the former suit 
and was therefore res judicata. It was held that the issue as to the binding nature of the mortgage 
was irrelevant in the former suit inasmuch as a finding thereon either way would not have affect^ 
the decision, and was not therefore substantially in issue though it was directly in issue.^^ 

4. A files a suit against B under Section 28 of the Bengal Rent Act (X of 1859) for delivery of' 
a kahuliat and alleged that a fair and equitable rent would be Bs. 49. The Court finds that the 
plaintiff is not entitled to such a high rent which finding is sufficient to dismiss the suit and the 
suit is dismissed. For the purpose of assessing the costs awardablc to the plaintiff the Court, however, 
goes into the question of rent and finds that a reasonable rent is Rs. 30. In a subsequent suit by 
A claiming rent at Rs, 30, the plaintiff contends that the question of the amount of rent payable 
is res judicata by virtue of the former decision. The contention is bad inasmuch as the decision as 
to the amount of rent payable was only incidentally in issue in the former suit.^^ 

The question whether a matter has been directly and substantially in issue 
in the former suit is one of fact to be decided with reference to the circumstances 
of each particular case.^® If the parties and the Court have dealt with the matter 

11. (’81) AIR 1931 Cal 353 (356). 

(’33) AIR 1988 Oudh 415 (420) : 9 Luck 97. 

(Previous partition proceedings initiated by 
third person — Determination of shares of 
parties to subsequent suit not necessary — Sub- 
sequent suit to determine rights inter se not 
barred.) 

(’80) 130 Ind Cas 194 (195, 196) (All). 

(’23) AIR 1923 All 586 (590) : 45 All 581. 

(’19) AIR 1919 Bom 81 (82) : 43 Bom 668. 

(’84) AIR 1934 Cal 430 (432) : 61 Cal 1. 

(’09) 1 Ind Cas 528 (524) : 86 Cal 75. 

(’88) AIR 1933 Lah 218 (219). , 

(’82) AIR 1932 Lah 179 (180) : 13 Lah 524. 

(’23) AIR 1923 Lah 523 (523). 

(’21) AIR 1921 Lah 887 (389) : 1 Lah 640. 

(’85) AIR 1985 Mad 551 (652). 

(’85) AIR 1936 Mad 456 (458). 

(’27) AIR 1927 Mad 643 (646). 

(’23> AIR 1923 Oudh 189 (141). 


(’17) AIR 1917 Oudh 66 (68). (Irrelevant issue 
in the case.) 

[See (’38) 173 Ind Cas 447 (448) (P 0).] 

11a. (’35) AIR 1936 Cal 641 (642). 

(’32) AIR 1932 Mad 233 (233, 234). (At the 
time of adjudicating a person insolvent Court 
has no power to annul a transfer by insolvent. 
The question is not then substantially in 
issue.) 

12. (’12) 14 Ind Cas 468 (466) (PC). 

(’89) 16 Cal 108 (115, 116) : 15 Ind App 159 
(PC). (Question not discussed.) 

(’10) 6 Ind Cas 278 (280) (All). 

(’98) 1898 Pun Re No. 100, p. 363(356) (PH). 
(’28) AIR 1928 Nag 112 (112). 

13. (’27) AIR 1927 Mad 643 (644). 

14. (’17) AIR 1917 Pat 663 (654): 2 Pat L Jour 159. 

15. (’19) AIR 1919 Bom 81 (82) : 48 Bom 568. 
(’38) AIR 1988 Bom 291(294). (Not necessary 
that the matter should form the subject of a 
definite issue.) 
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as if il; formed a direot and principal issue, it must be taken to have been directly 
and substantially in issue though in the first instance it was not raised properly or 
was raised only as an ancillary or incidental issue.^* The same principle will apply 
to questions raised and decided at the express request of the parties.*^ A practical 
test for determining whether a matter has been directly and substantially in issue 
in a previous suit is furnished by effecting a separation of the discussions and findings 
on the various groups of issues dealt with in the judgment. If, after the elimina- 
tion of all but one such group the judgment still remains intelligible and, in itself, 
BufScient for the adjudication of the suit and the decree is in entire harmony with 
it, then the matter so dealt with has been directly and substantially in issue.'’ To 
oonslstute a matter directly and substantially in issue it is not necessary that a 
distinct issue should have been raised upon it; it is sufficient if the matter was in 
issue in substance.'’* 


A finding which is the real ground of the decision will operate as res 
judicata even though there may have been other issues on which the case might 
equally well have been decided.'’ In other words, where the judgment is based on 
the findings on two issues one of which by itself is sufficient to sustain the judg- 
ment, the decision on both the issues will be res judicata^ inasmuch as the decision 
of the suit in such oases must be taken to have rested on the findings on both the 
issues, each being an additional or supplemental ground to the other for the 
disposal of the suit.*' A different view was expressed by the High Court of 
Allahabad** to the effect that in such oases, one of two such findings which should, 
in the logical sequence of necessary issues, have been first found, and the finding 


16. (*24) AIB 1924 P 0 144 (149) ; 61 Cal 631 : 61 
Ind App 293 (PC). Uffitming AIB 1921 Cal 
368). 

(’82) AIB 1932 P C 60 (51). 

(’27) AIB 1927 All 803 (804). 

(’06) 28 AU 727 (740) : 33 Ind App 166 : 9 
Oudh Cas 377 (P C). 

(’29) 118 Ind.Ca8 168 (170) (All). 

(’88) AIB 1988 Cal 923 (928) : 60 Cal 1171. 
(’26) AIR 1926 Cal 887 (889). 

(’21) AIB 1921 Cal 760 (753). 

(’16) AIB 1916 Cal .504 (506). 

(’30) AIB 1980 Lah 690 (691). 

(’37) AIB 1937 Mad 709 (710) : 11 Ind Bui 
Mad 118 (119). 

(’37) AIB 1937 Mad 114 (115). 

(’27) AIB 1927 Mad 643 (644). 

(’15) AIB 1915 Mad 1107 (1110). (The word 
“aubatantial” has no such stringent signi- 
fication as the word “essential” or the word 
“necessary.”) 

(’18) 18 Ind Cas 102 (104) (Mad). 

(’38) AIB 1938 Xag 401 (405) : 1 L B (1938) 
Bag 496. (Point not properly raised by plaint 
— Parties choosing to join issue upon it — 
Decision is res judicata.) 

(’34) AIB 1934 Oudh 50 (54) : 9 Luck 291. 
(’29) AIB 1929 Oudh 276 (277) : 4 Luck 713. 
(’27) AIB 1927 Oudh 625 (626). 

(’84) AIB 1934 Pat 282 (283). 

(’80) AIB 1930 Pat 71 (76, 76). 

(’83) AIB 1983 Bang 383 (884). (AIB 1982 
P 0 60, Poll.) 

17. (’82) AIB 1982 Cal 894 (896) : 59 Cal 1250. 


(’82) AIB 1982 PC 60 (61) (PC). (Issue though 
not properly raised by plaint both parties 
without protest chose to join issues.) 

(’28) AIB 1928 Bom 849 (851, 362). 

(’80) AIB 1980 Cal 810 (818) : 57 Cal 872. 
See the cases cited in foot-note (16) above. 
18. (’99) 1899 Pun Be Bo. 41, p. 197 (200). 


18a.(’84) AIB 1934 Cal 179 (185). 

(’74) 20 Suth W B 877 (380) : Ind App (Sup) 
Vol 212 (P C). 

19. (’25) AIB 1926 Oudh 890 (891): 29 Oudh Cas 93. 
(’28) AIB 1928 All 62 (64). 

20. (’32) AIB 1932 Cal 886 (887). 

(’16) AIB 1915 Mad 864 (864) : 38 Mad 158. 
(’28) AIR 1923 All 654 (555). 

(’85) 7 All 606 (616, 617). (Principle of res 
judicata applies both to trial of suits and to 
trial of issues.) 

(’78) 1 All 480 (482). 

(’28) AIB 1928 Bom 349 (351, 362). 

(’26) AIB 1926 Cal 1003 (1004). 

(’24) AIB 1924 Cal GOO (60S, 606). 

(’13) 21 Ind Cas 979 (982) (Cal). 

(’97) 24 Cal 900 (902, 90S). 

(’31) AIB 1981 Lah 836 (387). 

(’30) AIR 1930 Lah 690 (691). 

(’99) 1899 Pun Bo Bo. 41, p. 197 (200). 

(’86) AIB 1935 Mad 977 (982). 

(’17) AIB 1917 Mad 299 (80S). 

(’97) 7 Mad L Jour 274 (276). 

(’26) AIR 1926 Pat 87 (89). 

(’87) AIR 1937 Sind 167 (168); 81 Sind LB 6. 

21. (’97) 24 Cal 900 (907). (17 All 174, Dissented.) 


22. (’95)17 All 174 (195). 
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of which would have rendered the other of such two findings unnecessary for the 
making of the decree which was made, is the finding which would operate as res 
judicata. And this view was followed in the cases noted below.*^*' The observations 
of the Allahabad High Court in the case above referred to were, however, obiter 
and numerous other cases have held to the contrary.*® But an adverse finding 
against the successful party in the suit which is not in entire harmony with the 
decree in suit is not res judicata in a subsequent suit between the parties.*^ The 
reason is that such a finding must be taken to have been superseded by the decree 
in favour of the party and thus not to have been heard and finally decided.*® See 
also Notes 109 and 110, infra. 

A matter directly and substantially in issue in a suit may be so either 
actually or constructively.^ Under Explanation IV to this Section, a matter which 
might and ought to have been made a ground of attack or defence in the previous 
suit will be deemed to be directly and substantially in issue in that suit. Such a 
matter therefore cannot be actually in issue but only constructively so.*^ 

A sues B for possession of certain properties on the basis of a sale deed in 
his favour. B impugns the deed as fictitious. It is held that the deed is fictitious 
and the suit is dismissed. A subsequently brings another suit against B for certain 
other properties on the basis of the same sale deed. The suit is barred, as the 
issue about the character of the deed was actually in issue in the former suit 
directly and substantially.** For examples of cases where a matter is directly and 
substantially in issue constructively t see Note 36, infra. A decision as to whether a 
particular issue arises in a suit is as much res judicata as the decision of the 
issue on the merits.*" 


8. “In iBBue,“ meaning of. — See Note 7 above. 

9. Ibbub of fact. — Issues are of two kinds : (a) issues of fact^ and (h) 
issues of law. A decision on an issue of fact, however erroneous it may be, constitutes 
res judicata between the parties to the previous suit^ and cannot be re-agitated in 
a collateral proceeding except on review.* As to what is a question of fact, see 
Section 100 Note 28. 


10. Mixed quBBtion of law and fact. 

law and fact, see Section 100 Note 28, infra. 


22a.(’ll) 8 All L Jour 409 (410, 411). 

(1900) 1900 All W N 89 (90). 

(’26) AIR 1925 Oudh 386 (887). 

(’13) 16 Oudh Gas 178 (183, 186). 

23. (’97) 24 Gal 900 (907). 

(*15) AIR 1915 Mad 1107 (.110). (17 All 174 
not referred to). 

(’30) AIR 1930 Lah 690 (691). (Do.) 

See also cases cited in foot-notes (20) aud (21) 
above. 

S4. ('9.')) 17 All 174 (196). 

I'SS) 11 Cal 801(906,318). (Point not discussed.) 
(’86) AIR 1985 Cal 733 (785). 

(■86) 13 Cal 17 (19). 

(’91) 18 Cal 647 (660, 651). 

(•14) AIR 1914 Lah 289 (290) : 1914 Pun Re 
Ko. 102. 

(’87) AIR 1987 Pat 66 (67). 


— As to what are mixed questions of 
When the existence of certain facta 

25. (’95)17 A11174(194). (Superseded by thedecree.) 
(’30) AIR 1930 Cal 5 (7) : 66 Cal 639. (Held 

not to have been finally decided.) 

26. (’98) 25 Cal 186 (189). 

27. (’03) 26 Mad 760 (769). 

28. See alao cases in foot-note (12) ante. 

(’28) AIR 1928 All 613 (615) ; 45 All 515. 

[See also (’24) 6 L R Oudh 31 (31).) 

[But Me (’35) AIR 1985 Bom 144 (149).] 

29. (’21) AIR 1921 Cal 368 (375). 

Note 9 

1. (’28) AIR 1928 Ca) 717 (719). 

(’19) AIR 1919 Mad 359 (860, 861). 

(’18) AIR 1918 Lah 350 (351) : 1918 Pun Be 
No. 82. (Existence of custom.) 

(’09) 12 Oudh Cos 124 (127). 

(’85) AIR 1936 Pat 626 (527). 

(’85) AIR 1936 Sind 62 (66) : 28 Sind LR 866. 

2. (’29) AIR 1929 Mad 404 (406). 
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and the legal effect of such faets are both to be found before a question is answered* 
Hotss 10*11 it is a mixed question of law and fact. Thus, whether a tenancy is a permanent 
one or not is a mixed question of law and fact.' Similarly, the question whether 
a document is an award or not, is not a mere question of law.** Likewise the 
questions whether or not a decree is capable of execution,**’ and whether or not a 
certain custom is opposed to public policy, are not pure questions of law.*” A 
decision on a mixed question of law and fact is as much res judicata as one on a 
question of fact.* 

11. ISBiM of law. — There is an apparent conflict of views as to whether and 
how far a decision on an issue of law is res judicata as between the same parties 
in a subsequent suit. Five different views at least have been expressed thereon — 
(1) The first view is that there is nothing in Section 11 to limit the, 
"matter in issue” to issue of fact only and that therefore a finding on an issue of 
law which was directly and substantially in issue in the former suit would be res 
judicata between the same parties in a subsequent suit however erroneous it may 
be* and that this is so whether the cause of action in the iimt suit is the same 
as that in the second suit or a different one.* A, in 1915, files a suit against B, 


Note 10 

1. (*32) AIR 1923 Lah 929 (831). 

la. ('38) AIR 1933 Lah 371 (277) : 11 Lah 31. 

lb. ('88) AIR 1938 Lah 591 (595) : 11 Lah 109. 

lc. (’83) AIR 1938 Lah 606 (608). 

2. ('26) AIR 1926 Cal 80 (81). 

(’06) 29 Mad 225 (231). 

(’21) L R 6 All 226 (227) (Rev). 

(’28) AIR 1928 Cal 777 (780): 56 Cal 723 (FB). 
(’12) 15 Ind Cas 911 (912) (Cal). 

(’10) 6 Ind Cas 651 (559) (Cal). 

(’01) 28 Cal 318 (823). 

(’26) AIR 1926 Lah 251 (252). 

(’13) 19 Ind Cas 399 (100) (Lah). 

(’08) 1908 Pun Re No. 11, p. 321 (223, 321). 
(’31) AIR 1931 Sind 170 (178): 25 Sind L R 198. 
Note 11 

1. (’21) AIR 1921 Bom 87 (91): 15 Bom 1260 (FB). 
(’82) AIR 1932 Bom 257 (368). 

(’86) AIR 1936 P C 16 (19) : IS Pat 208 : 63 
Ind App 68 (PC). (Decision on construction 
of a Section of a statute.) 

(-27) AIR 1927 All 297 (297) : 19 All 613. 
(’20) 51 Ind Cas 803 (801) (U P B R). 

(’13) 19 Ind Cas 211 (216) (All) (Obiter). 
(’05)27 All 118 (151). (Question of jurisdiction.) 
(’80) AIR 1930 Bom 135 (138) : 63 Bom 676. 
(’26) AIR 1926 Bom 181(188,189). (Question 
of jurisdiction wrongly decided in previous 
suit.) 

(’12) 36 Bom 617 (621, 623). 

(’07) 31 Bom 138 (137). 

(’09) 2 Ind Cas 580 (630, 581) : 33 Bom 179. 
(’36) AIR 1936 Cal 200 (202). 

(’29) AIR 1929 Cal 156 (157). 

(’28) AIR 1928 Cal 777 (781, 782) : 66 Cal 
723 (FB). (OverrnUng 82 Cal 719 and AIR 
1925 Cal 1198 and approving lOCal 1087.) 

(’13) 21 Ind Cas 979 (983) (Cal). 

(’09) 3 Ind Cas 351 (362) (Cal). 

(’97) 1 Cal W N 687 (690). 


(’37) AIR 1937 'Lah’^898"(89i). (Execution 
proceedings — Even wrong decision on issue 
of law operates as res judicata.) 

(’88) AIR 1983 Lah 325 (326) : 11 Lah 112. 
(’30) AIR 1980 Lah 661 (656). 

(’17) 1917 Pun L B No. 89, p. 265. 

(’85) AIR 1985 Mad 835 (837) : 59 Mad 62. 
(’83) AIB 1933 Mad 926 (927) : 57 Mad 78. 
(’ll) 9 Ind Cas 875 (881) : 35 Mad 75. (Rule 
that estoppel by res judicata docs not apply 
to a question of law has no force in the case 
of consent decree.) 

(’26) AIR 1926 Mad 695 (697). 

(’18) AIR 1918 Mad 1809 (1813). 

(’17) AIR 1917 Mad 916 (917). 

(’10) 5 Ind Cas 766 (756) (Mad). 

(’06) 28 Mad 617 (519). 

(’08) 26 Mad 101 (109). 

(’98) 21 Mad 18 (25). 

(’88) AIR 1938 Nag 195 (196). 

(’21) AIR 1921 Nag 122 (128). (Although the 
decisions in rent suits do not operate as res - 
judicata.) 

(’20) AIR 1920 Nag 271 (271) : 61 Ind Cas 
603 (60S). 

(’01) 11 C P L R 109 (111). 

(’18) AIR 1918 Oudh 15 (16). 

(’06) 9 Oudh Cas 213 (215). 

(’02) 5 Oudh Cas 181 (182). 

(’99) 2 Oudh Cas 261 (268, 269). 

(’36) AIR 1936 Pat 198 (199) : 11 Pat 633. 

(’26) AIB 1926 Pat 288 (288). 

(’21) AIB 1921 Pat 265 (265) : 2 Pat 771. 
(Principle applies to proceedings in execution 
of decrees.) 

(’17) AIB 1917 Pat 581 (582). 

(’88) AIR 1988 Rang 883 (381). 

[Se« also (’32) AIR 1982 Nag 90 (91).] 

2. (’27) AIR 1927 All 206 (207). 

(’32) AIR 1932 Nag 90 (91). 

(’28) AIB 1928 Cal 777 (782): 66 Cal 728 (FB). 
(Overruling 82 Cal719 and AIB 1926 Cal 1193 
and approving 10 Cal 1087.) 
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for root in aooordanoe with a kabitliat and olaims interest on the rent olaimed at 
76 per cent- per annum as stipulated in the kahuliat. B contends that the 
stipulation for interest is a penalty but the contention is rejected and a decree is 
passed in favour of A, In 1924, A again sues B for rent for a subsequent period 
and for interest and B again contends that the stipulation for interest is a penalty. 
It was held by a Full Bench of the Calcutta High Court that the question whether 
the stipulation was a penalty was res judicata in the subsequent suit.’’' Similarly, 
it has been held that the construction placed on a document or decree by a 
competent Court before which the question is directly and substantially in issue 
is conclusive between the parties.’* In some cases it has been held that while 
ordinarily a decision on a pure question of law would operate as res judicata, yet 
the doctrine should not be applied so as to nullify a statutory prohibition.’** 

(2) The second view is that a decision on a point of law is res judicata if 
the cattse of action is the same in the two suits but not otherwise.* 

(3) The third view is that an erroneous decision on a question of law cannot 
operate as res judicataf 

(4) The fourth view is that a question of jurisdiction stands on a different 
footing from other questions of law and cannot operate as res judicataf* The 
reason given is that when closely looked into, the question of jurisdiction is not one 
between the “same parties" but is between tbe Court and the plaintiff f A contrary 
view has been taken in the undermentioned cases.^ It is submitted this view is 
correct: see below and also Note 73, infra. 


(*80) AIB 1930 Pat 585 (587) : 9 Pat 674. 
[But see (’29) AIR 1929 Oal 446 (447).] 

8. (’28) AIR 1928 Cal 777 (780): 56 Cal 723 (FB). 
8a.(’37) 1987 Mad W K 466 (468). (It is im- 
malorial that the property involved in the 
subsequent suit is not tbesameasthatwhich 
formed the subject-matter of tbe first suit.) 
8b.(’82) AIR 1982 Pat 337 (342) : 12 Pat 147. 
[See also (’27) AIR 1927 All 505 (506) : 49 
All 918. 

(’28) AIB 1928 Cal 777 (779):5f)Cal728(PB).] 

4. (’20) AIR 1920 Mad 246 (249). 

(’84) AIR 1934 Oal 60 (62) : GO Cal 1307. 
(Decision in rent suit on the question of 
genuineness of kabuliyat is not conclusive 
in subsequent suit on title.) 

(’32) AIR 1982 All 169 (172). 

(’82) AIR 1982 Bom 257 (258). 

(’31) AIR 1931 Bom .570 (674). 

(’21) AIB 1921 Bom 87 (98) : 45 Bom 1260 
(P B). (Per Fawcett, J.) 

(’28) AIR 1928 Cal 717 (718. 719). 

(’ll) 9 Ind Cas 568 (569, 570) (Cal). 

('88) 11 Mad 893 (396, 396). (Question of title 
is not res judicata.) 

5. (’98) 22 Bom 669 (671). 

(’38) AIB 1938 Mad 59 (61). 

(’27) AIR 1927 All 505 (506) : 49 All 918. 
(’25) AIR 1925 All 761 (762). (The cause of 
action different — Decision be not a res 
judicata.) 

(’28) AIR 1923 All 586 (590) : 45 All 681. 

(’12) 14 Ind Cas 124 (125) : 89 Cal 848. 

(’80) AIB 1980 Lah 907 (910) : 12 Lah 62. 


(’28) AIR 1923 Lah 16 (17). (Conceded.) 

(’22) AIB 1922 Lah 829 (834). 

(’18) AIB 1918 Mad 1187 (1189) : 40 Mad 989 
(F B). (The right established by tbe decision 
in the former suit cannot be questioned in 
subsequent suit.) 

(’16) AIR 1916 Mad 845 (846). 

(’10) 7 Ind Cas 418 (419, 420) : 84 Mad 450. 
(D^ision in one proceeding that no appeal 
lies is not res judicata.) 

(’09) 8 Ind Css 701 (705) : 88 Mad 102. 

(’08) 18 Mad L Jour 548 (549). 

(’07) 80 Mad 461 (463). 

(’82) 5 Mad 804 (310). 

6a.(’37) AIB 1937 Posh 62 (63). (The question 
whether the decree is declaratory in nature 
and cannot be executed cannot bo governed 
by the principle of res judicata as it involves 
a question of jurisdiction.) 

6. (’29) AIR 1929 All 182 (132). 

(’80) AIB 1930 All 254 (255). 

(’36) AIB 1986 Pat 198 (200) : 14 Pat 638. 
[But see (’82) AIR 1982 All 288 (288) : 54 
All 444. (Order interpreting a decree as to 
costs cannot be res judicata in regard to 
the interpretation of a subsequent decree 
passed by the Ifigb Court.)] 

7. (’26) AIB 1926 Bom 481 (488). 

(’87) AIR 1937 Lah 649 (662). 

(’85) AIR 1935 Mad 885 (888) : 59 Mad 62. 
(’36) AIB 1936 Rang 87 (89) : 14Bang94 (SB). 
(Suit for declaring decrM void ' for want of 
inherent jurisdiction^ — Suit dismissed— dis- 
missal operates as res judicata.) 


SioUoB 11 
Note 11 
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(6) The fifth view is that there is a distinction between an abstract and 
a concrete question of law such as exists between the interpretation of a statute 

and the construction of a document, and that while the decision on the former 

will not be res judicata, a decision on the latter will be.^ 

In order to understand and solve this apparent conflict of views, it is 
necessary to see what exactly is meant by saying that a point of law was in issue 
in a previous suit. It is submitted, with respect, that what is meant is only that 
the applicability or non-applicahility of a rule of law to a given set of circum- 
stances was in question in the previous suit. Parties to a litigation have absolutely 
no concern in raising questions as to the existence of a particular rule of law or as 
to the nature thereof, except so far as such questions affect the rights claimed or 
denied in such litigation. An abstract question of law dissociated from and 
unconnected with such rights in litigation can never be of any importance or 
value to the parties and to the decision of the case and cannot therefore be 
deemed to have been substantially in issue. An examination of the decided cases 
in the light of the above observations will clearly show that there is really no 
conflict among them. The cases given as supporting the first view will show that 
the circumstances in the subsequent suit fell within the purview of the circum- 
stances for which the applicability of a rule of law was in question in the former 
suit. The issue directly and substantially in issue in the two suits, namely, the 
applicability of a rule of law to a set of facts, is the same, and the former suit 
will therefore bar the latter. The rulings cited in support of the second and third 
views above are all really cases where the issue in the former suit was the 
applicability of a rule of law to one set of facts, and the issue in the subsequent 
suit, the applicability of the same to another set of facts. The issues therefore 
were different and the decision in the former suit was rightly held not to be res 
judicata in the subsequent suit. The fourth and fifth views were found necessary 
to explain the conflict of decisions. It is submitted that they are not correct. The 
facts of those cases will show that the question of the applicability of the rule of 
law in the former suit was to a set of facts different from that in the subsequent 
suit and thus the issues were not the same. 

The solution set forth above is also borne out by the observations of their 
Lordships of the 'Privy Council in a case from New South Wales.® The question 
for decision there was as to the correct method of ascertaining the value of a certain 
mine for the purpose of rating for the years 1919, 1920 and 1921 and this 
depended on the interpretation of an Act of the New South Wales Legislature. In 
a previous suit for valuing the mine for the purpose of rating for the years 1917, 
1918 and 1919 a particular construction had been put upon the Act. In the 
subsequent suit for the years 1919, 1920 and 1921, it was contended that the question 
as to the method of valuation was res judicata. Their Lordships said : 

"There is no substance, however, in this contention. The decision of the High Court 
related to a valuation and a liability to a tax in a previous year, and no doubt as regards that 
year the decision should not be disputed. The present case relates to a new question, namely, 
the valuation for a different year and the liability for that year. It is not eadem questio and 
therefore the principle of res judicata cannot apply." 


8. (’21) AIR 1921 Bom 87 (90) : 45 Bom 1260 9. (1926) A 0.94 (100), Broken Hill Proprietory 

(FB). (Per Macleod, J.) Co. v. Broken Hill Municipal Council. 

[See also (’82) AIR 1982 Bom 267 (258, 259.)] [See (’87) 1987 Mad W N 465 (468).] 
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In M. Muhammad Bahadur v. Bam Prasad}^ Chamier, A. J. 0., observed 
as follows : . . 

"It appears to me that the rule to be deduced from the authorities, other than the decisions 
of the Madras High Court, is that it is not every decision of a question of- law between tbe 
parties which is binding upon them in a subsequent suit, but that a previous decision of a 
question of law which affeett the eubjeet-matter of the eubsequent mit or creates a legal 
relation between the parties or definee the status of either of them is as binding upon them 
as a previous decision of a question of faet." 

So also, in a recent Full Bench decision of the Madras High Court,'®* it 
was observed as follows : “There can be no res judicata laying down a wrong rule 
of law between parties for future guidance also. The decision must be confined to 
the matter to which it has been applied at the time of the former decision.” 

It was held by the Bangoon High Court that a decision based on an 
admission duo to an erroneous conception of law is not res judicata inasmuch as 
the matter of law could not be said to have been heard and decided}^ 

12. Hatter, if not in issue at all. is not res Judioata.— It follows from 
what has been said in Note 7 above, that, if the matter in issue in the subsequent 
suit was not in issue at all in the former suit, there is no question of res judicata} 
Thus, a more statement of an alleged rate of rent in the plaint in a rent suit in 


10. (’06) 8 Oudh Cas 37 (43). 

(’24) 11 Oudh li Jour CG (67). 

10a.(’37) AIR 1937 Mad 254 (267) : I L R (1987) 
Mad 364 (b’ B). (Suit for rent — Erroneous 
interpretotion of statute concerning liability 
for rent is not res judicata with reference to 
areas not actually in question in the previous 
suit.) 

11. (’29) AIR 1929 Rang 55 (68) : 6 Bang 691. 

Note 12 


1. (’13) 20 Ind Cas 17 (20) (Oudh). 

(’12) 14 Ind Cas 101 (101) (All). 

(’26) AIR 1926 V 0 184 (187) :162 Ind App 
294 : 62 Cal 971 (P C). 

(’34) AIR 1984 All 1038 (1089). 

I ’27) AIR 1927 All 39 (40) : 48 All 803. 

I ’26) AIR 1925 All 200 (201). 

I ’23) AIR 1923 All 495 (496, 497) ; 46 All 466. 

I '22) AIR 1922 All 401 (401). 

(’22) AIR 1922 All 397 (898). 

’13) 35 All 227 (284) : 40 Ind App 74 (P C). 

I ’10) 7 Ind Cas 888 (389) (All). 

I ’86) AIR 1936 Bom 402 (408) : 60 Bom 1008. 
i ’90) 14 Bom 176 (179). 

( ’87) AIR 1937 Cal 237 (239). 

I ’29) AIR 1929 Cal 672 (67 5). 

I ’26) AIR 1925 Cal 226 (282). 

’09) 4 Ind Cas 92 (94) (Cal). 

I ’08) 7 Cal Jour 251 (266). 

’05) 2 Cal Jour 144 (146). 

’99) 26 Cal 946 (949). 

I ’76) 26 Suth W B 416 (417). 

I ’70) 13 Suth W R 461 (461). 

I ’68) 10 Suth WB 403 (406). 

(’27) AIR 1927 Lah 606 (606) : 8 Lah 308. 

- (’18) AIR 1918 Lah 234 (285). (Issue did not 
arise.) 

(’18) 1913 Pun L B No. 194, page 606. 

(’07) 1907 Pun L R No. 76 : 1906 Pun Re 
No. 107. 


(’07) 1907 Pun W R No. 66, page 387 (408) : 
1907 Pun Re No. 67 (P B). 

(1900) 1900 Pun LR, page 431 (485):1900 Pun 
Be No. 20. (Old Code.) 

(’82) 1882 Pun Be No. 108, page 310 (811). 
(’88) AIR 1938 Mad 581 (682). 

(’88) AIR 1988 Mad 287 (288). (Decree in 
partition suit not given elTect to by agree- 
ment of parties and parties continuing to be 
jointr-S^ond suit for partition not barred.) 
(’88) AIR 1988 Mad 198 (196). (Suit by inam 
holder for declaration that he was owner of 
whole village excluding communal porom- 
liokes — Decree in terms asked for granted but 
tank beds whether communal poronibokes 
not decided — Decree does not make title to 
tank bods res judicata.) 

(’26) AIR 1926 Mad 683 (686) ; 49 Mad 696. 

(’26) AIR 1926 Mad 1128 (1129). (Prior suit 
for possession based on exclusive title — 
Subsequent s'uit for partition and possession 
is not barred.) 

(’12) 13 Ind Cas 649 (660) (Mod). 

(’10) 8 Ind Cas 427 (427) (Mad). 

(’10) 5 Ind Cas 478 (479) (Mad). 

(’09) 1 Ind Cas 198 (194) (Mod). 

(’98) 11 Mad L Jour 10 (17) (E B). 

(’91) 14 Mad 801 (311) (P B). 

(’24) AIR 1924 Nag 124 (124, 125). 

(’37) AIR 1987 Oudh 822 (823): 13 Luck 190. 
(Prior suit for share of profits under S. 108 
(1.5), Oudh Rent Act and also for canal dues 
— No question raised as to question of juris- 
diction of Civil Court — Subsequent suit for 
canal dues — Jurisdiction of Civil Court to 
try subsequent suit can bo questioned.) 

(’87) AIR 1987 Oudh 116 (119) : 12 Luck 697. 
(Question in issue in subs^uent suit not 
raised in prior suit though mentioned in 
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vrhioh an ex parte decree is made, is not a statement as to which it might be held 
that an issue waS raised between the parties.* 

A mere opinion of the Court on a matter not necessary for the decision of 
the case and not arising out of the issues before it is an obiter dictum and cannot 
be said to be a decision on any issue, and is therefore not res judicata.* 

A person made a party to a suit but in which no relief is asked for against 
him is called a pro forma defendant. There can be no issue between such a party 
and the other parties to the suit. A finding therefore in such a suit is not binding- 
on him as res judicata in a subsequent suit between him and the other parties.* 

A plaintiff, unlike a defendant, comes Toluntarily on the record and although 
the law knows of a pro forma defendant, the idea of a pro forma plaintiff is 
repugnant to it.** But where there are two plaintiffs in a case, A and B, bbt in. 
the circumstances of the case there is no issue to be tried between A and the 
defendant, the decision as to a matter between S and the defendant will not bb 
res judicata in regard to A.*** 

The addition of a pro forma defendant in the subsequent suit would not 
take it out of the applicability cf the rule of res judicata. Thus, where in a 
previous suit by A against B it was held that B was a tenant of A, a subsequ^oli 
suit by B against A and C, a pro forma defendant, for a declaration that B is not 
a tenant of A, but of C, is barred by res judicata.* If the person made a party is 
interested in the relief claimed, as where the plaintiff sues on his behalf as well 


judgment in prior suit while giving narrative 
does not debar parties from agitating it again 
in subsequent suit.) 

(’87) AIR 1987 Oudh 43 (45). 

(’27) AIR 1937 Oudh 15 (16). 

(’36) AIR 1926 Oudh 139 (139, 140). 

(’88) AIR 1938 Pat 831 (828). 

(’26) AIR 1926 Rang 191 (191, 192). 

[See (’35)AIR 1935 All 268 (369). (An issue 
neither decided nor raised before lower 
Court — No ground of appeal on that point 
either — Appellate Court’s decision on the 
point is without jurisdiction and is not 
res judicata.) 

(’24) AIR 1924 All 163 (164).] 

[But see (’28) AIR 1928 Oudh 359 (361) ; 
3 Luck 487.] 

2. (’89) 16 Cal 300 (306) (P B). 

8. (’24) AIR 1924 All 884 (890) : 47 All 17. 

(■16) AIR 1916 Lah 369 (870) : 1916 Pun Re 
No. 56. (Chance remark in judgment.) 

(’29) AIR 1929 All 521 (525). (Stray remark 
not incorporated in the operative portion of 
the award.) 

(’23) AIR 1923 All 15 (16). 

I ’80) 2 All 843 (847, 848) (F B). 

I ’09) 11 Bom L R 545 (667). 

(’92) 1892 Bom P J 339. 

(’74) 21 Suth W R 80 (30), 

I ’80) AIR 1980 Lah 684 (684, 686). 

(’10) 8 Ind Cas 495 (496) (Uh). 

I ’29) AIR 1929 Lah 225 (326). 

(’15) AIR 1916 Lah 164 (164) : 1915 Pun Re 
No. 78. 

’99) 1899 Pun Re No. 60, p. 283 (285). 

>91) 14 Mad 812 (315). 


(’28) AIR 1928 Oudh 296 (297). (Where a 
Court decides an issue which it is not compe- 
tent to decide, its decision must be regarded 
as an obiter dictum.) 

(’15) AIR 1915 Oudh 128 (181). 

(’19) AIR 1919 Pat 561 (562) ; 4 Pat L Jour 
682, (Matter left undecided.) 

4. (’28) AIR 1928 Lah 498 (494). 

(’98) 17 Bom 341 (348) : 20 Ind App 1 (PC). 
(’04) 27 All 59 (61). 

(’01) 26 Bom 589 (592). 

(’36) 165 Ind Cas 662 (663) (Cal). 

(’36) 164 Ind Cas 661 (.565) : 62 Cai 642. 

(’74) 21 Suth W R 189 (189). 

(’35) AIR 1935 Lah 942 (943). 

(’88) AIR 1933 Lah 109 (110) ; 14 Lah 880. 
(’16) AIR 1916 Lah 13 (13) : 1916 Pun Be 
No. 66. 

(1900) 1900 Pun Re No. 70, page 817 (819). 
(’99) 1899 Pun Re No. 41, page 197 (202). 
(’94) 1894 Pun Be No. 60, p. 191 (198, 194). 
(’38) AIR 1988 Mad 581 (582). (Held that the 
idea ol a pro forma plaintiff was repugnant 
to law — Though, if there is an issue between 
the plaintiff and the defendant, the decision 
might be res judicata.) 

’04) 14 Mad L Jour 281 (286). 

’80) AIR 1980 Pat 865 (856). 

(’18) AIR 1918 Pat 268 (264). 

(’15) 81 Ind Cas 861 (862) (U P B B). 

[But see (’67) 8 Suth W R 866 (867). 

(’18) AIR 1918 Mad 967 (968).] 

4a.(’88) AIR 1988 Mad 581 (683). 

4b.(’S8) AIR 1988 Mad 581 (682). 

6. (’18) 20 Ind Cas 344 (845) (Cal). 
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as on behalf of a person who refuses to join him as a plaintiff, such party is not BMttoit 1^, 
really a pro forma party and the decree passed will be binding oi\ him.° Notes 

A matter cannot be said to be not in issue merely because it has been 
admitted by the party affected/ This is in accordance with Explanation III which 
enacts that the matter referred to in the Section must have been alleged by one 
party and either denied or admitted expressly or impliedly by the other, 

18. Matter oollaterally and Inddentally in Issne— General.— As has 
been seen in Note 7 above, the words "directly in issue" have been used in the 
Section in contradistinction to the words "collaterally and incidentally in issue.” 

Decisions, therefore, on matters not alleged and denied or admitted within the 
meaning of Explanation III are decisions, on matters incidental and collateral to 
the main issues in the case and will not operate as res judicata} Thus, the 
incidental decision on a question of title in Small Cause suits is not res judicata 
in a subsequent suit in which the question of title is directly raised.^ Similarly, an 
incidental decision on a question of title in a suit for damages does not bar a 
subsequent suit for recovery of possession after declaration of title,’’ Similarly, where 
a shebait of a deity files a suit against his co-shebait for a scheme of management 
of ddnitter properties, the decision on the question of the debutter character of the 
properties is only an incidental issue in the suit.* An order under 0. 22 B. 5, 
determining that a particular person is or is not the legal representative of a 
deceased party, does not operate as res judicata. The reason is that such an order 
decides only a matter which is collateral to the decision of the suit.* See also 
Note 7 generally and Notes 14 to 17, infra, 

14. Sait for rent— Question of title in.— It is not possible to frame 
any hard and fast rule whether a previous decision in a suit for rent does or does 


6. (’98) 21 Mad 373 (383). 

(’14) AIR 1914 An 414 (415). 

(’25) AIR 1925 Mad 319 (320). 

7. (’26) AIR 1925 Mad 319 (319). 

Note 13 

1, (’21) AIR 1921 Mad 694 (695). 

(’78) 2 Cal L Rop 23 (26). 

(’93) 15 All 3 (6). 

(’82) 4 All 11 (13). 

(’80) 2 All 843 (846) (F B). 

(’31) AIR 1931 Cal 363 (356). 

(’25) AIR 1926 Cal 985 (989). 

(’93) 20 Cal 888 (895). (Decision in probate 
proceedings.) 

(’93) 20 Cal 249 (253). 

(’76) 25 Suth W R 393 (393). 

(’74) 21 Snth W R 189 (189 '. 

(’71) 16 Suth W R 627 (528). 

(’70) 14 Suth W R 412 (418). 

(’68) 9 Suth W R 692 (693).' 

(’21) AIR 1921 Lah 296 (296, 297). 

(’21) AIR 1921 Lah 17 (19). (Suit for posses- 
sion under a lease — Subsequent suit on title 
not res judicata.) 

(’35) AIR 1986 Mad 634 (636). (AppUcation for 
adjudication by creditor — ^Alloiutions aUeged 
to be acts of insolvency — Question as to whe- 
ther they are fraudulent cannot be considered 
before adjudication — Incidental determina- 
tion of such question for deciding adjudi- 


cation application does not operate as res 
judicata when such question is raised in 
subsequent suit.) 

(’92) 2 Mad L Jour 36 (38). 

(’31) AIR 1931 Oudh 263 (266, 267) : 7 Luck 
73. (Question of validity of gift indirectly 
in issue.) 

(’23) AIR 1928 Oudh 93 (97): 26 0ndhCas 24. 
(’37) AIR 1937 Pat 141 (144). 

(’17) AIR 1917 Pat 658(654): 2PatLJour 159. 
(’27) AIR 1927 Bang 319 (320,821): 5 Rang 527. 
(’09) 3 Sind L R 93 (94). 

2. (’07) 4 All L Jour 617 (518). 

(’74) 22 Suth W B 349 (350). 

(’86) 1886 All W N 44 (44). 

(’71) 8 Bom H C B (A C) 23 (24). 

3. (’68) 10 Suth WB 22 (23). 

4. (’25) AIR 1926 Cal 996 (ipOO). 

5. (’87) AIR 1987 Oudh 220 (222) : 13 Luck 20 
(FB). (Overruling AIR 1983 Oudh 207.) 

( ’13) 20 Ind Cas 950 (961)(Mad). (Order appoint- 
ing legal representative of deceased plaintiff.) 
(’06) 28 Ail 110 (111). (Legal representative 
of plaintiff.) 

(’36) AIR 1986 All 412 (422) : 58 All 734. 
(Dissenting from AIR 1926 All 439.) 

(’84) AIR 1934 Lah 465 (466). 

(’39) AIR 1989 Nag 147 (148) : ILB (1989) 
Nag 165. 

(’21) AIR 1921 Nag 23 (25) : 17 Nag L B 45. 

8CP0. 11. 
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hot operate as rn judioata io a subsequent suit on title.' The question depends 
upon the fact whether the issue as to title raised in the subsequent suit was 
directly and substantially in issue in the former suit and this again depends, as 
has been seen already, in Note 7 ante, on the oircumstanoes of each case.* If i( 
was directly and substantially in issue in the former suit, the finding on it would 
operate as res judicata;^ but if it was not in issue at all or was only collaterally 
and incidentally in issue, it would not so operate.* Thus, where, for the purpose of 
sailing the rent, or of determining the share of the rent, to which the plaintiff is 
entitled, the question of the extent of the plaintiff’s tit^ is raised directly and 
decided, the decision will operate as res judicata between the parties.* Sinailarly, 
where A sues B for rent and B contends that 0 and not A is entitled to the 


property and C is thereupon impleaded 

(’16) AIB 1916 ^ 69 (90) : 18 Nag L B 89. 
[See also (’09) 97 Bom 169 (169). 

(’ll) 9 Ind Cas 608(604) (Mad). (Sait under 
8. 867 of the Code of 1689 — Decision in 
such snit will be res judicata.)] 

Note 14 

1. (’96) AIB 1926 Gal 369 (370). (Does operate.) 
(’23) AIB 1928 Cal 888 (836). (Not decided.) 

2. See note 7, foot-note (15) cases. 

3. (’80) AIB 1980 PC 224 (225): 67 Ind App 208; 

8 Bang 826 (P C). 

(’ 18) AIB 1918 Cal 552 (552). 

(’88) AIB 1938 Bom 291 (294). 

(’26) AIB 1926 Cal 1228 (1228). (Execution of 
certain kabuliyut by defendant, a material 
issue in prior suit— Plaintiff failing to prove 
— Admission in kabuliyat cannot be proved 
in subsequent suit.) 

(’24) AIB 1924 Cal 128 (181). (Landlord if a 
party, cannot dispute title of a tenant decided 
between his tenants.) 

(’19) AIB 1919 Cal 1018 (1018). 

(’19) AIR 1919 Cal 816 (317). 

(’13) 19 Ind Cas 682 (684) (Cal). 

(’98) 25 Cal 186 (140). 

(’83) 12 Cal LBep 38 (39). [A suing B for rent 
— B denying A’s title — Suit dismissed on 
ground tW A has no title — Again A suing 
B for possession— Suit is barred.) 

(’77) 3 Cal 145 (147, 148) (P B). 

(’35) AIR 1935 Pat 526 (527). 

(’18) AIR 1918 Pat 877 (379). 

4. (’21) 63 Ind Cas 762 (763) (Cal). 

(’02) 6 Cal W N 66 (67). 

(’24) AIB 1924 All 479 (479). (Decision by 
the Revenue Court that defendant was not 
plaintiff’s tenant does not bar a plea that 
the defendant was a rent-free grantee.) 

(’24) AIB 1924 AU 270 (270). 

(’16) AIB 1916 All 26 (27). 

(’16) 29 Ind Cas 678 (679) (U P B B). 

(’88) AIB 1938 Bom 291 (294). 

(’29) AIB 1929 Bom 32 (82). (Ejectment suit 
— Bent decree only passed — Finding as to 
title need not be incorporated in thedeeree.) 
(’85) AIB 1986 Cal 607 (608). (Notice to quit 
and suit for ejectment — Tenancy not proved 
and suit dismissed — Subsequent suit for rent 
-Relationship then also not proved and snit 


as a party or C himself intervenes as a 


dismissed — Subsequent suit for declaration 
of title and possession on allegation of tenr 
ancy and forfeiture held not barred by prior 
suit.) 

(’80) AIB 1980 Cal 679 (681) : 57 Cal 871. 
(’26) AIB 1926 Cal 887 (889). 

(’24) AIB 1924 Cal 460 (461). (Decision in a 
prior rent suit that defendants ate not ten- 
ants of plaintiff is no bar to a second suit to 
eject defendants as trespassers.) 

(•28) AIR 1923 Cal 827 (828). 

(’21) AIB 1921 Cal 355 (855). 

(’20) AIB 1920 Cal 729 (780). 

’20) AIR 1920 Cal 601 (603). 

^19) AIR 1919 Cal 181 (132). 

(’16) AIB 1916 Gal 164 (166). 

(’14) AIB 1914 Cal 741 (742). 

(’ll) 9 Ind Cas 2 (3) (Cal). (Previous decision 
as to tenancy no bar to a defence in a subse- 
quent suit that a particular plot is not in- 
cluded in the tenancy.) 

(’10) 8 Ind Cas 715 (716) (Cal). 

(’09) 4 Ind Cas 175 (176) (Cal). 

(’99) 26 Cal 428 (481, 488) (FB). 

(’83) 9 Cal 426 (429). 

(’75) 24 Suth W B 111 (112). 

(’71) 16 Suth W B 85 (86). 

(’71) 15 Buth W B 415 (416). i 
(’69) 11 Suth W B 216 (216). 

(’04) 1904 Pun Be No. 54, page 161 (162). 
(’96) 1896 Pun Be No. 65. 

(’21) AIR 1921 Mad 306 (308) : 44 Mad 514. 
(’19) AIB 1919 Mad 748 (745). 

(’99) 22 Mad 828 (325). 

(’28) AIB 1928 Nag 169 (171). (Previous suit 
for enhancement of tent — Question of status 
of tenant not raised — Subsequent suit for 
ejectment not barred.) 

(’06) 2 Nag L B 94 (97). 

(’12) 16 Oudh Cas 45 (48). 

(’85) AIB 1985 Pat 306 (324) : 14 Pat 70. 
(Question whether plaintiff had the status of 
a proprietor not raised.) 

(’17) AIR 1917 Pat 471 (471). 

[See (’86) AIR 1936 Cal 772 (774). (Bent 
suit — Issue as to whether all the^ plots 
covered by the jamas are included in the 
suit is only collateral.)] 

. (’26) AIB 1926 Cal 1004 (1006). 

(’82) AIR 1982 Cal 886 (386). 
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person claiming title and the question of title as between A and 0 is clearly raised 
and decided, the decision will operate as rea judicata between the parties.® Similarly, 
if, in the above case, B claims title in himself as against A, the issue as to title 
' v^ill be directly and substantially in issue so as to make the finding thereon res 
judicata between them.^ Of course, in every suit for rent, or for settling the rent, 
the question of the existence or non-existence of relationship of landlord and 
tenant or of the nature of the tenancy is directly and substantially in issue and 
the decision in such suit will bo res judicata in subsequent proceedings between 
the parties.® 

In Bun Bahadur v. Lucho Koir, I. L. R. 11 Calcutta 301 (P. C.), a Hindu 
widow sued X for rent of certain property belonging to the estate of her husband. 
jB, a brother of the husband, intervened in the suit claiming that he was joint with 
his deceased brother and that he was entitled to the rent by survivorship. B was 
thereupon impleaded as a party to the suit, and an issue was framed in the 
following terms: “Did the plaintiff (the widow) or her deceased husband realise 
the rent separately and in a state of separation before this, or did the plaintiff’s 
husband, during his lifetime, realise the rent with B jointly, and after him did B 
alone receive the rent of the entire 16 annas?” The issue was found against B and 
in favour of the widow. Thereupon B filed a suit against the Hindu widow for 
possession of the properties of the deceased brother on the ground that they were 
joint in estate and that B was entitled to the properties by survivorship. In regard 
to the question of res judicata raised by the defendant, their Lordships of the 
Privy Council said : 

''Having regard to the subject-matter of the suit, to the form of the issue (which has boon 
above set out) and to some expressions of the learned Judge, their Lordships arc further of 
opinion that the question of title was no more than incidental and subsidiary to the main 
question, viz,, whether any and what rent was duo from the tenant, and that on this ground 
also the judgment was not conclusive.” 

In Srihari v. Khitish Chandra, I. L. R. 24 Calcutta 569, A sued B and others 
for rent and tho issue raised was as to what the share was for which A was 
entitled to the rent. The Court decreed tho suit in favour of A for tho whole rent 
and thereupon B and others sued A for declaration of their title to tho property. 
It was held that the issue in the rent suit was ‘for what share is tho plaintiff 
entitled to rent’ and not ‘to what share of tho property is the plaintiff entitled as 
owner’ and that though the share of tho rent of a tenure to which a party is 


(’36) AIR 1936 Pat 611 (611). 

6. (’78) 3 Cal 145 (147) (FB). 

(’80) 6 Cal 832 (837). 

(’86) 12 Cal 663 (666). 

[But see (’25) AIR 1926 All 674 (676). 
(Where, however, ii; could not be said on 
the facts that the point was raised clearly 
and decided in the former suit.)] 

7. (’88) 16 Cal 756 (761) : 16 Ind App 97 (PC). 
(’06) 10 Cal W N 820 (822).- 

(’17) AIR 1917 Low Bur 94 (96). 

(’ll) 12 Ind Cas 9 (10) (Cal). 

(’10) 7 Ind Cas 16 (17) (Cal). 

8. (’06) 10 Cal W N 820 (822, 823, 824). 

(’ll) 10 Ind Cas 363 (364) (Cal). 

(’21) AIR 1921 All 848 (349) : 43 All 191. 

(’27) AIR 1927 Cal 481 (482). 

(’26) AIR 1926 Cal 114 (116). 


(’25) AIR 1925 Cal 427 (430). (When defen- 
dants have been defeated in a previous suit 
as regards their contention that they are 
tenants in severalty, the Question is res 
eata in a subsequent suit.) 

(’24) AIR 1924 Cal 460 (461). 

(’16) AIR 1916 Cal 367 (367) : 43 Cal 170. 
(’14) AIR 1914 Cal 692 (696). 

(’10) 8 Ind Cas 660 (661) (Cal). 

(’10) 6 Ind Cas 708 (708) (Cal). 

(’02) 6 Cal W N 238 (240): 29 Cal 252. (Dcci. 
sion settling the rent implies a decision as 
to the nature of tho tenancy.) 

(’38) AIR 1938 Rag 196 (197). 

(’30) AIR 1930 Oudh 336 (366). (Decision as 
to status of tenant and rate of rent.) 

(1900) 8 Oudh Cas 66 (67). 

(’19) AIR 1919 Pat 371 (872). 


Seotion 11 
Note 14 
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entitled depends generally upon the extent of his share in the property in which 
the tenure is included or, in other words, upon the extent of his title, yet, having 
regard to the frame of the imie and to the judgment of the original and appellate 
Oeiurts in the former suit, the question could be said to have been in issue in that 
suit only incidentally and not directly. 

15. Suits for rent for snooessiire periods or for other reourrin^ 
liability. - A suit for rent may involve an issue as to the plaintiff's right to 
receive rent for a particular period or it may involve an issue as to his titleg i, e., 
his recurring right to receive rent generally for the whole period of the tenancy 
and not alone for the particular period for which rent is claimed. In the former 
case the decision on the plaintiff’s right to receive rent will he res judicata so far 
as the period actually sued for is concerned but will not be res judicata in a suit 
for rent for a stibsequent period.^ In the latter case, it will be res judicata in suits 
for rent for all successive periods.^ But if the general question was gone into and 
decided merely for the purpose of deciding the right or liability for the period 
involved in the suit, then the issue must be taken to have been raised only 
incidentally] where issues have been framed, the non-existence of a direct issue of 
this character has to be seriously taken into account in determining the question 
whether the question of right or liability for all times was directly and substantially 
in issue.* 

A decision in a suit in which the issue was with reference to the plaintiff's 
right to receive rent for a particular period only, may, however, be presumptive 
evidence of the rent of future years though such evidence may be rebutted by 
other evidence showing change of circumstances, etc,^ Thus, a decision in a suit for 
meltvaram of one fasli would not estop the defendant, when sued for the melwaram 
for subsequent years, from contending that he was not in ix)3session of the lands 
in respect of which the melwarain is claimed.* 

A decree in a previous suit awarding mesne profits up to the date of that 
suit cannot -be res judicata upon the question of mesne profits for the subsequent 
period.**^ 


Note 15 

1. (’30) AIR 1930 Pat 585 (586, 587): 9 Pat 674. 
(’27) AIR 1927 All 145 (145, 146). 

(’14) AIR 1914 All 1 (2). 

(’32) AIR 1932 Bom 222 (223) : 56 Bom 292. 
(Second suit for future mesne profits not 
covered by first suit.) 

(’03) 27 Bom 418 (423). 

(’02) 26 Bom 25 (31, 32). 

(’31) AIR 1931 Cal 788 (789) ; 68 Cal 1040. 
(Second suit for future mesne profits not 
covered by first suit.) 

(1900) 4 Cal W N 43 (44). 

(’97) 24 Cal 711 (712). 

(’31) 1931 Mad W N 813 (814). (Claim for 
deductions against claim for mesne profits 
for a subsequent period.) 

(’22) AIR 1922 Pat 303 (307) : 1 Pat 218. 
(Cess under Bengal Act IX of 1890.) 

(’22) AIR 1922 Pat 213 (214). 

(’17) AIR 1917 Pat 615 (616). 

(’17) AIR 1917 Pat 54 (64, 65.) 

2. (’30) AIR 1930 Pat 685 (687) : 9 Pat 674. 
(’29) AIR 1929 All 29 (30, 31). 


(’01) 23 All 5 (12). 

(’89) 11 All 148 (156) (FB). 

(’25) AIR 1925 Gal 427 (430). (Suit forrent>- 
Whether ox parte or inter partes.) 

(’76) 1 Cal 202 (205). 

(’34) AIR 1934 Mad 663 (564). 

(’ll) 12 Ind Cas 329 (330) (Oudh). (Decree for 
rent involves the question of the right of the 
plaintiff to recover and of the defendant’s liabi- 
lity to pay rent to the plaintiff — It becomes 
res judicata in subsequent suit for rent.) 
[See also (’25) AIR 1925 Mad 378 (379.)] 

3. (’26) AIR 1926 Gal 650 (652). 

4. (’07) 6 Cal L Jour 92 (93). 

’22) AIR 1922 Pat 213 (214). 

(’27) AIR 1927 Mad 842 (843, 844). (Order 
that a particular application for the recovery 
of mesne profits awarded by a decree is not 
barred by the 12 years’ rule under S. 48, C. 
P. Code, is no bar to a plea that subsequent 
application for the same purpose is barred.) 
(’24) AIR 1924 Pat 371 (371). 

5. (’04) 14 Mad L Jour 379 (392). 

5a.(’39) AIR 1939 All 52 (54). 
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The right to sue for ejectment accrues every year and so the withdrawal of SaotlOQ 11 
a previous suit for ejectment does not bar a subsequent suit for ejectment H gninat , Notes 1^17 
the same party on a subsequent cause of action.^ Similarly, a dismissal of a suit for 
enhancement of rent is no bar to the filing of a fresh suit for enhancement of r^t 
in a subsequent yeaiJ 

Where a suit for ejectment is dismissed for failure to serve a proper notice 
to quit on the tenant, it will be res judicata on the question of the landlord’s 
title in a subsequent suit for ejectment, if the first suit decided the question of title.^ 


16. BoitB for maintenanoe at different rates. — A suit for arrears of 
maintenance for a particular iieriod will of course bar a subsequent suit for arrears 
of maintenance for the same period but not a suit for arrears of maintenance for a 
different period.^ Again, where the right to maintenance is in issue in the former 
suit, a subsequent suit as to such right will also be barred,^ but the maintenance 
decree is not final as to the rate of maintenanoe fixed and is no bar to a suit for 
maintenance at an enhanced rate for a different period under altered circumstances,^ 
or to a suit to declare that the maintenance was a charge on the property.^* It is 
not necessary that the decree should provide for any such modification.* Where 
there is a decree merely declaring an annual right to maintenanoe, a suit to enforce 
such right will lie.® 


17. Suits relating to the rate of rent or the area for which rent is 
payable. — A decree for rent for a particular period will be conclusive as to the 
amount payable by the defendant for the years for which the rent was claimed in 
the suit but it may not bo conclusive as to the rate of rent payable for successive 
periods of the same tenancy.® Where, however, the issue in the former suit is as 
to the rate of rent for the whole period of the lease, then the decision as to such 


6. (’2G) AIB 1926 All 84 (34). 

7. (’!.')) 31 Ind Cas 866 (866) (U P B B). 

8. (’32) AIB 1932 Bom 484 (486). 

Note 16 

1. (’03) 27 Bom 418 (424). 

(’29) AIB 1929 Mad 545 (561). 

2. (’12) 14 Ind Cas 463 (465) (P C). 

3. (’14) AIB 1914 Sind 22 (23) ; 8 Sind L B 306 
(308). (Or to have the rate decreased.) 

(’99) 22 Mad 175 (178). 

3a.(’83) 12 Cal L Bep 473 (475). 

4. (’78) 1 All 594 (596). 

5. (’84) 7 Mod 80 (82). 

Note 17 

1. (’10) 6 Ind Cas 860 (861) (Cal). 

(’28) AIB 1923 Cal 282 (283). 

(’31) AIB 1931 Pat 215 (216): 10 Pat 337. 
(Decision under Bengal Tenancy Act VIII of 
1886.) 

(’22) AIB 1922 Pat 218 (214). 

2. (’10) 6 Ind Cas 860 (861) (Cal). 

(’28) AIB 1923 Cal 282 (283). 

(’35) AIB 1985 Cal 654 (565). (Suspension of 
rent allowed in former suit on account of 
dispossession — Subsequent publication of 
Record of Bights showing tenant to be in full 
possession — No res judicata in subsequent 
suit.) 


(’26) AIB 1926 Cal 767 (771). 

(’26) AIB 1926 Cal 698 (700, 701). 

(’25) AIB 1925 Cal 1011 (1012). 

(’19) AIB 1919 Cal 981 (982). (But it is good 
evidence as to the rate of rent.) 

(’18) AIB 1918 Cal 984 (985). 

(’17) AIR 1917 Cal 113 (114). 

(’14) AIR 1914 Cal 826 (827). 

(’09) 2 Ind Cas 828 (830) : 36 Cal 604. 

(’09) 2 Ind Cas 160 (161) (Cal). 

(’09) 2 Ind Cas 11 (12, 13) (Cal). 

(’02) 28 Cal 109(111). (Decrees as to road cess 
payable by tenant and varying from time 
to time.) 

(’02) 6 Cal W N 689 (591). 

(’29) AIR 1929 Mad 673 (674,676). (No direct 
issue raised as to rate of rent — No res 
judicata.) 

(’27) AIR 1927 Oudh 32 (32). 

(’18) AIB 1918 Oudh 98 (99). (The finding in 
a previous suit as to the amount of mesne 
profits will not operate us res judicata in a 
subsequent suit for mesne profits.) 

(’27) AIR 1927 Pat 68 (59). 

(’22) AIB 1922 Pat 303 (.307) : 1 Pat 218. 

(’22) AIR 1922 Pat 213 (214). 

(’19) AIR 1919 Pat 626 (626). 

(’18) AIR 1918 Pat 647 (649) : 3 Pat L Jour 
372. 

(But see (’32) 1932 Mad W N 639 (640).] 
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Saotionll rate is res judicata in a subsequent suit for rent.” Thus, if rent is claimed at a 

HoiM 17-19 certain annual rate on the ground of the rent having been paid at a certain rate 
in the preceding year, an issue as to the annual rate of rent is generally not a 
diveot issue, but if the rent is claimed at an annual rate alleged to have been 
settled by a binding contract and the Court tries the question “what is the yearly 
rate of rent payable according to the contract set up,” that question is directly 
and substantially in issue and will operate as res j'lidicata in a suit for rent for a 
subsequent period."* 

Similarly, where the former decision determines the issue \vhat is the proper 
area for which the rent is payable under the contract of tenancy,* then the decision 
is res judicata in a subsequent suit for rent for the remaining period of the 
lease.® Similarly, a decision as to the right of the plaintiff to enhance the rent of 
the defendant’s holding,^ or the right to claim jodf under the contract of tenancy 
will be conclusive on the point in subsequent proceedings. But the rejection of a 
defence that a portion of the holding was in the possession of the landlord does 
not preclude the trial, in a subsequent suit for rent for a later period, of the 
question as to the rate of rent, on the ground of diminished holding.** 

18. Hatter must have been alleged on one side and denied or admitted 
on the other — Explanation III. — See Note 7, ante. 


19. Ex parte decree. — In considering whether an ex parte decree is res 
judicata in a subsequent suit and to what extent, it is necessary to ascertain precisely 
what matters were involved in such decision.* An issue can be said to be directly 
and substantially in issue in an ex parte case, only constructively. All grounds of attack 
in respect of the actual claim made and all matters inconsistent with the plaintiff’s 
claim which might and ought to have been raised by the defendant, will bo deemed 
to be directly and substantially in issue in the suit and to have been heard and 
finally decided.* An ex parte decree will therefore operate as res judicata on all 
such points.* Thus, where A sues B for rent for a particular period and mentions 


3. (*12) 15 Ind€as 837 (838. 839) (Cal). 

(*26) AIR 1926 Cal 698 (700, 701). 

(’18) AIR 1918 Cal 684 (684). 

(’18) AIR 1918 Cal 489 (490). 

(’17) AIR 1917 Cal 38 (38). 

(’12) 16 Ind Cag 590 (591) (Cal). 

(’12) 16 Ind Cas 447 (447, 448) (Cal). 

(’12) 16 Ind Cas 22 (24) (Cal). 

(’93) 20 Cal 505 (507, 508). 

(’92) 19 Cal 656 (660). 

(’76) 1 Cal 202 (206). 

(’20) AIR 1920 Pat 584 (585, 586). (Res judi- 
cata so far as cxistciioo of contract to pay is 
concerned.) 

4. (’05) 1 Cal L Jour 248 (256). 

(’23) AIR 1923 Cal 361 (361, 362). 

5. (’79) 4 Cal 686 (690). 

(’07) 34 Cal 1020 (1024). 

(’26) AIR 1926 Cal 672 (676). 

(’26) AIR 1926 Cal 513 (516). 

(’24) AIR 1924 Cal 128 (131). 

(’08) 12 Cal W N 904 (907). 

(’14) AIR 1914 Mad 399 (414); 17 Ind Cas 446 
(446, 460) : 37 Mad 70 (PB). 

(*38) AIR 1938 Pat 306 (.307): 17 Pat 461 (SB). 

6. (’73) 5 N W P H C R 163 (164). 

7. (’25) AIR 1925 Mad 378 (379). 


8. (’94) 21 Cal 236 (241). 

Note 19 

1. (’ll) 12 Ind Cas 329 (330) (Oudh). 

[See also (’34) AIR 1934 Cal 467 (468). 
(Ex parte decision of Settlement Officer 
under S. 105, Ben. Ten. Act, as to fair and 
equitable rent does not operate as res judi- 
cata in subsequent suit for establishing 
Nishkar rights.)] 

2. (14) AIR 1914 Lah 390 (392) ; 1915 Pun Re 
No. 12. 

(’ll) 9 Ind Cas 363 (364) (Cal). 

(’09) 2 Ind Cas 11 (12, 13) (Cal). 

(’04) 31 Cal 79 (82). 

(’20) AIR 1920 Cal 814 (815). (Suit for en- 
hancement of rent — Hate of rent is necessarily 
in issue and will operate as res judicata.) 
(’34) AIR 1934 Nag 33 (34). (Mortgage suit — 
Some defendants ex parte — Such defendants 
can plead paramount title in future suit.) 

3. (’29) AIR 1929 All 346 (346). 

(’37) AIR 1937 All 251(253). (Ex parte decree 
— Subsequent suit to declare decree void on 
ground of want of jurisdiction is barred by 
res judicata.) 

(’29) AIR 1929 All 761 (763). 
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the rate at whioh it id olaimed and B remains ex parte, the dedislon will operate 
as res judicata on the following questions : — 

(1) the liability of B to pay rent for the period claimed, 

(2) the existence of the relationship of landlord and tenant during the 

period,*®* and, 

(3) the amount of rent olaimed for that period. 

But the rate of rent cannot ordinarily be said to be a material question 
which was necessary in that case to give relief to the plaintiff and which had to 
be attacked by way of defence. The question of the rate therefore cannot bo 
ordinarily res judicata in such cases.^ Where, however, it was necessary to decide 
the rate of rent also in a suit for rent, the decision as to the rate will operate as 
res judicataf^ The question whether it was necessary or material to decide it 
must be determined with reference to the special facts of each case.^^ 

Under Explanation IV to Section 13 of the Code, a decision was not 
final unless it was such that the Court making it could not alter it (except on 
review) on the application of either party or reconsider it of its own motion. In 
the undermentioned cases* it was hold that an ^ parte decision which could be set 
aside by the Court on the application of the parties, could not be final and therefore 
could not be res judicata. The said Explanation has now been omitted in this Code 
and the said decisions are consequently no longer law. 


The Section does not bar a suit to sot aside an ex parte decree on the 
ground that it was obtained by fraud, ^ and this is so even though the defendant 


(*29) AIR 1929 All 29 (31). 

(’28) AIR 1928 All 721 (723) : 50 All 394. 

(’14) AIR 1914 All 386 (388). 

(’02) 24 All 429 (437) : 29 Ind App 118 (PC). 

(’02) 24 All 138 (141). 

(’82) 1882 All W N 4 (4) : 4 All 184. 

(’09) 33 Bom 479 (482). 

(’28) AIR 1928 Cal 717 (720). 

(’26) AIR 1926 Oal 114(115). (Ex parte decree 
for rent satisQod — Decree is res judicata as 
to parties being landlord and tenant.) 

(’08) 12 Cal W N 862 (864) : 35 Cal 979. 

(’33) AIR 1933 Lah 606 (609). 

(’10) 1910 Pun L R No, 47. Page 114. 

(’26) AIR 1926 Mad 1144 (1144). 

(’24) AIR 1924 Oudh 419 (420). 

(’13) 7 Low Bur Rul 56(59). (Kx parte foreign 
judgment.) 

(’24) AIR 1924 Sind 60 (61). 

(’14) AIR 1914 Sind 24 (25): 8 Sind L R 218. 

[3ee also (’34) AIR 1934 Cal 384 (387). 
(Mortgage by two Hindu orothers A and B 
of undivided share of all three brothers, A, 
B and C — Suit by mortgagee — C implead- 
ed only as pro forma defendant— No aver- 
ment as to authorization by C — Ex parto 
decree — Suit by C's sons after O’ 8 death 
for declaration — Suit not barred by doc- 
trine of constructive res judicata.) 

(’17) AIR 1917 Pat 685 (586, 587). (Point 
not necessary to be determined — Not res 
judicata.)] 

[See however observations by way of obiter 
in (’20) AIR 1920 Pat 584 (586).] 

8a.(’27) AIR 1927 All 552 (553) : 49 All 658. 


(’36) AIR 1936 Pat 556 (567). 

[But tee (’14) AIR 1914 Cal 849 (850). (An 
ex parte decree in a rent suit wherein the 
relationship of landlord and tenant was 
neither raised nor decided is not res judi- 
cata in a subsequent suit for rent upon the 
question of relationship.)] 

4. (’89) 16 Cal 300 (306) (FB). (Overruling 3 Cal 
383 (PB).) 

*12) 16 Ind Cas 911 (912) (Cal). 

’25) AIR 1925 Cal 427 (430). 

(’99) 4 Cal W N 161 (162). (Not substantially 
in issue, hence no res judicata.) 

(’25) AIR 1925 Mad 37o (379). (Liability to 
pay jodi.) 

(’16) AIR 1916 Mad 147 (150). (Points left 
open—Not res judicata.) 

(’ll) 12 Ind Cas 329 (330) (Oudh). (No dis- 
pute as to rate of rent.) 

[See (’20) AIR 1920 Cal 77 (78).] 

4a.(’26) AIR 1926 Cal 767 (769). (Rato of rent— 
Substantially in issue — Hence res judicata.) 
(’30) AIR 1930 Oudh 335 (335). (Do.) 

(’29) AIR 1929 All 29 (30). (Rate of rent — 
Substantially in issue — Hence res judicata. 
Case of interest on arrears of rent.) 

4b.(’29) AIR 1929 Mad 673 (674). 

5. (’81) 7 Oal 23 (25). 

(’82) 8 Cal 276 (276). 

(’75) 23 Suth W R 149 (149). 

(’67) 7 Suth W R 236 (237). 

(’83) 1883 Pun Re No. 78. 

(’99) 9 Mad L Jour 60 (61). 

6. (’94) 21 Gal 605 (609). 

(’70) 7 Bom H C R (0 0) 150 (163. 164). 


Biotlonll 

Hotels 



168 


RES JUDICATA 


Beottonil 
Notes 19*21 


.was unsuccessful in his application under 0. 9 B. 13 to set aside the decree and 
even though he did not appeal from the order rejecting his application.^ If, however, 
the plea of fraud is set up in the application and is adjudicated upon, a suit on 
same would, of course, be barred.^ If the points raised in the subsequent suit 
could not have been raised in the previous application, the suit will not be barred.^ 
See also the undermentioned decision.^^ 


20. Fopmer suit ~ Explanation l—OeneraL — There was nothing under 
the old Code corresponding to Explanation I of this Section but the words * former 
suit’ were interpreted by judicial decisions to mean a previously decided suit} 
Explanation I gives effect to the view so laid down and it does not matter now if 
the previously decided suit was in fact instituted subsequently,^ The same rule 
will apply to appeals and revisions also.^ Thus, if a suit is decided between the 
same parties by a Court establishing the title of one of them to the property in 
dispute, and such decision has become final, the decision constitutes the question 
of title res judicata, even for the purpose of an appeal or revision from a decree 
in another suit between the same parties in another Court, though the decision 
relied on as res judicata has been given only after the decision appealed against or 
sought to be revised The expression 'former suit,’ however, distinctly shows that 
there must be two suits or proceedings and that the Section has no application to 
orders passed at different stages of the same or single proceeding, though such 
orders are binding in all subsequent stages of the same matter on general principles 
of res judicata} 


21. ‘'Buitf” meaning of. — See also Note 5 to Section 2(2), ante and Note 80, 

infra. 

The word suit’ in this Section means proceedings in action in Courts of 
the first instance as distinguished from proceedings in Appellate Courts, though the 
general principles of res judicata may apply to appellate proceedings.^ It must also 


7. (*02) 29 Gal 895 (899,400): 29Ind App99(PC). 
(’01) 28 Oal 475 (478) (PC). 

(’99) 21 All 289 (290). 

(’97) 24 Gal 546 (549, 550). 

(’27) AIR 1927 Rang 281 (281): 5 Rang 471. 
6. (’07) 29 All 212 (212). 

(’07) 29 All 608 (612). 

(’37) AIR 1937 Lah 614 (615). 

(’35) AIR 1935 Pat 458 (458) ; 14 Pat 439. 
(Application deciding that summons was 
duly served — Point that it was fraudulently 
suppressed cannot be raised in suit.) 

(’24) AIR 1924 Pat 238 (239) : 2 Pat 833. 
(’21) AIR 1921 Pat 12 (13) : 6 Pat L Jour 1. 
(’24) AIR 1924 Rang 119 (122) : 1 Rang 500. 
(Plea of non- service of summons raised and 
decided in application Suit on that point 
is barred.) 


9. (’25) AIR 1925 Gal 663 (664). (It is not clear, 
however, from the facts how the question of 
non-service of summons was not and could 
not have been raised in the previous appli- 
cation.) 


10. (’36) AIR 1936 Pesh 1 (2). (Defendant trying 
to set aside ex parte decree under 0. 9, R. 13 
— Failure to prove want of due service of 
summons — Defendant is barred from agita- 
ting same question in appeal or revision 


against the ex parte decree.) 

Note 20 

1. (’89) 11 All 148 (162). 

(’01) 24 Mad 850 (355). 

(’37) AIR 1937 All 108 (110). 

(’10) 32 All 67 (69). 

(’90) 1890 Pun Re No. 158. 

[But see (’95) 1895 Pun Re No. 57.] 

2. (’29) AIR 1929 Pat 173 (176) : 8 Pat 107. 
(’23) AIR 1923 Gal 496 (499). 

(’27) AIR 1927 All 189 (189). 

(’08) 1908 All W N 211 (212). 

(’14) AIR 1914 Cal 693 (694). 

(’28) AIR 1928 Lah 710 (712). 

(’33) AIR 1933 Pat 78 (79) : 12 Pat 139. 

(’ll) 6 Low Bur Rul 98(97). 

(’26) 96 Ind Gas 694 (695) (All). 

S. (’28) AIR 1923 Gal 496 (499). 

(’90) 12 All 578 (579). 

(’37) AIR 1937 Mad 544 (545, 546). (Pinal 
decision in suit pending ap^al in another 
suit operates as res judicata.) 

(’86) AIR 1936 Mad 190 (191 : 59 Mad 777. 
3a.(’36) AIR 1936 Mad 190 (191) : 59 Mad 777. 
4. (*84) 6 All 269 (274) ; 11 Ind App 87 (PG). 
(’81) 3 All 173 (176). 

Note 21 

1. (’27) AIR 1927 Lah 289 (294, 310): 8 Lah 384 
(PB). 
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be understood to mean* such a matter as might have formed the subject of a 
separate suit independently of the several provisions of the Code which enable a 
person to unite several causes of action in one and the same suit.^ 

Hence, if it is possible to treat the entire cause of action upon which the 
later suit is founded as divisible and if in the earlier suit one of the component 
parts of the cause of action was relied on, then the previous decision will stand as 
a bar to the extent of the matter involved in the earlier suit.*® 


Illustration, 

K sues 8 on two bonds. 8 contends that the two bonds as well as two other bonds were 
satisfied. The contention is found against and a decree is passed in favour of K, 8 subsequently 
sues K for return of the four bonds alleging that the same had been satisfied. The Court which 
tried the former suit had no pecuniary jurisdiction to try the subsequent suit on the four bonds. 
Is the suit barred so far as the two bonds in K*s suit are concerned ? Yes. The reason 's that 
the suit in respect of each of the bonds must be regarded as a separate suit inasmuch as they 
could have each formed the subject-matter of a separate suit. The subsequent suit, therefore, may 
be taken to consist of really two suits for the purposes of Section 11, one of which, namely, that 
in respect of the two bonds in K's suit, was competent to be tri^ by the Court in the former 
suit and therefore the suit, so far as the two bonds are concerned, is clearly barred by res 
judicata 

The word *suit’ means a valid suit. A suit against a dead man is not a 
valid suit at all and cannot be regarded as a suit for purposes of Section 11.^ 


22* Interlooatory orderSt — Interlocutory applications in a suit cannot 
themselves he regarded as suits for the purposes of Section 11 and orders thereon 
cannot, at a subseciuent stage of the same suit, be regarded as decisions in 'former 
suit.* Section 11 will not therefore in terms apply to such cases. But as has been 
seen in Note 3 ante, the Section is not exhaustive of all cases of estopiDel by judg- 
ment and the general principles of res judicata will still apply. In Bam Kirpal 
Shukal V. ML Bup Kuari, I. L. R. 6 Allahabad 269, their Lordships of the Privy 
Council observed as follows : 

“The question, if the term Wes judicata* was intended, as it doubtless was, and was under- 
stood by the Full Bench, to refer to a matter decided by a Court of competent jurisdiction in a 
former suit, was irrelevant and inapplicable to the case. The matter decided by Mr. Probyn 
was not decided in a former suit, but in a proceeding of which the application, in which the 
orders reversed by the High Court wore made, was merely continuation. It was as binding 
between the parties and those claiming under them as an interlocutory judgment in a suit is 
binding upon the parties in every proceeding in that suit, or as a ^nal judgment is binding upon 
them in carrying the judgment into execution. 

“The binding force of such a judgment depends not upon Section 13, Act X o! 1877, but 
upon general principles of law. If it were not binding, there would be no end to litigation.’* 

An order on an interlocutory application at one stage of the case is there- 
fore binding in all subsequent stages of the same proceeding under general princi- 
ples of law^ unless the order leaves the matter oiien for re-consideration at a later 


(’34) AIR 1934 Lah 416 (416). (Suit by A 
against B for accounts partly decreed — Deci- 
sion in appeal by A against the decree is res 
judicata in B’s appeal even though his appeal 
is decreed by another Court.) 

(’89) 11 All 148 (169) (PB). (Principle applies 
to appeals.) 

(’96) 28 Cal 415 (419). 

2. (’99) 12 0 P L B 91 (95). 

(’19) AIR 1919 Nag 26 (26) : 16 Nag L R 91. 
I8ee also (’28) AIR 1928 All 176 (177) : 45 


All 59). (First suit for possession — Second 
suit for possession and mesne profits. )j 
2a.(’36) AIR 1935 Cal 792 (797). 

(’38) AIR 1988 Nag 401 (405) : I L R 1938 
Nag 496. 

3. (’85) 7 All 247 (262, 263) (PB). (Per Mah- 
mood, J.) 

(’13) 21 Ind Gas 15 (16, 17) (Mad). 

4. (’07) 9 Bom L R 274 (279). 

Note 22 

1. (’24) AIR 1924 P C 202 (206) (PC). (Order for 
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BsotlOW 11 stage,* or onless the order is really not an adjudication but a mere expression ol 
HoteB2a^ opinion not necessary for the disposal of the application.’ 

As to whether an order under 0. 22 B. 5 is res judicata, see Note 7, ante. 


28, Ezeoatlon proceedings, — Section 11 does not in terms apply to 
execution proceedings in a suit^ inasmuch as each of such prooeedinp is not a 
separate suit, but is only a proceeding in the same suit.* But, as in the case of 
interlocutory orders referred to in Note 22 above, the general principles of res 
judicata will be applicable to such proceedings.’ When, therefore, a matter which 
directly and substantially arises for decision in an execution proceeding is heard and 
decided either actually or constructively by a competent Court in that proceeding, 
such decision is final between the parties and operates as res judicata in a 


appointment of receiver — Terms of consent 
adhered to by one side — Other side cannot 
seek to upset order.) 

(’29) AIB 1929 Bang 228 (229). 

(’25) AIB 1925 P 0 280 (287) : 52 Ind App 
118: 5 Pat 135 (PC). (Successor of Judge can- 
not modify mortgage decree passed by his 
predecessor while taking accounts as directed 
in the decree.) 

(’08) 1908 All W N 68 (68). 

(’21) AIB 1921 Bom 195 (197) : 18 Bom 688. 
(’61) 1 Bom H C B (A C) 178 (176, 176). 

(’27) AIB 1927 Cal 616 (617). 

(’21) AIB 1921 Cal 1006 (1007). 

(’21) AIB 1921 Cal 699 (701). 

(’18) AIB 1918 Cal 712 (713). (Assessment of 
mesne pro6ts.) 

(’30) AIB 1930 Lah 886 (887) ; 11 Lah 170. 
(Decision as to jurisdiction by Judge — Suc- 
ceeding Judge cannot go behind the order.) 
(’29) AIB 1929 Mad 121 (131). 

(’28) AIB 1928 Mad 68 (.59). (Appeal partly 
heard by another High Court Judge — Judge 
subsequently hearing the appeai is bound 
by previous finding.) 

(’21) AIB 1921 Mad 161 (162). 

(’15) AIB 1915 Mad 107 (110). 

(’26) AIB 1926 Oudh 120 (122). 

(’30) AIB 1930 Pat 260 (261). 

(’23) AIB 1923 Pat 131 (185). (Settlement of 
sale proclamation after notice — Court can- 
not go behind, in subsequent proceedings.) 
(’21) AIB 1921 Pat 180 (132). 

(’21) AIB 1921 Pat 181 (131) ; 6 Pat L Jour 
208. (Consent order raises an estoppel as 
much as a decree passed in invitum.) 

[But SM (’21) AIB 1921 AU 801 (805). (Same 
application — Objections at different stages 
not barred.)] 

2. (’25) AIB 1925 Cal 1010 (1011). 

(’86) 8 All 172 (176, 177) (PB). 

(’29) AIB 1929 Oudh 898 (899). (Lower Appel- 
late Court remanding case ordering one of 
several documents to be admitted — Case 
coming up before successor of Judge making 
that order — He passing another order of 
remand ordering ail documents in question 


to be admitted— Second order of remand is 
proper.) 

8. (’26) AIB 1926 Mad 162 (163): 18 Mad 688. 

Note 23 

1. (*81) 6 All 269 (271) : 11 Ind App 37 (PC). 
(’21) Am 1921 Pat 265 (266) : 2 Pat 771. 
(Execution case is not a suit.) 

(’88) AIB 1988 All 877 (879). 

(*26) Am 1926 All 71 (78) : 18 All 201. 

(’25) Am 1925 All 117 (117, 118) : 17 All 86. 
(’15) Am 1916 All 811 (815) : 37 All 589. 
(’28) Am 1923 Bom 86 (37). 

(’87) AIB 1987 Mad 511 (511). 

(’23) AIB 1923 Nag 286 (237). 

(’23) AIB 1923 Bang 119 (120) : 1 Upp Bur 
Bul 182. 

2. (’26) AIB 1926 All 71 (73) : 18 All 201. 

(’81) AIB 1981 Mad 381 (896). 

(’90) 12 All 581 (581). 

(’89) 16 Cal 157 (161). 

(’83) 9 Cal 116 (118). 

(’82) 8 Cal 51 (61) : 8 Ind App 123 (PC). 

(’07) 1907 Upp Bur Bul C. P. C., p. 1. 

3. (’81) 6 All 269 (271, 271):11 Ind App 37 (PC). 
(’12) 16 Ind Cas 238 (239) (Cal). 

(’86) AIB 1986 All 21 (23) : 58 All 813 (FB). 
(Not S. 11, but principle of estoppel by judg- 
ment applies to execution proceedings.) 

(’28) AIB 1928 All 527 (530) : 61 All 316. 
(’02) 21 All 188 (111). 

(’91) 11 All 61 (06). 

(’91) 1891 All W N 83 (31). 

(’84) AIB 1931 Cal 172 (173). 

(’32) 36 Cal W N 367 (370). 

(’09) 3 Ind Cas 17 (60) (Cal). 

(’83) 9 Cal 65 (67). 

(’37) AIB 1937 Lah 21 (22). 

(’29) AIB 1929 Lah 121 (122). 

(’27) AIB 1927 Lah 179 (181). 

(’25) AIB 1925 Lah 507 (608). 

(’13) 1913 Pun L B No. 181, p. 617 : 1913 
Pun Be No. 100. 

’37) AIB 1937 Mad 611 (511). 

’88) AIB 1933 Mad 166 (169). 

(’01) 21 Mad 669 (671). 

(’23) AIB 1923 Nag 236 (287). 

(’80) AIB 1980 Oudh 806 (310). 

(’39) AIB 1989 Pat 19 (19). 
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BubBequenb suit* or in Bubaeqaenfe exooution prooeedingB*^ or at a subsequent stage 


(’24) AIR 1924 Pat 268 (266) : 2 Pat 771. 

(’29) AIB 1929 Bang 182 (188). 

[S«« also (’82) AIB 1982 Cal 669 (671).] 
[But Me (’82) AIB 1982 All 392 (393).] 

4. (’09) 4 Ind Cas 818 (819) : (1907-09) Upp Bur 
Rul 0. P. Code, p. 81. 

(’22) AIB 1922 P C 341 (344) (PC). 

(’ll) 10 Ind Cas 463 (464) (All). 

(’04) 26 All 162 (184). 

(’36) AIB 1936 Bom 174 (176). 

(’87) AIB 1987 Cal 226 (229). 

(’80) 6 Cal L Bop 216 (218). 

(’86) AIR 1936 Lah 891 (894). (Order allowing 
claim to rateabie distribution not chaliengod 
by way of appeal or any other proceeding — 
Order is final and cannot be attacked in 
subsequent suit.) 

(’27) AIB 1927 Lah 112 (112). 

(’16) AIB 1916 Lah 179 (181). 

(’12) 14IndCas761(752): 1912 Pun Re No. 91. 
(’38) AIR 1986 Mad 616(616). (In proceeding 
under S. 47, heid remedy was by way of suit — 
lu suit defendant contended t^t remedy was 
in execution and that the prior decision was 
erroneous — Held that the order in execution 
was conciusive.) 

(’35) AIB 1935 Bang 174(177). (Proceeding be- 
tween assignee of decree-holder and judgment- 
debtor — Objection fiied by judgment- debtor 
— Execution proceeded with by assignee sub- 
stituted as decree-holder — Held assignment 
was impliedly regarded valid.) 

(’10) 1 Upp Bur Rul 66 (68). 

(’09) 3 Sind L B 133 (134). 

[See also (’36) AIB 1935 Bang 399 (400). 
(Declaration in prior execution that only 
half interest in certain property was attach- 
able — In execution of another decree 
against same judgment-debtor, decree-hol- 
dor cannot claim to .attach whole interest 
in same property,)] 

6. (’27) AIR 1927 Lah 862 (853). 

(’32) AIB 1932 Mad 86 (90) ; 55 Mad 495. 
(Effect of prior decision cannot be avoided by 
alleging that full facts were not placed before 
Court.) 

(’22) AIR 1922 P 0 341 (345) (PC). 

(’35) AIB 36 All 364 (366). (Several minor 
decrees in the same suit — Order in execution 
of one of them is res judicata in execution of 
another such decree.) 

(’31) AIR 1931 All 740 (747), 

(’81) AIB 1931 All 218 (219). (Order as to 
nature of property.) 

(’26) 95 Ind Cos 31 (32) (All). 

(’24) AIR 1924 All 34 (37) : 46 All 735. 

(’06) 8 All L Jour 198 (199, 200). 

(’05) 27 All 148 (151). (Rejection for want of 
jurisdiction.) 

(’04) 26 All 361 (864). 

(’84) 6 All 269 (274) : 11 Ind App 87 (PC). 
(’84) 1884 AU W N 39 (40). 

(’88) 1888 All W N 189 (139). 

(’82) 1882 All W N 128 (129). 

(’81) 3 All 178 (176). 


(’81) AIB 1931 Bom 451 (453). (It wUl not 
cease to be res judicata if the execution was 
stayed pending an appeal and the decree of 
the lower Court was confirmed on appeal.) 
(’24) AIB 1924 Bom 495 (497) : 48 Bom 638. 
(’07) 81 Bom 128 (137). 

(’91) 16 Bom 242 (244). 

(’77) 11 Bom 537 (689). (Question os to the 
personal liability of the judgment-debtor to 
satisfy the decree raised and decided.) 

(’82) 6 Bom 686 (587, 688). (Certificate of 
sale granted by Presiding Judge cannot be 
questioned by his successor in office.) 

(’87) AIB 1987 Cal 481 (481). 

(’26) AIB 1926 Cal 1019 (1021) : 53 Cal .582. 
(Order allowing amendment of execution 
application.) 

(’21) 64 Ind Cas 724 (726) (Cal). 

(’20) AIB 1920 Cal 364 (366) : 47 Cal 446. 
(’19) AIB 1919 Cal 1082 (1083). 

(’18) AIB 1918 Cal 51 (52). (Decision as to 
mesne profits at one stage.) 

(’17) AIR 1917 Cal 198 (199). (Fraud.) 

(’17) AIR 1917 Cal 84 (85). 

(’10) 5 Ind Cas 387 (388) (Cal). 

(’09) 1 Ind Cas 124 (126) : 36 Cal 336 : 36 
Ind App 27 (PC). 

(’09) 9 Cal L Jour 366 (867). 

(’06) 2 Cal L Jour 584 (688). 

(’01) 6 Cal W N 80 (82) ; 28 Cal 122. 

(’98) 20 Cal 765 (757, 768). 

(’92) 20 Cal 651 (560). 

(’87) 14 Cal 640 (643, 644). 

(’38) AIB 19.38 Lah 608 (609). (Decision that 
house of judgment-debtor is exempt from 
attachment.) 

(’34) AIB 1934 Lah 637 (640). 

(’28) 110 Ind Cas 337 (337) (Lah). 

(’27) AIR 1927 Lah 852 (853). (Order releas- 
ing property from attachment.) 

(’27) AIR 1927 Lah 179 (181). 

(’26) AIB 1926 Lah 518(518). (Order of satis- 
faction of decree btvrs fresh execution appli- 
cation unless set aside.) 

(’26) AIB 1926 Lah 85 (37). 

(’22) AIB 1922 liah 361 (361). 

(’10) 6 Ind Cas 665 (666) (Lah.) 

(’06) 1906 Pun L R No. 139, p. 492. 

(’88) AIB 1933 Mad 745 (746). (Dismissal on 
merits without notice to judgment-debtor is 
res judicata.) 

(’38) AIR 1983 Mod 130 (132). 

(’32) AIR 1932 Mad 86 (90) : 66 Mad 496. 
(’31) AIB 1931 Mad 803 (308). (Failure to 
appeal against order bringing on record.) 
(’30) AIB 1930 Mad 303 (304). (Order for sale 
on execution is final and cannot be questioned 
in the course of the same execution pro- 
ceedings.) 

(’21) AIR 1921 Mad 461 (462). (Finding that 
execution could not issue.) 

(’21) AIB 1921 Mad 316(317). (Decision that 
certain former execution petition was invalid.) 
(’19) AIB 1919 Mad 929 (930). 

(’19) AIB 1919 Mad 888 (888). 
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Sdotionll at the same execution proceedings.^* Thusi a decision construing a decree in a 

Note 28 particular way,** or a decision allowing or disallowing a claim under 0. 21 B. 68/ 

will be conclusive in all subsequent applications for execution. Similarly, a decision 
that an application is or is not barred by limitation is conclusive in subsequent 
execution proceedings.^ Where it is held expressly or impliedly that an application 
for execution is maintainable and execution is directed to proceed, the decision will 
be res judicata although the application is subsequently dismissed for non-prose- 
cution.® 


The general trend of decisions in the High Courts in India is to the effect 
that the doctrine of constructive res judicata is also applicable to execution 
proceedings in the sense that where a judgment-debtor fails to raise all bis 


(’14) AIR 1914 Mad 163 (168) : 87 Mad 463. 
(Order passed by the Court ex parte after 
bolding that the notice was duly serred.) 
(’03) 13 Mad L Jour 97(98). (Order determin- 
ing rate of interest payable.) 

(’03) 13 Mad I, Jour 34 (37, 38). 

(’83) AIR 1933 Oudh 346 (347). 

(’30) AIR 1930 Oudh 805(810). (Whether cer- 
tain property belonged to the judgment- 
debtor.) 

(’30) AIR 1930 Oudh 65 (67) ; 5 Luck 458. 
(’31) AIR 1931 Oudh 54 (54) : 34 Oudh Cas 
213. (The conclusive character of the adjudi- 
cation in a former execution proceeding as 
to a party's right to execute the decree can- 
not to aSocted by the subsequent dismissal 
of that application for default.) 

('08) 11 Oudh Cas 220 (321). 

( '39) AIR 1939 Pat 230 (231). 

(’24) AIR 1924 Fat 628 (629). (Decision that 
a party was not entitled to notice under 
O. 21, R. 66.) 

(’24) AIK 1924 Fat 576 (579) : 3 Pat 596. 

(’24) AIR 1924 Pat 862 (366). 

(’18) AIR 1918 Fat 457 (458). (Decision that 
no property of the judgment-debtor can bo 
attMh^.) 

(’38) AIR 1938 Pesh 77 (78). 

[But see (’31) AIR 1931 Oudh 62 (63). 

(’80) AIR 1980 Pat 830 (381) :9 Fat 806. (If 
the same proceeding is pending objections 
can to raised at any stage thereof.)] 
5a.(’32) AIR 1932 Cal 569 (571). 

6. (’85) 7 All 102 (106). (Decree construed as 
granting a particular relief.) 

(1900) 1900 Pun L R page 415 (419). (Do.) 
(’10) 82 All 210 (218). 

(’01) 1901 All W N 82 (88). (Decree treated as 
bearing interest.) 

(’20) AIR 1920 lilad 546 (547). (Decree treated 
as not executable.) 

(’18) AIR 1918 Mad 607 (608). (Executa- 
bility of decree.) 

(’15) AIR 1915 Mad 613 (613). 

(’01) 24 Mad 683(685).(Decree hold executable.) 
(’96) 19 Mad .54 (56). 

(’05) 15 Mad L Jour (418). (Decree construed 
as containing a direction.) 

(’18) AIR 1918 Pat 67 (69) : 4 Pat L Jour 880. 
(Executability of decree.) 


(’26) 95 Ind Cas 81 (82) (All). 

[Sss (’87) 1937 Mad W N 465 (468). 
(Construction of document or decree by 
competent Court is res judicata.)] 

7. (’27) AIR 1927 Lah 872 (872). 

(’23) AIR 1928 Mad 562 (562). 

(’31) AIR 1981 Lah 6 (7). 

(’29) AIR 1929 Lah 470 (470). 


8 . 


(’21) AIR1921P02S(24): 48IndApp 45(PC). 
’85) 7 All 489 (441). 

’05) 1905 All W N 237 (388). 

’86) 8 All 492 (498). 

(’81) 6 Bom 54 (63, 64). 

’99) 26 Cal 888 (890). 

’98) 25 Cal 789 (705). 

I ’93) 20 Cal 551 (560). 

I ’85) 11 Cal 876 (378). 

’83) 9 Cal 65 (67). 

’82) 8 Cal 51 (59, 60) ; 8 Ind App 123 (P C). 

I ’32) 67 Ind Cas 56 (57) (Lah). 

I ’07) 1907 Puu L R No. 86, p. 300, new 
edition; page 447, old edition. 

(’06) 1906 Pun Re No. 47. 

(’94) 1894 Pun Re No. 89. 

(’29) AIR 1929 Mad 826 (826). 

(’01) 34 Mad 609 (671). 

(’25) AIR 1925 Nag 82 (89) : 22 Nag L R 67. 
(Ordering execution to proceed after limita- 
tion period.) 

(’23) AIR 1923 Nag 286 (237). 

(’80) AIR 1930 Oudh 65 (67) : 5 Luck 458. 
(’26) AIR 1926 Oudh 291 (293) : 1 Luck 171. 
(’32) AIR 1932 Sind 116 (119) : 26 Sind L R91. 
[But see (’22) AIR 1922 Bom 238 (239): 46 
Bom 467. (Which was however decided on 
the point that there was no adjudication 
as to limitation in the prior proceeding.)] 


9. (’23) AIR 1923 Pat 180 (182). 

(’23) AIR 1923 Nag 1 (2). 

(’13) 10 Ind Gas 359 (360, 361) (Cal). 

(’28) AIR 1928 Mad 1052 (1053, 1054). 

(’17) AIR 1917 Mad 334 (834). 

[See also (’36) AIR 1936 All 21 (24) : 58 All 
318 (f B). (Express adjudication against 
decree-holder operates as res judicata 
although the decree-holder ultimately 
allows the execution application to to 
dismissed or struck off.) 

(’28) AIR 1928 Cal 804 (804,805).] 

[But see (’98) 22 Bom 83 (85).] 
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objections to the' application in execution made by the decree-holder, which he 
might and ought to have raised, and the application is allowed, all such objections 
would be deemed to have been, impliedly decided against him.“ But no objection 
would be held to have been impliedly decided against the judgment-debtor unless 
it was such that without an implied decision thereon the execution would not have 
been ordered.” Thus, if the judgment-debtor, after notice of the application for 
execution, fails to show cause against its being allowed on the ground that the 
decree is not executable,^^ or that the application is barred by limitation,” or that 


10. (’26) AIB 1926 All 117 (118) : 47 All 86. 

(’28) AIB 1928 Bom 86 (37). 

(’26) AIB 1926 All 71 (74) : 48 All 201. 

(’24) AIB 1924 All 804 (806). (On remand in 
appeal fresh objections may, however, be 
taken.) 

(’31) AIB 1931 Bom 446 (447). 

(’84) AIB 1934 Oal 472 (478). 

(’09) 1 Ind Oas 284 (286) (Cal). 

(’37) AIB 1937 Lah 772 (776, 776). 

(’87) AIB 1937 Lah 404 (407). 

(’36) AIB 1936 Lah 942 (943). 

(’36) AIB 1936 Lah 696 (698). 

(’36) AIB 1936 Lah 167 (168). (Point taken 
but given up can be constructive res judicata.) 
(’85) AIB 1935 Lah 966 (966). 

(’35) AIB 1985 Lah 949 (951). 

('35) AIB 1936 Lah 200 (201) : 16 Lah 869. 
(’33) AIB 1933 Lah 697 (701). 

(’33 AIB 1933 Lah 694 (596) ; 14 Lah 409. 
(’38) AIB 1938 Lah 3 (5) : 15 Lah 208. 

(’37) AIB 1937 Mad 511 (614). 

(’31) AIB 1931 Mad 381 (395). 

(’29) AIB 1929 Mad 404 (407). 

(’28) AIB 1928 Mad 1052 (1053, 1054). 

(’28) AIB 1928 Mad 746 (758). 

(’24) AIB 1924 Mad 673 (67.5) : 47 Mad 641. 
(’36) AIB 1936 Nag 123 (125) : I L B (1936) 
Nag 30. 

(’85) AIB 1935 Nag 80 (81). (Suit by judg- 
ment-debtor for damages for loss occasioned 
by fraud of decrco-holdor in getting property 
sold falsely representing it to be encumbered 
— Suit is barred as matter could have been 
raised by an application to set aside sale 
under O. 21, B. 90.) 

(’26) AIB 1926 Nag 164 (168). 

(’30) AIB 19.30 Oudh 305 (310). 

(’88) AIB 1988 Pat 427 (428). 

(’35) AIB 1935 Pat 409 (411) : 14 Pat 857. 
(’36) AIB 1936 Bang 218 (219). 

(’80) AIB 1930 Bang 213 (216) ; 8 Bang 302. 
(’29) AIB 1929 Bang 182 (183). 

[See also (’33) AIB 1933 All 579 (581) : 55 
All 735. 

(’24) AIB 1924 Bom 495 (497) : 48 Bom 638.) 
See also cases in foot-notes (11) to (16), 
infra. 

11. (’87) AIB 1987 Mad 611 (514). 

[See also (’31) AIB 1931 All 689 (692) : 53 
All 747. 

(’29) AIB 1929 Mad 903 (906). (Objection 
as to the valuation of the property pro- 
claimed to be sold.) 

(’17) AIB 1917 Mad 186(185) : 40 Mad 780.] 


12. (’28) AIB 1928 Mad 203 (204). 

(’27) AIB 1927 Mad 818 (814). 

(’22) AIB 1922 All 27 (28) : 44 All 350. 

(’04) 31 Cal 822 (828). 

(’87) AIB 1987 Lah 18 (19). 

(’35) AIB 1985 Lah 844 (846). 

(’88) AIB 1988 Lah 697 (701). (Assign-^ de- 
cree-holder’s application to execute.) 

(’27) AIB 1927 Lah 780 (780). 

(’25) AIB 1925 Lah 640 (641). (Mortgage de- 
cree not made final — Decree-holder applying 
for execution and judgment-debtor not object- 
ing — Judgment-debtor cannot object at a 
subsequent stage.) 

(’27) AIB 1927 Mad 149 (161). 

(’26) AIB 1926 Mad 177 (177). 

(’24) AIB 1924 Mad 673 (675) : 47 Mad 641. 
(’23) AIB 1928 Mad 649 (651). 

(’14) AIB 1914 Mad 365 (366). 

(’04) 14 Mad L Jour 103 (104). 

(’25) AIB 1925 Nag 82 (89) ; 22 Nag L B 67. 
(’20) AIB 1920 Nag 40 (41). 

(’18) AIB 1918 Pat 41 (46). 

(’28) 113 Ind Cas 92 (93) (Mad.) 

[But tee (’35) AIB 1935 Pesh 119 (121). 
(Decree partly executed — No objection as to 
its non-cxocutability raised — Such objec- 
tion can be raised in subsequent appli- 
cation.)] 

13. (’22) AIB 1922 All 100 (100). 

(’02) 24 All 282 (287). 

(’85) 7 All 282 (283, 284). 

(’21) AIB 1921 Bom 2.56 (257) : 45 Bom 453. 
(’20) AIB 1920 Bom 264 (264) : 44 Bom 227 
(230). 

(’12) 14 Ind Cas 977 (977) (Bom). 

(’96) 19 Bom 261 (268). 

(’84) AIB 1934 Gal 465 (467). 

(’33) AIB 1933 Cal 865 (856, 857). (Objection 
cannot bo taken even in the same execution 
proceedings when notice under 0. 21, B. 66 
is served.) 

(’28) AIB 1928 Cal 861 (862). 

(’21) AIB 1921 Cal 606 (608). 

(’13) 19 Ind Cas 377 (378) (Cal). 

(’96) 23 Cal 374 (387). 

(’22) 67 Ind Cas 56 (57) (Lah). 

(’04) 14 Mad L Jour 359 (374). 

(’01) 24 Mad 669 (671). 

(’83) 6 Mad 287 (238). 

(’27) AIB 1927 Oudh 488 (489) : 1 Luck 543. 
(’27) AIB 1927 Oudh 216 (217). (Obiter.) 

(’26) AIB 1926 Oudh 291 (293) : 1 Luck 171. 
(’22) AIB 1922 Oudh 117 (118) : 25 Oudh Cas 
13. 
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Bsotion 11 the properties attempted to be sold are not saleable in execution, or that the 

Note 28 application is not in accordance with law,^^ or that the application is otherwise not 

maintainable,^^ the objections being such that he might and ought to have 
taken, those objections cannot be raised again by him in subsequent proceedings 
for execution, if there is a final decision passed in the prior proceedings which is 
inconsistent with such objections. The trend of the recent decisions of the Allahabad 
High Court is to the effect that an objection by the judgment-debtor would not be 
res judicata unless there is an express or implied decision overruling the objection 
or unless the prior execution proceeding had fructified in partial satisfaction of the 
decree.^®® The Rangoon High Court also has in a recent decision adopted this 
view.^®^ But, although in a given case, an objection not raised by the judgment- 
debtor at a prior stage of the proceedings or in prior execution proceedings may 
not be barred by res judicata, the judgment-debtor may be precluded by estoppel 
from raising such objection.^®® Where the judgment-debtor in response to a notice 
under O. 21 B. 22 shows cause against the decree-holder’s right to execute the 
decree and such objection is overruled, he is not precluded from subsequently 
objecting to the mode in which execution is sought as he was not bound to raise 
such objection at that stage.^®^ 


('38) AIR 1933 Pat 65S (662) : 13 Pat 86. 
(’31) AIR 1981 Pat 422 (424) : 11 Pat 430. 
(*24) AIR 1924 Pat 122 (126) : 2 Pat 759. 
(Objection as to limitation dismis^ for 
default.) 

(’28) AIR 1923 Pat 180 (182). 

(’20) AIR 1920 Pat 570 (574). (But so long as 
an application for execution is pending the 
judgment-debtor can at any time show that 
it is barred and the Court has to dismiss it 
under S. 3 of the Limitation Act.) 

(’17) AIR 1917 Pat 414 (416). 

(’17) AIR 1917 Pat 168 (159). 

(’86) AIR 1936 Pesh 9 (10). 

[But tee (’95) 1895 All W N 15 (16).] 

14. (’05) 27 All 684 (686). 

(’16) AIR 1916 Bom 188 (139) : 40 Bom 675 
(678). 

(’38) AIR 1933 All 192 (195). (Decision that 
property is ancestral is res judicata,) 

(’31) AIR 1931 Bom 446 (448). 

(’07) 34 Cal 199 (206). 

(’26) AIR 1926 Mad 12 (14). 

(’ll) 10 Ind Cas 632 (633) (Mad). 

(’25) AIR 1925 Kag 820 (320) : 21 Nag LR 23. 
(’18) AIR 1918 Pat 533 (534). 

15. (’28) AIR 1928 Cal 861 (862). 

(’99) 26 Gal 888 (890). 

(’85) 7 All 282 (288). 

(’21) AIR 1921 Bom 260 (261) : 45 Bom 952. 
(’91) 15 Bom 242 (244). 

[But see (’37) AIR 1937 Mad 760 (762). 
(Execution application not in accordance 
with law — Judgment- debtor ignorant of 
defect and not raising objection — Objection 
subsequently on discovery of defect is not 
barred.) ] 

16. (’05) 2 Cal L Jour 499 (508, 504). 

(’80) AIR 1930 Mad 414 (418). (Objection on 
the ground of absence of attachment.) 


(’16) AIR 1916 All 219 (219) : 88 All 289 (291). 
(Application to recognise assignment — Objec- 
tion not raised.) 

(’14) AIR 1914 All 829(330). (Bight to execute 
decree not objected to.) 

(’03) 1 All L Jour 80 (84) : 26 All 361. (Do.) 
(’91) 13 All 564 (566, 568). (Bar under 0. 23, 
R. 1 not pleaded.) 

(’29) AIR 1929 Bom 279 (281). (No point was 
taken in a previous darkhast that a Receiver 
was appointed in respect of the decree.) 

(’05) 29 Bom 96 (100). 

(’34) AIR 1934 Gal 472 (473). 

(’30) AIR 1980 Lah 80 (80). (Warrant against 
surety — Surety asking time for settlement — 
Surety ultimately denying his liability — 
Surety held liable to decree-holder, his liabi- 
lity having become res judicata.) 

(’26) AIR 1926 Nag 476 (478). (Decree against 
person holding deceased debtor’s property — 
Rightful heir obtaining possession of the 
debtor’s* property— Executing Court substi- 
tuting the names of rightful heirs as legal 
representatives — Substitution not contested 
— Question whether decree can be executed 
against the property in the hands of rightful 
heirs is res judicata.) 

(’20) AIR 1920 Pat 146 (147): 5 Pat L Jour 639 
(641). (Non- service of notice on the transferor 
under 0. 21, R. 16 of the C. P. Code not 
objected to.) 

IGa.f’Sn) AIR 1936 All 21 (29) : 58 All 318 (FB). 
(’37) AIR 1937 All 446 (448). 

(’38) AIR 1938 All 89 (90). 

16b.(’89) AIR 1989 Rang 245 (247) : 1989 Rang 
L B 152. 

16c.(’86) AIR 1986 All 21 (82) : 58 All 313 (FB). 

(Per Niamatullah J.) 

16d.(’33) AIR 1988 Lah 626 (826). 
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But, in order to apply the doctrine of donstruotive res judicata to execution 
proceedings, it must be shown that the party affected has had clear notice of the 
nature of the claim made against him*^ and has had an opx)ortunity of contesting 
the claim.”* Whore notice of an execution application is not served on the 
judgment-debtor personally and the Court does not make an order declaring that 
the service is sufiioient, it cannot be held that the judgment-debtor has had 
an opportunity of contesting the claim.”** Where the application is not one for 
execution of something which has been directed to be done by any decree or order 


80 as ivso facto to carry information as to what the claim made or the relief 
prayed for is, notice to the judgment-debtor must specify the claim made.** A 
notice without . such specification is not ‘due notice’ and failure to object to the 
points mentioned in the application will not make the rule of constructive res 
judicata applicable.** Thus, a notice of an execution application filed by the 
transferee of the decree without any indication that the Court was going to riecide 
any question regarding the settlement of the amount for which the decrees were 
executable and the properties liable to be sold in execution,** or a notice of an 
application for execution without appraising the judgment-debtor of the fact that 
interest not granted by the decree was claimed,** is not a proper notice sufficient 
to make the decision on those points binding on the judgment-debtor. Similarly, 
where a notice is for the settlement of the terms of the proclamation of sale, the 


judgment-debtor cannot be deemed, by 
raised the question whether the property 

17. (’10) 6 Ind Gas 89 (91' 93) (Cal). 

I’ai) AIR 1931 Mad 633 (533). 

(’80) AIR 1930 All 690 (700) : 63 All 1034. 
(’34) AIR 1934 Rom 113 (116). (No notice to 
defendant of previous execution application 
—No res judicata.) 

(’83) 7 Bom 316 (318). 

(’35) AIR 1985 Cal 713 (715). 

(’30) AIR 1930 Cal 533 (534). 

(’16) AIR 1916 Cal 130 (131). 

(’10) 8 Ind Cas 33 (24, 25) (Cal). (Notice irre- 
gularly issued under O. 21, R. 22.) 

(’29) AIR 1929 Lah 384 (334, 835). 

(’37) 1937 Mad W N 361 (362). (It would un- 
duly stretch the application of the principle 
of res judicata to execution proceedings, if it 
were applied to the non-appearance of a 
judgment-debtor when no relief is claimed 
against him or against his property.) 

(’36) AIR 1986 Mad 812 (818). 

(’38) AIR 1933 Mad 844 (846). 

(’33) AIR 1933 Mod 466 (469). 

(’38) AIR 1983 Mad 406 >406). (Declaration 
by Court that the notice was duly served 
held necessary.) 

(’31) AIR 1931 Mad 192 (193). 

(’18) AIR 1918 Mad 1167(1172):40 Mad 1016. 
(’14) AIR 1914 Mad 312 (317). 

(’14) AIR 1914 Mad 532 (638) : 18 Ind Cas 
607 (608) : 87 Mad 314. 

(’05) 15 Mad L Jour 243 (244). 

(’16) AIR 19160udh 278(279):180udh Cas 874. 
(’10) 18 Oudh Cas 90 (93). 

(’28) AIR 1938 Pat 471 (473) : 7 Fat 466. 
(Defective service — Proper service not taken 
as^rdered.) 

(’20) AIR 1920 Pat 615 (616). 


absenting himself, to have attended and 
is that of the judgment-debtor.*** It has 

i^ofso (’33) 1933 Mad W N 12T(13iir 
17a.(’29) AIR 1929 Lah 384 (334, 835). 

(’06) 10 Cal W N 209 (212). 

(’16) AIR 1916 All 42 (48). 
i;’12) 36 Bom 868 (372). 

’86) 9 Bom 828 (332). 

I ’83) 7 Bom 316 (318). 

I ’39) 43 Cal W N 374 (378). 

I ’ll) 9 Ind Cas 218 (214) (Cal). 

I ’01) 28 Ca! 122 (126). 

I ’94) 21 Cal 784 (788) : 21 Ind App 89 (P C). 
(’86) 13 Cal 257 (261). 

(’35) AIR 1935 Lah 966 (966). (Rxocutioik 
TOtition dismissed before objections by defen- 
dant could bo pressed — No res judicata.) 

(’14) AIR 1914 Mad 663 (664). 

(’10) 13 Oudh Cas 90 (93). 

17b.(’27) AIR 1927. Mad 818 (814, 816). 

(’37) AIR 1987 Mod 84 (87). 

(’36) AIR 1986 Mad 812 (814). 

18. (’07) 30 Mad 265 (263). 

(’09) 4 Ind Gas 1141 (1142)(Mad). 

19. (’07) 30 Mad 265 (268). 

20. (’24) AIR 1924 Mad 518 (620). 

(’28) AIR 1928 Mad 746 (758, 759). (Notice 
to legal representatives to show cause why 
the decree should not be executed. Objection 
that the pro]^erty does not belong to judg- 
ment-debtor is not barred.) 

(’07) 4 All L Jour 400 (402, 403). (Notice not 
showing that certain properties were to be 
proceeded against.) 

[See also (’29) AIR 1929 Mad 903 (906). 
(’29) AIR 1929 Bang 172 (178).] 

21. (’06) 17 Mad L Jour 811 (812). 

(’05) 28 Mad 855 (857). 

21a.(’24) AIR 1924 Mad 1(5,6): 46 Mod 768 (PB). 
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Iteotton 11 been held by the High Court of Madras** that Mvhere a decree-holder applies for a 

Note 28 transfer of the decree for execution to another Court or the assignee of the decree 

applies for the recognition of his assignment under 0. 21 B. 16 and for transfer 
of the decree for execution to another Court, the judgment-debtor on receiving notice 
is hound to prefer his objections, if any, to the executability of the decree and, if he 
fails to do so, cannot raise it in the Court to >vhioh the decree is transferred. The 
Patna High Court,** following a decision of the High Court of Madras,** which, 
however, has not boon followed in later decisions of that Court, has held a contrary 
view. The High Court of Allahabad** has held that though the judgment-debtor’s 
failure to object might operate as res judicata in subsequent execution proceedings, 
it will not prevent him from agitating the question in a regular suit subsequently 
brought. 

The applicability of the rule of constructive res judicata implies that the 
party affected might have raised the contention in question. If he could not have 
done so, as where the decree itself is contended to be not bindin^on him, a plea 
which could not he allowed to be raised in execution proceedings, he will not be 
prevented from raising it in a subsequent suit.** Similarly, where at the time when 
the judgment-debtor receives the notice as to the execution application he is not 
aware of the facts entitling him to object, he will not be precluded from raising 
the objection subsequently.*** 

An opinion has been expressed in the undermentioned cases*^ that the 
principle of constructive res judicata cannot be extended to execution proceedings. 
This view is not in consonance with the general trend of decisions referred to 
above, and, it is submitted, is not correct. The general principles of the law of res 
judicata include the rule of constructive res judicata as well,** and it has further 
been decided by their Lordships of the Privy Council that where it was incumbent 
on the judgment-debtor to raise an objection to the execution and he docs not do 
so, he cannot challenge the decision afterwards.** In that case their Lordships 
remarked follows: “If was not only competent to the present respondents to 
bring the plea forward, but it was incumbent on them to do so if they proposed to 
rely on it.” 

A previous order deciding a point must, in order to be conclusive in 
subsequent proceedings, be in force at the time of the subseciuent proceedings.*® It 

22. (’29) AIR 1929 Mad 199 (200). 

(’24) AIR 1924 Mad 673 (675) : 47 Mad 641. 

23. (’27) AIR 1927 Pat 170 (171). 

24. (’23) AIR 1923 Mad 487 (487). 

25. (’30) AIR 1930 All 628 (630) : 52 All 217. 

26. (’07) 30 Mad 402 (405). 

(’83) 1883 Pan Ro No. 143. 

26a.(’38) AIR 1938 Oadb 106 (lOG). 

27. (’23) AIR 1923 Mad 212 (214). 

(’08) 35 Cal 1060 (1064). 

(’35) AIR 1985 All 727 (729) : 57 All 963. 

(’33) AIR 1933 All 922 (923). 

(’30) AIR 1930 All 628 (629, 630): 52 AU 217. 

(’22) AIR 1922 All 413 (414, 415); 44 AU 159. 

(’22) AIR 1922 All 247 (249, 252): 44 All 130. 

(’15) AIR 1915 All 844 (345) : 37 All 589 
(590, 591). 

(’15) AIR 1915 All 105 (106). 

(’81) 3 All 141 (143) (F B). 


(’19) AIR 1919 Bom 75 (77). 

(’09) 3 Ind Cas 47 (49) (Gal). 

(’35) AIR 1935 Lab 942 (943). (Objeotion to 
attaebraont may be raised at any stage.) 
(’07) 30 Mad 504 (505). 

(’07) 17 Mad L Jour 811 (312). 

(’33) AIR 1933 Nag 287 (289). 

(’16) AIR 1916 Oadb 838 (389). 

(’25) AIR 1925 Pat 688 (590). 

(’22) AIR 1922 Pat 289 (290) : 1 Pat 693. 
[See also (’17) AIR 1917 Nag 118 (119). 
(’36) AIR 1936 Pat 496 (498).] 

28. (’31) AIR 1931 Mod 381 (394). 

(’37) AIR 1937 Lab 772 (776). 

29. (’21) AIR 1921PC 38(24):48IndApp46 (PC). 

[See also (’36) AIR 1936 Bang 218 (219).] 

30. (’16) AIR 1916 Mad 886(886). (Order vacated 
by subsequent proceeding is not in force.) 

[See also (’ll) 86 Bom 246 (247).] 
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must not be a collusive order or an order fraudulently obtained.*^ It must also 
satisfy the fundamental essentials of the general principles of res judicata?'^ 

Firstly : — The decision in the former proceeding must have been between 
the same parties as in the subsequent proceeding. If the parties are different, the 
rule does not apply 

Secondly The matter in issue in the subsequent proceeding must have been 
directly and substantially in issue in the former proceeding either expressly or 
impliedly.^^ Where the previous decision was only an incidental one or was on a 
matter different from that in issue in the subsequent proceeding, it would not 
operate as a bar.*^® Thus, when an application for execution, in which the question 
of limitation is raised by the judgment -debtor, is dismissed for default of the 
decree-holder, a decision at the same time, also on the question of limitation, will 


SI. (’24) AIR 1924 Mad 189 (191). (Proceedings 
for recognizing assignment of decree — Kxe- 
cutability of decree not raised — No question 
of res judicata arises.) 

32. (’21) AIR 1921 Mad 248 (254) : 44 Mad 778. 

33. (1900) 27 Cal 210 (213, 215). 

(’23) AIR 1923 Cal 322 (323). 

(’36) AIR 1936 All 467 (468). 

(’12) 34 All 518 (521). 

i (’33) AIR 1933 Mad 508 (509, 510). 

(’21) AIR 1921 Mad 30 (36) : 44 Mad 232. 
(’12) 16 Ind Cas 529 (529) (Mad). 

(’38) AIR 1938 Nag 273 (274) : I L R (1939) 
Nag 104. (Orders in execution will affect 
only parties and their privies— Order against 
decree-holder after auction sale to which 
auction- purchaser is not party is not res 
judicata against auction-purchaser.) 

(’39) AIR 1939 Pat 41 (42), 

34. (’90) 14 Bom 206 (212). 

(’29) AIR 1929 Rang 182 (183). (Intentional 
omission to claim interest — Amount paid up 
— Subsequent application claiming interest.) 
(’32) AIR 1932 Mad 327 (327, 328). 

{See (’34) AIR 1934 Lah 153 (154, 155). 
(Question of legality of attachment before 
judgment not raised in suit but in execu- 
tion — Held not barred on the ground that 
it did not arise in the prior stage.)] 

35. (’95) 19 Bom 258 (260). (Dismissal of applica- 
tion for execution of original decree does not 
bar execution of appellate decree.) 

(’95) 18 Mad 482 (483). (Relief claimed in res- 
pect of distinct periods — No res judicata.) 
(’26) AIR 1926 All 220 (222) : 48 All 245. 
(Different properties in question.) 

(’ll) 33 All 264 (271) : 38 Ind App 37 (P C). 
(’09) 31 All 590 (591). (Plea of part payment, 
though rejected, as not proved, in an appli- 
cation for execution of one decree may again 
be put in in an application for execution of 
another decree against the same person.) 
(’95) 1896 All W N 119 (120). (Order that 
further execution should not issue not made 
on any issue before the Court.) 

(’88) 10 All 51 (63). 

(*27) AIR 1927 Bom 234 (236). (A debt due to 
judgment-debtor attached— Debtor pleading 
that the amount due by him was smaller than 
tvhat was claimed Court ordering sale— 


Order is not one under O. 21 R. 63 — Suit by 
purchaser of the debt to recover full i^riount 
of the debt — Same plea was held to be open 
to defendant.) 

(’08) 32 Bom 391(393). (Incidentally in issue.) 
(’93) 18 Bom 203 (205). (Dismissal of an 
application for the execution of the original 
decree, no bar to an application for execution 
of the appellate decree.) 

(’02) 28 Cal 122 (126). 

(*98) 25 Cal 262 (271). (Decision that a judg- 
ment-creditor cannot sell certain properties 
does not bar his attaching them in execution.) 
(’93) 20 Cal 756 (768). (Relief asked for, dif- 
ferent.) 

(’84) 10 Cal 196 (206) : 10 Ind App 119 (PC). 
(’37) AIR 1937 Lah 638 (639). (Finding on 
issue not necessary for decision — No res 
judicata.) 

(’29) AIR 1929 Lah 437 (438). (Interpretation 
of decree not necessary for disX)osal of execu- 
tion — Opinion expressed by executing Court 
will not be binding on parties.) 

(’35) AIR 1935 Mad 935 (935). (Judgment- 
debtor not objecting to jurisdiction — No 
notice to him of subsequent application — Ob- 
jection that subsequent applications were not 
to the proper Court is not barred.) 

(’29) AIR 1929 Mad 404 (408). (Subsequent 
execution petition for different relief but based 
on same question of fact as prior execution 
petition not maintainable.) 

(’27) AIR 1927 Mad 842 (844). 

(’27) AIR 1927 Mad 327 (328). (Party not 
debarred froifi defending his action under 
O. 21 R. 89 because he desisted from his 
action under R. 58 of 0. 21.) 

(’24) AIR 1924 Mad 509 (510). (Incidental 
finding.) 

(’24) AIR 1924 Mad 1 (6) : 46 Mad 768 (FB). 
(Failure to attend at the settlement of sale 
proclamation — Effect — Liability of property 
to attachment can be agitated.) 

(’26) AIR 1926 Oudh 417 (417) : 29 Oudh Cas 
98. (Substitution under 0. 22 applied for in 
execution — Refusal does not bar application 
under O. 21, R. 16.) 

(’25) AIR 1926 Pat 822 (823). (Dismissal of 
application by judgment-debtor under 0. 21, 
R. 2 does not bar decree-holder from applying 
for certifying payment.) 
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not operate as res judicata ws it was not necessary to be decided and was therefore 
not a substantial issue.^^ Similarly, where a decree of a trial .Court has become 
merged in an appellate decree, an order of the executing Court passed in execution 
of the original decree construing certain words in the decree in a particular way 
cannot operate as res judicata in construing the same words in proceedings in 
execution of the appellate decree."^* 

Thirdly : — The litigation in the subsequent proceeding must have been under 
the same title as in the former proceeding.®^ Thus, a decision against a person in a 
representative capacity will not operate as res judicata in a subsequent proceeding 
by or against him in his individual capacity.®® 

Fourthly : — The Court, in the former proceeding must have been competent 
to decide the matter in dispute.®® 

Fifthly : — The ix)int raised in the subsequent proceeding must have 
been heard and decided in the former proceeding either expressly or con- 
structively.*® Where, therefore, an application is dismissed for default of 


appearanbe or for non-prosecution,*® or 

36. (’01) 28 Cal 122 (m). 

(’36) 40 Cal W N 610 (511). 

(’82) AIR 1932 Pat 357 (358) : 11 Pat 607. 
(Default of both parties— Kxecution proceed- 
ings and judgment-debtor’s objection both 
dismissed — No res judicata.) 

36a.(’32) AIR 1932 All 288 (288) : 54 All 444. 

(’33) AIR 1933 Lah 352 (353) : 14 Lah 591. 

37. (’90) 17 Cal 57 (63). 

38. (’06) 28 All 644 (646). 

39. (’25) AIR 1925 Pat 807 (810) : 4 Pat 440. 
(Order ultra vires — Does not operate as res 
judicata in same proceeding.) 

(’07) 11 Cal W N 236 (288). • • - 

(’06) 1906 All W N 251 (251) : 29 All 12. 

(’05) 2 Cal L Jour 384 (388). 

(’77) 2 Cal 327 (336) : 4 Ind App 66 (P C). 

(’17) AIR Xdll Oudh 92 (96). 

40. (’99) 26 Cal 946 (949). (Point not raised and 
decided — No bar.) 

(’12) 14 Ind Cas 977 (977) (Bom). 

(’34) AIR 1934 All 465 (469). 

(’31) AIR 1981 All 65 (68) : 52 All 964. 

(’ll) 8 All L Jour 844 (848). 

(’07) 4 All L Jour 400 (402). 

’05) 2 All L Jour 67 (68). 

’30) AIR 1930 Bom 132 (134) : 54 Bom 162. 
(No issue and no decision.) 

(’19) AIR 1919 Cal 466 (467). (Objection not 
decided.) 

(’18) AIR 1918 Cal 705 (706) : 46 Cal 630. 

(’10) 7 Ind Cas 65 (57) (Cal). 

(’09) 3 Ind Gas 47 (49) (Cal). (Mere issue of a 
notice under O. 21, R. 22 not followed by any 
order for execution or by any act of the Court, 
cannot be construed as an adjudication.) 

(’68) 10 Suth W R 8 (9,10). 

(’89) AIR 1939 Lah 168 (169). (Order dis- 
missing objection by judgment- debtor to 
attachability of land^Continuation of pro- 
ceedings— Order dismissing objection not nnal 
and could bo reversed.) 

(’26) AIR 1926 Mad 692 (693, 694). 

(’24) AIR 1924 Mad 518 (519). (Application 
for execution by transferee of decree— Judg- 


as being premature,*® or as being too 

ment-debtor absent — Kxecutability of decree 
for particular amount not in question then 
— Subsequent objection as to executability 
not barred.) 

(’24) AIR 1924 Mad 145 (146). (Earlier order 
not deciding the point raised in the later 
application.) 

(’01) 24 Mad 681 (682, 688). (Question of 
mesne profits not decided.) 

(’36) AIR 1936 Pat 616 (619). 

[See also (’35) AIR 1935 Pat 485 (486). 
(Order for sending decree to another Court 
for execution is not an order for execution 
so as to give rise to bar of constructive res 
judicata.)] 

41. (’29) AIR 1929 Bom 217 (219). 

(’35) AIR 1935 All 238 (289). 

(’94) 18 Horn 429 (431). 

(’35) AIR 1935 Cal 664 (665, 666). (Notice of 
execution served on defendant — On the date 
fixed both parties not appearing — Case dis- 
missed for default— No constructive res judi- 
cata unless Court had ordered issue of any 
futhcr process in execution.) 

(’37) AIR 1937 Mad 289 (290). 

(’86) AIR 1936 Pesh 41 (43). 

[Srsafso (’35) AIR 1935 Cal 230 (231). 
(Execution application — Ex parte finding 
that it is not barred by limitation and 
notice ordered — Judgment-debtor served — 
Both parties absent and execution case dis- 
missed -Judgment-debtor can raise pica of 
limitation in a later execution petition.) 
(’32) AIR 1932 Cal 569 (571). (Objections of 
judgment-debtor dismissed for default — 
Same objection can be taken again in a subse- 
quent stage of the same execution proceeding) 
(’32) AIR 1932 Lah 648 (643). (Do.)] 

42. (’28) AIR 1923 Gal 287 (286). (Dismissal of 

objection by judgment-debtor.) 

(’90) 12 All 589 (541). 

[See also ('37) AIR 1987 Mad 289 (290). 
(Application dismissed as being *'xiot 
pressed” — No res judicata.)] 

48. (’2^ AIR 1928 Oudh 88 (89). (Dismissal of 



BES JUDICATA 


179 


late,’*^^ or the application is struck ofif "for the^ present/'" or is allowed to bo 
withdrawn with liberty to bring a fresh application" or is rejected on preliminary 
grounds," the merits of the application cannot be said to have been heard and 
decided and the decision therefore cannot be conclusive. It has been held that the 
same principle will apply to an objection raised by the judgment-debtor to the 
execution of a decree as to an application for execution"® and that where such 
objection is dismissed for default or for some other reason without going into 
the merits, the dismissal cannot operate as res judicata}'^^ 


The general principle of res judicata applicable to execution proceedings is, 
however, confined to the decision of substantive rights so decided in the former 
proceedings ; where the decision was on a question of procedure as it then stood, it 
will not operate as res judicata in a subsequent proceeding when the procedure 
itself has been changed subsequently by statute law."® In the undermentioned 
case," the executing Court decided that a certain property of the judgment- debtor 
was not saleable under the law. Subsequently, the law was amended so as to make 
the property saleable. It was held that the order of the executing Court did not 
operate as res judicata inasmuch as that order was only tantamount to a decision 
that the property was not saleable under the law as it stood at the time of the 
order, whereas the (luestion that was then in issue was whether the property was 
saleable under the law as altered. But, it was held that under the prior decision 
of the executing Court the judgment. debtor had acquired a substantive right and 
that the change in the law could not affect such right. The failure of the judgment- 
debtor to object in previous execution proceedings to the amount for which 
execution is taken out, will not preclude him from taking objection to it in 
subsequent execution proceedings.^®® The reason is that the principle of constructive 
res judicata can, as already seen above, only apply to points which, if successfully 


objection to execution.) 

(\S8) AIR 1938 All 377 (379). (Objection by 
judgment-debtor dismissed as being premature 
and misconceived.) 

44. (’21) AIR 1921 Mad 279 (280). 

(’38) AIR 1938 Pat 216 (220). (Where a party 
instead of applying under S. 47 applies under 
0. 21, R. 58 and such application is dismissed 
as having been filed late and as being under 
0. 21 , R. 58, ho is not barred by the rule of con- 
structive res judicata from afterwards filing 
proper application under S. 47.) 

45. (’95) 17 All 106 (111, 112): 22lnd App44(PC). 
(’89) 1889 All W N 163 (163). 

(’93) 15 All 198 (205). 

(’93) 15 All 84 (101)(FB). (Overruling 16 All 49.) 
(’06) 3 Cal L Jour 240 (244). 

(’03) 1903 Pun L R No. 20, p. 70: 1902 Pun 
Ke No. 90. 

46. (’97) 23 Bom 36 (38, 89). 

(’95) 17 All 106 (111.112);22IndApp44(PO). 
(’35) AIR 1935 Mad 786 (787). (In order that 
plea of constructive res judicata may bo 
raised, it must be shown that the Court 
passed an order adverse to the party whom 
it is now sought to bind.) 

47. (*81) 6 Cal 203 (206, 206). 

(’78) 3 Gal 47 (68) : 1878 Pun HeNo. 7 : 4Ind 
App 127 (P 0). 

(’37) AIR 1987 Oal 226 (229). (Execution 


application dismissed as not maintainable in 
form in which it was brought.) 

47a.(’98) 20 All 428 (430). 

47b.(’98) 20 All 428 (430). 

(*2,3) AIR 1923 Cal 287 (288). 

(’36) AIR 1936 Lah 930 (931). (Objection dis- 
missed for failure to deposit money as under- 
taken.) 

[But tee (’36) AIR 1936 All 21 (29) : 58 All 
313 (FB). (Per SuUiman C. J.— Objection 
taken but dismissed or struck oil — Dis- 
missal or striking oil though not on 
merits, will bo res judicata if the applica- 
tion for execution has become fructuous.) 

(’35) AIR 1935 Oal 816 (817). (Objection by 
judgment-debtor allowed to bo dismissed in 
default — Matter cannot bo re-agitated.)] 

47c.(’16) AIR 1916 Mad 728 (730) : 89 Mad 928. 
(’95) 18 Mad 131 (133). 

48. (’37) AIR 1937 All 48 (60). 

48a.(’33) AIR 1933 Mad 844 (847). 

’83) AIR 1933 Nag 182 (184) : 29 Nag L K 193. 
’15) AIR 1915 All 344 (345) : 37 All 589. 

(’87) AIR 1937 Mad 511 (514). (Mere fact that 
the sum for which decree is sought to be 
executed is not the correct amount due by 
the judgment-debtor would not prevent exe- 
cution from proceeding and hence failure to 
object on this point will not be res judioatat) 
(’29) AIR 1929 Mad 903 (906). 
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taken by the judgment-debtor would have modified tlie orders of the Court. As the 
mere fact that the sum for which the decree is sought to be executed is not the 
correct sum which is due by the judgment-debtor would not prevent the execution 
from proceeding, the failure to raise objection in regard to the amount will not 
preclude the objection being taken subsequently.^®** 

A proceeding under 0. 21 R. 66 of the Code is a non-judicial or q-wast-judicial 
proceeding and the enquiry is a summary one. A decision in such a proceeding has 
been held not to operate as res judicata in subsequent proceedings.*® The principle 
of constructive res judicata does not prevent a decree-holder who has applied for 
execution of a portion of a decree from making a fresh application for the balance.^® 
Similarly, a person who is entitled to restitution of two sums paid by him but who 
only applies in respect of one such sum is not precluded from applying afresh in 
respect of the other sum.®^ 

24. Application for amendment of decree. — < The same principles apply 
to the applications for amendment of decrees. Altliough the applications are not 
“suits," a decision on an application on the merits will operate as res judicata in 
a subsequent application for amendment' or in a subsequent suit^ upon general 
principles of res judicata, 

28. Order rejecting memorandum of appeal. — An order rejecting a 
memorandum of ap|)eal presented by an unauthorised i)erson cannot operate as 7'es 
judicata in a subsequent proceeding in which an appeal has been filed in proper 
form.' 

26. Application for review. — On general principles of res judicata, the 
dismissal on merits of an application for review will bar a suit to set aside the 
decree on the same grounds} A contrary view has, however, been taken in the 
undermentioned cases^ on the ground that an application for review is not a “suit" 
and that Section 11, or the doctrine of constructive res judicata, therefore, does 
not apply. It is sul)mittod that this latter view is not correct inasmuch as the plea 
of res jtidicata still remains apart from the limited provisions of tlio Code.^ 

27. Arbitration prooeedings. — A private award, if valid, is entitled to 
that resi)ect which is due to the judgment of the Court of last resort. It is, in 
fact, a final adjudication by a Court of the parties’ own choice, and, until 
impeached upon suflicient grounds in an appropriate proceeding, is conclusive upon 
the merits of the controversy submitted; in other words, an award operates to 
merge and extinguish all claims embraced in the submission, and, after it is made, 
the submission and award furnish the only basis by which the rights of the parties 
can be determined and constitute a bar to any action on tho original demand.'"® 

48b.(’37) AIR igST^Mad 511 (514b 
49. (’24) AIR 1924 All 480 (480). 

(’26) AIR 1925 Pat 600 (502) : 4 Pat 731. 

60. (’36) AIR 1936 Lah 246 (247). 

51. (’36) AIR 1936 Lah 246 (247). 

Note 24 

1. (’28) AIR 1928 Lah 244 (245). 

(’ll) 12 Ind Cas 151 (153) : 39 Cal 266. 

(’16) AIR 1915 Cal 696 (697). 

2. (’10) 6 Ind Gas 119 (120) (Mad). 

Note 25 

1. (’30) AIR 1930 All 112 (113). 


Note 26 

1. (’15) AIR 1916 Cal 161 (161). 

(’05) 2 Cal L Jour 508 (610). 

2. (’13) 18 Ind Cas 444 (444) : 40 Cal 641. 

(’.30) AIR 1930 Oudh 112 (112), 

(’09) 2 Ind Cas 129 (134) (Cal). 

3. (’21) AIR 1921 P C 11 (13): 48 Cal 499 : 48 
Ind App 187 (PC). 

Note 27 

1-3. (’06) 33 Cal 881 (888). 

(’20) AIR 1920 Sind 124 (126, 126): 13 Sind 
L R 193. (Kemp, A. J. C.) 

(’23) AIR 1923 All 618 (619): 46 All 472. 
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The award may be oral or written and its binding effect in either case is 
the same,^ whether an application has been made under Schedule II Paragraphs 20 
and 21 to file the award or not® and whether a decree has been passed thereon or 
not.® But the award must have been made before a suit is tiled on the same 
matter ; when a private reference is made to arbitrators, but before any award is 
given, one of the parties to the reference files a suit in respect of the subject- 
matter of the reference, the arbitrators become functus officio and any award 
passed thereafter is a nullity and will not operate as a bar to the suit.^ 

An award on a private reference® or on a reference through Court® in a 
pending suit on which a decree is passed will, of course, operate as res judicata 
in any subsequent suit on the same matter, unless the arbitrators had acted 
without jurisdiction.'® A suit is always maintainable to set aside an award on the 
ground of want of jurisdiction of the arbitrators, or on the ground that there was 
no contract of reference or that it was cancelled or that it was obtained by fraud." 
But where objection is taken under Section 14 of the Arbitration Act to the jurisdic- 
tion of the arbitrator to make the award and such objection is decided by the Court, 
a subseciuent suit to set aside the award on the ground of want of jurisdiction 
of the arbitrator will bo barred by the rule of res judicata}^'^ The mere fact, 
however, that an award in an arbitration through Court is not strictly in accordance 
with the terms of the reference,'^ or that the arbitrators had decided a mixed 
question of law and fact which had arisen before thom,^*' does not render the decree 
void for want of jurisdiction. 

An application to file a private award in Court is required by Paragraph 20 
of Schedule II of the Code to be numbered and registered as a suit. The question 
has arisen whether this makes such application a ‘*suit” within the moaning of the 
Code and on this question there is a conflict of decisions. [Sec Schedule II 
Paragraph 20 Note 121. But, even on the assumption that such a proceeding is 
not a suit, it is settled law that the general principles of res judicata will apply 
to such cases.'®'’ Whore an award in a private arbitration is sought to be. filed in 


(’38) 42 Cal W N 3fi7 (.370). 

(’09) 2 Ind Cas 414 (415) : 37 Cal G3. 

(’8.5) 11 Cal 386 (393) : 12 Tnd App 07 (PC). 
(’96) 19 Mad 290 (291). 

(’30) AIR 1930 Oudh 389 (392). 

(’16) AIR 1916 Low Bur 101 (102). 

4. (’24) AIR 1924 Rang 60 (61). 

6. (’06) 33 Cal 881 (887). 

6. (’20) AIR 1920 Mad 615 (617). 

7. (1912) 3 KB257 (272,274). Dolemanandtions 

V. ObscU Corporation. 

(’18) AIR 1918 Mad 719 (719) : 41 Mad 115. 
[See also (’30) AIR 1930 All 584(686). (The 
Court however proccetlod on the ground 
that where a preliminary award is set aside 
the final award also falls with it.) 

8. (’21) 26 Cal W N 940 (942). 

9. (’81) 7 Cal 727 (729). 

(’22) 26 Cal W N 940 (942, 943). 

10. (’07) 34 Ind App 125 (131) ; 29 All 519 : 10 
Oudh Cas 343 (PC). 

11. (’24) AIR 1924 Sind 60 (61). 

(’34) AIR 1934 Lah 794 (796) : 16 Ltjh 340. 
(Suit to set aside decree based on award on 
the ground of fraud.) 

11a. (’32) AIR 1932 Lah 378 (380). 


(’.32) AIR 1932 Sind 20 (22). 

(’36) AIR 1936 Lah 865 (870). 

(’37) AIR 1937 Sind 110 (112) : 31 Sind L R 
55. (Objection under Arbitration Act, S. 14 
— Objection to v.alidity of submission.) 

12. (’20) AIR 1920 Cal 647 (647). 

13. (’29) AIR 1929 All 521 (524). 

13a. (’27) AIR 1927 Bom 269 (259). (Proceeding 
is a suit.) 

(’28) AIR 1928 Mad 969 (971). (Do.) 

(’21) AIR 1921 Bom 389 (390) : 45 Bom 239. 
(Proceeding is not suit.) 

(’32) AIR 1932 Lah 374 (376). (Do.) 

(’29) AIR 1929 Lah 533 (633). (Do.) 

(’21) AIR 1921 Pat 161 (161) : 6 Pat L Jour 
287. (Do.) 

(’10) 32 All 484 (488). (Do.) 

(’ll) 33 All 490 (493). (Do.) 

(’37) 169 Ind Cas 788 (792) (Cal). (The word 
‘suit’ in S. 11, C. P. Code includes arbitra- 
tion proceedings, and matters which have 
been fully dealt with in those proceedings 
could not be reopened in a subsequent suit.) 
13b. (’21) Bom 389 (391) : 45 Bom 329. (Assumes 
that the general principles of res judicata 
apply in certain cases.) 
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Court under Paragraphs 20 and 21 of the Second Schedule, the Court has to consider 
whether any of the grounds mentioned in Paragraphs 14 and 15 thereof are proved 
and, if not, then to file the award.^^ The refusal to file the award, therefore, will 
be m judicata in so far as it is based on a finding as to the existence of such 
grounds on an issue raised in respect thereof}^ Where the particular ground on 
yrhich the validity of the award is assailed in the suit was not raised or put in 
issue or could not bo decided by the Court, the refusal to file the award cannot 
operate as res judicata in respect of such ground.^® Thus, it has been hold that a 
refusal to file an award cannot be res judicata in a suit questioning the validity 
of the award.’^ 

The Allahabad High Court has, however, in the undermentioned cases^® held 
that a refusal to file the award cannot operate as res judicata in any case, in a 
subsequent suit, the reason given being that the proceedings are not suits and that 
Section 11 does not, therefore, apply. The decision that simply because the 
former proceeding is not a suit there can be no res judicata on points directly and 
substantially in issue and decided, cannot be accepted as correct. The Privy Council 
decision in 18 I. A. 73 does not really support such a decision but only observes as 
follows : — 

*'In order to make a refusal to file an award a binding judgment against its validity on the 
ground of partiality of the arbitrator, it would be at least necessary to show that the point was 
definitely raised and put in issue and made the subject of trial.”^^ 

In the undermentioned case,^®** the Nagpur High Court has held that where 
an award is compulsorily registrable but has not been registered and no objection 
is taken on this ground to the filing of the award and the award is filed, the 
matter will become res judicata and the objection cannot be raised in a subsequent 
suit. Whore there is no adjudication on the application to file an award as, for 
example, where abatement is ordered on the ground of non-joinder of represen- 
tatives^® or where the question was never before the arbitrator and was not 
included in the reference,^® there can be no question of res judicata. Similarly, 
where an award does not replace but merely ascertains and defines the original 
rights of the parties, it does not bar a suit on the original rights.^^ 


28. Hisoellaneous proceedings. 

Prohate proceedings. — It has been held by the High Court of Bombay, that 
contentious probate proceedings, being required to bo in the form of suits, under 
Section 83 of the Probate and Administration Act. constitute “suits” under Section 11 


of the Code and a finding by a Probate 

(’25) AIR 1925 Sind 42 (46): 10 Sind LR 360. 
(’97) 21 Bom 465 (467). 

(’37) AIR 1937 Nag 132 (184): I L R (1937) 
Nag 6. 

(’82) AIR 1932 Pat 105 (111): 11 Pat .50. (De- 
creo on award in Small Cause Court — Com- 
petence of Court for res judicata not altered 
by reason of decree being on award.) 

14. (’21) AIR 1921 All 384 (387) : 43 All 108. 

15. (’91) 18 Ind App 73 (77) : 18 Cal 414 : 1891 
Pun Re No. 70 (PC). 

(’80) AIR 1930 Sind 195 (196, 197). 

16. (’91) 18 Ind App 73 (77) : 18 Cal 414 : 1891 

Pun Re No. 70 (PC). 

(’21) AIR 1921 Bom 389 (391) : 45 Bom 329. 
(’84) AIR 1934 Mad 68 (69). 

(*95) 18 Mad 423 (433) (FB). 


Court in such proceedings operates as res 

17. (’91) 18 Ind App 73 (77) ; 18 Cal 414 : 1891 
Pun Re No. 70 (PC). 

(’06) 28 All 21 (23). 

(’21) AIR 1921 All 384 (386) : 43 All 108. 

18. (’10) 6 Ind Cas 127 (129) : 32 All 484. 

(’ll) 33 All 490 (493). 

18a. See (’21) AIR 1921 Bom 889 (390) : 45 Bom 
829. 

[See also (’07) 9 Bom h R 259 (268).] 

18b. (’37) AIR 1937 Nag 132 (134) ; I L R (1937) 
Nag 6. 

19. (’25) AIR 1925 Bom 418 (418). 

20. (’20) AIR 1920 P 0 121 (123) (PC). 

(’19) AIR 1919 Lah 49 (50) : 1919 Pun Re 
No. 68. 

21. (’27) AIR 1927 Bom 287 (288). 
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judicata under Section 11 as between the parties thereto.^ The undermentioned 
cases,* however, seem to doubt whether such proceedings are “suits” for the purposes 
of Section 11 hut hold that a subsequent suit on the same question will he barred, 
in any view, on general principles of law. In Kalipada De v. Dwijapada Das* 
their Lordships of the Privy Council have recently held that the general principles 
of res judicata apply to probate proceedings, from which it may be inferred that 
such proceedings are not suits to which Section 11 is directly applicable. See also 
the undermentioned cases.*® 


Insolvency proceedings. — A decision on the merits in an insolvency 
proceeding is final and binding on the parties as res judicata.* Conversely, the 
decision in a suit between the parties will operate as res judicata in a subsequent 
insolvency proceeding.*® But the dismissal of an application for insolveucy for 
default is not an adjudication on the merits and will not bar a second application for 
insolvency.* Nor can a decision in insolvency proceedings between a creditor and the 
insolvent operate as res judicata in a subsequent suit between the insolvent and his 
surety.*® Where a petition for adjudication as an insolvent is dismissed, a subsequent 


Note 28 

1. (*14) AIB 1914 Bom S (15): 38 Bom 809 (FB). 
(’14) AIR 1914 Bom 181 (184) : 38 Bom 272. 

2. (’24) AIB 1924 Mad 578 (580). 

(’25) AIB 1925 Mad 8G1 (869, 870). 

(’16) AIR 1916 P C 78 (80) : 43 Cal 694 ; 43 
Ind App 91 (PC). (AfErming on appeal 11 Oal 
L Jour 623.) 

(’14) AIB 1914 Bom 114 (115) : 38 Bom 427 
(484). (Ootiuineness of will.) 

(’14) AIR 1914 Bom 8 (15) : 38 Bom 309. 
(Validity of a will.) 

(’79) 4 Cal 360 (362). (Do.) 

(’18) AIB 1918 liah 250 (257) : 1918 Pun Re 
No. 13. (Do.) 

(’80) AIR 1930 Ondh 29 (31) : 5 Luck 186. 
(’23) AIR 1923 Rang 257 (258) : 1 Rang 2.58. 

3. (’30) AIR 19.30 P C 22 (23) : 57 Ind App 24 

(PC). (AITirraing on appeal AIR 1927 Cal 427.) 
(’93) 20 Cal 888 (894, 89.5). 

(’ll) 8 All Ij Jour 1063 (1009). 

(’10) 34 Bom .589 (592). 

(’06) 4 Cal L Jour 492 (494, 495). (The ques- 
tion, whether a proceeding for the revoca- 
tion of probate is a suit or not, raised but not 
decided.) 

(’18) AIR 1918 Lah 114 (116) : 1918 Pun Re 
No. 49. 

(’93) 16 Mad 380 (383). 

(’23) AIR 1923 Rang 9 (19) : 11 Low BurRul 
331. 

(’10)‘ 1 Upp Bur Rul 61 (G2). 

(’09) 5 Low Bur Rul 78 (79). 

(1900) 1893-1900 Low Bur Rul 663. 

[See (’ll) 10 lud Caa 434 (436, 437) (Cal).] 
[See also (’03) 31 Gal 186 (193).] 

8a.(’86) 39 Cal W N 1071 (1072). (Probate-Ap- 
plication for revocation — Dismissal operates 
as res judicata — Subsequent revocation of 
probate at instance of another party docs not 
remove bar of res judicata.) 

(’36) AIR 1936 Pesh 89 (40). (Finding of a 
Court under the Succession Act with regard 


to the genuineness or otherwise of a will is 
conclusive and operates as res judicata against 
the parties affected. AIR 1914 Bom 8 (FB), 
Foil. Question whether the proceedings con- 
stitute a suit not adverted to.) 

(’36) AIR 1936 Rang 401 (402). (Where in 
contentious proceedings for letters of admi- 
nistration it has been found that a certain 
person is the nearest heir of the deceased, 
that decision is binding in a subsequent suit 
upon the parties to the earlier proceedings, 
and those claiming under them.) 

4. (*29) AIR 1929 Lah 761 (762). 

(’05) 1905 Pun Re No. 75 (FB). (Overruling 
1884 Pun Re No. 146 and 1886 Pun Re No. 62.) 
(’19) AIR 1919 All 229 (230): 41 All 378 (381). 
(’18) AIR 1918 All 346 (349): 39 All 626. 

(’39) AIR 1939 Lah 145 (145). (Decision of 
Insolvency Court setting aside insolvent’s 
transfer on ground of want of valuable con- 
sideration is res judicata.) 

(’37) 39 Pun L R 744 (746). 

(’99) 1899 Pun Re No. 76. (Notes of judgment.) 
(’33) AIR 1933 Mad 9 (10) : 56 Mad 395. 

(’21) AIR 1921 Mad 4.56 (457). 

(’36) AIR 1936 Nag 112 (112) : I L R (1936) Nag 
28 

(’33) AIR 1933 Nag373(874);30NagL R112. 
(Principle of constructive res judicata also 
applies.) 

(’20) AIR 1920 Nag 97 (98) : 16 Nag L B 201 
(203). (Judgment in rem.) 

(’36) AIR 1936 Rang 393 (394): 14 Rang 529. 
(But see (’21) AIR 1921 Lah 58 (58, 59) : 2 
Lah 147. 

(’17) AIB 1917 Lah 76 (76): 1917 Pun Bo 
No. 22.] 

4a.(’37) AIR 1937 Lah 4 (5). 

5. (’21) AIR 1921 Pat 472 (472). 

(’12) 10 All L Jour 51 (51). 

(’28) AIR 1928 Pat 116(117). (Dismissal undoc 
0. 9, B. 2— Follows AIB 1919 Oal 108.) 
5a.(’32) AIR 1932 All 610 (613) : 54 All 1007. 
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Beotion 11 petition alleging a change of ciroamstances will not be barred by the principle of 

HotaBS res judicata? See also the undermentioned cases7 

It has been held by the High Courts of Patna and Allahabad that an 
insolvency proceeding is a suit.^ But the Lahore High Court has held that such a 
proceeding is not a suit but that the general principles of res judicata apply to it.® 

Proceedings under 0. 22 R. 6 As to whether an order under 0. 22 E. 5 

will be res judicata, see Note 13, ante. 

Proceedings under the Land Acquisition Act. — A proceeding under the 
Land Acfiuisition Act is not a “suit”,'® but whether it is so or not, a decision in such 
a proceeding by a comi3etent Court will be res judicata in a subsequent litigation 
on general principles of law^^ unless the property involved in the later litigation 
is different from that involved in the former,*® or the person sought to be bound by 
the decision was no party to it.*®* 

Proceedings under the Income-tax Act. — The principle of res judicata is 
not applicable to orders under Section 33 of the Income-tax Act so as to prevent 
that decision from being re-opened in assessments made for subsequent years.*® 

Proceedings under the Indian Companies Act. — A judgment in a Civil 
Court will bar a remedy by way of an application under tbe Indian Companies 
Act in respect of the same matter,*** and vice ver.sa^^ under general principles of 
law. Similarly, an order in the course of liquidation proceedings settling the list 
of contributories will become judicata if not appealed against and cannot be 
re-opened at a subsequent stage of the same proceedings.***® But a liquidator in 
the winding-up of a company or a trustee in bankruptcy is entitled to ask the 

6. (’35) AIR 1935 Pesh 25 (25). 

7. (’36) AIR 1936 All 102 (103) : 58 All 655. 

(Rejection of application under S. 35, Provin- 
cial Insolvency Act is no bar to application 
under S. 38 of the same Act.) 

(’38) AIR 1938 Lah 490 (491) : I L R (1938) 

Lah 535. * (Decision in summary inquiry 
under S. 24, Provincial Insolvency Act, as to 
whether debtor is entitled to present petition 
for adjudication is not covered by S. 4 and 
docs not operate as res judicata.) 

8. (’30) AIR 1930 Pat 588 (592) : 9 Pat 664. 

(’18) AIR 1918 All 346 (349) : 39 All 626. 

9. (’37) AIR 1937 Lah 4 (5). 

10. (’09) 2 Ind Cas 853 (853) (All). (Land Acquisi- 

tion proceedings.) 

11. (’22) AIR 1922 P C 80 (84) : 45 Mad 320 ; 49 

Ind App 129 (PC). 

(’39) AIR 1939 P C 133 (136) (PC). (Where a dis- 
pute as to the title to receive the compensa- 
tion under the Land Acquisition Act has 
been referred to a Court, and it has been de- 
termined, the matter is res judicata and binds 
the parties in any later suit involving that 
issue— AIR 1922 P C 80, followed.) 

(’32) AIR 1932 Bom 386 (389) : 56 Bom 501. 

(Land acquisition officer was party in acqui- 
sition proceedings : held decision not res 
judicata against Secretary of State as he was 
not a party.) 

(’24) AIR 1924 Cal 757 (769). 

(’17) AIR 1917 Cal 442 (443). 

(’05) 2 Cal L Jour 359 (364,365,366,367,868). 


(’03) 7 Cal W N 638(541). (The decision must 
have been given by a Court.) 

(’86) 12 Cal 33(86). (Notice necessary to party 
affected.) 

(’81) 7 Cal 388 (393) : 8 Ind App 90 (PC). 

(’79) 4 Cal 757 (762). 

(’.38) AIR 1938 Mad 955 (966). 

(’06) 29 Mad 173 (174). 

(’39) AIR 1939 Sind 66(68): ILR (1939) Kar 152. 
[But see (’97) 20 Mad 269 (272). (This is no 
longer law.)] 

12. (’09) 2 Ind Cas 853 (853) (All). 

(’07) 34 Cal 466 (469). 

(’28) AIR 1928 Lah 263 (266). 

12a.(’36) AIR 1936 Pesh 29 (31). 

13. (’29) AIR 1929 Mad 453 (466) (PB). 

(’30) AIR 1930 Mad 209 (213) : 53 Mad 420. 
(’38) AIR 19.38 Mad 148 (151): ILR (1938) Mad 
183 (SB). (Income tax Officer is not a Court 
and hence doctrine of res judicata does not 
apply. His assessments are, however, final 
unless they can be re-opened under some pro- 
visions of the Income tax Act.) 

14. (’18) AIR 1918 Lah 371 (371) : 1918 Pun Re 
No. 66. 

15. (’18) AIR 1918 Lah 45 (47): 1918 Pun Re No 40. 
(’38) AIR 1938 Lah 577 (678). (Proceedings 
against directors under S. 235, Companies 
Act for misfeasance — Subsequent suit against 
them for compensation for misfeasance and 
fraud is incompetent on principle of res judi- 
cata.) 

16a.(’15) AIR 1915 Lah 227 (227)^ 
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Court sitting in the respective jurisdiction to go behind the judgment obtained by 
a creditor in an ordinary Civil Court against the company or the insolvent.^®^ 

Administration proceedings, — Where in an administration suit the Court 
determines the nature of the interest of the persons interested in the estate,^® or 
the relationship of any of the parties to the deceased,’®* such decision is final and 
conclusive in a subsequent suit between the same parties and their representatives. 

Proceedings under the Oaths Act, — A determination of a matter in issue 
otherwise than by the Court is not a judicium and will not'operate as res judicata. 
Therefore, the decision of a question of title in accordance with the Oaths Act is 
not an adjudication which can operate as an estoppel when the same question of 
title is again raised in another suit regarding another property. This is because 
the terms of the Act indicate that the party consents to be bound only in respect 
of the subject-matter of the pending proceedings.’^ But a decree arrived at after 
taking of an oath on a question of fact in the case is nonetheless a final adjudi- 
cation and binding as regards the precise question raised in the former suit.’® 


For other miscellaneous proceedings, 

16b.(’32) AIR 1932 Bom 253 (254)~ 

(’27) AIR 1927 All 42G (429) : 49 All 728. 

16. (’22) AIR 1922 P C 253 (256) : 49 Cal 459 : 49 
Ind App 100 (PC). 

(’78) 3 Gal 340 (345). 

16a.(’32) AIR 1932 Gal 634 (635). 

17. (’82) 5 Mad 259 (264). 

18. (’01) 24 Mad 444 (447). 

(’13) 18 Ind Gas 835 (837) ; 36 Mad 287. 

(’38) AIR 1938 Bom 465 (467). (Hindu father 
suing or being sued in a representative capa- 
city can bind bis major and minor sons by 
special oath.) 

19. (’24) AIR 1924 Rang 119 (122) : 1 Rang 500. 
(Application to set aside ox parte decree — 
Non-service of summons — Separate suit does 
not lie.) 

(’34) AIR 1934 All 323 (323). (Decision in a 
proceeding for dispaupering will not operate 
as res judicata in the suit.) 

(’24) AIR 1924 P C 202 (206) (PC). (Application 
for receiver’s discharge dismissed — Second 
application is barred.) 

(’38) AIR 1938 All 477 (479). (Judgment- 
debtor’s application under S. 30, U. P. Agri- 
culturists’ Relief Act rejected on ground that 
decree was satisfied — Order of Board of Reve- 
nue, effect of which was to take away force of 
order rejecting application — Subsequent ap- 
plication under S. 30 is not barred by res 
judicata.) 

(’38) AIR 1938 All 153 (166): I LR (1938) All 
305. (Principle of res judicata does not apply 
to applications for reduction of interest under 
S. 30, U. P. Agriculturists’ Relief Act.) 

(’36) AIR 1936 All 179 (184) : 68 All 721. 
(Interlocutory order for accounts .against 
guardian in proceedings under 0 uardians and 
Wards Act — Final order after taking accounts 
— In appeal against such order interlocutory 
order can bo attacked as no appeal or revision 
lay against such former order.) 

(’38) AIR 1983 All 481 (482). (Garnishee pro- 
ceedings — Liability of garnishee not decided 


see the undermentioned cases.’® 


— Question can be agitated by garnishee in 
execution proceedings.) 

(’16) AIR 1916 All 238 (239). (Older passed 
by a settlement officer in a jamabandi amend- 
ment case is not a decision in a suit to operate 
as res judicata.) 

(’05)2 All L Jour 379 (384). (Application under 
8. 90, Transfer of Property Act.) 

(’04) 28 Bom 601 (615). (Orders of mamlat- 
dar’s Gourt.) 

(’04) 28 Bom 215 (226) (FB). (Do.) 

(1900) 24 Bom 251 (266, 257). (Do.) 

(’38) AIR 1938 Gal 246 (248). (Decision on 
application under S. 2G-J, Bengal Tenancy 
Act for landlord’s fee is not res judicata even 
in respect of fee payable.) 

(’36) 64 Gal L Jour 545 (546), (Decision in 
proceeding under 8. 26.J of the Bengal Ten- 
ancy Act.) 

(’30) AIR 1930 Gal 633 (633). (Bengal Tenancy 
Act (8 of 1885) S. 105— Two plots held under 
one landlord — Decree with regard to one 
operates as res judicatri with regard to other 
if parties to suits under S. 105 same and 
su^ in same capacities.) 

(’29) AIR 1929 C.al 385 (386). (Bengal Ten- 
ancy Act 8. 106 — Suit under, for correction 
of entry in record of rights — Decision in, is 
res judicata.) 

(’28) AIR 1928 Gal 706 (708). ((Per Page, J.) 
Application under S. 105- A of the I^ngal 
Tenancy Act — Gustom of suspension of rent 
held not to exist — Decision not having been 
appealed against by tenant operates as res 
judicata in subsequent rent suit between the 
parties (Cuming, J., contra.) ) 

(’28) AIR 1928 Gal 479 (480, 481): 67 Cal 464. 
(Bengal Tenancy Act, 8. 107 — Decree in pro- 
ceedings under 8. 105 fixing the area and the 
rent of the holding — Landlord suing the ten- 
ants on that basis — The decree was held to be 
conclusive between the parties and the ten- 
ants were held to be bound to pay the rent 
fixed by the Settlement Officer.) 
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29. Two suits or appeals tried together — Appeal from dedslon in 
one only, if and when barred. 

1. A sues B for adjustment of accounts and for recovery of sums found 
due. A decree is passed in favour of A for Rs. 680. A and B both appeal, A on the 
ground that more is due and B on the ground that nothing is due to plaintiff but 
that money is due to him. Both the appeals are tried together and a single judgment 
is passed, yrhereby B is granted a decree for Bs. 1,400. A*s appeal being dismissed, 
A prefers a second appeal from the decree in B*s appeal but not from the decree 
in his own appeal. Is the second appeal barred by res judicata by reason of not 
appealing from the decree in his own appeal ? No ; by the dismissal of his appeal, 
the decree of the lower Court in his favour for Rs. 680 was simply confirmed 
and his not appealing from such a decree will not on any ground disentitle him to 
appeal against the grant of any relief to B in his appeal. If he succeeds in his second 
appeal, there is nothing to conflict with the decision in his favour for Rs. 680.^ 

2. A sues R on a mortgage. B contends that the interest claimed is 
excessive. The suit is decreed in favour of A as claimed but costs are disallowed. A 
appeals against the disallowance of costs and B against the award of interest. In 
a single judgment both appeals are disposed of by which A is given the disallowed 
costs in his appeal and interest also is reduced in B*s appeal. A then prefers a 


(’19) AIR 1919 Cal 71 (72). (Rejection of ap- 
plication for assessment of mesne profits 
awarded by the decree in a suit for possession 
of lands debars a further application for 
assessment.) 

(’13) 18 Ind Gas 130 (180): 40 Cal 428. (With- 
drawal of application for enhancement of 
rent under S. 105 of the Bengal Tenancy Act 
without leave to file fresh application does 
not bar a fresh suit for enhancement on the 
same ground.) 

(’72) 18 Suth W R 208 (209). (Collector’s de- 
cision under S. 25 of the Act X of 1859 is not 
a decree.) 

(’69) 11 Suth W R 145 (146). (Do.) 

(’68) 10 Suth W R 295 (295). (Application 
under S. 25, Act X of 1859 is not equivalent 
to a suit— The Collector does not adjudicate 
between the parties.) 

(’37) AIR 1937 Lah 19 (21): 17 Lah 787. (In 
Cis-Sutlej and Trans- Sutlej territories, dur- 
ing the period between 1849 and 1865, Settle- 
ment Officer was the only judicial authority 
competent to decide the question of title re- 
lating to agricultural land. So the Settlement 
Officer’s decision of the year 1853 on a ques- 
tion of title operates as res judicata and that 
question cannot be re-agitated in Civil Courts.) 
(’30) AIR 1930 Lah 501 (503). (Application to 
file appeal in forma pauperis set aside— Deci- 
sion cannot operate as res judicata.) 

(’24) AIR 1924 Lah 493 (494) : 5 Lah 105. 
(Decisions under Succession Certificate Act are 
not res judicata.) 

(’25) AIR 1925 Mad 497 (525): 48 Mad 1. (Do. 
It was also held that there was no final ad- 
judication.) 

(*17) AIR 1917 Mad 242 (242). (Proceedings 


under Ss. 74 and 75 of the Madras Estates 
Land Act.) 

(’38) 1938 Nag L Jour 171 (172). (Berar Patels 
and Patwaris Law— Proceedings in respect of 
appointment of Patel — Finding not based on 
full and fair enquiry— Subsequent vacancy — 
Prior finding, not res judicata.) 

(’36) AIR19360udh 225(229):!! Luck 642.(Tho 
decision of a Settlement Officer construing a 
grant by the Grown and declaring the nature of 
the grant and the status and rights of the gran- 
tee in accordance with Settlement Circular 
No. 20 of 1863, is not ultra vires, and clearly 
operates as res judicata in a subsequent civil 
suit between the parties or their representa- 
tives.) 

(’02) 5 Oudh Cas 97 (99). (Proceeding under 
S. 53 of the Oudh Land Revenue Act, (1876) 
is a suit, and question decided in it is res 
judicata.) 

(’38) AIR 1938 Pat 359 (360). (A decision in 
a rent suit in which the constitution of the 
holding is expressly put in question and pro- 
nounced upon would operate as res judicata in 
a subsequent suit between the parties on the 
question of the actual holding of the tenants.) 
(’23) AIR 1923 Pat 174 (176). (Doctrine of 
constructive res judicata does not apply to 
proceedings under Bengal Tenancy Act, Ss. 
109 and 105.) 

Note 29 

. (’07) 29 All 730 (732). 

(’28) AIR 1928 All 274 (275) : 50 All 517. 

(’18) AIR 1918 All 52 (52) : 41 All 54. 

(’ll) 8 All L Jour 605 (607). 

(’27) AIR 1927 Oudh 575 (575). 

(’18) 21 lud Cas 264 (266) (Oudh). 
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second appeal against the decree in B's appeal. Is the second appeal barred by res 
judicata by reason of no appeal having been preferred against the decree for costs 
in his own appeal ? Obviously not. The decree unappealed was in his favour and 
there was nothing prejudicial to him therein that cannot be set right if the second 
appeal which he has brought succeeds. In fact he could not have appealed from 
the decree passed in his favour.^ 

3. Where two suits or two appeals between the same parties and raising 
the same questions are tried together but separate and independent judgments are 
given in each and a party appeals from one leaving the other to become final 
against him, the rule of res judicata will apply and the appeal preferred by him 
will be barred.® 


4. Where two suits or appeals in which the plaintiffs or appellants raise 
inconsistent titles aro tried together and a single jtidgment or two judgments one 
incorporating or dependent on the other are given, (whether a single decree or two 
decrees are drawn up) there is a conflict of opinion as to wlietlier an appeal against 
the decree in one suit or appeal will he barred by not appealing against the other 
decree in the other suit or appeal. 

On the one hand, it has been held by the High Courts of Allahabad,* Patna® 
and Rangoon® and by the Chief Court of Oudh^ and by the Judicial Commissioner's 
Court of Peshawar/® that it is barred. In Zaheria v. Delia, I. L. R. 33 Allahabad 
61 (F.B.), Stanley, C. J., observed : 

was Ruggesiod during the argument that if the appeal of Zaheria be heard and a 
decision be obtained in his favour, the appellate decree in his favour will have the effect of 
superseding the former decree (obtained by the respondent against him) hut this cannot be, 
A decree, unless it be a decree which is a nullity .... cannot be superseded except it bo on 
appeal in the regular course. This being so, if wo acceded to the arguments addressed to us 
we should have two inconsistent decrees on the files of the Court. This would be a serious 
anomaly and, in execution proceedings, would cause a complete impasse.” 

On the othe?r hand, it has been held by the High Con i ts of Calcutta,® Lahore® 


2. (’23) ATR 1923 All 490 (492): 45 A1160G(FR). 
(Overruling 33 All 151.) 

(’27) AIR 1927 Oudh 106 (107). 

(’31) AIK 1931 All 060 (061). 

(’25) AIR 1925 All 488 (489, 491). 

3. (’21) AIR 1921 Cal 291 (292). 

(’35) 62 Cal 042 (652). (Obiter.) 

(’90) 12 All 678 (579). 

(’24) 6 L R A (Rev) 124 (124). 

4. (’10) 33 All 51 (GO) (FH). (Following 10 All 

123 and approving 1893 All W N 190 and 
1893 All W N 221.) 

(’13) 35 All 187 (190). 

(’20) 18 All L Jour 40 (40). 

(’13) 18 Ind Cas 867 (867, 808) (All). 

(’10) 7 All L Jour 995 (997): 33 All 161. 

[But tee (’94) 1894 All W M 88 (89). (Where 
however the proceedings were considered 
as really one which by wrong procedure 
were numbered as two.)] 

6. (’24) AIR 1924 Pat 823 (824). 

(’83) AIR 1938 Pat 78 (81) : 12 Pat 139. 

(*36) 156 Ind Cas 998 (1000) (Pat). 

6. (’26) AIR 1926 Rang 104 (105): 2 Bang 633. 
(’12) 6 Low Bur Bui 93 (97). 

7. (’25) AIB 1925 Oudh 598 (599). 

(’24) AIR 1924 Oudh 811 (313). 


(’33) AIR 1933 Oudh 531 (633). 

(’12) 14 Ind Cas .321 (322) (Oudh). 

(’12) 13 Ind Cas 984 (985): 15 Oudh Cas 22. 
(’02) 5 Oudh Cas 384 (390). 

(’02) 5 Oudh Cas 146 (147). 

[See (’17) AIR 1917 Oudh 220(221). (Con- 
solidated appeal against two cross decrees 
is maintainable but the appellant will have 
to elect which decree he will confine himself 
to. Then and tlion alone the entire appeal 
can be dismissed by the rule of res judicata.) 
7a.(’34) AIR 1934 Pesh 116 (117). (75 Ind Cas 
479, Overruled.) 

8. (’88) 16 Cal 233 (237). 

(’06) 88 Cal 1101 (1116, 1117). 

(’36) 40 Cal W N 1170 (1177, 1178). 

(’31) AIR 1931 Cal 353 (354). 

9. (’27) AIR 1927 Lah 289 (306, 828) : 8 Lah 
884 (FB). (This decision must 1)6 taken to 
overrule AIR 1927 Lah 98; AIR 1922 Lah 390; 
AIR 1921 Lah 346 and AIK 1919 Lah 42; also 
AIR 1921 Lah 255 and AIR 1921 Lah 271.) 
(’27) AIR 1927 Lah 821 (822). 

(’38) AIR 1938 Lah 114 (115). 

(’18) AIR 1918 Lah 142 (143). 

(’16) AIK 1916 Lab 166(167): 1916 Pun Re No. 
84. 
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Seotlon 11 and Madras'" that such an appeal is not barred. The basis of these decisions is that 

NotM 29-81 Section 11 does not in terms apply to appeals but that the general principles of 

res judicata apply, that in applying such general principles, the substance and not 
the form of the appeal should be considered, that so considering it, the object of the 
appeal against one of the decrees is really and in substance to get rid of the adjudu 
cation or conclusion which gives rise to both the decrees, and that if the appeal 
succeeds it would have the effect of superseding the decree in the other. It was 
further observed in Mt, Lachhmi v. Dhulli, A. l.B. 1927 Lahore 289 (F.B.) : 

"The foundation of the rule of res judicata as understood by ancient and modern 

lawyers is that a question must bo once fairly and finally tried by a compotont Court and 

after this has been done all further litigation about it should bo concluded for ever between 
the parties. The maxim is .... "no one shall be vexed twice over the same matter." 

This pre-supposes that the issue has boon once fairly and finally tried in a former 

litigation which was independent of the proceedings in which the same matter is again in 
dispute. The essence of the rule seems to be that the two proceedings should be so 
independent of each other that the trial of one cannot bo confused with the trial of the 
other." 

Where two suits having a common issue are tried together and disposed of 
by a single judgment or by two judgments one incorporating the other, there has 
been in substance only one trial and one verdict and there is no question of the 
successful party being vexed twice over the same matter.^^® 

5. A sues B and C ; B alone sues A. A's suit is dismissed and B's decreed. 
A appeals against B*s decree only impleading B. Or A sues B. B and G sue A, 
A*s suit is dismissed and B and C*s suit is decreed and A appeals only against B. 
Or A sues B, C and 1), It is decreed subject to the payment to B by of a certain 
sum. C and D appeal making A and B parties. B appeals making A alone a party. 
Both api^eals are accepted and A*s suit is dismissed. A files a second appeal against 
the decree in favour of B only. The judgments in all the cases are either single or 
incorporating one another. The appeal in each of the cases is barred inasmuch as 
the parties in both suits or appeals are not the same and the result of not appealing 
is to make the decree in favour of the party not appealed against final.^^ 

Where the matter litigated in the two suits is not the same, an appeal in 
one suit only will not bo barred by non-appeal in the othcr.^^ 

30. Two Bolts tried together — Separate judgments — Appeal from one 
alone, If barred. — See Note 29. 


81. Two appellate decrees In Bimilar terms — Appeal from one, If 


barred. — See Note 29. 


(’06) 1905 Pun Re No. 85 (PB). (The follow- 
ing case, namely, 1904 Pun Be No. H most 
be taken to have been overruled by the Full 
Bench.) 

(’98) 1898 Pun Re No. 31. 

(’97) 1897 Pun Re No. 23. 

(’28) 109 Ind Gas 564 (5G6) (Lab). 

10. (’05) 29 Mad 333 (335). 

(’26) AIR 1926 Mad 378 (378). 

(’3.5) AIR 1935 JIad 214 (215). 

(’16) AIR 1916 Mad 1133 (1134). 

[See (’36) AIR 1936 Mad 10 (11). (Applica- 
tion under S. 42 (2) of the Madras Estates 
Land Act of 1908 by defendant in suit for 


rent and suit, both disposed of by same 
judgment. Order on application does not 
bar appeal from decision in suit.)] 

[See also (’17) AIR 1917 Mad 597 (598).] 
10a. See also (’32) AIR 1932 Mad 125 (126, 127) ; 
61 Mad L Jour 692 (694) : 55 Mod 106. 
(When two judgments incorporate each other, 
they must be regarded as the same judgment.) 

11. (’28) AIR 1923 Cal 496 (498, 499). 

(’22) AIR (1922) Lah 390 (391); 3 Uh 215. 
(Distinguishing 16 Cal 233.) 

(’32) 16 Rev Dec 75 (76). 

12. (’23) AIR 1923 Lah 8 (9). 

(’27) AIR 1927 All 540 (541). 
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82. General prindples apply to appeals. — See Note 29. 

88. Matter directly and sabstantlally in issue "oonstruotirely”— Expla. 

nation lY General. — It has been seen in Note 7, ante, that a matter directly 

and substantially in issue may be so either actually or constructively} A matter 
is directly in issue constructively when it ought to be put in issue for the deter- 
mination of the suit. The rule of constructive res judicata is embodied in Expla- 
nation IV to the Section, but as has been seen already in Note 23 alx)ve, the rule 
is part of the general principles of the law of res judicata and therefore the 
Explanation has not introduced any innovation in the law of res judicata}'^ 

An adjudication is conclusive and final not only as to the actual matter 
determined but as to every other matter which the parties might have litigated 
and have had decided as incident to, or essentially connected with, the subject- 
matter of the litigation and every matter coming within the legitimate purvii>7 of 
the original action both in respect of matters of claim or defence.* Th- principle 
underlying Explanation IV, in fact, is that where the parties have had an oppor- 
tunity of controverting a matter, that should be taken to be the same thing as if 
the matter had boon actually controverted and decided.* 

The Explanation must be distinguished from the rule enacted in 0. 2 B. 2 ; 
the latter Buie reiiuires that the whole claim which has arisen at the date of the 
suit out of the cause of action should bo included in the suit so as to avoid the 
splitting up of the claim arising out of one and the same cause of action -, while 
Explanation IV enacts that every ground which could and ought to have been 
advanced in support of the claim shall be doomed to have been adjudicated upon, 
whether it was actually urged or not.* 

Where a matter is constructively in issue it cannot, of coui’sc, bo said to have 
been actually hoard and decided. It could only lie deemed to be heard and decided.* 
If the effect of the decision in the former suit is necessarily inconsistent with the 
defence that ought to have been, but not raised, that defence must be deemed to liave 
been finally decided against the person who ouglit to have raised it." But a matter 


Note 33 

1. See also ^’99) 26 Cal 130 (139). 
la.(’08) 26 Mad 760 (767). 

2. (’02) 26 Bom 661 (667, 668). 

(’17) AIR 1917 Sind 93 (93): 10 Sind L B 2'J 
(81). 

(’32) AIR 1932 Cal 889 (892, 893) : 69 Cal 
985. 

(’39) AIR 1939 Mad 94 (95). 

3. (1870) L R 5 C P 607 (013), Newington v. 

Levy. (Affirmed in 6 C P 160 and citod in 26 
Bom 661 .and AIR 1917 Sind 93.) 

4. (’03) 26 Mad 760 (766). 

(’35) 157 Ind Cas 368 (370) (Lah). 

6. (’08) 36 Cal 979 (987, 988). (Dissenting from 
tbo dictum of Banerjoe, J., in 24 Cal 711 
and 26 Cal 17.) 

(’09) 1 Ind Cas 66 (67) (Cal). 

(’98) 20 All 110 (113). (Confirmed in 29 All 
429 (PC).) 

(’23) AIR 1923 Bom .36 (37). 

(’22) AIR 1922 Bom 119(120, 121): 46 Bom 327. 
(’04) 6 Bom L K 288 (290). 

(’01) 25 Bom 189 (192, 197, 201). 

(’36) 167 Ind Cos 381 (382) (Cal). 


(’26) AIR 1926 Cal 511 (511). 

(’26) AIR 1925 C.al 427 (429, 430). 

(’ll) 11 Ind Cas 127 (128) (Cal). 

(’0.5) 1 Cal L Jour 248 (2,54). 

( 04) 31 Cal 79 (82). 

(’29) AIR 1929 Lah 872 (874); 11 Lah 99. 
(’16) AIR 1916 Lab 315 (315). 

(’03) 1903 Pun Be No. 4. 

(’81) 1881 Pun Rc No. 96. 

(’29) 117 Ind Cas 805 (805) (Lah). 

(’18) AIR 1918 Mad 147 (148). 

(’14) AIR 1914 Mad 399 (416): 17 Ind Cas 445 
(449): 37 Mad 70. 

(’98) 21 Mod 91 (99). 

(’21) 62 Ind Cas 501 (.502) (Mad). 

(’28) AIR 1928 Oudb 155 (179, 181). 

(’23) AIR 1923 Oudb 242 (244). 

(’ll) 14 Oudb Cas 117 (119). 

(’29) AIR 1929 Rang 162 (163). 7 Rang 80. 
(’23) AIR 1923 Rang 239 (240): 1 Bang 363. 
(’25) AIR 1925 Sind 86 (87): 19 Sind LB 247. 
[See also (’25) AIR 1925 P C 55 (67): 47 All 
158.] 

6. (’23) AIR 1923 Bang 289 (240) : 1 Rang 363. 
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Saotlon 11 constructively in issue will not be deemed to have been decided where the case 

Hotel 88*85 has not been tried upon the merits^ at 'Where the prior suit was dismissed for non- 
joinder of parties/ 

But, though the applicability of the rule of constructive res judicata does not 
and cannot require that the matter should have been actually heard and decided 
in the former suit, it does not dispense with the other essential requirements of 
the Section such as the sameness of the parties, the competency of the. Court, and 
litigation under the same title/ 

The Explanation does not apply where the ground of attack or defence has 
actually been raised but is not decided by the Court/ Nor can it bo applied against 
a person who has been successful in the previous suit/^ A plea raised at a late 
stage and rejected on that ground must be taken as not having been raised at all, 
and, if it should have been raised at the proper time, will be deemed to have been 
constructively in issue and will be barred in a subsequent suit/® 

The Explanation applies to the plaintiff to the same extent as it applies to 
the defendant/^ 


Section 21 of the Code and Section 11 of the Suits Valuation Act which 
preclude an objection as to territorial jurisdiction or the valuation of a suit, being 
raised in a Court of appeal or revision for the first time, are only instances of the 
application of the general doctrine of constructive res judicata. Hence, though the 
above Sections refer only to subsequent stages of the same suit and not a separate 
suit, the question as to territorial jurisdiction or valuation impliedly decided in a 
prior suit cannot be re-agitated in a subsequent suit between the same parties/* 
(See also Section 21 Note 8.) 

34. Where relief claimed in later suit is same though under different 
capacities and vice versa. — See Note 38, infra. 


85. Grounds of attack or defence in subsequent suit which might and 
ought to have been alleged as grounds of attack or defence in former suit.^ 

The object of Explanation IV is to compel the plaintiff or defendant to roly upon 
all grounds of attack or defence which were open to them/ A party is bound to 
bring forward his whole case in respect of the matter in litigation, which was open 
to him upon the points for decision in the suit. He cannot abstain from relying 


upon, or abandon, a ground of claim which 

(»27^ AIR 1927 Rang 333 (334b 
(*35) 157 Ind Cas 381 (382) (Cal). 

(’35) 61 Cal L Jour 301 (302). 

(’09) 1 Ind Cas 66 (67) (Cal). 

(’12) 10 Ind Cas 75 (77) : 35 Mad 216. 

7. (’22) AIR 1922 Mad 259 (262). 

8. (’30) AIR 1930 Mad 264 (267). 

(’27) AIR 1927 Oudh 341 (844). 

(’08) 1908 Pun h R No. 65, p. 171 (173). 

(’98) 1 Oudh Cas 22 (26). 

9. (’31) AIR 1931 Oudh 157 (158). 

(’99) 2 Oudh Cas 51 (54). 

(’33) AIR 1983 All 481 (482). 

(’29) AIR 1929 Bom 328 (825). 

(’89) AIR 1939 Cal 1 (8). (Point raised in 
pleading but not argued.) 


is in question and proper for consideration, 

(’37) AIR 1937 Mad 709 (710). (It is^t 
necessary that au issue should have been 
framed.) 

(’21) AIR 1921 Mad 21 (22, 23) (FB). 

See also Note 103. 

[But see(*d8) AIR 1938 Pat 427 (428).(Point 
raised but not decided held to be res judi- 
cata — View submitted to be wrong.)] 
9a.(’98) 1 Oudh Cas 22 (26, 27). 

10. (’26) AIR 1926 Cal 611 (511). 

11. (’92) 1892 All W N 224 (225). 

(’04) 6 Bom L R 594 (597, 598, 599). 

12. (’38) AIR 1938 Mad 257 (262). 

Note 35 

1. (’94) 18 Bom 587 (542). 

(’87) AIR 1987 Lah 872 (874) : I L R (1987) 
Lah 496. 
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and afterwards make it a cause of fresh suit in respect of the same subject-matter.® 
Thus, where a plaintiff might and ought to have urged a question in a former 
litigation, he would be estopped from raising the same question in a subsequent 
suit.*’* Similarly, a defendant, who does not raise all the objections which he might 
and ought to. have raised in answer to the plaint claim, will be barred from raising 
those defences in a subsequent suit between the same parties.* 


2. Vel) 2 Mad H 0 K 131 (142). 

(»23) AIR 1923 Lah 660 (563). 

(»31) AIR 1931 All 462 (466) : 63 All 668. 

(*34) AIR 1934 Mad 68 (70). (Burden of proof 
on defendant — Defendant giving up issue 
and not letting iu evidence in view of pen- 
dency of another suit by him involving the 
same question — Decision in former suit is 
res judicata.) 

(’94) 2 Upp Bur Rul 242. 

3. (’87) 11 Bom 708 (723). 

(’32) AIR 1932 Nag 36 (87, 38). 

(’67) 11 Moo Ind App 661 (606) (PC). 

(’28) AIR 1928 All 721 (723) : 60 All 394. 

(’28) AIR 1928 All 714 (716) : 50 All 306. 

(’23) AIR 1923 All 231 (232). 

(’22) AIR 1922 Bom 119 (120, 121) : 46 Bom 
827. 

(’19) AIR 1919 Gal 411 (413). 

(’18) AIR 1918 Cal 635 (636). 

t’93) 20 Cal 79 (85) ; 19 Ind App 234 (PC). 

(’70) 14 Suth W R 272 (273). 

(’70) 14 Suth W R 195 (195). 

(’68) 10 Suth W R 1 (3) (PC). 

(’67) 8 Suth W R 307 (808). 

(’90) 1890 Pun Ro No. 146. 

(’27) AIR 1927 Mad 120 (121). 

(’32) AIR 1932 Nag 90 (91, 92). (Former suit 
on mortgage — Failure to take pica of invali- 
dity of mortgage— Subsequent suit by mort- 
gagor’s son to declare invalidity of mortgage 
is barred.) 

(’22) AIR 1922 Nag 174 (175). 

(’24) 6 L R Oudh 137 (139). 

(’07) 10 Oudh Cas 145 (150, 158). 

(’33) AIR 1933 Pat 526 (528;. 

[See (’33) AIR 1933 Pat 457 (459.)] 

[See also (’18) AIR 1918 Cal 223 (224).] 

4. (’02) 15 C P L R 167 (170). 

(’33) AIR 1933 Pat 104 (107) : 12 Pat 117. 
(Question of bar under S. 109, B. T. Act not 
raised in prior suit. Question must be deemed 
to have been decided.) 

(’80) AIR 1930 PC 177 (l'?8): 57 Ind App 181: 
52 All 272 (PC). (Mahomedan widow in pos- 
session in lieu of dower sued for recovery of 
share by other heirs — Interest on dower not 
claimed by widow — In a subsequent suit 
against her representative, claim to such 
interest is barr^.) 

(’15) AIR 1915 P C 103 (104, 105) (PC). 

(’66) 11 Moo Ind App 50 (73, 74) (PC). 

(’88) AIR 1938 All 542 (544). 

(’81) AIR 1931 Alias (40). 

(’81) AIR 1981 All 29 (81). 

(’80) 1980 All L Jour 601 (606). (Suit for yre- 
emption— Plea as to validity of sale not raised 


— Subsequent suit to recover possession from 
vendee — Bar.) 

(’30) 130 Ind Cas 495 (496) (All). (Mahomedan 
law— Suit by husband for restitution of con- 
jugal rights— Omission to plead charge of 
adultery in defence- Subsequent suit by wife 
for divorce on the ground of charge of adul- 
tery.) 

(’28) AIR 1928 All 714 (715) : 50 All 806. 
(’27) AIR 1927 All 799 (799) ; 50 Ail 28. 
(Prior suit on mutual account for a certain 
period — Subsequent suit by the defendant in 
earlier suit to recover a sum of money due 
during the same period.) 

(’27) AIR 1927 All 206 (207). (Objection not 
taken to maintainability of suit.l 
(’27) AIR 1927 All 39 (41) : 48 All 803. 
(Affirmed in AIR 1930 P C 177.) 

(*25) AIR 1925 All 417 (418). 

(*24) 6 L R A (Rev) 119 (120). 

(’28) AIR 1923 All 115 (116). 

(’22) AIR 1922 All 463 (464, 466). (Purchaser 
in execution of money decree who is also 
heir of mortgagor impleaded —Latter not 
pleading his purchase cannot subsequently 
claim to redeem.) 

(’18) AIR 1918 All 278 (279). (Sale in execution 
of mortgagor’s claim as proprietor — Revenue 
Court — Mutation — Rejection — Mortgagor 
cannot plead non-saleable interest.) 

(’15) AIR 1916 All 194 (195, 196). 

(’14) AIR 1914 All 414 (415). 

(’ll) 8 All L Jour 936 (939). (Three mortgages 
in favour of same person— Mortgage decree on 
one mortgage subject to charge — Mortgagee 
auction- pure baser — Suit by mortgagor's sons 
— Mortgagee not setting up his mortgage.) 
(’ll) 9 Ind Cas 813 (815) (All). 

(’ll) 8 All L Jour 358 (301). 

(’10) 6 Ind Cas 375 (376) (All). 

(’09) 3 Ind Cas 117 (121) (All). 

(’08) 5 All L Jour 117 (118, 119). 

(’07) 4 All L Jour 675 (077). 

(’05) 27 All 37 (53) : 82 Ind App 17 (PC). 
(’05) 2 All L Jour 278 (282). 

(’03) 1903 All W N 97 (98). (First suit for 
possession on the allegation of division — 
Second suit for declaration of title to posses- 
sion by partition.) 

(’98) 20 All 81 (80). 

(’92) 14 All 64 (66). (Principle of res judicata 
applies to execution proceedings also.) 

(’89) 1889 All W N 4 (6, 7). 

(’82) 4 All 65 (68). 

(’82) 4 All 21 (22). 

(’61) 1881 All W N 47 (48). 

(’80) AIR 1980 Bom 481 (485) : 54 Bom 696. 
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Seetion 11 Tho Explanation refers to grounds of defence which would have been good 

Notes 85*86 and proper grounds of defence,^ It refers to the condition of things at the time 


the former suit was instituted and does not refer to ^grounds which may come into 
existence by some act of the plaintiff.® 


36 . ‘‘Might.” — Where a party could not have raised a ground of attack or 
defence, the rule of constructive res judicata will not apply.^ 


(’33) AIR 1928 Bom 145(145, 146). (Standard 
rent — Defendant not pleading for standard 
rent in his counter-ciaim in a High Court 
suit.) 

(’88) 7 Bom 272 (278, 279). 

(’74) 10 Bom H 0 R 293 (294). 

(’25) AIR 1925 Cal 663 (663). (Plea that decree 
was based on fraudulent claim cannot be 
raised.) 

(’12) 16 Ind Cas 70 (73): 40 Cal 1; 39 Ind App 
337 : 6 Low Bur Rul 119 (PC). 

(’09) 4 Ind Cas 442 (445) (Cal). 

(’08) 35 Cal 979 (986, 987). 

(’89) 16 Cal 082 (691) : 16 Ind App 107 (PC). 
(•79) 4 Cal 190 (196) : 5 Ind App 149 (PC). 
(’79) 4 Cal L Rep 599 (601, 602). 

(’78) 3 Cal 705 (707, 708). 

(’67) 8 Suth W R 307 (308). (SimiUr suit— 
Widow not claiming lien for dower.) 

(’37) AIR 1937 Lah 637 (641) : I L R (1937) 
Lah 209. (Pre-decree compromise not pre- 
sented to Court in previous suit cannot bo 
pleaded in subsequent suit.) 

(’30) AIR 1930 Lah 654 (655). (Plea that 
mortgage is void not raised in previous suit 
. — Subsequent suit is barred and piea cannot 
be raised.) 

(’26) AIR 1926 Lah 162 (163) ; 7 Lah 40. 

(’24) AIR 1934 Lah 26 (27). 

(’84) 1884 Pun Re No. 142. 

(’81) 1881 Pun Re No. 95. 

(’81) 1881 Pun Re No. 89. 

(’38) AIR 1938 Mad 257 (262). (Objection as 
to pecuniary or territoriai jurisdiction.) 

(’34) AIR 1984 Mad 68 (70). 

(’39) AIR 1929 Mad 404 (408). (Execution of 
mortgage decree pending — Purchaser of 
equity of redemption joined as judgment- 
debtor without objection from judgment- 
debtor — Judgment-debtor then has nostatus 
to object on ground that purchase was 
benami for decree-holder.) 

(’26) AIR 1926 Mad 1144 (1144). (Party who 
is not entitled to appeal but who could file 
^ cross-objections and does not so file is barred.) 
(’26) AIR 1926 Mad 536 (587). (Objection to 
jurisdiction not raised). 

(’25) AIR 1925 Mad 1148 (1149). (Property 
wrongly included— Suit for recovery of pos- 
session of properties delivered.) 

(’24) AIR 1924 Mad 608 (609) : 47 Mad 476. 
(Plea that minor was not properly represented 
in a pmviuus suit though not taken by guar- 
dian is res judicata where it might and 
ought to have been taken.) 

(’23) AIR 1923 Mad 651 (652), (Suit by A 
against B — Plea of disohatgs by payment to 
O, A't agent, not raised In former suit— Sub- 


sequent suit by B against 0 for return of 
money paid is barred.) 

(’21) 62 Ind Cas 601 (502) (Mad). (Omission 
to set up special contract.) 

(’30) AIR 1920 Mad 197 (198). (Representa- 
tives of mortgagor— Omission to set up non- 
liability.) 

(’17) AIR 1917 Mad 987 (988). 

(’12) 15 Ind Cas 186 (187) (Mad). 

( 07) 30 Mad 498 (499). 

(’06) 29 Mad 363 (355). 

(’22) AIR 1932 Nag 81 (82). 

(’19) AIR 1919 Nag 29 (80) : 16 Nag L R 64. 
(Suit against father — Omission to plead in- 
validity under Sch. Ill, Para. 2, C. P. Code 
— Sons bound). 

(’35) AIR 1935 Oudh 15 (16). (Suit for actual 
proprietary possession of land — ^Defendant 
claiming some kind of interest in it must put 
forward his claim as defence.) 

(’27) AIR 1927 Oudh 234 (235). (Prior suit for 
possession on basis of gift decreed — Subse- 
quent suit questioning donor’s right to make 
gift is barred.) 

(’26) AIR 1926 Oudh 509 (510, 511) : 1 Luck 
310. (Plea of irredeemable mortgage not 
raised in partition proceeding.) 

(’26) AIR 1926 Oudh 101 (107). (Partition 
proceeding — Title to a share — Omission to 
raise.) 

(’25) AIR 1925 Oudh 719 (720). (Reduction 
from plaintiff’s claim not claim^ in prior 
suit bars subsequent suit thereof.) 

(’ll) 10 Ind Cas 29 (30, 81) (Oudh). 

(’09) 12 Oudh Cas 347 (368). 

(’27) AIR 1927 Rang 333 (334). 

(’36) AIR 1936 Sind 34 (38). (Omission to 
raise question of jurisdiction.) 

(Ses (’71) 7 Mad H C R 263 (266.)] 

[See also (’05) 27 All 684 (686) (FB). 

(’65) 2 Suth W R (Act X of 1859) 57 (58).] 

5. (’01) 4 Oudh Cas 408 (418). 

(’06) 8 Bom L R 296 (308, 309): 30 Bom 395. 
(’04) 26 All 61 (65, 67, 68) (FB). 

(’28) AIR 1938 Lah 967 (969) : 10 Lah 389. 
(’04) 14 Mad L Jour 281 (285). 

(’29 AIR 1929 Rang 163 (163) : 7 Bang 80. 

6. (’07) 10 Oudh Cas 145 (153). 

Note 38 

1. (’25) AIR 1925 Oudh 719 (720). 

(’25) AIR 1935 Cal 668(664). (Matters In sub- 
sequent suit to set asi^ decree outside scope 
of0.9B.13.) 

(’36) 164 Ind Cas 457 (468) (Oil). 

. (.’87) AIR. 1987 Mid 804 (800). 
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Pleas not permitted by law. — A plea which is not permitted by law to be 
raised in a suit cannot be said to be one which might have been raised.* Thus, 
where, in a suit to establish title under a certain transfer, the defendant could 
not, under the law, as it then stood, raise the plea that the transfer was fraudulent 
under Section 63 of the Transfer of Property Act, it was held that a subsequent 
suit to set aside the sale on that ground is not bad.* Similarly, in a suit for a 
declaration that a decree is null and void, the plaintiff could not ask for the relief 
of restitution as such relief by way of suit is barred by Section 144 sub-clause 2.* 


Pleas based on facts not within the knowledge of the party at the time of 
the former suit. — Where the facts on which a plea might have been raised by a 
party wore not within his knowledge at the time of the former suit, it could not 
be said that he might have raised it.® Thus, where A filed against B succession 
certificate proceedings in respect of a deceased person’s estate and ohta.nod a 
certificate, but B was not aware at the time that a will had been executed by the 
deceased person by which he (B) had been appointed executor, a subsequent 
application for revocation of the certificate granted to A is not barred under 
Explanation IV to Section 11.® But the want of knowledge or mistake must be one 
of fact. A plea not raised owing to a wrong view of the lato cannot be said to be 
one which could not have been raised. Thus, where a person who was a sub- 
mortgagee wrongly sued as an assignee of the mortgage and the suit was dismissed, 
a subsequent suit as a sub-mortgagee is barred inasmuch as the previous suit was 
based not on the want of knowledge of any fact but on a wrong view of the law.^ 


Pleas based on facts not in existence at the time of the former suit, — A 
plea based on facts which did not exist at the time of the former suit but which 
came into existence subsequently, cannot be said to bo one which might have been 
raised in the former suit.^ Thus, A brings a suit against B for declaration of his 
title as owner of certain lands. The suit is dismissed on the ground that A is not 
the owner. At the time of the suit A is in adverse possession of the land but has 
not perfected his title by adverse possession. After the dismissal of the suit, ho 


2. SoG cases in foot notes (3) and (d) tn/ra, and 
also the following cases: — 

<’20) AIK 1920 Gal 888 (889). 

*17) AIR 1917 P G 111 (114) (PG). 

*29) AIK 1929 All 252 (258). (Legal represen- 
tative brought on record after preliminary 
decree on mortgage cannot challenge the 
validity of the mortgage — Final decree will 
not bar suit for declaration that mortgage 
was not binding.) 

<’26) AIR 1926 Mad 774 (777) : 60 Mad 320. 
(Suit for declaration as tc invalidity of alie- 
nation — Partition and allotment of alienor's 
share cannot be granted by the Gourt.) 

(*28) AIR 1923 Mad 212 (214). (Point not 
competent to be discussed in previous proceed* 
ing such as the validity of decree in execution 
proceedings — Such point not raised in exe- 
cution proceedings — Subsequent suit raising 
the point not barred.) 

(’16) AIR 1916 Nag 111 (112);11 NagL R31. 
. (Question of title in suit under S. 9, Specifio 
Belief Act.) 

(*12)171ndGa8 
[See alto (’84) 

8. (’25) AIR 1926 1 


818 (320) (Oudh). ’ 

AIR 1984 All 68 (69, 70).] , 
dad 1107 (iioryj ^ 


4. (’19) AIR 19li Sind 79 (79):13 Sind LR 153. 
6. (’97) 24 Gal 711 (713). 

(’07) 9 Bora L R 1020 (1023). 

(’88) 42 Gal W N 560 (564, 566). 

(’88) 15 Gal 800 (808) : 15 Ind App 106 (PG). 
(’17) AIR 1917 Lah 19(21):19iriPunRcNo.94. 
(’27) AIR 1927 Nag 83 (84). (Prior mortgage 
renewed by subsequent mortgage — Suit on 
the latter without knowledge of flaw therein 
— ^Subsequent suit on former is not barred.) 
(’09) 5 Nag L R 189 (192, 198). 

(’10) 1 Upp Bur Rul 66 (68, 69). 

(’31) AIR 1931 Sind 27 (27). 

(’34) AIR 1934 Mad 563 (564). (Where 
however the party could have with due 
diligence obtained such knowledge it will 
be res judicata.)] 

6. (’ll) 11 Ind Gas 261 (262) (Sind). 

6a.(’29) AIR 1929 All 400 (402). 

7. (’66) 3 Mad H G R 207 (208). , . 

(’04) 1904 Pun Re No. 1. (Agreement which 

was not in existence before the former suit 
could not form a ground of attack and the 
rule does not apply to anything ^at trans- 
pires after the institution of it. ; 
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perfects his title by adverse possession and subseguently sues B again on the basis 
of his title by adverse possession. The suit is not barr^ as the cause of action for 
the suit is based on facts not in existence at the time of the former suit.^ Similarly, 
a right to partition of properties is a continuous right and therefore a right to a 
partition at a particular time claimed in the previous suit does not, where the 
former decree has not been executed, bar a fresh suit for partition on a right to 
partition arising subsequently to the first suit; as to all points, however, which were 
or ought to have been decided in the first suit, they will, of course, be barred.^ 
Similarly, the mere fact that in a prior suit, a prayer for the settlement of a 
scheme was not granted, will not prevent a renewed attempt by way of suit to 
have a scheme framed when the occasion arises at a later date}^ A obtains a 
decree against B, his wife, for restitution of conjugal rights. The decree is not 
executed, but the wife returns to his house, stays with him for two months and 
again deserts him. A brings a second suit for restitution of conjugal rights. The 
suit is not barred inasmuch as it is based on a subsequent cause of action, not in 
existence at the time of the first suit.^^ 


87. “Ought.’* — In order that a plea might be barred by Explanation IV 
to Section 11, it must be one which, not only might have been raised in the 


(*32) AIR 1982 All 416 (417) : 64 All 777. 

(’32) AIR 1982 All 5 (16) : 63 All 816. (Dis- 
missal of suit for restitution of conjugal 
rights — Subsequent suit for the same relief 
at the proper time is not barred.) 

(’81) AIR 1931 All 636 (689):54. All 299 (PB). 
(Statutory right by new Act can bo raised 
as defence.) 

(’27) AIR 1927 All 421 (421,422). (In the suit 
by the sons to set aside the sale by their 
father, the vendee could not have claimed 
refund of purchase money unless and until 
the sale was set aside.) 

(’16) AIR 1916 All 163 (163, 164): 38 All 609 
(616). 

’06) 3 A^l L Jour 641 (543). 

’06) 27 All 136 (137, 138). 

(’04) 26 All 61 (65. 67, 68) (FB). 

(’86) 1886 All W N 69 (69, 70). 

(’81) 3 All 334 (337). (Dismissal of suit by 
assignee of mortgage bond, onground of sale 
deed being unregistered does not bar subse- 
quent suit on the bond after registration.) 
(’34) AIR 1934 Bom 36 (87) ; 68 Bom 119. 
(’27) AIR 1927 Bom 87 (88). (Heirship not in 
existence at the date of former suit.) 

(’16) AIR 1916 Bom 818 (319) : 40 Bom 614 
(620). 

(’86) 40 Cal W N 166 (171). (Suit for rent by 
landlord against tenant— Plea of partial dis- 
possession and suspension of rent — Decision 
negativing plea — Subsequent plea in later 
suit not Ijarred when there is eviction from 
same land subsequent to prior suit — But 
where plea in later suit is that dispossession 
pleaded in prior suit is still continuing, the 
plea will be barred.) 

’34) AIR 1934 Cal 82 (83, 84). 

’26) AIR 1926 Cal 178 (178). (Suit for redemp- 
tion— Subsequent suit for mesne profits from 
dihtQ of deposit of ledonption amount and 


date of delivery of possession.) 

(’10) 8 Ind Cas 28 (29) (Cal). 

(’08) 8 Cal L Jour 303 (304). (Claim for mesne 
profits for period subsequent to the period 
in question in the first suit.) 

(’87) 14 Cal 401 (411). (Later suit on subse- 
quent cause of action.) 

(’81) 7 Cal 169 (171, 172). 

(’28) AIR 1928 Oudh 411(413). (Previous suit 
by reversioner for possession based on the 
alleged unchastityof a widow, resulting in a^ 
forfeiture of her rights, will not bar a subse- 
quent suit for possession on the death of the 
widow.) 

[See also (’82) 13 L R Oudh (Rev) 816 (316, 
817). (Statutory rights by new Act.)] 

8. (’26) AIR 1926 Lah 668 (669). 

(’ll) 9 Ind Cas 572 (674) : 83 All 463. 

(’84) 1884 Pun Re No. 64. 

9. (16) AIR 1916 All 1 (2) : 37 All 166 (158). 
(’20) AIR 1920 Cal 108 (109). 

(’24) AIR 1924 All 905 (906) : 46 All 820. 

(’06) 28 All 627 (629). 

(’91) 13 All 309 (313). 

(’28) AIR 1923 Bom 467 (468). (Suit to recover 
share as per deed of partition made by the 
father — Suit dismiss^ on the ground that 
the partition was unequal and unfair — 
Second suit for partition not barred.) 

(’12) 37 Bom 307 (812). 

(’28) AIR 1928 Cal 459 (461). (Decree directing 
some of the properties to remain joint — Second 
suit for partition of such properties barred.) 
(’06) 10 Cal W N 889 (840). 

(’84) 10 Cal 97 (101, 102). (Subsequent suit by 
transferee from co-sharer.) 

’90) 18 Mad 813 (315). 

’21) AIR 1921 Low Bur 13 (16): 11 Low Bur 
Rul 1. 

10. (’22) AIR 1922 Mad 418 (414, 416). 

11. (’94) 18 Bom 327 (829). 
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former suit but ought to have been raised therein.' It depends upon the facts of 
each particular case whether a matter ought to have been made a ground of attack 
or defence in the previous suit,® and various tests have been applied to determine, 
in individual instances, whether a plea which might have been raised is also one 
which ought to have been raised.'^' One of the most important tests is to see 
whether the matters raised in the two suits are so dissimilar that their union 
might lead to confusion.^ In this view the following pleas cannot be said to be such 
as ought to have been raised in the former suit: — 

(1) Pleas that will make the suit bad for multifariousness or will 

embarrass the trial thereof.^ 

(2) Pleas irrelevant to the suit,® i.c., pleas which are not necessary, either 


Note 37 

1. (’93) 16 Mad 117 (120). 

(’21) AIR 1921 Pat 826 (327). 

(’31) AIR 1931 P 0 5 (9) : 10 Pat 284 : 68 Ind 
App 17 (PC). (Belief which plaintiff was not 
bound to ask foe is not les judicata.) 

(’98) AIB 1998 All 791 (793) : 60 All 894. 

I ’06) 98 All 644 (646). 

I ’06) 9 All L Jour 965 (967, 968). 

’81) 6 Bom 589 (694). 

I ’81) 1881 Bom P J 904 (904, 906). 

’33) AIB 1933 Oal 793 (794). 

’13) 18 Ind Gas 764 (768) (Cal). (Suit for 
maintonanco is not barred by res judicata by 
a previous one for partition.) 

(’ll) 10 Ind Cas 305 (307) : 38 Cal 448. 

(’38) AIB 1938 Lah 671 (673). (Plea which it 
was the duty of the plaintiff in tho previous 
suit to raise, not raised — Plea barr^ by res 
judicata.) 

(’36) AIB 1935 Lah 896 (826). (Suit against 
two defendants decreed ns against defendant 9 
only and plaintiff ordered to pay costs of 
defendant 1 — Plaintiff appealed against this, 
impleading defendant 2 also and Court 
ordered defendant 2 to pay costa of the other 
defendant — Appeal by defendant 2 against 
the decree of trial Court passed against him 
is not barred by the other appeal.) 

(’35) AIB 1936 Lah 7.53 (766). 

(’33) AIB 1933 Lah 279 (282). 

(’29) AIB 1929 Lah 872 (874) : 11 Lah 99. 
(’27) AIB 1927 Lah 605 (606) : 8 Lah 308. 
(’22) AIB 1929 Lah 368 (360). (Held on tho 
foots that he need not.) 

(’17) AIB 1917 Lah 139 fl41). 

(’12) 1919 Pun L B No. 184, p. 415. 

(’30) AIB 1980 Mad 539 (540). 

(’27) AIB 1927 Mad 61 (62). 

’15) AIB 1915 Mad 420 (420). 

’03) 13 Mad L Jour 359(862). (On the facts 
held not bound to raise it.) 

(’38) AIB 1988 Nog 193 (195). 

(’87) AIB 1937 Oudh 894 (395) : 13 Luck 823. 
(’17) AIB 1917 Oudh 410(414) : 19 Oudh Cas 
171. 

(’80) AIB 1930 Bang 197 (198). (It was impos- 
sible to say that the matter ought to have 
been raised in the previous suit.) 

(’87) AIB 1987 Sind 156 (166). 

CSes alto (’06) 28 Mad 406 (412)]. 


9. (’93) 20 Cal 79 (86). 

(’80) AIB 1980 Mad 701 (701, 702) ; 53 Mad 
761. (Previous suit confined to a particular 
right only — Plea claiming general right Iq 
Bubi^uent suit is not barr^ by constructive 
res judicata.) 

(’ll) 85 Bom 607 (510). 

I ’20) AIB 1920 Nag 177 (179). 

’37) AIB 1937 Oudh 159 (168) : 19 Luck 540. 

I ’28) AIB 1928 Oudh 411 (413). 

I ’12) 17 Ind Cas 834 (387) (Oudh). 

8. (’21) AIB 1921 Oal 821 (824). 

4. (’93) 20 Cal 79 (85) : 10 Ind App 234 (PC). 

I ’30) AIB 1930 Lah 487 (488). 

I ’83) AIB 1938 Cal 900 (903) : 60 Cal 1168. 
’SO) AIB 1930 Cal 588 (590). 

I ’09) 1 Ind Cas 808 (810) (Oal). 

’08) 7 Cal L Jour 604 (610, 511). 

(’38) AIB 1938 Lah 448 (444) : I L B (1938) 
Lah 729. 

(’21) AIB 1921 Lah 17 (19). 

(’35) AIB 1935 Mad 90 (90). (The fact that tho 
two claims have to be supported by different 
evidence is not a satisfactory test). 

(’31) AIB 1931 Mad 268 (269). 

(’26) AIB 1926 Mad 1128 (1129). (First suit 
for possession on ground of possession and 
dispossession — Second suit for partition on 
basis of joint title.) 

(’28) AIB 1928 Bang 9 (10, 11) ; 5 Bang 666. 
(’28) AIB 1923 Bang 122 (123) : 11 Low Bur 
Bui 461. 

6. (’15) AIB 1916 Lah 122 (123) : 1916 Pun Be 
No. 68. 

(’25) AIB 1925 All 486 (487) : 47 All 561. 

(’85) AIB 1935 Bom 181 (133). 

(’90) 14 Bom 31 (52). 

(’35) AIB 1935 Lab 768 (766). 

(’35) AIB 1985 Lab 489 (490) : 16 Lah 1060, 
(Beversing AIB 1935 Lah 44.) 

6. (’25) AIB 1926 Mad 226 (226). 

(’29) AIB 1929 Lah 294 (296). (Suit by A for pre- 
emption against B, one of two vendees, and 
recovery of entire property — Subsequent suit 
by 0, other vendee, against A and B for re- 
covery of his share of property and decree 
therein — Suit by A against B for refund of 
half the price was not barred.) 

(’80) 6 del 425 (481). 

(’28) AIB 1928 Lah 489 (491), 
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Notes 87*88 proved, would not have affected the result of the suit/ 

(3) Fleas, the evidence in support of which is such that it might be 

destructive of the other pleas.® 

(4) Pleas based on causes of action which cannot be united without 

inconsistency and confusion}^ 

Where a point is one, which the Court, in its discretion, may or may not 
decide, it cannot be said that it ought to have been raised. 

88. Grounds of attack. — The grounds of attack in Explanation IV 
mean grounds of attack in respect of the claim made and do not include other 
claims that were open to the plaintiff} In resi)ect of the claim made, the plaintiff 
is bound to set up all the grounds of his title in the alternative, by which he 
became entitled to the relief, and, if he fails to do so, cannot maintain a subsequent 
suit for the same claim on any ground so omitted to be raised.® If he sets up a title 


7. (’92) 1892 Pun Re No. 124. 

(’21) AIR 1921 Bom 195 (196) : 45 Bom 24. 
(’81) 1881 All W N 163 (163). (Plea as to pre- 
emption in a redemption suit.) 

(’32) AIR 1932 Bom 222 (223) : 56 Bom 292. 

8. (’20) AIR 1920 Pat 291 (322) : 5 Pat L Jour 164. 
(’93) 16 Mad 11 (18). 

(’33) AIR 1933 Cal 900 (903) : 60 Cal 1158. 
(Former suit by purchaser from Hindu widow 
against her and reversioners for possession — 
Subsequent suit by reversioners after death of 
widow for possession on the ground of want 
of legal necessity not barred.) 

(’ll) 9 Ind Gas 585 (586) (Gal). 

(’25 AIR 1925 Lah 552 (553). 

(’97) 1897 Pun Re No. 76. 

(’29) AIR 1929 Mad 379 (381). 

(’13) 19 Iiid Gas 589 (591) (Mad). 

(’13) 9 Nag L R 143 (144)* 

(’08) 11 Oudh Gas 69 (73). (Decision in a suit 
instituted for inheritance would not bar a 
subsequent suit for do^^er.) 

9. (’08) 31 Mad 385 (396). 

(’21) AIR 1921 Pat 326 (327). 

(’08) 5 All L Jour 729 (730, 731). 

(’99) 1899 All WN 190 (191). (Objection which 
would put the objector out of Gourt could not 
be raised ) 

(’31) air' 1931 Bom 187 (189). 

(’82) 8 Cal 819 (823). 

(’35) AIR 1935 Lah 753 (756). 

(’31) AIR 1931 Mad 268 (269). (Alternative 
claims should bo set up in the same suit 
unless they are incompatible.) 

(’26) AIR 1926 Oudh 545 (54.5). 

10. (’23) 71 Ind Cas 1009 (1011) (Lah). 

(’12) 17 Ind Cas 334 (337) (Oudh). 

(’24) AIR 1924 All 355 (356) : 46 All 230. 

(’07) 29 All 331 (338, 339) : 34 Ind App 72 ; 10 
Oudh Cas 117 (PC). 

(’05) 27 All 142 (144, 145). 

(’05) 2 All L Jour 342 (344). 

(’22) AIR 1922 Bom 29 (30) ; 46 Bom 803. 
(’80) AIR 1930 Gal 588 (590). (Suit for eject- 
ment of defendant as trespasser — Plea of 
tenancy — Subsequent suit for ejectment as 
tenant after-giving notice.) 


(’28) 107 Ind Cas 110 (112) (Lah). 

(’13) 18 Ind Cas 973 (974) (Mad). 

(’09) 12 Oudh Cas 847 (879). 

(’17) AIR 1917 Sind 93 (94) ; 10 Sind L R 29. 
[See also (’14) AIR 1914 All 457 (458). 

(’27) AIR 1927 Nag 322 (322, 328). (Alter- 
native causes of action need not bo added 
— It is conceived that in that case the two 
causes of action were inconsistent with each 
other.)] 

11. (’27) AIR 1927 Mad 120 (121). 

Note 38 

1. (’94) 18 Bom .537 (542). 

(’29) AIR 1929 All 696 (697). (Suit for redemp- 
tion of whole mortgage by one co-mortgagor 
—Contribution against other co-mortgagors 
need not be set up in the suit.) 

(’81) AIR 1931 All 73 (76). (Grounds relating 
to other claims need not bo urged. The obser- 
vations as to different grounds of title not 
being necessary to bo urged are, it is sub- 
mitted, not correct. See Note 70, infra.) 
(’92) 16 Mad 336 (341, 343). (First suit for 
declaring will as forgery — Second suit ques- 
tioning validity of will not barred.) 

2. (’31) AIR 1931 Mad 268 (269). 

(’76) 2 Cal 152 (172, 173, 177) (PB). 

(’31) AIR 1931 All 462 (4CC) : 58 All 568. 
(’23) AIR 1923 All 231 (232). (Suit by son to 
avoid execution sale of joint family property 
on ground of no necessity — Second suit to 
avoid sale on ground of immorality barred.) 
(’12) 16 Ind Cas 817 (817) (All). 

(’09 31 All 323 (325). 

(’94) 16 All 252 (253). 

(’75) 7NWP HCR60 (63, 64, 66) (FB). 
(Former suit for possession of a one-fifth 
share of her deceased husband’s estate as 
legatee under an alleged will — Her claim was 
dismissed— Second suit on the ground of heir- 
ship to recover three out of forty-eight shares 
in the same estate not barred.) 

- (’67) 2 Agra 805 (306, 300). 

(’13) 37 Bom 224 (230). 

(’01) 25 Bom 189 (192, 197, 201). 

(’78) 8- Bom 187 (140)* 



BBS JUDICATA 


197 


10 certain properties and he has two or more alternative capacities on which to 
rest such title, he must disclose both those capacities.^ But where the capacity in 
which he sues in the subsequent suit is one in which he is a stranger to the 
capacity in which ho sued in the former suit, he need not set up both the capacities 
in the former suit.^ The reason is that in a such a case the litigation is itself under 
a different title from that of the former suit and on that ground the subsequent 
suit will not be barred by res judicata} The following illustrations will elucidate 
the above x)rinciples clearly : — 

Illustrations 

1. A sues B for a sum of money on a contract for the supply of boats and on failing therein 
sues B again for the same amount as compensation for services rendered in supplying the boats. The 
suit is barred inasmuch as the latter ground could have been advanced as a ground of attack in the 
former suit.® 

2. Ay a minor, sues to set aside a compromise on the ground of fraud. His suit is dismissed ou 
the ground that the fraud is not proved. A subsequently sues to set aside the same compromise on 
the ground that the Court’s sanction was not obtained under 0. 32 R. 7, in the suit in which lha 


(’39) 43 Cal W N 437 (439). (Mokarari lease by 
Mahant — Suit by hia successor for ejectment 
of successor or tenant on ground that plain- 
tiff is heir of tenant and alternatively that 
tenant held only life interest— Suit dismissed 
— Subse(tu6nt suit by another Mahant on 
ground that mokarari lease was void after 
death of grantor — Suit barred by construc- 
tive res judicata.) 

( 08) 12 Cal W N 292 (298). 

(’88) 15 Cal 422 (431) : 15 Ind App 66 (PC). 
(That in the former suit the plaintiff asked 
for sub-proprietary right, and in the latter 
for the superior proprietary right, does not 
make any difference as regards the cause of 
action.) 

(’79) 4 Cal 190 (197) : 5 Ind App 149 (PC). 
(’79) 3 Cal L Rep 253 (256, 257). (Prior suit to 
set aside the sales for irregularity dismissed 
— Subsequent suit on the ground that the 
sales were void ab initio barred.) 

(’74) 22 Suth W R 464 (465). 

(’73) 20 Suth W R 182 (483). 

(’72) 18 Suth W R 163 (164) (PC). 

(’72) 17 Suth W R 351 (352). 

(’71) 15 Suth W R 168 (169). 

(’70) 13 Snth W R 209 (209). 

(’69) 12 Suth W R 336 (337). 

(’69) 12 Suth W R 55 (56). 

(’68) 10 Suth W R 426 (426). (Dismissal of a 
claim to recover land as to towfir or excess 
bars a subsequent suit for possession of the 
same land as part of the claimant’s taluk.) 
(’31) AIR 1931 Lah 217 (219). 

(’08) 1908 Pun L R No. 95, p. 290. (Suit for 
possession as mortgagee— His claim to succeed 
as a reversioner not barred.) 

(’08) 1908 Pun L R No. 65, p. 172. (First 
suit on the ground that the plaintiff and not 
the deceased was the owner of the property 
dismissed — Second suit on the ground that 
he was adopted son and heir of the deceased 
not barred.) 

(’96) 1896 Pun Re No. 63. (Prior suit for pro- 
prietary possession dismissed — Subsequent 


suit for possession as occupant without right 
of proprietorship barred.) 

(’24) AIR 1924 Mad 711 (712). (Person en- 
titled to a share claiming whole and failing 
— Second suit for share is barred.) 

(’20) AIR 1920 Mad 900 (900). 

(’84) 7 Mad 264 (265). 

(’38) 174 Ind Cas 777 (778) (Nag). (First suit 
for possession based on title — Defendants 
pleading possession as heirs — Dismissal of 
suit — Subsequent suit for joint possession 
with defendants — Plaintiff ought to have 
asserted this right in former suit — Not hav- 
ing done so, suit hold barred.) 

(’15) AIR 1915 Low Bur 152 (153). (Suit for 
redemption on the basis of a mortgage failed 
— Second suit based on promise to allow re- 
demption on payment not barred.) 

[But see (’06) 9 Oudh Cas 235 (238).] 


3. (’23) 71 Ind Cas 1009 (1011) (Pesh). 

(’26) AIR 1926 Mad 849 (851). 

(’31) ATR 1931 Lah 217 (219). 

(’31) AIR 1931 Mad 268 (269). 

4. (’86) 1886 Pun Re No. 6. 

(’10) 34 Bom 416 (419). 

(’38) AIR 1938 Lah 139 (145). (Former suit 
as exclusive owner ' — Subsequent suit as co- 
sharer for accounts not barred.) 


6. See Note 70, infray for a full discussion of the 
meaning of the words ''litigating under the 
same title”. 

(’32) AIR 1932 Mad 589 (591). 

6. (’12) 15 Ind Gas 374 (375) (Low Bur). 

(’75) 1 Bom 87 (89, 90). (Prior suit on con- 
tract against the defendants as principals 
— Second suit on the same contract against 
the defendants as agents barred.) 

(’77) 3 Cal 23 (25). 

(’98) 8 Mad L Jour 197 (199). (Suit on pro- 
noto for money duo on accounts — Second suit 
for amount due on accounts is barred.) 

(’82) 5 Mad 47 (50). (First suit for money 
based on one partnership— Second suit based 
on another partnership barred.) 
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compromise decree was passed. The suit is barred. The latter ground ought to have been made a 
ground of attack in the former suit.^ 

3. A, the plaintiff, bases his claim on nearness of kin but does not mention the family 
custom but for which the nearness could not be proved. His suit is dismissed on the merits* 
Subsequently he files a suit for the same relief basing his claim on nearness of kin by family custom* 
His suit is barred.^ 

4. A sues to eject B from certain properties on the ground that he is the reversionary heir of 
one X deceased. Failing in this suit he brings a fresh suit for the same relief on the ground that he 
is the heir of Y (who had died even at the time of the former suit). The suit is barred. The plaintiff 
was bound to have set up both the capacities under which he became entitled to eject B.^ 

Whore the assignee of a promissory note sues the promisor and the assignor 
and seeks relief against both jointly or severally, the only basis of the claim against 
the assignor could be that the assignment has failed for want of consideration. 
This ground of attack must, therefore, be taken to bo one which might and ought 
to have been raised and impliedly decided.^^ 


89. Grounds of defence. — A party having several grounds of defence to a 
suit is bound to set forth all such grounds and cannot reserve any one or more of 
them for a separate suit.^ In Srimut Bajah Mootoo Vijaya v. Katama Natchiar,^ 
their Lordships of the Privy Council said : 

‘‘When a plaintiff claims an estate and the defendant, being in possession, resists that claim, 
he is bound to resist it upon all the grounds that it is possible for him, according to his knowledge 
then, to bring forward.” 

But the grounds which will be barred must be grounds which will be 
answers to the claim made in the previous suit, that is, they must be such as, if 
raised, would defeat the plaintiff’s claim.® If not, the party is not bound to raise them.^ 


7. (’98) 21 Mad 91 (99). 

8. (’25) AIR 1925 P 0 55 (57) : 47 All 158 : 52 
Ind App 100 (P C). 

(’80) 2 Mad 352 (355). (First suit — Claim 
for possession based on inheritance — Second 
suit claiming under agreement not barred.) 

9. (’26) AIR 1926 Mad 284 (234). 

(’20) AIR 1920 Nag 37 138). 

(’97) 19 All 517 (519). (First suit as owner— 
Second suit as mortgagee.) 

(’31) AIR 1931 Bom 114 (116). 

(’01) 25 Bom 189 (192, 197, 201). (First suit 
as surviving member of joint family — Second 
suit as reversioner.) 

(’30) AIR 1930 Cal 690 (691). 

(’77) 2 Cal 152 (172, 173, 177) (FB). (First 
suit as heir of A, Second suit as heir of B,) 
(’31) AIR 1931 Lah 217 (219). (Right of 
inheritance and by sale.) 

(’13) 1913 Pun L R No. 324, p. 1088: 1913 
Pun Re No. 86. (First suit based on one 
relationship— Second suit on another.) 

(’23) AIR 1923 Mad 257 (259) : 46 Mad 135. 
(Title by purchase asserted and negatived— 
Subsequent suit on title by heirship.) 

(’17) AIR 1917 Mad 481 (482, 483). (First 
suit for ejectment based on ancestral right 
— Second suit as heir of another person.) 
(’03) 26 Mad 645 (646). 

(’28) AIR 1928 Rang 9 (10, 11) : 5 Rang 565. 
(First suit as krittima adopted son — Second 
suit as apatitha son.) 

(’23) AIR 1923 Rang 122 (123, 124) ; 11 Low 
Bur Rul 451. (First suit as donee from deceased 


father— Second suit as heir of deceased father.) 
[See also (’28) AIR 1928 All 127 (127) : 50 
All 306. (Prior suit for possession based on 
title as vendee— Subsequent suit for posses- 
sion on basis of mortgage.)] 

10. (’29) AIR 1929 Oudh 172 (174):4 Luck 603(FB). 
Note 39 

1. (’30) l.SO Ind Cas 496 (496) (All). (Suit for 
restitution of conjugal rights — Wife not 
pleading that husband was impotent— Subse- 
quent suit for dissolution of marriage on 
ground of im potency barred.) 

(’30) 1930 All L Jour 601 (606). 

(’26) AIR 1926 Lah 162 (163) ; 7 Lah 40. 
(’24) AIR 1924 Cal 138 (139). 

(’78) 1 All 316 (316). 

(’75) 1 All 75 (76). 

(’81) 1881 Bom P J 281. 

(’14) AIR 1914 Lah 390 (392) : 1915 Pun Re 
No. 12. 

(’26) AIR 1926 Mad 1144 (1144). (Party not 
entitled to appeal but in a position to file 
cross-objection is barred by res judicata.) 
(’96) 19 Mad 145 (148). 

(’88) AIR 1938 Pat 41 (42) : 16 Pat 748. 

(’14) AIR 1914 Sind 24 (24, 25): 8 Sind L R218. 
[See also (’78) 5 Ind App 149 (155) : 4 Cal 
190 (P 0).] 

2. (’66) 11 Moo Ind App 50 (73) (PC). 

3. (’24) AIR 1924 Lah 83 (83). 

(’14) AIR 1914 Lah 452 (453) : 1914 Pun Re 
No. 29. 

(’32) AIR 1932 Nag 36 (38). 

4. (’06) 4 Cal L Jour 211 (216). (Plaintiff bringing 
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IlluitraUoM 

1. A sues B in ejectment. B is not entitled to retain poBsesBion as against A, but has got a 
right of redemption of a mortgage on the said property. He does not set up his right of redemption 
in A*8 suit, but brings a separate suit therefor, subsequently. He is not barred from doing so because 
the existence of the right of redemption is not a valid defence to the suit for ejectment and therefore 
need not have boon raised in the former suit.s 

2. A, a purchaser of certain properties from certain members of a joint Hindu family, sues to 
recover the property purchased by him impleading alienees of other properties from the same members 
as parties. The latter need not claim possession of theW properties in that suit inasmuch as such a 
claim will not be an answer to the plaintid's claim.<^ 

8. A sues B for recovery of a certain sum of money. B is entitled to plead a set-of! under 
O. 8 B. 6, of a sum of money due by A to him, but does not plead it. He subsequently sues A for 
such sum. He is not barred from doing so, because the plea of set-od is not an answer to the plain- 
tiff’s claim in the first suit but is a separate claim by defendant himself against such plaintiff. 7 Whore, 
however, the former suit was on a general balance of accounte^ a set-off of moneys received by the 
plaintiff from the defendant would bo an answer to the plaintiff’s claim and therefore must be pleaded 
as a ground of defence.^ In a suit for possession of land based on title, a claim for compensation 
for the improvements made by the defendant ought to be set up by him in defence. If it is not so sot 
up, a decree for possession passed in the suit would operate as a bar to the further agitation of the 
question of compensation in a subsequent suit.^ A plea of constructive ree judicata must be deter- 
mined only with reference to the suit as framed and not with reference to what under the law the suit 
must have been.^ 


40. Applioation of the aboTe principles to mortgage suits. — The 

prinoiples stated in the foregoing Notes apply to all suits, including mortgage 
suits.^^ It will, however, be useful to illustrate their applicability to different classes 
of cases arising out of mortgage transactions. 


Several suits for redemption of the same mortgage. — There was a conflict 
of opinion as to whether, where nothing is done under a prior decree for redemption, 
a subsequent suit for redemption is barred by res judicata. On the one hand, it 
was held that a prior suit and decree for redemption which had not been executed 
and in which, in default of redemption, the property was not decreed to be 
foreclosed or the right of redemption declared to bo extinguished, did not bar a 
subsequent suit for redemption, as, notwithstanding the decree the relationship of 
mortgagor and mortgagee continued,^ The High Court of Bombay supported this 
view on the ground that the issue in a suit for redemption is not the existence of 
the mortgage, but how much must he paid by the mortgagor to the mortgagee in 


two suits based on different causes of action 
with regard to the same property — Defendant 
need not plead in each suit what is properly 
a defence to the other.) 

(’13) 1913 Vun h 11 No. 82, p. 31G ;1913 Pun 
Re No*. 87. 

(’39) AIR 1939 Mad 70 (74). (Partition suit— 
Coparceners may restrict scope of suit to what 
may bo necessary for the gram, of relief by 
the plaintiff.) 

(’33) AIR 1933 Posh 61 (63). (Plea of main- 
tenance not complete answer to claim for 
possession — Suit for maintenance is not 
barred.) 

[See also (’29) AIR 1929 Oudh 455 (455): 5 
Luck 869. (Suit for redemption by puisne 
mortgagee — Sub-mortgagee made rarty 
need not claim payment to himBelf.)] 

5. (’21) AIR 1921 Nag 09 (70) : 17 Nag L R 33. 

6. (’27) AIR 1927 Mad 61 (62). 


7. (’19) AIR 1919 Lah 220 (220) ; 1919 Pun Re 
No. 74. 

(’15) AIR 1915 Mad 1213 (1213). 

(’26) AIR 1926 M.ad 1020 (1021). 

(’25) AIR 1925 Mad 880 (831, 832). 

[See also (’23) AIR 1923 Lah 146 (146.)] 

8. (’07) 1907 All W N 275 (276). 

8a.(’38) 42 Cal W N 110 (114). 

9. (’39) AIR 1989 Mad 70 (75). 

Note 40 

la.See (’06) 29 Mad 65 (68). (Where it was held 
that S. 86 of the Transfer of Property Act, 
corresponding to 0.34, R.1, does not modify 
the law of res judicata.) 

1. (’10) 32 All 215 (218). 

(’99) 21 All 251 (262). 

(’29) AIR 1929 All 409 (410). 

(’27) AIR 1927 All 306(805). (But second suit 
not maintainable during pendenoy of first 
suit or before execution is barred.) 
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order to entitle him to recover possession or get reconveyance of the mortgaged 
property, and that, if it could be shown that the mortgagor in his second suit 
raises in issue a substantially different matter to that decided in the first suit 
such, for example, as the amount payable by him at the date of the second suit as 
distinct from that payable at the date of the first suit, such second suit would 
not bo barred.* The High Court of Madras and the Oudh Judicial Commissioner’s 
Court, on the other hand, held a contrary view on the ground that the issue in a 
redemption suit is the right of redemption and when that has been decided once 
by an executable judgment, a second suit for the same relief is barred,* though in 
another case the High Court of Madras adopted the view of the Bombay High 
Court.*® The conflict has now been set at rest by the Privy Council in Baghunath 


(’26) AIB 1926 All 20 (21) : 18 All 17. 

(’25) AIB 1925 All 481 (186). (The decree in 
the previous suit was not under 0. 81, B. 7, 
hut was a combined decree under 0. 31, B. 8, 
which had the effect of extinguishing the 
mortgage — Second suit for redemption was 
held barred.) 

(’22) AIB 1922 All 377 (879) : 11 All 730. 
(’13) 18 Ind Gas 326 (826) (All). 

(’12) 15 Ind Gas 15 (15) (All). 

(’ll) 9 Ind Gas 158 (159) (All). (Suit for sale 
by prior mortgagee against puisne mortgagee 
— Decree not executed— Suit for redemption 
by latter is not barred.) 

(’ll) 83 All 802 (805). 

( ’09) 1 Ind Gas 110 (112, 113) (Lah). 

(’09) 2 Ind Gas 630 (632) (All). 

(’07) 29 All 181 (188, 184). (Decree that right 
to redeem shall be extinguished on non-pay> 
ment — Second suit is barred.) 

(•02) 24 All 44 (52, 56, 66) (PB). (Overruling 
19 All 202). 

(’98) 20 All 506 (510). 

(’89) 11 All 386 (892). 

(’67) 2 Agra 256 (256, 257). 

(’80) AIB 1980 Bom 101 (105). 

(’23) AIR 1928 Bom 287 (288). 

(’ll) AIB 1911 Bom 200 (201) : 39 Bom 11 
(46, 17). 

(’16) AIB 1916 Gal 13 (41). (Previous suit by 
mortgagee to remain in possession till his 
debt is satisfied out of the usufruct does not 
bar a subsequent suit for redemption — Fol- 
lowing 11 Bom 327.) 

(’91) 18 Gal 189 (142). 

(’74) 22 Suth W B 172 (173, 171). 

(’80) AIB 1930 Lah 123 (121). (Bight to 
redeem finally decided in previous suit — 
Subsequent suit will be barred.) 

(’27) AIR 1927 Lah 9 (9) : 7 Lah 120. 

(’25) AIB 1925 Lah 81 (31) : 5 Lah 371. 

(’23) AIR 1923 Lah 680 (682). 

(’15) AIB 1915 Lah 125 (127) : 1915 Fun Re 
No. 93. 

(’09) 1909 Pun L R No. 135, page 524. 

(’08) 1908 Pun L R No. 169, page 655 ; 1907 
PnnBoNo.13. (Order of dismissal of previous 
suit for redemption became final — Second 
suit for redemption was barred.) 

(’08) 1908 Pun L B No. 161 page 536 : 1908 
Pun Bo No. 93. 


(’08) 1908 Pun Re No. 93. 

(’87) 1887 Pun Be No. 20. 

(’81) 1881 Pun Be No. 11. 

(’77) 1877 Pun Be No. 86. 

[But see (1909) 2 Ind Gas 662 (666) (Cal). 
(Redemption suit dismissed for default of 
payment.)} 

2. (’18) AIR 1918 Bom 1 (6) : 13 Bom 881 (FB). 
(’28) AIR 1923 Bom 300 (800, 801) : 17 Bom 
692. 

(’31) AIR 1931 Bom 180 (181). 

(’29) AIR 1929 Bom 116 (119). 

(’ll) 10 Ind Gas 718 (752) (Bom). 

[See also (’27) AIR 1927 Bom 82 (36) : 50 
Bom 730.] 

[But see (’17) AIR 1917 Bom 162 (161) : 12 
Bom 246 (252). (No longer law in view of 
AIR 1918 Bom 1 (FB).) 

(’92) 16 Bom 213 (218). (Quiere.) 

(’88) 13 Bom 667 (570). 

(’83) 7 Bom 167 (470).] 

3. (’16) AIR 1916 Mad 887 (888) : 89 Mad 896. 
(’02) 25 Mad 300 (307, 312, .316) (PB). (Over- 

ruling 6 Mad 119 ; 7 Mad 123 ; 8 Mad 478 , 
15 Mad 366 ; 21 Mod 18 and referring to IT 
Mad 96.) 

(’26) AIB 1926 Mad 816 (820) : 19 Mad 691. 
(In suit for sale also right of redemption is in 
issue.) 

(’26) AIB 1925 Oudh 696 (697) : 28 Oudh Gas 
212. (But see tho earlier decisions, 1 Oudh 
Decisions 198 (199), 6 Oudh Gas 867 (869) 
and 1 Oudh Gas 289 (300).) 

(’21) AIB 1921 Oudh 216 (216). 

(’21) AIR 1921 Oudh 139 (110) : 24 Oudh Gas 
289. (Oudh Estates Act— Claim for redemp- 
tion decided by settlement officer — Subse- 
quent suit barred.) 

(’18) AIK 1918 Oudh 361 (.365). 

(’ll) 12 Ind Cus993 (998, 999):11 Oudh Gas 267. 
(1900) 3 Oudh Gas 371 (382). 

See also the following cases; 

(’13) 6 Sind L R 110 (141, 112). 

(’09) 8 Sind L B 17 (28, 80). 

(’31) AIB 1931 Bang 283 (281, 286) : 9 Rang 
360. 

(’80) AIB 1930 Oudh 166 (167). (Where the 
principles are discussed.) 

3a.(’26) AIR 1925 Mad 1191 (1191). 
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Singh v. Hansraj Kunwar, Aw I. 1934 Privy Council 205. In that case fk 
decree for redemption was passed in the following terms : 

** It is ordered and decreed that the plaintiff is entitled to a decree for possession by 
redemption of mortgage in the following terms, vU., that he should pay Rs. 4,208-6-0 by the 
15tb of November 1896, that if he will pay the said sum he will get all costs . . . and that 
in case of default hia case will stand dismissed.'^ 

No payment was made but a fresh suit was subsequently instituted for 
redemption. It was held that by the Proviso to Section 60 of the Transfer of 
Property Act, 1882, the right to redeem subsists unless “it has been extinguished 

by order of a Court,’* that this right conferred upon the mortgagor by 

express enactment can only be taken away by means and in manner enacted for 
the purjKJse, that the words in the previous decree “his case will stand dismissed” 
could not be construed as meaning that the plaintiff was to be debarred from all 
right to redeem and that consequently it did not operate as res judicata. See 
also the undermentioned case^“® which proceeds on the view that where the prior 
decree for redemption does not provide that in default of payment within the time 
fixed, the right of redGmi)tion must be extinguished, a fresh suit for redemption is 
not barred. 

But even if a fresh suit may lie for redemption, all matters actually 
decided, such as the amount due, etc., will bo conclusive and cannot bo raised in 
the fresh suit.‘^^ 


Suits for redemption and settlement of accounts between mortgagor and 
mortgagee, — In suits for redemption there ought to bo a complete and final 
settlement of all accounts between the mortgagor and the mortgagee up to the 
date of the redemption.^ But a separate suit for mesne profits between the date of 
the payment under the preliminary decree and the date when the mortgagor is 
put in possession of the mortgaged property is not barred.® 

Suits for redemption of several mortgages, — Where there are several 
mortgages by the mortgagor in favour of the same mortgagee, a suit for redemption 
of one of such mortgages cannot bar a subsequent suit for redemption of the other 
mortgages; the redemption of other mortgages is not a ground of attach in a suit 
for the redemption of the first mortgage.® See Note 38, ante. 

Suits for redemption and for ejectment, — A suit for redemption of a 
mortgage does not bar a subsequent suit by the mortgagor as a proprietor for 
ejectment of the mortgagee and vice versa, the matters involved in the two suits 
being totally different and distinct.^ Similarly, in a suit by a prior mortgagee 


3aa.(’3G) AIR 1936 Pat 420 (421) : 15 Pat 607. 
3b. (’74) 22 Suth W R 269 (270). 

[See also (’27) AIR 1927 Lah 9 (9) : 7 
Lah 420 and 29 All 481 cited in foot-note 
(1) ante and compare 13 Moo Ind App 
404 (PC).] 

4. (’08) 30 All 36 (37). 

(’92) 16 Rom 656 (669). 

(’08) 30 All 225 (229). 

(’36) AIR 1936 Cal 200 (202). (Mortgagor must 
include claim for over-payments made to 
mortgagee or excess profits received by latter.) 
(’10) 6 Ind Cas 336 (337) (Cal). 

(’07) 34 Cal 223 (232, 233, 234). 

(’20) AIR 1920 Mad 531 (582). 

(’09) 12 Oudh Cas 152 (168). 


(’05) 8 Oudh Cas 802 (303). 

5. (’25) AIR 1925 Rang 13 (14) : 2 Rang 382. 
(’18) AIR 1918 Mad 284 (284). 

(’38) AIR 1938 Mad 405 (411). 

(’31) AIR 1931 Pat 13 (13). 

[But tee (’07) 31 Bom 527 (584). (Deposit 
under See. 88 of the Transfer of Property 
Act.) ] 

6. (’06) 29 Mad 163 (164) (PB). 

('01) 13 Mad L Jour 448 (453, 454, 457, 458): 
26 Mad 760. 

(’30) AIR 1930 Mad 264 (266). (c/. AIR 1927 
PC 32 which is no longer law. BeeT.P. Act, 
Section 61.) 

7. (’29) AIR 1929 Lah 838 (888, 834). 

(’99) 2 Oudh Cas 189 (142). 
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against a puisne mortgagee for ejeotmenti the latter is not bound to set up his 
title to redeem as it is not a valid ground of defence to the suit in ejectment.^ 
Similarly, where mortgagor sues to eject the mortgagee, not entitled to possession 
under his mortgage, the latter need not set up his rights under his mortgage.^ 


Suits by puisne mortgagee against the mortgagor and the prior mortgagee. 
— A prior mortgagee who is made a party to a suit by a puisne mortgagee on his 
mortgage, hut whose prior mortgage is not impugned or sought to be postponed in 
any way, need not set up his prior mortgage, as such a plea is a paramount claim 
not affecting the claim made on the puisne mortgage and therefore not a ground 
of defence.^^ Where, however, the prior mortgage is impugned or sought to be 
postponed in any way, the prior mortgagee must set up his rights under the 
mortgage. Otherwise his rights will be barred.^^ Thus, where a person having a 
prior mortgage is impleaded only as a subsequent mortgagee or as the owner of 
the equity of redemption, thus impliedly negativing the priority, he must, by way 
of defence, set up his priority or he will be barred from doing so later on.^^ 

Suit by mortgagee against mortgagor and puisne mortgagee. — A puisne 
mortgagee who is impleaded in a suit on a mortgage brought by a prior mortgagee 
is not simply entitled to resist the suit on the ground that he is himself entitled 
to be redeemed by the mortgagor. Where therefore, in such a case, the prior mort- 
gage is satisfied before sale under the decree in favour of the prior mortgagee, the 
puisne mortgagee can sue the mortgagor for sale on his mortgage.^^*^^ 

Where a usufructuary mortgagee brings a suit for possession against the 
mortgagor, a subsequent suit by the latter for redemption is not barred inasmuch 
as the plea of the right of redemption is irrelevant in the former suit and there- 
fore not one which ought to have been raised.^^ See Note 37, ante. But in a suit 
on a mortgage the defendant, mortgagor, is bound to put forward a counter-claim 
for any sum that may be due to him by the mortgagee arising out of the mort- 
gage transaction, the general rule being that all claims relating to the mortgage 
between the parties thereto must be determined in one suit.^^^ 


(’ll) 12 lod Gas 887 (888, 889) : 85 Bom 507. 
(’89) 18 Bom 826 (829). 

(’74) 11 Bom H C R 224 (280), 

’72) 9 Bom H C R 65 (67). 

’04) 27 Mad 102 (105). 

8. (’21) AIR 1921 Nag 69 (70) ; 17 Nag L R 33. 

[See also (’39) AIR 1939 Bom 308(304,305): 
41 Botn L R 422 (426). (Suit for possession 
on basis of ostensible sale deed ezoented by 
defendant to plaintiff — Omission by defen- 
dant to plead that transaction was really 
mortgage — Kfiect — Plea in later suit is not 
barred byres judicata.)} 

9. (’04) 14 Mad h Jour 485 (487). 

10. (’20) AIR 1920 P 0 81 (83) : 47 Cal 662 : 47 
Ind App 11 (P 0). 

’80) AIK 1980 All 168 (164). 

’18) 35 All 111 (115). 

(’84) AIR 1984 Oal 652 (668) : 61 Cal 494. 
(’15) AIR 1915 Cal 878 (874). 

(’27) AIR 1927 Mad 431 (482). 

(’12) 13 Ind Cas 182 (182) (Mad). 

(’88) AIR 1983 Nag 190 (l92), 

(’10) 6 Nag L R 156 (168). 

(’29) AIR 1929 Oudh 463 (466) : 4 Luck 250. 
(’29) AIR 1929 Oudh 88 (89) : 8 Lnck 472. 


(’38) AIR 1938 Pat 444 (447) : 17 Pat 180. 
(’20) AIR 1920 Pat 630 (681, 632). 

[But Me (’01) 11 Mad L Jour 838 (384)]. 

11. (’24) AIR 1924 All 927 (927). 

I ’23) AIR 1928 Pat 290 (291) ; 2 Pat 435. 

I ’29) 117 Ind Cas 820 (821) (All). 

I ’12) 84 All 599 (602). 

I ’02) 24 All 429 (438) ; 29 Ind App 118 (P C). 
I ’04) 81 Cal 428 (431). 

I ’35) 18 Nag L Jour 274 (278). 

12. (’16) AIR 1916 Cal 808 (808). 

I ’12) 14 Ind Cas 496 (502) : 89 Cal 627 : 39 
Ind App 68 (P C). 

(’16) AIR 1916 Cal 496 (498). 

(’04) 8 Cal W N 885 (390). 

[But Me (’19) AIR 1919 Nag 57 (59,60,62): 
15 Nag L R 114 (Pfi).] 

18-14. (’19) AIR 1919 Mad 100(102) : 42 Mad 90. 
(’19) AIR 1919 Mad 63 (66). 

(’22) AIR 1922 Lah 858 (860). (Sale under 
prior mortgage decree — Deposit by subsequent 
mortgagee and application to reserve rights 
under his mortgage — Latter prayer rejected 
— Suit on his mortgage — Latter is not barred. ) 
15. (’18) 85 All 227 (283, 284) : 40 IndApp74(PC). 
16a. (’20) AIR 1920 Mad 581 (582). 
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In a suit to enforce a mortgage against the heirs of a mortgagor, an heir 
who has an independent title in the mortgaged properties is not bound to set up his 
title.i*^^ 

Suit by mortgagee without impleading puisne mortgagee. — A mortgagee 
who omits to implead a subsequent mortgagee in his suit for sale is not debarred 
from afterwards bringing a second suit on the same mortgage against the subse- 
quent mortgagee.^*^ 

Two mortgages in favour of same person — Suit on one of them only. — 
The High Courts of Allahabad,^® Calcutta, Madras'® and Patna,'® the Chief 
Court of Oudh'®*^ and the Judicial Commissioner’s Court of Nagpur'®'* have held 
that it is open to a mortgagee holding more than one mortgage on the same 
property to bring a suit for the recovery of his debt due only under one of the 
mortgages and to sell the property under the decree in that suit subject to his 
rights under a prior mortgage. The High Court of Bombay has, on the other hand, 
taken a contrary view.®® The conflict has now practically been set at rest, in cases 
of mortgages coming into existence after 1st April 1930, the Legislature enacting 
in Section 67 A of the Transfer of Property Act that a mortgagee holding two or 
more mortgages shall, in the absence of a contract to the contrary, be bound to sue 
on all the mortgages. See also 0. 34 B. 1 Note 10 for a fuller discussion. Also see 
0. 34 E. 12 Note 2. 


Plea of paramount title in mortgage suits. — A defendant claiming para- 
mount title is an unnecessary party in a mortgage suit and he need not raise such 
plea in the suit.®' Thus, where A mortgages properties X, Y and Z to 2? and then 
mortgages X alone to C but it appears that Y and Z did not belong to A at all 
but to C as owner and in a suit on his mortgage by J5, G is made a party as 
subsequent mortgagee of property X, the question of O's paramount title to Y and 
Z need not be raised by him in that suit. A subsequent suit by liim, therefore, 


for declaration of his title to Y and Z is 
party claiming paramount title invites 


15b.(’3‘2) AIR 1932 Cal 12 (13) : 58 Cal 1222. 
15c.(’38) AIR 1938 All 116 (116). 

16. (’98) 20 All 322 (324). 

17. (’21) AIR 1921 Cal 321 (827).(23Ind Cas 626; 

38 Cal 60 and 7 Ind Cas 330, Referred to.) 

18. (’16) AIR 1916 Mad 934 (935, 936) : 38 Mad 
927 (FB). (Dissenting from ^ Mad 353). 
(’08) 31 Mad 530 (630). (Referring to 25 Mad 

108.) 

[Sc6 also (’26) AIR 1925 Mad 991 (992). 
(Mortgagee need not enforce separate money 
bond along with mortgage.)] 

19. (’16) AIR 1916 Bat 113 (114) ; 2 Pat L Jour 

ns. 

19a.l’25) AIR 1925 Oudh 379 (380). (Dissenting 
from AIR 1919 Oudli 352.) 

See also the following cases : — 

(’20) AIR 1920 Low Bur 160 (160) : 10 Low 
Bur Rul 360. 

(’27) AIR 1927 Nag 83 (84). 

(’91) 4 C P L R 164 (166). 

19b.(’d6) AIR 1935 Nag 226 (229) : 31 Nag L R 
Sup 1 (PB). 

20. (’15) AIR 1915 Bom 54 (55) : 39 Bom 138 
(145, 148). (80 Bom 156 referred to.) 


not barred by res jtidicata?^ But if the 
Court to decide the question of his title 


(’21) AIR 1921 Bom 282 (283) ; 45 Bom 55. 
(The decision however proceeds on the view 
that 0. 2, R. 2 applies.) 

{See also (’10) 4 Sind L R 82 (86).] 

[But tee (’89) 13 Bom 45 (48). (First mort- 
gage by A and B — Second, mortgage by A 
— Suit on second mortgage alone — Subse- 
quent suit on first mortgage not barred.)] 

21. (’29) AIR 1929 Cal 672 (676). 

(’32) AIR 1932 Cal 12 (13) : 58 Cal 1222. 

(’33) AIR 1933 Cal 325 (829) : 60 Cal 87. 

(’16) AIR 1916 Cal 170 (172). (But see a con- 
trary view in 1891 All W N 132.) 

(’37) 1937 Mad W N 60 (62). 

(’27) AIR 1927 Mad 945 (946). 

(’27) AIR 1927 Mad 301 (304). 

(’24) AIR 1924 Nag 408 (408). 

(’80) AIR 1930 Oudh 97 (99) : 5 Luck 658. 
(’29) AIR 1929 Pat 678 (682) : 9 Pat 639. 

I (’29) AIR 1929 Pat 338 (336) : 9 Pat 118. 

22. (’18) AIR 1918 All 81 (83, 84) : 40 All 584 
(588, 590). 

(’84) AIR 1934 Cal 884 (387). 

(’34) AIR 1984 Nag 88 (34). 
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Seotion 11 and the Court goes into it and decides the question against him, he will of course 

Note 10 be bound by it.^^ Where a party claims paramount title in the mortgage suit and 

causes himself to be dismissed from the suit, he cannot sue subsequently to redeem 
the mortgage.-^ 

Suit for redemption by mortgagor — Pleas which the mortgagee might and 
oicght to raise. — Where there are two mortgages by A in favour of J3, one 
usufructuary and one simple, and A sues for redemption of the usufructuary 
mortgage, B need not set up his rights under the simple mortgage also inasmuch 
as it is not a ground of defence to the suit.*^* Where a suit for redemption is 
decreed, the mortgagee must, on failure of the mortgagor to deposit the mortgage 
amount within the time fixed, obtain an order for sale; if he does not do so, he 
will bo barred from suing again on the mortgage debt.^® Where a mortgagor sues 
to cancel a mortgage given in renewal of an earlier mortgage and for possession, 
the defendant- mortgagee is bound to set up his rights under the earlier mortgage; 
otherwise he will bo barred from subsequently suing to enforce his rights thereon.*^ 

A mortgagee who had purchased the equity of redemption in a portion of 
the mortgaged property and whose mortgage amount was thus discharged in 
proi)ortion, filed a suit on the mortgage for recovery of the whole amount denying 
the fact of his purchase when raised by the defendants. The suit was decreed to 
the effect that on payment of the whole amount, the whole of the mortgaged 
properties should he delivered to the defendants. The latter paid up the whole 
amount. Subsequently the mortgagee filed a suit for a declaration of his title to 
the property purchased by him. It was held that he was barred by res judicata 
from claiming such relief.^® 

In a suit for redemption by a puisne mortgagee against the prior mortgagee 
and his sub-mortgagee, it is not incumbent on the latter to claim payment of the 
amount duo to him and the failure to do so will not preclude him from subse- 
quently suing his mortgagor for recovery of such money.^® Nor need the mortgagee 
in a redemption suit sot up in defence his right to specific performance of an 
agreement to sell.®® 

Claim for personal decree in mortgage suits. — Where the mortgagee's right 
to obtain a i)ersonal decree in the event of the sale proceeds proving insufficient 
is adjudicated upon and decided in favour of the plaintiff, the same is res judicata in 
subsequent proceedings and cannot bo challenged in an application under 0. 31 R. 6.®^ 
See also Note 123, infi-a. 

Suit on mortgage against Hindu father impleading the sons. — In the 
undermentioned case,®® a suit was brought against the father of a Hindu joint 
family for the enforcement of a mortgage. The sons were also joined as defendants 
in the suit but the plaintiff did not ask for any relief against their interests in 
the joint family property but only claimed a personal decree against them. The 

23. (’31) AIR 1931 Pat 64 (68) ; 10 Pat 234. 

(’06) 33 Cal 426 (439). 

[See also (’33) AIR 1933 Gal 680 (682) : 60 

Cal 832]. 

24. (’86) 12 Cal 414 (421, 422): 12 IiidApp 171 (PC). 

(’20) AIR 1920 Cal 688 (689). « 

25. (’26) AIR 1925 Lah 616 (516). 

26. (’89) 13 Bom 667 (670, 671). 

27. (’ll) 14 Oudh Caa 117 (123). 

[But fee (’27) AIR 1927 Nag 83 (84).] 


28. (’19) AIR 1919 All 123 (125). 

29. (’29) AIR 1929 Oudh 455 (455) : 5 Luck 369. 

30. (’30) AIR 1930 Mad 539 (640). 

31. (’30) AIR 1930 Oudh 378 (389):6 Luck 132 (FB). 

[But see (’05) 1905 All W N 144 (145, 146) 
(which was a case under the Transfer of 
Property Act.) ] 

32. (’36) AIR 1936 Oudh 139 (141) : 11 Luck 523 
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personal decree was not granted. Then the plaintiff sought to proceed against the 
sons’ interests in the joint family property. It was held that the granting of such 
relief to the plaintiff was barred by the principle of constructive res judicata. 

41. Former Bait must have been between the same parties or between 
parties under whom they or any of them claim. — A person may be a paHy 
to a suit or a person eliiiming under a party, or a person represented by a party 
or a complete stranger.^ The general principle is that a person, not a party nor 
claiming under, or represented by, a party, to a litigation is not bound by it, the 
maxim being Bes inter alios acta alteri nocere non debet — things done between 
strangers ought not to injure a party. A decision, therefore, in a litigation between 
A and B will be binding on thorn and their privies,* but will not operate as res 
judicata (unless it wore a judgment in rem) in a subsequent litigation between A 
and 0.* Such a judgment may, however, be admissible in evidence to prove that a 
right or liability had, in a previous suit, been unsuccessfully set up by one of the 


Note 41 

1. (’82) 6 Bom 703 (709, 710). 

2. i’07) 30 Mad 417 (449). (A defendant, in a 
previous suit, having no right of appeal, may 
be bound by the deeision.) 

(’14) AIR 1914 P 0 31 (32): 4 1 Ind App 247 (PC), 
(Partition suit by co-sharers ending in decrees 
— Cosharer who is party to them is bound 
by them.) 

(’25) AIR 1925 All 003 (003). 

(’24) 5 L R All (Rev) 329 (329). 

(’02) 24 All 112 (110). 

(’92) 14 All 04 (GO). (Person who is impleaded 
in the appeal remains a party to the suit on 
remand.) 

(’71) 8 Bom H C R A C 241 (243). 

(’ll) 12 Ind Cas 404 (479) : 38 Cal 639. 

(’76) 25 Suth W R 366 (367). 

(’74) 12 Beng I, R 433 (438) (PC). 

(’70) 13 Suth W R 64 (66). 

(’67) 8 Suth W R 366 (367). (A person made 
defendant only by way of precaution is also 
bound by the deeision.) 

(’23) AIR 1923 Lah 556 (550). 

(’80) AIR 1930 Mud 714 (716). 

(’08) 18 Mad L Jour 576 (578) : 31 Mad 485. 
(’69) 4 Mad H C R 285 (296). 

(’03) 1 Mad H C R 245 (246). 

(’29) AIR 1929 Oudh 172 (174) ; 4 Luck 603 
(FB). (Prior suit by transferee of pro-note 
■against executant and assignor dismissed — 
Second suit by transferee against assignor 
alone for damages is barred.) 

8. (’01) 5 Cal W N 421 (422, 423). 

(’12) 1912 Pun W R No. 105, p. 280. 

(’27) AIR 1927 P C 128 (131): 54 Cal 770 : 54 
Ind App 238 (PC). 

(’14) AIR 1914 P C 67 (69): 41 Cal 972: 41 Ind 
App 110 (PC). 

f’32) 13 L R All (Rev) 15 (10). 

(’24) AIR 1924 All 910 (911). 

(’23) AIR 1923 All 232 (232). 

(’22) AIR 1922 All 475 (476). 

(’21) 68 Ind Cas 240 (241) (All). 

('ll) 10 Ind Cas 924 (925): 83 All 453. 


(’ll) 83 All 493 (496, 499) (FB). 

(’10) 5 Ind Cas 451 (452) : 32 All 119. 

(’99) 23 Bom 597 (598, 601). 

(’81) 5 Bom 490 (498). 

(’64) 1 Bom H C R A C 141 (143). 

(’34) AIR 1934 Cal 788 (792). 

(’28) AIR 1928 Cal 130 (134) : 55 Cal 448. 
(Judgment against creditor who sought to 
attach property cannot operate as res judi- 
cata as against judgment-debtor in a suit 
brought by him against the claimant.) 

(’27) AIR i927 Cal 97 (98). 

(’28) AIR 1923 Cal 322 (.328). (Judgment- 
debtor not party to previous application for 
execution can plead bar of limitation.) 

(’21) AIR 1921Cal 425(420). (Prior suit under 
S. 5, Religions Endowments Act — Public 
not made parties — Second suit by public 
under S. 92, C, P. Code, not barred.) 

(’20) AIR 1920 Cal 754 (7.55). 

(’06) 10 Cal W N 1084 (1084). 

(’03) 7 Cal W N 574 (575). 

(1900) 4 Cal W N 63 (65). 

(’83) 9 Cal 945 (948) : 10 Ind App 45 (PC). 
(’80) 0 Cal 171 (189) (FB). 

(’71) 16 Suth W R 298 (298). 

(’71) 15 Suth W R 309 (310). 

(’32) AIR 1932 Lah 232 (234). 

(’27) AIR 1927 Lah 900 (902). 

(’19) AIR 1919 Lah 174 (176), 

(’15) AIR 1915 Lah 309 (309). 

(’10) 1910 Pun L R No. 100, p. 286, 

(1900) 1900 Pun L R p. 241 (244) : 1900 Pun 
Re No. 27. 

(’79) 1879 Pun Re No. 69. 

(’79) 1879 Pun Re No. 9. (Previous suit for 
custody of defeqdant as plaintiff’s wife — 
Finding that marriage not proved — Subse- 
quent suit by another for custody of same 
defendant as his wife — Wife not estopped by 
previous finding.) 

(’68) 1868 Pun Re No. 90. 

(’68) 1868 Pun Re No. 10. 

(’08) 1868 Pun Re No. 3. 

(’66) 1866 Pun Re No. 8. 

(’66) 1866 Pun Re No. 6.. 
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Seotion 11 
NoteB tl-i2 


parties in the subsequent suit.^ As to what is meant by » * party”, see Note 42, 
infra, A party not bound by a previous .proceeding between third parties cannot 
also take advantage of findings in his favour in those proceedings.^ 

42. "Same parties,” meaning of. — To maintain a plea of res judicata it 
must appear from an inspection of the records that the person whose interest it is 
sought to bind was in some way a party to the suit.^ A party is a person whose 
name appears on the record at the time of the decision.^ The mere omission of his 
name in the formal order by oversight will not however deprive him of his 
character of a party The following persons have been held not to be really parties 
to a litigation : 

(1) A party whose name is struck off* or who is discharged from the suit® 

or who dies pending suit but whose name continues on the record 
erroneously.® 

(2) Persons wrongly made parties in execution proceedings.^ 

(3) A person who applied to be made a party but whose application was 

refused.® 

(4) Persons whoso names are introduced on the record by fraud and 

without their knowledge,® 

(6) Minor not represented in the suit by any guardian.^® 

(6) A person merely interested in litigation. Such a person is not bound 
to make himself a party and is not bound by the result of the 
litigation.^^ 

Where the previous suit is by A as trustee of a certain shrine and the 
second suit is by the same shrine through A as trustee, the two suits are by the 
same party.^^* 

But a party who pleads insanity but who is not adjudged as an insane 
person continues to bo a “party” though not represented by a guardian.^® Where 


(’30) AIR 1930 Mad 751 (754). (Observations 
in a judgment relating to a different matter 
though connected gannot bind third party.) 
(’22) AIR 1922 Nag 189 (190). 

(’22) AIR 1922 Nag 156 (157). (Defendant not 
represented by his brother in previous suit — 
Decision against brother does not bind defen- 
dant.) 

(’29) AIR 1929 Oudh 455 (165) : 6 Luck 369. 
(Omission by sub-mortgagee to claim amount 
due on sub-mortgage docs not bar fresh suit 
against mortgagor.) 

(’21) AIR 1921 Oudh 150 (163). (Sale in exe- 
cution is not binding on persons not parties.) 
(’20) 7 Oudh L Jour 611 (612). 

(’16) AIR 1916 Oudh 100 (102): 19 Oudh Cas 
39 (42). (Person not a party to a decree can- 
not bo hold bound by an account made 
therein.) 

(’06) 9 Oudh Oas 33 (34). 

(’28) AIR 1928 Pat 116 (117). (Dismissal of 
application for insolvency is not a bar for 
making fresh application.) 

4. (’21) AIR 1921 Mad 248 (263, 264, 267) ; 44 
Mad 778 (FB). (Overruling 10 Mad L Tim 460, 
86 Madl41: 19 Ind Oas 666and83 Mad 488: 
6 Ind Oas 229.) 

(’80) AIR 1930 Lah 287 (287, 238). 

(’84) AIR 1984 Oal 788 (792). 


(’33) AIR 1933 Lah 67 (67). 

(’82) AIR 1932 Fat 105 (112) : 11 Pat 60. 
[Sec (’76) 1875 Pun Re No. 61. 

(’28) AIR 1928 Pat 615 (625): 8 Pat 122.] 
[But see (’30) AIR 1930 Mad 761 (764),] 
6. (’26) AIR 1925 Mod 800 (301). 

Note 42 


1. (’06) 28 All 1 (17) : 82 Ind App 229 (PO). 

2. (’82) 6 Bom 703 (710, 711, 712). 

8. (’30) AIR 1930 P 022 (23): 57 Ind App 24 (PO). 

4. (’72) 18 Suth W R 29 (80). 

5. (’26) AIR 1926 Lah 202 (202, 203). 

’25) AIR 1925 Oudh 660 (651). 

’05) 27 All 69 (61). 

’02) 6 Oal W N 814 (817). 

[See also (’98) 17 Bom 341 (848) : 20 Ind 
App 1 (PO). (Irregularly made patty lor 
the purpose of discovery.)] 

6. The principle of the decision in foot-notes (4) 
and (5) will apply to this also. 

7. (’10) 8 Ind Cas 161 (161)(Mad). 

8. (’27) AIR 1927 P 0 108 (110) : 64 Ind App 

190 : 54 Cal 596 (PO). 

9. See (’82) 6 Bom 703 (710, 711, 712). 

10. (’22) AIR 1922 All 217 (219) : 44 AU 428. 

11. (’20) AIR 1920 Nag 184 (186). 
lla.(’88) AIR 1988 Mad 267 (268). 

12. (’16) AIR 1916 AU 266 (267). 
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a guardian ad litem, representing a minor in a suit applies to have his name 
removed on the ground that the minor has attained majority and this is ordered 
without notice to the minor, the latter cannot be deemed to be a party to that 
order and is not barred in a subsequent suit from asserting that he was a minor 
on the date of the order.^* 

The words *^same parties" do not necessarily mean parties ranged on opposite 
sides. Further, the expression "between the same parties" qualifies not only the 
words "former suit" but the whole expression "in issue in a former suit."^®* A 
decision may thus be res judicata between the parties on the same side if the 
matter in issue has been actively in issue between them and the decision thereon is 
necessary to grant relief to the plaintiff or against the defendant.^^ A former suit 
by A and B against C is not between the same parties as a subsequent suit by X 
and B against Similarly, a former suit by A against B is not between the same 
parties as a subsequent suit by A against B and But so far as the parties 
common to the two suits are concerned, a matter directly and substantially in issue 
between them would be res judicata.^'^ As against the parties not common, however, 
the decision cannot operate as res judicata.^^ See also Note 7 to Section 47, infra. 

As to whether a decision will be res judicata in regard to a pro forma 
party, see Note 12, ante. 

43. Jus tertii. — Where A sues B, for instance on title, and B sets up title 
in C, it is called a plea of jtis tertii. A decision on such a plea of jus tertii will 
not, however, operate as res judicata in a suit by 0 or his privies on their title 
against A.^ Sup|K)so now that in a previous suit between A and C it had been 
decided, as between them, that A and not C had the title. Is the decision res^ 
judicata in a suit by A against B in which B sets up title in C? The High Court 
of Madras and the Chief Court of Oudh have held that it is not.^ The High Court 
of Calcutta has, in the undermentioned case, hold that it is^ but in a later case^ 
has expressed the opinion that such a decision though not operating as res judicata 
is a strong piece of evidence in the subsequent suit on the question of title. It is- 
submitted that the Madras view is tho correct one. 


44. Intervenors. — A person intervening in the suit will be considered to 
be a party thereto, no matter at what stage of the suit he so intervenes, and the 
decision in that suit will bar a subsequent suit By or against him on tho points 


13. (’27) AIR 1927 Pat 271 (275) : 6 Pat 388. 

[See also (’31) AIR 1931 Mad 192 (193). 
(Non-compliance with proviso regarding 
notice under 0. 21, R. 10 renders all subse- 
quent proceedings void as against un- 
noticed defendant and his representatives.)] 

13a.(’04) 31 Cal 95 (100). 

[But tee (’82) 1882 All W N 167 (168). 
(Parties must have been arrayed on oppo- 
site sides in former suit.) 

(’10) 1910 Pun W R No. 42. p. 109. (Whore 
it was held that co-defendants do not fall 
within the category of same parties.)] 

14. (’01) 4 Oudh Gas 108 (117). 

8eo also Notes 46 and i7, 

15. (’68) 10 Suth W R 467 (457). 

16. (’99) 26 Oal 428 (431) (FB). 

17. (’29) AIR 1929 All 600 (601). 


(03) 1903 Pun L R No. 49, p. 132(133): 1903 
Pun Re No. 12. 

(’28) AIR 1928 Pat 436 (437) : 7 Pat 840. 

18. (’99) 26 Cal 428 (432). 

(’26) AIR 1925 hah 309 (310). 

(’82) 16 R D 90 (91). 

(’27) AIR 1927 Lah 259 (261). 

Note 43 

1. (’27) AIR 1927 Mad 844 (846) : 60 Mad 877. 
(’26) AIR 1926 All 77 (78). 

2. (’21) AIR 1921 Mad 248 (253) : 44 Mad 778 
(FB). (Overruling AIR 1916 Mad 466 and 83 
Mad 483.) 

(’32) AIR 1982 Oudh 342 (843) : 6 Luck 710. 
(Though it is not res judicata it is not open 
to B to set up title in C.) 

(’26) AIR 1925 Mad 1026 (1025). 

3. (’22) AIR 1922 Gal 198 (200) : 60 Gal 28. 

4. (’26) AIR 1925 Gal 1218 (1219, 1220). 
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already so decided.^ Thus, where in a rent suit a question of title was raised as 
between an intervener and the plaintiff, he will be bound by the decision of that 
question.* Under the Code of 1859, the two suits had to be on the sa 7 »e cause of 
action^ in order that the principle of res judicata may apply and it was held, 
whore an intervener was added as a party, that the cause of action against him would 
be different from that against the original defendant, and that, therefore, there 
could be no bar.* Under the present Code, the requirement as to the cause of 
action being the same in the two suits has been taken away. 


48. Same person as party In different oharaoters.— See Note 70, infra. 

46. CO'defendants. — As regards parties arrayed on the same side such 
as co-dotondants, an adjudication between them may be res judicata in certain 
circumstances.* It will operate as res judicata if the following conditions are 
satisfied : 

1. There must be a conflict of interest between the defendants concerned. 

2. It must be necessary to decide the conflict in order to give the relief 

which the plaintiff claims, and 

3. Tlie question between the defendants must have been finally decided.^ 


Note 44 

1. ('86) 12 Cal 563 (565). (Previous suit diamiased 
against intoevenor under 0. 17, B. 3 for failure 
of plaintiff to adduce evidence — Subsequent 
suit against him barred.) 

(’78) 3 Cal 705 (707). 

(’7.5) 1 Oal U4 (147) : 2 Ind App 283 (PC). 

2. (’78) 2 Cal L Bop 33 (30). 

(’78) 3 Cal 145 (147, 148) (PB). 

8. See S. 2 of Act VIII of 1859. 

4. (’75) 24 Suth W B 248 (249). 

[Sm also (’66) 6 Suth W E (Act X) 38(30).] 
Note 46 

1. See also the cases in foot-note (2). 

(’2.8) AIB 1923 Lah 186 (189). 

(’27) AIB 1927 All-365 (366). 

(’26) AIB 1926 Cal 568 (.571). 

2. (’31) AIB 1931 P C 114 (117) : 53 All 103 : 58 
Ind App 158 (IX;). 

(’31) AIB 1931 P C 231 (234): 61 Ma^ L Jour 
415 (420) (PC). 

(’25) AIB 1925 All 646 (647) : 47 All 778. 
(’24) AIR 1924 All 310(310, 312) : 46 All 220. 
(’34) AIB 1934 Bom 329 (334, 338). (Latter 
two conditions not satisQed.) 

(’34) AIB 19.84 Bom 313 (316) : .58 Com 541. 
(’23) AIB 1923 Bom 203 (205) : 47 Bom 534. 
(’15) AIB 1915 Bom 222 (224) : 40 Bom 210. 
(’32) AIR 1932 Cal 271 (272, 273):. 59 Cal 636. 
(’25) AIR 1925 Cal 431 (432) : 61 Cal 997. 
(’17) AIR 1917 Cal 679 (680). (Doctrine of res 
judicata between co-dofendants should be 
applied with great caution.) 

(’09) 1 Ind Cas 913 (922) : 36 Cal 193. 

(’64) 1864 Suth W R 299(300). (Ihvvious suit 
not determining any cause of action as bet- 
ween co-defendants — No res judicata.) 

(’38) AIR 1938 Lah 227 (231). 

(’35) AIR 1936 Lah 605 (606). 

(’26) AIR 1925 Lah 434 (434). 

(’23) AIR 1923 Lah 186 (189). 


(’21) 63 Ind Cas 735 (736) (Uh). 

(’15) AIB 1915 Lah 283 (284). 

(’12) 14 Ind Cas 585 (536) (Lah). 

(’88) AIR 1938 Mad 959 (960). 

(’88) 1938 Mad W N 224 (226). 

(’35) AIB 1935 Mad 821 (823). 

(’35) AIB 1935 Mad 649 (650). 

(’29) AIB 1929 Mad 688 (689). 

(’28) AIR 1928 Mad 680 (682). 

(’22) AIR 1922 Mad 452 (453). 

(’19) AIB 1919 Mad 359(362). (The judgment 
must define real rights and obligations of the 
defendants inter se.) 

(’18) AIR 1918 Mad 89(40, 42). (Finding un- 
necessary for the suit — Not res judicata — But 
if embodied in the decree it is res judicata.) 
(’88) 11 Mad 204 (206). 

(’27) AIR 1927 Nag 369 (369). 

(’24) AIR 1924Nag 429(430): 20 NagLB197. 
(’24) AIR 1924 Nag 142 (143, 144). (Decision 
necessary to decide plaintiff’s claim.) 

(’03) 16 C P L R 42 (43. 44). 

(’20) AIB 1920 Oudh 221 (222). (There must 
be conflict of interest.) 

(’34) AIR 1934 Pat 270 (272). (Plaintiff and 
defendant in the latter snit were ranged as 
respondents in the previous appeal— Held 
barred by res judicata.) 

(’26) AIR 1926 Pat 478 (480, 481). 

(’17) AIB 1917 Pat 585 (586, 687). (Ex parte 
decree can opera teasres judicata, but not deci- 
sion on issue not necessary to be determined.) 
(’28) AIR 1928 Bang 316 (316) : 6 Bang 575. 
(’25) AIB 1925 Rang 228 (229) ; 3 Bang 77. 
(’24) AIB 1924 Bang 279 (281, 282). 

(’07) 1907 Upp Bur Rul Civ. Pro. 6. 

(’81) AIB 1981 Sind 170(177): 26 Bind L B498. 
(’26) AIB 1926 Sind 282 (283). (There must 
be conflict of interest.) 
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If dll the oondltions exist the adjadieation will operate as res judicata 
between oo-defendants.” But it will not so operate, if either there is no conflict of 
interest between them* or there is no necessity to decide such conflict for granting 


[See tdeo (’21) AIR 1921 Oal 682 (682). 
(Oo-defendsnta — Oonsent-ddciee— No con- 
flict of interest between co-defendants — 
Decree is not res judicata.) 

(’20) AIR 1920 Iiah 64 (56). 

(•89) 2 G P L R 62 (68, 64).] 

8. (’29) AIR 1929 Mad 688 (640). 

(’38) AIR 1988 Rang 265 (257). 

(’86) AIR 1985 P C 139 (142) : 14 Pat 611 : 
62 Ind App 224 (P C). 

(’82) AIR 1982 P C 161 (164, 166) : 59 Ind 
App 247 : 10 Rang 822 (P 0). 

(’38) AIR 1938 All 206 (208) : 55 All 260. 
(’82) AIR 1982 All 643 (646). 

(’32) AIR 1932 All 520 (622, 623). 

(’20) AIR 1920 All 189 (190). 

<’20) AIR 1920 All 30 (31): 18 All h Jour 126 
(128). 

<’19) AIR 1919 All 818 (320) : 17 All L Jour 
226 (228, 229). 

<’13) 11 All L Jour 844 (848). 

(’ll) 10 Ind Cas 324 (325) (All). 

(’10) 7 Ind Gas 67 (67) (All). 

(1900) 22 All 386 (390). 

(’96) 18 All 66 (67, 68). 

(’82) 4 All 92 (96, 97). 

(’14) AIR 1914 Bom 134 (136) : 86 Bom 438. 
(’08) 6 Bom L R 97 (98). 

(’87) 11 Bom 216 (220). 

(’07) 6 Cal L Jour 611 (628) : 36 Cal 193. 
(’88) 9 Cal 120 (124). 

(’81) 6 Cal 91 (93). 

(’67) 7 Suth W R 181 (182). 

(’88) I Ij R (1988) Lab 75 (78, 79). 

(’36) AIR 1936 Lab 644(54.7). (Person having 
same interest as plaintifl impleadedasdefen- 
dant in prior suit — Uis interest hostile to 
other co-defendants — Decision operates as 
res judicata.) 

(’35) AIR 1936 Lah 102 (108). (It is not a 


(’24) AIR 1924 Mad 604(606). ((1848)3 Hare 
627 FoUowed.) 

(’19) AIR 1919 Mad 212 (216). 

(’13) 21 Ind Cas 15 (16) (Mad). 

(’ll) 11 Ind Cas 17 (17) (Mad). 

(’10) 6 Ind Cas 760 (760, 761) : 83 Mad 112. 
(’07) 80 Mad 447 (448, 449). 

(’06) 29 Mad 616 (617). 

(’94) 4 Mad L Jour 282 (283) : 18 Mad 164. 
(Though the previous suit was tried ex parte 
the decision in that suit will be res judicata 
as between the defendants.) 

(’92) 16 Mad 264 (265). 

(’92) 2 Mad It Jour 2()3 (206). ' ’ ’ 

(’91) 14 Mad 824 (827). 

(’24) AIR 1924 Nag 142 (143, 144). 

(’26) AIR 1926 Oudh 281 (287):290udhCas 336 
(’37) AIR 1987 Pat 27 (30). (Eetd, there was 
conflict of interest and titles between the co- 
defendants and res judicata operated.) 

(’38) AIR 1933 Pat 146 (147). 

(’39) AIR 1939 Pesh 1 (2). 

(’16) AIR 1915 Low Bur 133 (133) : 8 Low 
Bur Rul 105. 

(’31) AIR 1931 Sind 170(m):26 Bind LR 493. 
[See also ('29) AIR 1929 All 814 (816). 

(’81) 9 Cal L Rep 865 (368).] 

[But see (’86) 12 Cal 580 (582) (F B). 

(’71) 16 Suth W R 128 (129). 

(’93) 6 G P L R 87 (89).] 

. (’29) AIR 1929 Mad 291 (292). 

(’28) AIR 1928 Pat 608 (606) : 7 Pat 666. 
(’87) 1987 All L Jour 1141 (1149, 1160). 

(’27) AIR 1927 All 866 (366). 

(’23) AIR 1923 All 169 (170). 

(’14) AIR 1914 All 398 (399). 

(’10) 6 Ind Cas 881 (388) (AU). 

(’08) 30 All 894 (398, 899). 

(’86) 8 All 91 (94). 

(’81) 8 All 152 (156, 157) (F B). 


condition that the plea of the non-contes- 
ting co-dofondant should not bo identical 
with that of the plaintiff.) 

(’88) AIR 1988 Lah 325 (826) : 14 Lah 442. 
(’88) AIR 1938 Lah 274 (277) : 14 Lah 31. 
(’27) AIR 1927 Lah 112 (112). 

’25) AIR 1925 Lah ^84 (484). 

’12) 1912 Pun L R No. 188, page 696 : 1912 
Pun Re No. 103. 

(’86) AIR 1986 Mad 252 (265). (Issue as to 
joint family nature of property decided be- 
tween co-defendants in suit by another — In 
suit between co-defendants, issue as to joint- 
ness is res judicata.) 

(’85) AIR 1935 Mad 821 (824). (Suit by co- 
mortgagee — Other co-mortgagee made defen- 
dant — Claim of co-mortgagee defendant ad- 
judicated being necessary to grant plaintiff’s 
relief — Subsequent suit by co-mortgagee de- 
fendant’s transferee for mortgage debt due to 
his transferor — Co-moftgageo plaintiff in 
prior suit made party — Decision in first suit 
operates as res judicata.) 


(’29) 117 Ind Cas 100 (102) (All). 

(’21) AIR 1921 Cal 632 (638). 

(’20) AIR 1920 Cal 541(541). (Ex parte decree 
against joint debtors docs not. operate as res 
judicata in contribution suit between them.) 

(’26) 96 Ind Cas 625 (627) (Gal). 

(’13) 18 Ind Cas 117 (118) (Cal). 

(’10) 7 Ind Cas 123 (124) (Cal). 

(’97) 24 Cal 880 (833). 

(’78) 2 Gal L Rep 406(407).(Joint decree against 
A, B and C satisfied by A alone — Subse- 
quent suit by A against B and O for contri- 
bution not barred.) 

(’72) 17 Suth W R 191 (192). (Decision be- 
tween ryot and body of co-sharers is not bind- 
ing upon several co-sbarors inter so.) 

(’69) 12 Suth W R 624 (526). 

(’64) 1 Suth W R 287 (288). 

(’21) AIR 1921 Lah 47 (47) : 2 Lah 88. (Co- 
defendant not necessary party — No conflict 
of interest— Decision not res judicata.) 

(’21) AIR 1921 Lah 26 (26). 

(’12) 1912 Pun L R No. 281, page 778. 


SmUobII' 

Mstelt 


8CPC. 14. 
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to the plaintiffl^ 9 ^ the conflict has not been d^ided.® It xlot, however, 
ifote Mil necessary - that the issue between the oo-defendants should have been . the only 
ground on which the Court eonld have decided the suit^ Nor is it necessary that 
there should have been an active contest between the co-defendants. It is. only 
necessary that there must have been a conflict of interest and this conflict may 
exist notwithstanding that one of the concerned defendants did not contest at 
all7^ But, where a defendant in a prior suit was ex parte and a co-defendant was 
added as a party later, it was held that as the former was not even aware of the 
claim of the other defendant, no question between the defendants could be said to 
have been heard and finally decided^** 

The decision between the co-defendants can be on a point directly and 
substantially in issue between them either actually or constructively. Thus, in an 
interpleader suit the several defendants-claimants are deemed to be claiming adversely 
to each other. If one of them puts forward a right as against the others, the latter 
must contest it on all grounds^ which might and ought to have been raised by 
them, and if they do not do i), ‘the point will be* deemed to be constructively in 
issue between them and to be impliedly decided.^ 


(’12) 1912 Pun L R No. 154, page 471 : 1912 
Pun Re No.' 42. 

(’06) 1906 Pun L R No. 102, page 411 : 1905 
■ ' Pun Re No. 79. 

(’60) 1880 Pun Re No. 121 (F B). 

(’39) AIR 1939 Mad 228 (288). 

(’38) AIR 1938 Mad 959 (960). 

(’32) AIR 1932 Mad 298 (299) : 65 Mad 601. 
(’24) AIR 1924 Mad 711 (712). 

(’22) AIR 1922 Mad 404 (405). 

(’18) AIR 1918 Mad 664 (668). 

(’17) AIR 1917 Mad 997 (1006). (Suit for "re- 
demption by puisne mortgagee against prior 
mortgagee— Mortgagor impleaded.) 

(’03) 26 Mad 837 (388). 

(’96) 18 Mad 374 (377). 

(’93) 16 Mad 61 (63). 

(’37) 20 Nag L lour 169 (168). 

(’24) AIR 1924 Nag 429(482):20NagL B197. 
(’34) AIR 1634 Oudh 437 (489). 

(’26) AIR 1928 Rang 315 (316) : 6 Rang 675. 
■). (’28) AIR 1928 Mad 680 (632, 635). 

(’27) AIR 1927 Rang 166 (156). (PlaintiS’s 
case dismissed — Issue between co-defendants 
need not bo decided.) 

(’31) AIR 1931 AU 696 (698). (Suit by remote 
reversioner— Suit dismissed as unsustainable 
— Nearer reversioners as defendants — Find- 
ing adverse to them recorded.) 

(1900)22 All 386 (890). 

(’96) 18 All 65 (68). 

(’23) AIR 1928 Bom 203 (206): 47 Bom 634. 
(’15) AIR1916Bom 222(228):40Bom 210(216). 
(’03) 6 Bom L R 97 (98). (Suit for redemption 
against mortgagee and his sub-mortgagee— 
I)Mree— Subsequent suit for redemption of 
sub-mortgage barred.) 

(’98) 22 Boin 246 (250). . 

(’26) AIR 1926 CM 906 (1000). 

(’19) AIR 1919 Cal 256 (267). 

(’01) 6 Cal W N 724 (726). 

(’SB) AIR 1988 Lah 227 (282). 

(’29) AIR 1929 Lah 294 (296). 


(’38) 1938 Mad W N 224 (226). 

(’85) AIR 1986 Mad 649 (651). 

(’25) AIR 1926 Mad 947 (948). (Finding on 
question of title neither necessary nor em- 
Mied in decree is not res judicata.) 

(’24) AIR 1924 Mad 868 (858). (Suit dismissed 
— Findings in judgment as between co> 
d^endahts not embodied nor implied in 
decree are not res judicata nor appealable.) 
(’24) AIR 1924 Mad 604 (606). 

(’22) AIR 1922 Had 452 (468). 

(’10) 6 Ind Cas 889 (889) (Mad). (Suit for 
partition dismissed— Plea of solf-acquisitioa 
not raised-Plea not barred in subsequent suit.) 
’30) AIR 1980 Nag 3(4): 26 Nag L R 121. 
’24) AIR 1924 Nag 168 (169). 

(’86) 1986 Oudh W N 982 (997, 998). 

(’31) AIR 1931 Oudh 375 (876, 377). 

(’36) AIR 1936 Rang 308 (810). 

(’29) AIR 1929 Bang 162 (163): 7 Rang 80. 
(’26) AIR 1926 Rang 71' (72). 

(’26) 96 Ind Cas 626 (627) (Cal). (Point only 
incidentally raised.) 

6. (’29) AIR 1929 Mad 291 (292). (Co-defendant 
withdrawing his plea, hence no finding 
given.) 

(’27) AIR 1927 Mad 60 (61). 

(’22) AIR 1922 AU 19 (21): 44 AU 334. (Co- 
defendant’s title not in issue nor determined.) 
(’10) 7 Ind Cas 892 (894) (Cal). 

(’ll) 1911 Pun L B No. 71, page 811. (Ques- 
tion of liability of the co-defendants in the 
previous suit left open by Court.) 

(’23) AIR 1923 Oudh 101 (102). 

(’99) 2 Oudh Cas 303(806). (Suitforarrearsof 
maintenance — Decree against one of the de- 
fendants — Liability of defendants inter se not 
decided— Suit for contribution not barred.) 
(’16) AIR 1916 Pat 126 (129). 

7. (’26) AIR 1926 AU 646 (546, 647): 47 AU776- 
7a.(’35) AIR 1986 Mad 61 (88). 

7b.(’88) 1988 Mad W N 234 (326). 

8. (’28) AIR 1928 Oudh 166 (179, 181). 
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The doetrine of m iudioata mxat, hovrever, be applied to oo.defeadant8 
'with great caution* In a partition suit where there is a complete partition the 
rights of each party are determinedi not only against the plaintiff but as against 
all the co-defendants and such determination will, therefore, bar a subsequent suit 
between the co-defendants on the points decided.'* But whether rights between 
co-defendants amongst themselves have, or have not, been determined in any 
particular case, depends on no hard and fast rule. It is necessary to bear in mind 
in each case the nature of the partition suit brought." Where the partition is not 
a complete one but only the plaintiff is divided off, it will not be res judicata 
between the defendants inter se, as there could, in such a case, be no conflict of issues 
between them.'* 

In the case of a nominal or pro forma defendant there is really no conflict 
of interest between him and another defendant and so there can be no res judicaAa 
between them.'* 


47. Oo-plaintiffB. — The same principles of res judicata applicable to 
co-defendants apply also to co-plaintiffs inter se. Therefore, if there is a conflict of 
interest between them and it is necessary to decide that in order to give relief 
against the defendants and the matter is decided, then it will operate as res 
judicata between the co-plaintiffs.' Where there is no such conflict,* or it is not 
necessary to decide it for the purpose of granting relief against defendants,* or it 
is not decided either actually or constructively,* there can be no question of res 
judicata between them. 

48. “Parties under whom they or any of them olairn." — The whole 
policy of the Code is that if the proceeding originally instituted is right and proper. 


any decision obtained therein is binding 
interest may devolve.' A previous decision. 


9. (’25) AIR 1925 Cal 431 (432): 61 Cal 997. 

(’17) AIR 1917 Cal 679 (679). 

(’34) AIR 1934 Oadb 437 (439). 

10. (’26) AIR 1926 Sind 282 (283, 285). 

(’10) 32 All 469 (475). 

(’30) AIR 19.30 AU 287 (288); 61 All 850. 

(’29) AIR 1929 All 500 (501). 

(’01) 3 Bum L B 94 (97). 

(’78) 3 Cal 551 (552). 

(’25) AIR 1925 Oudh 566 (566, 567). 

(’19) AIR 1919 Oudh 105 (108): 22 Oudh Cas 
300 (305). 

11. (’29) AIR 1929 Ondh 275 (277, 276);4 Luck 713. 
(’26) AIR 1926 Sind 282 (285). 

12. (’23) AIR 1923 Bom 203 (205): 47 Bom 634. 
(’25) AIR 1926 All 246 (246). (Proceedings for 
partition of cosharer village — Bate of profits 
allowed to out-going co-sharers is not res 
judicata as between parties continuing ns 
co-sharers after partition.) 

(’32) AIR 1982 All 666 (668): 64 All 742. 

(’22) AIR 1922 All 19 (21): 44 All 334. 

(’86) 8 All 91 (94). 

13. (’10 6 Ind Oas 654 (559) (Cal). 

(’01) 26 Bom 74 (77). 

(’36) 64 Cal L Jour S (5).. : 

(’35) 62 Cal 642 (662). 

(’19) AIB 1919 Cal 596 (597). 


on all persons on whom the right or 
therefore, is binding on all persons who 


(’07) 5 Cal L Jour 663 (667). 

(’38) AIR 1938 Lah 842 (846). 

(’21) AIB 1921 Lah 47 (47, 48): 2 Lah 88. 
(’14) AIR 1914 Lah 161 (163). 

(’32) AIR 1932 Mad 298 (301); 55 Mad 601. 
(’39) AIR 1939 Pat 226 (228). (Suit by 4 and 
B against C — A dying — A’ a son, D refusing 
to join the suit as plaintiff and, hence, made 
pro forma defendant — Decision in C’s favour 
not res judicata against D.) 

(’30) AIB 1930 Pat 365- (356). 

Note 47 

1. (’25) AIB 1926 Mad 645 (650). 

(’33) AIR 1983 Lah 569 (670). 

2. (’21) AIB 1921 Pat 218 (226). 

(’ll) 8 All L Jour 807 (809, 810). 

(’12) 14 Bom L B 854 (859). 

(’29) 122 Ind Cas 829 (329, 830) (Oudh). 

[But see (’88) AIB 1988 Lah 571 (574).] 

3. (’12) 14 Ind Cas 466 (467, 468) : 36 Bom 207. 
(’88) AIB 1938 Bom 287 (289): 57 Bom 488. 

4. (’18) AIB 1918 Mad 1080 (1081). 

Note 48 

1. (’28) AIB 1928 Mad 246 (248). 

(’26) AIB 1926 Nag 200(201):21NagLB169. 
(’22) AIB 19^ AH 19 (20) : 44 All 884, 

(’06) 38 Cal lOQI (1009). 


Ssotloiill 
Hotos 16-48 
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Seotloii 11 . 
Hotes 48-49 


claim under the parties to the decision,* whether they have notice of it or not* 
The words "parties under whom they br any of them claim" are very wide but 
their meaning should be restricted so as to bind a person only in respect of the 
interest represented by the party in the former suit at the time of the suit, the 
ground of privity for purposes of . res judicata being property and not personal 
relationship,* “Parties under whom they or any of them claim” comprise two classes 
of persons — 

(1) parties actually claiming under a party to the previous suit, and 

(2) parties who were represented by a party in the previous suit in 

respect of a public right or of a private right claimed in common for 
such person and others. See Explanation VI. 

It is necessary for the application of the rule of res judicata that the 
parties to the former suit under whom the parties in the subsequent suit claim, 
should have been ranged on opposite sides or, at least, have had confiicting 
interests.* Where the plaintiff and the defendant in the subsequent suit claim 
through the same person who was a party in the former suit, they cannot be said 
to claim under the parties to the previous litigation and the decision in that suit 
is, therefore, not res judicata,* Even though the defendant in the subsequent suit 
was a party to the prior suit, the decision in the prior suit will not be res judicata 
between the imrties to the subsequent suit, when both of them claim through the 
other party to the former suit.^ 


49. Parties olaiming under parties in previous suit. — A person is said 
to claim under another when ho derives bis title through the other by assignment 
or otherwise.^ But his title must have arisen subsequently to the commencement of 
the first suit.* Thus, where a pei'son is adjudged an insolvent, any decision obtained 


against him subsequently thereto will not 

2. (’27) AIR 1927 All 39 (41) : 48 AU 808. 

(’69) 13 Moo Ind App 270 (276) (PC). 

(’ll) 83 All 762 (766). 

(’82) AIR 1932 Bom 15 (18). 

(’16) AIR 1916 Bom 273 (274) : 40 Bom 606 
(612, 613). 

(’86) 9 Bom 198 (224, 282) (FB). (Judgment 
against one holder of service vatan lands is 
res judicata as regards a succeeding holder.) 
(’23) AIR 1923 Cal 121 (180). (Plea taken and 
abandoned by assignors cannot taken by 
assignees in subsequent proceedings.) 

(’21) 59 Ind Cas 808 (809) (Lah). 

(’16) AIR 1915 Lah 92 (98). 

(’24) AIR 1924 Mad 711 (712). 

(’69) 4 Mad H 0 R 349 (352). 

(’18) AIR 1918 Pat 41(46): 4 Pat L Jour 218. 
[See also (’27) AIR 1927 Mad 1081 (1082).] 

8. (’19) AIR 1919 Cal 169 (170). 

4. (’10) 5 Ind Cas 782 (783) : 33 Mad 459. 

(’09) 4 Ind Cas 1091 (1092, 1093) (Mad). 

(’31) AIR 1931 Nag 188 (188) : 27 Nag L R 
127. (SuccessiTe holders of a Jaghir). 

(’37) 1987 Oudh W N 423 (427). 

[See also (’31) AIR 1931 All 636 (642) : 64 
All 299 (PB).] 

6. (’87) 1887 All W N 246 (247). 

6. (’26) AIR 1926 Oudh 164 (166). 

(’03) 80 Cal 566 (564) : 80 Ind App 71 (PC). 

7. (’32) AIR 1982 Mad 198 (208) : 65 Mad 40. 


bind the Official Beceiver as his title 

Note 49 

.. (’07) 29 All 1 (3). 

(’22) AIR 1922 Pat 63 (67, 68) : 1 Pat 174. 
(’85) AIR 1936 All 888 (889). (Decision against 
judgment- debtor — Creditor subsequently 
attaching property involved in that suit is 
bound by that decision.) 

[See also (’10) 7 Ind Cas 184 (185) (Mad).] 
I. (’28) AIR 1928 Mad 686 (686). 
i ’24) AIR 1924 Nag 422 (423, 424). 

I ’93) 15 All 108 (111). 
r’86) 8 All 324 (337, 338). 

I ’16) AIR 1916 Cal 673 (674). 

’06) 32 Cal 857 (361). 

I ’67) 7 Suth W R 103 (103). 

’93) 1893 Pun Re No. 26. 

I ’88) AIR 1938 Mad 501 (602). (Title suit 
against vendor and vendee— Decree holding 
that vendor had no title — Appeal by vendee 
impleading plaintiff alone — Vendor not party 
to appeal — Vendor not appealing— Effect- 
Finding against vendor not res judicata 
against vendee sobs to bar his appeal — (AIR 
1937 Mad 228, Reversed).) 

(’82) AIR 1982 Mad 288 (239). 

’35) AIR 1926 Mad 868 (868). 

(’21) AIR 1921 Mad 80 (86) : 44 Mad 382. 

’16) AIR 1915 Mad 602 (603). 

I ’23) 78 Ind Cas 711 (718) (Pesh). 

’16) AIR 1916 Low Bur 102 (102). 
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arose previous to the decision.^ Similarly, a purchaser, mortgagee, lessee or donee 
of a property is not bound by a decree obtained in a suit against the vendor, 
mortgagor, lessor or donor commenced after the date of the purchase, mortgage, 
lease or gift.^* When the predecessor in the previous suit did not fill the same 
character as that in which the successor claims in the subsequent suit, it cannot 
be said that the latter is claiming under the predecessor.* 

50. Hindu son, if olaims through father. — A Hindu son gets his right 
to ancestral property by birth and does not claim through his father in resiKJct 
of such right.^ Much less can he be said to claim through the father whore he 
actually claims os the heir of a third i^erson.^ But a suit brought against tho 
Hindu father may bind the sons where the suit against the former was as 
representing his sons' interests also within the meaning of Explanation VI to 
Section 11.® Where, however, it is clearly proved that, as a fact, there was no 
representation of the plaintiff’s interests by his father in the previous suit, he will 
not, of course, be bound by tho decision.* See also Note 61, mfra. 

51. Co-heirSf if olaim under each other. — One heir docs not claim under 
another and cannot bo barred by res judicata by a decision against the former.^ 
See also Note 63b, infra. 

52. Co-owners, if claim under each other. — Nor docs one co.owner 
claim under another co-owner. A judgment rendered against one co-owner does not, 
therefore, bar a suit against another co-owner.* 


S3. Co-tenants. — Ordinarily a decision against one tenant cannot operate 
as res judicata against co-tenants, who were not parties thereto.^ In suits for 
rent under the Bengal Rent Act, 1869, where a registered tenant is sued for rent 
and a decree is obtained, tho loliole tenure is saleable under certain circumstances ; 
in such cases, therefore, the other tenants will also bo bound thereby.® In other 


3. (’24) AIR 1924 Mad G89 (G91) : 47 Mad 683. 
3a. (’33) AIR 1933 Lah 66 (67). 

(’35) AIR 1935 All 351 (353). 

(’35) AIR 1935 Mad 414 (416). 

also (’82) AIR 1932 Mad 238 (280).] 

4. (’94) 1894 Puu Ro No. 51. 

(’32) AIR 1932 Mad 198(203,204): 55 Mad 40. 
Note SO 

1. (’07) 29 All 1 (3). 

(’30) AIR 1930 All 727 (729). 

(’93) 1893 All W N 168 (169). 

(’88) 10 All 411 (413). 

(’ll) 9 Ind Cas 300 (302) : 1911 Pun Rc No. 
26 (PB). 

(’31) AIR 1931 Mad 550 (551). 

[S£« al^o (’16) AIR 1916 Lah 16 (19): 1916 
Pun Re No. 25.] 

2. (’78) 1 All 734 (743). 

3. (’30) AIR 1930 Mad 257 (258). 

(’30) AIR 1930 Mad 206 (208). 

(’29) AIR 1929 All 726 (730): 51 All 932. 

(’29) AIR 1929 Bom 213 (214) : S3 Bom 444. 
;’12) 15 Ind Cas 057 (658) (Cal). 

(’06) 1906 Pun L R No. 2, p. 5: 1905 Pun Re 
No. 68. 

(’79) 1879 Pun Be No. 103. 

(’99) 22 Mad 461 (462, 463). 


(’89) 12 Mad 236 (237)^ 

(’32) AIR 1932 Nag 90 (92). (Failure by joint 
Hindu father to take possible plea does not 
entitle son to plead that he was nut properly 
represented.) 

(’18) AIR 1918 Pat 73 (76): 2 Pat L Jour 726. 

4. (’29) AIR 1929 All 910 (911). (Suit dismissed 
on ground that a person had no right to 
continue suit cannot act as res judicata 
against his sons.) 

(’13) HAUL Jour 36 (38). 

(’31) AIR 1931 Mad 550 (551). (At tho time 
of the decree ag.ainst the father, the son was 
not born.) 

[See also (’87) 1887 All W N 217 (217).] 

Note 51 

1. (’82) 1882 Pun Ro No. 2. 

Note 52 

1. (’86) 13 Cal 362 (356). 

Note 53 

1. (’12) 16 Ind Cas 698 (701) (Mad). 

(’09) 1 Ind Cas 184 (185) (Cal). 

2. (’95) 22 Cal 364 (372). 

(’99) 26 Cal 677 (690, 691). 

(’05) 32 Cal 1031 (1033). 

(’98) 25 Cal 396 (898). 

[See also (’06) 10 Cal W N 240 (241)]. 


Section 11 
Motes 49-88' 
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Ssotloil 11 oases the ordinary rule that only the right, title and interest of the judgment- 

Hotes 08*55 debtor passes under the sale, will apply and the other tenants will not be bound 
by the decision in respect of their shares,^ unless the tenant sued actually so 
represented his tenancy that the decree should be regarded as a decree made in a 
suit against the tenant in his representative capacity.* 


01, Transferor and transferee. — In accordance with the principle noted 
in Note 49 above, a transferee will be a person claiming under the transferor 
within the meaning of Section 11 if his transfer is subsequent to the institution 
of the suit by or against the transferor^ but not otherwise.^ 


55. Mortgagor and mortgagee. — A mortgagee is a transferee from the 
mortgagor of an interest in the property mortgaged, and therefore, in respect of 
the interest transferred, the same principles as have been mentioned in Notes 49 
and 54 will apply. That is, the mortgagee will be bound by a decision against his 
mortgagor in respect of the mortgaged property, if the decision was in a suit 
which was instituted prior to the mortgage^ but not otherwise.’ 

In respect of the proprietary title to the propeiiiy mortgaged, the mortgagee 
is not a representative of the mortgagor and therefore a decision against the 
former in respect of such title is not res judicata against the latter.’ 

Whore a mortgagee sues a stranger tor possession on the ground that the 
mortgaged property belonged to the mortgagor, he is really suing in a representa- 
tive character on behalf of the mortgagor also and the decision will therefore 
operate as a bar in a subsequent suit by the mortgagor for redemption in which 
the stranger is also a party and tries to raise the same plea against the mortgagor.* 

A mortgagor cannot bo said to be claiming under his co-mortgagor.* But 
the Oudh Judicial Commissioner’s Court has held that a suit for redemption by 
a co-mortgagor roust be deemed to be one brought in a representative capacity 


8. (’09) 1 Ind Cas 184 (185) (Cal). 

(’09) 1 Ind Cas 539 (542) (Cal). 

4. (’21) AIR 1921 Cal*584 (590). 

Note S4 

1. (’16) AIR 1916 Low Bur 102 (102). 

(’26) AIR 1926 Kag 200 (201) : 21 Nag L R 
159. (Case of execution by assignee of a decree. ) 
(’87) 15 Ind App 97 (99) : 15 Cal 756 (PC). 

I ’84) 6 All 506 (509). 

’03) 27 Bom 266 (271). 

’01) 28 Cal 23 (26). 

’88) 15 Cal 94 (99, 100). 

I ’86) 12 Cal 299 (301, 802). (Alienee pendente 
lite.) 

(’39) AIR 1989 Mad 94 (95). (Prior suit by 
Court of Wards in charge of estate— Subse- 
quent suit by purchaser of estate.) 

(’25) AIR 1925 Nag 132 (134) ; 22 Nag L R 
110. (Alienee after preliminary but before 
final decree.) 

(’21) 59 Ind Cas 808 (809) (Lah). 

2. (’25) AIR 1925 Mad 858 (358). 

(’93) 15 All 108 (111, 112). 

(’24) AIR 1924 All 474 (475, 476). 

(’86) 8 All 824 (385, 886, 838). 

(’ll) 35 Bom 297 (300). 

(’98) 22 Bom 939 (948, 944). 

(’06) 1 Cal L Jour 837 (346). 


(’93) 1893 Pun Be No. 26. 

(’16) AIR 1916 Nag 78 (79) : 13 Nag L B 19. 
(’16) AIR 1916 liow Bur 102 (102). 

Note 5S 

1. (’14) AIR 1914 All 886 (888). 

(’12) 13 Ind Cas 641 (641, 642) (All). 

(’10) 6 Ind Cas 764 (765) : 84 Mad 115. 

[Se« also (’72) 18 Suth W B 206 (207). 

(’31) AIR 1931 Mad 542 (547 , 548)] . 

2. (’10) 32 All 119 (123). 

(’86) 8 All 324 (335, 838). 

(’35) AIR 1935 All 351 (358). (Decision against 
transferee from mortgagor after mortgage is 
not res judicata against mortgagee.) 

(’16) AIR 1916 Bom 204 (205) : 40 Bom 679 
(684, 686). 

(’96) 22 Cal 364 (371, 372). 

(’79) 4 Cal 692 (696). 

('69) 12 Suth W B 362 (863). 

(’35) AIR 1935 Mad 414 (416). 

(’26) AIR 1926 Oudh 1 (2) : 1 Luck 25. 

8. (’18) AIR 1918 Oudh 176 (180). 

(’01) 4 Oudh Cas 100 (103). 

(’24) 5 L B Oudh (Rev) 118 (118). 

4. (’24) AIR 1924 Bom 299 (299, 800). 

6. (’04) 32 Ind App 229 (241, 242) : 28 All 1 : 
9 Oudh Cas 7 (P C). 

(’18) AIR 1918 Oudh 26 (27) : 5 Oudh L Jour 
48 (47). 
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<m behalf of all the mortgagors and that, in that view, the deoision will bind 
them all.^ 


56. Jud^ment-debtori deoree-holder and anotion-purohaser. — An 

auction- purchaser in execution of a money decree purchases only the right, title 
and interest of the judgment-debtor and therefore claims under him and will 
therefore be bound by a previous decision against him in respect of such property.^ 
An auction-purchaser in execution of a mortgage decree not only purchases the right, 
title and interest of the judgment-debtor, namely his equity of r^emption, but also 
the mortgagee-interest which was vested in the decree-holder. (See 0. 34 R. 6, 
Note 19.) He thus purchases the whole property which had vested in the mortgagor 
and mortgagee together. He therefore represents both the mortgagor and the mort- 
gagee in respect of their respective interests.* Whether, in any particular case, he 
represents the mortgagor or the mortgagee depends upon the particular interest that 
is in question in the litigation. w. 

The auction-purchaser in execution of a decree on a mortgage is a purchaser 
of rights as on the date of the mortgage and will not be affected by a decision in 
a suit subsequent to the mortgager though the auction-purchase itself may be 
subsequent to the suit.* A purchaser in execution of a puisne mortgagee’s decree 
against the mortgagor and his sons who has purchased subject to a first mortgage, 
is not debarred in a suit by the first mortgagee on his mortgage from challenging 
the validity of the first mortgage as the sons themselves could have done, if the 
validity of that mortgage was not in question in the former suit.* It has been 
held in some cases* that even in the case of an auction sale in execution of a 
money decree, the auction-purchaser is a representative of a decree-holder in 
respect of his right to sell the properties of the judgment-debtor in execution of 
his decree. It is submitted that this view is wrong. A right to sell the judgment* 
debtor's properties in execution of a money decree is not an interest in property 
which alone is a ground of privity for the purposes of res judicata,^ See Note 19 
to Section 47 for a fuller discussion. 


In a revemie sale what is sold is not the right, title and interest of the 
defaulting proprietor but the whole property free from incumbiances. The auction, 
purchaser, in such a case, claims paramount title and not througli the defaulting 


proprietor and is therefore not barred 
against the defaulting proprietor.^ 

XrasrAIR 1925 Oudh 696 (697) ; 28 Oudh Cm 

212 . 

Note 56 

1. (’22) AIR 1922 Pat 63 (64, 67, 68):1 Pat 174. 
(’97) 24 Cal 62 (74). 

(’35) AIR 1935 All 888(889). (Property alleged 
as belonging to R attached by Sin execution 
of decree against R— Suit by B8 that it did 
not belong to R and that he was absolute 
owner^R and 8 impleaded and suit decreed 
r-Subsequent attachment of same property 
by R, another creditor of R and purchase of 
property by R — Declaratory suit by B8 — 
Decree in original suit is binding on Rand N 
and as such they cannot call upon R8 to 
prove his title again.) 

(*04) 26 All 447 (460, 464) (F B). 

(*96) 22 Cal 909 (919) : 22 Ind App 129 (P G). 


by res judicata by a previous decision 


(’33) AIR 1933 Lah 171 (172). 

(’22) AIR 1922 Nag 81 (82). 

(’ll) 14 Oudh Cas 89 (94). 

(’26) AIR 1926 Pat 478 (479). 

[8eo also (’28) AIR 1928 Pat 108 (109). 
(Auction-purchaser not a representative of 
decree-holder.)] 

2. (’29) AIR 1929 Rang 183 (183). 

3. (’22) AIR 1922 Mad 390 (390). 

(’10) 8 Ind Gas 846 (847, 848) (Mad). 

4. (’28) AIR 1928 Mad 557 (558). 

5. (’95) 18 Mad 13 (18). 

See also cases cited in F. N. (8), (9) and 
(10) of Note 19 to S. 47. 

6. See Note 48, ante. 

7. (’04) 8 Cal W N 676 (680). 

’05) 9 Cal W N 383 (385, 386). 

’20) AIR 1920 Cal 420 (421). 
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Notes S6-61 


A files a suit against B to establish his title to certain property. The suit 
is dismissed on the ground that the property belongs to B. C thereafter attaches 
the property in execution of a decree obtained by him against B. A prefers a claim 
under 0. 21 B. 58 and on its dismissal sues under 0. 21 B. 63, making B and G 
both defendants. It has been held by the High Court of Bangoon that C, the 
decree-holder, must bo held to claim under B and that therefore the previous 
decision in ^4*5 suit would oi)erate as res judicata in the latter suit in favour of C 
also.^®* See also the following decisions of the Allahabad High Court^*® which 
proceed on the view that an attaching creditor of is a person claiming under 
him, in regard to whom a decision passed in favour of or against A would operate 
as res judicata. But the judgment-debtor does not claim under the decree.holder. 
Thus, where C, a decree-holder, sues A^ the claimant under 0. 21 B. 63 to establish 
the title of B, the judgment-debtor, to certain properties and the suit is dismissed, 
the decision will not operate as res judicata in a subsequent suit by B against A 
on the strength of his title.^** Where 0, a defeated decree-holder, sued B, the 
judgment-debtor and the claimant, under 0. 21 B. 63 to establish the title of B 
to the attached proiierties, it was held by the High Court of Calcutta that the 
decision would not operate as a bar in subsequent suit between B and A.^ 

The Bombay High Court has, in the undermentioned case,® hold that an 
auction-purchaser is the representative of neither the judgment-creditor nor the 
judgment-debtor. It is submitted that the view cannot bo supported on principle.^® 


S7. LeBBOr and loBBeet — The lessor cannot be said to claim from the 
lessee and is not bound by the litigation against the lessee.^ Nor can a lessee be 
said to claim under the lessor for the purposes of Section 11, unless his title as 
lessee arises subsequent to the previous litigatiofi which is alleged to operate as bar.^ 
A successor of a landholder to whom a special privilege is given under Section 26 
clause 3 of the Madras Estates Land Act, 1908, namely, the right to enhance a 
low rent agreed to by tho predecessor is, in respect of the right of enhancement, 
not a i)erson “claiming under*’ tho landholder.’’* Similarly, a transferee from a 
licensor who is not^ bound by tho license under Section 59 of tho Easements Act is 
also not bound by a previous decision in a suit by tho licensor against the licensee.^ 
Similarly, where in a former suit between the landlord and the tenant, the heirs 
of tho grantee of the tenancy set up a remission of rent, and it was held in favour 
of the heirs, and, subsequently, the heirs transferred tho tenure and transferees 
against whom the landlord brought a suit for rent raised tho same question of 


(’12) 15 Ind Gaa 869 (870) (Cal). 

(»07) 34 Cal 868 (871). 

(’86) 12 Cal 82 (90, 91). 

7a.(’S4) AIR 1984 Bang 206 (207). 

7aa.(’89) AIR 1939 All 202 (203). 

(’86) AIR 1936 All 722 (723). 

7b.(’90) 1890 All W N 177 (177). 

(’87) 11 Bom 114 (119). 

8. (’28) AIR 1028 Cal 130 (134) : 55 Cal 448. 

9. (’ll) 35 Bom 275 (277). 

10. (’95) 22 Cal 909 (919) : 22 Ind App 129 (PC). 
Note 57 


1. (’82) 11 Cal L Rep 122 (124). 

(’24) AIR 1924 Mad 576 (576, 577). 
(’27) AIR 1927 Bom 270 (272). 

(’85) 11 Cal 562 (566). 

(’75) 24 8utli 'WR128 (l29). 


(’21) AIR 1921 Mad 306 (308) : 44 Mad 514. 
(’35) AIR 1935 Nag 61 (62): 31 Nag LR 165. 
(Decision against Municipality in former 
suit who was a sort of lessee from Govern- 
ment — Government not bound by decision.) 
(’85) AIR 1935 Oudh 394 (398) : 11 Luck 209. 

2. (’24) AIR 1924 Mad 576 (577). 

(’19) AIR 1919 Cal 782 (785) (S B). 

(’21) AIR 1921 Mad 708 (708). 

[But tee (’37) AIR 1937 Mad 544 (546). (A 
lessee is bound by a judgment given against 
his lessor in the absence of any fraud or 
collusion on his part — The decision pro- 
ceeds on the ground that the lessee holds the 
property subordinately to the landlord.)] 

3. (’18) AIR 1918 Mad 312 (318, 314). 

4. (’80) AIR 1930 Oudh 208 (204). 
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remission of rent, it was held that the former suit did not operate as res judicata 
inasmuch as the transferees were only of the tenure and not of the exemptions from 
rent in which case alone they could be said to claim under the heirs for the purposes 
of Section 11.® 

88. HisoellaneouB. — Where an inam was granted to A and his male descend- 
ants in perpetuity, the successors to the inam are representatives of the prior holders 
for the purposes of Section 11. Each succession of a male heir does not involve a 
re-grant by the Government.^ 

An Official Assignee acting on behalf of creditors cannot be said to be 
representing the insolvent. A decision, therefore, against the insolvent in a previous 
proceeding is not binding on the Official Assignee acting on behalf of the creditors 
in a subsequent proceeding.^ 

A pre-emptor stands in the shoos of the vendee, and so a decision in a suit 
between the original vendor and the vendee relating to the pre-empted properties 
cannot be challenged in a subsequent suit between the original vendor and the 
pre-emptor.® 

A decree for foreclosure obtained against a life estate holder without 
impleading the remainderman is not binding on the remainderman.* 


89. Persons represented in prior snits— Representative suits — Expla- 
nation VI. — Explanation VI of the Section extends the meaning of the words 
“under whom they or any of them claim’* by enacting that whore persons litigate 
bona fide in respect of a public right or of a private right claimed in common for 
themselves and others, all persons interested in such right shall be deemed to claim 
under persons so litigating. This Explanation is not confined to cases covered by 
0. 1 R. 8, infra but extends to include any litigation in which, apart from that Rule 
altogether, parties are entitled to represent interested persons other than themselves.^® 
In order that a suit might be a representative one under this Explanation, it is 
essential that — 

(1) the party litigating must do so in respect of a public right or of a 

private right claimed in common for himself and others, and 

(2) the litigation must bo conducted bona fide in respect of such right.* 
Where tliese conditions are satisfied, then a decision in such litigation will 

bind all persons interested in the right litigated.® 


5. (’08) 7 Cal L Jour 202 (207). 

Note 58 

1. (’25) AIR 1925 P 0 184 (187) : 52 Cal 971: 21 

Nag L R 117 : 52 Ind App 294 (PC). 

(’89) 12 Mad 285 (237). (Decree in a suit by a 
karnam as such binds his successor in respect 
of land held on service tenure.) 

2. (’25) AIR 1925 Mad 688 (688). 

3. (’38) AIR 1933 Lah 529 (580). 

4. (’31) AIR 1931 Oudh 358 (362) : 6 Luck 715. 

Note 59 

la. (’33) AIR 1933 P C 188 (189): 56 Mad 657 : 
60 Ind App 278 (P C). (AIR 1928 Mad 77, 
Overruled.) 

1’37) AIR 1987 Bom 288 (240) : I L R (1987) 
Bom 826. 

(’37) AIR 1987 Lah 70 (71). 

[8ee (’81) AIR 1931 Lah 161 (162) : 12 
Lah 497.] 


1. (’23) AIR 1923 All 388 (339, 340). 

(’95) 18 Mad 164 (167). 

(’33) AIR 1933 P C 183 (190) : 56 Mad 657 : 
60 Ind App 278 (P C). 

(’35) AIR 1935 Lah 505 (607). (Suit for decla- 
ration of title and possession by one of col- 
laterals for himself and excluding title of 
others — Decision in it does not operate as 
res judicata in suit by another, but is of 
evidentiary value.) 

(’35) AIR 1935 Lah 391 (395) : 17 Lah 20. 
(’28) AIR 1928 Mad 268 (271). (Fraudulent 
withdrav^al — No res judicata.) 

(’27) AIR 1927 Mad 646 (647). (The word 
**bona fide” in Expl. VI can only apply to a 
litigation where every attempt is made to 
bring all the persons interested before the 
Court.) 

2. (’24) AIR 1924 All 178 (180) : 46 All 110. 
(Dispute between trustees of a mosque and 


Seetionll 
Notes S7-69 
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IBsotiOD ll > The onus of proving the want -of hona fiiM m respect- of the previous 

-Note 59 litigation is on the party seeking to avoid the prior decisions.** Proof of negligence 
is not sufficient to establish such want of bona 


The words "public right” have been added in Explanation VI in view of' the 
new Section 91 and to prevent multiplicity of litigation in respect of publiS rights.* 
As regards private rights, there must be a community of interest between the 
parties such as is referred to in 0. 1 B. 8 of the Code.* In other words, they must 
claim under a common title? But, in the case of a public right, sdoh a right 
necessarily implies that it is claimed by the plaintiff in common with others and 
the expression in Explanation VI, "claimed in common for themselves and others” 
would be superfluous in the case of such a right and cannot apply to it.** Where 
it does not appear that all the persons intended to be represented are necessarily 
interested in obtaining the relief sought, a suit is not a representative one.* Nor 
will the Explanation apply where the plaintiff claims a right for Himself, though 
the right may be common to others also.* Thus, where A sues B, a decree-holder, 
that his property is not liable to attachment in execution of B's decree, B cannot 
be deemed to represent other persons holding other decrees against A and seeking to 
sell the property.* 


Whether a plaintiff, in a particular case, sues in a. representative character 
or a defendant is sued or defends in a representative character, depends upon the facts 
of that case. It also depends upon the substance and not the form of pleadings. 
Thus, it is not necessary that the cause title of the suit or pleading should make it 


Municipality decided against the lormot — 
They cannot in a subsequent suit by the 
public set up their rights to it.) 

(’17) AIR 1917 Pat 193 (193, 194). 

(’99) AIR 1999 All 776 (776) : 69 All 71. 

(’98) AIR 1998 AU 838 (389). (Decision in suit 
instituted in the interest of the estate binds 
persons inheriting afterwards.) 

(’86) AIR 1936 Lah 13(14h (Public or private 
right claimed ib common with others — 
Person may litigate bona fide and bind by 
B. 11, Civil P. C., others interested, by 
findings, though others not named.) 

(’19) AIR 1919 Lah 173 (173). (Suiton behalf 
of Mahomedan community.) 

(’14) AIR 1914 Lah 188 (136). 

(’37) AIR 1997 Mad 1088 (1089). 

(’90) AIR 1990 Mad 668 (679, 673) : 43 Mad 
487. (Suit for kattubadi against agraharam- 
dats.) 

(’31) AIR 1981 Nag 183 (188, 184) : 97 Nag 
L R 197. (Jagirdar — Decree against.) 

(’98) AIR 1938 Oudh 166 (183). (Decision 
against adoptive mother to the effect that 
she possessed no authority to adopt binding 
upon the adopted son.) 

(’01) 4 Oudh Cas 100 (104). 

(’84) AIR 1984 Pat 350 (361). 

[5ee also (’83) AIR 1933 Lah 396 (326) ; 14 
Lah 443. (Expl. VI applies to persons who 
are not actual parties.^ 

3a.(’37) AIR 1937 P G 1 (4) : I L R (1987) Mad 
268 ; 64 Ind App 17 (P C). 

(’88) AIR 1988 Lah 499 (601). 

3b.(’87) AIR 1937 P C 1 (4) ; I L R (1937) Mad 
363 : 64 Ind App 17 (P C). 


3. (’18) AIR 1918 Mad 166 (167). 

(’S3) AIR 1983 PC 183 (189) ; 66 Mad 667 : 
60 Ind App 278 (P C). 

(’14) AIR 1914 AU 441 (442) : 86 All 424. 

4. (’08) 16 C P L R 161 (162). 

(’ll) 9 Ind Cas 819 (820, 821) ; 88 All 493. 
(’81) 6 Cal 31 (S3). 

(1900) 23 Mad 28 (32). 

(’28) AIR 1928 Oudh 186 (199) : 26 Oudh 
Cas 188. 

6. (’88) 10 AU 411 (413). 

(’81) 6 Cal 49 (54). 

(’35) AIR 1986 Oudh 63 (67) : 10 Luck 443. 
(Person claiming in former suit whole estate 
for himself and asserting hisexolnsive title — 
He cannot be said to be representing inte- 
rests of others.) 

6a.(’37) AIR 1987 Lah 425 (428) : I L R (1937) 
Lah 629. (On appeal from AIR 1937 Lah 70.) 

6. (’05) 28 Mad 467 (468) (F B). (Quoting 
Daniell’s Chancery Practice.) 

(’82) 1882 Pun Re No. 111. 

7. (’07) 80 Mad 185 (190) : 84 Ind App 93(PC). 
(’27) AIR 1927 Mad 646 (647). 

(’76) 1 Bom U C R 141 (148). 

(’69) 12 Buth W R 117 (118). 

(’85) AIR 1986 Lah 587 (588). (Explana- 
tion VI applies only to those suits which are 
instituted in a representative capacity.) 
(’27) AIR 1927 Mad 645 (647). 

(’88) AIR 1988 Nag 169 (170^ 171): 29NagLR 
246. 

[See also (’87) AlR 1937 Lah 425 (437): 
I L R (1937) Lah 629.] 

8. (’96) 18 All 418 (413). 
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plain that the suit is one in a representative oapaoity.^ As examples of suits of a Seotlon li 

representative character may be mentioned, suits under Sections 91 and 92 of the Notes 69-80a 

0(^e, suits under 0. 1 B. 8, suits by or against the manager of a joint Hindu 

family, suits by or against a trustee or administrator and suits referred to in Notes 

60 to 67 below. A suit for partition by a member of a joint Hindu family wherein 

all matters in dispute between the members of the family are decided, is a suit 

brought by the plaintiff in a representative capacity.^^ The Explanation is not 

confined in its applicability to the right of a joint Hindu family or of a Malabar 

Tarwad or of joint trusteeship.^® 

A decision against a community is not res judicata against some members 
who stand in the second suit in a special capacity other than the capacity of a 
communal member, inasmuch as the latter claim is not under the same common 
title}^ 

SOa. Suits under 0. 1 R. 8 and Seotion 91 1 CIyH Prooedure Code.-— For 

fuller notes, see Note 59 above. 

Where a suit to which the provisions of 0. 1 B. 8, infra apply, is conducted 
without complying with any of the conditions imposed by that Buie, it has recently 
been held by the Privy Council that the benefit of Explanation VI to this Section 
cannot be extended to a decree in such a suit even though the litigation might 
have been hona fide} See also the following decisions which have fallowed this 
viow.^’‘ Their Lordships have, however, observed “that they would not exclude the 
possibility of a decree being within the benefit of the Explanation where the litiga- 
tion having been bona fide^ the omission to comply with the conditions of the Buie 
has been inadvertent and no injury has been sustained by the plaintiff in the second 
suit. But it is, their Lordships think, imperative to have it recognized that the burden 
upon a defendant seeking a ruling to that effect is heavy indeed.'* Accordingly, it 
has been held that tlie test in such cases is whether the previous litigation was bona 
fide and whether any injury had resulted to the i^laintiffs in the second suit on 
account of the omission (in the former suit) to comply with the requirements of 
0. 1 R. 8.^^ 

On the same principle, where a suit is brought by any member of the public, 
without the sanction of the Advocate-General, in respect of a public nuisance in a 

0. (’28) AIR 1928 Mad 445 (446)i ' 

9a.(’25) AIR 1925 Oudh 566 (566, 667). 

10. (’17) AIR 1917 Mad 457 (459). 

11. (’10) 6 Ind Gas 229 (230) : 33 Mad 483. 

Note 59a 

1. (’33) AIR 1933 P 0 183 (190) : 56 Mad 657 : 

60 Ind App 278 (PC). 

(’36) AIR 1936 P C 147 (149) (P C). (Case 
from Gold Coast Colony — An action by or 
on behalf of a family may result in res judi- 
cata, but such an action, if it is to bind 
absent or future members of the family, 
must bo so constituted according to the 
local rules of procedure or by a representa- 
tion order or in some other way that all such 
members can be regarded as represented be- 
fore the Court.) 

(’37) AIR 1987 All 289 (289). (AIR 1933 
PC 183, Followed.) 

(’97) 24 Cal 885 (889). 

(’87) AIR 1987 Lah 425 (426) : I L R (1937) 


Lah 629. (A decision in a representative suit 
binds all persons other than the plaintiffs 
expressly named in the plaint only when, 
(a) if the suit relates to a private right, the 
formalities as laid down in 0. 1 R. 8, C. P. 
Code, are observed, and (b) if the suit relates 
to a public right the formalities laid down 
in Section 91, C. P. Code, are observed.) 

(’65) 8 Mad 496 (499). 

[See also (’88) AIR 1988 All 523 (524). 

(’19) AIR 1919 Pat 280 (281).] 

The following cases are no longer good law 
in view of the above Privy Council case : — 
(’32) AIR 1982 Cal 271 (274) : 59 Cal 686. 
(’28) AIR 1928 Mad 77 (87, 88, 89): 61 Mad 
128 (F B). 

(’24) AIR 1924 Mad 88 (89). 

la. (’87) AIR 1937 Lah 425 (427) : I L R (1937) 
Lah 629. 

(’36) AIR 1986 Lah 965 (967). 

lb. (88) AIR 1988 Lah 869 (390) (F B). 

(’86) AIR 1986 Lah 965 (967). 
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Seotlpn 11 case in which no special damage has been caused, the decree in that suit will not 
NotoB89a*60 bind the other members of the public.^ 

60. Suits by or against shebaits and trustees. — A trustee suing or being 
sued as a trustee must be taken as suing or being sued on behalf of himself and on 
behalf of the whole body of persons interested in the subject-matter of the trust.^ 
Where a i^erson sues as a trustee of a certain institution, the decision in such a 
suit will operate as res judicata in any subsequent suit on behalf of the institution, 
notwithstanding that the person suing as trustee in the former suit occupied a 
representative position in regard to another institution also.^* But where a shebait 
of an idol sues or is sued as representing the idol and a decree is obtained by or 
against him, it is binding upon the succeeding shebaits not by virtue of Expla- 
nation VI but by reason of the fact that the shebaits with their predecessors and 
successors form one contimmts representation of the idol which is the party, and 
that consequently the subsequent suit is between the same parties? In the under- 
mentioned case,^* it has been held that this principle applies to a suit by the 
inahant of a mutt concerning the property of the mutt and that the decision in 
such a suit will be res judicata in a subsequent suit by a succeeding mahant. A 
decree against a shebait who, to the knowledge of the plaintiff, has been dismissed 
from the temple or who has been guilty of gross negligence in the conduct of the 
case, cannot be said to be a decree against the shebait as representing the idol and 
therefore cannot bind succeeding shebaits? 

A suit under Section 92 of the Code or one under Section 14 of the Beligious 
Endowments Act, 1863, is a representative suit prosecuted by the plaintiffs as 
representatives of the general public and a decision therein will operate as res 
judicata on all persons interested in the subject-matter of the suit.*^ But a suit 
under Section 92 will cease to be a suit of a representative character if it is 
subsequently amended without the sanction of the Advocate-General and by adding 

(’3C) AIR lose Lah 13(14, 1«5). (Previous suit 
bona fide and no injury caused to plaintiffs in 
next suit by omission to comply with 0.1 R. 8 
— Next suit held barred.) 

2. (’33) AIR 1933 P 0 183 (190) : 56 Mad 657 ; 

60 Ind App 278 (P C). 

(’37) AIR 1937 Lah 425 (427) ; I L R (1937) 

Lah 629. (On appeal from AIR 1937 Lah 70.) 

Note 60 

1. (’24) AIR 1924 Mad 88 (89, 90). 

(’32) AIR 1932 All 603 (605). 

(’24) AIR 1924 All 504 (506) : 46 All 651. 

(’14) AIR 1014 All 441 (442) : 36 All 424. 

(’38) AIR 1038 Lab 499 (501). (Suit against 
trustee of temple — Decision is res judicata 
in suit by worshippers.) 

(’38) AIR 1938 Lah 369 (388) (F B). (Suit for 
possession of mosque by mutwalli — Decision 
binds all Mahomedans.) 

(’36) AIR 1936 Lah 998 (999) : I L R (1937) 

Lah 100. (Decree against Municipality in 
respect of Government land transferred in 
trust and vested in Municipality operates as 
res judicata in subsequent suit by Govern- 
ment as the Municipality being constituted 
trustee represented the title for the time being) 

(’28) AIR 1928 Lah 888 (891). (Decision that 
property is not wakf in a suit by B against 
A under S. 92 C. P. Code— Subsequent suit 


by B against A and C for declaration that 
property is wakf — Previous decision is binding 
not only between B and A but also as be- 
tween B and C.) 

(’38) AIR 1938 Mad 257 (258). 

(’29) AIR 1929 Mad 687 (688). 

(’26) AIR 1926 Mad 267 (269). 

(’06) 29 Mad 553 (555). 

(’88) 11 Mad 191 (193). 

(’35) AIR 1935 Oudh 394 (398). 
la. (’38) AIR 1938 Mad 257 (258). 

2. (’74) 2 Ind App 145 (152) (P C). 

(’12) 14 Ind Gas 142 (143) : 39 Cal 887. 

(’07) 6 Cal L Jour 621 (633). 

(’15) AIR 1916 Cal 327 (329) : 42 Gal 440. 
(’13) 18 Ind Gas 394 (897) (Cal). 

(’07) 6 Cal L Jour 404 (407). 

(’07) 12 Cal W N 789 (742). 

(’02) 6 Cal W N 178 (180). 

(’73) 20 Buth W R 86 (89). 

(’91) 1 Mad L Jour 890 (391). 

[See (’27) AIR 1927 Cal 606 (607). 

(’08) 35 Cal 691 (696, 099).] 

2a.(’35) AIR 1935 All 255 (256). 

3. (’ll) 11 Ind Cas 280 (283, 284) (Cal). 

(’31) AIR 1931 Mad 641 (641, 642). 

4. (’25) AIR 1926 Mad 1070 (1071, 1072). 

(’37) AIR 1937 P C 1 (3) : I L R (1987) Mad 
263 : 64 Ind App 17 (PC). 
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reliefs not covered by Section 92.’’ A suit, not under Section 92 of the Code, for 
declaring certain trust deeds invalid brought without leave obtained under 0. 1 R. 8 
of the Code, is not a representative suit.** 


61. Suits by or against manager of a Hindu family. — A suit by or 
against the manager of a Hindu family where the latter has been bona fide acting 
on behalf of the other members interested, must be taken to bo one litigated in a 
representative capacity and will bind the others so interested as res judicata} 
The question whether a Hindu father, in a particular suit, in which ho alone of 
the family is a party, represents his co-iiarcenors, is a question to be decided with 
reference to the circumstances of each case.^ Thus, a Hindu father making an 
improper use of a tenure (e. g., construction of a building in an agricultural holding) 
cannot be allowed to represent his minor sons in a suit for ejectment on account of 
such use.^ 

Where a suit is decided against the father as representing the family, a 
subsequent suit raising the same question between the parties cannot bo said to 
be not res judicata merely by reason of the fact that the sons were not added as 


6. (’28) AIR 1928 P C 1C (20) : 55 Ind App 90 ; 
55 Gal 519 (PC). (Reversing AIR 1925 Cal 
187.) 

6. (’80) AIR 1930 Gal 787 (797) : 58 Gal 174. 
Note 61 

1. (’27) AIR 1927 P C 56 (57) : 51 Bom 450 ; 64 
Ind App 122 (PC). 

(’82) AIR 1982 Nag 90 (92). 

(’14) AIR 1914 P C 13C (137) : 3C All 383 : 41 
Ind App 21C (PC). (Affirming 33 All 71). 
(’78) C Ind App 233 (230, 287) (PC). 

(’72) 14 Moo Ind App 367 (370) (PC). 

(’39) AIR 1939 All 203 (205). (Constructive 
res judicata.) 

(’37) AIR 1937 All 731 (734). 

(’37) AIR 1937 All 108 (111). (Decision binds 
even minor members.) 

(’37) AIR 1937 All 28 (29). (But where there 
is a finding in the subsequent suit that the 
father who was a party to the previous suit 
was in collusion with the opposite party, 
S. 11, Ezpln, \I will not apply.) 

(’29) AIR 1929 All 775 (776) : 62 All 71. 

(’26) AIR 1926 All 201 (201). (Decree binds 
persons born subsequently.) 

(’26) AIR 1925 All 67 (68). 

(’20) AIR 1920 All 50 (51) : 42 All 359 (361). 
(’12) 17 Ind Cas 290 (290) (All). 

(’10) 83 All 71 (79). (Affirmed on appeal AIR 
1914 P C 136.) 

(’88) AIR 1938 Bom 465 (466, 467). (When a 
Hindu father files a suit for recovery of cor> 
tain property for the family for the benefit of 
himself and all his sons and in a representa- 
tive capacity, and agrees to be bound by a 
special oath taken by the defendant if such 
oath is taken, the decree following thereon 
binds the sons also not only on principles of 
Hindu law but also under S. 11, C. P. Code, 
read with Explanation VI thereto.) 

(’29) AIR 1929 Bom 213 (214) : 63 Bom 444. 
(It was doubted in this case whether it was 
res judicata by virtue of Explanation VI.) 
(’18) 16 Bom L B 86 (40). 


(’10) 84 Bom 854 (357). 

(’90) 14 Bom 597 (602, 603). 

(’88) 7 Bom 467 (472, 478). 

(’81) 5 Bom 685 (687) Note (8). 

(’15) AIR 1915 Cal 464 (470). (Bnt it must bo 
shown that the matter was one in which the 


member sued was entitled to represent the 
whole family.) 

(’88) 16 Cal 70 (81, 82): 14 Ind App 187 (PC). 

I ’24) AIR 1924 Lah 26 (27). 
i ’15) AIR 1916 Lah 92 (93). 

I ’24) AIR 1924 Mad 671 (673). 

I ’21) AIR 1921 Nag 62 (53). 

I ’14) AIR 1914 Oudh 353 (365). 

(’34) AIR 1984 Pat 617 (617). 

(’28) AIR 1928 Pat 557 (.561). 

I ’25) AIR 1926 Pat 808 (310). 

(’16) AIR 1916 Pat 269 (270) : 1 Pat L Jour 

221 . 

[See (’20) AIR 1920 PCI (3) : 47 Cal 924 
(931) : 47 Ind App 91 (PC). 

(’12) 34 All 672 (676, 676, 577) (FB). 

(’12) 34 All 649 (554 , 661, .571) (FB). 

(’32) AIR 1932 Mad 207 (212): 55 Mad 483. 
(A brother held not to represent other 
mcmliers of family.) 

[Sec also (’ll) 83 All 272 (276, 277): 38Ind 
App 45 (PC).) 

2. (’07) 17 Mad L Jour 197 (198, 199). 

(’33) AIR 1933 Nag 44 (46) : 20 Nag L B 77. 
(’14) AIR 1914 Bom 113 (114) : 89 Bom 29 
(33, 84). 

(’ll) 11 Ind Cas 291 (294) (Oudh). (Former 
suit held not representative.) 

[See (’07) 29 All 1 (8). (Case remanded to 
ascertain in what capacity the father sued 
in tho former suit.)) 

[S«« also (’19) AIR 1919 Mad 776 (776, 777). 
(Suit by a Hindu father to set aside an 
alienation on the grounds of undue influ- 
ence and fraud is no bar to a suit by tho 
sons to set it aside on the ground that it 
is not for a binding family purpose.)) 

3. (’07) 17 Mad L Jour 197 (198, 199). 


SedtloB ii 
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flEOtlon 11 party defendants.* The sons must be deemed to have been parties to the former 

Hotmei^s suit inasmuch as they vrere represented by the father therein.^ It is not neoeoiBary 

that he must have been described expressly as the manager of the family 

But the representation can be only in respect of joint family property 

and not other property.® So also, where the question is as to whether a debt 

contracted by the father is tainted by illegality, or immorality, the father cannot 
represent the sons in regard to such question and a decree against the father will 
not bar a suit by the sons attacking the debt as immoral or illegal.®* Similarly, it 
has been held that a prior decision against the father on the basis of an alienation 
of the joint family property made by the father will not bar a suit by the sons 
questioning the validity of the alienation.®^ A suit by or against a son cannot be 
binding on the father unless there is something to show that he sued or was sued 
in a representative capacity or asserted joint family, and not his own individual 
rights.^ 


62. Suit by or against karnavan of Malabar tarwad. — A decree in 
a suit in which the karnavan of a Malabar tarwad sues or is sued in a 
representative capacity and which he honestly conducts, is binding on the other 
members of the family though not actually made parties thereto.^ But where, for 
instance, the karnavan in the previous suit raised contentions opposed to the 
interests of the other members, e. ^., denying their membership of the tarwad^ 
be could not be taken to have represented them, and the decision against him will 
not operate as res judicata as against the other members in a subsequent suit.® 
Similarly, where the karnavan is acting in excess of his powers or is submitting 
to a decree in respect of a debt borrowed in excess of his powers, bo cannot be 
said to represent the tarwad.^ 


68. Suits by or against a Hindu vidow. — A Hindu widow represents 
the entire inheritance in respect of her husband’s estate and a decree against her, 
fairly and properly obtained, is binding on the succeeding heirs.' In Katama 


4. (’28) AIR 1928 Pat 436 (437) : 7 Pat 840. 

(’30) AIR 1930 Mad 257 (258). (Matter res 
judicata against father — Bes judicata is ope- 
rative against son also.) 

6. (’26) AIB 1928 Pat 486 (437) : 7 Pat 840. 

5a.('80) AIB 1930 Mad 206 (207, 208). 

6. (’26) AIR 1926 Oudh 75 (76, 76). (Property 
inherited by right of collateral succession 
cannot be treated as joint family property in 
respect of ^hich the manager as' such could 
sue or be sued so as to bind the rest of the 
family.) 

[See also (’82) 6 Mad 37 (42, 46). (Sons’ 
own property.)] 

6a.(’8g) AIB 1939 All 6 (7). (13 Cal 21 (PC) Fol- 
lowed.) 

6b.(’86) AIB 1936 Mod 488 (489). 

7. (’86) 1866 Pun Be No. 1. 

Note 62 

1. (’96) 20 Mad 129 (133). (Overruling 6 Mad 
201, 6 Mad 121 and referring to 7 Mad 413, 
8 Mad 484 (FB), 16 Mad 6 and 10 Mad 79.) 
(’21) AIB 1921 Mad 620 (621, 522, 623). 

(’36) AIB 1936 Mad 861 (863). 

(’23) AIB 1923 Mad 153 (166, 157). 

(’07) 30 Mad 216 (216). 


(’03) 13 Mad L Jour 68 (69). 

(’98) 21 Mad 8 (10). 

(’92) 16 Mad 403 (404). 

(’87) 10 Mad 322 (328, 329, 330). 

(’87) 10 Mad 223 (225). 

(’80) 2 Mad 328 (331, 333). 

[See also (’23) AIB 1923 Mad 614 (614).] 

2. (’10) 8 Ind Cas 129 (130) (Mad). 

3. (’37) 1987 Mad W N 436 (438). 

Note 63 

1. (’63) 9 Moo Ind App 539 (604) (PC). 

(’22) AIB 1922 Cal 821 (824, 326) : 49 Cal 46. 
(’31) AIR 1981 P C 114 (117, 118): 68 All 103: 
68 Ind App 158 (P C). 

(’84) 11 Ind App 197 (207) : 11 Cal 186 (PC). 
(’66) 11 Moo Ind App 241 (266, 267)( PC). 
(’29) 119 Ind Cas 446 (447) (All). 

(’25) AIB 1926 All 889 (840) : 47 All 490. 

(’15) AIB 1916 All 860 (364, 866, 866): 37 All 
496 (607). 

(’06) 1906 All W N 270 (271) : 28 All 241. 
(’86) 8 All 429 (482, 438). 

(’86) 8 All 866 (871). 

(’81) 1881 All W N 106 (106). 

(’76) 1 All 282 (288). 

(’18) AIR 1918 Bom 86 (86, 88) : 43 Bom S49 
(268, 264]i 





fJ^hiar y, Brimut- Majah JJf oofe?p .F;»/ai/a,* .Lord Justice Turner in delivering the 
judgrpent of the Board said : 

. . “ And their Lordships are of opinion that unless it could be shown that 

there had not been a fair trial of the right in that suit — or, unless that decree 
could have been successfully: impeached, on some special ground, it would have 
been an effectual bar to any new. suit in the Zillah Court by any person claiming 
in succession to Anga Moottoo Natohiar. For assuming her to be entitled to the 
Zamindary at all, the whole estate would, for the time, be vested in her, absolutely 
for some purposes, though in some respects, for a qualified interest; and until her 
death it could not be ascertained who would be entitled to succeed. The same 
principle which has prevailed in the Courts of this country as to tenants in tail 
representing the inheritance would seem to apply to the case of a Hindu widow ; 
«ad it is obvious that there would be the greatest possible inconvenience in holding 
that the succeeding heirs were not bound by a decree fairly and properly obtained 
against the widow.” 

It has been held by the Privy Council that a decision against the widow is 
binding on the succeeding heirs not by virtue of the rule of m judicata enacted 
in Section 11, but on general principles of res judicata.^ The principle applies as 
well to a decree based on a bona fide compromise as to a decree on contest.* The 
High Court of Allahabad has, however, in the undermentioned case,* held that a 


(’18) 17 Ind Cas 866 (867) : 37 Bom 172. 

(’15) AIR 1916 Oal 629 (633). 

(’07) 6 Cal L Jout 621 (631). 

(’07) 6 Oal L Jour 490 (624). 

(’94) 21 Cal 8 (17) : 20 Ind App 183 (PC). 

(’88) 16 Cal 40 (66) : 16 Ind App 105 (PC). 
(Deoree against widow as ropresenting estates 
binds subsequently adopted minor son.) 

(’68) 9 Suth W B 605 (507). 

(’18) AIR 1918 Lab 169 (170). 

(’88) 1888 Pun Re No. 139. 

(’25) AIR 1925 Mad 1270 (1272, 1273). 

(’22) AIR 1922 Mad 233 (234). 

(’07) 17 Mad L Jout 160 (161). 

(’01) 24 Mad 405 (407). (Daughter.) 

(’85) 8 Mad 348 (349). 

(’29) AIR 1929 Nag 27 (29). 

(’20) AIR 1920 Nag 239 (240, 241). 

(’18) AIR 1918 Nag 1 (5) : 15 Nag L B 24 
(29, 80). 

(’28) AIR 1928 Oudh 165 (182). 

(’18) AIR 19181’atl75 (177):3PatLJour426. 
[See (’76) 3 Ind App 72 (76, 84) : 1 Oal 289 
(PC). (Point not decided.)] 

[See also (’69) 12 Suth W R 504 (605).] 

!. (’66) 9 Moo Ind App 589 (604) (PCl. 
t. (’18) AIR 1918 P G 87 (91): 40 All .193: 46 Ind 
App 168 (PC). 

[See also (’16) AIR 1915 All 360 (366): 87 All 
496, 


(’19) AIR 1919 Bom 146 (160): 48 Bom 869. 

(’25) AIR 1926 Mad 1270 (1272,1273). (The 
rule is applicable only if the widow as a 
matter of fact represented the estate in 
prior litigation.) 

(’86) AIR 1936 Fat 200 (209, 210): 14 Pat 518. 

(’84) AIR 1984 Pat 696 (698).] 

4. (’22) AIR 1922 P C 866 (867^ 858): 40 Ind App 
842: 1 Pat 741 (PC). 


(’21) AIR 1921 Mad 475 (476). 

(’16) AIR 1916 AU 38 (41): 38 All 679 (686, 687). 
(’13) 85 All 240 (242). 

(’13) 11 All L Jour 574 (578, 679). (Collusive 
. compromise not binding.) 

(’12) 34 All 385 (387). 

(’12) 10 All L Jour 101 (105). 

(’12) 9 All L Jour 778 (780, 781). 

(’ll) 83 All 866 (867) : 38 Ind App 87 (PC). 
(’07) 29 All 289 (242, 243). (Collusive arbi- 
tration — Not binding.) 

(’18) AIR 1918 Bom 85 (86, 87) : 43 Bom 249 
(253, 254). (Compromise not fairly obtained 
■ — Not binding.) 

(’16) AIR 1916 Cal 988 (943). 

(’19) AIR 1919 Lah 292(294): 1919PanRo No.9. 
(’17) Air 1917 Mad 807 (808). (Allowing suit 
to go ex parte.) 

(’17) AIR 1917 Mad 826 (328). 

(’14) 1 Oudh L Jour 490 (492). (Confession of 
judgment.) 

(’18) AIR 1918 Pat 477 (480). 

(’17) AIR 1917 Pat 6OO (606). 

(’17) AIR 1917 Pat 490 (491, 492) : 2 Pat I> 
Jour 370 (876). (Compromise for her own 
interest not binding.) 

(’17) AIR 1917 Pat 86 (89) : 3 Pat L Jour 83 
(87).(No bona fides — Compromise not binding) 
The f Mowing eases in so far as they express 
a contrary view cannot now be accepted as 
correct : — 

(’09) 1 Ind Cas 180 (181) (All). 

(’08) 80 All 75 (76). 

(’07) 29 All 487 (494). 

(’86)8A11S66 (872). 

(’20) AIR 1920 Bom 81 (82). 

(’03) 5 Bom LB 885 (887). 

5. (’25) AlB 1925 All 79.(88) : 46 AU 687. 


Sfeotion 1ft 



284 


UBS ^rUSIOATA 


SSOtlOB 11 Hindu \ndow suing for the benefit of the estate must be taken to be suing in a 

Hots 88 representative capacity within the meaning of Explanation VI of Section 11, The 

attention of the Court does not, in that case, seem to have been drawn to the 
decision of the Privy Council referr^ to above to the effect that it is the general 
principle and not Section 11 that applies to such oases. 

Where a decree is passed against the widow on a ground personal to herself** 
or the litigation is not conducted by her bona fide tor the benefit of the estate, it 
binds only her widow’s estate and is not binding on the reversioner.* Whether the 
widow represents the estate in a litigation may be gathered from the nature of the 
allegations put forward and the issues raised, tried and decided in the former suit. 
The mere allegation that she did or did not, would be of little value. Was it a 

claim by or against the widow personally or the inheritance which she represented ? 

If the contentions raised are those connected with the inheritance and the trial 
was with reference to them, the widow must be held to be representing the estate. 
If not, the litigation must be deemed to be personal to her and not binding on 
the reversioners.^ Thus, a suit by a Hindu widow challenging an adoption,* or for 
recovery of the inheritance,* or for protecting or preserving the inheritance as against 
strangers,^* will be one brought by her as representing the estate. If, however, the 
suit is in relation to anything which she may have done herself to the prejudice of 
the reversionary heirs, she cannot be said to be litigating in respect thereof as 
representing the estate.^^ A decree thus obtained by a mortgagee on the basis of a 
mortgage not executed by her for legal necessity cannot bind the reversioners.’* If 
the mortgage was for legal necessity or for the benefit of the estate, the decree 
against the widow would, of course, be binding on the reversioners.’* 

The “special cause” referred to in the Shivaganga case^* must be ejusdem 
generis with unfairness or irregularity in the proceedings referred to by the Judicial 
Committee, and does not include a mere failure to implead the reversioner in the 


6a.(’38) AIR 1938 PC 264 (256, 258): I LB (1988) 
2 Cal 653: 65 Ind App 365: 32 Sind LB 918 
(PC). 

(’39) AIB 1939 All 197 (202). (Suit by daugh- 
ters.) 

C. (’19) AIB 1919 Bom 146 (148, 150) : 43 Bom 
869 (879, 883, 884). 

(’23) AIR 1923 Cal 204 (206). 

(’31) AIR 1931 All 407 (411). (Only a jndg- 
ment oE tho Court, given in a fair fight be- 
tween a female heir representing the estate 
operates as res judioata.) 

<’29) AIR 1929 All 963 (965) : 62 All 178. 
<’08) 80 All 394 (398). 

<’85) AIR 1935 Bom 181 (133). 

(’88) AIR 1983 Bom 126 (128). 

(’87) 11 Bom 119 (130). (Not bona fide.) 

(’31) AIB 1931 Cal 511 (613). 

(’31) AIR 1931 Cal 73 (75). 

(’12) 16 Ind Cas 437 (488) (Cal). 

(’12) 14 Ind Cas 299 (800): 39 Cal 925. (Death 
of widow — Pending suit — Legal representa- 
tive does not represent full estate.) 

(’99) 26 Cal 285 (298). 

(’89) 16 Cal 511 (613). (Decree lor arrears of 
rent.) 

(’84) 10 Cal 985(991,992); 11 Ind App 66 (PC). 
(’75) 1 Cal 133 (138, 140): 2 Ind App 276 (PC). 
(’98) 1898. Pun Be No 78. 


7. (’24) AIB 1924 Mad 801 (307). 

(’29) AIR 1929 All 963 (965) : 62 All 178. 

(’93) 20 Cal 906 (924). (Widow not represent- 
ing estate — No res judicata.) 

(’19) AIB 1919 Oudh 213 (214): 22 Oudh Cas 
156. (Do.) 

[See also (’85) 32 All 88 (42, 48). 

(’06) 9 Oudh Cas 839 (347, 848).] 

8. (’26) AIB 1925 All 79 (88) : 46 All 637. 

(’95) 1895 Pun Re No. 29 (P B). 

(’15) AIB 1915 Mad 637 (688, 639). 

(’84) AIR 1934 Pat 696 (698). 

9. (’09) 1 Ind Cas 62 (64) (Bom). 

(’13) 87 Bom 172 (177, 178). 

10. (’19) AIB 1919 Oudh 268 (269) : 22 Oudh Cas 
260. 

(’17) AIR 1917 Bom 11 (13) : 42 Bom 69 (79). 
(’36) AIR 1936 AU 422 (480). 

(’24) AIB 1924 Mad 801 (804). 

[But see (’18) AIR 1918 Mad 756 (757).] 

11. (’19) AIR 1919 Oudh 2.58 (259);22 Oudh Cas 260. 

12. (’25) AIR 1925 Pat 625 (673, 674): 4 Fat 610. 
(’19) AIR 1919 Oudh 258 (269) : 22 Oudh Cas 
260 (263, 264). 

[But SM (’18) AIB 1918 Oal 876 (877). (A 
decree against a widow and the then 
reversioner binds tho whole inheritance.)] 
18. (’09) 4 Ind Cas 488 (485) (Cal). 

14. ('66) 9 Moo Ind App 589 (604) (PO). 
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prior procieedings.** As to the' binding nature of ' oomprdmises made by the widow JteotidA If 
out of Court, on the reversionerB, see the undermentioned cases.^’ HotM 68-68a 

The above principles will apply also to the case of other female heirs with 
limited estates under the Hindu law. 


63a. Suits by Hindu rsTeraioners. — The right to sue a Hindu widow 
for a declaration that certain alienations made by her are not binding beyond her 
lifetime, belongs only to the nearest reversioner, except in cases where such rever- 
sioner has precluded himself from suing, in some way, by his own act or conduct, 
when a remote reversioner might sue.^ During the lifetime of the widow the 
reversionary right is a mere possibility and is common to all the reversioners, for 
it cannot bo predicated as to who would be the nearest reversioner at the time of 
her death. 'Where a suit is brought by the nearest reversioner in the lifetime of the 
widow that an adoption made by her is not valid or an alienation by her is not 
binding on the inheritance, it is not brought for his personal benefit, for the object 
is to remove a common apprehended injury to all the reversioners, presumptive and 
contingent alike. It is a suit brought in a representative capacity and on behalf of 
all the reversioners. The act complained of is to their common detriment just as the 
relief sought for is for thoir common benefit.^ The decision in such a suit affects 
the xoversionors as a body and under hlxplanation VI to Section 11 bars a fresh suit 
by another reversioner on the same cause of action.^ The principle would apply 
equally whether it is a docroe after contest or on a bona fide compromise.'* 


15. (’22) AIR 1922 Mad 233 (234). 

IG. (’18) AIR 1018 P C 70 (74) ; 40 All 487 (490) : 
46 Tnd App 118 (P C). 

(’22) AIR 1022 All 217 (219) : 44 All 428. 

(’24) AIR 1924 P Cl 56 (58, 59) : 47 Mad 181 : 
51 Ind App 145 (P C). 

(’17) AIR 1917 P 0 95 (98) : 45 Cal 690 : 45 
Ind App 35 (P 0). (Hold not binding, as the 
conditions which make a decree against a 
limited owner, binding on the estate, were 
absent in the case.) 

(’14) AIR 1914 P 0 44 (46) (P C). 

('26) AIR 1925 Oudh 30 (33). 

Note 63a 

1. (’14) AIR 1914 P C 34 (35) : 37 All 45 (P C). 

2. (’15) AIR 1915 P C 124 (125) : 38 Mad 406 ; 42 

Ind App 125 (P C). 

(’31) AIR 1931 Lah 79 (80) : 12 Lab 275. 

3. (’26) AIR 1926 P C 272 (276, 277) : 52 Ind 

App 398 : 47 AU 883 (P C). 

(’16) AIR 1916 P 0 124 (126) : 38 Mad 406 : 
42 Ind App 125 (P C). 

(’25) AIR 1925 All 483 (484) : 47 All 505. 

(’22) AIR 1922 All 301 (308, 309) : 44 All 19 
(FB). (The decisions in AIR 1921 All 237,22 
All 33 and 3 Ind Gas 117 in so far as they are 
against this decision must be deemed to be 
overruled by this decision.) 

(’02) 4 Bom L R 893 (908). 

(’39) AIR 1939 Oal 135 (140). (AIR 1916 P 0 
117, Relied on.) 

(’32) AIR 1982 Cal 271 (274) : 59 Cal 636. 
(Principle of res judicata in representative 
suit stated.) 


(’68) 9 Snth W B 463 (465). 

(’38) AIR 1938 Lah 571 (673). 

(’29) AIR 1929 Lah 296 (305) : 10 Lah 613. 
(Different alienation and different cause of 
action — No bar.) 

(’28) AIR 1928 Lab 371 (373). 

(’27) AIR 1927 Lah 835 (835). 

(’25) AIR 1925 Lah 180 (160). 

(’25) AIR 1925 Lah 89 (90) : 5 Lab 421. 

(’25) AIR 1926 Mad 1162 (1163). 

(’25) AIR 1925 Mad 86 (86, 87). 

(’18) AIR 1918 Mad 659 (661). 

(’19) AIR 1919 Mad 479 (482) : 49IndCa8268 
(271, 272). 

(’22) AIR 1922 Oudh 236 (242) ; 25 Oudh Cas 
189. 

(’20) AIR 1920 Oudh 265 (267);7 Oudh L Jour 
342 (347). 

(’31) 135 Ind Cas 505 (506) (Lah). 

(’26) 98 Ind Cas 505 (505) (All). 

[See (’98) 21 Mad 344 (351).] 

The following decisions to the contrary are 
no longer good law ; — 

(’03) 25 All 546 (576). 

(1900) 22 All 882 (383). 

(’05) 82 Cal 62 (67, 71).- 

(’84) 10 Cal 324 (833) : 10 Ind App 150 (P C). 

(’03) 13 Mad L Jour 369 (361, 362). 

4. (’07) 1907 Pun L R No. 120, page 384: 1907 
Pun Re No. 37. 

(’22) AIR 1922 P C 366 (368) : 1 Pat 741 ; 49 
Ind App 342 (P C). 

(’33) AIR 1988 Oudh 822 (326), 


80F0. 15. 
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Uotton 1£ Where in the previous suit the plaintiff who sued as a reversioner was 

Notes 68ft'^S held not to be a reversioner, ho cannot be said to havo represented the reversionary 
body and, therefore, the decision would not operate as res judicata against other 
reversioners.® Again, where a reversioner sues ngt in a representative capacity hut in 
a |)erBonal one, it will not oj^rate as res judicata in a suit by the actual reversioner 
after the widow’s death.® 

63b. Deoree against one only of several legal representatlveB. — Where 
one of several legal representatives is sued alone, he sufficiently represents the 
estate of the deceased for the purposes of the suit and in the absence of fraud or 
collusion the decrco passed in such suit is binding on the estate and on all the 
other representatives.' But where a iierson is substituted as the legal representa. 
tive of a deceased party without deciding whether he was such representative, the 
decision in the suit would not bar as res judicata, a subsequent suit by such 
representative for a declaration that the decree is not binding on him.® A suit 
against a wrong person as the legal representative of a deceased irerson is not 
res judicata in a subsequent suit against the real heir.® As for execution proceedings 
against wrong representatives, see Section 52, Notes 5 and C. See also Note 11 to 

0. 34 K. 1. 

64. Suits by or against administrators. — An executor or administrator 
of a deceased person’s estate represents the estate in litigation and a decision 
against him as such representative is binding on all persons who subsequently 
succeed to the estate.' 


66. Suits by or against a benamidar or agent. — A benamidar in fact 
represents the real owner and, so far as their relative legal iwsitions are concerned, 
he is a mere trustee fur tlie real ownor and a decision in a litigation by or against 
him will bind the l)eneficial owner as res judicata} The question may bo viewed in 
another aspect, namely that, in the absence of any evidence to the contrary, it is to 
be presumed that^tho benamidar has instituted the suit or defends it with the full 
knowledge of the beneficial owner.® In yet anotlicr view the benamidar is only 
another name for the real ownor and, as such, the real owner himself m,ust ho 
deemed to bo a party for purposes of Section 11.® Whore, however, the benamidar 


6. (’26) AIR 1926 All 573 (573). 

(’25) AIR 1925 All 585 (086) : 47 All 929. 

6. (’30) AIR 1930 All 9 (11). 

Note 63b 

1. (’02) 26 Mad 230 (234, 235). 

(•28) AIR 1928 Mad 1199 (1199, 1200). 

(’ll) 10 Ind Gas 32 (8.3) (Cal). 

(’18) AIR 1918 Mad 147 (148). 

2. (’81) 6 Cal 777 (781). 

8. (’28) AIR 1928 I’at 362 (363). 

Note 64 

1. (’09) 4 Ind Cas 483 (485) (Gal). (Executrix.) 
(’05) 29 Bom 96 (100). (Administrator.) 

Note6S 

1. (’18) AIR 1918 P C 140s(143) ; 46 Cal 666 : 
46 Ind App 1 (P G). 

(’20) AIR 1920 Nag 184 (185). 

(’07) 4 All L Jour 689 (691) : 30 All 30 (32). 
(Right to redeem not availed of by benamidar 
— Subsequent suit by beneficial owner barred. ) 
(’96)18 All 69 (77). 


(’26) AIR 1926 Bom 115 (116, 116) : 49 Bom 
832. (Principle applies oven to cases falling 
within Dekkhan Agriculturists’ Relief Act.) 
(’93) 22 Bom 672 (679). 

(’87) 11 Bom 708 (722, 723). 

(’20) AIR 1920 Cal 425 (426). 

(’14) AIR 1914 Cal 896 (898). 

(’13) 20 Ind Cas 499 (600) (Cal). 

(’92) 15 Mad 267 (268). 

(’05) 3 Low Bur Rul 18 (19, 20). 

(’99) P. J. (Low Bur) 612. (Cited in 3 Low 
Bur Rni 18 (20).) 

2. (’84) 10 Cal 697 (705). 

(’96) 18 All 69 (77). 

(’13) 21 Ind Cas 979 (980) (Cal). 

(’09) 2 Ind Cas 990 (990) (Cal). 

3. (’84) 10 Cal 697 (705, 706). 

(’24) AIR 1924 Lah 702 (706). 

(’81) 8 All 812 (814). 

(’18) AIR 1918 Cal 258 (254). 

(’14) AIR 1914 Cal 328 (824). 

(’70) 13 Buth W R 167 (169). 
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protests that he is only a henamidar and does not want to carry on the litigation 
and yrants the real owner to be brought on record, but without doing so a decree 
is obtained against him, it cannot be said that he represented the real owner and 
the latter will therefore not be barred by res judicata} The same principles would 
apply to a decision against an agent. It is binding on the principal inasmuch as he 
must be deemed to bo a party to the suit.*^ 

66. Suits by or against joint contractors or wrong-doers. — Where the 
liability of the joint promisors or wrong-doers is single or undivided, there is only one 
cause of action and as soon as it is sued upon and a decree obtained, it is satisfied and 
exhausted.^ But where the obligation is joint and several a decree obtained against 
one without satisfaction is no bar to a suit against the other.^ 

67. Miscellaneous. — A creditor of a party is not a representative of the 
party for the purixises of Section 11.^ 

The municipal hoard represents the public in disputes about wells, etc., 
vested in them, and a decision against them in respect of such matters will bo res 
judicata in a subsequent suit by other iiersons.^ A judgment obtained against the 
municipal council in a former suit will operate as res jtidicata in a subsequent suit 
against the chairman of the municipal counci 1.^'^ The reason is that for the purpose 
of applying tlie principle of res judicata the municipal council and its chairman 
cannot be viewed as two independent entities. 

The Official Liquidator represents the debenture-holders and creditors as 
well as the company, and if an order is made against him in respect of the 
company's property, the order is conclusive in tho winding-up, on all parties so 
represented. 

A decree against a vatan liolder as representing the estate is binding on his 
successor.'*' Likewise a decree passed against a jahgirdar as representing the estate 
is binding on his successors.® 


68. Judgments in rem. — A judgment, as a rule, affects only tho parties 
thereto and their privies. Judgments in rem form an exception to this rule, and’ 
are valid not only inter partes but against all tho world. Sections 40 to 44 of tho 
Evidence Act deal with the relevancy of judgments of Coiuts of Justice. Section 40 
enacts that tho existence of a judgment, order or decree which, by law, prevents 
any Court from taking cognisance of a suit or from holding a trial, is a relevant 
fact when the question is whether such Court ought to take cognisance of such suit 
or to hold such trial. Section 41 deals with final judgments, decrees or orders of 
competent Courts in the exercise of Probate^ Matrimonial^ Admiralty or Insolvency 
Jurisdiedont or what is known as judgments in rem^ and it states that such 
judgments, decrees or orders are conclusive proof of tho matters specified in the 


4. (’1-0 ATR 1914 All 173 (175) : 36 All 446 
(450, 451). 

5. (’1.3) 1913 Pun L R No. 104, page 387. 

(’88) 11 Mad 809 (316). (Decision against 
manager of party.) 

Note 66 

1. (’79) 5 Cal 291 (298, 294). 

(’90) 14 Bom 408 (417). (Joint makers of 
promissory notes.) 

(’78) 18 Suth W R 458 (458, 459). 

2. (1900) 21 All 801 (807, 308). 


(’81) 7 Cal 627 (632, 683). 

(’84) 10 Cal 924 (927). 

[See (’01) 25 Bom 878 (886).] 

Note 67 

1. (’92) 15 Mad 477 (479). 

2. (’24) AIR 1924 All 178 (180) ; 46 All 110. 

2a. (’83) AIR 1938 Mad 59 (61). 

8. (’20) AIR 1920 P 0 56 (58) : 43 Mad 550 : 47 
Ind App 38 (PC). 

4. (’85) 9 Bom 198 (221) (FB). 

5. (’81) AIR 1981 Nag 188 (184): 27 Nag LR127. 
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fieotion 11 Section, and, by Section 4 of the Evidence Act, evidence cannot be allowed to 
NoteB 68*49 disprove the facts established by such judgments.^ As regards judgments in rem, 
therefore, strangers are in the same position as the parties themselves.^ 

As regards judgments which do not fall within Section 41 of the Evidence 
Act, they can only be evidence if they come under Section 42 or any other relevant 
Section of that Act,® but cannot he used for the purix)se of preventing the other 
side from proving facts which he sets up.^ 

A judgment is not a judgment in rem because in a suit by A for the recovery 
of an estate from J3, it has determined an issue raised concerning the status of a 
particular person or family.® As has been said before, the judgment must have been 
given by the Court in the exercise of its Probate, Matrimonial, Admiralty or Insol- 
vency Jurisdiction.®^ The judgment of an Insolvency Court declaring a person to be 
a creditor of the insolvent does not confer any 'legal character' on him within the 
moaning of Section 41 of the Evidence Act and hence such a declaration does not 
operate as a judgment in rem!"^ 

There is a broad distinction between the effect of a judgment in rem and a 
judgment in •personam. The point adjudicated upon in the former is always as to 
the status of the res and is conclusive against the world as to that status ; whereas 
in a judgment in personam the point whatever it may be which is adjudicated upon 
is conclusive between the parties or their privies.® 


69. Decree against minor. — As has been seen in Note 41 aiite, it is 
necessary, in order to maintain a plea of res judicata, that the person whose 
interest it is sought to bo bound or his predecessor in title should have been 
properly rei)resentod in the former litigation.^ When a decree is obtained against a 
minor who was not represented at all, or, what is the same thing in effect, 
represented by a person incompetent to act as guardian, the minor is no party to 
the suit and as such the decree is without jurisdiction and not binding on him as 


Note 68 

1. (’21) AIR 1921 Mad 248 (253, 255) : 44 Mad 
778 (FB). 

(’67) 7 Suth W R 338 (341). 

(’16) AIR 1916 P G 78 (80) : 43 Cal 694 : 43 
Ind App 91 (PC). 

(’31) AIR 1931 Cal 138 (139, 140). 

(’26) AIR 1926 Cal 568 (573). 

2. (’82) 6 Bom 703 (710, 711), 

3. (’96) 20 Bom 53 (57. 58). 

(’95) 22 Cal 533 (542) : 22 Ind App GO (PC). 
(Admissible under S. 13 of the Evidence Act.) 
(’88) 10 All 585 (586). (Do.) 

(1900) 24 Bom 591 (598, 599). (Do.) 

(’78) 3 Bom 3 (5). (Do.) 

(’08) 7 Cal L Jour 384 (386), (Do.) 

(’08) 7 Cal L Jour 90 (93). (Do.) 

(’07) 11 Cal W N 380 (388). (Do.) 

(’02) 29Cal343(354):29 Ind App 62 (PC). (Do.) 
(1900) 27 Cal 379 (391). (Do.) 

(’98) 2 Cal W N 172 (173). 

(’97) 1 Cal W N 120 (120). 

(’85) 11 Cal 745(748). (Admissible under S. 13 
of the Evidence Act.) 

(’33) AIR 1933 Lah 553 (554) : 14 Lah 630. 
(’33) AIR 1933 Lah 57 (57). 

(’12) 1912 PunLR No. 142, (pp. 429, 430). 
’92) 15 Mad 12 (14). (Admissible under S. 13 


of the Evidence Act.) 

[See also (’93) 15 All 261 (268, 269) (PC). 
(Affirming 12 All 1 on appeal.) 

4. (’21) AIR1921 Mad 248(253, 266):44 Mad 778. 
(’07) 31 Bom 143 (158). 

(’66) 2 Bom H 0 R 385. (Second edition 
p. 363 (365).) 

(’16) AIR 1916 Lah 322 (323). 

5. (’66) 9 Moo Ind App 539 (601) (PC). 

5a. (’28) AIR 1928 All 395(396). (Judgment that A 
is not the adopted son of Bis not one in rem.) 
(’33) AIR 1933 R.ang 250 (251) : 11 Rang 198. 
(Suit for restitution of conjugal right by A 
against B decreed — Declaratory suit by B 
against another that she is the wife of C — 
Former judgment is not one in rem.) 

5b. (’31) AIR 1931 Mad 441 (445, 448, 451) : 54 
Mad 601 (SB). 

6. (’28) AIR 1928 Sind 121(124): 22 Sind L R 105. 

Note 69 

1. (’14) AIR 1914 Low Bur 141 (141). 

(’09) 31 All 572 (582) : 36 Ind App 168 (PC). 
(Case of a minor not properly represented in 
execution proceedings.) 

(’14) AIR 1914 Bom 113 (113, 114) ; 39 Bom 
29 (34). 

(’01) 1901 PunLR No. 4, p. 11. 
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res judicata} Even where the minor was represented by a person competent to act, 
the decision will not operate as res judicata against him if his interests wore not 
properly represented owing to gross negligence or fraud or collusion of the 
guardian.’ As to what amounts to gross negligence such as would vitiate the decision 
against a minor, see undermentioned cases.'* 

In the absence of gross negligence or fraud or collusion of the guardian, a 
decree obtained against a minor properly roprosontod is res judicata} even in resiwct 
of pleas which might and ought to have been raised but which were not raised 
by the guardian.® A compromise without the Court’s sanction under 0. 32 11. 7 is 
without jurisdiction and cannot operate as res judicata} It was held in the 
undermentioned case® that where there aro several defendants besides the minor 
defendants, having identical interests, a decision therein is binding on the minors, 
as the other defendants must be deemed to have litigated on behalf of themselves 
and of the minors under Explanation VI to Section 11. Whore a major is 
improperly impleaded as a minor but no objection is raised by him in the suit nor 
any appeal preferred by him against the decree, he cannot have the decree declared 
not binding on him on the ground that he was a major.® 


70. Litigation must be under the same title. — Tho expression “title" in 
Section 11 refers to the capacity or interest of a party, that is to say, whether he 
sues or is sued for himself in his own interest or for himself as representing the 
interest of another, or as representing the interest of others along with himself', it 
has nothing to do with tho particular cause of action on which he sues or is sued.* 


2. (’74) 21 Suth WU 109 (109). 

(’20) AIR 1920 Oudh 84 (87). 

(’04) 32 IndApp220 (241) ; 28 All 1 ; 9 Oudh 
Gas 7 (PC). (Suit on behalf of minor — 
Minor not party oven on record.) 

(’14) AIR 1914 Bom 113(113, 114):39Bom29. 
(’97) 1897 Pun Re No. 38. 

(’73) 1873 Pun Re No. 66. 

(’29) AIR 1929 Mad 213 (219) : 52 JIad 175. 
(’27) AIR 1927 Pat 271 (276) : 6 Pat 388. 
(Application by guardian ad litem to be dis- 
charged on the ground of minor’s attaining 
majority — No notice to minor served.) 

3. (’28) AIR 1928 All 447 (448). 

(’26) AIR 1926 Tah 289 (290) : 7 Lah 129. 
(’32) AIR 1932 All 293 (300) : .54 All 646. 

(’19) AIR 1919 All 170(17 4):41 All 182(195,196). 
(’9.5) 19 Bom 571 (576, 577). 

(’95) 22 Gal 8 (11). 

(’17) AIR 1917 Lah 83 (84). 

(’12) 1912 Pun L R No. 15, pp. 48, 44. 

(’09) 1909 Pun L R No. 25, p. 112. 

(’98) 1898 Pun Re No. 35. 

(’33) AIR 1933 Mad 806 (816). 

(’20) AIR 1920 Mad 895 (897). 

(’15) 1915 Mad 384 (385). 

4. (’26) AIR 1926 All 36 (41) : 48 All 44. (Any 

act or omission which in tho result has 
brought prejudice to the minor’s intereiit.) 
(’25) AIR 1925 Mad 258 (259). (Omission to 
bring to the notice of the Gourt a previous 
judgment between the parties for the purpose 
of raising the plea of res judicata is not.) 


(’03) 5 Bom L R 174(176). (More withdrawal 
by a guardian ad litem from a suit is not.) 
(’18) AIR 1918 liah 223 (224) ; 1917 Pun Re 
No. 103. (Not preferring an appeal is not.) 
(’16) AIR 1916 Oudh 289 (289) : 19 Oudh Gas 
119. (Remaining ex parte is not.) 

6. (’18) AIR 1918 Lah 250 (257) : 1918 Pun He 
No. 13. 

(’94) 17 Mad 316 (334, 336). 

(’94) 1894 All VV N 141 (142). (Mere ncgli- 
gence not sufficient.) 

(1900) 24 Bom .547 (552). 

(’72) 17 Suth 'W R 492 (494). 

6. (’27) AIR 1927 Oudh 354 (364, 355). 

(’30) AIR 19.30 Lah 664 (655). 

(’24) AIR 1924 Mad 608 (609) : 47 Mad 476. 
[But see (’25) AIR 1925 Oudh 633 (C40).j 

7. (’17) AIR 1917 P 0 116 (151) : 45 Cal 17 : 44 
Ind App 229 (PC). 

(’ll) 36 Bora 53 (67). 

8. (’29) AIR 1929 All 346 (346). 

9. (’06) 28 All 416 (417). 

Note 70 

1. (’29) AIR 1929 All 400 (402). 

(’82) 5 Mad 239 (241). 

(’39) AIR 1939 All 110 (111). (Res judicata 
applies though the causes of action aro 
different.) 

(’35) AIR 1935 Oudh 121 (128); 10 Luck 361. 
("Same title’’ in S. 11 means same capacity 
— When a party occupies different positions 
in the two suits, tho decision in the prior 
suit will not operate as res judicata in the 
later suit.) 
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The followin^J classes of suits will, on the above principles, be suits litigated 
under the savie title : — 

(1) First suit for ix)sse8sion as reversioner of A, Second suit for the same 
relief as reversioner of B,^ The claim in each case is as an individual and therefore 
under the same title.*® 

(2) First suit as trustee. Second suit also as trustee.* The claim in each 
ease is as representing the persons interested in the trust and therefore under the 
same title. 

(3) First suit against a firm. Second suit against a partner thereof.* 

(4) First suit litigated as lieir of husband. Second suit on the basis of a 
claim for doiver,^ 

(5) First suit based on right by purchase. Second suit based on right as heirJ 

Where in the previous suit, title is asserted as heir under the customary 
law, the decision in such suit will bo res judicata in respect of a plea assorting 
title as heir under the iDersonal law.^® Where the plaintiff in both the suits sues as 
the reversionary heir in respect of a Hindu widow's estate, tlio more fact that in 
one of the suits the plaintiff professes also to sue in another capacity, viz., that 
of a donee and owner of the property does not make the second suit one not 
litigated under the same title/* 


Illustration 

On the death of A claimed certain lands as the real owner, on the allegation that 
K was a more benamidar for him, and the suit was dismissed. A then sued to recover the 
same land as the heir ot K, It was held that, in each case, he was suing only as an 
individual whether on the basis of a transaction being henami, or as the heir of K and 
that, therefore, his title was the same. It would be different if ho had brought the second 
suit as representing all the heirs.^ 


In the former suit, a Hindu father sued his son claiming certain property 
as his self-acquired property. The second suit was by the father against a creditor 
of the son and wg.s for declaration that the property was not liable to attachment 
in execution of a decree held by the creditor against the son. It was held that the 
creditor claimed under the son litigating under the same title and the bar of res 
judicata arose so far as tho question whether the property was the self-ac(iuired 
property of the father was concerned.^® See also the undermentioned case.^** 


The following are examples of suits 
(1) First suit in a personal or 

(’33) AIR 1933 Lah GO (67). (Plaintiff attacked 
a mortgage in the first suit and a gift in the 
second suit — Held though subject-matter was 
different, title litigated was same.) 

(’33) AIR 1933 Oudh 635 (537) : 9 Luck 237. 

2. (’29) AIR 1929 All 400 (402). 

3. (’20) AIR 1926 Mad 234 (234). 

8a. [See also (’09) 4 Ind Cas 241 (242) ; 34 Bom 
416. (Both suits in personal capacity.)] 

4. (’10) 7 Ind Cas 184 (185) (Mad). 

(’30) AIR 1930 Oal 47 (49): 57 Cal 258. (Both 
suits as mutawallis of wakf .) 

[See also (’38) AIR 1938 Mad 257 (258). (First 
suit by A as trustee of shrine — Second 
suit by shrine through A as trustee.)] 

6. (’09) 34 Bom 244 (249). 

[But see (’25) AIR 1925 Cal 1195 (1198). 


litigated under different titles : — 
individual capacity. Second suit in a 

(The issue in the second suit was not 
licard and decided in tho first suit — Tho 
observations as to title are, it is sub- 
mitted, not correct.)] 

6. (’20) AIR 1920 All 70 (72): 42 All 290 (294). 

(’27) AIR 1927 Oudh 60 (62). 

7. (’23) AIR 1923 Mad 257 (259): 46 Mad 186. 

7a.(’35) AIR 1935 Posh 150 (160). 

7b.(’38) AIR 1938 Nag 401 (405): I L R (1938) 
Nag 490. 

7c.(’37) AIR 1937 Mad 661 (652). 

7d.(’38) 42 Cal W N 560 (568). (First suit set- 
ting up purchase from defendant alleging 
that defendant inherited property from 
grandfather — Second suit alleging that de- 
fendant inherited property from father who 
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representative capacity, such as that of a trustee, and vice versa? 

(2) First suit as heir of K, Second suit as Manager of Mutt? 

(3) First suit in which A is impleaded as legal representative of a party 
who died pending suit. Second suit by A in his personal capacity and vice versa.^^ 
In the former case A only litigates as representing the deceased party and cannot 
set up pleas open to him in his personal capacity.^^ See also the undermentioned 
decisions. 

The words “between parties under whom they or any of them claim litigating 
under the same title*’ cover a case where the litigants in the later suit occupy by 
succession the same position as the litigants in the former suit. There is no 
distinction between forms of succession.'* 

In tho undermentioned cases,'* it was held that the person suing in the 
former litigation was litigating under a different title from that in which he was 
litigating in the later suit. Tho cases were, however, really decided on other grounds 
and the observations about tho litigation being on different titles, cannot bo accepted 


as correct. See also Note 38 and Note 
letters of administration to the estate of 

obtained it by deed of gift from grandfather 
— Plain tifl sues in same capacity in both 
suits. But question raised in second suit was 
not in issue in previous suit.) 

8. (’24) AIR 1924 Lah 275 (270). 

(’27) AIR 1927 Mad 1100 (1100). 

(’27) AIR 1927 P 0 128 (130, 131): 54Ind App 
238: 54 Cal 770 (PC). (Confirming AIR 1925 
Cal 990 but overruling the contention that 
where same shebaits sue other shebaits, they 
both represent the idol.) 

(’30) AIR 1936 All 422 (429). 

(’24) AIR 1924 All 355 (350) : 40 All 2.30. 

(’20) AIR 1920 All 318 (321) : 18 All L Jour 150 
(156). (Former suit brought to establish 
personal right — Subsequent suit on behalf of 
guild.) 

(’ll) 30 Bom 29 (36). 

(’98) 22 Bom 216 (220). 

(’80) 10 Bom 24 (27). 

(’79) 4 Bom .37 (39). 

(’39) AIR 1939 Cal 148 (151). (A decision in 
a prior suit against a party in his personal 
capacity cannot operate as res judicata against 
him in a later suit by him as mutawalli of 
a certain endowment.) 

(’21) AIR 1921 Cal 425 (420). (First suit under 
S. 5, Religious Fjndowinents Act — Public 
not made parties — Second suit by public 
under S. 92.) 

(’20) AIR 1920 Cal 379 (381): 47 Cal 860. 

(’70) 13 Suth W R .52 (55). 

( 33) AIR 1933 Lah 920 (921). 

(’31) AIR 1931 Lah 610 (013): 13 Lah 195. 
(First suit as owners — Defence in second 
suit as permanent tenants held not barred.) 
(’31) AIR 1931 Lah 161 (162): 12 Lah 497. 
(First suit under S. 92 — Second suit in in- 
dividual right.) 

(’30) AIR 1930 Lah 487 (488). (First suit as 
reversioner— Second suit as owner.) 

(*30) AIR 1930 Lah 284 (284). (Do.) 

(’29) 106 lud Cas 864 (865) (Lah). (Do.) 


59, ante. A applied as a widow of X for 
X. Tho application was dismissed on the 

(’17) AIR 1917 Lah 250 (250). 

(’1.5) AIR 1915 Lah 122 (123): 1915 Pun Ro 
No. 08. 

(’14) AIR 1914 Lah 288 (288): 1914 Pun Ro 
No. 1. (First suit as guardian of minor — 
Second suit in his own right.) 

(*80) 1880 Pun Ro No. 6. (First suit on joint 
claim for pre-emption— Second suit for ex- 
clusive right.) 

(’32) AIR 1932 Mad 589 (591). (Trustee.) 

(’22) AIR 1922 Mad 394 (396). 

’15) AIR 1915 Mad 62 (62). 

’13) 18 Ind Cas 973 (974, 976) (Mad). 

(’30) AIR 1936 Nag 71 (73) : 31 Nag L R Sup 
202 (Trustee ) 

(’26)’ AIR 1926 Ondh 678 (583) : 1 Luck 489. 

9. (’04) 28 Tiom 215 (226) (FB). 

10. (’25) AIR 1925 Mad 69 (69). 

(’29) AIR 1929 All 262 (2153). 

(•17) AIR 1917 Cal 667 (668). 

(’26) AIR 1926 Rang 191 (192). 

11. (•2.'i) AIR 1925 Mad 59 (59). 

[But tee (’22) AIR 1922 All 463 (464,465).] 
lla.(’37) AIR 1937 Bom 331 (336): I L R (1937) 
Boin 636. 

(’36) AIR 1936 Cal 585 (.589). (Executor im- 
pleaded in personal capacity — Decision not 
res judicata against him in his capacity as 
executor.) 

(’87) AIR 1937 Mad 163 (155). (First suit by 
life estate bolder claiming property to Iw 
trust property — Second suit by remainder- 
man in personal capacity — Widow cannot 
bo said to have litigated under same title.) 

12. (’16) AIR 1916 Bom 273 (276): 40 Bom 606 
(613, 614). 

(’24) AIR 1924 Nag 422 (423, 424). 

13. (’14) AIR 1914 All 109 (110). (Issues different.) 
(’34) AIR 1934 Oudh 293 (295). 

(’31) AIR 1931 All 73 (76). (Subject-matter 
of the two suits different and tho matter in 
issue also.) 
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Notes 70-78 


ground that X being the first husband’s brother of her marriage with X was void 
and that therefore she was not the widow of X, Subsequently the Deceased Brother’s 
Widow’s Marriage Act, 1921 (11 & 12 Geo.V, Oh. 24) was passed by which such 
marriages were validated retrospectively. A thereupon again applied as widow of X 
for letters. The High Court of Patna held that the application was not barred by res 
judicata on the ground that the loliole status of A had changed in the meantime.^^ 
It is submitted that the decision is not correct. The remedy in such cases can only 
be by way of revieio and not by way of a fresh application. 

71. Nature of title deriYed from party. — See Note 49 ante. 


72. Identity of subjeot-matter and oause of action. — Under the Code 
of 1859, Section 2, it was enacted as follows : — “The Civil Courts shall not take 
cognisance of any suit brought on a cause of action which shall have been heard 
and determined by a Court of competent jurisdiction in a former suit between the 
same parties or between parties undor whom they claim.” It was accordingly held 
in cases coming under that Code that where the cause of action in tlie subsequent 
suit was different from that in the former suit, the latter suit was not barred even 
if the issue decided was the same.^ The Codes of 1877, 1882 and the present Code 
have substituted the words “no Court shall try any suit or issue in which the 
matter directly and substantially in issue has been directly and substantially in issue 
in a former suit” for the words “the Civil Courts shall not take cognisance of any 
suit brought on cause of action which shall have been hoard, etc.” 


There is, therefore, nothing in the 
“any matter” mean “matter arising out of 

AIRleir^ll (22). (First suit as 
of A — Second suit as heir of B — Held to be 
on different title — Held also that the former 
decision was by a Court not competent to 
try the subsequent suit.) 

(’17) AIR 1917 All 261 (262). (Issues not same.) 
(’08) 5 All L Jour 729 (730, 731). 

(’34) AIR 1934 GaU356 (362): 60 Gal 1406. 
(Claim in the first suit as heirs to mother 
disallowed— Subsequent suit as heirs to their 
father’s estate not barred.) 

(’23) AIR 1923 Lah 16 (17). (Notin issue and 
not between same parties.) 

(’22) AIR 1922 Lah 44 (45). (Issues different.) 
(’16) AIR 1916 Mad 1101 (1101). (Case under 
S. 10.) 

(’35) AIR 1935 Nag 61 (62): 31 Nag LR 165. 
(’37) AIR 1937 Oudh 165 (167); 12 Luck 516. 
(In a prior suit lessor held entitled to eject 
lessees from certain shops— Subsequent suit 
by lessor to eject the same lessees from other 
shops— Judgment in prior suit could not 
operate as res judicata in subsequent suit as 
lessees claimed to hold under different titles.) 
(’12) 14 Ind Cas 12 (14) (Oudh). 

(’18) AIR 1918 Pat 275(276).(Issue3 notsamc.) 
[See also (’37) AIR 1937 Bom 334 (336): 

I L R (1937) Bom 636. 

(’32) AIR 1932 Bom 456 (458).] 

14. (’24) AIR 1924 Pat 624 (627, 628). 

Note 72 

1. (’86) 10 Bom 28 (30). 

(’74) 22 Suth W R 282 (283). (Cause of action 
same— Second suit barred.) 


present Section to show that the words 
the same cause of action**^ Nor is there 

(’74) 2 ind App 283 (286); 1 Cal 144 (146) 
(P C). (‘Cause of action’ in 8. 2, Act VIII of 
1859 to 1x5 construed with reference to sub- 
stance rather than to form of action.) 

(’75) 7 N W P H C R 251 (254). 

(’74) 22 Suth W R 172 (173, 174). 

(’73) 20 Suth W R 450 (452). 

(’73) 20 Suth W R 412 (413). 

(’72) 18 Suth W R 202 (203). 

(’72) 18 Suth W R 19 (20). 

(’71) 16 Suth W R 264 (264). 

(’70) 13 Suth W R 97 (98). 

(’69) 12 Suth W R 79 (80). (Cause of action 
same — Suit barred.) 

(’69) 11 Suth W R 244 (244, 246). 

(’69) 11 Suth W R 193 (193). 

(’69) 11 Suth W R 149 (149, 160). 

(’68) 10 Suth W R 100 (100). 

(’66) 6 Suth W R 44 (45. 46). 

(’70) 1870 Pun Re No. 59. 

(’72) 7 Mad H C R 160(166). (Cause of action 
same— Suit barred.) 

(1893-1900) Low Bur Rul 490. 

2. (’04) 6 Bom L R 594 (597, 598). 

(’24) AIR 1924 Pat 266 (266); 2 Pat 771. 

(’29) AIR 1929 Cal 445 (447). (Causes of action 
different — Res judicata should bo restricted 
to question of fact and mixed question of law 
and fact and not to pure question of law.) 
(’38) AIR 1938 Nag 401 (406); I L R (1938) 
Nag 496. 

(’28) AIR 1928 Nag 112 (112). (Causes of ac- 
tion arising out of same title — Second suit 
barred.) 
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any express allusion in the Section to the identity of the subject-matter of the two 
suits. The result or the fruit of the litigation at which the parties are aiming is 
no longer a matter for consideration for the Courts. What is to be considered is 
whether the issue which is directly and substantially in question in the subsequent 
suit has been directly and substantially in question in the former suit.^ In other 
words, it is the matter in issue directly and substantially, either actually or 
constructively, and not the subject-matter of the suit that forms the test of res 
judicata} If the matter in issue decided covers a subject-matter besides that 
in-solved in the first suit, it will still be res judicata} 

Where the causes of action in the two suits are different, it often happens 
that the matter in issue in the two suits is not the same. It also happens in 
many cases that the cause of action in the subsequent suit was not in existence on 
the date of the former and therefore could not have been raised as a ground of 
attack or defence in the former suit. In such cases, the former suit does not operate 
as res judicata in the subsequent suit, though the decisions do not specifically 


advert to this distinction but simply .hold 
the later suit and that therefore there is 


(’29) AIR 1929 Oudh 172 (174); 4 Luck 603 
(PB). (Referring to 20 All 110 confirmed in 
24 All 429 (P C); AIR 1924 Pat 265; 4 Ind 
Gas 763.) 

(’ll) 11 Ind Gas 346 (348); 14 Oudh Gas 117. 

3. (’02) 24 All 112 (115, 117). 

(’98) 26 Gal 671 (676). 

(’28) AIR 1928 All 02 (64). 

(’36) 63 Gal 650 (568, 659). (Subject-matter 
need not be the same in the two suits.) 

(’35) 157 Ind Gas 381 (382) (Gal). 

(’38) AIR 1938 Lah 369 (388) (PB). (Former 
suit for possession of mosque dismissed on 
ground of adverse possession of defendant — 
Mosque demolished — Subsequent suit for 
restoration of mosque and for declaration of 
right to say prayers— Issue in both suits 
same and second suit barred — Per Full 
Bench; Din Mahomed, J., dissenting.) 

4. (’82) 4 All 55 (68). 

(’33) AIR 1933 Oudh 535 (637) : 9 Luck 237. 
(’84) 12 Ind App 16 (21) : 8 Mad 219 (PG). 
(’10) 5 Ind Gas 278 (280) (All). (Identity of 
title and not of subject- matter that is impor- 
tant.) 

(’01) 23 All 5 (12). 

(’89) 11 All 148 (157, 163). 

(’89) 13 Bom 25 (32). 

(’80) 5 Bom 27 (29). (First suit on footing of 
partition which was held against — Second 
suit for partition not barred.) 

(’36) 63 Gal 660 (669). 

(’35) 157 Ind Gas .381 (382) (Gal). 

(’33) AIR 1933 Gal 879 (879). 

(’33) AIR 1933 Gal 222 (230). 

(’30) AIR 1930 Gal 47 (50) : 67 Gal 258. 

(’06) 2 Gal L Jour 540 (541. 542). 

(’88) 16 Gal 756 (761) ; 16 Ind App 97 (PG). 
(’24) AIR 1924 Lah 423 (424). 

(’33) AIR 1933 Mad 926 (928) ; 57 Mad 73. 
(Suit to recover arrears of kattubadi — The 
fact that previous deciBir>n as to the liability 
to pay kattubadi was given with respect to 


that tho cause of action is different in 
no res judicata} On a careful perusal of 


previous years has no bearing on the ques- 
tion of res judicata.) 

(’17) AIR 1917 Mad 299 (305). 

(’38) AIR 1938 Nag 401 (406) : I L R (1938) 
Nag 496. 

(’26) AIR 1925 Oudh 444 (444). 

(’25) AIR 1925 Oudh 390 (391): 29 Oudh Gas 93. 
(’26) AIR 1926 Oudh 118 (119). 

(’26) AIR 1926 Rang 122 (122) : 4 Rang 8. 
[But see (’31) AIR 1931 All 73 (76).] 

6. (’23) AIR 1923 All 613 (615): 45 All 515. 

(’24) AIR 1924 All 10 (10, 11). 

(’86) 8 Mad 219 (226) : 12 Ind App 16 (PG). 
[See also (1925) AIR 1925 Rang 30 (32): 2 
Rang 367.)] 

6. In the following cases it will be found that 
the matters in issue in the two suits were ' 
really di fferent : — 

(’84) 8 Bom 174 (181). 

(’35) AIR 1936 All 790 (791). (Two separate 
and unconnected buildings erected on land 
— Suit for removal of one and possession of 
laud underneath dismissed — Subsequent suit 
for removal of other is not barred.) 

(’35) AIR 1935 All 645 (647). 

(’32) AIR 1932 All 653 (554). 

(’29) AIR 1929 All 844 (844). (Suit dismissed 
for want of cause of action is not a bar.) 

(’29) AIR 1929 All 696 (697). 

(’29) AIR 1929 All 462 (462,463): 51 All 842. 
(Gase under Agra Pre-emption Act.) 

(’23) AIR 1923 All 176 (179): 46 All 59. 

(’02) 4 Bom L R 960 (961). 

(’90) 1890 Bom P J 72 (72). 

(’87) 11 Bom 160n (165n). 

(’83) 7 Bom 408 (410). (Previous suit on no 
cause of action at all.) 

(’86) 12 Gal 339 (345, 848). 

(’38) AIR 1938 Lah 492 (493). (First suit for 
pre-emption on the ground that an alleged 
gift to a Muhammadan widow was in reality 
a sale — Suit dismissed — Second suit for 
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Kotea 72-73 


the said decisions it will be found in all those cases that the matter in issue was 
not the same in the two suits or that the cause of action in the subsequent suit 
was not in existence at the date of the former suit and could not have been the 
subject of litigation then. The same observations apply to decisions which hold that 
thoi’o is no res judicata as the subject-matter of the later suit was dififerent from 
that in the former suit.^ On the examination of such cases it will be found that, 
as a matter of fact, the matter in issue was different in the two suits or that the 
ground of attack or defence did not exist at the date of the former suit and therefore 
could not bo raised in the former suit.® 


73. The Court trying the former suit must have been competent to 
try such subsequent suit or the suit in vhioh such issue has been subsequently 
raised. — Section 2 of the Code of 1869 and Section 13 of the Code of 1877 
were so worded that it was enough for the operation of tho rule of res judicata that 
the Court trying the former suit or issue was a “Court of competent jurisdiction” 
to try that suit or issue. In ML Edun v. ML Bechun, 8 Suth. W. R. 176, Sir Barnes 
Peacock, C. J., interpreted the words to mean- that the former Court must be one 


declaration of title on the ground that the 
plaintiff was entitled to tho property as heir 
to tho deceased, as the widow had remarried 
— Second suit not barred.) 

(’33) AIR 1933 Lah 1017 (1017). (Matters in 
issue in the two suits were different.) 

('21) AIR 1921 Lah 133 (134). (Decision in 
a suit which proceeds on a cause of action, 
which has no existence in the eye of the 
law, cannot operate as res judicata.) 

(’38) AIR 1938 Mad 221 (223). 

(’26) AIR 1926 Mad 1172 (1172). 

(-03) 20 Mad 7G0 (769, 770). 

(’93) 16 Mad 336 (338). 

(’24) 83 Ind Cas 309 (311) (Nag). 

(’37) AIR 1937 Oudh 263 (266): 13 Luck 192. 
(’18) AIR 1918 Oudh 32 (59) : 21 Oudh Cas 1 
( 68 ). 

(’17) AIR 1917 Pat 589 (590) : 2 Pat L Jour 
313. (Suit dismissed for misdescription — 
Second suit on same cause of action not 
barred.) 

(’38) AIR 1933 Rang 106 (107). 

In the following cam it will be found that 
the cause of action in the later suit was not 
in existence at the date of the former suit : — 
(’96) 20 Rom 491 (492). 

(’93) 17 Bom 510 (511). 

(’78) 2 Mad 23 (28, 29) : 6 Ind App 206 (PC). 
(’82) AIR 1932 All 96 (97): 54 All 68. (Failure 
of suit under S. 77, of the Registration Act, 
no bar to a suit for specific performance of 
the original contract.) 

(’28) AIR 1928 All 272 (273) : 60 All 476. 
(’05) 27 All 142 (144). 

(’81) 1881 All W N 23 (23). 
r28) AIR 1923 Bom 467 (468). (Rightto par- 
tition is a continuing right — See Nolo 86 
ante.) 

(’12) 30 Rom 189 (197). 

(’89) 13 Bom 326 (829). 

(’89) 13 Bom 72 (74). 

(’07) 9 Bom L R 274 (279). 

(’02) 6 Cal W N 314 (318). 


(’93) 20 Cal 732 (738, 739). 

(’76) 24 Suth W R 471(47 1). (Suit on fresh tort.) 
(’28) AIR 1928 Lah 263 (266). 

(’10) 1910 Pun L R No. 216, pp. 660, 661. 
(’27) AIR 1927 Mad 415 (415, 416). 

(’26) AIR 1926 Mad 1128 (1129). 

(’26) AIR 1926 Mad 683 (686): 49 Mad 596. 
(Right to partition is a continuing right — 
See Note 36, ante.) 

(’25) AIR 1925 Mad 1070 (1072). 

(’22) AIR 1922 Mud 413 (415). 

(’82) 6 Mad 1 (3). 

(’24) AIR 1924 Oudh 129(130): 26 Oudh Cas 98. 
(’22) AIR 1922 Oudh 2S1(254):25 Oudh Cas 157. 
(’06) 9 Oudh Cas 235 (238). 

(’05) 8 Oudh Cas 65 (74). 

In the following cases the caum of action 
and the issues in the two suits were the same 
and the subsequent suit was held barred: — 
(’ll) 6 Ind Cas 233 (237, 238): 34 Mad 97. 
(’06) 29 Mad 320 (321, 322). 

(’88) 15 Cal 808 (817) : 15 Ind App 113 (PC). 
(’16) AIR 1915 Mad 1107 (1110). 

[But see (’04) 1 Cal L Jour 248 (252).) 

. The issues were different in the following 

tii/vn < 2 *_ 

(’31) AIR 1931 L,ah 2.54 (254). 

(’90) 14 Bom 206 (212, 213.) 

(’24) AIR 1924 All 922 (923). 

(’87) 11 Bom 356 (360). 

(’23) AIR 1923 Cal 379 (380) : 50 Cal 475. 
(’17) AIR 1917 Cal 669 (670) : 44 Cal 698. 
(’97) 24 Cal 83 (88, 89). 

(’7.5) 24 Suth W R 23 (23, 24). 

(’64) 1864 Suth W R ((Jap) 110 (111). 

(’92) 2 Mad L Jour 36 (SB). 

(’68) 3 Mad U C R 320 (325, 326, 333). 

(’34) AIR 1934 Pat 516 (618). 

[See (’98) 25 Cal 522 (580, 531) (FR).] 

. The matter in dispute was not in existence 
in the previous suit, in the following cases:— 
(’29) AIR 1929 Oudh 15 (16). 

(’28) AIR 1928 Lah 268 (266). 

(’94) 18 Bom 637 (541, 542). 
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"which would have had jurisdiction over the matter in the svbseqnent suit in which 
the first decision is given in evidence as conclusive;’’ in other words, it must he a 
Court of concurrent jurisdiction with that of the Court trying the subsequent suit. 
This view was, however, negatived in Bun Bahadur Singh v. Luchoo Kuer, I. L. R, 
6 Calcutta 406. This conflict of view was settled hy the Legislature hy enacting in 
Section 13 of the Code of 1882, that the Court trying the former suit must have 
been competent to try “ such subsequent suit or the suit in which such issue has 
been subsequently raised," thus adopting the view of Sir Barnes Peacock, C. J., alwve 
i^rred to as to tiie necessity of the concurrency of jurisdiction between the two 
Courts. The contrary view that had been expressed in I. L. R. 6 Calcutta 406 was, 
on appeal, overruled by their Lordships of the Privy Council in Run Bahadur Singh 
V. Luchoo Kuer, I. L. R. 11 Calcutta 301. 

Under the Code of 1882 and under the present Code also, it is now 
necessary that the Court trying the former suit should have lieon comiietent to try 
the subsequent suit itself} Otherwise the rule of res judicata under the Section 
will not apply.* Where the Court which tried the former suit is incompetent to 
try the later suit, the fact that the decree in the prior suit is based on an award 
made by arbitrators cannot render the matters decided therein res judicata in the 
sulwequent suit.** 

Tlie Section does not, in express words, say that the Court trying tlie first 
suit should have been comi)etont to try that suit. But obviously, such comiwtoncy 
is also quite necessary.* As has been seen in Note 3 to Section 9 ante, if a Court 


(’.S3) AIK 1933 Cal 246 (249) ; GO Cal 8. 
(Defendant’s pica of adverse possession nega- 
tived — Flea that at tfao date of the later suit 
defendant had perfected her title by adverse 
possession is not burred.) 

(’29) AIR 1929 Cal 201 (202). 

(’81) 6 Cal (503). 

(’69) 11 Suth W R .382 (383, 384). 

Note 73 

1. (’28) AIB 1928 Mad 840 (844). 

11 liUh L T 98. 


(’37) AIB 1937 All 20 (21). (Mere competency 
to try the issue raised in the suhsequent suit 
is nut enough.) 

(’32) AIB 19.32 All 488 (483) : M All 780. 

(’23) AIR 1923 All 113 (115). (Former Court 
competent, therefore birred.) 

(’33) AIB 1933 Bom 898 (401) : 57 Bom 450. 
(’38) AIR 19.38 Cal 724 (728). 

(’35) AIR 1935 Cal 792 (797). 

(’20) AIB 1920 Cal 1053 (1054). 

(’10) 5 Ind Gas .373 (575, 576) (Cal). 

(’08) 35 Cal 353 (3.38). 

(’74) 21 Suth W K 207 (208). (Former Court 
competent, therefore Isirred.) 

(’b8) 10 Suth W B 325 (320). (Do.) 

(’91) 4 C P L R 84 (87). (Do.) 

(’37) AIB 1937 Lah 840 (347), 


(’33; 

(’33 

(’25 

('99j 

(’96; 

(’34 

(’28 


AIR 1933 Lah 651 (5.32) : 14 Lah 309. 
AIB 1933 Mad 913 (914) : 67 Mad 335. 
AIR 1926 Mad 1167 (1167). 

9 Mad L Jour 190 (197). 

18 Mad 267 (263). 

AIR 1984 Fat 270 (273). 

108 Ind Cas 628 (624) (Lah). 


2. (’02) 29 Cal 707 (716) : 29 Ind Appl9C (P C). 


(’08) 35 Cal 363 (858, 369). 

(’80) AIR 1936 All 469 (460). 

(■81) AIB 1981 All 454 (459) : 53 All 560. 

(’27) AIK 1927 All 297 (298) ; 49 All 543. 

(’20) AIB 1920 All 34 (85). 

(’24) AIR 1924 All 400 (400). 

(’23) AIB 1928 All 308 (3691. 

(’21) L R 3 All (Rev) 1.36 (157). 

(’20) AIR 1920 All 23 (25). 

(’13) 11 All L Jour 231 (232). 

(’25) AIR 1925 Boin 241 (242,243); 49 Bom 442; 
(’21) AIR 1921 Bom 434 (435) : 45 Bom 805. 
(’38) 67 Cal L .lour 223 (227, 228). 

(’36) AIB 1936 Cal 029 (0.37). (But the find- 
ing creates a paramount duty on the party 
against whom it is given to displace it.) 

(’34) AIR 1934 Cal 192 (198). 

(’30) AIB 1930 Cal 238 (239). 

(’20) AIR 1920 Cal 003 (003). 

(’24) AIB 1924 Cal 487 (489). (Former decision 
by Small Cause Court — Subsequent suit in 
the ordinary Civil Court.) 

(’18) AIB 1918 Cal 70 (71). 

(’09) 4 Ind Cas 442 (445) (Cal). 

(’35) 156 Ind Cas 1081 (103.3) (Lah). 

(’30) AIR 1930 Ijah 501 (508). 

(’94) 1894 Pun Re No 140. 

(’22) AIR 1922 Mad 394 (896). 

(’09) 4 Ind Gas 97 (97) (Mad). 

(’84) AIR 1934 Nag HO (179). (General prin- 
ciples of res judicata cannot lie applied to such 
a case so as to override the specific provisions 
of this Section.) 

(’15) AIR 1915 Oudh 30 (31). 

2a. (’32) AIR 1932 Pat 105 (110) : 11 Pat SO. 

3. (’18) AIR 1918 Mad 988 (989). 


Section 11 
Note 78 
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Seetion 11 has no jurisdiction to try a suit, its judgment and orders are mere nullities and 

Notes 78^4 have no cd'ect either as estoppel or otherwise and therefore cannot operate as res 
judicata in subsequent proceedings.* But a Court has always jurisdiction to decide 
for itself whether it has jurisdiction to try the suit before it and its decision 
thereon will bo as much res judicata in a subsequent suit as a decision on any 
other point.* Where therefore the existence or otherwise of jurisdiction depends 
upon facts proved or upon facts in the knowledge of the party which he had 
an opportunity of bringing forward in the Court but which ho did not, and the 
Court expressly or impliedly decides that it has jurisdiction and proceeds with the 
suit, the decision cannot bo challenged on the ground of want of jurisdiction, in 
subsequent proceedings.** (See also Section 21 Note 8.) 

74. “Court,” meaning of. — Seo also Section 2 clause 8 and Notes thereon. 

In order to found an estoppel under this Section the former decision must 
have been that of a Court. Administrative Officers are not ‘Courts’ within the 
meaning of this Section, though they may have been invested by the Legislature 
with certain powers to inquire into and decide certain matters, and though they are 


(1900) 1900 Van L R No. 105, at p. 435 : 1900 
Pun Re No. 39. 

('31) AIR 1931 All 425 (426). (Court has jurlB- 
diction to decide wrong as well as right.) 
(’26) AIR 1926 Bom 481 (484). 

(’20) AIR 1920 Cal 131 (134) : 47 Cal 770. 
(’24) AIR 1924 Mad 716 (717, 720) : 47 Mad 
850. (Wrong suit followed by a wrong decree 
docs not bar a correct suit.) 

(’03) 2 Low Bur Rul 24 (25, 26). 

(’83) 7 Bom 408 (410). 

(’32) AIR 1932 Oudh 313 (314) : 6 Luck 697. 
(’77) 4 Ind App 66 (75) : 2 Cal .327 (PC). 

(’31) AIR 1931 All 454 (458) : 53 All 560. 
(’31) AIR 1931 All 200 (201). 

(’30) AIR 1930 All 681 (685,686) : 52 All 868. 
(’20) AIR 1926 Air 650 (652). 

(’22) AIR 1922 All 397 (398, 399). 

(’10) 6 Ind Cas 98 (100) (All). 

(’09) 2 Ind Cas 456 (457, 458) (All). 

(’07) 4 All L Jour 117 (120). (Ultra vires order 
in execution.) 

(’75) 1 All 688 (590). 

(’75) 7 N W P H 0 R 99 (100). 

(’13) 20 Ind Cas 530 (632) ; 37 Bom 563. 

(’07) 9 Bom L B 274(279).(Judgmentagnin8t 
a dead person.) 

(1900) 24 Bom 77 (85). (Judgment of foreign 
Court having no jurisdiction over subject- 
matter.) 

(’88) 1888 Bom P J 383. 

(’26) AIR 1926 Cal 991 (992). 

(’05) 9 Cal W N 966 (960, 961). 

(’81) 7 Cal 739 (744). 

(’74) 22 Suth W B 308 (309). 

(’29) AIR 1929 Lah 627 (629, 630). (Judgment 
of foreign Court having no jurisdiction over 
8nl)ject-matter.) 

(’23) AIR 1923 Lah 141 (142). 

(’03) 1903 Pun Re No. 37. 

(’99) 1899 Pun Re No. 2. (Judgment of foreign 
Court having no jurisdiction over subject- 
matter.) 


(’32) AIR 1932 Mad 233 (233, 234). 

(’28) AIR 1928 Mad 746 (752). (Ultra vires 
order in execution.) 

(’28) AIR 1928 Mad 327 (333) : 51 Mad 720. 
(Judgment of foreign Court having no juris- 
diction over subject-matter.) 

(’05) 28 Mad 42 (49, 50) : 32 Ind App 46 (PC). 
(’36) AIR 1935 Nag 250 (256) : 31 Nag L B 
Sup 43 (PB). 

(’35) AIR 1935 Nog 28 (30). 

(’17) AIR 1917 Nag 118 (119). (Incompetent 
reference under O. 46, R. 1). 

(’28) AIR 1928 Oudh 296(297). (Such finding 
must be regiirded as obiter dictum.) 

(’32) AIR 1932 Pat 105 (110) : 11 Pat 60. 
(’25) AIR 1925 Pat 807 (810) : 4 Pat 440. 
(Ultra vires order in execution.) 

(’22) AIR 1922 Pat 252 (255) ; 6 Pat L Jour 650. 
(’38) AIR 1938 Pesh 64 (57). (Reference to 
arbitration under Seo. 152, Companies Act — 
Award which is executable only by District 
Judge executed by Sub-Judge— Execution is 
ultra vires — Point decided in such ultra vires 
proceedings is a nullity and hence cannot be- 
come res judicata.) 

(’35) AIR 1935 Rang 517 (520). 

[See (’27) AIR 1927 All 505 (506): 49 All 918. 
(’16) AIR 1915 Lah 164 (164) : 1915 Pun 
Re No. 73.) 

[See also (’93) 16 Mad 481 (486).] 

6. (’03) 1903 Pun L R No. 16, p. 61 : 1902 Pun 
Re No. 92. 

(’37) AIR 1937 Lah 649 (652). 

(’35) AIR 1935 Mad 835 (838); 69 Mad 62. 
[See (1887) 11 Bom 488 (490).] 

6. (’22) AIR 1922 Pat 322 (383, 834). 

(’33) AIR 1933 Pat 104(106, 107): 12 Pat 117. 
(’26) AIR 1926 All 650 (652). 

(’26) AIR 1926 Bom 481 (486, 487). 

(’26) AIR 1926Calll01 (1103). (Even errone- 
ous decision of jurisdiction is res judicata.) 
(’88) AIR 1988 Mad 257 (262). (Objection asto 
want of pecuniary or territorial jurisdiction.) 
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bound to conduct such inquiry in conformity with the principles of natural justice.^ 

75. Where Court deciding fobmer suit Is one of exolusive jurisdiction. 

As has been seen already in Note 73, Section 11 requires that the Court trying 

the former suit must be one of concurrent jurisdiction with that of the Court 
trying the subsequent suit. It does not deal with the effect of the decision of a 
Court of exchmve jurisdiction. Where the former Court is a Court of exclusive 
jurisdiction, matters decided by it will be beyond the competence of a Court 
trying a subsequent suit, which has no such exclusive jurisdiction. On general 
-•pfinciples of res judicata the decision of the former Court of exclusive jurisdiction 
will be conclusive on the matter decided irrespective of the limitation that the 
former Court must bo competent to decide the subsequent suit.^ Thus, Small 
Cause Courts and Revenue Courts have been empowered by the Legislature to try 
particular classes of suits, to the exclusion of ordinary Civil Courts^ and any 
decision arrived at by such Courts in the exercise of such exclusive ix)wer is 
conclusive and cannot bo questioned by the ordinary Civil Courts.® In some 


decisions, however, it has boon held that 

(’26) AIR 1926 Oudh 369 (369). 

(’26) AIR 1926 Oudh 239 (240). 

(’19) AIR 1919 Oudh 123 (124). 

(’36) AIR 1936 Sind 34 (38). 

Note 74 

1. (’07) 29 All 519 (633) : 34 Itid App 125 (PC). 
(Gommittoo of Oudh Talukdars.) 

(’06) 30 Rom 220 (224). (Talukdari aottlemcnt 
officGt in Bombay.) 

(’38) AIR 1938 P 0 210 (216) : 13 Luck 608: 
32 Sind L R 845 : 65 Ind App 314 (PC), 
(Where no objection is raised under S. Ill 
of U. P. Land Revenue Act, the Collector in 
partition proceedings under that Act does 
not function as a Civil Court.) 

(’66) 1 Agra 135 (136). (Settlement officer.) 
(’04) 1 All L Jour 9 (13, 14). (Do.) 

(’29) AIR 1929 Cal 130 (1.32). (Ccrtiacate 
officer under tlic Bengal Public Demand and 
Cess Recovery Act.) 

(’06) 3 Cal Ti Jour 133 (134, 135), 

(’01) 28Cal471(4'73, 474). (Settlement officer.) 
(’96) 23 Gal 257 (260, 261). (Do.) 

(’81) 7 Cal 736 (738). (Registrar acting under 
the Indian Registration Act.) 

(’64) 1864SuthWH(Oap)26(27)(FB). (Agent 
to the Governor General before Regulation 
XIII of 1833.) 

(’68) 1868 Pun He No. 6 (Rev). 

(•38) AIR 1938 Mad 148 (151): I LR (1938) Mad 
151 (SB). (Income-tax ofiicer docs not con- 
stitute a Court.) 

(’30) AIR 1930 Mad 209 (213) : 53 Mad 420 
(FB). (Income-tax officer.) 

(’39) AIR 1939 Oudh 73 (73). (Findings by 
Deputy Commissioner in proceedings under 
S. 30- A of the Oudh Rent Act — Not res 
judicata.) 

(’16) AIR 1916 Low Bur 30 (32) : 8 Low Bur 
Rul 666 (560). (Orders of revenue officers.) 
[See (’38) AIR 1938 Lah 369 (418). (See 
judgment of Din Mahomed J. regarding 
the decision of a Deputy Commissioner in 
Punjab, delivered in 1855 according to the 


prior decision by a Small Cause Court 

Punjab Civil Code which was then iu 
force.)] 

Note 75 

1. (’32) AIR 1932 Oudh 199 (203, 204) : 7 Luck 

716 (FB). 

(’26) AIR 1926 Sind 236 (237) : 21 Sind L R 
23. (Small Cause Court.) 

(’37) AIR 1937 Lah 346 (347). 

(’35) AIR 1935 Lah 826 (827). (Finding by a 
Gurudwara Tribunal that property belonged 
to the Gurudwara— Subsequent suit in Civil 
Court by Gurudwara for possession — Previous 
decision operates as res judicata.) 

(’39) AIR 1939 Oudh 17 (27). (Decision of 
RevenueCourt of Oudli before 1865 regarding 
rights to land operates as res judicata.) 

[See also (’34) AIR 1934 Sind 112 (113). 

2. See for insUnco S. 16 of the Provincial Small 
Cause Courts Act and S. 189 of the Madras 
Estates Land Act 1908. 

3. (’94) 16 All 464 (472). (Revenue Court.) 

(’18) AIR 1918 All 49 (50. 51): 41 All 97 (103) 
(Do.) 

(’27) AIH 1927 All 189 (190). (Do.) 

(’23) ATR 1928 All 527 (.528). (Do.) 

(’23) AIR 1923 All 437,(138). (Do.) 

(’19) AIR 1919 All 190 (191): 41 All 203(205). 
(Do). 

(’93) 15 All 387 (390, 302) (FB). (Do.) 

(’85) 7 All 191 (191). (Do.) 

(’85) 7 All 148 (151, 152). (Do.) 

(’83) 5 All 245 (248). (Do.) 

(’38) AIR 1938 Lah 811 (813) : I L R (1939) 
Lah 183 (Small Canss Court.) 

(•37) AIR 1937 Lah 840 (347). (Do.) 

(’29) AIR 1929 Lah 58G (587). (Revenue Court.) 
(’88) 9 Mad 89 (41, 42). (Do.) 

(’29) AIR 1929 Oudh 3G2(363):4 Luck 220.(Do.) 
(’26) AIR 1920 Oudh 348 (349). (Do.) 

(’20) AIR 1920 Oudh 205 (205). (Do). 

(’34) AIR 1934 Sind 112 (113). (Small Cause 
Court.) ' > 

(’26) AIR 1926 Sind 230 (237) : 21 Sind L R 
23, (Do.) 


Seotion 11 
Hotes 74-78 
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Seotlon 11 will not be res judicata if the same question Again arises in an original suit.^ It is 
Motes 75-76 submitted that these decisions are not correct. 

The judgment of a Court of exclusive jurisdiction can operate as res judicata 
only on a matter which that Court could exclusively decide. Thus, the decision 
of a Small Cause Court on a question of title to immovable property cannot 
operate as res judicata in a suit in the ordinary Civil Court.* 

76. Exolaeive jarisdiotion of Rexenne and Civil Courts. — As has been 
seen in the above Note, Revenue Courts in the various Provinces have been giwn 
exclusive jurisdiction in certain matters by the Legislatures of those Provinces. The 
decisions on some matters by the Revenue Courts have been declared to have the 
force of a decree of a Civil Court* and some again, as final.^ As a general rule, the 
Revenue Courts have been given such jurisdiction over questions relating to the 
existence or otherwise of the relationship of landlord and tenant, as to the status 
of the tenant, as to the terms on which he holds the tenancy and as to similar 
questions. In all such cases the decision of tho Revenue Court will be conclusive in 
subsequent proceedings in the Civil Court.® Questions of title, and questions as to 
rights of the landloi'ds or tenants inter se, are ordinarily outside the cognisance of 
Revenue Courts.* Tho decision of such a Court on a question of title will not 
therefore bar a frosli litigation in respect thereof in a Civil Court, even if it was 
absolutely necessary for the Revenue Court to have decided it for tho purpose of 
disposing of the case before it.® On tho other hand, whore, as between the parties 


3a. (’24) AIK 1<J24 Gal 487 (489). 

(’39) AIR 1939 Nag 130 (131). (Former suit 
in Small Cause Court — Later suit on regular 
side — Samo Judge presiding over both Courts 
— Still no res judicata.) 

(’34) AIR 1934 Nag 178 (179). 

4. (’34) AIR 1934 Lah 324 (325). 

(’37) 41 Cal W N 1019 (1019). 

(’38) AIR 1938 Lah 811 (813) : I L R (1939) 
Lah 183. 

Note 76 

1. See Section 107 of the Bengal Tenancy Act 
VIII of 1886; S. 96(b) of the N WP Rent Act 
XII of 1881 ; S. Ill of the U. P. Land Revenue 
Act III of 1901. 

(’16) AIR 1916 All 83 (84): 38 All 302. 

(’96) 18 All 270 (283). 

[See also (1902) 29 Cal 252 (2.55, 256).] 

2. (’28) AIR 1928 Cal 479 (480): 55 Cal 464. 

(’28) AIR 1928 Cal 706 (708). 

[See (’18) AIR 1918 Pat 660 (663): 3 Pat L 
Jour 379.] 

8. (’16) AIR 1916 All 345 (346): 38 All 533. 

(’33) AIR 1983 Lah 738 (740). 

(’29) AIR 1929 All 232 (232, 233). 

(’28) AIR 1928 All 843 (344). 

(’27) AIR 1927 All 613 (614). 

(’13) 85 All 464 (465). 

(’12) 10 All L Jour 52 (56). 

(’07) 1907 All W N 1 (1). 

I ’97) 19 All 101 (104). 

’96) 18 All 325 (328). 

’16) AIR 1916 Cal 686 (688): 43 Cal 136. 

I ’74) 22 Suth W R 862 (363). 

I ’70) 13 Suth W R 342 (342). 

I ’66) 5 Suth W R (Act X) 8 (4, 5). 

’64) 1 Suth W R 128 (128). 


(’82) AIR 1932 Lah 628 (624). 

(’07) 30 Mad 510 (514). 

(’07) 30 Mad 320 (821), 

(’04) 27 Mad 65 (66). 

(’90) 18 Mad 287 (291). 

(’32) AIR 1932 Oudh 273 (274). 

(’32) AIR 1932 Oudh 199 (208, 204) : 7 Luck 
716 (FB). 

(’17) AIR 1917 Oudh 12 (13). 

(’31) AIR 1931 Pat 215 (216) : 10 Pat 837, 
[See (’34) AIR 1934 Cal 467 (468). (Prin- 
ciple of constructive res judicata does not 
apply to proceedings under S. 105 of the 
Bengivl Tenancy Act.)] 

4. See (’27) AIR 1927 All 70 (74): 48 All 774 (PB), 
6. (’24) AIR 1924 All 163 (164). 

(’04) 1 All L Jour 503 (606) : 27 All 163. 

(’16) AIR 1916 P G 160 (161) : 20 Oudh Cas 
8 (P C). 

(’30) AIR 1930 All 611 (614) : 52 All 823. 
(’29) AIR 1929 All 17 (18). 

(’24) AIR 1924 All 479 (479). 

(’20) AIR 1920 All 21 (21) : 42 All 309 (311). 
(’19) AIR 1919 All 285 (286). 

(’16) AIR 1916 All 157 (158). 

(’16) AIR 1916 All 83 (84) : 88 All 802 (310, 
311) (P B). 

(’15) AIR 1916 All 90 (91). 

I ’15) AIR 1915 All 49 (49) : 37 All 223 (225). 
’12) 15 Ind Cas 239 (240) (All). 

I ’09) 2 Ind Cas 687 (589) All). 

I ’09) 1 Ind Cas 517 (518) (All). 

(’05) 27 All 669 (672). 

I ’04) 26 All 601 (602). 

I ’04) 26 All 468 (470). 

I ’02) 24 All 168 (154). 

I ’98) 20 All 620 (528). 
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to a revenue suit, a Civil Court of oodtpetent jurisdiction has decided a question of 
title, the decision will operate as res judicata in the revenue suit.® 

Where the Revenue Court has no jurisdiction at all to decide the subsequent 
suit or an issue in such suit, its decision on such matter is not conclusive in the 
subsequent suit in the Civil Courts/ 


(’88) 10 All 347 (349, 850). 

(•85) 7 All 224 (226, 227). 

(’8416 All 408 (406). 
prtTo All 295 (297). 

(’82) 4 All 11 (13), 

(’81) 3 All 521 (522, 523). 

(’81) 3 All 81 (84). 

(’81) 3 All 51 (54, 66). 

(’81) 3 All 40 (44). 

(’70) 2 N W P H C B 64 (66). 

(’68) 3 Agra 311 (312). 

(’67) 2 Agra 127 (128). 

(’66) 1 Agra 27 (30). 

(’27) AIR 1927 Cal 216 (217) : 64 Cal 114. 
(’14) AIR 1914 Cal 701 (702). 

(’13) 20 Ind Cas 910 (913) (Cal). 

(’05) 2 Cal L Jour 306 (310, 311). 

(’04) 8 Gal W N 741 (744). 

(’03) 30 Cal 8.39 (364, 865). 

(’99) 8 Cal W N 202 (206). 

(’04) 21 Cal 378 (382). 

(’92) 19 Gal 641 (643). 

(’82) 8 Cal 470 (472). 

(’74) 21 Suth W R 25 (26). 

(’78) 20 Suth W R 455 (455). 

(’73) 20 Suth W K 105 (106). 

(’73) 19 Suth W R 322 (381, 332) (P B). 

(’73) 19 Suth W R 217 (218). 

(’71) 15 Suth W R 424 (425). 

(’69) 12 Suth W K 284 (284). 

(•69) 12 Suth W U .30 (31) (P B). 

(’68) 10 Suth W R 6 (7). 

(’68) 9 Suth W U 594 (.595). 

(’68) 9 Siith W R 3.59 (359). 

(’68) 9 Suth W R 306 (-306). 

(’67) 8 Suth W R 487 (487). 

(’67) 8 Suth W R 68 (70). 

(•67) 7 Suth W R 469 (469). 

(’67) 7 Suth W R 97 (97). 

(’66) 6 Suth W R Act X 44 (45). 

(’66) 5 Suth W R Act X 3 (6), 

(’75) 4 Suth W R 2 (2). 

(’65) 8 Suth W B 227 (227). 

(’64) 1 Suth W R 99 (100). 

(’63) 1863 Suth W R 70 (71) (P B). 

(’85) AIR 1935 Lah 7.39 (740) : 17 Ijah 38. 
(’26) AIR 1926 Lah 178 (179). (Hovor.uo Officer 
not deciding the question of title as a Civil 
Court.) 

(’18) AIR 1918 Lah 368 (369) : 1918 Pun L 
R No. 75, p. 267. 

(’18) AIR 1918 Lah 290 (291) : 1918 Fan Re 
No. 45. 

(’18) 1913 Pun L RNo. 196, p. 670 : 1918 Pun 
Re No. 83. 

(’09) 1909 Pun Re No. 12. 

(’01) 1901 Pun L B No. 170, p. 489 : 1901 Pun 
Be No. 68. 

(’88) 1888 Pun Be No. 168 (P B). 


(’34) AIR 19.34 Mad 551 (552). 

(’20) AIR 1920 Mad 558 (560) : 48 Mad 859. 
(’17) AIR 1917 Mad 195 (196). 

(’15) AIR 1915 Mad 53 (53, 54). 

(’94) 17 Mad 106 (107). 

(’90) 18 Mad 41 (42). 

(’84) 7 Mad 61 (62). 

(’31) AIR 1981 Oudh 21 (22) : 6 Luck 419. 
(’28) AIR 1928 Oudh 344 (847) : 3 Luck 636. 
(’27) AIR 1927 Oudh 183 (185). 

(’26) AIR 1926 Oudh 181 (181). 

(’21) AIR 1921 Pat 218 (225). 

[See also (’37) AIR 19.37 Mad 303 (305, 806.)} 

6. (’09) 31 All 253 (256) (P B). 

(’09) 31 All 257 (261, 262). 

(’32) AIR 1932 All 178 (182). 

(’05) 2 All L Jour 834 (835). 

(’64) 1 Suth W R 331 (332). 

(’18) AIR 1918 Mad 222 (223). 

(’98) 2 Oudh Cas 28 (31). 

7. (’71) 15 Suth W R 80 (31) (P 0). (Decision 
by Revenue Court on validity of an ckrar* 
naina.) 

(’30) AIR 1930 Cal 238 (239). 

(’87) AIR 1937 All 481(494):ILR(1937) All 628. 
(’19) AIR 1919 All 225(225): 41 All 369 (371). 
(’16) AIR 1916 All .50 (51). (Suit relating to 
grove — Revenue Court has no jurisdiction.) 
(’14) AIR 1914 All 185 (141). (Question of 
authority of an agent to grant a lease.) 

(’03) 25 All 138 (140, 141). (aenuineness of a 
docinnoiit.) 

(’84) 6 All 68(60).(Snit to eject a tenant, on the 
ground of misconduct iii building on the land.) 
(’81) 3 All 85 (87). (Do.) 

(’80) 2 All 428 (429). (Suit on the ground 
of fraud.) 

(’16) AIR 1916 Cal 785(737): 43 Cal 547. (De- 
cision on whether land is lakhera] or not.) 
(’10) 5 Ind Cas 133 (134, 135) (Cal). (Do.) 

(’08) 7 Cal L Jour 202 (207). (Do.) 

(’07) 11 Cal W N 859 (860, 861). (Do.) 

(’95) 22 Cal 244 (249). (Do.) 

(’75) 24 Suth W R 154 (1.56). (Do.) 

(’71) 15 Suth W R 32 (.33). (Cenuincncss of a 
document.) 

(’70) 13 Suth W R 129 (130, 131). (Do.) 

(’67) 7 Suth W B 92 (93). (Do.) 

(’66) 5 Suth W RActXei (62). (Do. Quaue.) 
(’36) AIR 1936 Lah 710 (711). 

(’21) AIR 1921 Mad 478 (473). (Decision in 
commutation proceedings under the Madras 
Estates Land Act, whether lands constitute 
an estate or not.) 

(’08) 81 Mad 62 (68). 

(’97) 20 Mad 892 (898, 394). 

{See (’94) 21 Cal 88 (48). (Decision on ques- 
tion whether land is lakheraj or not.)] 
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9«oti<m ii As to concurrent jurisdiction of Berenne Courts with the Civil Courts, see 

Hotas 78*^ Note 77, infra. 


77. Gonouprent jurlsdiotion of BoTenae, Bent and Settlement Coarte 
and Civil Courts. — It has been already mentioned that the determination of a 
question of title is generally the function of a Civil Court. (See Note 76.) But if the 
Legislature invests a Be venue or Bent or Settlement Court with the power of 
deciding the question of title in certain cases, it becomes in such cases pro tanto a 
Civil Court of concurrent and competent jurisdiction and when such Court dfoides 
a question of title against a party, he is barred by the rule of res judicata from 
re-opening the question of title in a Civil Court.* 

A decision by a Bovenue Court in a matter within its competence will, of 
course, be res judicata in a subsequent suit in another Bovenue Court, where the 
other conditions of res judicata are satisfied.* 


Note 77 

1. (’08) 80 All 470 (476). 

('ll) 33 All 463 (466). (Title decided by Beve- 
nue Court under S. 199, Agra Tenancy Act.) 
(’37) AIB 1937 All 481 (493): ILB (1987) All 
628. 

(’27) AIR 1927 All 717 (718) : 49 All 606. 
(Title decided by Revenue Court under S. 199, 
Agra Tenancy Act.) 

(’24) AIR 1924 All 609 (611). (Do.) 

(’24) AIR 1924 AU 10 (10, 11). (Do.) 

(’23) AIR 1923 All 566 (666). (Do.) 

(’23) AIR 1923 All 527(628). (Under Act XII 
of 1881.) 

(’22) AIR 1922 All 95 (97). (Title decided by 
Revenue Court under S. 199, Agra Tonancy 
Act.) 

(’21) AIR 1921 All 348 (349); 43 All 55. (Do.) 
(’21) AIR 1921 All 59 (60). (Do.) 

(’15) AIR 1915 All 282 (282): 37 All 280(283). 
(Do.) 

(’14) AIR 1914 All 483 (484) : 37 All 41 (43, 
44). (Do.) 

(’10) 7 All L Jour 555 (569). (Under 8. 167, 
Agra Tenancy Act.) 

(’09) 32 All 8 (10, 11). (Title decided by Re- 
venue Court underS. 199, Agra Tenancy Act.) 
(’07) 29 All OOl (604). (Do.) 

(’06) 29 All 160 (162). (Do.) 

(’05) 2 AU L Jour 334 (335). (Do.) 

(’96) 18 All 270 (283) (F B). (Under Act XII 
of 1881.) 

(’96) 18 All 59 (62, 63). (Decision under Act 
IX of 1873.) 

(’94) 16 All 464 (471, 472). (Do.) 

(’87) 9 All 388 (391, 392). (Do.) 

(’83) 5 All 429(480). (Under Act XII of 1881.) 
(’83) 5 All 280 (284), (Docision under Act IX 
of 1873.) 

(’78) 2 All 294 (296). (Docision under Act 
XIX of 1863.) 

(’71) 2 N W P II C R 261 (202). (Under8.28, 
Ben. Ten. Act, X of 1859.) 

(’29) AIR 1929 Cal 885 (886). (Under S. 106, 
Ben. Ten. Act.) ' 


(’28) AIB 1923 Cal 433(434): 60 Cal 79.tDo.) 
(’16) AIR 1916 Cal 788 (789). (Do.) 

(’16) 80 Ind Cas944 (944)(Cal). (Under 8.105, 
Ben. Ten. Act.) 

(’IS) 20 Ind Cas 910 (913) (Cal). (Do.) 

(’13) 20 Ind Cas 298 (299) (Cal). (But see 
contra under 8. 106 Ben. Ten. Act.) 

(’10) 7 Ind Cas 71 (73) (Cal). (Under 8. 106, 
Ben. Ten. Act.) 

(’07) 11 Cal W N 939 (941). (Under 8. 107, 
Ben. Ten. Act.) 

(’05) 1 Cal L Jour 310 (318). (Do.) 

(’01) 5 Cal W N 798 (799, 800) : 28 Cal 471. 
(Under 8. 106, Ben. Ten. Act.) 

(’01) 6 Cal W N Civ (Clvi). (Under 8. 107, 
Ben. Ten. Act.) 

(1900) 27 Cal 167 (168). (Do.) 

(’08) 2 Cal W N 491 (493). (Under 8. 106, 
Ben. Ten. Act.) 

(’90) 17 Cal 721 (726, 726). 

(’84) 10 Cal 607 (509, 610), (Under 8. 18, 
Bengal Act, VIII of 1869.) 

(’70) 13 8uth W R 417 (418). (Under 8. 23, 
Bon. Ten. Act, X of 1869.) 

(’65) 3 Suth W R 176 (176). (Under 8. 28, 
Act X of 1859.) 

(’64) 1 Suth W R 218 (218). (Do.) 

(’21) 68 Ind Cas 781 (782, 783) (Lah), (Under 
8. Ill, Punjab Land Revenue Act.) 

(’07) 17 Mad L Jour 557 (668). (Docision of 
Forest Settlement Officer under Madras Act 
V of 1882.) 

(’26) AIB 1926 Oudh 72 (73), 

(’24) AIB 1924 Oudh 245 (247). 

(’15) 2 Oudh Cas 351 (354). 

(’31) AIR 1981 Pat 215 (216) : 10 Pat 887. 
(’18) AIR 1918 Pat 660 (663) : 3 Pat L Jour 
379 (386). (Under 8. 105, Ben. Ton. Act.) 
[See (’78) 2 All 200 (202, 203). (Title decid- 
ed by Avenue Court under 8. 199, Agra 
Tenancy Act.)] 

2. (’90) 13 Mad 287 (291). 

(’15) 2 Oudh L Jour 63 (64). 

(’31) AIR 1931 All 462 (466) : 63 AU 566. 
(’76) 25 SutbtW B 189(189). 
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78. Goupt deciding former edit mast be a Court of oonourrent jurledio. 
tlon both ae regards pecuniary value and as regards subject-matter. — The 

words “in a Court competent to try such subsequent suit or . the suit in which such 
issue has been subsequently raised*' moan, as has been seen in Note 73, ante, a 
Court which has jurisdiction over the matter in the subsequent suit in which the 
decision is used as conclusive; in other words, a Court of concurrent jurisdiction.^ 
In Misser Baghubardial v. Sheo Baksh Singh? their Lordships of the Privy Council 
observed as follows : 

to what is a Court of concurreut jurisdiction, it is material to notice that there is, in 
India, a great number of Courts ; that one main feature of the Acts constituting thorn is that 
they are of various grades with different pecuniary limits of jurisdiction ; and that, by the Code 
of Civil Procedure a suit must be instituted in the Court of the lowest grade competent to try 
it .... In their Lordships* opinion it would not be proper that the decision of a Munsif upon 
(for instance) the validity of a will, or of an adoption, in a suit for a small portion of the 
property affected by it, should be conclusive in a suit before the District Judge or in the High 
Court, for property of a large amount, the title to which might depend upon the will or adoption 
.... By taking concurrent jurisdiction to mean concurrent as regards the pecuniary limit as 
well as regards the subject-matter, this evil or inconvenience is avoided.^ 

It would appear that ‘competency* in Section 11 has no reference to territorial 
jurisdiction so far as Courts in British India are concerned.* As regards foreign 
Courts, however, the jurisdiction which alone is material is the comi)etence of the 
Court under the International Law, namely its territorial competence over the 
subject-matter and over the defendant.® A foreign Court can never have such 
competency to try a subsequent suit filed in British India and consequently its 
judgment will be a nullity and cannot operate as res judicata. But on matters 
directly adjudicated upon by such Court, and within its jurisdiction, the judgment 
will be conclusive in proceedings taken on such judgment in British India under 
Section 13 of the Code.® 

70. Peouniary jurisdiotlon, nature of.— In order to make the decision of one 
Court final and conclusive in another Court, it must, as has been seen already, be the 
decision of a Court which would have had pecuniary jurisdiction over the matter in 
the subsequent suit, in which the first decision is given in evidence as conclusive.^ 

(^39) AIR 1939 All 202 (202). 

(’32) AIR 1932 All C60 (G61) : 64 All 824. 

5. See S. 13, Note 9, infra. 

6. (’16) AIR 1916 P 0 136 (138)(PC)^(Amrming 
on appeal AIR 1914 All 514.) 

(’38) AIR 1938 Bom 173( 177) : I L R (19.38) 
Bom 16. 

(’04) 6 Bom L B 98 (102, 103). (Dissenting 
from 13 Bom 224.) 

(’68) 10 Buth W R 337 (337). 

(’72) 1872 Pun Re No. 41. (Former suit deci- 
ded by the Political Agent of Ambala — The 
subject-matter of the suit was not within his 
territorial jurisdiction — The decision is not 
res judicata in a subsequent suit filed in 
British India.) 

(’18) AIR 1918 Low Bur 30 (31) : 9 Low Bur 
Rul 103 (105, 106). 

[See also 6 Suth W R Civ Ref 31 (32).] 

Note 79 

1. (’53) 9 Cal 439 (443, 444, 445) : 9 Ind App 197 
(PC). 

(1900) 24 Bom 456 (458). 


Note 78 

1. (’38) AIR 1938 All 82(86):ILR 1(938) All 184. 

. 2. (’83) 9 Cal 439 (444) ; 9 Ind App 197 (P C). 

3. See also (’85) 11 Cal 301 (309) : 12 Ind App 

23 (P C). 

(’67) 8 Suth W R 175 (179, 180). 

(’94) 16 All 183 (184). 

(1900) 24 Bom 466 (467). 

(’90) 14 Bom 206 (213). 

(’70) 13 Suth W R 129 (131). 

(’06) 29 Mad 65 (67). 

(’94) 17 Mad 273 (275). 

(’92) 15 Mad 494 (496, 497). 

(’89) 12 Mad 223 (226). 

(’17) AIR 1917 Nag 107 (108). 

4. (’14) AIR 1914 All 514 (514, 516) : 37 All 1. 
(Confirmed on appeal in AIR 1916 PC 136. See 
the observations at p. 514 as follows:* ‘There 
can be no doubt that if all the property was 
situated in British India, the decision of the 
Subordinate Judge, Bareilly, confirmed by 
the High Court, would operate as res judi- 
cata against the defendants.”) 

<’25) AIR 1925 Mad 1167 (1167). 
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Illustration 

A suit is filed in a Court, the jurisdiction of ^liich is limited to Rs. 5,000 for recovery of 
interest on a bond for Rs. 12,000. It is contended in defence that the amount actually lent on the 
bond is only Rs. 4,000 and interest is due only on that amount. The Court finds that the amount 
lent on the bond is only Rs. 4,000, and awards interest thereon. In a subsequent suit by the 
plaintif! in the High Court for recovery of Rs. 12,000, the principal due under the bond, the 
defendant contends again that the amount lent is only Rs. 4,000 and that the question whether 
Rs. 12,000 or Rs. 4,000 was lent is res judicata* The contention is not correct, for, the jurisdiction 
of the former Court being limited to Rs, 5,000, it was not a Court competent to try the subsequent 
suit. Misser Raghuhardial v. Sheo Balcsht I. L. R. 9 Calcutta 489 : 9 Ind. App. 197 (P.C.). 

It has boon hold by the Madras High Court that tho samo rule applies to"a 
case whore tho plea is founded on general principles of res judicata apart from the 
terms of the Section.^ 


80. Bona fide Yaluation of plaint determines iurisdlotion. — A plaintiff 
cannot got rid of the bar of res judicata by including in a subseciuent suit a clearly 
unsustainable and therefore not a hona fide claim and bringing it in a Court 
of higher jurisdiction.^ Nor can he evade the rule by deliberately or arbitrarily 
overvaluing the samo claim in the subsequent suit.'^ 

It has been seen in Note 21, ante^ that tho word * suit" in Section 11 means 
such a matter as might have formed tho subject-matter of a separate suit indepen- 
dently of the several provisions of the Code which enable a person to unite several 
causes of action in one and tho same suit. Accordingly, it has been held that whore 
A institutes a suit in Court X for possession of properties valued at Bs. 1,000 (the 
jurisdiction of Court X extending only up to Rs. 1,000), the decision therein will 
operate as res judicata in a subsequent suit by A in Court Y (a Court of a higher 
grade) for possession of tho samo properties valued at Rs. 1,000 and Bs, 42 mesne 
profits.® But where the first suit is for rent valued at a certain amount and tho 
second suit is for a declaration of title for possession and for mesne profits valued 
bona fide at a figure beyond the pecuniary limits of tho jurisdiction of tho first 
Court, tho second suit is not barred.^ Similarly, where by reason of tho additional 
relief which cannot be said to bo unnecessary, jurisdiction is given to a superior 
Court, the earlier decision will not bar tho subsequent suit.® See also Note 81, 
infra. 


(’30) AIR 1930 All 430 (431). 

(’27) Aip 1927 All 297 (298) : 49 All 543. 

(’20) AIR 1920 All 23 (25). 

(’20) AIR 1926 Cal 003 (603. 604). (But judg- 
meat ol formei Court 'with limitod pecuniary 
jurisdiction is valuable evidence.) 

(’22) AIR 1922 Cal 188 (139, 140). 

(’90) 28 Cal 693 (690). 

(’30) AIR 1930 Lah 601 (503). 

(’23) AIR 1928 Lah 141 (142). 

(’19) AIR 1919 Lah 18 (18) : 1919 Fun Re 
No. 87. 

(’10) AIR 1916 Lah 822 (328). (But judgment 
of former Court with iiinited pecuniary juris- 
diction is vaiuable evidence.) 

(’07) 1907 Pun W R No. 186, page 830 : 1907 
Pun Re No. 111. 

(’ll) 9 Ind Cas 686 (687) (Mad). 

(’24) AIR 1924 Oudh 147 (149). 

!. (’25) AIR 1925 Mad 1270, (1273, 1274). 

[But see (’86) AIR 1936 Mad 951 (958). 
(Limitations as to pecuniary jurisdiction 


embodied in S. 11, are not part 
general principle of res judicata.)] 


of the 


Note SO 

1. (’26) AIR 1926 Mod 829 (830). (Additfon of 
an untenable claim.) 

(’10) 6 Ind Cas 287 (287) (Mad). 

2. (’17) AIR 1917 Pat 409 (410). 

(’28) AIR 1928 All 127 (128). 

(’97) 10 0 P L R 89 (89, 90). 

3. (’23) AIR 1923 All 176 (177) : 45 All 59. 

(’19) AIR 1919 Nag 25 (26) : 16 Nag L R 91. 

[See also (’32) AIR 1932 Cal 162 (163). 
(First suit for certain properties — Second 
suit for those properties as well as other 
properties under an independent claim.)] 

4. (’22) AIR 1922 Oal 138 (189, 140). 

5. (’29) AIR 1929 Mad 529 (639). (Addition of a 
prayer for valuation and consequent increase 
in valuation.) 
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81. It is not determined by the amount of demand or of the traneao* 
tioh from which the claim has ariaent — It follows from what has boon said in 
Notes 21 and 80, ante, that a party who has lost in one Court cannot add causes 
of action to the original causes of action in the earlier suit for the purpose of 
swelling the amount of the valuation and then claim that the former Court is not 
competent to try the subsequent suit. If it wore so, any defeated party can, by 
merely adding another claim, re-agitate the same question in a fresh suit instituted 
in a higher Court.^ For the purpose of deciding a question of res judicata each 
capji^'^f action in the subsequent suit should be treated as a separate suit and, if 

y{t be found that one of those causes of action was relied upon in the earlier suit, 
then, although taking all the causes of action together the second suit may be said 
to be outside the jurisdiction of the former Court, the former decision will operate 
as res judicata in tho subsequent suit.^ 

82. When the first Court is an inferior Court and the second Court a 
superior Court. — From what has been said in Note 78 above, it will bo clear 
that the decision on an issue by a Court of inferior jurisdiction would not operate 
as a bar to tho trial of that issue by a Court of superior jurisdiction in a subsequent 
suit, if the latter suit was beyond tho jurisdiction of the Court of inferior juris- 
diction.^ 

Illustration 

A BUGS B for Rb. 63 for rent in a Munsif's Court. Tho dofence is that G and not A ia the 
landlord and G intervenes as a defendant. The Court finds that A is entitled to tho rent sued for. G 
then sues A in the sub-Court for a declaration of title and possession of the properties valuing tho 
claim at about 2 lakhs of rupees. The suit is not barred, for a Munsif a Court has no jurisdiction to 
entertain the subsequent suit. Bun Bahadur v. Lucho Koer, I.L.B. 11 Calcutta 301 : 12 Ind. App. 
23 (P. 0.). 


83. Jurisdiction as regards subject-matter. — There must be concurrency 
of jurisdiction between the two Courts not only as regards pecuniary value but also 
as regards tho subject-matter. Certain Courts such as the Small Cause Courts and 
Revenue Courts, cannot deal with questions of title,^ Similarly, in suits for rent 
between landlord and tenant, the Court cannot deal directly with questions of title 
thou gh it may incidentally do so.^ In all such cases, the said Court cannot bo said' 


Note 81 

1. (’01) 28 Cal 78 (Bl\ 

(’01) 28 Cal 318 (322). 

(’28) AIR 1928 All 62 (63, 64). 

(’36) AIR 1935 Cal 792(797). (But if it appears 
that his subaequciit suit proceeds upon a 
cause of action which did not exist or of 
which be could not have availed at the date 
of the previous suit tho bar of res judicata 
will not apply.) 

(*23) AIR 1923 Rang 239 (241) : 1 Rang 863. 

2. Sec Note 21, ante, 

(’13) 21 Ind Cas 15 (18) (Mad). 

I ’31:) AIR 1932 Cal 162 (162, 163). 

I ’28) AIR 1928 All 714 (716) ; 60 All 306. 

I ’24) AIR 1924 All 849 (850). 

I ’86) 7 All 247 (251, 252, 258). 

’26) AIR 1926 Cal 1063 (1053, 1054). 

I ’35) AIR 1935 Lah 391 (894) : 17 Lah 20. 

( 33) AIR 1933 Mad 918 (916, 916) : 67 Mad 
335. 

(’27) AIR 1927 Mad 273 (276). 

(’15) AIR 1916 Mad 1215 (1217, 1218). 

(’01) 24 Mad 276 (279). 


(’85) 8 Mad 83 (86). 

(’26) AIR 1926 Nag 234 (235). 

(’34) AIR 1934 Pesh 7 (9). 

[See (’38) 67 Cal L Jour 223 (228). (In spite 
of a large valuation in tho Bubsequent Buit 
there would be res judicata at least with 
regard to bo much of the property as was 
dealt with in tho previous suit.)] 

[But see (’08) 35 Cal 353 (360).] 

Note 82 

1. (’29) AIR 1929 Lah 781 (781, 782). 

(1900) 27 Cal 38 (43). 

(’80) AIR 1930 All 430 (431). 

(’20) AIR 1920 Cal 407 (408). 

(’05) 9 Cal W N 656 (661). 

(’08) 1908 Pun W R No. 58, p. 219. 

(’07) 1907 Pun W R No. 186, p. 830: 1907 Pun 
RoNo. 111. 

(’96) 16 Mad 466 (468, 459). 

Note 83 

1. Bee Notes 75 and 76, ante- 

2. (’85) 11 Cal SOI (309, 810, 818) : 12 Ind App 

23 (PC). 
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Saotlon 11 to have concurrent jurisdiction over questions of titles vrith Civil Courts dealing 

Hotas 88-92 with questions of title. A decision of such Court therefore upon an issue incidentally 
arising as to the title of immovable property cannot operate as res judicata in any 
subsequent suit for the determination or enforcement of any right or interest in 
immovable property.® The same result will follow even if the small cause suit is 
transferred to the original side and tried by that Court, since the suit retains its 
character of a small cause oven after transfer.^ But if a suit of a small cause 
nature is decided by a Judge on the original side for want of small cause powers, 
then a finding as to title will be res jtidicata in a subsequent suit betwoS^v^the 
parties.® 

84. Jurisdlotion of a speoial nature. — A mortgagee governed by the 
Dekkhan Agriculturists’ Relief Act (Act XVII of 1879) first sued for interest due on 
the principal amount for certain years. It was decreed on the finding that the 
principal amount was Bs. 350. Subsequently the mortgagee sued on the mortgage 
contract for sale of the mortgaged property, a suit which fell within the meaning 
of Section 3 clause ( y) of the Act. It was contended that the former decision as to 
the amount of tho principal sum operated as res jtidicata. It was hold by the High 
Court of Bombay that the subsequent suit was of a special character given to it 
by a special law, and as Section 12 of the Dekkhan Agriculturists’ Relief Act directed 
the Court in such a suit to go into the history of the transaction between the 
parties from tho date of the transaction notwithstanding any admissions of the 
parties, the former decision did not operate as res judicata} 

88. PpooeedingB under the Land Acquisition Act. — See Note 28. 

86. Proceedings under the Companies Act. — See Note 28. 

87. Administration proceedings. — Soo Note 28. 

88. Proceedings under the Dekkhan Agriculturists’ Relief Act. — Soo 

Note 84. 

89. Proceedings under the Probate and Administration Act (now the 

Indian Succession Act). — See Note 28. 

90. Proceedings under the Oaths Act. — See Note 28. 

91. Proceedings under the Small Cause Courts Act. — See Notes 75 

and 83. 

92. Proceedings under the Insolvency Acts. — See Note 28. 

(1900) 4 Cal W N 470(473). (Reversing 26 Cal 
778 on Letters Patent Appeal.) 

(’69) 12 Suth W R 290 (291). 

(’27) AIR 1927 Mad 96 (96). 

(’26) AIR 1925 Mad 357 (357). 

(’81) 3 Mad 192 (196, 199) (FB). 

4. Sco S. 24, sub-8. 4 of tho Code. 

iSee (’14) AIR 1914 All 229 (230).] 

6. (’18) AIR 1918 All 62 (58) : 41 All 54 (69). 
(’12) 16 lud Gas 496 (496) (All). 

[But we (’23) AIB 1922 All 241(248).] 

Note 84 

1. (’12) 16 Ind Gas 442 (443, 448) : 86 Bom 648. 


(’15) AIR 1916 Mad 654 (665). (Title to pro- 
petty will not bo gone into, in a suit for rent 
for whieh alone court-fee is paid.) 

8. (’78) 2 All 97 (99). 

(’24) AIB 1924 Bom 464 (454) ; 48 Bom 541. 
(’28) 4 Ij R All 285 (285). 

(’07) 4 All L Jour 517 (618). 

(’83) 1883 All W N 208 (204). 

(’24) AIB 1924 Bom 454 (464) : 48 Bom 641. 
(Same result though tho same Judge tries the 
small eause and the original suit.) 

(’13) 87 Bom 075 (680, 681) (PB). 

(’78) 1873 Bom P J 170 (170). 

(’71) 8 Bom H G R A G 23 (24). 
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98. The Coart mast have been able to try the whole salt and not 
merely the issne. — See Note 73. 

94. The oompetenoy mast be of the trial Coart in the former sait 
and not that of the Appellate Coart therefrom. — The words “in a Cmirt 
competent to try such subseciuent suit . . . refer to the competency of the original 
Court and the fact that the Api^llate Court in the previous litijjation was competent 
to try the subsequent suit would not make the earlier decision res judicata, if the 
formijvr trial Court was not competent to try the subsequent suit.* 

95. The Court does not oease to be competent if the inability to try 
arises, not from inoompetenoe, but from the existence of another Court vith 
preferential jurisdiction. — Under the Small Cause Courts Act, a suit cognisable 
by a Small Cause Court is not to be instituted and tried by an ordinary Civil Court 
if, and so long as, within the local limits of its jurisdiction, a Small Cause Court ^s 
established competent to take cognisance of such a small cause suit. So that when 
a former judgment between the parties, of a Court acting on the regular side is 
relied upon in a small cause suit, the circumstance that the small cause suit could 
not have been tried liy the former Court will not make it a Court of jurisdiction 
incompetent to try the subsequent suit.^ 

lllusiraiicni 

Defendant had executed to plaintiff three bonds for Ks. 3,000, 250 and 300 respectively. 
In a suit in the sub-Court on the bond for Bs. 8,000 defendant pleaded payments to the extent 
of Hs. 4,000 on account of all the bonds. The defence was found true. Subsequently plaintiff filed 
a suit on the other two bonds in the Small Cause Court. The defendant pleaded the same defence 
relying on the foimer judgment and admitted a small balance. Held that the plea of res judicata 
was good on the ground that the inability of the former Court to try the small cause suit aroso 
not from incompetence but from the existe/ace of a Court with preferential jurisdiction, (Madho 
Rao V. Amrit Baot A. I. B. 1918 Nagpur 163.) 

96. The fact that appeals lie or do not lie to different Coarts does not 
affect oompetenoy. — Explanation II — Under the Code of 1882, it wa» hold by 
the Bombay and Madras High Courts and tho Punjab Chief Court that a prior 
decision in wlrich no second appeal lay (as for instance cases under Section 102 
of the Code) cannot be pleaded as a bar in a case which was open to second appeal, 
the reason being that a decision to bo res judicata must have been given in a 
previous suit in which the parties, according to tlie ordinary procedure, wore 
entitled to take the case ultimately to the same or corresponding appellate tribunal 
to which the subsequent litigation wherein the decision is relied on as conclusive 
could be carried and that the words ‘competent jurisdiction’ in tlie Section admitted 
of the provisions of law relating to api)ealability being considered in giving effect 
to the plea.* But the Calcutta High Court maintained the contrary view that tho 


Note 94 

1. ('80) 5 Cal 832 (838). 

(’5*3) 23 Cal 416 (419). 

(’37) AIR 1987 All 20 (21). 

(’22) AIR 1922 All 446 (446) : 44 All 712. 

(’26) AIK 1926 Bom 241 (242,248):49Bom 442. 
(’04) 80 Bom 220 (226). 

(’36) AIR 1986 Cal 629 (637). 

(’ll) 11 Ind Cas 889 (892) (Cal). 

(’ll) 9 Ind Cas 686 (687) (Mad). 
(’88)1CPLR92(97,98). 

(’36) AIR 1986 Ondh 887 (400) : 12 Luck 371. 
(’12) 14 Ind Cas 86 (88) (Oudb). 


Note 95 

1. (’02) 27 Mad 63 (64). 

(’16) AIR 1916 Mad 673 (574). 

(’17) AIR 1917 All 263 (264):39 All 717 (719). 
(’04) 28 Bom 388 (840). 

(’18) AIR 1918 Nag 163 (164) : 14 Nag L R 
116 (116). 

Note 96 

1. (’86) 9 Bom 76 (81). 

(’91) 16 Bom 104 (106). 

(’07) 1907 Pun W R No. 186, p. 829 (830) : 
1907 Pun Re No. 111. 


Seotlon 11 
Notes 98-8ff 
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Section 11 Section did not require that the two suits must bo open to appeal in the same 
Notes 96-98 way} In view of this conflict, Explanation II has been added in the present Oode 
adopting the Calcutta view that it is the competency of the original Court that 
determines res judicata, irrespective of any provision as to a right of appeal from 
the decision of such Court and the fact that appeals do not lie or lie to different 
Courts is immaterial.’ The undermentioned cases’ which bad been overruled in later 
cases under the old Code would now be good law. It bas boon held by the High 
Court of Madras and the Punjab Chief Court that the Explanation is not retro- 
spective in operation.® . 

97. The competency must have existed at the date of the former suit. — 

The words "in a Court of jurisdiction competent to try such subsequent suit" 
must be construed to refer to the jurisdiction of the Court at the time when the 
first suit was brought;^ that is to say, if the Court which tried the first suit was 
competent to try the subsequent suit if then brought, the decision of such Court 
would be conclusive, although on a subsequent date by a rise in the value of such 
proiwrty** or from any other cause* the said Court ceases to be the proper Court to 
take cognisance of the suit relating to that matter. Otherwise, a rise in value being 
a recurring incident of most properties due either to fortuitous circumstances or to 
the lapse of time, would knock at the bottom of all finality and lead to absurd results. 
But it has been held by the Madras High Court that ‘the augmentation of a claim 
by accrual of interest is not similar to a rise in the value of one and the same pro- 
perty’ and therefore if a subsequent suit on a pecuniary claim has to bo filed in a 
Court of sui)erior jurisdiction on account of the accumulation of interest, the former 
decision would not conclude the matter.® The same High Court has, however, held 
that if the claim for interest is not bona fide and is clearly untenable, the subsequent 
suit will be barred.’ 

98. Fraud, if affects oompetency — Judgment obtained by fraud or 
oolluslon. — A decree obtained by fraud or collusion is a nullity and cannot o|}erate 

(’88) 1888 Pun RgNo. 148. (Overruled in 1891 

Pun Re No. 20.) 

(’06) 29 Mad 195 (199, 200). (Overruling 24 

Mad 444 and 27 Mad 63.) 

(’95) 18 Mad 189 (191). 

(’94) 17 Mad 168 (179). 

(’02) 16 Mad 111 (120). 

2. (’83) 9 Cal 183 (184). 

(’98) 26 Cal 671 (.''•79). 

(’01) 28 Cal 78 (81). 

8. (’18) AIR 1918 All 52 (53, 54): 41 All 54 (59). 

(’28) AIR 1928 Cal 758 (758). 

(’27) AIR 1927 All 189 (189, 190). 

(’12) 16 Ind Cas 496 (496) (All). 

(’10) 32 All 67 (70). 

(’24) AIR 1924 Lah 644 (644). 

4. (’01) 24 Mad 444 (446, 447). 

(’04) 27 Mad 63 (64). 

(’07) 1907 Pun Re No. 111. 

(’88) 1888 Pun Re No. 145. 

6. (’16) AIR 1910 Mad 1035 (1036). 

(’ll) 1911 Pun L R No. 11, p. 103: 1910 Pun 

Re No. 97. 


Note 97 

1. (’84) 10 Cal 697 (706, 707). 

(’98) 2 Cal W N 297 (801) : 25 Cal 571. 

(’37) AIR 1937 All 20 (21). 

(’83) AIR 1038 Cal 879 (880). 

(’32) AIR 1932 Cal 271 (272) : 59 Car630. 
(’16) AIR 1915 Cal 629 (031). 

(’31) AIR 1931 Lah 217 (219). 

(’28) AIR 1928 Lah 929 (930). 

(’19) AIR 1919 Oudh 111 (112): 22 Oudh Cas 
331. 

(’99) 2 Oudh Cas 261 (207). 

la.(’36) AIR 1936 Lah 998 (1000) : I L R (1937) 
Lah 100. 

(’36) AIR 1936 Mad 951 (952). 

2. (’85) 11 Cal 163 (167). (Former Court not 
competent to try later suit on account of 
legislative enaetment). 

(’91) 15 Mad 494 (496). (Do.) 

(’09) 8 Ind Cas (117) (120) (All). (Do.) 

(’19) AIR 1919 Mad 236 (237) : 42 Mad 702. 
(Do.) 

3. (’06) 29 Mad 66 (67, 68). 

4. (’26) AIR 1926 Mad 829 (830). 
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as a bar to a fresh suit bet^veen the parties with respect to the same subject- 
matter ; the reason is that ‘fraud is an extrinsic collateral act which vitiates the 
most solemn proceedings of Courts of Justice’.^ There can, also, be no question of 
res judicata in a case where a party seeks to set aside a decree on the ground of 
fraud or collusion^ and so a suit will lie to set aside a decree on the ground that it 
is tainted by fraud or collusion.® But although a decree can be set aside on the 
ground of fraud, if the question has already been agitated between the parties and 
by a Court of competent jurisdiction, for instance, in proceedings to set aside 
aq.-'^par^s decree, the matter is res judicata and cannot again he re-opened in a 
^bsequent suit.® If, however, the allegations of fraud in the subsequent suit are 
plainly an attack, not on the regularity or sufficiency of the service of summons 
or the proceedings, but on the whole suit as a fraud from beginning to end, the 
question of fraud in the service of summons may he re-opened; for, though it may 
have, by itself, founded an application to set aside the ex parte decree, it is treated 
in the subsequent suit as part and indicia of a whole.® When a subsisting judgment, 
decree or order is set up by one party as a bar to the claim of the other party, it is 
not necessary for tho latter to bring a separate suit to have tho same set aside; it 
is open to him in the suit in which it is sought to be used against him to show that 
it was obtained by fraud or collusion. See Section 44 of the Indian Evidence Act, 
the language of which is wide enough.® 

Whore a decree is sought to be set aside on the ground of fraud, “the fraud 
alleged must bo actual, positive fraud, a meditated and intentional contrivance to 
keep the parties and the Court in ignorance of tho real facts of tho case and the 
obtaining of that decree by that contrivanc.o.”^ But when the parties have had the 
opportunity of putting their respective cases before the Court and the Court has 
come to a conclusion on the evidence, tho rule of res judicata comes into operation 
and it is not open to the defeated party to re-open the matter by merely alleging 
that the evidence and the averments which tho Court believed were untrue.® As to 


Note 98 

1. (ITT.*)) 2 Amb 756, Meadows v. Kingston. 

(Per Lord Chief Justice Detirey. Referred to 
in 26 Cal 891.) 

(’33) AIR 1933 Lah 573 (574). 

(’37) AIR 1937 All 28 (29). 

(’25) 6 L R All (Rev) 229 (231). 

(’94) 1894 All W N 141 (142). 

(’95) 19 Bom 821 (826). 

(’17) AIR 1917 Oudh 197 (198). 

(’16) AIR 1916 Oudh 148 (150) : 10 Oudh Cas 
334. 

(’31) AIR 1931 Sind 27 (27). 

2. (’93) 16 Mad 198 (200). 

(’36) AIR 19.36 All 422 (429). 

8. (’09) 32 All 145 (147). 

(’19) AIR 1919 Pat 232 (232) ; 4 Pat L Jour 
205 (206). 

(’18) AIR 1918 P C 184 (188) (PC). 

(’24) AIR 1924 Bom 460 (466) : 48 Bom 583. 
(’82) 6 Bom 703 (711). 

(’21) AIR 1921 Cal 298 (298) : 48 Cal 298. 
(’24) AIR 1924 Pat 241 (243). 

(’17) AIR 1917 Pat 529 (530). 

(’ll) 10 Ind Gas 780 (785) (Low Bur). 

4. (’07) 29 All 608 (611, 612). 

(’34) AIR 1934 Bang 135 (136, 189). 

(’24) AIR 1924 Pat 769 (770). 


(’24) AIR 1924 Pat 238 (239) : 2 Pat 833. 
(’21) AIR 1921 Pat 12 (18) : 6 Pat L Jour 1. 
[5ee also (’10) 5 Ind Cas 119 (119, 120) 
(Mad).] 

6. (’02) 6 Cal W N 473 (477): 29 Cal 395: 29 Ind 
App 99 (PC). 

(’24) AIR 1924 Pat 241 (242). 

6. (1900) 27 Cal 11 (17, 21). 

(’99) 26 Cal 891 (919). 

(’04) 26 All 272 (282). 

(’02) 24 All 242 (246, 247). 

(’94) 1894 All W N 141 (141). 

(’82) 6 Bom 708 (715). 

(’29) AIR 1929 Cal 685 (686). 

(’23) AIR 1923 Cal 79 (81). 

(’75) 24 Suth W R 217 (217). 

7. (’15) AIR 1915 All 397 (400) : 38 All 7. 

(’15) AIR 1915 All 400 (401): 37 All 586 (540, 
.Ml). 

(’23) AIR 1923 Cal 425 (426). 

(’94) 21 Cal 612 (619). 

(’24) AIR 1924 Oudh 419 (419, 420). 

(’23) AIR 1923 Pat 242 (245) : 2 Put 335. 

(’20) AIR 1920 Pat741(741): 5PatLJour269. 
(’34) AIR 1934 Rang 135 (139). 

8. (’16) AIR 1916 Mad 364 (365): 19 Ind Cas 579 
(681) : 38 Mad 203. 

(’22) AIR 1922 Mad 404 (404). 
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Beotlon 11 
Notes 98*100 


in what cases a decree can be set aside for fraud, see the undermentioned cases.^ 

99. Criminal and Civil Courts. — The finding of a Criminal Court is not 
conclusive in a Civil Court when the same matter is in issue in the Civil Court 
and the latter is bound to decide the question for itself.^ But the judgment of the 
Criminal Court is a valuable piece of evidence.^ A judgment in a civil action also 
cannot be used as conclusive in a criminal case.® The decision, however, would be 
admissible in evidence if the parties are substantially the same and the issues in 
the two cases are identical.* The decision of a Magistrate in a proceeding under 
Section 488, Criminal Procedure Code, is binding on the succeeding Magistrate.-, on 
the general principles of res judicata,^ As to the applicability of the principle of res 
judicata in Criminal Courts, see the undermentioned cases® and Section 403, Criminal 
Procedure Code. 

100. The matter must have been heard and finally decided. — 

judicata ” said Lord Bomilly in Jenkins v. Robertson, (1867) L. R. 1 H. L. 117, “by 
its very words means a matter uixDn which the Court has exercised its judicial mind 
and has come to the conclusion that one side is right and has pronounced a decision 
accordingly. In my opinion res judicata signifies that the Court has, after argument 
and consideration, come to a decision on a contested matter." 

In other words, in order to 8upix)rt a plea of res judicata, it is not enough 
that the parties are the same and that the same matter is in issue, it must also be 


(’22) AIR 1922 All 167 (168). 

(’24) AIR 1924 Bom 100 (101). 

(’16) AIR 1916 Lah 153 (154) : 1916 Pun Re 
No. 98. 

(’19) AIR 1919 Oudh 272 (276): 22 Oudh Cae 60. 
(’28) AIR 1923 Pat 226 (227). 

(’21) AIR 1921 Pat 12 (14): 6 Pat L Jour 1. 
(’20) AIR 1920 Pat 831 (832). 

(’19) AIR 1919 Pat 163 (164) : 4 Pat L Jour 
187 (189). 

(’34) AIR 1934 Rang 136 (138, 139). 

9. (’26) AIR 1926 Gal 666 (667). (Fraud alleged 
by the plain tid jiot proved — Ex parte decree 
obtained by the defendant was not set aside.) 
(’22) AIR 1922 Pat 291 (292). (Merc non-ser> 
vice of summons is no evidence of fraud — 
Prior suit against minor — Guardian ad litem 
uut appointed — Ex parte decree against the 
minor was set aside.) 

(’23) AIR 1923 Bom 379 (380, 381). 

(’24) AIR 1924 Cal 396 (895). 

(’23) AIR 1923 Cal 569 (569). 

(’25) AIR 1926 Lah 431 (432). (Suit to sot 
aside compromise decree— One defendant not 
joining in compromise — Failure of plaintiff 
to inform this fact to the Court does not 
amount to fraud.) 

(’26) AIR 1925 Lah 357 (368). 

(’18) AIR 1918 Lah 140 (141). 

(’25) AIR 1926 Mad 640 (644). 

(’18) AIR 1918 Pat 648 (661) : 3 Pat L Jour 
522 

('25)' AIR 1925 Rang 200 (200) : 3 Rang 65. 
(In consequence of fraudulent trick resorted 
to by the defendant the summons was never 
served upon the plaintifl — Kx parte decree 
obtained by the defendant was set aside.) 
(’24) AIR 1924 Rang 119 (122) : 1 Rang 500. 
(’28) AIR 1928 Rang 62 (82). 


(’14) AIR 1914 Sind GS(64):8 Sind LR 81 (84). 

Note 99 

1. (’69) 12 Snth W R 477 (478). 

(’70) 14 Suth W R 339 (839). 

’82) 4 All 97 (99). 

(’68) 9 Suth W R 77 (77). 

(’66) 6 Snth W R Oiv Ref 26 (26). 

(’66) 5 Suth WR 27 (27). 

(’66) 5 Suth W R 26 (26). 

(’77) 1877 Pun Re No. 66. 

2. (’99) 21 All 26 (28). 

(’83) AIK 1933 Lah 461 (461) : 15 I^ah 262. 
(Judgment can be used in a suit for damages 
for malicious prosecution only to establish 
acquittal of accused.) 

(’70) 2 N W P It 0 R 88 (88). 

(’33) AIR 1933 Mad 429 (430) : 56 Mod 641. 
(Judgment can be used in a suit for damages 
for malicious prosecution only to establish 
acquittal of accused.) 

[But see (’68) 10 Suth W R 66 (56).] 

3. (’81) 1881 Pun Re No. 18 (Or.) 

(’32) AIR 1932 Mad 254 (255, 266) : 66 Mad 
346. (Dismissal of suit for damages for defa- 
mation — Judgment in suit is not admissible 
in evidence in a prosecution for the same.) 
(’81) 5 Bom 387 (390). (Decision as regards 
possession of a certain laud given by the 
mamlatdar — Decision regarding possession of 
the same land given by Magistrate— Decision 
of Magistrate will prevail.) 

4. (’96) 28 Oal 610 (618, 619). 

(’16) AIR 1916 Bom 163 (163): 41 Bom 1 (3, 
4, 6.) 

5. ('83) 5 All 224 (226). 

6. (’94) 21 Oal 262 (266). 

(’16) AIR 1915 Bom 208 (204) ; 40 Bom 97 
(101, 102, 108, 104). 

(’27) AIR 1927 Sind 10 (16): 21 Sind L B 1. 
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shown that the matter was heard and finally decided} In Oenda Lal \. Haeari 


Note 100 

, (’97) 24 Cal 616 (626, 627) : 24 Ind App 60 
(PC). 

(’82) AIR 1932 Bom 826 (827). 

(’87) AIR 1987 All 401(406); I L R (1937) All 
489. 

(’36) AIR 1985 All 411 (416) : 57 All 797. 

(’32) AIR 1982 All 45 (46). 

(’31) AIR 1931 All 99 (100) : 62 All 901. 

(-99) 21 All 605 (614) : 26 lud App 176 (PC). 
(’38) AIR 1988 Bom 291 (294). 

(’32) AIR 1982 Bom 442 (443). 

(’08) 32 Bom 815 (819). 

(’87) AIR 1937 Cal 741 (745) : I L R (1938) 1 
Cal 187. (Ibbuo raised but not decided — No 
res judicata.) 

(’89) 16 Cal 178 (182) : 15 Ind App 186 (PC). 
(’65) 8 Suth W R 89 (39). 

(’65) 2 Suth W R 79 (80). 

(’87) AIR 1937 Lah 266 (266). 

(’37) AIR 1937 Lah 21 (22). 

(’83) 1883 Pun Re No. 104. 

(’88) AIR 1938 Mad 825 (326). 

(’36) AIR 1936 Mad 977 (982). (Before a mat- 
ter can bo held to bo res judicata the finding 
must bo certain and it must bo clear that the 
decree in the previous suit was intended to 
be rested on that finding.) 

(’33) AIR 1933 Mad 868 (869). 

(’ll) 9 Ind Cas 686 (687) (Mad). 

(’66) 3 Mad H 0 R 84 (85). 

(’64) 2 Mad H C R 131 (143, 146). 

(’31) AIR 1931 Oudh 157 (158). 

(’37) AIR 1937 Rang 324 (325). 

(’37) AIR 1937 Rang 204 (205). (Question 
raised but not decided — No res judicata.) 
(’34) AIR 1934 Rang 879 (880). (Decision in 
preliminary enquiry in a receiver application, 
as to prima facie claim for possession is not 
res judicata.) 

(;34) AIR 1934 Rang 154 (155). (Order strik- 
ing out party’s name amounting to dismissal 
— No appeal — Sulisequent suit fur same relief 
is barred.) 

Cases in which it was held that the matter 
was heard and finally decided : — 

(’88) 15 Cal 756 (761) : 16 Ind App 97 (PC). 
(’30) AIR 1930 P C 224 (226): 8 Rang 326 : 67 
Ind App 208 (PC). 

(’31) AIR 1931 F G 289 (293): 68IndApp381: 
66 Mad 93 (PC). 

(’21) AIR 1921 P C 131 (135) : 23 Oudh Cas 
291 (PC). 

(’21) AIR 1921 P C 11 (12); 48 Cal 499: 48 Ind 
App 187 (PC). 

(’14) AIR 1914 P C 31 (32): 41 Ind App 247 (PC). 
(’26) AIR 1926 All 420 (420). 

(’25) AIR 1926 All 663 (663). 

(’25) AIR 1925 All 417 (418). 

(’20) AIR 1920 All 298 (300). 

(’13) 11 All L Jour 937 (940). 

(’12) 9 All L Jour 165 (169) (PC). 

(’ll) 11 Ind Cas 87 (88) (All). 

(’10) 7 All L Jour 918 (922) : 33 All 148. 

(’98) 20 All 370 (374). 


(’83) 6 All 614 (617, 518). 

(’76) 7NWPHCR17 (23, 28, 29, 31) (PB). 
(’68) 3 Agra 40 (41). 

(’67) 2 Agra 221 (221). 

(’30) AIR 1930 Bom 136 (187) : 53 Bom 676. 
(’27) AIR 1927 Bom 145 (148). 

(’21) AIR 1921 Bom 427 (429) : 45 Bom 99. 
(’87) 11 Bom 160» (167n). 

(’69) 6 Bom H C R A C 109 (118). 

(’64)2 Bom H C R 77. (Second Edition 72 (74).) 
(’29) AIR 1929 Cal 885 (886). 

(’26) AIR 1926 Cal 1228 (1228). 

(’26) AIR 1926 Cal 369 (370). 

(’26) AIR 1926 Cal 80 (82). 

(’25) AIR 1925 Cal 427 (480). 

(’23) AIR 1928 Cal 361 (361, 862). 

(’15) AIR 1915 Cal 660 (661). 

(’12) 13 Ind Cas 688 (688) (Cal). 

(’12) 13 Ind Cas 40 (42) (Cal). 

(’10) 8 Ind Cas 945 (945) (Cal). 

(’07) 11 Cal W N 1100 (1103) ; 34 Cal 1020. 
(’82) 11 Cal L Rep 488 (486). 

(’73) 19 Suth W R 62 (68). 

(’72) 18 Suth W R 260 (261). 

(’72) 17 Suth W R 360 (360, 361). 

(’69) 12 Suth W R 182 (183). 

(’68) 10 Suth W R 465 (466, 466). 

(’67) 7 Suth W R 188 (189). 

(’66) 6 Suth W R 167 (158). 

(’65) 3 Suth W B 210 (212). 

(’64) 1 Suth W R 348 (344). 

(’29) AIR 1929 Lah 769 (769). 

(’25) AIR 1926 Lah 596 (597). 

(’22) 67 Ind Cas 756 (767) (Lah). 

(’21) AIR 1921 Lah 187 (187). 

(’21) AIR 1921 Lah 894 (395) ; 2 Lah L Jour 
678 (680). 

(’12) 17 Ind Cas 365 (366) (Lah). 

(’08) 1908 Pun W R No. 116, page 394. 

(’90) 1890 Pun Re No. 6 (Rev). 

(’87) 1887 Pun Re No. 79. 

(’83) 1883 Pun Re No. 90. 

(’77) 1877 Pun Re No. 77. 

(’76) 1875 Pun Re No. 70. 


(’70) 1870 Pun Re No. 60. 

(’30) AIR 1930 Mad 714 (716). 

(’26) AIR 1926 Mad 241 (241 , 243); 49 Mad 483. 
(’26) AIR 1025 Mad 1179 (1181). 

(’25) AIR 1925 Mad 218 (220). 

(’24) AIR 1924 Mad 299 (300). 

(’23) AIR 1923 Mad 88 (89, 91) : 46 Mad 625. 
(’21) AIR 1921 Mad 701 (704). 

(’20) AIR 1920 Mad 449 (451). 

(’08) 4 Mad L Tim 413 (418). 

(’04) 14 Mad L Jour 103 (104). 

(’08) 13 Mad L Jour 485 (487). 

(’03) 13 Mad L Jour 134 (184). 

(’01) 11 Mad L Jour 7 (8). 

(’16) AIR 1916 Nag 1 (2); 13 NagLR 76 (78). 
(’29) AIR 1929 Oudh 276 (278) ; 4 Luck 713. 
(’27) AIR 1927 Oudh 60 (62). 

(’26) AIR 1926 Oudh 613 (614). 

(’26) AIR 1926 Oudh 27 (28). 
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Lal^^ Sulaiman, C. J., observed as follows: "While the suit is pending and the Court 
is still seised of the case, although it may bo that a defendant may not be allowed to 
reopen a finding which has been recorded on a particular issue, there is nothing to 
preclude the Court itself from changing its mind and coming to a contrary conclusion, 
particularly if a new ruling containing a fresh interpretation of some provision of law 
comes into existence in the meantime.** A remark in a judgment which is in the nature 
of an obiter dictum cannot operate as res judicata}^ At the same time, the mere fact 
that the judgment contains observations made obiter will not prevent the point which 


(’26) AIR 1925 Oudh 607 (600). (Question of 
title heard and decided in former suit — Bes 
judicata.) 

(’21) AIR 1921 Oudh 46(46): 24 Oudh Cas215. 
(’15) 1 Oudh Ij Jour 746 (746). 

(■80) AIR 1980 Pat 71 (76, 76). 

(’24) AIR 1924 Pat 807 (309). 

(’23) AIK 1923 Rang 82 (82). 

(’19) AIR 1919 Low Bur 38 (88) : 9 Low Bur 
Rul 273 (274). 

(’09) 1909 Upp Bur Rul 2nd Quarter OPC31. 
(’21) 59 Ind Cas 808 (809) (Lah). 

(’12) 15 Ind Cas 685 (686) (All). (Points heard 
and decided in partition proceedings between 
parties — Res judicata.) 

(’82) 5 Mad 239 (241). (Do.) 

(’08) 7 Cal L Jour 663 (577): 35 Cal 701. (Do.) 
(’28) AIR 1928 Cal 758(758). (Suit under 8. 9, 
Spccidc Relief Act — Res judicata as to ques> 
tion of dispossession.) 

(’17) AIR 1917 All 268 (264): 39 All 717. (Do.) 

Oases in which it was held that the matter 
was not heard and decided; therefore no res 
judicata : — 

(’93) 17 Bom 35 (40). 

(’2.5) AIR 1925 Bom 181 (188). 

(’30) AIR 1930 PC 45 (50) (P C). 

(’85) AIR 1935 All 457 (457). 

(’24) AIR 1924 Ajj 867 (868). 

(’10) 5 Ind Cas 325 (329) (All). 

I ’07) 29 All 287 (289, 290). 

(’01) 23 All 346 (854). 

I ’92) 1892 All W N 238 (238). 

(’29) AIR 1929 Bom 116 (117). 

I ’25) AIR 1925 Bom 311 (313). 

< ’14) AIR 1914 Bom 812 (315). 

< ’03) 5 Bom L R 737 (740). 

' 1900) 2 Bom L R 871 (871). 

I ’97) 21 Bom 663 (566, 567). 

(’94) 1894 Bom P J 12(13). 

I ’90) 14 Bom 827 (330). 

I ’78) 10 Bom H C R 869 (372). 

V’36) AIR 1935 Cal 716 (720): 68 Cal 385. (Ap- 
plication for substitution based on valid ad- 
option — Application dismissed without 
considering validity of adoption — Question 
of validity can be challenged in subsequent 
suit.) 

(’31) AIR 1031 Cal 511 (513). (Decree silent as 
regards certain claim — This does not mean 
that claimant can never have any claim over 
that property again.) 

(’18) AIR 1918 Cal 528 (524). 

(’15) AIR 1915 Gal 46 (48). 

(’10) 5 Ind Cas 781 (782) (Gal). 


(’07) 34 Cal 83 (88, 89). ■**- , 

(’Ol) 5 Cal W N 804 (806). 

’Ol) 28 Cal 243 (245). 

’99) 27 Cal 515 (520) : 27 Ind App 39 (PC). 

I ’97) 24 Cal 711 (713, 714). 

’95) 22 Gal 692 (707). 

I ’89) 16 Gal 645 (548). 

I ’77) 3 Cal 6 (11). 

’76) 25 Suth W R 208 (209). 

I ’7l) 16 Suth W R 527 (529). 

I ’69) 12 Suth W R 325 (825, 826). 
i ’68) 10 Suth W R 486 (486). 

’68) 10 Suth W R 805 (306). 

(’26) AIR 1926 Lah 178 (178, 179). 

’24) AIR 1924 Lah 469 (470). 

I ’21) AIR 1921 Lah 296 (296). 

I ’20) AIR 1920 Lah 54 (55) :2 Lah L Jour 605 
(606, 608, 609). 

I ’14) AIR 1914 Ijah 76 (78). 

I ’13) 1913 Pun W R No. 76, p, 209 (210). 

I ’84) 1884 Pun Re No. 25. 

(’82) 1882 Pun Re No. 24. 

I ’81) 1931 Mad W N 813 (814). 

I ’29) AIR 1929 Mad 687 (688). 

’29) AIR 1929 M.ad 291 (292). 

I ’28) AIR 1928 Mad 268 (271). 

’27) AIR 1927 Mad 1100 (1100). 

I ’26) AIR 1926 Mad 162 (163) : 48 Mad 688. 
:’25) AIR 1925 Mad 1107 (1107). 

I ’21) AIR 1921 Mad 126 (128). 

I ’20) AIR 1920 Mad 710 (710). 

I ’ll) 9 Ind Cas 613 (614) (Mad). 

I ’09) 4 Ind Cas 1117 (1117) (Mad). 

I ’66) 8 Mad H 0 R 120 (123). 

,’8l) AIR 1931 Oudh 62 (63). (Order passed in 
execution proceedings as to the nature of land 
which is sought to bo sold is not a final one 
and the same cannot operate as res judicata 
in a later suit.) 

(’27) AIR 1927 Oudh 15 (16). 

(’19) AIR 1919 Oudh 177 (177) : 21 Oudh Cas 
324 (325, 326). 

(’01) 4 Oudh Cas 408 (418). 

(’26) AIR 1926 Pat 286 (290) : 5 Pat 276. 

(’24) AIR 1924 Pat 683 (686). 

(’29) AIR 1929 Rang 55 (58) : 6 Rang 691. 
(’15) AIR 1916 Upp But 18 (19) : 2 Upp Bur 
Rul 81. 

(1900) 1900 Low Bur Rul 644. 

[But see (’25) AIR 1925 Cal 1046 (1047, 
1048).] 

la.(’86) AIR 1036 All 21 (28) : 58 All 313 (FB). 
laa.(’29) AIR 1929 Lah 225 (226). 

(’24) 11 Oudh L Jour 395 (899). 

(’66) 5 Suth W R 227 (228). 
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arises in the case and is decided by the Oourt from operating as res judicata}^ It is 
not necessary that the matter should have been decided in explicit terms in the former 
suit in order to constitute it res judicata ; it is enough if an adjudication on the 
matter is necessarily involved in the decision in the prior suit.’ Nor is it necessary 
that the decision should have been appealable.’ 

It has already been seen in Note 33, ante, that a matter constructively in 
issue could not be actually decided but could only be deemed to be heard and 
decided, except whore the case was not tried upon the merits. A matter could not 
be said to have boon heard and decided either actually or constructively, if it was 
decided behind the back of a party without notice to him.* 

Whore the former suit was tried according to the procedure then in force, 
the mere fact that such procedure was summary does nut ailoct the finality of the 
decision.** 

Where a matter has been heard and decided by two or more former decisions, 
one conflicting with the otlior, the last of such decisions in order of date will be 
the one which will operate as res judicata? The basis of this rule is that if a 
party who could raise the plea of res judicata docs not do so when an opportunity 
is given to him, he must bo deemed to have waived it.® 

An application for a rule (revision) and its rejection does not prevent a 
Court, on a subsequent occasion, if the occasion arises, from granting a rule in the 
interests of justice.*^ 

101. No matter left ondeoided can be deemed to have been decided. 

— It has been seen in Note 12 ante, that if a matter is not in issue at all, there 
can bo no res judicata. It cannot bo said in such a case that the matter was 
heard and finally decided.* It has also been seen in Note 100, ante, tliat where a 

4. (’80) AIH 1930 All 099 (700) : 62 All loiil 
4a.(’38) AIB 1938 Lah369 (888) (FB). (Decision 
of the year 1855 under the I’unjabCivil (lude, 
delivered by a Doxmty Couimissionor in the 
Punjab is res judicata — Per Full Bench; 
Din Mahomed, j., dissenting.) 

6. (’12) 14 Bom L R 854 (859, 8(i0). 

I ’32) AIR 1982 All 620 (521). 

I ’36) AIB 1935 All f>45 (647). 

I ’27) AIR 1927 All 717 (718) : 49 All 606. 

’24) AIR 1924 All 310 (311) : 40 All 220. 

I ’15) AIR 1915 All 420(420): 87 All 631 (684). 
(’04) 1 All L .lour 416 (418). 

I ’33) AIR 1933 Cal 69 (71) : 69 Cal 613. (Two 
compromises — Later compromise prevails.) 
(’29) AIB 1929 Cal 163 (164). 

(’21) AIR 1921 Mad 612 (615). 

(’17) AIR 1917 Mad 9.60 (960). 

(’3.6) AIR 1935 Nag 122 (123):81NagLR211. 

6. (’36) AIR 1935 All 645 (647). 

7. (’36) AIR 1936 Pat 119 (120). 

Note 101 

1. (’25) AIR 1925 P C 184 (187) : 21 Nag L B 
117 : 52 Cal 971 : 62 Ind App 294 (PC). 

(’97) 19 All 277 (288) : 24 Ind App 10 (PC). 
(’26) AIR 1926 All 794 (796). 

(’86) 8 All 396 (401). 

(’32) AIR 1932 Bom 8 (7). 

(’69) 12 Suth W R 625 (527). 


(•85) AIR 1985 Isih 96 (97). 

(’83) AIR 1933 Lah 693 (593) : 14 Lah 365. 

(’83) AIR 1933 Lah 404 (405). 

(’32) AIB 1932 Lah 232 (234). (Casual remark.) 

{'36) AIR 1936 Nag 148 (150) : 1 L R (1936) 

Nag 188. 

(•36) AIR 1936 Lah 18 (21). 

[See also (’36) AIR 193.6 Mad 923 (926). 
(Widow of judgment-debtor added in exe- 
cution proceedings as legal representative 
— Her appllc.ation under S. 47 and 0. 21, 
R. 58, Civil P. C., claiming attached pro- 
Ijcrty as her own — Application dismissed 
on merits — Judge’s remark in order advis- 
ing regular suit — Other party can contend 
that ap|)cal under S. 47 and no'o suit is the 
remedy.)] 

lb.C.30) 17 Pat L Tim 356 (368). 

2. (’63) 20 Suth W B 377 (878, 879) : lud App 

Sup Vol 212 (PC). 

(’33) -AIR 1933 Lah 694 (595, 596): 14 Lah 409. 

(•36) AIR 19.S6 Bom 402 (404): 60 Bom 1008. 

(’98) 2 Cal W N 254 (256). 

('28) AIB 1928 Lah 888 (891). 

(’14) AIR 1914 Mad 399 (414): 17 Ind Cas 446 

(460) : 37 Mod 70. 

8. (’39) AIR 1939 Cal 169 (174) : I L R (1938) 2 

Cal 418. 

(’88) AIR 1938 Fat 359 (860). 
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matter, though in issue has, as a fact, been not heard and decided, either actually 
or constructively, it cannot operate as res jtidicata. The same principle vrill apply 
where a matter, though directly raised in issue, is expressly left open and 
undecided,^ or where the suit has been allowed to be withdrawn with liberty to 
bring a fresh suit in respect of the same matter.’ "It would be a contradiction 
in terms to say tliat the Court had finally decided matters which it expressly left 
untouched and undecided.’’^ But if the Court had no power to leave a matter 
open,® or the order granting permission is in contravention of 0. 23 R. 1 and conse* 
quently without jurisfliction, such reservation will not prevent the application of the 
rule of res jndicataf 

Illustrations 


1. A, a landlord, sues B for posiiOSBion of certain properties with mesne profits on the 
allegation that B was his annual tenant. B pleads permanent tersancy. The only issue in the 
case is whether B is annttal or a permanent temint. The Court finds against the permanent 
tenancy and decrees A's claim ; B appeals and then applies to the Appellate Court, to the effect 
that the question of permanent tenancy should be left open to he decided in a subsequent suit, 
but that, subject to such permission, the appeal may be dismissed. The Appellate Court passes 
the following order : “The permission asked for is granted. The appeal is dismissed with costs.” 
B then sues A for a declaration that he is a permanent tenant of A, The suit is barred. The 
reason is that the only issue in the case being that of permanent tenancy, and the suit being 
decreed, the Court had no power to reserve the matter to be decided again in any other suit. It 
would be different if there were two issues one of which is sufficient for the decision and the 
other is left opou.7 

2. A sues to set aside a gift made by a Hindu widow out of her husband’s estate alleging 
that he is the presumptive heir. The widow dies pending suit and A applies to amend his plaint by 
setting up a family custom of inheritance and claiming possession of the properties. The application 
is disallowed and the suit is dismissed but liberty is given to A to file a fresh suit for possession. 
A subsequently sues for possession on the ground of family custom. The suit is barred, since the 


(’85) AIR 1936 Mad 15G (458). 

(’27) AIR 1927 Mad 431 (482). 

(’01) 11 Mad L Jour 10 (17). 

( 24) AIR 1924 Nag 124 (124). 

2. (’99) 21 All 605 (514) : 26 Ind App 175 (PC). 
(’84) 1684 Pun Re*No. 25. 

(’32) AIR 1932 All 694 (696, 696). 

(’26) AIR 1926 All 770 (771) : 48 All 84. 

(’06) 28 All 700 (704). 

(’78) 2 All 582 (589, 591) (FB). 

(’21) AIR 1921 Rom 284 (285) : 46 Bom 1835. 
(’90) 14 Bom 31 (39). 

(’19) AIR 1919 Cal 809 (811) : 46 Cal 485. 
(’19) AIR 1919 Cal 974 (975). 

(’15) AIR 1915 Cal 668 (569). 

(’84) 10 Cal 856 (860). 

(’72) 18 Suth W R 61 (62). 

(’85) AIR 1936 Lab 686 (687). 

(’17) 1917 Pun L R No. 149, p. 408. 

(’31) AIR 1931 Mad 880 (832). (Point left for 
decision in a fresh suit.) 

(’31) AIR 1981 Mad 830 (832); 1931 Mad WN 
1008 (1011, 1012). 

(’29) AIR 1929 Mad 687 (688). 

(’29) AIR 1929 Mad 391 (892). 

(’25) AIR 1926 Mad 497 (525): 48 Mad 1. 

(’82) 4 Mad 308 (310). 

(’80) AIR 1980 Oudh 218 (218). 

(’80) AIR 1930 Oudh 124 (128) : 4 Luck 404. 
(Point decided by first Court but left open 
in appeal.) 

(’81) AIR 1981 Pat 1 (10, 12). 


(’37) AIR 1937 Rang 421 (424): 1937 Rang 
L R 186. 

(’26) 96 Ind Cas 802 (302) (Lah). 

3. (’ll) 1911 Pun W H No. 149, p. 392. 

(’98) 1 Oudh Cas 97 (99). 

(’24) AIR 1924 All 260 (261). (Leave to with- 
draw granted by Appellate Court.) 

(’36) 163 Ind Cas 367 (869) (Cal). (Do.) 

(’71) 16 Suth W R 276 (276). 

(’18) AIR 1918 Mad 1287(1292): 40 Mad 259. 
[Leave to withdraw granted by Appellate 
Court.) 

(14) AIR 1914 Oudh 234 (235). 

[See also (’85) AIR 1936 Oudh 35 (36). 
(Application to set aside ex parte decree — 
Withdrawal of application as being defec- 
tive — Second application not barred.)] 

4. (’99) 21 All 605 (514): 26 Ind App 176 (PC). 
(’19) AIR 1919 Lah 72(74):1918PunReNo.70. 

5. (’81) AIR 1931 Mad 268 (270). 

(’89) 11 All 187 (190) (FB). 

(’80) 2 All 843 (848, 840) (FB). 

(’04) 6 Bom L R 694 (598). 

(’80) 1880 Pun Be No. 84. 

(’84) AIR 1934 Mad 68 (70). 

6. (’22) AIR 1922 Fat 489 (490, 491): 1 Fat 228. 
(’20) AIR 1920 Pat 68 (64). 

(’81) AIR 1981 Mad 268 (269). 

(’25) AIR 1925 Mad 1162 (1165). 

(’16) AIR 1916 Mad 554 (664). 

(’18) AIR 1918 Pat 675 (677):3 Fat L Jour 404. 

7. (’81) AIR 1931 Bom 417 (418). 
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Court, having dismissed the former suit had no power under 0. 2S to give liberty to bring a 
fresh suit.s 

3. A files a suit against B. The suit is dismissed on the ground that the plaintiff ihas 
failed to produce evidence in support of his case, but his right to bring another suit in respect 
of the same matter is reserved. A suit subsequently brought by A against B in respect of 
same matter, will nevertheless, bo barred inasmuch as the reservation of liberty in a decree 
dismissing a suit for failure of proof, is without jurisdiction.!^ It would be different where the 
suit is dismissed on a •preliminary or technical point, but reserving the plaintiff’s right to file a 
fresh suit.®^ Where, however, an order is made granting leave to withdraw under 0. 23 R. 1, 
the mere fact that it is erroneous or is made on unjustifiable grounds does not make it an order 
without jurisdiction, and a subsequent suit in accordance with the literty given is not barred. 10 

Where a matter is decided by the first Court but is loft undecided by the 
Appellate Court on api)eal, the result is the same as if the matter was not decided 
at all. The reason is that when a judgment of a Court of first instance is api)ealed 
against, the finality of the decision is destroyed, the matter becoming again 
sub judice ; and if tlie Appellate Court without deciding that issue, disi)oses of the 
case on other grounds, the judgment of the first Court uix)n that issue is no more 
a bar to a future suit than it would be if that judgment had been reversed by the 
Court of apixjal.^^ 


Beotlon 11 
Hotofi 
101-108 


102. ReseFYation of liberty to bring a fresh suit on an issue. — Sec 

Note 101. 


103. Issues omitted or refused to be decided. — If a matter which has 
not been heard and decided in a previous suit is not res judicata, it is imi^ossible 
to say that a question not only not decided in the previous suit but expressly 
refused to bo decided, or excluded from the decision in the suit, can bo treated as 
res judicata} Nor will the principle of constructive res judicata embodied in 


8. (’25) AIR 1925 P C 55 (58,59): 47 All 158: 52 
Ind App 100: 27 Oudh Cas 834 (PC). 

9. (’G9) 13 Moo Ind App IGO (171, 172) (PC), 
da. (’30) AIR 1930 Lah G34 (635). (Suit diamiased 

on account of furinal defect in plaint.) 

(’12) 16 Ind Oaa 930 (932); 1912 Pun Re No. .56. 
(Dismissal on ground of no cause of action.) 
(’IS) AIR 1916 Dah 303 (304). (Relief refused 
on the ground of want of jurisdiction.) 

(’75) 1875 Pun Re No, 65. 

(’08) 18 Mad L Jour 198 (199). (Suit for 
possession dismissed on failure to produce 
sale certificate.) 

10. (’21) AIR 1921 Cal 34 (38): 48 Cal 138 (FB). 
(Overruling AIR 1916 Cal 255; S3 Ind Cas 670.) 
(’18) AIR 1918 Mad 1093 (1095). 

(’12) 9 All Ij Jour 378 (379). 

11. (’97) 24 Cal 616 (627) : 24 Ind App 50 (P C). 
(’81) 6 Bom 110 (112). 

(’17) AIR 1917 P C 201 (203) : 44 Ind App 
213; 45 Cal 442: 15 All L Jour 889(892)(PC). 
(’25) AIR 1925 All 243 (244). 

(’12) 9 All L Jour 67 (69, 70). 

(’12) 14 Ind Cas 161 (162) (All). 

(’34) AIR 1934 Cal 14 (17). 

(’26) AIR 1926 Cal 672 (676). 

(’26) AIR 1926 Cal 179 (180). 

(’26) AIR 1926 Cal 168 (164). 

(’26) AIR 1926 Cal 1195 (1197). 

(’09) 8 Ind Cas 87 (87) (Cal). 

(’07) 6 Cal L Jour 663 (657). 


(■98) 25 Cal 671 (576, .577). 

(’82) 8 Cal 631 (633, 684). 

(’81) 7 Cal 381 (384). 

(’78) 3 Cal L Rep 447 (449, 450). 

(’66) 4 Suth W R .50 (51). 

(’37) AIR 1937 Lah 167 (167). 

(’10) 1910 Pun W R No. 42, page 108. 

(’37) AIR 1937 Mod 709 (711). 

(’21) AIR 1921 Mad 21 (22. 24) (F B). 

(’20) AIR 1920 Mad 77 (80). 

(’08) 4 Nag L R 98 (101, 103). 

(’.39) AIR 1939 Oudh 2 (10). 

(’37) AIR 1937 Oudh 246 (247): 18 Luck 186. 
(■18) AIR 1918 Pat 526 (.528). 

(’17) AIR 1917 Pat 188 (189). (Appellate Court 
allowing withdrawal.) 

(’14) AIR 1914 Upp Bur 43 (43). 

(’07) 1 Bind L R 171 (172). 

Note 103 

1. (’81) 6 Cal 777 (781). 

(’81) 7 Cal 214 (216). 

(’29) AIR 1929 All 262 (2.53). 

(’87) 14 Cal 323 (343). 

(’84) 10 Cal .507 (609). 

(’13) 18 Ind Cas 787 (789): 1913 PunKeNo.87. 
(’10) 5 Ind Cas 262 (263) (Mad). 

(’82) 6 Mad 9 (10). 

(’23) AIR 1923 Oudh 101 (102). 

(1900) 8 Oudh Cas 273 (275). 

(’18) AIR 1918 Pat 618 (619, 620). 
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Explanation lY apply to such a case inasmuch as the questions are actually raised 
in such cases* 

105. Decision must have been on the merits. — In order to support a 
plea of res judicata the former decision must have been on the merits of the 
question in issue in the siibseciuent suit. Othorwise, it cannot operate as a bar.^ 
Thus, where a suit was brought by a firm to recover the price of goods and was 
dismissed under Section 69 clause 2 of the Partnership Act (1932), on the ground 
that the firm was unregistered and a second suit was instituted on the same cause 
of action after the registration of the firm, it was held that the suit was not barred y 
by res judicata,^ 

Where a case is disposed of on the merits, all points necessarily involved in 
such decision and all questions which might and ought to have been raised in such 
suit will also be deemed to be decided on the merits. See Note 33, ante. As to what 
points are so involved in the decision of ex parte decrees, see Note 19, ante. 


105. Deoision on preliminary or technical points. — It follows from what 
has been stated in Notes 101 to 104, that in order to conclude a plaintiff by a plea 
of res jtidicata it is necessary to show that there was a decision finally granting or 
withholding the relief sought. Therefore, when the prior suit has been dismissed on 
some technical ground without going into the merits of the questions raised, there 
can be no decision on such questions and therefore no res judicata} 


2. See also Note 33, point (0). 

(’21) AIR 1921 Mad 21 (24) (F B). 

(’08) 32 Bom 316 (320). 

(’82) 9 Cal L Rep 474 (478). 

(’80) 6 Oal 923 (925). 

(*19) AIR 1919 Lah 72 (74) : 1918 Pun Re 
No. 70. 

(’22) AIR 1922 Mad 259 (262). 

(’98) 21 Mad 278 (285). 

Note 104 


1. (’86) 8 All 282 (291). 

(’18) AIR 1918 Mad 78 (79). (Dismissal on 
pleadings.) 

(’09) 2 Ind Gas 622 (623) (All). 

12) 13 Ind Gas 351 (852) (Cal). 

’65) 3 Suth W R Act X 140 (141). 

’37) AIR 1937 Lah 241 (241). 

’37) AIR 1937 Lah 211 (212, 213). 

’80) AIR 1930 Lah 501 (508). 

’80) 1880 Pun Ro No. 107. 

2. (’37) AIR 1987 Nag 146 (147) : I L R (1937) 
Nag 430. 

Note 105 


1. (’17) AIR 1927 P G 201 (203) ; 45 Cal 442 : 44 
Ind App 218 (P G). (Dismissal on account 
of defect in the frame of suit.) 

(’86) 8 All 282 (289. 290). 

(’81) AIR 1931 All 200 (201). (Dismissal on 
account of want of jurisdiction.) 

(*.30) AIR 1930 All 112 (118). (Order of rejec- 
tion of memorandum of appeal as not pro- 
pcrply presented.) 

(’29) AIR 1929 All 910 (911). (Dismissal on 
the ground that plain till had no right to 
maintain it.) 

(’29) AIR 1929 All 844 (844). (Dismissal for 
want of cause of aotion.) 


(’21) AIR 1921 All 242 (244). (Dismissal of 
appeal for want of copy of trial Court judg- 
ment.) 

(’12) 9 All L Jour 67 (69, 70). (Dismissal on 
the ground of limitation.) 

(’05) 27 All 443 (446). (Dismissal on technical 
points.) 

(’05) 27 All 254 (257). (Suit premature and so 
dismissed.) 

(’86) 8 All 282(286, 287, 290). (Dismissed for 
misjoinder and for non-payment of court- 
fees.) 

(’85) 1885 All W N 171 (171). (Dismissed for 
non-joinder.) 

(’84) 1884 All W N 2 (2). (Dismissal for want 
of cause of action.) 

(’82) 4 All 261 (273, 274) (F B). (Dismissal 
under S. 42, Specific Relief Act.) 

(’81) 3 All 334 (337). (Dismissal on technical 
points.) 

(’74) 6 N WPHGR77 (78,79). (Dismissal on 
account of want of jurisdiction.) 

(’35) AIR 1935 Bom 131 (133). (Mis-joindcr 
of parties and causes of action.) 

(’22) AIR 1922 Bom 96 (97) : 46 Bom 726. 
(Dismissal on technical points.) 

(’06) 30 Bom 895 (408). (Dismissal on the 
ground of limitation.) 

(’98) 22 Bom 216 (221). (Do.) 

(’93) 17 Bom 562(565). (Dismissal on account 
of want of jurisdiction.) 

(’83) 7 Bom 408 (411). (Dismissal for want of 
cause of action.) 

(’80) 5 Bom 48 (67):7 Ind App 181 (PC). (Do.) 
(’78) 3 Bom 223(226). (Dismissal on technical 
points.) 
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IlliMtrationa 

(1) A and B wore partners. The partnership was dissolved by a deed of dissolution and A 
executed a bond in favour of B for the amount found duo by A to B, A sued B for cancellation 
of the bond on the ground of fraud. B pleaded that the suit for cancellation would not lie, the 
bond being based on the dissolution deed. The suit was dismissed in second appeal without going 
into the merits, on the ground that the suit was not properly framed, B then sued A on the 
bond who pleaded fraud. Ileld^ the plea was not barred. {Abdulla Ashgar AH Khan v. Qanesh 
Das, A. I. R. 1917 Privy Council 201.) 

(2) A filed a suit for a mere declaration against B and it was dismissed under Section 42 
of the Specific Relief Act because a mere declaratory suit could not be maintained when the plaintiff 
under law could have asked for consequential relief. The decision could not operate as res judicata 
in a subsequent suit for possession. (Mahomed Yar v. Mahomed Yar, A. I. R. 1929 Lahore 597,) 


(’77) 2 Bom 19(25, 65). (Dismissal on account 
of want of jurisdiction.) 

(’71) 8 Bom H C R A 0 205 (208).( Dismissal 
on technical ground.) 

(’66) 4 Bom HOR 110(112). (Dismissal on the 
ground of undervaluation.) 

(’34) AIR 1934 Cal 799 (802). (Dismissal for 
want of cause of action.) 

(’27) AIR 1927 Cal 794 (795). (Dismissed for 
non- joinder.) 

(’97) 24Cal616(G2G):24IndApp.50(PC). (Do.) 
(’83) 13 Cal L Hep 83 (8G). (Dismissal on 
account of want of jurisdiction.) 

(’80) 6 Cal 246 (249). (Dismissal on ground of 
limitation.) 

(’79) 3 Cal L Rep 395 (396). (Dismissal on 
technical points.) 

(’78) 2 Cal L Rep 10 (12). (Dismissal for mis- 
joinder.) 

(’74) 22 Suth W R 308 (309). (Dismissal on 
account of want of jurisdiction.) 

(’74) 21 Suth W R 272 (273). (Di.smissod for 
non-joinder.) 

(’74) 21 Suth W R 105 (106), (Do.) 

(’72) 17 Suth W R 380 (382). (JMsmissal for 
want of cause of action.) 

(’72) 17 Suth W R 3G0 (360, 361). (Suit pre- 
mature and so disuiissod.) 

(’71) 15 Suth W R 208 (208). (Dismissal on 
technical points.) 

(’70) 13 Suth W R 4G1 (461). (Dismissal on 
the ground of limitation.) 

(’68) 9 Suth W R 461 (462). (Dismissal on 
technical ground.) 

(’68) 9 Suth W R 327 (328). (Dismissal on 
technical points.) 

(’64) 1864 Suth W R 163 (163). (Case struck 
off on ground of discrepancy.) 

(’35) AIR 1935 Lah 974(975). (Suit dismissed 
as being premature.) 

(’35) AIR 1935 I, ah 893 (894) : 17 Lah 276. 
(Suit on pronoto by unregistered firm dis- 
missed under S. 69, Partnership Act— Subse- 
quent suit in time after registration is not 
barred ) 

(’31) AIR 1931 Lah 79 (80) : 12 Lah 276. 
(Previous suit dismissed as having abated.) 
(’29) AIR 1929 Lah 596 (597). (Dismissal under 
S. 42, Specific Relief Act.) 

(’25) AIR 1925 Lah 193 (194). (Dismissal on 
the ground of misdescription of property.) 
(’23) AIR 1923 Lah 150 (151). (Dismissal on 
the ground of limitation.) 


(’21) AIR 1921 Lah 133 (134). (Dismissal for 
want of cause of action.) 

(’16) AIR 1916 Lah 229 (229) : 1916 Pun Ro 
No. 1. (Dismissal on the ground of limitation.! 
(’06) 1906 Pun L R No. 61, page 175 (176) : 
1906 Pun Ro No. 6. (Do.) 

(’91) 1891 Pun Re No. 51. (Suit premature 
and so dismissed.) 

(’89) 1889 Pun Ro No. 130, (Dismissal for 
want of cause of action.) 

(’85) 1885 Pun Re No. 72, (Suit premature 
and so dismissed.) 

(’84) 1884 Pun Re No. 66. (Dismissal under 
S. 42, Specific Relief Act.) 

(’83) 1883 Pun Re No. 190. (Dismissal on the 
ground of limitation.) 

(’83) 1883 Pun Re No. 137. (Dismissal for 
want of cause of action.) 

(’62) 1882 Pun Ro No. 64. (Dismissal on 
account of want of jurisdiction.) 

(’36) AIR 1936 Mad 165 (166). (Dismissal of 
a suit on the ground that the plaintiff was 
not entitled to raise the plea on which ho 
founded the suit, without any enquiry into 
his title, cannot bo taken to bo a decisio?i 
that for all time and in all proceedings bet- 
ween the parties it must be taken that the 
plaintiff had no title.) 

(’22) AIR 1922 Mad 259 (262). (Dismissed for 
non- joinder.) 

(’21) AIR 1921 Mad 279 (280). (Dismissal on 
the ground of limitation.) 

(’95) 18 Mad 466 (408). (Dismissal on techni- 
cal points.) 

(’89) 12 Mad 500 (602). (Suit dismissed for 
w.ant of notice.) 

(’87) 10 Mad 102 (107). (Dismissal on techni- 
cal ground.) 

(’90) 13 Mad 510 (511). (Dismissal for failure 
to deposit Commissioner’s fee.) 

(’19) AIR 1919 Nag 16 (15. 16) : 16 Nag L R 
206. (Dismissal on technical ground.) 

(’16) AIR 1916 Nag 38 (38). (Dismissal on 
technical points.) 

(’12) 8 Nag L R 68 (70, 71). 

(’90) 3 0 P L R 3 (5). (Dismissal of mortgage 
suit on ground that the mortgage could not 
be split up.) 

(’38) AIR 1938 Oudh 64 (56). (Previous suit 
dismissed on ground that plaintiff cannot 
sue alone.) 

(’30) AIR 1930 Oudh 270 (272) : 6 Luck 684 
(Point left undecided.) 


Seotlon It 
Note 10» 
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106. Dismissal for non>proseoatlon or for default to do anything 
ordered by the Court to be done. — The dismissal of a suit for default under 
the provisions of Order 9 cannot operate as res judicata} In Chand Koer t. Partab 
Singh, I. L. B. 16 Calcutta 98 (P. G.). the plaintiffs as nearest agnates of a deceased 
proprietor, sued for a declaration that a gift made by a widow of the estate of her 
late husband did not affect their right of succession on her death. Prior to the gift 
a suit, praying for a declaration and to have the widow restrained by injunction 
from alienating the same estate, had been struck off in 1878 for the plaintiff’s 
default under Sections 102 and 103 of the Code of 1877 (corresponding to 0. 9 Rr. 8 
and 9). The plea of res judicata was raised. Their Lordships of the Judicial Committee 
held the plea to be inoperative. The dismissal of a suit in terms of 0. 9 R. 8 was 
plainly not intended to oiierate as res judicata. It imposes, however, when read 
along with 0. 9 R. 9 a certain disability upon the plaintiff whose suit has been dis- 
missed, namely, that he is thereby precluded from bringing a fresh suit in respect 
of the same cause of action.^ But the dismissal of a claim under 0. 17 R. 3 on account 
of the plaintiff's default in producing evidence to substantiate his case has the 
same effect as a dismissal founded upon evidence and the subject-matter of such a 
claim will be res judicata.^ Similarly, a judgment pronounced against a party under 
O. 10 R. 4 (2) will operate as res judicata.* 


(’28) AIR 1928 Oudh 503 (607) : a' Luck 169." 
(Pot non-payment of court-fees.) 

(’16) AIR 1915 Oudh 148 (149). (Dismissal for 
mis-joindot.) 

(’35) AIR 1935 Pat 82 (83). (Dismissal for 
want of jurisdiction.) 

(’26) AIR 1926 Pat 289 (290) : 5 Pat 276. 
(Dismissal on technical points.) 

(’17) AIR 1917 Pat 689 (590) : 2 Pat L Jour 
313 (318). (Dismissal on tho ground of mis- 
description of property.) 

[See also (’90) 13 M.ad 44 (45). (For non- 
payment of court-fees.) 

(’35) AIR 1935 Pat 59 (61). (Revision appli- 
cation againsf an order amending a eon- 
sent decree behind the Kock of a party dis- 
missed on tho ground that Court had not 
exceeded its jurisdiction — Separate suit for 
same relief is not barred.)) 

[But see (’87) 9 All 155 (157, 158). 

(’83) 5 All 595 (696). 

(’82) 6 Bom 477 (478). 

(’34) AIR 1934 Bang 164 (155).) 

Note 106 

1. (’88) 16 Cal 98 (101, 102) ; 15 Ind App 156 : 
1888 Pun Be No. 177 (P C). 

(’29) AIR 1929 Bom 116 (119). 

(’90) 17 Ind App 150 (165) : 13 All 63 (P C). 
(’14) AIR 1914 All 222 (223) ; 12 All L Jour 
53 (55). 

(’14) AIR 1914 All 83 (84). 

<’96) 28 All 749 (751). (Dismissal under 0. 9 
R. 2.) 

(’29) AIR 1929 Bom 217 (219). 

(’97) 21 Bom 91 (97). 

(’35) AIR 1935 Cal 212 (214) : 62 Cal 15. 
(Former suit dismissed under Ch. 10, R. 36 
of the Calcutta High Court Rules.) 

(’35) AIR 1985 Cal 160 (166) : 61 Cal 1028. 
(’20) AIR 1920 Cal 407 (408). 


(’17) AIR 1917 Cal 11 (11). 

(’14) AIR 1914 Cal 674 (676). 

(’12) 15 Ind Cas 863 (864) (Cal). 

(’10) 7 Ind Cas 126 (127) (Cal). 

(’04) 10 Cal W N 40 (41, 42). 

(’83)9Call68 (166). (Dismissal under 0. 9, 

R. 2.) 

(’83) 12 Cal L Rep 29 (33) : 9 Cal 426. 

(’75) 24 Suth W R 114 (115). 

(’70) 14 Suth W R 81 (82). 

(’69) 11 Suth W B 250 (251). 

(’88) 1883 Pun Re No. 104. 

(’25) AIR 1925 Mad 861 (870). 

(’24) AIR 1924 Mad 473 (473, 474). (Dismis- 
sal of an application.) 

(’19) AIR 1919 Mad 8 (9). 

(’20) AIR 1920 Nag 113 (114). 

(’14) AIR 1914 Nag 20(21);10NagTiR 89(40). 
(’25) AIR 1925 Oudh 837 (346) :28 Oudh Cas 
8. (Under 0. 9, R. 8.) 

(’28) AIR 1928 Pat 116 (117). (Dismissal of an 
insolvency petition.) 

(’28) AIR 1923 Pat 514 (514, 615) : 2 Pat 789. 
(Dismisaal of an appeal for default.) 

(’17) AIR 1917 Pat 627 (629). 

[Nss also (’30) AIR 1930 Ail 727 (729). 

(’33) AIR 1983 Pat 208(208) : 12 Pat 179]. 

2. (’20) AIR 1920 All 340 (841) : 42 All 193(195). 

3. (’76) 1 Mad 84 (87). 

(’86) 12 Cal 663 (566). 

(’86) AIR 1936 Lah 886 (386). 

(’28) AIR 1928 Cal 271 (272). 

(’06) 9 Cal W N 679 (689). 

(’76) 23 Suth W R 68 (69). 

(’71) 16 Suth WR 578 (574). 

(’12) 1912 Pun L R No. 25, p. 86. 

(’08) 1908 Pun L R No. 198, p. 686. 

(’29) AIR 1929 Mad 404 (407). 

(’10) 6 Ind Cas 238 (286) : 84 Mad 97. 

(•87) 10 Mad 272 (277). 

4. (’ll) 13 Bom L R 658 (660). 
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The of A suit on default of plaintiff to farnisb security for costs or 

to pay commissioner's fees as ordered by Court does not bar a second suit on the 
same cause of action.** 

On the principle enunciated in I. L. B. 16 Calcutta 98 (P. C.), the abatement 
of a suit cannot operate as res judicata though a subsequent suit on the same cause 
action may be barred.® 

107. PIas of Mt-off. — Where a defendant in answer to a claim against him 
plnyin a set-off which had been adjudicated upon previously in a separate suit brought 
by him, the plea is unsustainable, it having been already heard and decided.* 

108. DeolBlon mast have been neoessary for the determination of the 
suit — Greneral. — It has been seen in Note 7, ante, that an unnecessary or 
irrelevant issue, the decision of which either way will not affect the decision cf 
the suit, cannot be said to have been directly and substantially in issue. Where, 
therefore, the Court gives a finding on such an issue, the matter cannot bo said to 
be finally decided and therefore cannot operate as res judicata} It has also been 
seen in the same Note that if a decision is based on several issues, the finding on 
each of the issues will operate as res judicata. Where however a Court, while 
dismissing a suit basing its decision expressly on a particular point, gives a finding 
against the plaintiff on another issue in order to prevent a remand in case the 
Appellate Court should take a different view on the other point,® or, while dismissing 
the suit as not being maintainable, gives a finding against the plaintiff on another 
issue,® the decision of the case cannot be said to be based upon the finding so given 
and the finding cannot therefore operate as res judicata. 


6. (’82) 6 Bom 482 (486). 

(’02) 26 Bom 687 (640). 

(’90) 13 Mad 510 (511). 

6. (’10) 5 Ind Cas 325 (329) (All). 

(’04) 6 Bom L B 638 (639). 

Note 107 

1. (’71) 15 Bath W R 252 (262). 

Note 108 

1. (’89) 1889 Pun Re No. 157. 

(’28) AIR 1928 All 495 (497) : 45 All 466. 

<’23) AIR 1923 All IS (16). 

(’20) 66 Ind Oiis 938 (939) (U P B R). 

('ll) 11 Ind Cas 89 (90) (All). 

(’96) 17 All 174 (194). 

(’25) AIR 1925 Bom 181 (183). 

(’ll) 12 Ind Gas 813 (818, 819) (Bom). 

(’09) 11 Bom li B 366 (370). 

(’93) 18 Bom 597 (602). 

(’86) 1886 Bom P 3 201 (202). 

(’86) AIR 1936 Oal 772 (774). 

(’33) AIR 1936 Oal 203 (204). 

(’34) AIR 1934 Cal 430 (482) : 61 Cal 1. 

(’27) AIR 1927 Cal 106 (107) : 63 Cal 837. 

(’21) AIR 1921 Oal 202 (207) : 48 Cal 1059. 

<’19) AIR 1919 Cal 56 (55). 

(’IS) AIR 1916 Oal 671 (678). 

( 37) AIR 1987 Lah 638 (639). 

(’83) AIR 1933 Lah 412 (416). 

(’88) AIR 1988 Lah 218 (219). 

(’82) AIR 1982 Lah 179 (180) : 18 Lah 524. 

(’80) AIR 1980 Lah 149 (160). 

3CPC. 17. 


(’29) AIR 1929 Lah 437 (488). 

(’28) AIR 1928 Lah 967 (969) : 10 Lah 389. 
(’27) AIR 1927 Lah 804 (805). 

(’23) AIR 1923 Lah 248 (249). 

(’14) AIR 1914 Lah 289 (290) : 1914 Pun Be 
No. 102. 

(’14) AIR 1914 Lah 76 (78). 

(’18) 1913 Pun L B No. 156, p. 583. 

(’ll) 1911 Pun L R No. 120, p. 467. 

( 02) 1902 Pun L R No. 10, p. 39. 

(’98) 1898 Pun Re No. 81. 

(’84) 1884 Pun Re No. 29. 

(’12) 15 Ind Cas 229 (231) (Mad). 

(’ll) 9 Ind Cas 787 (787, 788) (Mad). 

(’30) AIR 1980 Oudh 124 (127, 128) : 4 Luck 
404. 

(’24) AIR 1924 Oudh 205 (206). 

(’26) AIR 1926 Oudh 190 (196). 

(’24) SLR Oudh (Rev) 101 (102). 

(’28) AIR 1928 Oudh 139 (141). 

(’18) AIR 1918 Oudh 275 (277). 

(’17) AIR 1917 Pat 622 (628). 

(’86) AIR 1986 Pesh <)1 (63). 

(’38)AIR 1938 Rang 275 (276). 

(’34) AIR 1934 Bang 875 (877). 

(’12) 6 Low Bur Rul 93 (98). 

[5ee (’38) 178 Ind Cas 447 (448) (P C).] 
[See also (’30) AIR 1930 Pat 71 (76)]. 

2. (’24) AIR 1924 Mad 893 (894). 

8. (’26) AIR 1925 Cal 996 (1000). 

(’10) 7 Ind Cas 967 (968) : 36 Bom 88. 

(’18) AIR 1918 Lah 40 (41). 

(’79) 1879 Pun Re No. 27 (P B). 


BaoiUolili 

Hotis 

106-108 



958 


BBS JUDICATA 


Bsotiim 11 
- Rdilii 
109-110 


109. Plaintiff’s suit wholly dismissed — idTerse ffadlnd sOsinst 
defendant. ^ It has been seen in Note 7, ante, that an adverse finding against 
the successful party is not res judicata in a subsequent suit between the parties. 
Thus, where a jdecree is one of dismissal in favour of the defendant but there is 
an adverse finding against him on one point, a plea of res judicata cannot be 
founded upon that decision; because the defendant having succeeded on the other 
plea, had no occasion to go further as to the findings against him.^ 

In Thakur Magundeo v. Thakur Mahadev Singh, I.L.B. 18 Calcutta 647, a 
landlord sued to eject his tenant who defended upon the ground that the tenure 
was permanent. A previous suit by the plaintiff had been dismissed on the ground 
that no notice to quit had been served, but the Court held at the same time that 
the tenure was not pennanent. It was held that the previous decision was not res 
judicata, "the decree dismissing the suit being based, not upon the finding adverse 
to the defendant in that case, but in spite of it” ** Where, however, the decree itself 
embodies the finding, it cannot be said to be not res judicata merely because the suit 
itself was dismissed on another point.* 


110. Salt wholly deopeed — Adverse finding against plaintiff. — The 

principles stated in Note 109 apply equally to a case where a plaintiff’s suit is 
entirely decreed in his favour with an adverse finding against him.^ 


(’16) AIR 1916 Oudh 6 (7) : 19 Oodh Gas 69. 

Note 109 

1. (’22) AIR 1922 PO 241 (243) : 48 Oal 460 : 48 
Ind App 49 (P C). 

(’33) AIR 1933 Oudh 439 (450) : 8 Luck 602. 
(’38) AIR 1938 All 491 (497). 

(’36 AIR 1936 All 21 (23) : 68 All 313 (PB). 
(’24) L R 5 All (Rov)3 (5). 

(’23) AIR 1923 All 15 (16, 17). 

(’99) 1899 All W N 182 (183). 

(’95) 17 All 174 (193). 

. (’95) 1896 All W N 108 (109). 

(’85) 7 All 606 (611) (P B). 

(’37) AIR 1937 Bom 208 (209). 

(’20) AIR 1920 Bom 335 (336) : 44 Bom 821 
(325, 326). 

(’19) AIR 1919 Bom 81 (83) : 43 Bom 568 
(571, 572, 574). 

(’94) 18 Bom 597 (603). 

.(’83) 7 Bom 464 (466). 

’8.5) AIR 1935 Cal 733 (735). 

’80) AIR 1930 Cal 5 (7) : 56 Cal 639. 

(’28) AIR 1923 Oal 297 (297). 

(!19) AIR 1919 Cal 500 (.501). 

(’17) AIR 1917 Oal 398 (399). 

(’12) 15 Ind Cas 4.53 (454) ; 40 Cal 29. 

(’05) 9 Cal W N 60 (66). 

(’01) 5 Oal W N 445 (446, 447). 

(’91) 18 Cal 647 (051). 

(’80) 13 Cal 17 (20). 

(’85) 11 Cal 301 (306). 

(’66) 4 Suth W R 104 (104). 

(’88) AIR 1938 Lah 179 (180). 

(’12) 1912 Pun L R No. 164, p. 471 : 1912 Pun 
Ro No. 42. 

(’85) AIR 1985 Mad 701 (708). 

(’82) AIR 1932 Mad 207 (211) : 55 Mad 483. 
(’25) AIR 1925 Mad 52 (62). 

(*24) AIR 1924 Mad 469 (470) : 47 Mad 453. 


(’22) AIR 1922 Mad 514 (617). 

(’19) AIR 1919 Mad 212 (218). 

(’16) AIR 1916 Mad 618 (618). 

(’18) 21 Ind Cas 219 (221) (Mad). 

(’16) AIR 1915 Mad 294 (295); 12 Ind Cas 167 
(168) : 37 Mad 25. 

(’84) 7 Mad 145 (149). 

(’82) 4 Mad 184 (136). 

(’28) AIR 1923 Nag 139 (189). 

(’24) AIR 1924 Nag 383 (834). 

(’18) AIR 1918 Nag 91 (92). 

(’92) 6 0 P L R 87 (89). 

(’86) AIR 1936 Oudh 189 (191). (Pinding 
though not res judicata still throws heavy 
onus on such party in subsequent suit to 
prove that finding in prior suit is wrong — 
Judgment in prior suit is admissible.) 

(’28) AIR 1928 Oudh 241 (244) : 3 Luck 892. 
(’24) AIR 1924 Oudh 2a5 (206). 

(’15) 2 Oudh L Jour 386(387). 

(’84) AIR 1934 Kang 875 (877). 

(’92) 1892 Low Bur Rul 625. 

[But see (’28) AIR 1928 Cal 706 (70S). 

(’32) AIR 1932 Lah 421 (422). 

(’20) AIR 1920 Mad 871 (878, 875). (This 
is no longer law in view of AIR 1922 P 0 
241.) 

(’20) AIR 1920 Mad 622 (624). (Do.) 

(’19) AIR 1919 Mad 1097 (1099). (Do.)] 
la. See (’29) AIR 1929 All 910 (912). 

2. (129) AIR 1929 Cal 449 (460). 

(’24) AIR 1924 Mad 626 (632, 633). (Cost to 
defendants disallowed as finding on main 
issue going against them ; such finding is res 
judicata.) 

(’16) AIR 1916 Bom 277 (278) : 40 Bom 662. 

Note 110 

1. (’99) 28 Bom 296 (302). 

(’32) AIR 1982 Mad 641 (541). 
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111. Finality of appealable deolelone. — Where an appeal is filed against 
a decree, the finality of the decision of the lower Court is destroyed and the matter 
again becomes sub judice}^ “ Where an appeal lies, the finality of the decree on such 
appeal being taken, is qualified by the appeal and the decree is not final in the 
sense that it will form res judicata as between the same parties."^ But the mere 
possibility of an appeal being filed does not affect the finality of the decree.* The 
view expressed in the undermentioned cases* that a judgment liable to appeal is 
only a provisional and not a final adjudication and therefore cannot operate as res 
judicata does not appear to be sound on principle. No one can predicate when a 
decision is likely to become final. For, any party can appeal from a decision after 
an indefinitely long time taking advantage of Section 6 of the Indian Limitation 
Act, provided, of course, sufficient cause is shown. 

If a decision is appealed against, it is the appellate judgment that must bo 
looked into in order to decide a question of res judicata!^ An appellate judgment 
operates by way of res judicata as regards all the findings of the lower Court 
which, though not expressly referred to in it, are necessary to sustain the appellate 
decree.® If the appeal is withdrawn or is dismissed on a preliminary point without 
a decision on the merits, or is dismissed for default of appearance of the appellant, 
the parties are bound by the decision of the lower Court on each point as actually 
decided by it,® But if the appeal is allowed on preliminary points, then the findings 
of the trial Court are not res judicata,^^ Where there is a decree or an order 


(*29) AIR 1929 All 910 (912). 

(»26) AIR 1926 Cal 672 (676). 

(*80) AIR 1980 LaU 149 (150). 

(*14) AIR 1914 Lab 289 (290) : 1914 Pun Ro 
No 102. 

(’83) AIR 1938 Mad 770 (771). 

(’32) AIR 1932 Mad 207 (211) ; 65 Mad 483. 
(’38) AIR 1938 Oudh 18 (19). 

[But cee (’27) AIR 1927 Mad G43 (644). 
(Submitt^ wrongly decudud.) ] 

Note 111 

la. (’31) AIR 1931 Sind 170 (172, 173). 

(’27) AIR 1927 Tjah 1 (1) ; 7 I^ah 423. 

(*32) AIR 1932 All 288 (288) : 54 All 444. (In 
execution proceedings.) 

(’89) 11 All 148 (161) (P B). 

(’86) 13 Cal 13 (15, 16). 

(’38) AIR 1938 Lab 232 (234). (Former decree 
set aside by Appellate Court while appeal in 
subsequent suit was pending — Former decree 
is not res judicata in such appeal.) 

(’31) AIR 1931 Lah 161 (162) ; 12 Lab 497. 
(’17) AIR 1917 Mad 597 (598). 

(’08) 4 Nag L R 98 (103). 

[566 also (’31) AIR 1931 Cal 239(240, 241).] 
[But fee (’66) 4 Bom H G R A C 81 (85). 
(Submitted wrongly decided.) ] 

1. (’31) AIR 1931 P 0 263 (264) (P C). 

[But tee (’38) AIR 1938 All 685 (636). 
(Decision in second appeal that firm did 
not possess certain land — Letters Patent 
appeal pending — Subsequent suit against 
firm by other party to appeal for possession 
of same land under Sec. 9, Specific Relief 
Act— Court trying suit is bound by decision 
in second appeal on question of possession.)] 

2. (’26) AIR 1926 Rang 122 (123) : 4 Rang 8. 


8. (’89) 11 All 148 (161). (The observation was 
obiter in this case.) 

’17) AIR 1917 Mad 597 (598). (Do.) 

’88) AIR 1988 Lah 232 (234). (Following 
AIR 1916 Lah 177.) 

(’16) AIR 1916 Lah 177 (179) : 1916 Pun Re 
No 48. 

(’08) 4 Nag L R 98 (103). 

[See (’35) AIR 1935 Cal 306 (307). (Execu- 
tion proceedings — Judgment'debtor not 
objecting though notice sent to him— ^t- 
tiichment directed — Subsequent objectioit. 
by judgment-debtor held not barred by res 
judicata as such objection was raised before 
expiry of time for appeal or review against 
order for attachment.)] 

4. (’12) 14 Ind Cas 299 (.300) : 39 Cal 925. 

(’1.5) AIR 1915 All 360 (364) : 37 All 496 (5ll, 
614). 

(’34) AIR 1934 Bom 313 (317) ; 58 Bom 644. 
(Finding based on evidence on a ground dif- 
ferent from that given by lower Court would 
operate as res judicata.) 

6. (’05) 28 Mad 338 (341). 

6. (’83) 6 Mad 43 (46, 47). (Withdrawal). 

(’.32) AIR 1932 All 603 (606). 

(’13) 37 Bom 172 (176). (Withdrawal.) 

(’08) 4 Nag L R 98 (103, 104). (Dismissed on 
the ground of limitation.) 

(’31) AIR 1931 Sind 170 (173) : 26 Sind L R 
493. (Appeal dismissed for default.) 

[See also (’86) AIR 1936 Pat 198 (199) : 14 
Pat 633. (If the appeal fails, or abates or is 
otherwise not preceded with, the judgment 
becomes final, and does not lose its effect 
or finality for the purpose of res judicata.)] 
6a.(’d2) AIR 1932 Lah 462 (454): 18 Lah 375. 
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against a party and he, having a right to appeal against it, does not avail himself 
of that remedy, the decision becomes final and cannot be attacked later in the 
course of the same proceeding or in a separate proceeding,^ although another party 
to the suit may have appealed against the decree.^ 

112. Finality of proYlsional orders. — A provisional order, as in the case 
of orders under 0. 21 B. 63, which grows into a permanent one, when steps are 
not taken, or being taken, fail to displace it within a certain time, becomes res 
judicata after the lapse of that time.^ Hence, a claimant in proceedings under 
0. 21 B. 58 who brings a suit under 0. 21 B. 63 to displace an order against him in 
such proceedings is not precluded by res judicata from raising in such suit points 
which were not raised by him in the prior proceedings.* As to whether decrees 
liable to appeal are not final decisions but only provisional ones, see Note 111, ante. 

118. Finality of conditional decrees. — A decree, which imposes a condition 
on the performance of which within a specified time it is to take effect, and on 
the failure of which the suit is to stand dismissed, will not, where the suit has 
been dismissed for failure to perform the condition, bar a subsequent suit for the 
same relief after the performance of the condition.^ In Mt. Maina Bibi v. 
Ghaudhri Vakil Ahmad, A. L B. 1925 Privy Council 63, a suit for immediate 
possession by the heirs of a deceased Mahomedan against his widow who was in 
possession in lieu of dower due to her, was decreed in favour of the plaintiffs on 
condition that they paid a certain sum to the widow, being the balance of dower 
amount remaining unsatisfied. The suit was ultimately dismissed on plaintiffs’ default 
in payment. In a subsequent suit for ix)ssession by the same persons after the 
widow’s claims were satisfied from the usufruct of the proi)erties, it was held that 
the claim was not barred. The reason is that the right to get immediate possession 
of land at the date of the prior suit is a wholly different res from the right to 
recover it at some future time and jpossibly under wholly altered circumstances. The 
non-fulfilment of the condition attached to the decree in the earlier suit only extin- 
guished the right to recover immediate i3ossessioii and could not and did not extinguish 
the right of the plaintiffs to the possession of the inheritance : see Note 36, a^ite. 


114. Consent decrees. — This Section is not strictly applicable to compro- 
mise decrees, as it applies in terms only to what has been heard and finally decided 
by a Court.' But a judgment by consent raises an estopi)el between the parties 


7. (’96) 19 Mad 249 (253), 

(’22) AIR 1922 Liih 861 (361). 

(’09) 1 Ind Caa 124 (125) : 36 Cal 836 ; 3GInd 
App 27 (P C). 

(*37) AIR 1937 All 54 (55). (Decision not ap- 
pealed against, whether right or wrong, ope- 
rates as res judicata.) 

(’10) 6 Ind Oas 210 (210) (All). 

(’02) 24 All 361 (363). 

(’31) AIR 1931 Cal 397 (400). (Where state of 
affairs after decision in suit still continues 
the decision operates as res judicata.) 

[See also (’27) AIR 1927 P C 252 (255) ; G 
Rang 29 : 55 Ind App 7 (P C).] 

8. (’37) 1937 Oudh W N 429 (433). 

Note 112 

1. (’83) 7 Bom 408 (410). 


2. (’37) AIR 1937 Pesh 13 (16). 

also (’83) 7 Bom 408 (410). (Rejection 
of claim held not res judicata.)] 

Note 113 

1. (’25) AIR 1925 P C 63 (70) : 52 Ind App 145 ; 
47 All 250 (P C). (Affirming AIR 1919 All 
128 : 41 All 538.) 

(’27) AIR 1927 All 89 (40) : 48 All 803. 

(’15) AIR 1915 Lah 165 (166). 

(’09) 4 Ind Cas 854 (855): 1909 Pun Re No. 100. 
(’79) 1879 Pun Re No. 93 (F B). 

Note 114 

1. (’29) AIR 1929 Mad 96 (103). 

(’88) AIR 1933 Sind 53 (56). 

(’30) AIR 1930 All 619 (619). (Omission to 
settle a part of the dispute in consent decree 
— Subsequent suit not barred.) 
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as much as a judgment whereby the Court exercises its mind on a contested case ; 
for “a judgment by consent is intended to put a stop to litigation between the 
parties, just as much as is a judgment which results from the decision of the Court 
after the matter has been fought out to the end.”^ But an estoppel by a consent 
decree can arise only when the question raised in the subsequent suit was present 
to the minds of the parties and was actually dealt with by the consent decree. 
The question in all such cases would be whether the parties did intend that the 
question at issue should be finally settled between them by the consent decree and 
whether the consent decree did actually settle that question.’ In order to effect an 
estoppel it is also necessary that it should appear on record that the question had 
been put in issue. Thus, in a prior suit for a certain sum of money on account of 
cesses, defendants appeared in person, filed no written statement and simply con- 
fessed judgment whereuiran a decree was passed against them, it was held that the 
prior decision did not preclude the defendants from disputing in a subsequent suit 
the right of the plaintiff to levy the cess.’ 

A compromise decree cannot create an estoppel between the parties to it, 
where the parties have subsequently entered into another compromise which has 


(’29) AIR 1929 All 248 (249) : 51 All 575. 
(Compromise decree cannot taken to decide 
every point that ought to have been pleaded.) 
(’24) AIR 1924 All 905 (906) : 46 All 820. 

(’06) 30 Bom. 895 (408). 

(’26) AIR 1926 Cal 672 (675). 

(’25) AIR 1925 Cal 1011 (1012). 

(’21) AIR 1921 Cal 202 (206, 207): 48 Cal 1059. 
(’07) 5 Cal L Jour 611 (686) : 36 Cal 193. 

(’30) AIR 1930 Lah 487 (488). 

(’24) AIR 1924 Lah 469 (470). 

(’29) AIR 1929 Mad 379 (381). 

(’16) AIR 1916 Mad 411 (411). (Omission to 
settle a part of the dispute in consent decree 
— Subsequent suit not barred.) 

(’12) 17 Ind Cas 434 (435) (Mad). 

(’ll) 11 Ind Cas 834 (835) (Mad). 

('ll) 9 Ind Cas 875 (881) : 35 Mad 75. 

(’10) 8 Ind Cas 261 (264) (Mod). 

2. (’24) AIR 1924 Mad 88 (89, 90). 

(’70) 13 Moo Ind App 497 (617, 518) (P 0). 
(•29) AIR 1929 P 0 289 (294) (P C). 

(’16) AIR 1916 All 332 (.333) : 38 All 75. 

(’22) AIR 1922 All 19 (20) ; 44 All 334. 

(’13) 36 All 428 (431, 432). 

(’36) AIR 1936 Bom 301 (304). (Plea of estoppel 
will prevail oven when the result of giving 
effect to it will be to sanction what is pro- 
hibited by statute unless the consent decree 
is set aside in a separate suit.) 

(’28) AIR 1928 Bom 279 (281). 

(’ll) 35 Bom 371 (378). 

(’IT) 12 Ind Cas 535 (535, 536) : 36 Bom 283. 
(1900) 24 Bom 77 (85). 

(’36) 63 Cal 650 (558). 

('36) 63 Gal 454 (463). (The Court, if the matter 
is in any way challenged, should bo careful 
to see that the decree, if by consent is not 
vitiated by fraud or otherwise.) 

(’28) AIR 1928 Gal 852 (863). 

(’26) AIR 1926 Cal 672 (675). 

(’15) AIR 1915 Cal 464 (467). 

(’12) 14 Ind Cas 713 (714) (Oal). 


(’07) 5 Oal L Jour 15 (17). 

(’06) 1 Cal L Jour 388 (396). 

(’98) 2 Cal W N 174 (176). 

(’97) 24 Cal 216 (287). 

(’17) AIR 1917 Lah 11 (12) : 1917 Pun L R 
No. 55, page 148. 

(’04) 1904 Pun Re No. 1. 

(’ll) 12 Ind Cas 817 (820) ; 36 Mad 46. 

(’02) 12 Mad L Jour 446 (447). 

(’99) 22 Mad 508 (514) : 26 Ind App 101 (PC). 
(’95) 18 Mad 1 (12) : 21 Ind App 128 (P C). 
(Affirming 14 Mad 158.) 

(’17) AIR 1917 Nag37(89);14NagLB85(40). 
(’29) AIR 1929 Oudh 63 (64) : 4 Luck 181. 
(’22) AIR 1922 Oudh 84 (37). 

(’99) 2 Oudh Cas 112 (114). 

(’99) 2 Oudh Cas 28 (32). 

(’24) AIR 1924 Pat 828 (824). 

(’21) AIR 1921 Pat 181 (184); 6 Pat L Jour 208. 
(’17) AIR 1917 Pat 9 (10) : 1 Pat L Jour 208 
( 211 ). 

(’36) AIR 1936 Sind 99(101): 29SindLR455. 
(’ll) 4 Sind L R 271 (275). 

3. (’16) AIR 1916 Mad 411 (411). 

(’84) AIR 1984 Mad 454 (456). 

(’88) AIR 1988 Mad 225 (226). 

(’85) AIR 1935 Pat 69 (61). 

(’20) AIR 1920 Pat 212(215). (Matter left open 
by consent decree not res judicata.) 

[See (’36) 63 Cal 660 (.558). (Consent decree 
operates as estoppel not only with regard to 
the conclusions but also to the findings on 
the essential facts on which the judgment 
on the ultimate conclusion is founded.) 
[But see (’35) AIR 1985 Lah 487 (488). 
(Grounds of attack or defence which might 
and ought to have been raised cannot be re- 
agitat^ in subsequent suit.)] 

(’86) AIR 1936 Sind 99 (101) : 29 Sind L R 
466. (Constructive res judicata — Principle 
applies to consent decree.)] 

4. (’29) AIR 1929 Mad 694 (696). 
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been embodied in a decree.^ 

A party to a suit who is not a party to the compromise is not bound by the 
compromise or the decree based on it and such decree cannot operate as an estoppel 
against him.*** 

A consent decree can be set aside either by a regular suit or by an applica- 
tion for review of judgment; but not by a rule or motion.® It can be set aside on 
any ground which would justify a cancellation of the agreement on which the 
decree is based.® 


115. Declaratory decrees. — Where the decree in a prior suit is merely 
declaratory in its nature and does not give consequential relief, a subsequent suit 
foi> working out the rights so declared would not be barred* though the decree will 
be conclusive as to the rights which were declared.** See Note 36, ante. 

It has been held that apart from the provisions of this Section, a declaratory 
deciee is conclusive between the parties to it under Section 43 of the S|)ecific 
Belief Act and hence, though in a particular case such a decree may not operate 
as res judicata under this Section, the re- trial of the questions decided by the 
decree will be barred under the provisions of Section 43 of the Specific Belief Act.® 

116. Finality of decrees in redemption suits. — Where in a suit for 
redemption of a mortgage a decree is passed to the effect that the right to redeem 
shall be extinguished uix)n the non-payment of the money within the time allowed, 
a second suit for redemption after the previous decree is allowed to become final by 
non-payment, is barred by res judicata} Where, however, the decree does not pro- 
vide that the right to redeem shall be extinguished on non-payment of the mortgage 
money witliin the time fixed, there will be no such bar.** See Note 40, ante. In 
any case, the findings as to the amount due and similar questions, arrived at in the 
previous suit, cannot bo re-opened in the subsequent suit.® 


117. Decision need not haYe been embodied in the decree. — It has been 
seen in Noto 100, ante, that all matters necessarily involved in the decision will l)e 


4a. (’33) AIR 1933 Cal 69 (71) : 69 Cal 513. (The 
word res judicata s(.ms to bo loosely used 
iustcad of ‘estoppel’.) 

4b. (’39) AIR 1939 Pat 225 (228) : 1939 Pat W N 
41 (44). 

6. (’ll) 36 Bom 77 (78). 

(’.38) AIR 1933 Sind 29 (31) ; 26 Sind BB 895. 
(’ll) 13 Bom L B 332 (836, 889). 

6. (’22) AIR 1922 Cal 493 (497, 499). 

(’S3) AIR 1933 Sind 29 (31) : 26 Sind IiB 895. 
(’12) 34 All 143 (145). (Fur undue influence.) 
(’21) AIR 1921 Bom 414 (415). (For mistake.) 
(’ll) 86 Bom 77 (78). (For fraud). 

(’35) AIR 1985 Pat 59 (61). 

(’36) AIR 1936 Sind 99 (101) ; 29 Sind LR 455. 
Note 115 

1. (’84) 7 Mad 80 (82). 

(•21) AIR 1921 Low Bur 22 (24) : 11 Low Bur 
But GO. 

(’81) 8 All 297 (802, 303). 

(’89) 12 Mad 183 (186). (But if prior decree 
awards consequential relief also, subsequent 
suit would be barred.) 

(’27) AIR 1927 Oudh 457 (460). 


(’05) 8 Oudh Oas 361 (370). 

(’08) 6 Oudh Cas 239 (245). 

2. (’73) 19 Suth W R 175 (176). 

(’98) 21 Mad 344 (351): 25 Ind App 102 (PC). 
(’85) 9 Bom 111 (114). 

(’70) 25 Suth W R 225 (226). 

(’66) 5 Suth W R 90 (90). 

(’66) 2 Suth W B Act X 69 (70). 

8. (’36) AIR 1986 Mad 951 (953). 

Note 116 

1. (’94) 17 Mad 96 (98). 

(’19) AIR 1919 Bom 34 (85) : 43 Bom 703 
(706, 707). 

’25) AIR 1925 All 484 (480). 

’07) 29 All 481 (484). 

(’22) AIR 1922 Bom 127(127, 129):46 Bom 848. 
la. (’84) AIR 1934 P G 205 (207) : 61 Ind App 
362 : 56 All 561 (PC). 

2. (’29) AIR 1929 All 814 (815). 

(’29) AIR 1929 All 409 (411). 

(’17) AIR 1917 Lah 440 (447). 

(’98) 21 Mad 18 (25). (Overruled in 26 Mad 
800 (FB) on other point.) 
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'dMmed 'to have been heard and decided. It is not necessary that the decree shonld 
exprassly refer to such a matter.^ 

118. Deoision need not be express but may be Implied. — M has been 
seen ill Note 100, ante, where a question was necessarily decided in effect, though 
not in express terms, the deoision cannot be re-ogitated as between the parties to the 
suit in any other form in any other suit.^ But the decision in the former suit must 
necessarily involve an adjudication in a particular way on the issue raised in the 
later suit and such adjudication must be inconsistent with the claim made in the 
later suit.* Again, if the matter was not raised at all in the previous suit, there can 
be no question of implied decision in the prior suit.* See Note 12, ante, 

119. How to determine what issues were decided — General. — The 

question whether a matter was raised and then heard and finally decided is one of 
fact to be decided upon the circumstances of each particular case^ and the burden of 
establishing the plea of res judicata lies upon the party setting it up.* It cannot be 
maintained where tho decree or order upon which it rested has not been produced.* 

Even if the judgment in the prior suit shows clearly enough what tho Judge 
understood to be the questions for decision, the Court cannot give effect to the plea 
unless it can say for itself that the matters now in issue were in issue in the former 
proceedings; whether any issues were settled in those proceedings or the points in 
dispute wore otherwise formulated must appear from the record.* Tlie bare wording 
of the decree is not tho sole test of what the Court decided in the prior suit ; so 
that if it is not clear from the decree, tho Court may and should look into the judg^ 
mont and tho pleadings in the case.* As the plea of res judicata is one in bar of 


Note 117 

1. (’94) 21 Cal 252 (255). 

(’91) 15 Bom 89 (92). 

(’08) 6 All Tj Jour 48 (51, 52). 

(’07) 8 Nag L R 35 (40). 

(’06) 28 All 865 (371, 372). 

Note 118 

1. (’73) 20 Suth W R 877 (380) : Ind Apii Sup 
Vo). 212 (PC). 

(’75) 1 Cal 144 (146). 

(’04) 6 Bom L R 288 (290). 

(’91) 15 Bom 89 (92). 

(’20) AIR 1920 Cal 253 (254). 

(’02) 29 Cal 262 (250). 

(’72) 18 Suth W R 182 (188). 

(’28) AIR 1928 liah 868 (891). 

’19) AIR 1919 Mad 697 (698). 

’15) AIR 1916 Mad 10C(107);39 Mad 1202 (FB) 
(’14) AIR 1914 Mad 399 (413,414): 17IndCaa 
446 (452) : 37 Mad 70 (FB). (Overruling 10 
Ind Cas 76.) 

(’03) 26 Mad 403 (410). 

(’26) AIR 1926 Oudh 101 (107). 

2. (’14) AIR 1914 Mad 899 (406): 17 Ind Caa 445 
(452) : 37 Mad 70 (FB). 

(’81) AIR 1931 Cal 353 (857). 

3. (’26) AIR 1925 P C 184 (187) : 52 Ind App 
294 : 52 Cal 971 (PC). 

v’18) AIR 1918' Mad 884 (887) (SB). 

[S«e (’82) AIR 1932 Bom 8 (7).] 

Note 119 

1. (’19) AIR 1919 Bom 81 (82) : 48 Bom 568. 
(’17) AIR 1917 All 21 (26). 


(’ll) 13 Bom L R 1061 (1071, 1070). 

2. (’07) 1907 Pun W R No. 06, p. 383 (FB). 

8. (’91) 18 Cal 216 (224) : 17 In4 App 181 (PC). 
Refique and Jackson’s P CNo. 122. 

(’35) 166 Ind Gas 970 (971) (All). 

(’97) 1897 Bom P J 67 (69). (See also Note 6, 
ante.) 

(’36) AIR 1936 Cal 792 (796). (Decision of 
lower Court confirmed on appeal — Judgment 
of appellate Court not produced.) 

4. (’06) 88 Cal 116 (127) : 32 Ind App 244 (PC). 
(’34) AIR 1934 Oudh 206 (270, 271). 

(’97) 24 Cal 504(619, 520):24 Ind App 83 (PC). 
(’13) 18 Ind Cas 1007 (1007) (Lah). 

(’07) 1907 Pun W R No. 66, p. 388 (FB). 

(’29) AIR 1929 Mad 545(561). (Should not base 
its conclusion from stray clauses in the plaint.) 
(’34) AIR 1984 Oudh 266 (271). (In order to 
decide question of res judicata, the pleadings, 
the issues and the decision in the case must 
be referred to.) 

6. (’92) 19 Cal 169 (172). 

(’33) AIR 1983 Cal 222 (230). 

(’87) 1887 All W N 1 (4). 

(’ll) 13 Bom L R 162 (171). 

(’81) AIR 1981 Cal 511 (618). (Decree silent 
on a point — This by itself no criterion.) 

(’12) 18 Ind Cas 82 (88) (Cal). 

(’09) 4 Ind Cas 81 (84) (Cal). 

(’09) 1 Ind Cas 913 (920) : 36 Cal 193. 

(’06) 1 Cal L Jour 837 (349). 

(’18) AIR 1918 Lah 260 (256) : 1918 Pun Be 
No. 18. 
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legal righto, it should be given effect to only on a strict construction of the pleadings 
and of the decisions in the previous suits* In order to render a prior decision 
conclusive in a subsequent suit it must appear from the record of the former suit 
that the particular matter sought to be concluded was necessarily determined. If 
there bo any uncertainty on this head in the record, as for example, if it appear that 
several distinct matters may have been litigated, upon one or more of which the 
judgment may have been passed, without indicating which of them was thus litigated 
and upon which the judgment was rendered, the whole subject-matter of the action 
will be at large.’^ 

180. Referenoe to iad^ment. — In order to see what was in issue in a suit 
or what has been heard and decided, the judgment^ must be looked at. For, the 
decree, according to the Code, is only to state the relief granted or other determi- 
nation of suit. The determination may be on various grounds, but the decree 
would not show the ground, and will not afford any information as to matters 
which were in issue or have been decided.^ But if a decree is specific and is at 
variance with a statement in the judgment, regard must be had to the decree and 
not to the statement in the judgment.* 

121. Reference to pleadings. — See Note 119, ante. 

122. Extrinsic exldbaoe. — If there is any ambiguity in the record of the 
prior proceeding as to what matters were decided therein, it will not be open to 
the parties to adduce extrinsic evidence to show that a particular matter was 
decided.* In such cases the former decision will not operate as res judicata.* But 
if the uncertainty be with regard to the meaning of certain indefinite terms used in 
the prior decree, the acts of the parties can be taken into consideration in fixing the 
meaning of such terms.* 

128. Relief claimed but not granted — Explanation Y — Qeneral. — 

The legal effect of this Explanation is to treat the omission to grant a relief asked 
for as equivalent to an express refusal to grant it.* Thus, where in a suit on a 
security bond, praying for a money decree and in default of payment of money by 
the defendant for the sale of the secured properties, the Court granted only a 
money deem, the prayer for the sale of the properties must be deemed to have 


(’07) 1907 Pun W B No. 66, p. 383 (FB). 

(’94) 1894 Pun Be No. 60. 

(’36) AIB 1936 Mad 469 (470). 

(’98) 11 0 P L B 130 (181, 183). 

(’30) AIB 1930 Pat 71 (74). 

(’17) AIB 1917Pat 653(654):2 PatLlouc 159. 
(’18) AIB 1918 Low Bur 135 (136). (Pleading 
ehould be construed in the same way as iu 
the previous suit.) 

[But te« (’83) 4 Mad 184(136). (Submitted 
wrong.)] 

6. (’39) AIB 1929 All 29 (31). 

(’39) AIB 1929 All 606(508); 51 All 805. (Plea 
in bar can be allowed to succeed only whore 
the law expressly provides for it or the impli- 
cation is BO irresistible that its provisions are 
inconsistent with a contrary hypothesis.) 

See also Note 6 supra. 

7. (’04) 14 Mad L lour 879 (889). 

(’88) 1888 All W N 190 (193). 

(’02) 36 Bom 25 (83). 

(’81) AIB 1981 Mad 881 (396). 


Note 120 

1. (’89) AIB 1939 Pat 19 (20). 

la. (’89) 16 Gal 178 (183) : 15 Ind App 186 (PO). 
(’98) 2 Cal W N 837 (840) : 21 Mad 844 (850): 
25 Ind App 103 (PC). 

(’03) 5 Bom L B 896 (897) ; 27 Bom 418. 

(’25) AIB 1925 Cal 1116 (1118). 

(’04) 31 Cal 95 (101). 

(’19) AIB 1919 Pat 196 (199). 

[But see (’85) 8 Mad 77 (78). (Wrongly 
decided.)] 

2. (’98) 15 All 8 (5). 

Note 122 

1. (’97) 24 Cal 504(519, 520):24 Ind App 88 (PO). 

2. (’38) AIB 1928 Mad 514 (515). 

8. (’92) 19 Cal 812(821, 833);19 Ind App 69 (PC). 

Note 123 

1. (’91) 14 Mad 828 (881). 

(’94) 31 Cal 252 (354). 

(’18) AIB 1918 AU 889 (841). 
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been refused and such refusal will operate as res judicata in a subsequent suit for 
sale of the said properties.^* But it is necessary that a decree should have been 
passed in the suit, a relief claimed in which is omitted to be granted. Where, 
therefore, the suit did not result in a decree at all, as where it is withdrawn 
without liberty to bring a fresh suit,^ or where no relief is asked for in the plaint, 
or the Court refuses to grant a relief on the ground that no such relief is claimed 
in the plaint,^ or where the Court could not grant the relief, as whore a personal 
remedy is asked for in the plaint in a mortgage suit, which could not bo granted 
at the time of passing the decree for sale,^ the Explanation does not apply. Nor 
does it apply to consent decrees.® See Note 114, ante. 

Where a particular relief asked for in a prior suit was not objected to by 
the other parties, but somehow or other the decree omitted to grant the relief, it 
cannot be said that a subsequent suit for the same relief is barred by reason of 
this Explanation.® 

It is also necessary for the application of the Explanation that the relief 
claimed must be a substantive one, and also such as the Court was bound to grant. 
An auxiliary or discretionary relief is not within the Explanation. See Notes 124 
and 126 below. 

It has been held that the Explanation only applies to a relief claimed in the 
plaint. Hence, where in disposing of an application for a personal decree against the 
mortgagor under 0. 34 B. 6 the Court does not expressly grant the prayer for a personal 
decree, a second application for a personal decree is not barred by res judicata!^ 


124. Belief olaimed must haYe been subBtantlve and not auniliapy. — 

Explanation V of this Section refers to a case where several heads of relief indepen- 
dent of each other are claimed, put in issue and duly controverted and one of them 
is neither granted nor refused. If a relief is not claimed specifically but simply as 
the ground for the real and substantial relief or merely as an argumentative step 
towards the decree sought, the absence of any mention in the decree will not bar 


(’18) AIR 1918 All 339(340,841): 16 AllL Jour 
685 (688). 

(’09) 81 All 19 (20). 

(’89) 11 All 187 (190) (F B). 

(’81) 1881 All W N 13 (13. 14). 

(’01) 25 Bom 115 (120, 122). 

(’06) 88 Gal 849 (852). 

(’74) 24 Suth W R 304 (304). 

(’36) AIR 1936 Lah 388 (389, 890). (Application 
for mrsonal decree under 0. 84, R. 6, Civil 
P. U., is substantive application — Personal 
decree not granted — It should be taken to 
have been refused — Fresh application is 
barred by S. 11, Expl. V.) 

(’27) AIR 1927 Mad 1181 (1132). 

(’27) AIR 1927 Pat 395 (395). 

(’38) AIR 1988 Pesh 68 (69). (Maintenance 
suit—Prayer that it should be charged on 
property not granted — Subsequent suit for 
such charge is barred by res judicata.) 

(’92) 1892 Low Bur Rul 811. 

[But see (’90) 8 0 P L R 170 (172). 
(Wrongly decided.)] 

la. (’38) AIR 1938 Rang 158 (159). 


2. (’94) 21 Cal 265 (267, 268). 

(’05) 15 Mad L Jour 462 (464). 

3. (’01) 25 Bom 589 (592). 

(’17) AIR 1917 Oudh 20 (23) ; 4 OudhL Jour 
854 (359). (Refusal on the ground that no 
such relief is claimed.) 

(’25) AIR 1925 Pat 145 (147). 

4. (’27) AIR 1927 Mad 779 (780, 781). 

(’36) AIR 1985 All 411 (414) : 57 All 797. 

(’82) AIR 1932 All 96(97) : 64 All 68. (Failure 
of suit under S. 77, Registration Act. No 
bar to suit for specific performance of con- 
tract and possession. But if it is adjudicated 
upon at the time of decree, it will be barred.) 
(’90) 1890 All W N 142 (143). 

[iS^e also (’16) AIR 1916 Mad 328 (330). 
(Suit under S. 9, Bpecifie Relief Act— Ques- 
tion of mesne profits cannot be gone into.)] 

5. (’30) AIR 1980 All 619 (619). 

(’84) AIR 1984 Oudh 298 (294). 

6. (’29) AIR 1929 Bom 828 (825). 

7. (’87) AIR 1937 Lah 204 (206). (Reversing on 
appeal AIR 1986 Lah 888.) 
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a subsequent suit for that relief.^ Thus, where a suit was instituted for recovery of 
possession of certain lands with a prayer for a declaration that the defendant had 
no title to the properties in question but the suit was dismissed on the ground of 
limitation, it was held that the declaration claimed was not one under Section 42 
of the Specific Belief Act, 1877, but an argumentative step which led up to the 
main relief claimed in the suit, namely possession ; and that therefore the omission 
to grant the declaration cannot be treated under the Explanation as a refusal to 
grant the relief.* 

125. Relief must have been one which the Court was bound to grant 
and not one which it has discretion to grant or refuse. — The words 'relief 
claimed’ only apply to something which forms part of the claim strictly so called, 
t. c., something which the plaintiff may claim as of right, something included in 
his cause of action and which, if he establishes his cause of action, the Court has 
no discretion to refuse. They do not apply to reliefs which the Court may, in the 
exorcise of its discretion, grant or refuse.^ A files a suit for possession and for past 
and future mesne profits (i. e., mesne profits before and after the institution of the 
suit). Here if A establishes his cause of action, he is entitled as of right to get 
past mesne profits and the Court has no discretion to refuse it. Where therefore 
the decree omits to grant it, it will bo deemed to have been refused under this 
Explanation.* But A is not entitled, as of right, to got future mesne profits, the 
granting or refusal thereof depending upon the discretion of the Court. It has 
accordingly been held that the omission to grant future mesne profits is not a bar 
to a subsequent suit for such profits.* 

Section 11 has no application to cases under the Dekkhan Agriculturists’ 
Relief Act where a prayer for the passing of a decree for instalments is refused in 
the suit ; notwithstanding it, the executing Court can grant a prayer for recovery 
of the amount in instalments.^ 


126, Effect of supepsession of decree in appeal or otherwise. — Money 
recovered under ^a decree or judgment cannot be recovered back in a fresh suit or 


Note 124 

1. (’89) 13 Bom 242 (249). (Affirming 12 Bom 
454 on this point.) 

(’31) AIR 1931 All 657 (658). (Application by 
defendant before preliminary decree in a 
mortgage suit that his property be sold last 
rejected — No bar to granting the same relief 
in final decree.) 

(’25) AIR 1925 Cal 1195 (1197, 1198). 

(’21) AIR 1921 Mad 21 (22,24) (FB). (Secon- 
dary relief claimed and determined by lower 
Court but not by Appellate Court is not res 
judicata.) 

.2. (’26) AIR 1925 Cal 1195 (1197, 1198). 

Note 125 

1. (05) 15 Mad L Jour 4C2 (4G5). 

2. (’94) 21 Cal 252 (254, 255). 

[See also (’03) 15 Mad L Jour 462 (466). 

3. (’18) AIR 1918 Mad 484 (486) : 41 Mad 188 

(F B). (Overruling 26 Ind Cas 622; AIR 1915 
Mad 1182.) 

’81) AIR 1931 Cal 788 (789) ; 58 Cal 1040. 
’32) AIR 1932 All 169 (171). 

(’82) AIR 1932 All 46 (46). (Prior decision 


construed as omission — But distinction 
between mist and future mesne profits not 
apparent.) 

(’27) AIR 1927 All 446 (448) ; 49 All 566. 

(’18) AIR 1918 All 412 (413) : 40 All 292 (296). 
(’99) 21 All 425 (488). 

(’38) AIR 19.88 Bom 231 (233): I L R (1938) Bom 
655 (F B). (Overruling AIR 1920 Bom 89.) 
(’82) AIR 1982 Bom 222 (228, 224): 66 Bom 292. 
(’95) 19 Bom 632 (538,539). 

(’29) AIR 1929 Cal 566 (668) : 57 Cal 381. 
(’05) 82 Cal 118 (122). 

(’92) 19 Cal 616 (616). 

(’90) 17 Cal 968 (971). 

(’75) 24 Snth W R 198 (195):2 Ind App 219 (PC). 
(’37) AIR 1937 Mad 879 (881). 

(’37) AIR 1937 Mad 46 (49) : I L R (1937) 
Mad 284. 

’03) 15 Mad L Jour 462 (464, 466). 

’91) 14 Mad 328 (331, 388). 

(’06) 2 Nag L R 91 (92). 

(’81) AIR 1981 Pat 18 (18). 

(’31) AIR 1981 Pat 1 (7, 12). 

(’15) AIR 1915 Upp Bur 18 (19) : 2 Upp Bnr 
Rul 81 (82). 

4. (’08) 82 Bom 391 (898). 
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action whilst the decree or judgment under which it was recovered remains in 
force; the reason is that the original decree or judgment must be taken to be 
subsisting and valid until it has been reversed or superseded by some ulterior pro- 
ceeding.^ But if it is reversed on an appeal therefrom,* or in an appeal from another 
proceeding in the same suit,* or otherwise superseded by a separate suit,^ then the 
prior decision will not operate as res judicata in a subsequent suit. 

127. Judgments not res judicata may be admissible in evidenoe. — 

See Notes 2, 41 and 68, ante, 

128. Withdraval of suit without permission. — The basic principle of 
res judicata being the existence of a final adjudication on the merits, there can be 
no bar on the ground of m judicata where a suit is withdrawn without obtaining 
liberty to file a fresh suit.' But the eflfect of such a withdrawal will be to bar a 
fresh suit on the same cause of action under 0. 23 R. 1.* See also 0. 23 R. 1 and 
Note 101, ante, 

129. Wrong decision on a question of res judioata — Revision. — See 

Section 115, Note 13. 


Bar to further suit. 


1 2 . Where a plaintiff is precluded by rules from institut- 
ing a further suit in respect of any particular 
cause of action, he shall not be entitled to 
institute a suit in respect of such cause of action in any Court to 
which this Code applies. 

Synopsis 


1. Scope and object of the Section. 

2. **Precluded by rules.** 

3. **Cause of action.*' See Section 20. 

4. **ln any Court to which this Code ap- 

plies.** 

5. “Code.” Sco Section 2 (1). 


6. Local extent of Act. Sco Section 1. 

7. Application of Code to Revenue Courts. 

^ Section 5. 

8. Exent of applicability of Code to Provin- 

cial Small Cause Courts. See Sections 7 
and 8. 


1. Scope and object of the Section. — Tbis Section lias been nowly added 
in the Code of 1908 and is necessitated by the traiistev of certain of the provisions 
of the Code of 1882 to Rules.' 


Note 126 

1. (’65) 3 Suth W R 11 (13) (I* C). 

(’98) 20 All 287 (241). 

(’21) AIK 1921 Cal 761 (761). 

2. (’77) 8 Cal 30 (35, 87). 

(’80) 5 Cal 589 (591, 592). 

(’12) 17 Ind Caa 205 (206) (Bom). 

(’29) AIR 1929 Lah 1 (6) : 10 Lah 447. 

(’26) AIR 1926 Lah 534 (.534). 

8. (’28) AIR 1923 All 456 (467). 

(’16) AIR 1916 P C 111 (118) : 1915 Pun Re 
No. 93 (P C). 

4. (’16) AIR 1916 Lab 287 (237). 

Note 128 

1. (’28) AIR 1928 Lah 710 (712). 


(’20) AIR 1926 Mad 490 (491). 

(’28) AIR 1928 All 689 (692). 

(1900) 2 Bom L R 871 (871). 

(’99) 23 Bom 35 (38, 39). 

(’94) 21 Cal 265 (208). 

(’ll) 1911 Pun L R No. 249, p. 922. 

(’87) AIR 1937 Mad 718 (719). 

(’09) 6 Nag L R 88 (91). withdrawal 
after an iaaue ia tried and decided will operate 
aa Tca judicata.) 

2. (’18) AIR 1918 Cal 28 (26). 

’21) 8 L R All (Rev) 84 (86). 

’14) 1914 Pun L B No. 19, p. 65 (66). 

(’87) AIR 1987 Mad 718 (719). 

Section 12 — Note 1 

1. See Notea on Clauaoa appended to the Report 
of the Special Committee. 
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8. “Pnolndsd by r^es.'* — “Buies” has been defined in Section 2 (18) as 
meaning rules and forms contained in the First Schedule and rules made -under 
Section 122 and Section 125. For illustrations of rules barring fresh suits, see the 
following rules : — 

0. 2 B. 2. — Where plaintiff omits to sue on or relinquishes part of his claim. 
0. 9 B. 9. — Dismissal for default. 

0. 22 B. 9. — Abatement of suit. 

0. 23 B. 1. — Withdrawal without liberty to bring a fresh suit. 

8. “Cause of aotlon." — See Section 20. 

i. “In any Court to whioh this Code applies.’’— See Notes 2, 17 and, 18 
to the Preamble. 

5. "Code.’’ — See Section 2 (1). 

6. Looal extent of Act. — See Section 1. '' 

7. Applioatlon of Code to Reyenne Courts. — See Section 5. 

8. Extent of applioablUty of Code to Provlnolal Small Cause Courts. — 

See Sections 7 and 8. 


13. [S* 14.] A foreign jnc^ment^ shall be conclusive® as 
to any matter thereby directly adjudicated 
between the same parties or between 
parties under whom they or any of them 
claim* litigating under the same title’ except — 

(а) where it has not been pronounced by a Court of 
•competent jurisdiction;® 

(б) where it has not been given on the merits of the 

case;*® 

(c) where it appears on the face of the proceedings to be 
founded on an incorrect view of international law or 
a refusal to recognise the law of British India in 
cases in which such law is applicable;*^ 

{d) where the proceedings in which the judgment was 
obtained are opposed to natural justice;*® 

(e) where it has been obtained by fraud;** 

(0 where it sustains a claim founded on a breach of any 
law in force in British India.*’ 

[1877, S. 14; See S. 2, Cls. 5, 6; Expln. to S. 10; S. 29; 
Ss. 43—45.] 
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1 4 >. [3* Sspl* VI.] The Court shall presume, upon the ' SmAoe 14 
production of any document purporting to be 
“ *• a certified copy of a foreign judgment, that 
such judgment was pronounced by a Court of 
competent jurisdiction, unless the contrary appears on the record; 

.but such presumption may be displaced” by proving want of 
jurisdiction. 

[1877, S. 13, Expl. VI.] 

SECTIONS 18 ft 14 


1. Legislative changes. 

* 2 , ScQpe and principles of the Sections. 

3. ‘‘Foreign judgment,*’ meaning of. 

4. Act of state. 

5. Judgments of the Courts of Native States. 

,6. “Same parties or between parties under 
whom they or any of them claim.** See 

also S. 11, Note 41. 

7. “Litigating under the same title.** See S. 11, 

Note 70. 

^ 3. Foreign judgment, when not conclusive. 

9. Where it has not been pronounced by a 
Court of competent jurisdiction — 
Clause (a). 

10. Foreign judgment against Arm. 

1 1. Presumption as to competency. 

12. Submission to, and waiver of objec- 

tion as to jurisdiction. 


13. “Where it has not been given on the 
merits** — Clause (b). 

14. Where it is against international law or 
based on non-recognition of British 
Indian law — Clause (c). 

15. Where the proceedings are opposed 
to natural justice — Clause (d). 

16. Where it has been obtained by fraud. 

17. Where the decree is founded on a breach 

of British Indian law. 

18. Effect of foreign judgment. 

19. Enforcement of foreign judgment in 
British India. 

20. Execution proceedings. 

21. Foreign judgment on a decree of British 

Indian Court — Effect of. 

22. Suit on foreign judgments. 

23. Limitation. 


Other 

Defondantfl, not served with notice. Sec Note 15. 

Effect of carrying on business in a foreign country 
through agent. See Note 12, pt. (14), 

Ex parte deercKj, when amounts to submission. 
See Note 12. 

Foreign judgment if final, when an axipcal is 
ponding in a foreign Court. See Note 18, 
pt. (3). 

Irregularities in procedure do not affect jurisdic- 
tion. See Note 9, pt. (19). 


Topics 

Onu.s to prove want of jurisdiction, on whom. 
See Note 11. 

Operation of the Section. See Notes 2 and 8. 
Possession of immovable property in a foreign 
country does not give jurisdiction in per- 
sonam. See Note 9, pt. (7). 

Recognition of foreign judgments, and judgments 
of Courts of Native States as a basis of suit. 
See Note 19. 


SECTIONS IS ft 14 

1. Legislative ohan^es. — Section 13 is substantially the same as the old 
Section 14 except that the last clause of that Section has been omitted and 
clause (a) newly added. See Note 19, below. 

2. Scope and prinoiplee of the Sections. — A State is not hound, under the 
Law of Nations, to enforce within its territories the judgment of a foreign tribunal.^ 
But in England and in countries where the English system of jurisprudence prevails, 
such a judgment is enforced on the principle that where a Court of competent juris- 
diction has adjudicated that a certain sum is due from one person to another, a legal 


Sections 13 & 14 — Note 2 
1. (1881) L R 6 Q B 139 (148, 154), Godard v. Gray. 
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obligation arises to pay that sum on which an action of debt to enforce the judgment 
can be maintained.^ This is the principle on which Section 13 is based and it declares 
that a foreign judgment is conclusive as to any matter directly adjudicated upon 
except in the six cases specified.^ In Mallappa Yellappa Bennur y. Baghavendra 
Shamrao Deshpande?^ it was observed as follows: ''Now, ordinarily it is not Open to 
the Courts in British India to sit in appeal over a foreign judgment because it proceeds 
on grounds which would not be adequate in British India, unless it offends against 
the rules under Section 13." Section 13 applies not only to cases where a foreigtf 
judgment is set up as a defence but also to cases in which the plaintiff seeks to^ 
obtain a decree in a British Indian Court on a foreign judgment.^ 

8. '‘Foreign judgment,” meaning 'Foreign judgment’ has been defined 
in Section 2 (6) as the judgment of a foreign Court. Under Section 2 (5) *lor^gn 
Court' means a Court situate beyond the limits of British India which has no , 
authority in British India and is not established or continued by the Governor- 
General in Council. Thus, the Courts in England,^ the Supreme Court of Mauritius,* 
the French Courts in India,® the Courts in Ceylon^ and the Courts of the Native 
States® are all foreign Courts. The Privy Council is not a foreign Court as it has 
authority within British IndiaJ^ See Section 2 (6) for full notes. 

The word "judgment" in the expression "foreign judgment" as used ill 
Section 2 (6) ante, has the meaning given to it in English law and not the meaning 
given by Section 2 (9) ante. That is, the term "foreign judgment" means the decree 
or order of a foreign Court.®* 

An order which is not a 'judgment' cannot be a foreign judgment.®^ Thus w 
summary order under Section 12 of the Arbitration Act enforcing an award in 
England is not a judgment and cannot bo regarded as a foreign judgment for the 
purposes of this Section.^ Similarly an Act of State passed by a State in its sovereign 
capacity is not a foreign ju dgment.® 


(’27) AIK 1927 Sind 160 (161): 23 Sind LK 46. 

2. (1846) 13 M & W 628 (633), Williams v. 

Jones. • 

(’97) 20 Mad 112 (114). 

(1842) 9 M & W 810 (818, 819), Russel v. 
Smyth. (Cited in 2 Mad 400). 

3 Blk Com 163 (164). (Foreign judgment 
creates an obligation belonging to the class 
of implied contracts, which are described as 
arising from the * 'general implication and 
intendment of the Court of judicature that 
every man hath engaged to perform what his 
duty or justice requires”; Addison on Con^ 
tracts, Gth Ed., page 40. Law raises an im- 
plied contract to pay a sum of money adjudged 
to bo due. Both cited in 6 Bom 292 (294).) 

3. (’21) AIR 1921 Lah 20 (23): 2 Lah 207. 

(’15) AIR 1915 Mad 486 (487): 39 Mad 24 

(FB). (The recognition of foreign judgments 
under S. 13 is not absolute but is subject to 
certain reservations.) 

8a.(’88) AIR 1988 Bom 178 (177) : I L R (1988) 
Bom 16. 

4. (’28) AIR 1928 Rang 819 (319): 6 Rang 552. 
(’28) AIR 1928 Mad 827 (336): 51 Mad 720. 

Note 3 

1. (’01) 28 Cal 641 (645). 

(’71) 8 Bom H C R 0 0 200 (208). (Call order 
on contributory of company registered in 


England.) 

2. (’02) 29 Cal 509 (516). 

8. (’65) 4 Suth W R 107 (109). 

(’81) 6 Bom 292 (295). 

(’80) 2 Mad 400 (405). 

(’80) 2 Mad 337 (338). 

(’74) 8 Mad H C R 14 (16). 

4. (’09) 3 Ind Cas 190 (192): 32 Mad 469. 

(’97) 20 Mad 112 (114). (Court at Kandy in 
Ceylon.) 

[See also (’08) 4 Nag LR61(62). (In which 
it was held that in Berar the judgment of 
the Nagpur Court is a foreign judgment.)] 

5. (1900) 24 Bom 66 (88. 69). 

(’88) 1888 Pun Re No. 191. 

(’95) 22 Cal 222 (237): 21 Ind App 171: 1894 
Pun Re No. 112 (PC). 

6. See (’84) 8 Bom 571 (674). 

6a.(’82) AIR 1932 Mad 661 (662). 

(’88) AIR 1933 Mad 511 (515): 56 Mad 951. 
[See also (’35) AIR 1985 Lah 975 (976): 17 
Lah 841. (Call order by Liquidation Court 
in Native State held not a decree and 
hence not a foreign judgment.)] 

6b.(’77) 1877 Pun Re No. 36. 

7. (’04) 81 Cal 274 (282). ^ 

8. (’98) 17 Bom 620 (624). (Order of the State 
of Mewar deposing a high priest from his 
office is not a judgment.) 
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4. let of State. — See Note 3 above. 

5. Jadtfmente of the Courts of MatlYe States. — See Note 3 above and 

also Note 19 below. 

**Same parties or between parties under whom they or any of them 

claim.*’ See Notes 41 to 67 of Section 11. In a suit for the administration in a 

foreign Court of a deceased testator’s estate, the title of the executors as such was 
ehallenged. It was held by the High Court of Bombay that though executors would 
ordinarily represent the legatees regarding all matters which have necessarily to be 
decided in a suit to which the executors are parties, they could not, where their ^ 
title was challenged, be said to have represented the legatees, nor that the latter 
claimed through the executors, and that, under such circumstances, the legatee was 
not bound by a foreign judgment against the executors.^^ 

See also the undermentioned case.^ 


7. “Litigating under the same title.” — See Section 11 Note 70. 

8. Foreign judgments, when not oonoluslve. — A foreign judgment, to bo 
a valid cause of action for a suit upon it in British India, must bo final and 
conclusive in the Court in which it is passed. In order to establish that a final and 
conclusive judgment has been pronounced, it must bo shown that, in the Court by 
which it was pronounced, it conclusively, finally and for ever, established the 
existence of the right of which it is sought to be made conclusive evidence in this 
country, so as to make it res judicata between the parties.^* A foreign judgment 
will not operate as res judicata between the same parties or their representatives 
on any matter not directly adjudicated upon by that judgment and also in the six 
cases specified in clauses (a) to (f)} See Notes 9 to 17 below. Further, it is only in 
proceedings on a foreign judgment that the question of the effect of the foreign 
judgment can properly arise.* 

9. Where It has not been pronounced by a Court of competent juris* 
diction — Clause (a). — It is a fundamental principle of law that where Court has 
no jurisdiction over a matter, its judgments and orders are null and void.^ A judg- 
ment, therefore, of a foreign Court will not be conclusive unless it was competent 
to pronounce it. But whether a foreign Court is or is not, of a comijetent jurisdiction 
within the meaning of Section 13 ( a), has to bo determined in accordance with tho^ 
principles of international law and not in accordance with the law of the country 
in which the foreign Court is situated.* In Pemberton v. Hughes,^ Bindley, M. E., 
observed : 

“The jurisdiction which alone is important in these matters is the competence o{ the Court 
in an international sense, its territorial conipotonce over the subject-matter and over the 


Note 6 

la.(’88) aIB 1938 Dorn 894 (897) ; I L B (1988) 
Bom 529. 

1. (’80) 2 Mad 837 (838). 

Note 8 

la.('8&) AIB 1986 Bang 284 (289). 
l.i*21) AIB 1921 Lah 20 (28, 24): 2 Lah 207. 
(’88) AIB 1988 Bom 178 (175) : I Ii B (1938) 
Bom 16. 

a. (’16) AIB 1916 P 0 186 (188) (PO). 


Note 9 

1. Bee for full discussion as to jurisdiction. Notes 
toS. 9. 

2. (’17) AIB 1917 Mad 780 (782): 39 Mad 733. 
(’25) AIB 1926 Mad 788 (791). 

(’88) AIB 1988 Bom 173 (177) : I L B (1938). 
Bom 16. 

(’38) AIB 1938 Cal 611 (616). (Under what 
circumstances in a prsonal action, a foreign 
Court has jurisdiction in an international) 
sense discussed.) 

8. (1899) 1 Ch 781 (791). 
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defendant. Its competence or jurisdiction in any other sense is not re^rjed as material by the 
Courts of this country.** ^ % T 

And the Courts in India are guided by the same principles in dealing with 
foreign judgments.^ * 

As a general rule the plaintiff must sue in the Court to which the defendant 
is subject at the time of the suit.^ Actor sequitor forum rei — and this lies **at the 
root of all international and of most domestic jurisprudence."® In respect of actions 
concerning property situate within the territory, territorial jurisdiction always exists: 
But the fact that the defendant possesses property within jurisdiction will not confer 
.jurisdiction in actions of a personal nature against him.^ The cases in which foreign 
Courts are, in England, recognised to be internationally of com|)etent jurisdiction in 
regard to suits of a personal nature, have been stated by Fry, L. J., in Bousillon v. 
Bousillon? to include the following — 

('aj Where the defendant is the subject of the foreign country in which 
the judgment has been obtained ; 

^6 j Where he was resident in the foreign country when the action began; 
('cj Where he in the character of plaintiff has selected the forum in 
which he is afterwards sued ; 

( d) Where he has voluntarily appeared ; and 

Where he has contracted to submit himself to the forum in which 
the judgment was obtained. 

See also the following cases.®* 

The Legislature of a country cannot by its legislation confer jurisdiction over 
a non-resident foreigner in cases not recognised by international law.® Thus the 
Legislature of the Native State of Pudukottah cannot confer jx^wers on the Courts 
at Pudukottah to try cases against Indians residing in British India, on the ground 
that the cause of action {e,g,, the making of the bill of exchange) arose in 
Pudukottah. A decree passed in such cases by the Court at Pudukottah cannot bo 
enforced in British India under Section The reason is that cause of action is 

not a ground of* jurisdiction recognised by international law. It will, however, bo 
otherwise where the non-resident foreigner is a subject of the sovereign power which 
legislates. Thus the British Parliament can confer powers on British Courts to try 
cases against Indians residing in British India in cases where the cause of action 
arises in England^^ and a judgment of the High Court of Justice in England founded 

i7’(’8^”Mad 273 (27C). 

(’97) 20 Mad 112 (114). 

(’38) AIR 1938 Bom 394 (401) : I L R (1938) 

Bom 529. 

5. (’95) 22 Cal 222 (237): 21 Ind App 171: 1894 

Pun Ro No. 112 (P C). 

6. Sir Robert Phillimore on International Law, 

Vol. IV, S. 891 (Cited in 22 Cal 222.) 

7. (’27) AIR 1927 Lah 200 (212): 8 Lah 54. 

8. (’80) 14 Ch D 351 (371). 

8a.(’14) AIR 1914 Mad 556 (588): 18 IndCasl89 

(191): 37 Mad 163. (Quoting with approval 
Emanuel v. Simon, (1908) 1 KB 302.) 

*(1874) 9 Ex 345 (353), Copin v, Adamson. 

(Cited in AIR 1914 Mad 556.) 

(’38) AIR 1938 Bom 173 (175); I L R 1938 
Bom 16. (Necessary conditions for its extra- 
.territorial validity explained.) 


(’38) AIR 1938 Cal 511 (515). (In addition to 
the above five conditions, there may be a 
sixth case, namely where the defendant has 
real estate within the foreign jurisdiction 
in respect of which the cause of action arose 
while he was within that jurisdiction.) 

(’37) AIR 1937 Mad 97 (98). (Cases in which 
in an action in personam the Courts will 
enforce the judgment of a foreign Court 
stated.) 

9. (’95) 22 Cal 222 (238): 21 Ind App 171: 1894 
Pun Ro No. 112 (P C). 

(’38) AIR 1938 Cal 511 (515). 

10. (’76) 1 Mad 196 (198). 

(’09) 3 Ind Cas 190 (193): 32 Mad 469. (Fact 
that contract was made within jurisdiction 
is immaterial.) 

11. See Judicature Act, 1925, S. 99 and B.Sl 0., 

0. 11, R. 1. 
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on a breaoh of oontradt committed by them within the Jurisdiction of that Court is 
not without -* jurisdiction.^^ The reason is that the defendant is a subject of the 
British Sovereign owing allegiance or obedience to him, and that this fact is a 
ground of jurisdiction recognised by international law. But in the absence of powers 
conferred by the sovereign legislature, the legislature of one country cannot confer 
jurisdiction over non-resident foreigners of another country even though both the 
countries owe allegiance to the same sovereign power. Thus, a judgment pronounced by 
the Court at Kandy in Ceylon against a person residing in British India and who 
has not submitted himself to the jurisdiction of that Court, cannot be enforced in 
British India notwithstanding the fact that both Ceylon and British India owe allegi- 
ance to the British Sovereign.^®"^* 

The leading case on the subject is Ourdyal Singh v. Baja of Faridkot}'^ 
Lord Selborne in delivering the judgment of the Board observed as follows: 


“All jurisdiction is properly territorial and ^ extra territorium jus dicenti non paretur 
itnpune,' Territorial jurisdiction attaches (with special exceptions) upon all persons either 
permanently or temporarily resident within the territory, while they are within it ; but it does 
not follow them after they have withdrawn from it^ and when they are living in another 
independent country. It exists always as to land within the territory ; . . . . and in questions 
of status or succession governed by domicile, it may exist as to persons domiciled or who, when 
living, were domiciled within the territory. As between di£ferent provinces under one sovereignty 
(e. g,t under the Roman Empire) the legislation of the sovereign may distribute and regulate 
jurisdiction ; hut no territorial legislation can give jurisdiction which any foreign Court ought 
to recognise against foreigners who owe no allegiance or obedience to the power which 
so legislates.** 


It was accordingly hold that a decree in a personal action pronounced by a 
Court of the Native State of Faridkot in absentum against a resident of Jhind who 
owed no allegiance to the State of Faridkot was, by international law, a nullity. 
A foreign judgment may therefore be impeached on the ground that the Court was 
without jurisdiction either because the property in respect of which the suit is 
brought is situate outside its jurisdiction'® or because the defendant was not a 
resident within jurisdiction and did not submit himself by appearance or otherwise 
to the jurisdiction of that Court. A casual passage through, or a momentary 


12. But it is open to a defendant to show that 
tho English Court had in fact no jurisdiction, 
on the ground that the cause of action did 
not arise in England as alleged. 

(*01) 28 Cal 641 (648). 

(’15) AIR 1915 Mad 660 (662): 89 Mad 95 
(100). (AfTirmod in A I R 1916 PC 121 (PC).) 
(*16) AIR 1916 Low Bur 67 (68). 

(’09) 3 Ind Cas 892 (898): 8 Sind L R 81. 

13-14. (’09) 3 Ind Cas 190 (191, 192): 32 Mad 469. 

15. (’95) 22 Cal 222 (288): 21 Ind App 171: 1894 
Pun Re No. 112 (PC). 

16. (*29l AIR 1929 Lah 627 (629). 

(1828) 8 Macq. 99, London and North Wostorn 
Railway v. Linsay. 

(1908) 1 K B 302 (308, 309), Emanuel v. 
Symon. 

(’14) AIR 1914 All 514 (515): 37 All 1. 

(’96) 19 Mad 257 (262). (The decree of a foreign 
Court cannot directly affect land situated in 
British India.) 

17. (*82) 4 Mad 359 (866). (An ex parte judgment 

of a foreign Court against a native of British 


India upon a cause of action arising in 
British India is no bar to a suit in British 
India.) 

(’27) AIR 1927 Lah 200 (212): 8 Lah 54. 

(’16) AIR 1916 Bom 807 (308): 40 Bom 551. 
(In cases of personal claim, residence alone 
gives jurisdiction.) 

(1900) 24 Bom 77 (85). (Tho judgment of the 
Baroda Court against one partner (tho first 
defendant) is no bar to a fresh suit against 
the other partners on the same cause of 
action who were not subject to its jurisdic- 
tion then.) 

(*86) 11 Bom 241 (246). 

(’81) 5 Bom 223 (231, 232). 

(’38) AIR 1988 Cal 511 (516). 

(’02) 29 Cal 509 (517). (Decree of tho Supreme 
Court at Mauritius.) 

(’01) 28 Cal 641 (648, 644). 

(’99) 26 Cal 931 (936). 

(’95) 22 Cal 222 (238): 21 Ind App 171: 1894 
Pun Re No. 112 (PC). 

(*71) 16 Suth W R 240 (244). 

(’65) 4 Suth W R 107 (109). 
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SeotlonB preBonce in a State, is not a sufficient residence ior creating . jurisdiction, but 
IS ft li something much more permanent is necessary although it might not amount to 
Note8 9**ll domicilum}^ 

Where the foreign Court is competent in the international sense to pass a 
judgment, it will be conclusive even though there were irregularities in that Court, 
not affecting the jurisdiction of that Court, which under the law governing the foreign 
Court would render the judgment a nullity.^® 

The words “Court of comi)etent jurisdiction** should, for purposes of action^^ 
relating to the office of trusteeship, be held to refer to Courts of the country which 
have jurisdiction in what may be called the domicile of the trust, i, e., the placa 
where most of the trust properties are situate and almost the whole of the trust is 
to be performed.^ 

10. Foreign judgment against firm. — The mere fact that a person residing 
in one State is a partner of a firm carrying on business in another State will not 
enable the Court of the latter State to pass a personal decree in absentum against 
the former, though it can pass such a decree against the partners resident within 
the jurisdiction.^ In the case of an incorporated company^ however, it is different. 
It has to be sued and must sue or be sued through some officer or agent and hence 
judgment against such officer or agent or member of the firm residing within the 
jurisdiction is binding on all.® 

11. Preaumption as to competency. — Section 11 provides that when a 
foreign judgment is relied upon, the production of the judgment duly authenticated 
is presumptive evidence that the Court which pronounced it had jurisdiction unless 
the contrary appears on the record but that the presumption may bo displaced by 
proving want of jurisdiction^ and the onus of so doing lies on the defendant.® 


(’35) AIR 1936 Lah 561 (551). 

(’35) 168 Ind Cas 24 (24) (Lah). (Foreign 
Court has no jurisdiction against subject of 
another State who neither resides there nor 
submits to its jurisdiction.) 

(’38) AIR 1933 Had 112 (113). 

(’ll) 12 Ind Cas 1000 (1007): 36 Mad 414. 
(’10) 7 Ind Cas 810 (811) (Mad). 

(’09) 3 Ind Cas 190 (192); 32 Mad 469. 

(’97) 20 Mad 112 (117); (Decree of Court at 
Kandy against resident in Rritish India.) 
(’95) 18 Mad 327 (329, 330). 

(’91) 15 Mad 82 (82). 

(’90) 13 Mad 496 (499, 501). 

(’83) 7 Mad 105 (107). 

(’80) 2 Mad 407 (412). 

(’76) 1 Mad 196 (198). 

(’76) 8 Mad H C R 14 (16, 17). 

(1880) 14 Ch D 351 (371), Rousillon v. 
Rousillon. 

(1881) L R 6 Q B 165 (161), Sebibsby v. 
Westonholtz. 

18. (’90) 13 Mad 496 (498). 

19. (’07) 30 Mad 292 (294). 

(1899) 1 Ch D 781 (793, 796,796), Pemberton 
V. Hughes. 

(’18) AIR 1918 Mad 274 (275, 276) : 41 Mad 
205. (.\ wrong view as to onus of proof.) 

(’82) 4 Mad 369 (865). 

(’80) 2 Mad 400 (406). 


20. (’28) AIR 1928 Mad 327 (387) ; 51 Mad 720. 

Note 10 

1. (’ll) 12 Ind Cas 1006 (1007) : 36 Mad 414. 
(1900) 24 Bom 77 (86). 

(1889) 23 Q B D 626 (529), Russel v. Cambefort. 

2. (1850) 9 C B 661 (686, 687, 688), Bank of 
Australasia v. Harding. 

(1851) 16 Q B 717, Bank of Australasia v. 
Nias. 

(’78) 2 Mad 400 (403). 

(1899) Pr P 1, La Borgoyne. 

(1889) 23 Q B D 619 (624, 626), Haggin v. 
Comptoir D’escompte Do Paris. 

(1872) 7 Q B293 (290), Newby v. Van Oppen. 
(Referred in AIR 1914 Mad 656.) 

Note It 

1. (’28) AIR 1928 Pat 375 (381). 

(’01) 28 Gal 641 (644, 645). 

(1900) 27 Cal 639 (648) : 27 Ind App 1 (PC). 
[See also (’89) 18 Bom 224 (226).] r 

2. (’27) AIR 1927 All 610 (512) : 60 All 270. 

(’19) AIR 1919 Mad 446 (446). 

(’02)29 Cal 609 (616). (Note The obser- 
vation of Johnstone, J. in 1910 Pun L B 
No. 41: 4 Ind Cae 1020 (1021) that under old 
Code the onus was on the plaintiff to prove 
jurisdiction seem to be based on misconcep- 
tion of the words of Bxplanation VI to S. 18 
of the old Code. The same remarks also will 
apply to the decision in 1889 Pun Re No. 2.) 
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12. SubmlsBion to, and waiver of objection as to jnriedlotlon. — It has 

been seen in Note 9 above that one of the eases in which foreign Courts are 
recognized to be internationally of competent jurisdiction is voluntary submission 
to the jurisdiction of the Gourt.^ The reason for this is that having taken a chance 
of judgment in his favour by submitting to the jurisdiction of the Court, it is not 
right that he should turn round when the judgment goes against him, and say that 
the Court had no jurisdiction.^ The mere fact that the defendant allowed the suit in 
the foreign Court to be heard ex parte will not amount to his submitting to the 
jurisdiction of that Court.^* A submission to the jurisdiction of the Court may be 
in the following ways : 

(1) Where there is an express agreement to submit to the Court's jurisdic- 
tion.® The agreement must, liowever, be fairly specific. The mere fact of entering 
into a contract of partnership in a foreign country does not involve an agreement 
that all matters and disputes arising thereunder shall be submitted to the jurisdiction 
of the Courts of that country.^ 

(2) Where the party, as a defendant, voluntarily appears in the cause in 
the foreign Court. — Whore the defendant voluntarily appears in the cause without 
any protest as to jurisdiction or without any such protest until a late stage of the 
case, his conduct will clearly amount to a submission to the jurisdiction of the 
Court.® Thus, where the defendant appears in the suit, files a written statement and 
applies jointly with the plaintiff for adjournment of the case to enable a settlement 
to take place, it will clearly amount to a submission.®'^ Where he voluntarily appears 
and protests against jurisdiction hut also pleads on the merits, it will, nevertheless, 
amount to a submission to jurisdiction.® Even where he appears and merely protests 
against the jurisdiction, it is conceived, that the api^earance will amount to a sub- 
mission.^ Ill Boiseire and Co, v. Brockner and Co.,^ Cave, J., said : 

“For the defendant it ia anhmitted that as the foundation for the legal obligation is consent, 

an ajjpearauce under protest affords no indic,ation of consent to the jurisdiction Now no ono 

supposes that when a man appears voluntarily as a defendant in an action before a foreign Court 
he does bo because ho likes it ; ho appears because, on the whole, he deems it his interest to submit to 


Note 12 

1. (’37) AIR 1937 Mad 97 (98). 

(’07) 30 Mad 292 (294). 

[See also (’17) AIR 1917 Mad'JSO (783,787): 
39 Mad 733 (FH). 

(’95) 22 Oal 222 (237) : 21Ind App 171 : 1894 
Pun He No. 112 (PC).] 

2. (1881) 6 Q B 155 (160), Schibsby v. Westen- 
holtz. 

(’80) 2 Mad 407 (412). 

(’84) 7 Mad 105 (107). 

(’80) 2 Mad 400 (405). 

(’76) 8 Mad H G R 14 (16. 17). 

2a.(’3l) AIR 1931 All 689 (692) : 58 All 747. 

6. (1874) 9 Ex 345 (354), Copin v. AdamMm. 
[See (1880) 14 Ch D 351 (371). Rousillon v. 
Rousillon. (Cited in AIR 1917 ^lad 780 
(FB).)] 

4. (1908) 1 K B 302 (308), Emanuel v. Symon. 

(’33) AIR 1933 Mad 112 (113). 

6. (1881) 6 Q B 155 (161), Schibsby v. Westen- 
holtz. 

(’74) 8 Mad H C R 14 (16). 

(’24) AIR 1924 All 161 (161) : 46 AU 119. 

(’09) 8 Ind Gas 190(194) : 32 Mad 469. (Where 
defendant applied for leave to defend which 


was granted on condition of furnishing 
security.) 

(’92) 15 Mad 82 (83). 

(’84) 7 Mad 105 (107). (Protest only at the 
appellate stage of the case.) 

(’80) 2 Mad 400 (405). 

6a.(’29) AIR 1929 Mad 469 (469, 470) : 52 Mad 
503. (Defendant first appearing but along 
with plaintiff filing joint petition praying 
that trial may be postpon^ with a view to 
a settlement — Trial postponed but on date 
fixed defendant not appearing and so decree 
passed in plaintiff’s favour — Decision is 
binding on Court in British India.) 

6. (1915) 2 K B 680 (587, 688), Harris v. Taylor. 
(’14) AIR 1914 Bom 111 (112) : 39 Bom 34. 
(’17) AIR 1917 Mad 780 (787) ; 39 Mad 733. 
(’16) AIR 1916 Mad 1037 (1037). (Protest in 
the Court of first instance not persisted in, 
on appeal.) 

7. (’17) AIR 1917 Mad 780 (787) : 89 Mad 783 

(PB). 

(’16) AIR 1916 Mad 486 (467) : 89 Mad 24 (FB). 

8. (1890) 6 T L R 85. (Cited in A I R 1916 Mad 

486.) 
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have the dispute decided by the foreign tribunal • ... If this is the true source of the obligation, why 
should it not extend to the case of a man who appears without duress, ai|d therefore voluntarily in 
one sense, but who accompanies hit appearance with a protest and appears not because he is 
compelled to do so, but because he Judges it to be for his interest to do so ?*' 

The mere fact that the defendant employs a pleader in a suit in a foreign 
Court will not amount to a submission to its jurisdiction if at the hearing the 
pleader reports that he has no instructions from his client.^ 

Suppose now that a foreign Court passes a judgment in absentum against a 
defendant not resident within its jurisdiction and subsequent thereto the defendant 
applies to that Court to set aside the ex parte decree. Does this amount to a 
submission to jurisdiction so as to make the decree originally passed against him, a 
valid one? There is a conflict of opinion on the point. The High Court of Madras 
has held that it does not.^^ The High Court of Lahore^^ and the Court of the 
Judicial Commissioner of Nagpur^* have held that it does. The Bombay High Court, 
in the undermentioned case,^^ has held that it a defendant against whom a judgment 
in absentum has been passed by a foreign Court, allows it to be executed in a British 
Court without objection, he must be taken to submit to the decree of the foreign 
Court and cannot seek to set aside the sale in execution proceedings. It is submitted, 
with respect, that the Madras view is correct. A decree, which when passed is 
an absolute nullity, cannot, on any principle of law become valid by reason of a 
subsequent submission to the jurisdiction of the Court. Such submission, if anything, 
will only operate to give jurisdiction to the Court in respect of future orders passed 
by it. In other words, in order to give jurisdiction and therefore validity to the 
decree of the foreign Court, there must be submission to the foreign Court before 
judgment is pronounced.'*® 

Where a business is carried on within the jurisdiction of a foreign Court by 
means of an agent resident there and a decree is passed on summons to him or on 
a pleader authorized to receive summons, the decree is prima facie binding on the 
principal who will be deemed to have submitted to the jurisdiction of the foreign 
Court.'^ 


A submission is not voluntary if the appearance is made under duress, as for 
instance where it is made to obtain release of property seized by a foreign tribunal 
in attachment or other proceedings,'* But an appearance merely to avoid an incon- 
venience that might happen in the future does not make it an involuntary appearance. 

(3). By conduct, apart from appearance, — Where in a suit in a foreign Court 
against a defendant residing in British India, the plaintiff effected an attachment 
before judgment of moneys belonging to the defendant in the hands of a third person, 
and the defendant wrote a letter to the plaintiff praying that he might be allowed to 
collect a ix)rtion of the money and stating that the plaintiff might collect tlie rest 
of it and the defendant therefore allowed the suit to proceed ex parte, it was held 
in the undermentioned case'*® that there was a submission to the jurisdiction of the 


9. (’95) 18 Mad 327 (330). 

10. (’96) 18 Mad 327 (830). 

(’38) AIR 1933 Mad 393 (394, 395). 

(’34) AIR 1984 Mad 484 (484) : 57 Mad 824. 

11. (’27) AIR 1927 Lah 200 (213) : 8 Lah 54. 

12. (’26) AIR 1926 Nag 77 (78) ; 22 Nag L R 82. 

13. (’24) AIR 1924 Bom 351 (352) 

13a (’31) AIR 1981 All 689 (692) : 63 All 747. 

14. (’14) AIR 1914 Mad 556(661, 562):18 Ind Cas 
189 (194) : 37 Mad 163. 


(’25) AIR 1925 Mad 155 (156) : 47 Mad 877. 
(’30) AIR 1930 Bom 511(615). (Following AIR 
1925 Mad 155.) 

(’26) AIR 1926 Mad 259 (259). 

[See also (’03) 26 Mad 544 (558) : 30 Ind 
App 220 (PC) (Quaere.)] 

15. (1886) 55 L J (N B) Q B 39 (42), Yoinet v. 
Bariett. 

(’16) AIB 1915 Mad 486(487):89Mad34(FB). 
15a.(’86) AIB 1986 Mad 563 (555) : 59 Mad 918. 
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foreign Court and that the defendant could not, at the time of execution, object to 
the decree as being without jurisdiction. 

(4) By a party himself invoking the aid of the Court, r- A person, by 
instituting a suit for damages caused by a collision at sea, subjects himself to the 
jurisdiction of the Court and renders himself liable for damages rendered by the same 
collision.^® The mere fact, however, that a party has once appeared before a foreign 
Court in the character of a plaintiff, cannot be taken to be a submission to the juris- 
diction of that Court in regard to all subsequent actions against him in that Court.^^ 


13, “Where it has not been given on the merits” — Clause (b). — A 

foreign judgment must, in order to operate as res judicata, have been on the 
merits of the case,^ and Courts in India have the power to examine the judgment 
to see whether it has been given on the merits.^® Under some systems of law 
prevailing in foreign countries when the defendant commits default in appearance, 
a judgment is given to the plaintiff without any further hearing in tho matter. 
Such a judgment is not a decision on the merits of the case but is a penalty for 
default of appearance, and will not therefore operate as res judicata,^ Thus, the 
true test for deciding whether a judgment has been given on tho merits or not is 
to see whether it has been given as penalty for any conduct of tho defendant or 

whether it is based on a consideration of the truth or otherwise of the plaintiffs* 

caso.^® Where, in an action for recovery of money in tho King’s Bench Division of 
tho High Court in England, the defendant having failed to comply with an order 
to answer interrogatories, his defence was struck off and judgment was entered for 
the plaintiff, it was hold by the Privy Council that the judgment was not one given 
on tho merits of tho case and that no action could be maintained on it in Indian 
Courts.® Section 13 (b) refers to cases where the controversy raised in the action 

has not boon, in fact, the subject of direct adjudication by the Court. Thus, a 

judgment given in a case in which the defendant puts in no appearance, no evidence 
is called or considered, and in which judgment is given by default by way of 
summary procedure, is not a judgment **on the merits.”^® 


16. (’66) 4 Korn H C R A C 119 (149). 

17. ('37) AIR 1937 Mad 97 (99). 

(’36) AIR 1936 Mad 552 (554) : 59 Mad 918. 

Note 13 

1. (’19) AIR 1919 Lah 188 (189) : 1919 Pun Re 
No. 14. 

(’13) 20 Ind Cas 971 (973) : 7 Low Bur Rul 56. 

(1900) 24 Bom 86 (87, 88). 

(’89) 13 Bom 224 (227). 

(’71) 15 Sutli W R 500 (500). 

(’21) AIR 1921 Lah 20 (23) ; 2 Lah 207. 

(’89) 1889 Pun Re No. 66. 

(’88) 1888 Pull Re No. 191. 

(1890) 15 App Oas 1 (10, 14, 18), Gustan Nou- 
vion V. Freeman. 

(1853) 2 K1 & B1 14, Patrick v. Shcddiii. 

la.(’38) AIR 1938 Bom 173 (177) ; I L R (1938) 
Bom 16. 

2. (’22) AIR 1922 P G 120 (122) : 45 Mad 496 : 
49 Itid App 174 (PC). (A judgment on an 
award obtained in England by default.) 

(’27) AIR 1927 Mad 265 (270) ; 50 Mad 261 
(FB). (Overruling AIR 1925 Mad 155 ; AIR 
1926 Mad 259 is also overruled by the Full 
Bench.) 


(’27) AIR 1927 All 610 (611) ; 50 All 270. 

(Judgment **on merits” is one in contradis-* 

tinction to one by way of penalty.) 

(’36) 163 Ind Gas 931 (935) (Gal). 

(’30) AIR 1930 Mad 149 (152). 

(’30) AIR 1930 Mad 146 (148). (Judgment of 

Geylon Gourt.) 

(’28) AIR 1928 Mad 133 (135). 

(’28) AIR 1928 Rang 319.(320, 321):6 Rang 652. 
[See also (’35) AIR 1935 Lah 729 (732) : 16 
Lah 757. (A foreign judgment dismissing 
a suit of the creditor against the principal 
debtor for default is not a judgment inter 
partes on the merits of tho case and cannot 
be availed of by tho surety to resist his 
liability to tho creditor.)] 

(’35) AIR 1935 Lah 396 (400) : 16 Lah 768. 
(Judgment "on merits” is used in contra- 
distinction to decision on a matter of form 
or by way of penalty.)] 

2a.(’32) AIR 1932 Lah 649 (650). 14 Lah 58. 

3. (’16) AIR 1916 P G 121 (123) : 40 Mad 112 : 

44 Ind App 6 (PG). 

4. (’16) AIR 1916 P G 121 (123) : 40 Mad 112 : 

44 Ind App 6 (PG). 

4a.(’d5) 62 Gal 682 (684) 
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Where, notwithstanding the non-appearance of the defendant, evidence is 
taken on behalf of the plaintiff and judgment is given on such evidence, it will be 
one on the merits.^ 

Similarly, where a suit is adjourned for settlement and the parties agree 
that if the suit is not settled by the adjourned date, a judgment should be passed 
in favour of the plaintiff and a judgment is so passed on the adjourned date, there 
having been no settlement the judgment will be one on the merits of the case.® 
It has been licld in the undermentioned case®*^ that an ex parte decree obtained 
under the summary procedure of the Court of Ceylon is not one on the merits, is 
not even a judgment and therefore does not satisfy the retjuirements of this clause. . 

A wrong view of the legal liability of a party or of the onus of proof will 
not show that the judgment is not one on the merits.^ But the dismissal of a suit 
as being barred by limitation will not be deemed to be on the merits except where 
that law not only bars the remedy but extinguishes the right itself? 

14. Where it is against international lav or based on non-reoognition of 
British Indian lav — Clause (o). — A judgment based upon an incorrect view of 
international law or a refusal to recognize the law of British India where such law 
is applicable is not conclusive.^ But the incorrectness or the refusal must appear on 
the face of the proceedings. 


18. Where the prooeedings are opposed to natural justioe<-Clause (d).— 

Clause (d) refers to the procedure taken for arriving at a judgment rather than 
to the merits of the case.^ It is a principle of natural justice that a person must 
be given an op|X)rtunity of being heard before an adjudication is made against him. 
Thus, a judgment obtained without notice of the suit to the defendant is contrary 
to natural justice.* Similarly, a judgment against a party not properly represented 
in the proceedings, as for instance where no guardian ad litem is appointed for a 
minor defendant,® or whore the interest of the i>orson so appointed is in conflict 
with that of the minor,®* or where the legal representative of a deceased i^arty is 


5. (*25) AIR 1925 Mad 788 (790). 

(’32) AIR 1932 Lah G49 (650) : 14 Lah 58. 
(’19) AIR 1919 AU 228 (229) : 41 All 521. 
(When a writ of summonR was served on 
defendant’s solicitor who entered appearance, 
and defendant was absent.) 

(’30) AIR 1930 Bom 511 (515). 

(’20) AIR 1920 Mad 587 (588). 

(’35) AIR 1935 Rang 284 (289). 

(’13) 20 Ind Cas 971 (973); 7 Low Bur Rul56. 
(Judgment given on consideration of affi- 
davits by parties is one on merits.) 

[See also (’85) AIR 1935 Lah 396 (400): 16 
Lah 768. (A case must be taken to have 
been decided on the merits where the defen- 
dant had ample opportunity to raise a 
defence and voluntarily refrained from 
raising such defence and the judgment 
was therefore passed ex parte.)] 

6. (’29) AIR 1929 Mad 469 (471) : 52 Mad 503. 

6a.(’33) AIR 1933 Mad 544 (547). 

7. (’18) AIR 1918 Mad 274 (275) ; 41 Mad 205. 

8. (’09) 32 Mad 469 (477). 

(1879) L R 4 Q B 653 (657, 658), Harris v. 
Quine. 

(1835) 2 Bing NC 202 (213), Huber v. Steiner. 


Note 14 

1. (’88) 1888 Pun Re No. 191. 

(’34) AIR 1934 Mad 145 (147). 

(’38) AIR 1938 Bom 173 (179) ; I L R (1938) 
Bom 16. 

(’99) 26 Cal 931 (935). (Legislation giving juris- 
diction in cases not recognised by interna- 
tional law — Judgment based on is not one 
in accordance with international law.) 

Note 15 

1. (’18) AIR 1918 Mad 274 (276) : 41 Mad 205. 

2. (’02) 29 Cal 509 (516). 

(’01) 28 Cal 641 (643). 

(’85) 9 Bom 346 (351, 352). 

(’80) 5 Bom 223 (232). 

(’71) 8 Bom H C R 200 (207). 

(’95) 22 Cal 222 (238): 21 Ind App 171 : 1894 
Pun Re No. 112 (PC). 

(’71) 15 Suth W R 500 (501). 

(’89) 1889 Pun Re No. 66. 

(’88) 1888 Pun Re No. 191. 

(’90) 13 Mad 496 (499, 501). 

3. (’27) AIR 1927 Lah 200 (214) ; 8 Lah 54. 
3a.(’34) AIR 1934 Bom 390 (397). 
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not brought on record,^ is contrary to natural justice. 

Courts in India will insist on a strict proof of the service of process alleged 
to have emanated from a foreign Court, before giving efifect to a foreign judgment.*^ 
But where the foreign Court has hold a particular notice to bo sufficient, it must, 
in the absence of any evidence to the contrary, be presumed to be correct.® 


Seottow 
Notes lOHiB 


A foreign judgment based on a second or a third review is opi)osed to natural 
justice.^ An incorrect view of the law by the foreign Court will not, however, 
render the judgment one opposed to natural justice.® 


16. Where It has been obtained by fraud. — It is an established rule 
that a party to an action can impeach the judgment in it for fraud, ^ for it vitiates 
the most solemn transactions.® But the fraud must not be merely constructive) it 
must be actual fraud consisting of representations designed and intended to mislead; 
a mere concealment of facts is not sufficient to avoid a foreign judgment.® Nor will 
a more error of law in obtaining a judgment constitute fraud."^ 

17. Where the decree Is founded on a breach of British Indian law. — 

Where a foreign judgment is founded on a breach of any law in force in British 
India, it will not bo enforced oven though the defect is not apparent on the face of 
the proceedings.^ A foreign judgment on a claim which is barred according to law 
of British India cannot be said to bo based upon a breach of the Indian law® and 
will bo conclusive in a suit upon the judgment in British India.® 


18. Effect of foreign judgment. — A foreign judgment has no force or 
authority as such in British India, but may give a cause of action for a suit to 
obtain the same relief in British India. It is only in such proceedings that the 
question of effect of the foreign judgment proi)erly arises.^ It has been seen that a 
foreign judgment is conclusive if passed by a competent Court® except in the cases 
mentioned in clauses (a) to (e) of Section 13. This will be so even though the judg- 
ment is subject to apiwal and an appeal is actually i^ending in tlie foreign country 


4. (’*27) AIR 1927 Tiiih 200 (215) : S Lah 54. 

6. (’87) 11 Horn 241 (245). 

(1880) L R 14 Ch D 351 (371), Rousillon v. 
Bonsillon. 

C. ('25) AIR 1925 Mad 155 (157) : 47 Mad 877. 

7. ('27) AIR 1927 Lah 200 (211) : 8 T-ah 54. 

8. (1862) 2 B. A S. 11 (11), Scott v. Pilkington. 
(’16) AIR 1916 Lah 330 (332). 

(’18) AIR 1918 Mad 274 (275, 276): 41 Mad 205. 
Note 16 

1. (’99) 26 Cal 891 (913). 

(1890) 25 Q B I) 310 (316), Vadala v. Lawes. 
(’34) AIR 1934 Bom 390 (393). (Foreign judg- 
ment can t)o impeached foe fraud.) 

(’91) 15 Bom 216 (221). 

(’71; 8 Bom H 0 R O C 200 (208). 

(’71) 15 Sttth W R 500 (500). 

(’65) 4 Suth W R 107 (108). 

(’22) AIR 1922 Ijah 175 (170). 

(’99) 1899 Pun Re No. 2. 

(’88) 1888 Pun Re No. 191. 

(’84) 7 Mad 164 ^OO). 

(1880) L R 5 App Oas 685 (697), Wallingford 
V. Mutual Society. 

Duchess .of Kingston’s Case, 2 SmLC, 9 Ed. 
822. 


(1883) 10 Q B D 295(303), Abouloll v. Open- 
heimer A Co. 

2. (’90) 17 Cal 769 (784). 

3. (1861) 30 L J Q B 163 (168), Castriquo v. 

BchcrciiR . 

(1880) 5 App Cas 685 (697), Wallingford v. 
Mutual Society. (Mere allegation of fraud, in 
general term insufficient.) 

4. 91 Hun 43, Nevitt v. First N.ational Bank. 

Note 17 

1. (1880) 14 Ch D 351 (371), Rousillon v. Rou- 
sillon. 

(’09) 2 Ind Cas 530 (531) ; 33 Bom 479. (But 
the same rule may not apply to domestic 
judgments.) 

2. (’24) AIR 1924 All 161 (162): 46 All 119. 

(’16) AIR 1916 Low Bur 67 (68). 

3. (’08) 2 Sind L R 61. 

Note 18 

1. (’16) AIR 1916 P C 136 (138) (PC). 

(’74) 1874 Pun Re No. 4. 

(’88) 1888 Pun Re No. 191. 

2. (’28) AIR 1928 P C 83 (85) (PC). 

(1900) 23 Mad 458 (473). (An adjudication of 
insolvency in French territory bars a sub- 
sequent suit for a debt everywhere.) 
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Seottons 
IS ft 11 
Hotes 18rl9 


where it was given. Even a stay of execution does not affect the finality of the 
foreign judgment which, nevertheless, can be sued on.’ 

Where the foreign Court did not decide the issue raised, the British Indian 
Court is not barred from deciding that issue.^ Nor is every issue decided by the 
foreign Court binding though the relief granted or refused is binding.^ 


There is a distinction between a case in which a defendant relies on a 
foreign judgment as a bar to a suit and a case in which the plaintiff seeks to enforce 
a foreign judgment. In the former case, the fair presumption is that the defendant 
submitted to the jurisdiction of the Court in the foreign country.® 

In a suit upon a foreign judgment the plaintiff cannot recover anything 
more than wliat appears on the face of the judgment.^ He cannot, for instance, 
claim interest when the foreign judgment is silent about it.® 


19. Enforcement of foreign judgments in British India. — A foreign 
judgment which is conclusive under Section 13 can be enforced in British India in 
the following ways — 

1. by instituting a suit on such foreign judgment, or, 

2. in cases of judgments of the Courts of Native States notified under Section 
44, infra, by execution of the decrees of the foreign Court as if they had boon passed 
by the Courts of British Tndia.^ 

There was a conflict of opinion at one time whether a judgment of a Court of 
a Native State in India could be enforced by a suit on the judgment. The High 
Court of Madras held that it could.’ The Bombay High Court held that it could 
not, on the ground that judicial inquiries in Native States were not conducted with 
intelligence or integrity.® In order to remove this conflict. Act VII of 1888 added a 
clause to Section 14 of the Code of 1882 to the effect that a suit could be brought 
on such judgment but that the British Indian Court was not precluded from an 
enquiry into the merits of the case in which the judgment was passed.* This clause 
has now been omitted and the reason was stated by the Special Committee as 
follows : 

'Tt appears to the commitioc that it is not possible to maintain this distinction in the case 
^ of all Asiatic Courts. The Courts in Japan, for instance, are entitled to be treated' on the sarno 
footing as European Courts. 

There is therefore now no distinction between the judgments of the Courts 
of Native States and other foreign judgments. A suit can bo brought on such judg- 
ments,® and in such a suit as a general rule the Court cannot institute an enquiry 
into the merits of the original claim or the propriety of the decision.^ 


3. (’27) AIR 1927 Lah 200 (207) ; 8 Eah 54. 

4. (’21) AIR 1921 Lah 20 (23, 24) : 2 Lah 207. 

5. (’28) AIR 1928 Mad 327 (336) : 61 Mad 720. 

6. (’99) 26 Cal 931 (935). 

7. (’01) 28 Cal 641 (648). 

8. (’01) 28 Cal 641 (648). 

Note 19 

1. (’15) AIR 1915 Mad 486 (488): 39 Mad 24 (FB). 

2. (’97) 20 Mad 112 (114). 

(’92) 15 Mad 82 (83). 

(’84) 7 Mad 164 (166). 

[See also (1900) 24 Bom 86 (88, 89.)] 

8. (’84) 8 Bom 593 (595). 

*81) 6 Bom 292 (296). 

4. (’98) 21 All 17 (19). 

’92) 1892 Pun Re No. 102. 


6. Sec Notes on Clauses. 

6. (’67) 8 Suth W R 32 (33). 

(’34) AIR 1934 Bom 390 (392). 

(’78) 3 Bom 193 (196). 

(’71) 16 Suth W R 600 (500). 

(’16) AIR 1916 Lah 330 (332). 

(’88) 1888 Pun Ro No. 191. 

(’87) AIR 1937 Mad 97 (98). 

(’84) 7 Mad 164 (166). 

[See (’38) AIR 1938 Cal 511 (516) : 63 Cal 
1083. (No suit can be brought on a judg- 
ment by a Court without jurisdiction.) 
(’95) 22 Cal 222 (237) : 21 Ind App 171 : 1894 
Pun Ro No. 112 (PC). 

7. (’24) AIR 1924 All 161 (162) : 46 All 119. 
(’65) 4 Suth W R 107 (108). 
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20i Ezeoution proosedin^St — See Section 44, infra, Beotlons 

21. Foreign jndgment on a decree of British Indian Court— Effeot of.— Hotcifai^S 

The existence of a foreign judgment on a decree of a British Indian Court is no bar to 
the execution of the British Indian decree in the British Indian Court.^ A judgment 
of a British Indian Court does not entitle the decree-holder to restrain the judgment, 
debtor from proceeding in a foreign Court.* 

22. Suit on foreign jadgmentB. — See also Note 19 above. 

A suit upon a foreign judgment cannot be brought against persons other than 
those against whom the foreign judgment was passed. Thus, where A obtains a 
decree against B and G in Ceylon, he cannot sue B, C, B and E in a British Indian 
Court on the foreign judgment on the ground that B and E were partners of 
B and C,^ Nor can a suit be brought on a foreign judgment unless it is for an 
ascertained sum of money.* 

A suit on a foreign judgment is not a small cause and does not lie in a 
Small Cause Court.* 

23. Limitation. — A suit upon a foreign judgment must be brought within 
six years of the date of the judgment under Article 117 of the Limitation Act.^ 

Where a judgment given in a suit in a foreign Court is appealed against and 
the appeal is dismissed, the ‘judgment in that suit' for the purposes of Article 117 
of the Limitation Act is the judgment of the Appellate Court and not that of the 
Court of first instance and therefore time begins to run from the date of the 
appellate decree.* 


PLACE OF SUING 


15. [S* Every suit^ shall be insti- 
to*“be' iMtitutod!' “*** tutod® in the Court of the lowest grade* 
competent to try it.® 

[1877, Ss. 15 and 25 ; 1859, S. 6, Para. 1.] 


(’34) AIR 1984 Bom 390 (392). 

(*81) G Bom 292 (296), 

(’28) AIR 1923 Mad 72 (78,74): 45 Mad 1014, 
(’18) AIH 1918 Mad 949 (954). (Sco discuBsion 
as to right of foreign Court to decide about 
right or title to property not within its juris- 
diftioij.) 

(’35) AIR 1935 Rang 284 (291). 

(1881) 6 Q B D 288 (289), Hendcrscn v. Hen- 
derson. 

(18G1) 6 IT & N 301 (.307, 308), Decosse Bri- 
ssac V. Kathlono. 

also (1881) LR 6Q B 139 (164), Godard 
v.Gray. 

(1861) 9 C B 661, Bank of Australia v. 
Harding.] 

Note 21 

1. (’81) 7 Cal 82 (83, 84). 

2. See (’16) AIR 1916 P 0 136 (188) (PC). 

Note 22 

1. (’68) 6 Mad 273 (276). (A obtained a decree 


against D and G in Ceylon, and having 
obtained part satisfaction by sale of property 
in Ceylon, brought a suit for balance upon 
the foreign judgment in British India against 
B, C, U, E, F and Q alleging that all were 
members in one firm — Held, that the suit 
would not lie against D, E, F and 0, upon 
the foreign judgment.) 

2. (’99) 9 Mad L Jour 62 (63). 

(’96) 22 Mad 882(383). 

3. (’88) 1888 Pun Re No. 97. 

(’83) 6 Mad 191 (192). 

See also Art. 25 of Sch. II of the Provincial 
Small Cause Courts Act (IX of 1887.) 

Note 23 

1. (’66) 4 Suth W R 107 (108). 

(’67) 8 Suth W R 32 (34). 

2. (’38) AIR 1933 Mad 611 (516) : 56 Mad 951. 
(Reversing AIR 1982 Mad 661.) 


Section 10 
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!• Scope and object of the Section. 

2. «*Suit.” Seo Section 11, Note 21 on '‘Suits.** 

3. "Shall be instituted." 

4. "Court of the lowest grade." 

5. "Competent to try it" — General. 

6. Valuation in plaint determines jurisdic- 

tion. See Notes 4 and 5 to Section 6. 

7. Cases in which satisfactory valuation is 

not possible. 

8. Effect of improper valuation. 

9. Valuation for jurisdiction is different 

from valuation for court-fees. 

10. Mode of valuation. 

11. Redemption and mortgage suits. 

12. Pre-emption suits. 

13. Partition suits. 

14. Suit for accounts and administration. 

15. Suit for mesne profits. See under Note G. 

16. Declaratory and injunction suits. 

Oih&r 

Competence of Court to pass a decree for an 
amount exceeding its pecuniary limits. 
See S. 6. 

Effect of instituting a suit in a Court of lower 
grade when it ought to have been instituted 
in a Court of higher grade and vice versa. 
See Note 3. 

Inferior Court can declare decree of a superior 
Court a nullity. See Note 6. 


17. Suit to set aside adoption. See Note 7. 

18. Suit for removal of karnavan. See Note 7. 

19. Suit for cancellation and setting aside of 

documents. See Note 7. 

20. Suit to enforce registration of docu- 

ments. See Note 7. 

21. Suit to remove trustees. See Note 7. 

22. Suit between landlord and tenant. 

23. Execution and claim cases. SeeO.21B.68. 

24. Suit for restitution of conjugal rights. 

See Note 7. 

24a. Suit for dissolution of . Mahomedan 
marriage. 

25. Miscellaneous suits. 

26. Mode of valuation for appellate juris- 

diction. See Note 18 to Section 96. 

27. Suits embracing two or more subjects. 

28. Objection to jurisdiction. See Section 21. 

29. Waiver of objection to jurisdiction. Seo 

Note 5 to Section 9. 

Topics 

Place of suing. See Note 1. 

Suits for establishing occupancy rights. See Note 
26, Pt. (1). 

Value of claim proved docs not affect jurisdic- 
tion nor defendant’s plea. See S. 6. 

When once suit is instituted Court cannot trans- 
fer it on finding that plaintiff is entitled 
only to a part of a claim cognisable by a 
lower Court. See Note 8. 


It Scope 4ind object of the Section. — This and the following Sections up 
to Section 20 regulate the forum for the institution of suits in British India.^ The 
rule requiring every suit to bo instituted in the Court of the lowest grade is only a 
jrule of procedure and not of jurisdiction. Thus the District Judge and tlio Subor- 
dinate Judge have jurisdiction over all original suits cognisable by the Civil Court 
subject, in its exercise, to a certain procedtire, namely, that the suits bo instituted 
in the Court of the loioest grade competent to try them.^ “The object of the Legis- 
lature,** said Petheram, C. J., “is that the Court of the higher grade shall not bo 
overcrowded with suits.**^ 

It has been held that this Section does not apply to the High Court in the 
exercise of its original civil jurisdiction.* 


2. “Suit.” — See Section 11 Note 21 on “Suit.** 

8. “Shall be instituted.” - As has already boon soon in Note 1 above, 
this Section merely lays down a rule of -procedure. It does not deprive any Court of 


Srction IS — Note 1 

1. (’28) AIR 1028 Lah 297 (299) : 9 Lah 455. 
(They regulate the venue within British 
India and apply only to tboso places where 
the Code is in force.) 


2. ('85) 7 All 230(234,286) (FB). (Per Oldfield, J.) 
(’08) 80 Gal 453 (467). (This section controls 
S. 144, Bon. Ten. Act.) 

8. (’86) 7 All 230 (284) (F B). 

4. (’86) AIR 1936 Rang 617 (620). 
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the jurisdiction which it may otherwise possess under the Acts constituting them.* 
Hence, the institution in a Court of a higher grade, of a suit, which ought to have 
been instituted in a Court of lower grade, is only an irregularity in procedure covered 
by Section 99 of the Civil Procedure Code, and does not affect the jurisdiction of 
the Court.* The contrary view taken in the undermentioned cases** cannot bo accepted 
as correct. In Nidhi Lai v. Mazhar Hussain? Pethorain, C. J., said : 

"The word ^shalT is, in my opinion, imperative on the sfuit(yr. The word is used for the 
purpose of protecting the Courts. The suitor shall be obliged to bring his suit in the Court of the 
lowest grade competent to try it. The object of the Legislature is that the Court of the higher 
grade shall not bo overcrowded with suits. . . . The proviso is for the benefit of the Court of the 
higher grade and it is not bound to take advantage of it. If it docs not wish to try the suit it 
may refuse to entertain it. If it wishes to retain the suit in its Court it may do so: it is not 
bound to refuse to entertain it." 

It is thus clear that where a suit which ought to have been instituted in a 
Court of lower grade is instituted in a Court of a higher grade, the latter cannot 
be said to have no jtirisdiction to try the suit though as a matter of procedure the 
plaint ought to be returned for presentation to the proper Court.^ 

Where, however, a suit is instituted in a Court of a lower grade than the 
one which is corni)etont to try it, the proceedings are null and void as being loithout 
jurisdiction,^ and it must be presumed that material prejudice has been caused to 
the party concernod.*^® The willingness of the plaintiff not to claim, out of the sum 
that might bo realised by the sale of the suit proiMsrty, anything in excess of the 
pecuniary jurisdiction of the Court cannot confer on the Court jurisdiction to try 
the suit.® 

Where A, as a sole plaintiff, can only sue in tlie Court of the Subordinate 
Judge as being the Court of the lowest grade comijetent to try the suit, hut B, his 


Note 3 

1. (’90) 17 Cal 155 (159, IGO). 

(’76) 24 Suth W K 137 (138). 

(’85) 7 All 230 (2.34, 235) (F B). (Subordinate 
Judge trying a suit of Munsif.) 

(’04) 31 Cal 849 (853). 

(’98) 25 Gal 40 (48). (Sale of property by a 
Court attached by higher Court is not with- 
out jurisdiction.) 

(’76) 25 Suth W K 219 (220). 

(’74) 22 Suth W U 801 (302). 

(1900) 23 Mad 367 (371). (Case under Gaiijam 
& Vizag Agency Court Act XXIV^ of 1839.) 
(’92) 15 Mad 241 (246). (District Court trying 
a case which should have been instituted be- 
fore a Subordinate Judge.) 

(’91) 14 Mad 183 (185). 

(’82) 4 Mad 220 (226). 

(’15) AIR 1915 Sind 3 (3) : 9 Sind L a 164. 
[See also (’06) 8 Bom L R 516 (521). 

(’10) 5 Ind Cas 691 (692) (Cal). (Suljordi- 
nate Judge trying a Munsif’s case.) 

(’88) 1888 Pun Re No. 184.] 

2. (’27) AIR 1927 Mad 568 (569). 

(’03) 2 Low Bur Rul 192 (193, 194). (District 
Judge trying a case which should have be#jn 
tried by a Township Court.) 

(’85) 7 All 230 (242) (P B). 

(»90) 17 Cal 155 (159). 

(’76) 24 Suth W R 137 (133). (The plaintiff 


should not lie allowed more costs than if he 
had sued in the lower Court.) 

(’88) 1888 Pun Rc No. 184. 

(’03) 2 Low Bur Rul 117 (120). 

2a,(’90) 13 Mad 26 (27). 

(’90) 18 Mad 273 (274;. 

(’ll) 10 Ind Cas 080 (980) : 4 Sind L R 264. 

3. (’85) 7 All 230 (233) (F B). 

also (’25) AIR 1925 Rang 278 (278).] 

4. (’85) 7 All 230 (240, 241) (F B). 

(’28) AIR 1928 Lah 484 (486). (No discretion 
is conferred on the suitor.) 

(’88) 12 Bom 169 (171). 

(’73) 10 Bom U C R 495* (496). (The fact of 
the Court of the lowest grade being closed 
does not authorise the institution of the suit 
in the Court of the next superior grade.) 

[See (’30) 122 Ind Cas 187 (188) (All). (It 
would i)C improper to return the plaint 
after the hearing of the whole case.)] 

5. (’ll) 12 Ind Cas 464 (476) : 38 Cal 639. 

(’83) 6 Mad 192 (196), (Plea as to jurisdiction 
is nut merely technical.) 

(’95) 19 Bom 46 (48). (But when the suit has 
lieeu instituted in the superior Court the in- 
ferior Court to which the suit is properly 
made over for trial has jurisdiction to try the 
suit.) 

(’89) 17 Cal 155 (160). 

6a.(’83) AIR 1933 Lah 8 (9). 

6. (*87) 10 Mad 152 (154). 


SeotioniS. 
Mote 8 
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00 -plaintiff, can, by virtue of Act XX of 1863, sue only in the District Court, this 
Section does not prevent A and B from together instituting the suit as co-plaintiffs 
in the District Oourt.^ 

Once the instihition of the suit takes place according to the provisions of 
this Section its operation is exhausted and the suit should not bo transferred merely 
because it is subsequently found that the plaintiff is entitled only to a part of the 
claim which would have been cognisable by a lower Court.® 

4. "Court of the lowest ^rade." — The following are the several grades of 
Courts in order, which have been established in British India: 

1. High Courts. — There are Chartered High Courts in Allahabad, Bom- 
bay, Calcutta, Lahore, Madras, Patna and Nagpur, Judicial Commissioner's Courts 
in Peshawar and Sind and a Chief Court in Oudh. All those are *‘High Courts" for 
the purpose of the Code. See the General Clauses Act (X of 1897, Section 3 (24).) 

2. District Courts. — Next below the High Court is the District Court 
which is the principal Civil Court of original jurisdiction in the district. It is also a 
Court of api)eal from the decrees and orders of Subordinate Courts in certain cases.^ 

3. Courts of the Subordinate Judges (In the Bombay Presidency, Sub- 
ordinate Judges of the P'irst Class). — The jurisdiction of these Subordinate Judges 
extends to all original suits of any value.^ 

4. Courts of the District Munsifs (corresponds to Cotirts of Subordinate 
Judges of the Second Class in the Bombay Presidency). — Those have only a 
limited pecuniary jurisdiction, that of the Second Class Subordinate Judge in Bombay 
extending up to Bs. 5,000 ; that of the District Munsif in Madras extending up to 
Bs. 3,000 and that of the Munsif in Bengal, North-Western Provinces and Assam 
extending up to Bs. 1,000.® 

In each of the Presidency Towns of Bombay, Calcutta and Madras there is 
also a Small Cause Court with pecuniary jurisdiction up to Bs. 2,000. Clause 12 of 
the Letters Patent of these High Courts provides that the High Court has no 
jurisdiction over Small Cause suits the value of which is less than Bs. 100.®*^ In 
suits of a Small Cause nature where the value of the subject-matter exceeds Bs. 100 
but does not exceed Bs. 2,000, both the High Court and the Small Cause Court have 
jurisdiction to try the suits, but as a matter of procedure they should be instituted 
only in the Small Cause Court as being the Court of the lowest grade.®^ 

The words “Court of the lowest grade" refer only to Courts to which the 
Civil Procedure Code applies. The Code does not apply to Village Munsifs Courts in 
Madras Presidency and a Small Cause suit therefore which is cognisable both by the 
Small Cause Court as well as by the Court of the Village Munsif need not be neces- 
sarily filed in the latter Court as being the Court of the “lowest grade."* 

5. "Competent to try it" — OeneFal. — As has been observed already in 
Section 9 ante, the jurisdiction of a Court to try a suit is of three kinds, viz., juria- 

7. (’99) 23 Mod 537 (540). 

8. (’20) AIR 1920 Nag 47 (48). 

Note 4 

l,2,3.See theCivil Courts Acta of Bombay Act XIV 
of 1BG9; Madras Act 111 of 1873 ; Bengal N 
W P and Assam Act XII of 1887; The Oudh 
Court Act XllIofl879andlV of 1926; (Agra) 


Tenancy Act III of 192G : Central Provinces 
Act XVI of 1885; Punjab Act XVIII of 1884; 
Burma Act VI of 1900 ; Jhansi Act XVIII 
of 1867. 

8a. (’62) 1 Hyde 272. 

3b. (’10) 34 Bom 13 (.54). 

4. (’90) 13 Mad 145 (146). 

(’69) 5 Mad H C B 45 (47). 
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diction with reference to the nature of the suit, pecuniary jurisdiction and territorial 
jurisdiction.^ Thus the exemption of certain suits from the cognisance of Small Cause 
Courts relates to the jurisdiction of Courts with regard to the nature of the suit.^* 
The prohibition of Presidency Small Cause Courts from entertaining suits of which 
the value exceeds Rs. 2,000 is an example of pecuniary jurisdiction. And the rule that 
a Court shall not try a suit for immovable property situated beyond certain local limits 
proscribed as the limits of its jurisdiction is an example of territorial jurisdiction. 

Where the Court has jurisdiction to try a suit, it has jurisdiction to decide every 
question arising in the suit and its decree, though it may be wrong, is binding on the 
parties until it is reversed in some manner provided by law.* But where a suit is 
instituted in a Court having no jurisdiction to try it, the defect is a fatal one** and 
cannot be cured by its subsequent transfer to a Court having jurisdiction.* Once 
jurisdiction is acquired by a Court over a suit, it continues in all matters in the suit 
that are brought within its cognisance by the Civil Procedure Code.* 

An inferior Court has jurisdiction to set aside the decree of a superior Court 
obtained by fraud provided it is otherwise competent to try the suit.* 

6. Valuation in plaint determines jurisdiotion. — See Notes 4 and 5 to 

Section 6 ante. 


7. Cases in which satisfactory valuation is not possible. — There are 
many suits which are not capable of satisfactory valuation for purposes of jurisdiction, 
such as suits for the restitution of conjugal rights and suits for the removal of a 
trustee. Under Section 9 of the Suits Valuation Act the High Court has power to make 
rules providing that any such suits may be valued in a specified manner. In the 
absence of any such rules framed by the High Courts, a conflict of view has arisen 
as to tlie right method of valuation of such suits. The Allahabad,^ Bombay* and 
Calcutta* High Courts have held that, in such cases, the plaintiff's valuation should 


Note 5 

1. (’94) 16 All 183 (184). 

(’83) 9 Cal 439 (444) : 9 Ind App 197 (P C). 

(A fourth kind of jurisdictiou is jurindictioii 
with reference to persons, e. g., jurisdiction 
of Courts over foreign princes.) 

la. See Seh. 2 of the Provincial Small Cause 
Courts Act and S. 19 of the Presidency Small 
Cause Courts Act, For similar provisions re- 
stricting the jurisdiction of the Court with 
reference to the subjeet-matter of suits, re- 
ference may bo made to S. 92, C. P. Code, 
S. 5, of the Succession Certificate Act, so 
also under the Tenancy Acts of the various 
provinces certain classes of suits are exclu- 
sively triable by Revenue Courts. 

See also the following cases holding that 
the particular suits in question must be 
brought in the District Court : — 

(’87) 9 All 191(202):13Ind App 134(PC). (Suit 
for infringement of patent.) 

(’79) 3 Bora 146 (147). (In Bombay Presidency 
suits against a municipality.) 

( 81) 6 Cal 499 (503). (Suit for infringement 
of copyright.) 

(’89) 12 Mad 188 (189). (A suit to dismiss a 
zamindari karnam.) 

[See also (’88) 12 Bom 358 (363).] 


2. (’04) 26 All 522 (525). 

(1900) 22 All 270 (280) (F B). 

(’01) 25 Bora 337 (348): 27 Ind App 216 (PC). 
2a. (’35) AIR 1935 Pesh 174 (175). 

3. (’87) 9 All 191 (202) : 13 Ind App 134 (P C). 
(’82) 4 All 478 (480). (Bub S. 21 of the Code 
is a qualification to this rule. Sec notes there- 
to.) 

4. (’86) 10 Bora 200 (202). 

5. (’19) AIR 1919 Sind 53 (54) : 13 Sind L R 

144. (Such a suit will die to sot aside a de- 
cree on award.) 

(’18) AIR 1918 Mad 711 (712) : 41 Mad 213. 
(’05) 11 Cal W N 579 (581). (It can set it 
aside as a nullity.) 

(’19) AIR 1919 Mad 223 (224). 

Note? 

1. (’93) 15 All 378 (379). (Adoption.) 

(’06) 28 All 545 (551) (F B). (Restitution of 
conjugal rights.) 

2. (’95) 1895 Bom P J 228 (228). (Adoption.) 
(’ll) 35 Bora 264 (265). (Do.) 

3. (’10) 37 Cal 860 (862). (To sot aside adoption.) 
(’07) 34 Cal 352 (356). (Restitution of conju- 
gal rights— Dissenting from the obiter dictum 
in 31 Cal 849 and distinguishing 13 Cal 232.) 

[But fee (’91) 18 Cal 378 (381). (Appeal to 
Privy Council.)] 
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Btetioil l6 be accepted as determining jurisdiction. According to the Madras High Court^ the 

Notes 7*8 principle to be adopted is that where the subject-matter is wholly unrelated to 

anything which can be readily stated in definite money terms, the plaintiff’s own 
valuation must be accepted, but that whore the subject-matter is so related to 
things which have a real money value and which will be affected by the relief 
claimed, the market value of the property affected will determine jurisdiction. 

Illustrations 

1. A sues for the restitution of conjugal rights. According to all the High Courts the 
plaintiff’s valuation will determine the jurisdiction 

2. A sues fur a declaration of the validity of an adoption or to set aside an adoption. 
According to the Allahabad, Bombay and Calcutta High Courts the plaintiff's valuation will 
determine jurisdiction According to the Madras High Court the relief claimed affects properties 
which the person adopted will be entitled to and therefore the market value of the properties 
will determine jurisdiction .7 

3. A sues for the removal of karnavan of a Malabar tar wad or of a trustee. According 
to the Madras High Court the value of the suit for purposes of jurisdiction must be guided by 
the value of the tarwad or trust property.^ In Madras, rules have now been framed under S. 9 
of the Suits Valimtion Act, 1887, for the valuation of suits for removal of karnavans. See the 
Notification referred to below.®"’ 

4. A sues to set aside a document or to compel the registration of a document. The 
reliefs claimed are not incapable of valuation and therefore the value of the interest affected by 
the document is the value for purposes of jurisdiction.^ 

8. Effect of improper Yaluation. — Although it is the plaintiff’s valuation 
that determines the forum of a suit, where the value can bo correctly ascertained 
the plaintiff is not at liberty to place an arbitrary value on his suit or to misrepre- 
sent its real value so as to have it tried by a Court different from that intended by 
the Legislature.^ If it appears to the Court that the allegation in the plaint is falsely 

(Suit for removal of karnavan, etc., should 
be valued at one third of the amount at 
which the same would be valued under the 
Court-fees Act if the suit were one brought 
by a stranger for the recovery of the whole 
property possessed by the Tarwad or Illoms 
to which the suit relates.) 

9. (’08) 31 Mad 89 (93) (F B). (Suit to enforce 
registration.) 

(’90) 13 Mad 66 (59). (Do.) 

(’24) AIR 1924 Mad 84 (84, 85). (Suit to set 
aside award.) 

(’92) 15 Mad 294 (295).(To set aside an instru- 
ment.) 

Note 8 

1. (’32) AIR 1932 All 413 (414). (Suit for dissolu- 
tion of partnership — Assets over-valued.) 
(’03) 6 OudhGas255(2GO). (Pre-emption suit.) 
(’84) 8 Bom 31 (33, 34). 

(’13) 21 Ind Cas 771 (772) (Cal). 

(’12) 17 Ind Cas 162 (163) : 40 Cal 245. (Suit 
for partition.) 

(’10) 11 Cal WN 705 (711). 

(’06) 3 Cal L Jour 143(154).(PorMukorjoc J.) 
(’90) 17 Cal 680 (683). 

(’85) 8 Mad 384 (388). (Suit for payment of 
annual emoluments.) 

also (’07) 31 Bom 73 (78), 

(’76) 25 Suth W R 76 (76). (Plaintiff may 
be punished by saddling him with costs, 
but suit should not be dismissed.) 


(’87) 14 Cal 351 (362). (Appeal to High 
Court.)] 

4. (’27) AIR 1927 Mad 563 (565) : 50 Mad 646. 
[See (’35) AIR 1935 Mad 874 (875). (Suit 
for declaration that a will is not valid — A 
valuation gros*sly in excess of the value of 
the property covered by the will and which 
was not a bona fide valuation not accepted 
though the suit properties being proper- 
ties set apart for charitable purposes — Mar- 
ket value is not the correct basis.)] 

6. (’06) 28 All 545 (551) (F B). 

(’86) 13 Cal 232 (236). 

(’09) 4 Ind Cas 836 (836) : 34 Bom 236. 

(’07) 34 Cal 352 (366). 

See also the cases cited in footnotes (2) and 
(4) above which bear out the principle in- 
volved. 

6. (’93) 15 All 378 (379). 

’95) 1895 Bom P J 228 (228). 

’10) 37 Cal 860 (862). 

’27) AIR 1927 Mad 563 (565) ; 50 Mad 646. 
[See also (’24) AIR 1924 Mad 84 (85). 

(’83) 6 Mad 192 (196).] 

(’10) 8 Ind Cas 546 (545) (Mad). 

(’85) 8 Mad 516 (618). 

(’88) 11 Mad 266 (267, 268). (But if the value 
put by the parties is bona fide it may be ac- 
cepted.) 

[But tee (’91) 14 Mad 78 (79).] 

8a. Notification of 26-2-1903, Fort St. George 
Gazette of 8-3-1908, Part II, page 368, R. I. 
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rni^ilA for the purpose of avoiding the jurisdiction of the proper Court, the Court may 
require the plaintiff to prove that the valuation is proper.^ Where however a decree 
is in the suit, the .Appellate Court has no power to entertain any objection to 

the jurisdiction of the trial Court on the ground of overvaluation or undervaluation, 
unless the objection was taken in the trial Court at or before the framing of the 
issues or unless the Appellate Court is satisfied that, on account of the overvaluation 
or undervaluation, the decision of the suit on the merits has been prejudiced.^ The 
mere change in the fomm consequent on the overvaluation or undervaluation of a 
suit will not be considered as affecting the disposal of the suit on the merits.^ But 
it has been hold by the Calcutta High Court that where, owing to the undervalua- 
tion of a suit, the apfieal from the decree is heard and decided by a District Court 
instead of by the High Court, the decree passed by the District Court is a nullity.® 

9. Yalnatlon for jurisdlotion is dUPerent fpom valuation for oourt- 
fees. — The special rules applicable to valuation for court-fees are nut to bo taken 
as necessarily a guide in determining the value of the subject-matter of a suit for 
purposes of jurisdiction.^ Thus, whore a notional value different from the real value 
is placed upon the property for the purpose of the court-fees, such notional value can- 
not displace the real value for the purpose of jurisdiction.* The Suits Valuation Act 
and the Court-Fees Act are purely fiscal enactments and they have no bearing on the 
question as to which is the proper Court for tho institution of the suit, having regard 
to the property involved in the suit.* See the Suits Valuation Act, 1887. 

10. Mode of yaluation. — The mode of valuation of suits for purposes of 
jurisdiction is laid down in tho Suits Valuation Act, 1887. Generally tho amount 
of the claim or the actual value of tho property claimed determines jurisdiction,^ 
except in certain cases in which the value for purposes of jurisdiction has heen 
declared by Section 8 of the Suits Valuation Act, 1887, to be the same as the value 
for purposes of court-fees under tho Court-Foes Act, 1870. In such cases tho value 
for court-fees must be fixed first and tho same must be afterwards adopted for 
jurisdiction.* 


(’73) 19 Buth W K 20 (22). 

(’72) 17 Bath W R 243 (248). 

(’14) AIR 1914 Ltth 214 (210) : 1918 Pun 
Re No. Ill (P B). 

(’25) AIR 1925 Rang 278 (278).) 

[But tee (’13) 18 Ind Gas 363 (363) (Mad) 
(PB)). 

2. (’01) 24 Mad 158 (159). 

(’24) AIR 1924 All 052 (056) : 46 All 553. 
(Plaintiff may be asked to deliver particulars 
of his valuation.) 

(’97) 24 Cal 661 (667). (The plaint should be 
returned to proper Court.) 

(’70) 13 Buth W R .326 (327). (If a question 
of proper valuation is raised the Court must 
decide it.) 

(’IS) AIR 1915 Mad 444 (445). 
tS«« (’82) 8 Cal 975 (977). (The question of 
valuation ought to be tho preliminary 
question which a Court should decide.)) 

3. See 8. 11, Suits Valuation Act, 7 of 1887. 

(’01) 24 Mad 427 (429). 

(’33) AIR 1933 All 249 (252): 55 All 816 (FB). 
(’97) 24 Cel 661 (667). 

(’29) AIR 1929 Lah 609 (611) : 11 Lah 15. 

4. (’18) AIR 1918 Mad 690 (591). 


(’97) 24 Cal 661 (664). 

(’10) 20 Mad L Jour 726 (728). 

5. (’ll) 12 Ind Cas 464 (476, 477) : 38 Cal 639. 
[S«« also (’80) 6 Cal 188 (191)). 

Note 9 

1. (’87) 11 Bom .591 (595). (Per Birdwood, J.) 
(’80) 4 Bom 615 (627) (P B). 

(’07) 31 Bom 73 (’77). (But-sco Section 8, Suits 
Valuation Act, 7 of 1887). 

(’77) 1 Bom 643 (547). 

(’77) 1 Bom 638 (.541). 

(’82) 8 Cal 767 (769). 

(’80) 6 Cal 489 (492). 

(’76) 26 Suth W R 89 (39). 

(’73) 20 Suth W R 38 (36). 

(’72) 18 Suth W R 109 (110). 

(’83) 6 Mad U G R 161 (162). 

(1900) 1 Ijow Bur Rul 96 (97). 

2. (’18) AIR 1918 P C 188 (191) : 43 Bom 607 : 
46 Ind App 24 (P C). 

(’82) AIR 1982 All 413 (414). 

3. (’32) AIR 1982 All 413 (414). 

Note 10 

1. See (’66) 3 Mad H C R 170 (172). 

2. (’21) AIR 1921 Cal 84 (86). 


Section 15 
Notes 
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SeotloiilS 
notes 11-18 


11. Redemption and mortgage salts. — A suit for the recovery of money 
due on a mortgage is a suit for money and the value of such a suit for the purpose 
of court-fees is the amount claimed as due, under Section 7 (1) of the Court-Fees 
Act, 1870. The same will determine the value for purposes of jurisdiction under 
Section 8 of the Suits Valuation Act, 1887.^ 


In suits for redemption and for foreclosure, the mode of valuation for juris- 
diction is not prescribed by statute, as Section 8 of the Suits Valuation Act, 1887, 
expressly excepts such suits from its operation. There has consequently been a 
difference of opinion on the point. The Madras and Allahabad High Courts have 
held that it is the principal amount of the mortgage that will determine the 
jurisdiction,^ while the Bombay,^ Calcutta^ and Lahore^ High Courts and the Judicial 
Commissioner's Court of Nagpur® hold that the amount due on the mortgage will 
determine jurisdiction. 

12. Pre-emption suite. — The valuation for jurisdiction of this class of suits 
also has not been provided by the Suits Valuation Act, 1887. But under Section 3 
of that Act, however, the Local Government may make rules for valuing such suits. 
Buies have been framed in the Punjab.^ Where the property sold is a revenue- paying 
land, the value of the suit is 30 times the jamo? and where it is a house, then the 
market-value thereof, as given by the plaintiff.® In Bengal, under the Bengal Civil 
Courts Act (VI of 1871) the value of the subject-matter of pre-emption determines 
the jurisdiction.* In Madras under Section 14 of the Madras Civil Courts Act, 1873, 
the value is that fixed under Section 7 (v) of the Court-Foes Act for a suit for 
possession of the land sought to be pre-empted.® It has been held in Oudh that the 
value of the property as stated in the plaint determines the jurisdiction.® 


13. Partition suits. — Where a suit is brought for partition and separate 
possession of the plaintiff's share, the plaintiff being out of possession, it should be 
valued for purposes of jurisdiction on the share claimed by the plaintiff*.^ Whore 
the suit is merely to enforce a right to share in a joint family property, the plaintiff 
can value it as he pleases, for the purposes of jurisdiction and court-fees under 


Note 11 

1. (’94) 18 Bom 696 (698). (Including the in- 

terest.) 

(’80) 2 All 698 (704). (Value of the i>roperty 
is immaterial.) 

2. (’09) 31 All 44 (45). (Not the value of the 

property.) 

(’83) 5 All 332 (333) (Do.) 

(’86) 8 All 438 (442, 443). (FB). (Redemption 
of share — Share of principal money deter- 
mines jurisdiction.) 

(’81) 3 All 822 (824). (Further incumbrance 
on the property with a bond is not to be 
considered.) 

(’80) 2 All 778 (780). 

(’79) 1 All 620 (622). (When the question is 
whether the property and the right to redeem 
belongs to the plaintiff the question of juris- 
diction depends on the value of the property.) 
(’16) AIR 1916 Mad 631 (631) : 39 Mad 447. 
(’82) 5 Mad 287n (289n). 

8. (’87) 11 Bom 591 (594). 

(’90) 14 Bom 19 (23). 

4. (’24) AIR 1924 Cal 788 (785) ; 51 Cal 737. 

8. (*26) AIR 1926 Lah 376 (378):7 Lah570(FB). 


6. (’18) 21 Ind Gas 918 (919) : 9 Nag L R 161. 

(Note:— In (1900) 1 Low Bur Rul 96 (97) it has 
been held that the value of the land mort- 
gaged will govern jurisdiction in suits for 
redemption.) 

Note 12 

1. See Rules & Orders, Vol. 3, p. 83. 

2. (’08) 1908 Pun Re No. 46. 

(’08) 1908 Pun Re No 16 (F B). 

3. (1900) 1900 Pun Ro No. 101. 

(’02) 24 All 218 (225, 226). (Indigo factory 
buildings to be valued as ‘house’ and not as 
‘land’.) 

4. (’69) 3 Beng L R (App) 143 (144). 

(’86) 13 Cal 255 (256). 

5. (’19) AIR 1919 Mad 1062 (1068) : 41 Mad 721. 

6. (’ll) 9 Ind Gas 414 (414) (Oudh). (1 Ind Gas 
687, Not followed.) 

Note 13 

1. (’91) 14 Mad 188 (184). 

(’92) 15 Mad 69 (70). 

(’03) 25 All 277 (279). 

(’02) 24 All 881 (882). 

(’90) 12 All 506 (509). 
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Section 8 of the Suits Valuation Act read with Section 7 (tv) (b) of the Court-Fees SaoUbil 16 
Act.* If the suit is by a plaintiff tenant-in-common in joint possession of the pro- Motw 18-16 
parties for partition of his share, the value of the suit for purposes of jurisdiction 
will be the value of the entire property and not merely the share of the plaintiff.^ 

14. Sait for aooountg and administration. — Suits for accounts fall within 
Section 7 (.iv) if) of the Court-Fees Act, 1870, and the plaintiff can put his own 
valuation for the purpose of court-fees. The same will also be the valuation for 
purposes of jurisdiction under Section 8 of the Suits Valuation Act, 1887.^ 

15. Sait for mesne profits. — See under Note 6, supra. 

16. Declaratory and injanotion salts. — A suit for a declaration and 
injunction is a suit for a declaration with consequential relief within the scope of 
the Court-Fees Act, Section 7 clause (tv) (c) and hence, by virtue of Section 8 of the 
Suits Valuation Act the value of the suit depends on the amount at which the 
plaintiff values bis relief in the plaint.' But in a suit for a bare declaration, the value 
of the proi)erty likely to be affected is the value of the suit.^ Although in cases coming 
under the Court-Fees Act, Section 7 (iv) (c) and (d), the value fixed by the plaintiff 
determines jurisdiction, the Calcutta High Court has hold that when a question as to 
the proper valuation is raised the Court can and should decide it.^ The High Court of 
Madras has, on the other hand, held that the Court is bound by the plaintiff’s valua- 
tion in the plaint.^ 


(’98) 92 Bom SIS (816). 

(’84) 8 Bom 31 (34). 

(’90) 17 Cal 680 (683). 

(’89) 8 Cal 196 (198). 

(’IS) AIB 191S Lah 131 (139). 

(’88) 1888 Pun Re No. 110 (F B). 

(’98)91 Mad 234 (236). 

(’97) 20 Mad 289 (292). 

(’96) 19 Mad S6 (69). (Following 14 Mad 183.) 
(’90) 13 Mad 26 (27). 

(’88) 11 Mad 140 (141). 

(’33) AIR 1933 Oudh 547 (649) ; 9 Luck 219. 
[See also (’09) 33 Bom 658 (663).] 

[But fee (’83) 13 Cal h Rep 253 (253). (The 
value will be the difforcnce liotween the 
value of the plaintiff’s share and the value 
of the same not partitioned.) 

(’85) 8 Mad 235 (236).] 

2. (’13) 18 Ind Cas 363 (363) (F B) (Mad). 

3. (’25) AIR 1925 Cal 320 (320) : 52 Cal 128. 
(’06) 8 Cal L 7our 257 (258). 

(’06) 8 Cal L Jour 197 (198). 

(’06) 4 Cal h Jour 609 (509). 

Note 14 

1. (’18) AIR 1918 Cal 883 (886): 44 Cal 890. 

(’82) AIR 1932 Bom 111 (112) : 56 Bom 23. 
(’16) air 1916 Bom 59 (60) : 39 Bom 545. 
(’14) 22 Ind Cas 71 (72) (Bom). 

(■96) 19 Bom 198 (201). 

(’94) 18 Bom 40 (42). 

(’89 13 Bom 617 (619). 

(’88) 12 Bom 676 (677). ’ 

'(’86) 9 Bom 22 (24). 

(’96) 22 Cal 692 (708). 

(’14) AIR 1914 Lah 490 (491) : 1914 Pun Re 
No. 100. 

•(’14) AIR 1914 Oudh 1 (18), 


Note 16 

1. (’18) 21 Ind Cas 404 (405): 40 Cal 615. 

(’07) 6 Cal L Jour 427 (481). 

(’18) AIR 1918 P C 135 (136): 43 Bom 376: 46 
Ind App 16 (PC). (Both fur court-fee and 
jurisdiction.) 

(’20) AIR 1920 Bom 105 (106, 107) : 44 Bum 
831. (Do.) 

(’94) 18 Bom 100 (103). (Do.) 

(’12) 17 Ind Cas 162 (163) : 40 Cal 246, 

(’06) 32 Cal 734 (739). (Both for court-fee and 
jurisdiction). 

(’12) 17 Ind Cas 44 (45): 6 SindLR 114. (Suit 
for rent, declaration of title and injunction.) 

[See also (’88) 1888 Pun Be No. 163. (Suit 
for the removal of certain dams.) 

(’87) 1887 Pun Re No. 26. (Suit for removal 
of wall — Value of wall and land on which 
it stands — Punjab Courts Act 8; 40, Cl. (a).) 

(’87) 1887 Pun Re No. 6, (Suit lot closing 
doorway — Value held to be difference in 
selling price of plaintiff’s premises before 
and alter the door was opened — Punjab 
Courts Act, S. 40, Cl. (a).] 

2. (’07) 30 Mad 18 (21). 

(’87) 10 Mad 871 (878). 

(’96) 20 Bom 736 (742). (A suit for setting 
aside a decree is a suit for declaration.) 

(’92) 15 Mad 601 (602). 

(’89) 12 Mad 223 (225). 

[See also (’14) AIR 1914 Lah 95 (96): 1914 
Pun Re No. 64. (Suit l)y occupancy tenant 
against his landlord.) 

(’92) 1892 Pun Be No. 145.)] 

[But see (’97) 1897 Pun Ro No. 18.] 

8. (’07) 6 Cal L Jour 427 (434). i 

4. (’15) AIR 1916 Mad 948(960): 38 Mad 922 (FB). 

3CP0. 19. 
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Seotloh 18 
Notes 17-26 


17. Suit to set aside adoption. — See Note 1/ supra. 

18. Sait for removal of karnavan. — See Note 7, supra. 

19. Sait for cancellation and setting aside of docnments. — See Note 7, 

supra. 

20. Sait to enforce registration of docaments. — See Note 7, su,pra. 

21. Sait to remove trastees. — See Note 7, supra. 

22. Sait between landlord and tenant. — In a suit for rent against a 
tenant, the amount claimed will determine jurisdiction also.' In a suit for recovery 
of the property leased from the tenant, the amount of the rent payable for one 
year next before the date of presenting the plaint will determine jurisdiction.^ 

23. Execation and claim cases. — See 0. 21 B. 63. 

24. Sait for restitation of conjagal rights. — See Note 7, supra. 

24a. Sait for dissolation of Hahomedan marriage. — In Burhan Mirdha 
V. Mt. Khodeja the question was raised as to whether a suit for the dissolu- 

tion of a Mahomedan marriage could be instituted only in the Oourt of the District 
Judge (the principal Court of civil jurisdiction) corresponding to the chief kazi 
under the Mahomedan law, or whether the rule contained in this Section applies 
also to such a suit so that it can be instituted in the Court of the lowest grade 
within whose jurisdiction the valuation of the suit falls. In holding that the rule 
contained in this Section applies also to such suits, the Calcutta High Court observed 
as follows : 

** It appears to us that the idea or notion that the principal Court of original 
jurisdiction under the British Government in India is vested generally speaking with 
the powers exercised by the kazi has been derived from cases relating to wakfs under 
Section 92, Civil Procedure Code, or to cases of granting of leases of wakf property 

The wakf cases must therefore be kept apart when we are considering the 

question of tlio* forum regarding matrimonial matters where the parties are Maho- 
medans .... With regard to matrimonial disputes amongst the Mahomedans, however, 
the Civil Courts have taken the place of the kazis .... The question of jurisdiction is 
a question of procedure and not of substantive law. The substantive law has been 
saved to Moslems, but the procedure is to be of our British Indian Courts.** 

28. HiBOellaneous salts. — The value of a suit for establishing a right of an 
occupancy raiyat in a garden and for possession thereof is that of the interest claimed 
and not that of the entire interest in the land.' A suit by one shareholder to set aside 
a sale of the property held by several shareholders must be valued according to the 
value of the entire property, although the plaintiff asks for possession of his share 
alone.^ The value of a suit to establish the validity of a charge upon a property is 
the amount of the charge or the value of the property, whichever is less.* 

(’13) 24 Mad L Jour 233 (236). (Following 27 
Mad 480.) 

Note 22 

1. See S. 7 (i) of the Court-fees Act, 1870, and 

S. 8 of the Suits Valuation Act. 

[See also (’03) 30 Cal 453 (457).] 

2. See S. 7 (xi) (cc) of the Court-Fees Act and 
S. 8 of the Suits Valuation Act. 


Note 24a 

1. (’37) AIR 1937 Cal 189 (190, 191); ILR(1937) 
2 Cal 79 (SB). (Suit for dissolution of Maho- 
medan marriage — Value of suit less than Rs. 
1000-- Suit can be instituted in Munsif’s 
Court.) 

Note 25 

1. (’14) AIR 1914 Cal 580 (580). 

2. (’74) 21 Suth W R 68 (70). 

8 (’82) 4 Mad 889 (841). 



FLAOfi 09 SUlNO 291! 

26. Mode of valaatfon for appellate jarledlotion.— See Note 18 to S. 96. 

27. Saits embradnd two or more subjeots. — In such cases the aggregate 
value of the different subjeots included in the suit constitutes the value of the suit.^ 

28. Objeotion to jurisdiotion. — See Section 21. 

29. Waiver of objeotion to Jarisdiotion. — See Note 5 to Section 9. 


Suiu to be in.tituted where 1 6 . [S. 16.] Subjoct to the pecuiiiary or 
•ubject-metteriituete. Q^her limitations prescribed by any law,® 

suits — 

('a/ for the recovery* of immoveable property® with or 
without rent or profits, 

(h) for the partition of immoveable property,® 

(c) for foreclosure, sale or redemption^ in the case of a 
mortgage of or charge upon immoveable property, 

(d) for the determination of any other right to or interest 
in immoveable property,® 

(e) for compensation for wrong to immoveable property,® 

(f) for the recovery of moveable property actually under 
distraint or attachment,*® 

shall be instituted in the Court within the local limits of whose 
jurisdiction the property is situate: 

Provided that a suit to obtain relief respecting, or compensa- 
tion for wrong to, immoveable property held by or on behalf of the 
defendant*® may, where the relief sought can be entirely obtained 
through his personal obedience,** be instituted either in the Court 
within the local limits of whose jurisdiction the property is situate, 
or in the Court within the local limits of whose jurisdiction the 
defendant actually and voluntarily resides,** or carries on business,*® 
or personally works for gain.*® 

Explanation. — In this section “property” means property 
situate in British India. 

[1877, S. 16; 1859, S. 5.] 

Note 27 

1. (’93) 16 Mad 828 (329). (Suit to redeem a (’81) 6 Cal 6 (8). 

kanom and for arrears of rent.) (’07) 80 Mad 61 (64). (Whether claims are 

(’12) 16 Ind Oas 1005 (1007) : 36 Bom 628. ' cumulative or alternative is immaterial.) 


Ssbtlon Iff 
NotM 28-29 


Seotion 16 
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l0ottoiiiQ 
Notes 1-2 


Synopsis 


1. Legislative changes. 

2. Scope and object of the Section. 

3. Subject to the pecuniary and other limita- 

tions prescribed by law. 

4. Immovable property. 

5. Suits for the recovery of immovable pro- 

perty — Clause (a).. 

6. Suits for partition of immovable property 

— Clause (b). 

7. Suits for foreclosure, sale or redemption 

— Clause (c). 

8. Suits for the determination of any other 

right to or interest in immovable pro- 
perty — Clause (d). 

9. Suits for compensation for wrong done 

to immovable property — Clause (e). 


10. Suits for the recovery of moveable pro- 

perty actually under distraint or attach- 
ment — Claue (f). 

11. ** Where the relief sought can be entirely 

obtained through his personal obedi- 
ence'* — Proviso. 

12. "Held by or on behalf of the defen- 

dant." 

13. Suits for specific performance of 

an agreement. 

14. "Actually and voluntarily resides." See 

S. 20p Note 3. 

15. "Carries on business." See S. 20, Note 8. 

16. "Personally works for gain." See S. 20, 

Note 11. 

17. Chartered High Courts. 

18. Explanation. See Notes 2, 5, G, 9, 10 and 11. 


Other Topic : Suit to obtain relief respecting immovable property. Sec Note 7. 


1. Le^ialatiYO ohan^es. — The words ''with or without rents or profits" 
have been added in clause (a). According to the report of the Select Committee the 
insertion of these words is intended “ to remove any difficulty, there may be, whore 
the defendant does not reside within the local limits of the Court within whoso juris- 
diction the property is situate." The word “sale" has been newly added in clause (c). 

2. Scope and object of the Section. — This Section deals with local or 
territorial jurisdiction. Suits for the recovery of immovable property, or for the deter- 
mination of any other right or interest in immovable property or for the recovery of 
immovable property actually under distraint or attaclimeiit must, under this Section, 
bo instituted in the Court within the local limits of whoso jurisdiction the property 
is situate.^ The object of the Section is to limit the territorial jurisdiction of Courts 
in regard to the property that they are entitled to deal with.^ As a rule therefore. 
Courts have no. ix)wer to decide on rights and interests in property lying outside 
their local jurisdiction,^ The Explanation to the Section makes it also* clear that Courts 
of this country have no power to entertain suits in respect of property situate outside 
British India.** 

But the Section does not preclude the Courts from trying any question in 
respect of property lying outside their territorial jurisdiction where such question 
arises incidentally} Nor is the Section confined to suits involving only immovable 

Section 16 — Note 2 

1. (’90) 17 Cal 699 (703) (FB). 

(’28) AIR 1928 Mad 1272 (1277). (Suit to set 
aside decision of lioard under Madras Reli- 
gious Endowments Act in respect of a temple 
must be filed in the Court in the jurisdiction 
of which the temple is situate.) 

[See (’85) 12 Cal 225 (237, 238) ; 12 Ind App 

215 (PC). (High Court, by remanding suit 
to a Court not having jurisdiction over 
property cannot confer jurisdiction.)] 

2. (’90) 17 Cal G99 (703) (FB). 

(’99) 23 Bom 22 (31). 

3. (*99) 23 Bom 22 (31). (Interest in respect of 
property lying in a Native State.) 


(’90) 17 Cal 699 (703) (FB). (Do.) 

4, (’81) 3 All 668 (572). (Property within the 
family domain of the Maharaja of Benares.) 

(’18) AIR 1918 Nag 151 (152). (Suit for reco- 
very of joshipan income — Suit relating 
to immovable property.) 

(’35) AIR 1935 Nag 250 (255) : 31 Nag L R 
Sup 43 (FB). (Berar is foreign territory.) 
(’35) AIR 1935 Nag 192 (193) : 31 Nag L R 
357. (Courts in British India have no juris- 
diction to pass decrees in respect of property 
in Berar which is a foreign territory.) 

(’31) AIR 1931 Sind 47 (48); 25 Sind LR204. 
(Application to file an award covering im- 
movable property outside local jurisdiction.) 

5. (’80) 5 Cal 928 (931). 



fLAOE OF SUISG 


293 


property. It applies to suits for the recovery of immovable property as well as 
moveable property provided the immovable property is situatOi wholly or in part 
within the Court’s local jurisdiction.® 

8. Subjeot to the peounlapy and othep limitations presopibed by law. 

-por pecuniary limitations, see Section 16, ante. For instances of other limitations, 

see the following; — 

1. A suit under Section 92 of the Code must be instituted in tlie principal 

Civil Court of original jurisdiction or in any other Court emix)wercd 
in that behalf by the Local Government. 

2. A suit regarding an infringement of copyright must, under Section 13 of 

the Copyright Act, III of 1914, be instituted only in tlie High Court 
or the District Court. 

3. A suit against tlie Government or a Government oflicer in his official 

capacity must, in Bombay, under the Bombay Civil Courts Act, 1869, 
Section 32, be filed only in the High Court or the District Court. 


4. Immovable ppopepty. — The phrase ‘ immovable property* has not been 
defined in the Code but ‘moveable property* has been defined in Section 2 (13) as 
including growing crops. The definition of ‘immovable proiicrty* in Section 3 (26) of 
the General Clauses Act, X of 1897 read with Section 2 (13) of the Code, will 
therefore govern the meaning of those words for the purposes of the Code.^ Under 
Section 3 (26) of the General Clauses Act, ‘immovable property* includes: 

1. land, 

2. benefits to arise out of land, and 

3. things attached to the eartli, or permanently fastened 

to anytliing attached to the earth. 

Land. — The word ‘land’ includes water covering the land and includes a 
jalkar or a right of fishery.’** Jalkar includes the right to drift stranded timber as 
well.'* The right to fish in territorial sea waters is, however, common to all and is not 
property of any kind.** 


Benefits to arise out of land. — These include incorix)rcal hereditaments as 
issue out of, or are connected with immovable property so called and savouring of 
realty® sucli as liglits of common, rights of way and profits in alieno solo such as 
rents, i)ensions and annuities secured upon land.® A right of ferry a an easement,® 


('99) 23 Bom 22 (30). (Suit for varshaBan 
allowancM^). 

(’67) 4 Bom H C R 173 (175). 

(’ll) 10 Ind Gas 267 (267) (Mad). 

[See also (’97) 19 All 450 (451).] 

6. (’26) AIR 1926 Lah 503 (504). 

(’31) AIR 1931 Sind 50 (52): 26 Sind LR 276. 
(Partition — Moveables alone within juris- 
diction, immovables outside — No relief can 
be granted for immovables.) 

Note 4 

1. See S. 3 of the General Clauses Act X of 1897. 

2. (’78) 3 Cal 276 (279). 

(’93) 20 Cal 446 (44B). 

(’97) 24 Cal 449 (454). (A suit for arrears of 
rent of fishery.) 

(’92) 19Cal 544(647,654, 670, 671) (PB). (But 


it is not immovable property within the 
meaning of S. 9, Specific Relief Act, 1877.) 
(’97) 1897 Pun Ro No. 48. (Do.) 

[See (’91) 18 Cal 80 (82, 83).] 

3. (’97) 24 Cal 604 (517) : 24 Ind App 33 (PC). 

4. (’77) 2 Bom 19 (48, 53). 

6. (’81) 5 Bom 322 (335). 

6. (’81) 5 Bom 322 (336). 

7. (’13) 18 Ind Cas 282 (283) ; 35 All 166. 

(’90) 13 Mad 54 (55). 

8. (’09) 1 Ind Cas 620 (621) : 36 Cal 665. 

(’95) 22 Cal 762 (755). 

But it is not immovable property within 
8. 9, Specific Relief Act, 1877 ; see (’02) 29 
Cal 614 (617, 618.) 

9. (’09) 4 Ind Cas 116 (117) (Cal). (Right of way.) 
(’76) 24 Suth W R 300 (300). 


Seotioii 19 
Notes 2-4 
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the interest of a Hindu widow in the rents of her husband's lands, a mdlikana 
right^^ and a haq-i-chdharum or liability to pay customary dues attached to land,” 
are all within the definition of immovable property. But a sayer compensation, i.e., 
duty which an owner of a bazaar levies on commodities sold there is not immovable 
property.” Nor is a chance of acquiring a right to light and air, immovable property 
inasmuch as it is incapable of any valuation at all.” 

It is the nature of the thing that has ordinarily to be looked to for determining 
whether it is immovable property.” But in certain cases a right is, in law, deemed 
to bo immovable proiierty, independent of the nature of the right.” Thus, hereditary 
offices are, by Hindu law, regarded as immovable property;” so is a right to levy a 
cess or rate granted by the Peshwa}^ 

A mortgage is an interest in immovable property and is therefore itself 
immovable property.” For the purposes of execution by attachment and sale of such 
debt, however, it is only moveable property.*® The reason is this : the definition of 
'immovable property’ as well as other definitions given in Section 3 of the General 
Clauses Act apply only where there is no repugnancy thereto in the subject or 
context. 0. 21 B. 46 relating to the attachment of debts, constitutes such a repug- 
nancy in respect of execution by attachment and sale of mortgage debts.*' Where a 
decree is passed on a mortgage and a right to, or interest in, immovable property has 
thus been determined, the mortgage decree is not immovable property.** Nor does 
a right to mesne profits under a decree constitute immovable property.** An equity 
of redemption is clearly immovable proiierty.*' 

Things attached to the earth. — Trees standing on land are immovable 
proiJorty.*® There was a conflict of opinion under the old Code as to wliether growing 
crops can be treated as immovable proi>erty for the purix)8e8 of the Code. The conflict 


10. (’99) 23 Bom 1 (11). 

11. (’87) 9 All 591 (601). 

12. (’78) 1 Ind App 34 (53) (PC). 

18. (’92) 19 Cal 8 (10, 12). 

14. (’96) 20 Bom 704 (715). 

15. (’81) 5 Bom 322 (385). 

16. (’81) 5 Bom 322 (335). (Grant by Peshwa oat 
of Antashta Sadil'trar.) 

(’74) 21 Suth W R 178 (181) : 1 Ind App 34 
(PC). 

17. (’73) 1 Ind App 34 (50) (PC). (Affirming 9 Bom 
H C R A 0 99.) 

(’81) 5 Bom 322 (385). 

(’69) 6 Bom H C R A C 137 (138, 140). 

(’84) 10 Cal 73 (73, 74). (Right to officiate as 
priest at funeral ceremonies.) 

(’18) AIR 1918 Nag 151 (151). 

18. (’09) 2 Ind Oas 489 (489) : 33 Bom 373. 

(’84) 6 Bom 646 (560) (FB). 

19. (’27) AIR 1927 Lah 373(875). (Mortgage with 
possession.) 

(’29) AIR 1929 All 161 (164): 61 All 494. (Sale 
of mortgagee’s interest can be only by regis- 
tered deed.) 

(’98) 17 Bom 670 (572). 

(16) AIR 1916 Bom 272 (278) : 40 Bom 337. 
(Suits to charge with maintenance fall under 
this Section.) 

(’26) AIR 1926 Lah 660 (661). 

20. (’24) AIR 1924 All 796 (798) : 46 Ail 917. 


(’02) 26 Bom 306 (809, 310). 

(’93) 15 All 184 (185). (Attachment under 
S. 274 is not necessary.) 

(’95) 19 Bom 121 (128). (Do.) 

(’98) 20 Cal 805 (809). 

(’86) 12 Cal 546 (650). 

(’09) 1 Ind Cas 450 (451) (Lah). 

(’15) AIR 1915 Mad 209(210) : 13 Ind Cas 91 
(92) : 37 Mad 51. 

(’12) 16 Ind Cas 816 (816) (Mad). 

(’94) 18 Mad 437 (488). (Attachment under 
S. 274 is not necessary.) 

(’19) AIR 1919 Oudh 132(133):21 Oudh Cas 400. 

21. (’02) 26 Bom 306 (809, 311). 

22. (’04) 26 All 603 (605). 

(’96) 28 Cal 450 (453). 

(’91) 13 All 89 (91). 

’02) 6 Cal W N 5 (6). 

’19) AIR 1919 Nag 19 (20) ; 16 Nag L R 72. 
(Small Cause Court can attach mortgage 
decree.) 

[But see (’77) 1 Bom 267 (268). 

(’72) 9 Bom H C R A C 64 (64).] 

23. (’99) 22 Mad 356 (357). 

24. (’94) 18 Bom 789 (745). 

(’97) 21 Bom 226 (228). 

(’95) 22 Cal 83 (41). 

25. (’67) 2 Agra 800 (801). 

(’88) 5 All 564 (566) (FB). (Under SmaU Cause 
Courts Act.) 
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has been removed now by the provision of clause 13 of Section 2 of this Code that 
^moveable property* includes growing crops.^ Tiled huts are immovable property.*^ 
So are doors and windows which are fixed to, and are part of, a building.^^ For other 
illustrations, see the undermentioned cases.^® 

5. Suits for reooYery of immoYable property— Clause (a). — This clause 
refers to suits to recover possession of immovable property where the title to that 
property is alleged by one side to be in him and by the other side to be in him.^ 
But as has been seen already in Note 2, the property must be one in British 
India.* Where the properties are within British India, but within the jurisdiction 
of different Courts, a suit for the recovery thereof may, under Section 17, be instituted 
in any Court within the local limits of whoso jurisdiction any portion of such 
properties is situate.* 

A suit for the recovery of property after setting aside a decree must be 
brought in the Court within whoso local limits the property is situate though tlie 
decree may be that of another Court.^ But if the suit is merely to set aside the 
decree without anything more, it may be instituted in the Court which passed the 
decree though the properties affected by the decree are situate elsewhere.* 

6. Suits for partition of immoYable property-— Clause (b).— A suit for the 
partition of immovable proi)erty must bo brought in the Court within whose jurisdic- 
tion tlie property is situate. As to where the properties are situated in different 
jurisdictions, see Section 17, infra. Where the property is situate outside British India, 
the Court cannot grant any relief in resi^ect of such proi)erty.^ It has, however, been 
held by the Lahore High Court that in a suit for accounts and for partition of joint 
family property some of which is situated in a foreign State, tlie Court could grant 
relief even in respect of the property situated in the foreign State.* The decision, it 
is submitted, cannot be accepted as correct. 


(1900) 21 Bom 31 (83). (Mango tree is not 
tiinljer.) 

(’98) 22 Bom 610 (611), (Under T. P. Act, 
trees pass with the land.) 

(’95) 19 Bom 207 (208). 

(’92) 16 Bom 353 (356). 

(’08) 7 Cal L Jour 152 (157, 166). 

(’75) 24 Suth W B 894 (894). 

(’97) 20 Mad 58 (63. 66) (FB). 

(’89) 12 Mad 203 (209) : 1 Weir 768. (Tree 
Pattadar has an interest in land— Madras 
Forest Act V of 1882, S. 6.) 

26. See Notes on S. 2, 01. (18) ante. 

27. (’68) 10 Suth W R 416 (417). 

(’72) 17 Suth W R 309 (311) (FB). 

(’04) 31 Cal 340 (342). (Under the Presidency 
Small Cause Courts Act.) 

(’99) 4 Cal W N 470 (473). (Do.) 

28. (’85) 11 Cal 164 (166). (Of a pucca building.) 
(’90) 13 Mad 518 (520). 

29. (’79) 4 Cal 946 (948). (Flour and oil mill, 
steam engine and boilers are fixtures and not 
goods and chattels under the Small Cause 
Courts Act when attached to the earth.) 

(’81) AIR 1981 Rang 109 (111) : 9 Rang 13. 
(Suit lor damages for preventing plaintifi 
from removing buildings and materials.) 


(’72) 4 N W P H C R 15 (16). (Stone sugar 
mill is only moveable.) 

(’35) 39 Cal W N 1018. (Machinery and plant 
£)orinancntly installed must bo looked upon 
as land itself.) 

(’71) 15 Suth W R 499 (499). (Thatch when 
severed is moveable under the Small Cause 
Courts Act.) 

Note 5 

1. (’19) AIR 1919 All 350t350) : 41 All 513. 

2. (’18) AIR 1918 Nag 151 (152). 

(’65) 2 Mad H 0 R 437 (438). (Property in 
Puddukotah State.) 

(’10) 7 Ind Cas 67 (67) (Mad). (Property in 
Cochin.) 

3. (’08) 30 All 560 (566, 568). 

(’06) 33 Cal 1065 (1075). 

4. (’01) 5 Cal W N 559 (561). 

(’06) 8 Bom L R 616 (516). 

5. (’24) AIR 1924 Pat 831 (881). 

(’01) 5 Cal W N 559 (561). 

Note 6 

1. .(’28) AIR 1928 Nag 295 (295, 296) : 24 Nag 

LR96. 

2. (’28) AIR 1923 Lah 551 (553). 

[But see (’27) AIR 1927 Sind 160 (161) : 23 
Sind L B 46.] 
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7. Suits for foFecloBii|*o, sale or redemption— Clause (o). — Suits for (ore. 
clpsure^ or for sale* or for redemption* of a mortgage, being suits for reliefs respecting 
immovable property, must bo brought within the local limits of whoso jurisdiction the 
property is situate. If the land is therefore beyond the Court's local jurisdiction, the 
suit is incompetent.^ But a Court is not precluded in a suit for redemption from inci- 
dentally deciding questions relating to the mortgaged prot)erty held by the defendants 
outside the jurisdiction for the pnrix)se of deciding plaintiff's right to recover the mort- 
gaged property vnthin the jurisdiction.® A suit by a purchaser for contribution in respect 
of a payment tnadc on account of an arrear of revenue against a person on whose part 
there is no i)ersonal obligation to pay but whose estate alone is liable, must bo brought 
within the local limits of the jurisdiction of the Court where the property is situate.® 
Where a party brings a suit on a hypothecation bond in a Court which has no juris- 
diction over the hypothecated property, the decree passed can bo looked upon only as a 
money decree.^ 

Where a suit, say for foreclosure or for redemption, is brought in the Court 
of a particular district within whose limits the properties are situate, but before final 
decree is passed the territorial jurisdiction of the Court is transferred to another 
Court, the original Court's jurisdiction is not lost and a final decree for foreclosure 
passed by the original Court is not bad; the reason is that once a Court gets validly 
seised of the case, the subsequent proceedings will not divest it of jurisdiction.® 


8. Suit for the determination of any other right to, or interest in, 
immovable property — Clause (d), — A suit for the determination of any other right 
to, or interest in, immovable property must, under clause (d), be instituted in the Court 
within the local limits of whose jurisdiction the projierty is situate.^ If the property 
be situate within jurisdiction, the Court has power to try a suit in resixjct thereof 
oven though the parties may happen to be residents in a foreign State.^® But it is 
necessary that the suit itself is for the p^irpone of determining such rights: it is not 


Note 7 

1. (’83) 9 Cal 733 (735). 

I ’65) Bourk 0 0 319. 

’86)llnd Jur (N S) 40. 

2. (’71) 15 Suth W R 277 (278). 

I ’72) 18 Buth W R 269 (270). 

(’93) 17 Bom 570 (572). 

I ’76) 1 Cal 163 (167) : 3 Ind App 1 (PC), 
i ’72) 18 Buth W R 287 (287), 

( ’68) 10 Suth W R 379 (379). 

’68) 9 Suth W R 170 (178). 

I ’64) 2 ^Tad H 0 R 307 (808). 

3. (’66) 1 Ind Jur (N S) 319. 

I ’68) 1 Hvde 141. 

i:’92) 19Cal361n(362n). 

4. (’66) 1 Ind Jur (N 8) 319. 

(’35) AIR 1935 Nag 192(193):81 NagB R357. 
(Mortgage of property in C. P. and Berar— 
Suit in C. P. Court for wile of both property 
— Court cannot pass decree for sale of Berar 
property as it is foreign territory.) 

[See (’88) AIR 1938 Lah 226 (227). (Award 
relating to mortgaged property situated at 
SiaJkot — Amritsar Court has’ no jurisdic- 
tion to make order filing award under Arbi- 
tration Act.)] 

5. (’77) 1 All 431(483). (Account of all the mort- 
gaged lands.) 


[See also (’80) 5 Gal 928 (930).] ■ 

6. (’16) AIR 1916 Mad 980 (981) : 39 Mad 795. 

7. (’86) 8 All 117 (119). 

(’75) 23 Suth W R 123 (126). 

[See also (’04) 27 Mad 118 (119, 120).] 

8. (’25) AIR 1926 Mad 117(118). (Unless itisBpooi- 
fically removed by a competent authority.) 
(’32) AIR 1932 Bind 67 (69). (Subsequent find- 
ing that no property is situate within the 
jurisdiction will not divest the jurisdiction 
of the Court.) 

[See also (’10) 8 Mad L Tim 299 (300).] 

See also Note 4 to S. 21 where this aspect 
is fully discussed. 

Note 8 

1. See case in foot-note 5, 

(’04) 6 Bom LR 801(302). (Suit under 0. 21, 
R. 103.) 

(’13) 21 Ind Cas 438 (440) (Cal). 

(’12) 17 Ind Cas 768 (768) (Mad). (Suit for 
declaration that the mortgage is not binding.) 
(’01) 2 Upp Bur Rul 216. (Suits under O. 21 
R. 63) . 

[See also (’69) 1 N W P II C R 288 (289). 
(Suit for a malikana allowance.)] 
la.(’15) AIR 1915 Mad 116 (116). (Suit for rent 
of lauds in British territory belonging to a 
temple in French territory.)* 
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enough, for the clause to apply, to that the relief granted in the. suit would 
indirectly affect rights in immovable property.^^ Thus, a suit for a declaration that 
a will is a forgery,^ or that a certain adoption is invalid,^ or a suit for an adminis- 
tration of an estate which docs not involve a direct dealing with property outside 
jurisdiction,^ or a suit for dissolution of partnership,® or to have certain lands registered 
as owner in the revenue records,® or for money paid as compensation for land acquired 
under the Land Acquisition Act,^ or a suit on an agreement to lease,® is not within 
this clause notwithstanding the fact that the relief claimed may indirectly affect rights 
to or interest in immovable property. 

Suits in respect of the following rights have been held to be suits for the 
determination of an interest in immovable property: — 

1. A right to a toda giras hdk? 

2. A right to the possession and management of a saranjam}^ 

A right to open a water-course through land.“ 

4. A right to hold land free of Government assessment.*® 

5. A mortgage right.^® 

6. V arsliasans (annual allowance) charged on immovable property.*"* 

7. A right to levy toll on all imports and exports from a State into British 

territory.*® 

8. A right to emoluments of a hereditary office arising out of a grant by 

the sovereign power,*® but not if the emolument is due by customy^ 

9. A right to eject a person from land coupled with a right to recover rent}^ 

10. A right to future rent where such right is denied,*® but not a right to 

arrears of rent accrued due^^ 

11. A right to maintenance or other amount to be charged on immovable 

prot)erty.®* 

lb. (’2S) AlU 1923 Mad 109 (110). (Suit foT^aii- 
collatioii of a will.) 

(’31) AIR 1931 Lah 673(074). (Suit for accounts 
of factory for particular year — N ot an interest 
ill immovable property.) 

2. (’28) AIR 1923 Mad 109 (110). 

3. (’29) 30 Mad L W 691 (695, 696). 

4. (’21) AIR 1921 Low Rur 82 (86, 87) : 11 Low 
Bur Kill 188. (Administration suit dealing 
directly with property within .jurisdiction — 

S. 16 (d) applies.) 

(’26) AIR 1926 Lah 503 (504). (Over- 
ruling AIR 1926 Lah 456).] 

{See also (’03) 30 Cal 869 (883).] 

5. (’19) AIR 1919 All 850 (350) : 41 All 513. 

6. (’95) 19 Bom 43 (45). 

7. (’83) 6 Mad 344 (347). 

[But tee (’08) 1908 Pun Re No. 122, (House 
in foreign Stale sold by British Indian Insol- 
vency Court — Suit for share in sale pro- 
ceeds on the ground of plaintiff being co- 
sharer in the hou.se— He W suit fell under 
Cl. (d) of S. 16, 0. P. Code.)] 

8. (’74) 22 Suth W R 287 (287). 

[But tee (’06) 33 Cal 1065 (1075). (Posses- 
sion of land also claimed.) 

9. (’73) 1 Ind App 34 (53) (P C). 

10. (’91) 15 Bom 247 (255). 

11. (’65) 4 Suth W R 107 (107). 


12. (’74) 11 Bom U 0 HI (2). (A case under Limi- 
tation Act.) 

[But tee (’98) 20 All 35 (86, 37) (F B).] 

13. (’74) 8 Mad H 0 R 100 (102). (Mortgage of a 

house standing on site exclusive of site — 
liimitation Act.) 

14. (’99) 23 Bom 22 (26). 

15. (’09) 2 Ind Cas 489 (489) : 33 Bom 373. 

16. (1837) 2 Moo Ind App 23 (35, 36) (P C). 

(’82) G Bom 512 (515) (P B), (Baluta or Aya 
allowance — 3 Bom 28, Not followed.) 

17. (’99) 22 Mad 351 (352). 

18. (’28) AIR 1923 Cal 619 (621). (Under 8. 66, 
Bengal Tenancy Act. See also S. 144 of the 
same Act.) 

19. (’99) 23 Bom 22 (30). 

(’9.5) 5 Mad L Jour 95 (99). 

20. (’69) 6 Bom H 0 R A C 29 (30). 

(’99) 26 Cal 204 (218). 

(’97) 19 All 460 (461). 

(’23) AIR 1923 Cal 619 (621). 

21. (’16) AIR 1916 Bom 272 (273) : 40 Bom 337. 
(*71) 15 Suth W R 277 (278). (Suit to declare 
land liable fora debt.) 

(’26) AIR 1926 Lah 660(661). (Suit for money 
due on pro-note and for charge.) 

(’35) AIR 1985 Mad 1043 (1043). (Suit by 
Hindu widow for maintenance coupled with 
prayer for charge ou lands.) 


Secitanlt 



398 


PLACE OF SUINO 


SmOwM 

HMm^i 


12. Suit under Paragraph 20 of Schedule II, to file an award declaring the 
proprietary title to immovable property.** 

Where a dispute referred to arbitration out of Court involves the determina- 
tion of a right to or interest in immovable property, the Court will have no jurisdiction 
to file the award if the property is situate outside the jurisdiction of such Court.** 

9. Saits for oompensation for wrong done to immoYable property — 
Claase (e)« — This clause applies to all wrongs of a civil nature affecting immovable 
property, such as trespass,^ nuisance, etc.* Such suits must be instituted in the Court 
within the local limits of whose jurisdiction the property is situate.* 


10, Suits for the recovery of moveable property actually under dis- 
tralnt or attachment — Clause (f). — It is a general maxim of law that moveables 
follow the person — mobilia sequuntur personam. They have no visible locality of 
their own and follow the law of the person.^ Where, however, moveable property 
is attached, the locality becomes fixed and a suit to recover such property must be 
instituted in the Court within whose jurisdiction it is.* Thus, where moveable pro. 
perty situated in a foreign State and belonging to a person within the jurisdiction of 
a British Indian Court is under attachment of a Civil Court of such foreign State, 
the British Indian Court has no jurisdiction to deal with such moveable proi)erty.* 

11. Where the relief sought can be entirely obtained through his per- 
sonal obedience" — Proviso. — This proviso is based on the well known maxim equity 
acts in personam whereby the Court looks to the fulfilment of its decree to the person 
of the defendant.^ The principle on which this maxim itself is based is that Courts can 
give relief in suits respecting immovable property situate abroad by enforcing their 
judgments by process in personam, i. e., by arrest of the person of the defendant or 
by attachment of his personal property} But in order to do this it is essential that 
the defendant must either reside or carry on business or personally work for gain 
within the local limits of the jurisdiction of the Court. In Ewing v. Orr Ewing} Lord 
Selborno observed as follows : 

**The Courts of Equity in England are, and always have been. Courts of conscience opcrat- 
ing in personam and not in rem ; and in the exercise of this perscmal jurisdiction they have 
always been accustomed to compel the performance of contracts and trusts as to subjects which 
were not either locally or rations domicilii within their jurisdiction. They have done so, as to 
land, in Scotland, in Ireland, in the Colonies, in foreign countries.” 

The jurisdiction of Courts in this country is governed and must be ascertained 
by the same principles except so far as they may bo at variance with the legislative 


(’09) 8 Ind CasOSO (981) : 83 Mad 181. 

(’31) AIR 1981 Sind 47 (48) : 25 Sind LB 204. 
(Suit on award creating a charge on immovable 
property.) 

[See also (’G4) 2 Mad HC R307 (308). (Debt 
with a charge on immovable property.)] 
[But see (’88) 9 Cal 585 (555).] 

22. (’38) AIR 1983 All 380 (382) : 55 AU 542. 

28. (’88) AIR 1988 Lah 226 (227). 

(’84) AIR 1984 Lah 652 (653). 

(’84) AIR 1984 Sind 183 (184). 

Note 9 

1. (’98) 20 Cal 689 (692). 

2. (’22) AIR 1922 Bom 188 (188) : 46 Bom 108. 
(’96) 22 Cal 877 (885). (Suit for damages caused 

by trespass on plaintiff’s land and for cutting 


crops. But a suit for damages to the crops only 
is a suit for damages to moveable property.) 

3. (’99) 12 C P L R 48 (49). 

Note 10 

1. (1791) 1 H B L 665 (690), Sill v. Worswick. 

2. See 0. 21, R. 43 under which attachment of 
moveables is by actual seizure. 

3. (’12) 14 Ind Cas 279 (282) (Mad). 

Note 11 

1. (1750) 1 Ves Sen 444 (454), Penn v. Baltimore. 

[See also (*09) 1 Ind Cas 927 (928) : 86 Cal 
233.] 

2. (1750) 1 Ves Ben 444 (447). Penn v. Baltimore. 

3. (1888) 9 App Cas 84(40). 

[See also (1902) 2 Ch D 132 (140),Dudar v. 
Amstor Danish Trustees.] 
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enactments.^ Such jurisdiction must, with regard to the High Court, ^ be considered 
with reference to the Letters Patent and the general jurisdiction which it has inherited 
from the Supreme Court administering the Chancery Buies, and, with regard to the 
provincial Courts with reference to this proviso. It must be noted, however, that the 
only cases in which Courts of Equity in England exercise jurisdiction ut personam are 
(a) cases of contracts such as suits for the specific performance of contracts for sale 
of land^ or for foreclosure, sale or redemi)tion of a mortgage,^ (6) cases of fraud as 
where lands abroad have been acquired by the fraud of a party residing within the 
jurisdiction,® and (c) cases of trust as where a suit is filed against a person residing 
within jurisdiction, to enforce an express trust affecting land outside jurisdiction.® But 
suits directly involving title to property, such as suits for the recovery,^® partition,^^ or 
damages for trespass^® of immovable property situate abroad, will not be entertained. 


The proviso applies only — 

1. Where the relief is respecting immovable property situated loithin and 
not beyond British India.^® It has been hold by the High Court of Madras that if the 
relief sought is in respect of moveable property situate in a foreign State and can be 
obtained entirely through the personal obedience of the defendant, within the jurisdic- 
tion, a decree in personam can be passed.^* It has also been held by the High Court of 
Bombay and by the Judicial Commissioner’s Court at Nagpur that even if the proviso 
may not be applicable to cases of land situate outside British India, the English law 
with regard to jurisdiction in personam will apply to Courts in India and that accord- 
ingly a suit to recover mesne profits of land situated outside British India can bo 
instituted in British India if the relief can be obtained entirely through the personal 
obedience of the defendant.^^® 

2. Whore such i)roiX5rty is held by or on Ixjhalf of the defendant.'*^’ 

3. Wliere the relief can bo obtained entirely through the personal obedience 
of the defendant}^ 


The expression ‘personal obedience’ must be interpreted with special reference 
to tlic fact that the defendants reside, or work within the jurisdiction of the Court 
whose order is to be obeyed ; the obedience must be such as the defendants could render 


4. (1900) 24 Bom 407 (411). 

(*34) AIR 1934 Sind 123 (127) : 28 Sind L R 
54. (Suit to set aside partition of property 
outside British India, on theground of undue 
iniiuenco of defendant.) 

5. For decisions under Cl. 12, Letters Patent, 
embodying this maxim, sec notes under Cl. 12, 
Letters Patent. 

6. (’26) AIR 1926 Nag 313 (313). (Suit to enforce 
registration of an agreement to surrender an 
occupancy holding.) 

7. (1874) L R 18 Kq 118 (125), Paget v. Ede. 
(Foretdosure.) 

[See also (’32) AIR 1932 Bom 642 (650) : 
57 Bom 234. (High Court can enforce sale 
of property situate in Native State.) 

(’31) AIR 1931 Bom 161 (162) : 55 Bom 536. 
(’29) AIR 1929 Lah 449 (453).] 

8. (1796) 3 Ves 170 (182), Lord Cranstown v. 
Johnston. 

9. (1846) 8 Bcav 547 (568), Nelson v. Bridport. 

10. (1883) 23 Ch D 743 (748), Ilathrono Graham 

V. Massey. 

(’99) 23 Bom 22 (30). 


11. (1675) 2 Ch Ca 214, Cartright v. Pettus. 

12. (1892) 2 Q B 358 (37.S), Coinpantia deMocam- 

biquo V. British South Africa Company. 
(1893) 1893 App Cas 602 (629,. 634), British 
South Africa Company v. Gompantia de 
Mocambique. 

13. (’09) 2 Ind Cas 489 (490) ; 33 Bom 373. 

14. (’12) 14 Ind Cas 279 (282) (Mad). (Pro-note 
attached by foreign State at defendant’s 
instance.) 

14a. (’22) AIR 1922 Bom 188 (188): 46 Bom 108. 
(1900) 24 Bom 407 (414). (Suit to establish a 
right to a share of income.) 

(’09) 2 Ind Cas 489 (489) : 33 Bom 378. 

(’28) AIR 1928 Nag 56 (58) : 23 Nag LR170. 
14b. See Note 12 below. 

15. (’12) 17 Ind Cas 758 (758) (Mad). (Relief not 
obtainable through personal obedience — 
Proviso does not apply.) 

(’98) 20 Cal 689 (692). (Relief not obtainable 
through personal obedience — Proviso dees not 
appl}' — Damages to land by removing grass.) 
(’96) 20 Bom 495 (500). (Defendant living iu 
foreign State— Proviso cannot be applied.) 


ScBtion 16 
Note 11 
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Sectloii 16 
Not6B llrlS 


without going beyond jurisdiction.^® In the case of more than one defendant, the pro- 
viso will not apply unless all the defendants reside or work within the jurisdiction.^^ 
The onus is on the plaintiff to show that the defendant is personally subject to the 
Court's jurisdiction.*® 

A suit for rent is not a “suit to obtain relief respecting immovable property” 
within the meaning of tlie proviso to this Section.^® A suit for arrears of rent is 
therefore governed not by this Section but by Section 20 infra, 

12. ''Held by or on behalf of the defendant.” — The proviso will apply 
only where the proi)erty is held by or on behalf of the defendant. Thus, in a suit for 
damages for trespass on land where the plaint alleged that the land in dispute was in 
possession of the plaintiff’, it was held that he was not entitled to the benefit of the 
proviso.* Further, the property must be so held at the time of the instiMion of the 
mit,^ 

13. Suits for speoiflo performance of an agreement. — There is a differ- 
ence of opinion as to whether a suit for specific performance of a contract to sell land 
is a suit for land or for the determination of any right to or an interest in, immovable 
property. It was held in the undermentioned cases* that where the suit is by the 
vendor, it is not in resi)ect of immovable property, but that the case might be different 
if the suit is by tlic vendee. On the other hand, it has been held by the Nagpur 
Judicial Commissioner's Court that such a suit is one for the determination of a right 
to immovable proi)erty and that there is no difference between a suit by the vendor 
or a suit by the purchaser.*^ The High Court of Madras has held that a suit by the 
vendor to enforce specific performance of a contract to purchase land is a suit coming 
under clause (d) of this Section and that a suit by the vendee is covered by the 
proviso to this Section.^* In the latter case the relief is one relating to immovable 
projierty and it can be entirely obtained through the personal obedience of the defen- 
dant. As to such cases arising within the original civil jurisdiction of the Chartered 
High Courts, see Notes to Clause 12, Letters Patent, Calcutta. 

There is also a difference of opinion as to whether a suit to recover unpaid 
purchase money of land sold is one for the determination of a right to, or interest 
in, the land. It has been held by the High Court of Madras in tVie undermentioned 
cases® dissenting from a prior decision of the same Court* that such a suit is not one 
coming under Section 16 clause (d). The Chief Court of Punjab, following the prior 
Madras decision referred to above, has held® that such a suit is one coming under 
clause (d). It is suVjiriittod that the former view is correct. The fact that question 
as to title to a property is to be decided incidentally for the grant of other reliefs 
claimed will not be enough to apply clause (d) of the Section. 


(’99) 26 Cal 891 (921, 922). (Suit for aclminis- 
tration.) 

IG. (’05) 1 Nag L R 121 (124). 

(’99) 23 Bom 766 (759). 

17. (’99) 23 Bom 756 (759). 

(’24) AIR 1924 Cal 443 (444). (Suit fur enforcing 
specific performance of a contract to lefise.) 
(’0.5) 1 Nag L R 121 (124). 

18. (’80) 6 Cal L Rep 417 (420). 

19. (’35) AIR 1936 Mad 545 (54.5). 

Note 12 

1. (’93) 20 Cal 689 (692). 

2. (’91) 1891 Pun Re No. 39. 


Note 13 

1. (’16) AIR 1916 Low Bur 44 (45). 

(’33) AIR 1933 Mad 436 (437). 

2. (’09) 3 Ind Cas 576 (577) (Nag). 

2a.(’33) AIR 1983 Mad 436 (437). 

[See also (’.3.5) AIR 1935 Pat 220 (221).] 

3. (’ll) 10 Ind Cas 267 (267) (Mad). 

(’20) AIR 1920 Mad .578 (.578). (Following 9 
Mad L Tim 372.) 

[But see (’33) AIR 1933 Mad 436 (437).] 

4. (’05) 28 Mad 227 (229). 

6. (’08) 1908 Pun Re No. 122. 
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14. "Aotoally and Toiantarily pesidM." — See Section 20, Note 3. 

15. “Capples on business.’' — See Section 20, Note 8. 

16. "Personally works for dain." — See Section 20, Note 11. 

17. Chartered Hidh Courts. — Thu Section does not apply to Chartered 
High Courts in the exercise of their original civil jurisdiction.^ The Higli Courts of 
Allahabad, Patna, Lahore and Nagpur have no original civil jurisdiction. In the case 
of the other High Courts, the exercise of their ordinary original civil jurisdiction is 
governed by Clause 12 of the Letters Patent. See Clause 12 of the Letters Patent 
(Calcutta, Madras and Bombay). 


Bsotlon 18 
Notes li'lS 


18. Explanation. — See Notes 2, 5, 6, 9, 10 and 11 above. 


1 7 . [S* 19.] Where a suit is to obtain relief respecting, 
Suite for immoveable OT Compensation for wrong to, immoveable 
property situate within the jurisdiction of 
Court*. different Courts, the suit may be instituted in 

any Court within the local limits of whose jurisdiction any portion 
of the property is situate : 

Provided that, in respect of the value of the subject-matter 
of the suit, the entire claim is cognizable by such Court. 

[1877, Ss. 19, 22, 23, 24; 1859, Parts of Ss. 11 and 12.] 

Synopsis 


1. Legiflative changes. 

2. Scope and object of the Section. 

3. “Courtf.” 

4. Selection of forum. 

5. Different causes of action. 


6. Separate suits. 

7. Effect of withdrawing part of claim. 

8. Execution against property outside juris- 
diction. Son alr.o Notes to Ss. 38 

9. Chartered High Courts. 


Seotlon IT 


Other Topics 

Bar of second suit. Sec note 0. 

Multifariousness. See note 5. 

Power to make decree over property outside Courts’ local jurisdiction. See Note 2. 

Sanction (under Code of 1859). See Note 2, pt. (7). 

It Legislative ohan^es# — Section 19 of tlie old Code corresix)nding to this 
Soctioii, applied only where tlio properties were situate within the limits of a single 
district but within the jurisdiction of different Courts.^ The words “within the limits 
of a single district but" and the third paragraph have now been omitted. 

2. Scope and object of the Sectiont — This Section is practically another 
proviso) to Section 16. That Section provides, as has been seen already, that all suits 
for relief respecting, or for compensation for wrong done to, immovable proi)erty, shall 
bo instituted in the Court within whose jurisdiction the yroyerty is situate. This 


Note 17 

1. Soc Section 120. 


Section 17 — Note 1 

1. See (’95) 17 All 488 (484, 485). 
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Saotlon'i? Section enacts that where a suit is brought in respect of property situated in the 

Note jurisdiction of different Courts, a suit in respect thereof can be brought in any one 

of the Courts and such Court can deal with the whole of the property, though some 
portion of it is situated outside its jurisdiction.^ And the rule applies whether several 
properties are situated in different districts or the same property extends over several 
districts.^ 

The Section is intended for the benefit of suitors and to prevent multiplicity 
of suits.^ It embraces evidently all the suits relating to immovable property to which 
Section 16 may apply.^ But it applies only where the properties are situated in 
Birtish India® and in jurisdictions to which the Code applies,^ 

Under the Code of 1859, leave had to be obtained from a superior Court to 
institute a suit in one Court in respect of properties situated in several districts. No 
such sanction is now necessary.^ 

The provisions of this Code have been made applicable by Section 135 of the 
Oudh Bent Act to rent suits provided they are not inconsistent with the provisions 
of that Act. There being no inconsistency in this Section, its provisions apply to rent 
suits in Oudh filed under the Oudh Rent Act.® 


Note 2 

1. (*87) 14 Gal 661(666,070). (Suit on mortgage.) 
(’34) AIR 1984 Pat 292 (296): 18 Pat 486. (Do.) 
(’80) AIR 1930 P G 188 (189): 67IndAppl94: 

54 Bom 495 (PG). (Suit for foreclosure or sale 
of a mortgage.) 

(’08) 30 All 560 (561, 562) (FB). (Suit for re* 
covery of immovable property.) 

(’18) 21 Ind Gas 488 (442) (Gal). (Suit for de- 
claration of title to immovable property — 
Goz, J., dissenting.) 

(’07) 5 Gal L Jour 580 (581, 582). (Suit to set 
aside sale of immovable property.) 

(’06) 38 Gal 1065 (1075), (Suit for specific per- 
formance in respect of properties in two dis- 
tricts.) 

(’77) 2 Gal 445 (468, 465). (Award might be 
filed in any Gourt in which a suit in respect 
of the subject-matter of the award might be 
instituted.) 

(’26) AIR 1926 Lah 503 (504). (Property in 
two Provinces — Probate proceedings pending 
in one — Administration suit in the other 
province is maintainable.) 

(’10) 5 Ind Gas 835 (888) (Lah). (Suit for re- 
covery of possession of properties situate both 
in Delhi and Almora.) 

(’98) 1898 Pun Re No. 91. 

(’28) AIR 1928 Mad 820 (820). (Suit to set 
aside alienations of properties in different dis- 
tricts.) 

(’89) 12 Mad 380 (886). (Suit for partition.). 
(’29) AIR 1929 Oudh 841 (347) : 4 Luck 573. 
(Suit for rent of lands in different jurisdiction 
— Oudh Rent Act.) 

(’26) AIR 1928 Oudh 67 (78). (Part of pro- 
perty was wakf in different jurisdiction — 
Wakf property being appendage of the estate 
— Gourt trying suit for the estate can also try 
claim to wakf.) 

2. (’82) 8 Gal 703 (705). 


3. (’94) 16 All 359 (363). 

4. (1884) Goryton 125, Khotter Mohun v. Ghun- 

der Monoy. 

(’61) S D N W P 588. 

5. (’14) AIR 1914 P G 140 (148) : 42 Gal 116: 41 
Ind App 197 (PG). (Land situate in the un- 
settled districts of Sonthal Parganas.) 

(’30) AIR 1930 P G 188 (189, 190) : 57 Ind 
App 194 : 54 Bom 495 (PG). (The British 
Indian Gourt has no jurisdiction to try suit 
so far as property outside British India is 
concerned.) 

(’94) 1894 All W N 4 (5). 

(’88) AIR 1938 Bom 121 (124): I L R (1937) Bom 
895. (The Courts iuBerar are foreign Courts. 
The words in S. 17 'within the jurisdiction 
of different Courts,’ mean Courts to which 
the Code applies proprio vigore and as such, 
the mere fact that the Code has been applied 
under the Foreign Jurisdiction Act, would 
make no difference to the application of S. 17 
of the Code.) 

(’35) AIR 1935 Nag 192 (193): 31NagLR857. 

6. (’19) AIR 1919 P G 150 (152): 42 Mad 813: 46 
Ind Ap]p 151 (PG). (Property situate in sche- 
duled districts.). 

(’95) 17 All 483 (485). (Property in district 
removed from the jurisdiction of the Courts 
of civil judicature.) 

7. (’81) 3 All 568 (573). 

(’77) 1 All 431 (432) : 2 All 241 (247). 

(Where leave was not got under the Code of 
1859 a decree could not be given in respect of 
properties outside jurisdiction ; see 7 Gal 789 
(744); 14 Cal 835 (838) and 22 Bom 922(927). 
But even in such a case a money decree can 
be passed ; see (1880) 6 Gal 928 (930).) 

(’69) 12 Suth W R 328 (328). 

(’91) 1891 Pun Re No. 10. (Code of 1882 no 
sanction.) 

8. (’29) AIR 1929 Oudh 841 (847) : 4 Luck 573. 
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8. “Courts.’' — The word 'Courts’ in Section 17 must be held as meaning 
Courts to which the Code applies.^ Thus, where some of the lands comprised in a 
mortgage are situated in the jurisdiction of Court A and some in a scheduled district 
to which the Code does not apply, the Court A cannot, in a suit for sale on the 
mortgage, order the sale of the property in the scheduled district.^ 

4. Selection of forum. — The Section gives an option to the plaintiff of 
bringing his suit in any Court within whose jurisdiction a portion of the subject- 
matter is situate. This is based on the general principle of law that where a suit can 
be instituted in more Courts than one, the plaintiff has a right to select his own forum,' 

A portion of the property, however, must actually be existing in the jurisdic- 
tion of the Court in which the suit is brought.'® Where a mortgage deed mentioned 
non-existent property within one jurisdiction and existing property in another, and a 
suit was brought on the mortgage in the Court situated in the former jurisdiction, it 
was held that the Court was not competent to grant a decree for sale.* 

Where a suit in respect of a house and certain land was filed in a Court 
within whoso jurisdiction the house alone was situate and an appeal from the decree 
in the suit was filed in the Court to which appeals lie from the decrees of that Court, 
it was held that the fact that the plaintiff abandoned his claim in respect of the 
house in appeal and that the appeal related only to the land which did not lie within 
the jurisdiction of the Appellate Court, would not affect the jurisdiction of that Court 
to hear the appeal.* 

5. Different oausee of action. — Where a plaintiff has two or more causes 
of action in the suit, he can take advantage of the provisions of this Section if the 
joinder of such causes of action is permitted by the provisions of 0. 1 R. 3 and 
0. 2 R. 3, infra} If he cannot do so and the joinder of such causes of action is bad 
for multi farioiisness, then the suit cannot be tried in either of the Courts within 
whose jurisdiction the properties are situate.* 


Note 3 

1. (’30) AIR 1930 P C 188 (190): 67IndAppl94: 

64 Bom 495 (PC), (e g., British Indian Courts.) 
(’19) AIR 1919 P C 150 (152): 42 Mad 813; 46 
Ind App 161 (PC). 

(’36) AIR 1936 PC 189 (191): 63 Ind App 311: 
15 Pat 667 (PC). (The choice given by S. 17 
can be utilised only if the C. P. Code applies 
to both the Courts. 

(’14) AIR 1914 P C 140 (148) : 42 Cal 116 : 41 
Ind App 197 (PC). 

(’95) 17 All 483 (484, 486). 

(’38) AIR 1938 Bom 121 (124) : T L R (1937) 
Bom 895. (Courts in Berar are foreign Courts.) 
(’79) 4 Cal 222 (228). 

(’29) AIR 1929 Lah 24 (26). (Award as to pro- 
perty outside British India cannot be filed in 
a Court in British India.) 

2. (’19) AIR 1919 P C 150 (152): 42 Mad 813: 46 
Ind App 151 (PC).' 

(’30) AIR 1930 P C 188 (190): 54 Bom 496: 67 
Ind App 194 (PC). (Mortgaged property 
partly in British India and partly out of 
British India.) 

[But see (’34) AIR 1934 Pat 292 (296) : 13 
Pat 486. (Land situate partly in Qaya 


District and partly in Sonthal Parganas.)] 

Note 4 

1. (’05) 32 Cal 146 (160). 

(’96) 19 Mad 477 (478). 

(’37) 20 Nag L Jour 238 (240). (Choice of the 
forum is left to the plaintiff or applicant 
unless it is restricted by any rule of law.) 
la.(’38) AIR 1938 Bom 121 (122): I L R (1937) Bom 
895. (Section cannot give a Court jurisdic- 
tion unless defendants are in possession of 
some property within jurisdiction.) 

2. (’14) AIR 1914 P C 67 (71) : 41 Cal 972 (988) ; 

41 Ind App 110 (PC). 

3. (’38) AIR 1938 Oudh 65 (69). 

Notes 

1. (’33) AIR 1933 Mad 622 (624). 

(’94) 16 All 359 (362). 

(’81) 7 Cal 739 (746). 

(’01) 4 Oudh Gas 397 (403). (Jurisdiction dc^ 
pends on the allegation in the plaint as to 
the cause of action and subject-matter of the 
suit.) 

2. (’10) 5 Ind Cas 835 (838) (Lah). 

(’85) 1885 All W N 125 (126). 

(’13) 21 Ind Gas 438 (440) (Cal), 


SMitlon IT 
notes 8-5> 
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Section if 
Notes 6^ 


6. Separate saitSt — Where the plaintiff has a cause of action in respect of 
properties situated within the jurisdiction of different Courts, there are two courses 
open to him — 

' {1) he may file a suit on the whole claim in any one of the Courts, or 
(2) he may file separate suits on the same cause of action in resi^ect of each 
of the properties situated within the jurisdiction of the said Courts,^ 
and none of such suits will operate as a bar to the others.® In other words, it loaves 
untouched the jurisdiction of each Court to entertain a suit in respect of the portion 
of the property situate within its jurisdiction.® 


7. Effect of vithdravin^ part of claim. — The subseciuent withdrawal of 
a part of the claim does not affect the jurisdiction of the Court to dispose of the 
other part of the claim. Thus, where a suit is brought in Bareilly in respect of the 
properties situate, one in Bareilly District and the other in the district of Bara 
Banki and the claim in respect of the lands in Bareilly is withdrawn or compro- 
mised or abandoned by the plaintiff, the Bareilly Court does not thereby lose its 
jurisdiction to proceed to adjudicate on the claim respecting the property in Bara 
Banki unless the withdrawal or compromise or abandonment is fraudulent or is a 
mere device to evade the provisions of the Code as to local jurisdiction.^ Similarly, 
the fact that at the time of the decision the plaintiff is found not to have title to a 
portion of the property within jurisdiction, as alleged, does not take away the juris, 
diction unless the inclusion of such iX)rtion is not bona fide}^ The principle is that 
when once jurisdiction is vested in Courts, it cannot be divested by any act of the 
parties.® 


8. Ezeoution against property outside jurisdiction. — The provisions of 
Sections 38 and 39 indicate that the general principle of law is that no Court can 
execute a decree in which the subject-matter of the suit or of the application for 
execution, is property situated entirely outside the local limits of its jurisdiction.^"® 
Suits under this Section in resiject of properties within tlie jurisdiction of more Courts 
than one are an exception to this rule. Where a Court has acquired, under this 
Section, jurisdiction over property situated partly within its limits and partly out- 
side it, it will continue in execution proceedings also.® For instance, a Court that has 
jurisdiction to pass a decree for sale of property comprised in a mortgage can sell the 
whole of the property in execution of the decree even though a ix)rtion of the pro- 
I)erty bo situated outside the local limits of its jurisdiction.'* The reason is that the 
proceedings in execution of a decree are only a continuation of the proceedings in 


Note 6 

1. (’17) AIR 1917 Mad 350 (351). (Suit for parti- 

tion.) 

(’67) 3 Mad IT C R 376 (377). 

2. (*84) 1884 Pun Rc No. 162. 

8. (’67) 3 Mad H 0 R 376 (377). 

[See also (’05) 28 Mad 216 (223, 224). 

(’70) 5 Mad H 0 R 419 (421, 422).] 

Note? 

1. (’08) 30 All 560 (566, 567) (FB). (Compromise.) 
(’89) 12 Mad 380 (386). (Withdrawal.) 

[See also (’94) 16 All 359 (363). (Do.)] 
la.(’30) AIR 1930 Nag 189(191): 26 Nag LR 103. 

2. (’03) 30 All 560 (566) (FB). 

(’30) AIR 1930 Nag 189(191): 26 Nag LR 103. 


Note 8 

1.2.(’ll) 14 Cal L Jour 228 (231) : 88 Cal 104. 
(’90) 17 Cal 699 (703) (FB). 

(’91) 18 Cal 526 (633). 

(’75) 23 Suth W R 233 (234). 

3. (’92) 19 Cal 13 (16). 

(’33) AIR 1933 Lah 687 (687) : 14 Lah 467. 
(’95) 22 Cal 871 (875). 

(’94) 21 Cal 639 (641). 

(’87) 14 Cal 661 (668, 670). 

(’86) 12 Cal 307 (312). 

(’83) 12 Cal L Rep 404 (406). 

(’82) 8 Cal 703 (706). 

(’73) 11 Beng L R 56 (64. 66). 

(’26) AIR 1925 Pat 1?9 (189, 140). 

[See also (’75) 23 Suth W R 154 (155).] 

4. See the cases in foot-note (3). 



PLACE OF aUfNQ 300 

the suit in whioh the decree is passed/ And if a Court has jurisdiction to try the 
suit and to pass a decree therein, it follows that it has jurisdiction to sell all the 
properties comprised in the decree though some of them may be beyond its juris- 
diction.® The Court may, however, in its discretion, under Section 39 of the Code, 
send the decree for execution to the other Court.^ 

9. Chartered High Goarts. — This Section does not apply to Chartered High 
Courts in the exercise of their original civil jurisdiction.^ But under Clause 12 of 
the Letters Patent, the High Court can entertain a suit for land situate partly within 
and partly without the local limits of its ordinary original civil jurisdiction provided 
leave of the Court is first obtained,^ and it is not necessary that the cause of action 
should arise within the local limits, or be specifically with reference to the portion 
of the property within those limits.® Where, however, the suit is for land situated 
outside the jurisdiction of the High Court and for moveables within, the High Court 
has no jurisdiction to deal with lands and no leave to sue therein can bo given.*^ 
It has also been hold that the restrictions in Clause 12 of the Letters Patent apply to 
the case of a plaintiff and not to that of a defendant.® 


18. [®* ISA.] (1) Where it is allied to be iincertain 
within the local limits of the jurisdiction of 
•uk w'heri il" of wMch of two or more Courts any immoveable 

property is situate, any one of those Courts 
may, if satisfied that there is ground for the 
alleged uncertainty, record a statement to that effect and thereupon 
proceed to entertain and dispose of any suit relating to that 
property, and its decree in the suit shall have the same effect as if 
the property were situate within the local limits of its jurisdiction ; 

Provided that the suit is one with respect to which the 
Court is competent as regards the nature and value of the suit to 
exercise jurisdiction. 


(2) Where a statement 
sub-section (1), and an objection 
revisional Court that a decree or 


5. SeL Section 39, yo&t, 

also (’02) 1902 Pun Ro No. 8.] 

6. (’92) 19 Oal 13 (10). 

(’25) AIR 1925 Pat 139 (140). 

7. (’92) 19 Oal 13 (16). 

Note 9 

1. See Section 120, vost, 

2. (’77) 2 Cal 445 (463. 465). 

(’33) AIR 1933 Gal 295 (300) : 60 Cal 54. 

(’98) 22 Bom. 922 (926). 

(’80) 4 Bom 482 (488). (Leave cannot be im- 
plied from the fact that the leave to sue as 
a pauper had been granted to plaintiff.) 


has not been recorded under 
is taken before an appellate or 
order in a suit relating to such 


(’97) 24 Oal 190 (192). 

(’87) 14 Cal 885 (838). 

(’7.3) 11 Beng L B 301 (308). 

(’71) 6 Beng L B 686 (687, 688). 

(’69) 3 Beng L B U 0 86 (87). 

Corytonl26, Ketter Mohan v.ChandraMone. 
[See also (’01) 24 Mad 293 (205).] 

3. (’08) 36 Cal 28 (40, 41). 

4. (’96) 19 Mad 448 (451). 

(’80) 4 Born 482 (488). 

6. (’97) 24 Cal 190 (193). 

(10) 8 Ind Cas 1142 (1144) : 37 Cal067j . 

3CPC. 20. 
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property was made by a Court not having jurisdiction where the 
property is situate, the appellate or revision^ Court shall not idlow 
the objection unless in its opinion there was, at the time of the 
institution of the suit, no reasonable ground for uncertainty as to 
the Court having jurisdiction with respect thereto and there has 
been a consequent failure of justice. 



1. Scope and principle. 

2. Allegation of uncertainty. 

3. Effect of not recording statement at to uncertainty. 

4. Objection to jurisdiction. 

5. Immovable property. See Notes to Section 16, supra. 

Other Topics 

Absence of notificiitiun creates rctisonablo uncer- Effect of prior decision as to boundary . SooNoto2,. 

tainty. See Note 2, Pt. (3). Pt. (2). 

Execution proceedings, applicability to — See Whether adjudication by Revenue authorities of 
Note 1, Pt. (1). boundaries binding. See Note 2, Pt. (1). 

1. Scope and principle. — The object of the Section, as mentioned by 
Mr. Scoble, in his speech in the Supreme Legislative Council on the 10th March 1888, 
is “to avoid a ditticulty as to jurisdiction which frequently arises where the boun- 
daries of estates are destroyed by fluvial action.” The principle of this Section applies 
also to execution proceedings though it does not, in terms, bind persons like execution 
creditors.^ 

The words “and unless there has been a consequent failure of justice” have 
been newly added, in order to prevent the taking of technical objections as to 
jurisdiction. 

2. Allegation of uncertainty. — When an allegation as to the uncertainty 
of the proi)erty in dispute lying within the Court's jurisdiction is made, the Court 
must bo satisGed that there is such uncertainty; and if so satisGod, it may record a 
statement and proceed with the case. It must try the question itself and cannot take 
the decision of a Revenue Court in respect of boundaries as settling the matter.^ But 
a former decision of the Privy Council adjudging certain lands to bo in a particular 
jurisdiction is binding u\yon the Courts and removes the uncertainty in the matter.^ 
When there has been no notiGcation fixing the boundaries of a particular district, 
that fact might create a reasonable uncertainty as to whether a certain pro^xirty is 
within that district or not.'^ 

3. Effect of not recording statement as to uncertainty. — The non- 
recording of the statement as to uncertainty will not vitiate the decree whore the 


Section 18 — Note 1 

1. (’20) AIR 1920 Mad 505 (508): 43 Mad 135(140). 

Note 2 

1. (’01) 1901 Pun Re No. 1, p. 3. 

(*64) 1864 Suth W R 191 (192). 

(’69) 12 Sulh W R 160 (150). 

(*69) 11 Buth W R 389 (391). 

(*67) 7 Suth W U 200 (201) (F B). 


(’66) 6 Suth W R 211 (211). 

(’64) 1864 Suth W R 369 (369). (Award of 
the survey authorities is an award within 
the purview of S. 14 of Act VllI of 1859 and 
while it so remains a suit in respect of it 
should not be instituted in the Court of 
another district.) 

2. (’72) 18 Suth W R 182 (183) (P G). 

3. (’97) 24 Cal 449 (454). (Suit for lent of fishery. > 
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7udgo has, in fact, brought his mind to bear upon the question.' Even otherwise it 
will not vitiate the decree unless — 

(1) it appears that no reasonable uncertainty existed at the time of the 

suit, and 

(2) there has been a failure of justice in conseciuencc thereof.® 

4. Objeotlon to jurisdiotion. — An objection to jurisdiction must be taken 
in the Court of first instance' and unless so taken, the decree of the trial Court 
cannot be set aside on the ground of uncertainty of its territorial jurisdiction.® 

5. Immovable property. — See Notes to Section 16, mpra. 


19. [S. 18.] Where a suit is for compensation for wrong 
c done to the person or to moveable property, if 

lor wrongs to person or thc wpoiig was doiio withiii th© local liiuits of 
moveabief. jurisdiction of one Court and the defendant 

resides, or carries on business, or personally works for gain, within 
the local limits of the jurisdiction of another Court, the suit may 
be instituted at the option of the plaintiff in either of the said 
Courts. 

Illustrations 


(d) A, residing in Delhi, beats B in Calcutta. B may hug A either in Calcutta or in Delhi, 

(6) A, residing in Delhi, publishes in Calcutta statements defamatory of B, B may sue A 
either in Calcutta or in Delhi. 

[1877, S. 18.] 

1. Scope of the Section. 

2. Wrong to person or personal property. 

3. Suit must be one for compensation. 

4. Torts committed outside British India. 

5. **Reside8.” 

6. ‘‘Carries on business.** See Section 20. 

7. “Personally works for gain.** Bee Section 20. 

Other Topics 

SuitH against Govern men t. Srv Note 5. Wrong, See Note 2. 



1. Scope of the Section. — Having dealt witli suits relating to immovable 
propt^rty in Sections 16, 17 and 18 supra, this Section proceeds to deal witli another 
class of cases, namely suits for compensation for wrong done to the person or per- 
sonal property. It declares that suits may be brought cither where the wrong is 
committed, or where the defendant resides or carries on business or [lersonally works 
for gain.' It applies to the High Courts and Chief Courts also. 


Note 3 

1. (’01) 1901 Pun Re No. 1, p. 3. 

2. (22) AIR 1922 Cal 346 (846) : 49 Cal 87. 

Note 4 

1. (*08) 7 Cal L Jour 162 (167). 


2. (’98) 1 Oudh Cas 51 (58). 

(’28) AIR 1928 Pat 824 (325) : 7 Pat 216. 

Section 19 — Note 1 

1. (’16) AIR 1915 Mad 1206 (1207, 1208) : 39 
Mad 433 (439). (Suit for damages for defama- 
tion committed outside British India.) 


Seotton 18 
Motes 8-S 
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In order that the Section may apply — 

(1) there must be a wrong done to the person or personal property, and 

(2) the suit must bo one for compensation therefor. 

8. Wrong to person or personal property. — A wrong, in this Section, 
means the infringement of a legal right^ and is consequently an actionable wrong.* 
Legal civil rights relate to the body, mind, or estate of a person and any invasion of 
such rights will constitute an actionable wrong.® Where there is no legal injury, no 
action will lie."* 

The Section, however, does not apply to all kinds of actionable wrongs but 
only to actionable wrongs to the person or to moveable property. Where wrongful 
criminal proceedings are instituted against a person and he is arrested thereunder, the 
arrest is a wrong done to his person and the Court of the place where he is arrested 
will have jurisdiction to try a suit in respect of such wrong.® Where plaintiffs* cargo- 
boats are wrongfully seized by the defendant, the seizure is a wrong done to moveable 
property, and a suit in respect thereof can be brought at the place where the seizure 
was made.® Where property is lost in one district and is found in another, a suit for 
its recovery may be instituted in the district in which it is found.^ In suits relating 
to moveable property the Court within whose jurisdiction the moveable i)roperty is 
kept has jurisdiction to try the case.® 

3. Suit must be one for compensation. — Suits for injunctions, e, g, against 
disturbances of rights of patent and trade mark, are excluded from the scope of the 
Section.^ Whore the defendant has, by moans of a tort, become possessed of a sum 
of money at the expense of the plaintiff, the plaintiff may elect to sue either for 
damages for tort or for the recovery of money wrongfully obtained by the defendant; 
the latter is based on an implied contract of agency, the defendant being fictitiously 
assumed to have riglitfully received the money as the plaintiff’s agent and to have 
failed to pay it over to his principal, the plaintiff. In the former case, the suit would 
bo one falling within this Section and in the latter, within Section 20 infra,^ 


■ 4. Torts committed outside British India. — The Section applies only to 
wrongs in British India. Cases of wrongs committed outside Britisli India by 


(’26) AIR 1926 PC 88 (89) (PC). (Wrong com- 
mitted in Persia — Suit could V)e brought at 
Quetta where defendant carried on buBiness. 
Rexjort of the Select Committee appended to 
Act No. Ill of 1877.) 

(’84) AIR 1934 All 226 (230), (Suit for recovery 
of money.) 

Note 2 

1. (1860) 13 Moo P C 209 (241) : 15 E R 78 (90), 

Rogers v. Rajendro Dutt. 

(1860) 8 Moo Ind App 103 (131) (P C). 

2. (’01) 25 Bom 230 (230). ((living of false evi- 
dence is not Jin actionable wrong.) 

8. (1898) 1898 App Cas 1(73, 96), Allen v. Flood. 

( 01) 25 Bom 230 (236). 

(1794) 1 Peak N P 0 270, Tarlctoii v. M’Gawley. 
(Intentional driving away of customers.) 
(1881) G Q B D 3.33 (838), Bowen v. Hall. 
(Inducing persons to break contracts.) : 
(1620) Cro Jac 567, Garret v. Taylor. .(Threa- 
tening servants.) ■. r.. 


(1910) 2 Camp 358 (369, 370), Clifford v. 
Brandon. (Preconcerted hissing at actor on 
stage.) 

(1853) 2 B & B 216 (227), Lamloy v. Gye. 
(Inducing persons to commit breach of 
contracts.) 

(1825) 4 B & C 247 (255), Bromage v, Prosser. 
(Slander.) 

4. (1890) 26 L R Ir 268, Kearney v. Lloyd. 
(1892) 1802 App Cas 26 (38), Moghal Steam- 
ship V. McGregor. ' 

(1898) 1898 App Cas 1 (96), Allen v Flood: 
(18.59) 7 C B (N 8) 175 (187),Barl)er v. Lesitcr. 

6. (’70) 6 Bong L R 141 (144). 

(’95) 19 Bom 557 (564). (Offendermustbosued 
where the offence is committed.) 

6. (’0.5) 3 Low Bur Rul 164 (165). 

7. (’68) 9 Suth W R 586 (586). 

8. (’34) AIR 1934 All 226 (230). : , . i 

. Note 9 . .V 

1. For a suit for infringemcht of copyright, 

(1895) 19 Bom 657 (564). 

2. (’36) AIR 1936 Biiiid 229{281){ iSOBinaiiCt 182. 
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defendants residing within the jurisdiction of the Court fall under Section 20 of 
the Code and not under this Section.^ 

0« “ReBideB.'* — The word “resides** does not apply to legal entities such as 
the Government or a company, but to natural persons. Where therefore a tort is 
committed for which the Secretary of State is liable, the suit can be brought only 
where the tort was committed and not elsewhere on the ground that ho “resides” 
thore.^ For fuller notes, see Section 20. 

6 . “CarrleB on buBinoBB.” — See Section 20. 

7. ^‘PerBonally wopkB for isin,** — See Section 20. 


Other tuiU to be institu- 
ted where defendants 
reside or cause of action 
arises. 


20 . [S* Subject to the limitations 
aforesaid, 2 every suit shall be instituted in a 
Court within the local limits of whose juris- 
diction — 


(a) the defendant, or each of the defendants where there 
are more than one, at the time of the commencement 
of the suit, actually and voluntarily resides,® or carries 
on business,® or personally works for gain or 
(i ) any of the defendants, where there are more than one, 
at the time of the commencement of the suit, actually 
and voluntarily resides, or carries on business, or 
X>ersonally works for gain, provided that in such 
ease either the leave of the Court*^ is given, or the 
defendants who do not reside, or carry on business, or 
personally work for gain, as aforesaid, acquiesce in 
such institution;^® or 

(c) the cause of action,^-^ wholly or in part, arises.*® 

Explanation I . — Where a person has a permanent dwelling 
at one place and also a temporary residence* at another place, he 
shall be deemed to reside at both places in respect of any cause of 
action arising at the place where he has such temporary residence. 

Explanation II. — A corporation®* shall be deemed to carry 
on business at its sole or principal office in British India or, in 
respect of any cause of action arising at any place where it has also 
a subordinate office, at such place. 

Note 4 

1. (’15) AIR 1915 Mad 1206 (1208) ; 39 Mad 433. 

Note 5 

1. (’27) AIR 1927 Mad 689 (690) ; 50 Mad 449. (The case of a 
company is covered by the words “carries on business.”) 


Section iV 
Notes i-7 


Section 20 
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Illustrations 

(a) A & tradeBtnan iu Calcutta. B carries on business in Delhi. B, by bis agent in Calcutta, 
buys goods of A and requests A to deliver them to the East Indian Railway Company. A delivers the 
goods accordingly in Calcutta. A may sue B for the price of the goods either in Calcutta, where the 
cause of action has arisen, or in Delhi, where B carries on business. 

(b) A resides at Simla, B at Calcutta and C at Delhi. A^ B and C lieing together at Renaros, B 
and C make a joint promissory note payable on demand, and deliver it to id. A may sue B and C at 
Benares, where the cause of action arose. Ho may also sue them at Calcutta', where B resides, or at 
Delhi, where C resides; but in each of these cases, if the non>rcsidcut defendant objects, the suit 
cannot proceed without the leave of the Court. 


[1877, S. 17 ; Letters Patent: Bombay, Calcutta and Madras, 
Cl. 12.] 


1. Legislative changes. 

2. Scope and principle of the Section. 

3. “Actually and voluntarily resides.** 

4. Temporary and occasional residence — 

Explanation I. 

5. Several places of residence. 

6. Home non-existent or abandoned. 

7. Compulsory residence. 

8. “Carries on business.** 

9. Business through agent. 

10. Secretary of State. 

11. **Personally works for gain.** 

12. Leave of Court — Clause (b). 

13. Acquiescence in institution. 

14. Cause of ac'lan, meaning of. 

15. **Wholly or in part arises.** 

16. Suits on contracts — General. 

17. Place of making the contract. 

18. Place of breach or non-performance 
in general. 


19. Place where money is payable. 

20. Suit for accounts against agent. 

21. Suit for accounts in partnership 
cases. 

2 2. Suits between banker and customer. 

23. Suits on negotiable instruments. 
23a. Suits on assigned debts. 

24. Suit on torts. 

25. Suit for custody of minor. 

26. Suits for restitution of conjugal rights. 

27. Suits for divorce. 

28. Administration suits. 

29. Suit to set aside decree on the ground 
of fraud. 

30. Suit to set aside documents on the 
ground of fraud. 

31. Suits against corporations — Explana- 
tion 11. 

32. Suits against foreigners. 

33. Revision. 

34. Chartered High Courts. 


Other Topics 


Ancestral home at one place and actual residence 
in another. See Note 3, Pt. (5). 

Bond— Cause of action for suit on. See Note 19, 
Pt. (8). 

Carrier — Suit relating to. See Notes 15, Pt. (1) ; 
Note 10 ; Note 18, Pt. (7). 

Cause of action in cases where goods are ordered 
to bo sent by V. P. P. See Note 18 F-N (6). 

Cause of action in suits to compel registration of 
document. See Note 18, Pt. (16). 

Cause of action in suits for breach of contract of 
betrothal. See Note 18, F-N (1). 

Cause of action in suits for dower. Sec Note 27. 
Pt. (2), 

Causti of action in suits for infringement of trade 
marks and copyright. See Note 24, F-N (2). 

Cause of action in suits on hath chitta. See 
Note 19, Pt. (8). 

Causeof action in suits for Viailnumt. See Note 18, 
F-N (2), and Pt. (15). 


Cause of action in suits for services rendered. See 
Note 18, Pt. (14). 

Debtor must seek the creditor. See Note 19. 

“Dwells” as mesint in Clause 12 of the Letters 
Patent. See Note 8. 

Legacy. See Note 3, F-N (1). 

Letters of administration. See Note 28, Pt. (2). 

PlaintifT's right to select his forum. See Note 2, 
Pt. (8). 

Suit on contracts for .sale of goods — Cause of 
action. See Note 18, Pt. (6). 

Suit to recover excess fare paid when goods are 
sent through railway. Sec Note 17, Pt. (16). 

Suit to recover money on a life insurance policy, 
where to be filed. See Note 19, Pt. (6). 

Voluntary residence. See Note 7. 

Zamindari business is not carrying on business 
within the moaning of this Section. See 
Note 8, Pt. (15). 
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1. LeglBlatlYe ohanges. 

(1) The words "every suit’' have been substituted for the words "all other 

suits” in the corresponding Section 17 of the Code of 1882.^ 

(2) Explanation III to the old Section has been omitted and the words 

"wholly or in part” in clause (c) have been newly added.^ 

2. Scope and principle of the Section. — This Section enacts the rule as 
to the forum in cases of personal actions.^ Its provisions are to be read subject to 
the provisions of Sections 15 to 19 as is made clear by the opening words "subject 
to the limitations aforesaid.”^ 

Under the scheme of the Code actions are either those which relate to immo- 
vable property, or those which relate to the person or moveable property, or mixed 
actions partly relating to immovable property and partly personal. The first and the 
third classes of suits have boon dealt with under Sections 16 to 18, supra. Sections 
19 and 20 deal with the second class. 


A Court gets jurisdiction under this Section if — 

(1) the defendant resides or carries on business or personally works for gain 

within the local limits of its jurisdiction, or 

(2) the cause of action arises wholly or in part within such local limits.*** 
ff several causes of action are joined against a defendant, it is necessary that 

the Court should liavo jurisdiction over all causes of action.* The onus is upon the 
plaintiff to establish one or other of the two facts mentioned above.** 

After the question of local jurisdiction is decided, the question of pecuniary 
jurisdiction may arise before any plea affecting the suit is entertained.® 

Tlio rules stated in the various portions of the Section are alternative^ and 
give a choice of forum to the plaintiff. This is based on the general principle 
of law that where a suit can be instituted in more Courts than one, tlio plaintiff 
has a right to select his own forum? And very strong reasons must be shown for 
depriving a plaintiff of such right.® But a plaintiff cannot take advantage of his own 
default to choose liis own forum, JIo cannot, after ho has made his choico and 


Section 20 — Note 1 

1. (’03) 30 Cal 453 (450). (The words “all other 
suits” were held to moan all suits other than 
those mentioned in 8. 10 of the old Code.) 

2. (’ll) 11 Ind Cas 712 (713) : 34 All 49. (The 
change has not altered the meaning of 
“cause of action” in re: contracts.) 

Note 2 

1. (’96) 19 Mad 477 (478). (Plaintiff may choose 

the forum in which to bring the suit.) 

2. (’03) 30 Cal 463 (457). 

(’.31) ATR 1931 Mad 705 (707). 

(’.36) AIR 1936 Sind 229 (231): 80 Sind LK 182. 

8. (’96) 19 Mad 477 (478). 

(’14) ATR 1914 Bom 211 (213,214): 20 Ind Cas 
492 (494, 49.5) : 38 Bom 125. 

(’ll) 9 Ind Cas 824 (824) (All). (Defendant 
neither residing nor cause of action arising 
within jurisdiction — Court has no power to 
entertain suit.) 

(’20) AIR 1920 Low Bur 22 (23). (Suit for 
restitution of conjugal rights.) 

4. (’84) 7 Mad 171 (173). 

(’96) 20 Bom 495 (600). 


(’22) AIR 1922 Oudh 124 (126). (Accounts of 
several shops of xdaintifT troiLted as one with 
consent of defendant — Cause of action for 
accounts is single and not separate.) 

5. (’90) 14 Bom 541 (552). 

(’80) 6 Cal L Rop 417 (420). 

(’30) AIR 1930 Boml50(151):54Boml92. 

6. (’03) 30 Cal 453 (457). 

(’10) 7 Ind Cas 718 (718) : 1910 Pun Re No. 
83, p. 243. 

7. (’13) 21 Ind Cas 789 (801) (Mad). 

8. (’96) 19 Mad 477 (478). 

(’05) 32 Cal 146 (150). 

(’36) ATR 1936 All 514 (515). 

(’23) AIR 1923 Mad 109 (111). 

(’36) AIR 1935 Rang 310 (314). 

[See also (’29) AIR 1929 Sind 170 (171): 23 
Sind L R 365.] 

9. (’14) AIR 1914 Low Bur 37 (39) : 7 Low Bur 
Rul 129. 

10. (’21) AIR 1921 Lah 213 (213, 214). (Payment 
to he made at D but made at L owing to 
plaintiff’s default— L Court has no jurisdic- 
tion to try the suit.) 


BeotionM 

Hotasl-l 
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SMitioir20 
Notes 2r8 


selected the forum, be allowed to change the forum by withdrawing the suit to be 
filed elsewhere.^^^ Nor will a Court get jurisdiction, where, in order to bring a suit 
within the jurisdiction, the plaintiff makes a false averment.^^ 

Where a Court once obtains jurisdiction over a suit, it is not deprived of it 
either by the fact that the place where the cause of action arises ceases to be situate 
within its jurisdiction,^^ or by the defendant changing his residence to a place beyond 
the local limits of its jurisdiction.^*’ 

8. "Actually and volontarily resides." — A Court has jurisdiction to 
entertain a suit, if the defendant resides^ or all the defendants reside* within its 
jurisdiction even if the cause of action arises outside it.* But the residence must be 
an actual and not a constructive residence.* Where a person actually resides outside 
the Court's jurisdiction but has his ancestral home within it, the latter fact would 
not give the Court jurisdiction.® 

The word “ reside” is not used in the same sense in all the Indian Acts or in 
other parts of the Code.® It is in fact elastic and has been differently construed in 


different cases.^ In every case residence is 

10a. (’85) AIE 1935 Rang 310 (314). 

11. (’93) AIR 1923 All 137 (188) : 45 All 193. 

See also Notes to S. 9. 

12. (’28) AIR 1928 Mad 746 (747). 

(’88) AIR 1983 Nag 318 (320) : 29 Nag L R 
342. (Appeal transferred to Additional Judgo 
holding Court in a local area. Local area and 
the Court transferred to another district 
before judgment>-Gourt has jurisdiction to 
deliver judgment.) 

13. (’69) 1869 Pun Re No. 88. 

Note 3 

1. (’93) 1893 Pun Re No. 1 (F B). 

(’71) 16 Suth W R 305 (305). (Suit for legacy 
— Place of heir’s residence is proper forum.) 
(’69) 11 Suth W R 64 (65). 

(’13) 21 Ind Cas 789 (801) (Mad). 

(’28) AIR 1928 Nag 295 (296) : 24 Nag L R 
95. (Defendant living out of British India — 
No decree can be passed with regard to 
moveables with him.) 

2. (’77) 1 Mad 340 (342, 343). 

[See also (’06) 30 Bom 364 (390). 

(’74) 13 Bong L R 91 (100). ("Defendant” 
in Cl. 12 of the Letters Patent means "all 
the defendants”.)] 

3. (15) AIR 1915 Mad 1206 (1208) : 39^rad433. 
(Tort committed outside British India.) 

(’68) 9 Suth W R 215 (216). (Defendant not 
residing within jurisdiction — Court has no 
jurisdiction.) 

(’19) AIR 1919 All 350 (350) : 41 All 513. 
(Parties to partnership suit residing within 
jurisdiction of Court — Property outside 
jurisdiction.) 

(’97) 19 All 450 (451). (Suit for rent of land 
in Gwalior State •— Defendant resident of 
British India — Suit maintainable.) 

■ (’21) AIR 1921 Bom 460 (4UO, 461) : 45 Bom 
< 1228. (Partnership carried on in foreign terri- 

tory — Partners residing within jurisdiction.) 
(’69) 6 Bom H C R A C 29 (30). (Do). 


question of fact and it must depend upon 

(’23) AIR 1923 Cal 619 (621). (Suit for rent.} 
(’26) AIR 1926 Mad 1207 (1208). (Loan bor- 
rowed at B — Debtor permanently residing at 
P and temporarily at B. P Court can try suit 
to recover the loan.) 

(’28) AIR 1928 Nag 56 (58) : 23 Nag LR 170. 
(Suit for mesne profits of property outside 
British India.) 

4. (’67) 7 Suth W R 417 (417, 418). 

[See also (’71) 3 N W P H 0 R 121 (128).J 
(1900) 2 Bom L R 605 (606). 

5. (1900) 2 Bom L R 605 (606). 

(’33) AIR 1983 Lah 851 (851). 

(’21) AIR 1921 All 193 (193). 

(’17) AIR 1917 Lah 30 (31). 

6. See S. 136, 0. 3. R. 2 and 0. 25, R. 1. 

7. (’85) 8 Mad 205 (206). 

(’94) 21 Cal 634 (638), (S. 5 of the Insolvency 
Act — Residence need not be permanent.) 

(’96) 1896 All W N 170 (170). (S. 33 of the 
Registration Act, 1877 — "Reside” has same 
meaning as that in S. 17 of the old Code — 
It does not include domicile.) 

(’81) 6 Bom 100 (101, 102). 

(’81) 8 Cal L Rep 14 (16). (S. 5 of the Insol. 
vency Act — Residence for the purpose of pro- 
secuting insolvency ^tition is not "resi- 
dence” under the Act.) 

(’74) 14 BengL R60(74): 1 Ind App387 (PC). 
("Reside” used in a will was construed to in- 
clude occasional use of the house and keeping 
an establishment there.) 

(’73) 11 Beng L R 254 (255). (S. 5 of the 
Insolvency Act — "Reside” includes occupa- 
tion for trade whether or not accompanied 
by sleeping or dwelling.) 

(’68) 1 Beng L R O C 84 (86). (S. 5 of the 
Insolvency Act-Residence for the purpose of 
filing petition is not "residence” under the 
Act.) 

(’06) 16 Mad L Jour 238 (262) : 29 Mad 239. 
(Insolvency Act — Temporary msidence is 
sufficient to give jurisdiction.) 
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the particular circumstanoes.^ It has also to be determined according to the intention Ssottdtf 
of the Legislature as ascertained from the context and the particular provision in 
which the word occurs.® 

Under the Code of 1869, the word used in this Section corresponding to this 
Section was * dwell*. Clause 12 of the Letters Patent also provides that suits, other 
than those for land, may bo brought in Chartered High Courts if the defendant dwells^ 
or carries on business, or personally works for gain, within the local limits of the 
ordinary original jurisdiction thereof. Strictly speaking, the word ‘dwell* seems to 
have a more extended signification than the word * reside’^® and seems to imply a more 
permanent stay than that denoted by the word ‘reside*.^^ Neither of the words, 
however, necessarily implies a permanent state of things.^® A traveller putting up at 
an hotel, may be said, in one sense to reside there, but a man can be said to ‘dwelP 
in the sense in which the term is used as giving jurisdiction, only in the place where 
he ordinarily and permanently resides;^® that is to say, in the place where his family 
or servants generally reside.^^ The word ‘residence* has also been held to denote the 
place whore a person eats, drinks and sleeps, or whore his family or servants eat, 
drink and sleep. 

The word ‘dwell*, as used in the Letters Patent, and the word ‘ reside* as used 
in Sections 16, 19 and 20, are however often treated as being synonymous^® and have 
been held to denote the fixed and permanent home of a man*s wife and family, to 
which he has always an intention of roturning.^^ The decisions interpreting the former 
word may therefore be usefully looked to in construing the meaning of the latter word.. 


i. Temporary and oooasional reBldeno6->Ezplanation I. — In order to give 
jurisdiction on the ground of residence, something more than a temporary stay is 
required.^ It must be of a more or less permanent character, and of such a nature 
that the Court in which the defendant is sued is his natural forum} Ah occasional 
residence is therefore not sufficient.®"^ Whore a person has a permanent residence at 
one place, ho cannot be said to dwell, also at a place where he casually or temporarily 
resides, without the intention of remaining there.® Where a guru residing permanently 
at N came to B at the invitation of devotees, and, while there, exchanged visits with 
his followers and stayed in a house which had been purchased by him for occasional 


8. (’24) AIK 1924 All GG9 (G70). 

(’79 3 Bom 227 (229). 

(’36) 1G4 Ind Cas 907 (912) (Cal). 

9. (’81) G Bom 100 (101). 

10. (’85) 8 Mad 206 (206). 

11. (’71) 3 N W P H 0 R 121 (122). 

12. (’79) 3 Bom 227 (229). 

13. (’64) 2 Hyde 117 (119). 

(’71) 3 N W P H C R 121 (122). 

(’25) AIR 1925 All 140 (140). 

14. (’67) 7 Sutli W R 349 (350). (Temporary con- 
finement in jail — Court at place where family 
resides has jurisdiction.) 

(’71) 1871 Pun Re No. 17. 

(’70) 1870 Pun Re No. 63. 

15. (’ll) 38 Cal 894 (400). 

16. (’90) 14 Bom 641 (647). 

(’78) 3 Bom 227 (229). (Only difference being 
. . that they are perhaps applied to different 
classes of society.) 

(’76) 1 All 51 (62). 

(’86) 8 Mad 205 (206). 


17. (’75) 1 All 51 (63). 

(’71) 16 Suth W R 240 (244). 

Note 4 

1. (’90) 14 liom 641 (550). 

2. (’90) 14 Bom 641 (652). 

3-4. Marsh 64. 

(’73) 19 Suth W R 341 (343). 

(’96) 18 All 400 (402). 

6. (’71) 3 N W P H C R 121 (122). (To dwell in 
a place is to have permanent abode there.) 
(’63) 1 Bom IT 0 R 113 (114). (A stay for a 
change while on leave.) 

(1900) 2 Bom L R G06 (606). 

(’94) 18 Rom 290 (292). 

(’64) 2 Hyde 117 (119). 

(’17) AIR 1917 Lah 30 (31) ; 1916 Pun Re 
No. 112. (Ancestral home not a place of 
“residence”.) 

(’20) AIR 1920 Low Bur 22 (23). (Casual 
residence as a traveller.) 

(’66) 2 Mad H 0 B 304 (306). (Dwelling at 
Qne place — Cultivation in another.) 
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residence, he was held not to dwell in Similarly where an officer attached to a 
regiment at Vellore went on medical leave to Madras where he resided in a rented 
house and finally returned to Vellore, the latter was held to be the place where he 
dwelt7 But where a person permanently residing in Mysore left his house in charge 
of a servant and went with his wife and family to Madras with the intention of 
remaining there for several months, it was held that he must bo doomed to dwell at 
the latter place.** 

In the case of persons in service, at any place, whether of the Government® 
or of a private i)erson,^" they will be deemed to dwell at the place of service and not 
at the place whore they should have a family house in which their parents live and 
which they occasionally visit. But a person in Government service who is liable to 
be sent to various places and may possibly be left at one place for several years cannot 
bo said to have residence at the place where he is stationed for a temporary purpose 
only.^' 

There is one exception to the rule that a pei'son having a permanent residence 
at one place cannot be said to dwell also at another place where he temporarily 
resides, and that is provided for by Explanation I to the Section. Under the Explana- 
tion a person will be deemed to reside at the place of temporary stay also in respect 
of a cause of action arising at the place where he has such temporary residence.^^ 


5. SeYeral places of residence. — A man may have more than one place 
of residence at the same time^ living sometimes at one and sometimes at another, 
and, during his temporary absence, each liouso though empty, if there be an animus 
revertendif will still be his dwelling place.® In such a case he may be sued in the 
place where he is actually staying for the time being. Thus a person spending his 
time alternatively in the miifassil and in Calcutta and who resided in Calcutta for 
some days previous to the filing of the plaint was held to reside in Calcutta for the 
purposes of jurisdiction.'* 

6. Home non-existent or abandoned. — Every person is deemed in law to 
have a dwelling or place of residence, and where he has none, he will be deemed to 
dwell at the place at which he may l)e actually staying at the tinie.^ 


Illustrations 

(A) i4, who was the Political Agent at Kolhapur and was living in the Government House 
there, left it en route to England on a year’s furlough after having sold off his furniture and stayed 
in Bombay for 3 days before sailing for England, held that A dwelt in Bombay so as to give jurisdic- 
tion to the Bombay High Court.*^ 

(B) A, an officer. attached to a regiment at S having availed himself of a furlough of 2 years 
and having retained no i)Grmancnt place of residence at 8 or elsewhere, attended race mootings at 


(1860) 29 L J Q B 70 (72), Kerr v. Haynes. 
(1862) 21 L J C P 27 (30), Macdougall v. 
Paterson. 

[But see (’12) 14 Ind Cas 578 (573) (Mad).] 

6. (’90) 14 Bom 641 (552, 558). 

(’94) 18 Bom 290 (293). 

7. (’70) 6 Mad H C R 471 (472). 

8. (’ll) 11 Ind Cas 447 (449) ; 34 Mad 257 : 38 
Ind Appl29 (P C). 

9. (’92) 1892 All W N 115 (116). 

10. (’67) 7 Suth W R 417 (418). 

(’73) 10 Bom H 0 R 409 (410). 

[Contra (’76) 1 All 61 (53).] 

11. (’ll) 11 Ind Cas 851 (852) (Low Bur). 

12. (’78) 1878 Pun Re No. 75, page 878. 

(’88) AIR 1938 Lah 120 (121). (Suit can Ije 


brought at both places.) 

(’30) AIR 1930 Cal 347 (847) : 57 Cal 65. 

Notes 

1. (’81) 3 All 91 (102) : 7 Iiid App 196 (P 0). 
(’67) 7 Suth W R 849 (350). 

1 El & El 340 (345), Bailey v. Bryant. 

2. (’76) 1 All 51 (62). 

3. (’64) Cory ton 24. 

(’36) 164 Ind Cas 907 (913) (Cal). 

Note 6 

1. (’01) 25 Bom 176 (178). 

(’65) Coryton 152 : Bourcke O C 127, Morris 
V. Baumgarten. 

[See (’94) 21 Cal 634 (688).] 

2. (’01) 25 Bom 176 (178), 
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Meerut with the intention of leaving after the races, held that during his stay at Meerut he must be 
deemed to have dwelt thore.^ 

(G) A, an officer proceeding from Burma to England and having no residence in Burma else* 
where, stopped for a few days at Madras, held that such residence was sufficient to give the Court at 
Madras jurisdiction over him.^ 

(D) Whore a person actually and voluntarily retains his residence at A' and has not abandoned 
it, but occasionally goes to another place for business, the Court at A' will have jurisdiction to try 
suits concerning that person. The onus of proving that he has abandoned his residence at A' lies on 
the person alleging it.*» 

7. Compulsory resideuoe. — lu order to give a Court jurisdiction on the 
ground of residence, it must he voluntary and actual, A iwrson confined in jail 
cannot be said to reside there voluntarily thougli ho may be residing there actually 
especially when there is nothing to show that he had no intention of returning to 
his former abode on the termination of his imprisonment.^ Under the Code of 1869 
it was hold in some cases'^ that a person resided at the place where ho was laiv fully 
confined. The introduction of the words ‘voluntarily* in the present Section renders 
those cases obsolete. 


8. '^Garries on business*’* — it will be sufficient for a Court to get jurisdiction 
over a person that he sliould carry on business within the local limits of its juris- 
diction.^ Thus, where the cause of action against the defendant residing in the Punjab 
arose in Persia, but the defendant carried on business in Quetta, ho can 1)0 sued in 
respect of such cause of action at Quetta.* The word ‘business,* in its widest sense 
includes, every trade, occupation or profession.^ It is, however, used in the Bection 
in a restricted sense. This is indicated by the words “persoruilly works for gain** to 
bo found in the same Section. The latter words would be unnecessary if the word 
“business** had been intended to bo used in an unrestricted sense.* In this Code, it 
means commercial business alone.** The phrase ‘carry on business* is itself one of 
varying imix)rt and has to be interpreted in each case according to the context and 
the apparent purpose of the Legislature.** Under Clause 12 of the Letters Patent the 
words “carry on business’* have been held to relate to business in which a man may 
contract debts afid l)cc(jme liable to be sued by tho ixirson having business transac- 
tions with him.^ A person is said to ‘carry on business’ when he controls or directs 
it or has a voice in its control or a share in tlie gain or loss.^ T'lie test of carrying 
on Inisiness is not the continuity or tlio intermittency of the business, but tho fact 
of owning interest in the business and receiving profits.^^ Tims, wlvere the owner of 
a ginning factory entered into a special contract of combination with other factory- 
owners, under which his factory was to remain quiescent for some time and ho 
derives a profit on account of such contract, it cannot be said that the factory-owner 


3. (’72) 4 N W P H 0 R 25 (28, 29). 

4. (’85) 3 Mad 205 (207). 

5. (’36) AIR 1936 Lah 853 (854). 

Note 7 

1. (’09) 8 Ind Cas G07.(C08): 1909 Pun RcNo.77. 

2. (’67) 7 Suth W R 349 (352). 

3. 1 Mor 147 (148), Duham v. Mendes. 

1 iBcng F) 8 D A 306. 

Note 8 

1. (’26) AIR 3926 P C 88 (89) (P C). 

(*26) AIR 1926 Mad 427 (427). (BuBinuss carried 
on in two places— Courts in both places can 
entertain a suit for dissolution of partnership.) 

2. (’26) AIR 1926 P C 88 (89) (P 0). 


3. See (’87) 14 Cal 256 (273). 

4. (’87) 14 Cal 256 (273). (Under Cl. 12 of Letters 
Patent 1865.) 

[See also (’63) 1 Mad H C R 286 (293, 294). 

5. (’27) AIR 1927 Mad 689 (690) : 50 Mad 449. 
(And not a business of State orCTOverninent.) 
(’30) AIR 1930 Lah 818 (819). 

(’37) AIR 1937 Mad 293 (294). 

6. (’80) 4 Bom 416 (422). 

(’94) 18 Bom 294 (298) : 21 Ind App 13 (PC). 

7. (’94) 18 Bom 294 (298) : 21 Ind App 13 (P C). 

8. (’22) AIR 1922 All 367 (369). (The phrase is 
used as distinct from personally working.) 

8a.(’82) AIR 1982 Nag 114 (116): 28 Nag LR 118. 
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was* not carrying on the business.®**' The words 'carry on business* mean the carryin^'^ 
on, of business by the person whose business it is, and mean to describe a person 
managing or conducting his own, and not somebody else’s business.® 

But in order to determine whether a person is carrying on a business it must 
first be ascertained what his particular trade or occupation is, and then it must be 
seen whether the facts proved amount to a carrying on of that particular business 
within the jurisdiction. Thus, a guru or high priest of a community who receives 
offerings and presents from his disciples and keeps account of them,^^ or a clerk 
Working in a Government oflice,^^ or a butler employed to look after his master’s 
plate and perform other duties of his occupation,'® or a man who busies himself with 
science or politics and has a great deal of business to transact in respect of those 
matters,'** cannot be said to carry on business. Similarly, zamindari business'®"'® does 
not constitute a carrying on of business. It is doubtful whether the mere letting of 
house property through an agent can be said to be carrying on business.'^ 

To constitute "carrying on of business” at a 'particular place, it is conceived 
that the essential part of the business must take place there.'® Thus, where the 
essential part of the business of a retail dealer in the mufassil consisted in selling 
European goods imported by him and making profits, and he had an agent in Bombay 
who simply purchased and for'toarded the goods to him, it was held that the dealer 
cannot be said to carry on his business at Bombay.'® Similarly, where defendants 
had no ijermanent office at Amritsar but only a travelling agent residing there who 
secured orders for tliem and forwarded them to the head office at Calcutta but who 
had no power to enter into any contract or to receive any money on their behalf, it 
was held that the defendants did not carry on business at Amritsar.®® But where the. 
defendant firm had its head office at Bombay and a sub-office at Amritsar and the 
sub-office conducted corresixmdence with its local customers, received orders, received 
and disbursed moneys and though the orders placed at Amritsar were not binding ' 
unless accepted by the head office, it was held that the defendant firm was carrying 
on business at Amritsar,®®*^ 


The business need not, however, be carried on personally but may be carried 
on through servants or agents.®' The Calcutta High Court has, in the undermentioned 
case,®® however, expressed an opinion to the contrary, relying upon the observations 


8b.(’32) AIR 1932 Nag 114 (115) : 28 Nag LR 118. 

9. (1889) LR 22 QBD1(3,4), Graham v. Lewis. 

(Cited in 14 Bom 541. Words do not apply 
to a clerk who assists another person to carry 
on his business.) 

10. (T>5) 1 Bom II C R 220 (221, 222). 

11. (’94) 18 Bom294(298,299):21IndAppl3(PC). 
(’94) 18 Bom 290 (294). 

(’90) 14 Bom 541 (653). 

12. (’87) 14 Cal 256 (273). (Buckley v. Hann (1849) 

5 Ex. 48, Cited.) 

13. (1889) 22QBD1(5), Graham v. Lewis. (Cited 
ill 14 Bom 541.) 

14 (1889) 22 Q B Dl(5), Graham v. Lewis. (Cited 
in 14 Bom 541.) 

16-16. (’87) 14 Cal 256 (273). 

(’73) 19 Suth W R 341 (342). 

(’75) 23 Suth W R 223 (224). 

17. (’22) AIR 1922 Lah 164 (165). 

13. (’65> 1 Bom BCR 220 (222).’ 


19. (’65) 1 Bom 11 C R 220 (223). 

20. (’23) AIR 1923 Lah 427 (427). 

(’29) AIR 1929 Mad 347 (348). (Company’s 
agency at Madras acting merely as post oflicQ 
and having no discretion cither to conclude, 
vary, or enter into, contracts — Company can- 
not be said to carry on business in Madras.) 
(’37) AIR 1937 Sind 17 (18). 

(’36) AIR 1936 Sind 121 (123) : 29 Sind L R 
292. 

20a. (’33) AIR 1933 Lah 11 (12) : 14 Lah 42. 

21. (’22) AIR 1922 All 367 (368, 369). 

(’18) AIR 1918 Lah 320 (321) : 1918 Pun Ro 
No. 98. 

(’82) 4 Mad 209 (212). 

{See also (’93) 17 Bom 662 (667).] 

[But tee (’88) 12 Bom 507 (522, 523). 
(Foreigner not residing in Bombay but 
carrying on business there through agent, is 
not liable to be sued in Bombay.)] 

22. (’82) 8 Cal 678 (686). 
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;o{ the Madras High Court, in 1 Madras High Court B6port8>286 which has not bean 
followed by that High Court in a later case.^® 

It is not nedossary that there should be a head office or a regular place of 
business in order to *‘carry on business.** Thus, a person residing at A who goes twice 
or thrice a week to a friend's house at G and does business there will be held to 
carry on business there.^"* 

9. Basiness thPOU|h a^ent. — As has been soon already, a business thay bo 
carried on through an agent^ and it is not necessary that the principal should have 
ever gone to the place of business at all. But it is essential that the agent must be 
an agent in the strict sense of the term^ and must attend exclusively to the business 
of the principal. A i)erson conducting business at a place through commission agents 
or brokers® or general agents^ cannot be held to carry on business there. A manager 
of a joint Hindu family is not an agent in the strict sense and the members of the 
family cannot be said to carry on business through him at any place.® 

10. Seoretary of State. — The words “carry on business** are inappliCablb 
to the Secretary of State for India in Council.^ Nor do the words “actually and 
voluntarily resides** apply to the Secretary of State. They refer only to natural 
persons and not to legal entities? 

11. "Personally works for £ain.*’ — It is sufificient to give a Court juris- 
diction if the defendant personally works for gain within the local limits of its 
jurisdiction. To constitute work tliere must bo some x>hysical or mental effort.^ A 
gtmi accoiDting i)resents and offerings from his clielas and invoking blessings uix)n 

23, (’82) 4 Mad 209 (212). 3. (’71) 8 Bom H 0 R 0 C 102 (113). 

24. (’64) 2 Hyde 79 (83). 

(’71) 16 Suth W R 0 G IG (27). 

Note 9 

1. See Note 8, Foot note 21. 

See also the following cases: 

(’37) AIR 1937 All 208 (217) ; I LR(1937) All 
234. 

(’08)’26 Mad 544 (553) : 30 Iiid App 220 (PC). 

(’98) 17 Bom 0G2 (665). 

(’80) 5 Gal 005 (610). (A trader, residing out 
of the jurisdiction of High Court hut carry- 
ing on business at Calcutta by agent, can bo 
adjudicated insolvent in Calcutta.) 

(1900) 23 Mad 458 (472). (Person acting as 
agent should be an agent in the strict and 
correct sense of the term.) 

2. (1900) 23 Mad 458 (472). 

(’36) AIR 1936 Sind 175 (178) : 29 Sind h R 

410. (Where jurisdiction is sought to bo on 
forced against a person who carried on busi- 
. ness through an agent, such agent. must be 
an agent strictly so called and not a com- 
mission agent or a broker or a general agent.) 

(’36) AIR 1936 Sind 121 (128) : 29>Sind L R 
292. (Expression “carrying on business’ ’does 
not apply to an agent who is a mere i^ost 
office for bringing about contracts.) j 
[See also (’03) 26 Mad 544 (553) : 30 Ind 
App 220 (P C). (MaAaget of joint Hindu 
family property is not ah ageist oif the 
members of the family.)] •: lu i u 


{ O'j; 11 auiii w n oou [oni;. 

(’37) AIR 1937 Sind 17 (18). 

(’36) AIR 1936 Sind 175 (178) ; 29 Sind, fi B 
410. 

(’36) AIR 1936 Sind 121 (123) ; 29 Sind L R 
292. 

4. (’66) 3 Mad H C R 146 (148). (General agent 
who acted as broker also.) 

(’23) AIR 1923 Lab 427 (427). 

(’36) AIR 1936 Sind 175 (178) : 29 Sind L R 
410. 

(’36) AIR 1936 Sind 121 (123) ; 29 Sind L R 
292. 

5. (’03) 26 M.ad 544 (653) : 30 Ind App 220 (PC). 

[But tee (’22) 67 Ind Cas 69 (70) (Lah). 
(Where cases not referred to.)] 

Note 10 

1. (’27) AIR 1927 Mad 689 (690. 692) : 60 Mad 
449. (Dissenting from 1 Mad H C R 286.) 
(’87) 14 Cal 256 (272). 

(’13) 40 Cal 308 (317) : (Following 14 'Cal 256.) 
(’87) l4 Cal 262n. 

(’62) 1 Hyde 37 (41). 

(’30) AIR 1930 Lah 818 (819). 

[See also (1880) L R 15 Ch D 1 (9, 10), 
Kiiiloch V. Secy, of State. (Cited in 14 
Cal 256.)] 

2. (’30) AIR 1930 Lah 818 (819). 

Noi^e 11 j 

1. (’90) 14 Bom 541 (di3, ’664). i ' v V ! 
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them in return cannot be said to be personally working for gain.^ An Advocate, who 
though residing outside the station whore the High Court is located, appears in the 
High Court whenever he is engaged, works for gain within the local limits of the 
jurisdiction of the High Court.*’ Similarly a person residing at A and coming 
constantly to Calcutta for making contracts, works for gain within Calcutta.* 

As already observed, the carrying on of business may bo either in person or 
through agents; but the work for gain must be in person. On this ground a person 
carrying on business through an agent cannot be said to personally work for gain 
where the agent carries on the business.® 

The Government of India cannot be said to “work for gain” anywhere as the 
income obtained by it is held for the benefit of the Indian Exchequer.® 


12. Leave of Court — Clause (b). — Where no part of the cause of action 
arises within the jurisdiction and some of the defendants reside outside it, leave to 
sue them all should be obtained, unless they acquiesce in the institution of the suit.^ 
No leave is necessary where the cause of action arises within the Court's jurisdiction 
though some of the defendants reside outside it.^’^ The clause is not to be read as 
limited to persons merely residing outside the limits of the territorial jurisdiction of 
the Court but within British India. It makes no diflferonce whether the defendants, 
in respect of whom leave is asked, are residents of British India though outside the 
local limits of the Court's jurisdiction or are residents outside British India.^'* 

Under Clause 12 of the Letters Patent, it is necessary that the leave should 
be obtained before the institution of the suit.*^ Under clause (b) of this Section, 
however, the leave may be granted even after the institution of the suit.® The leave 
may be given even after the decision of the preliminary issue as to jurisdiction, but 
before the plaint is ordered to be returned for presentation to the proper Court. 
But it is necessary that the grant of leave should bo distinctly sought and obtained* 
and cannot be inferred from the plaintiff being allowed to continue the suit.® In 
exercising its power to grant or refuse leave to sue, the question of convenience of 
parties should be taken into consideration.® No notice is necessary to the defendants 
residing outside jurisdiction, of an application for grant of leave to sue under this 
Section.^ But the leave cannot bo given arbitrarily, and when the defendants who 
reside outside jurisdiction do not appear, the Court is bound to consider their position 


2. (’94) 18 Bom 290 (294), 

(’90) 14 Bom 541 (553, 554). 

3. (’78) 6 N W P H 0 R 43 (45). 

4. (’62) 2 Hyde 79 (83). 

5. (’69) 11 Suth W R 530 (531). 

6. (’87) 14 Cal 256 (274). 

(’02) 1 Hyde 37 (41, 42). 

Note 12 

1. (’22) AIR 1922 Bom 152 (15.3) : 46 Bom 229. 

[See (’17) AIR 1917 Mad 404 (40 5).] 

la. (*29) AIR 1929 Sind 170 (171, 172) ; 23 Sind 
L R 365. 

lb. (’38) AIR 1938 Mad 731 (733) : I L R (1938) 
Mad 1080. 

2. (’07) 34 Cal 619 (626). 

• 1 Ind Jour (N S) 218. 

(’97) 21 Bom 126 (133). 

(’96) 20 Bom 767 (774, 775). 

(’91) 15 Bom 93 (97). 

(’67) 11 Bom 649 (652). 


(’74) 13 Bong L R 91 (98). 

For other cases^ see the following : 

(’79) 4 Cal L Rep 366 (370). 

(’08) 35 Cal 394 (398, 399). (Objection that 
IciiYC has not been properly obtained may be 
waived.) 

3. (’06) 30 Bom 570 (574). 

3a. (’33) AIR 1933 Sind 179 (180) : 27 Sind L B 
230. (Oisrrctioii of trial Court as to grant of 
leave not to be lightly interfered with in ap- 
peal— -But where Court refuses to exorcise dis- 
cretion Appellate Court may interfere.) 

4. (’91) 16 Bom 93 (98). 

(’80) 4 Bom 482 (488). 

5. (’03) 1903 Pun Re No. 27. 

6. (’07) 30 Mad 438 (440) (Application under 

Cl. 12, Letters Patent.) 

7. (’04) 26 All 603 (605). 

(*21) AIR 1921 Low Bur 19 (19, 20) : 11 Low 
Bur Bui 26. 



PLAGE OF SUING 


319 


before granting leave. This obligation is in no way lessened when they do appear 
and object, especially when the objecting defendant is the real person against whom 
the plaintiff wants to proceed.^® Where leave is granted under this clause without 
issuing notice to the opposite party, the Court can in the exercise of its inherent 
powers hear any objection against the grant of such leave and pass such orders as arc 
necessary in the interests of justice.® 

IS. Acquiescence in institution. — Under Section 20 of the Code of 1882, 
which provided that any defendant not applying for stay of proceedings before the 
issues are settled “shall be deemed to have acquiesced in the institution of the suit,’’ 
it was held that if a non-resident defendant did not apply for a stay of proceedings, 
he should be taken to have “acquiesced** in the institution' though ho objected to 
the jurisdiction in his tvriUen statement? But the said Section has not now been 
re-enacted in tlie present Code as sufficient provision for transfer of suits has been 
made in Sections 22 to 24 of the Code. A defendant who objects to the jurisdiction 
will not be deemed to have acriuiescod in the institution simply because he did not 
apply for transfer of the case.® A defendant who appears and does not object to the 
jurisdiction, may, it is conceived, be held to have acquiesced in the institution. 

Where a suit is brought against defendants some of whom reside within, and 
some without the jurisdiction of the Court, and neither the leave of the Court has 
been obtained nor acquiescence shown on the part of the defendants not residing 
within jurisdiction, the suit cannot proceed against those only of the defendants 
within jurisdiction.'* 


14. Cause of aotion. — As has been seen already in Note 2 above, a Court 
will have jurisrliction over a matter if the cause of action arises within the local 
limits of its jurisdiction.' And such jurisdiction is not affected by the death of the 
person originally liable.® 


The words “cause of action” are sometimes used in a restricted sense and some- 
times in a wider sense.® In the restricted sense it means the circumstances forming 
the infringement of tlie right or the immediate occasion for the action.* In its wider 
sense it means the necessary conditions for the maintenance of the suit, including 
not only the infraction of the right but the infraction coupled with the right itself.® 
It has been compendiously defined to mean every fact which it would be necessary 


7a. (’38) AIK 1938 Nag 262 (263). 

8. (’88) AIK 1933 Lah 200 (200, 207). 

[But tee (’38) AIR 1938 Pesh 16 (17).] 

Note 13 

1. (’OH) 6 Mad L .lour 38 (39). 

(’88) 6 Mud 84i (.349). 

(’06 30 liom 81 (83). 

(’85) 9 Jloin 206 (208). 

[But M. (’03) 1908 Pun He No. 27.) 

2. (’98) 8 Mad L Jour 38 (39). 

(’06) 30 Horn 81 (82, 83). 

3. (’16) AIR 1915 Cal 62 (63). 

4. (’22) AIR 1922 Bum 152 (158) ; 40 Bum 229. 

Note 14 

1. Sm the following caBcs : 

(’86) 9 Boin 454 (455). 

(1900) 24 Bum 407 (413). 

(’90) 12 All 212 (216, 217 >. 

(’96) 22 Cal 833 (840). 

(1900) 1900 Pan Re No, 98. (Suit againat 
military officer — Court where cause of action 


ariKos has jurisdiction.) 

2. (’62) 2 Ifydo 18 (21). 

(See also (’72) 9 Bom II C R 429 (432). 

3. (’9.5) 22 Cal 833 (840). 

(’82) 4 All 423 (425), (Cause of action com- 
prehends material portion of the cause of 
action.) 

(’83) 6 All 163 (173) : 1882 All W N 202 (PB). 
(’68) 3 Mad H C R 384 (400). 

[See alto (’83) 5 All 277 (279, 280).] 

4. (’82) 9 Cal 105 (110). 

(’14) AIR 1914 Cal 854 (867). (Suitforinjuno- 
tion may bo filed in the Court whore the 
plaintiff’s rights were interfered with.) 

(’13) 20 Ind Cas 347 (348) (Cal). 

(’02) 6 Cal W N 685 (588). 

[5e« (’89) 12 Mad 134 (136).] 

[See also [’74) 14 Beng L R 367 [369).] 

6. [’68] 8 Mad H 0 R 384 [406). 

[’88) 5 All 163 [178) [P B). 

(’87) 14 Cal 266 [270). 
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for. the plaintiff to prove, if traversed, in order to support' his right to the judgment 
of the Court. It does not comprise every piece of evidence which is necessary to proye 
each fact, but every fact which js necessary to be proved.’ In other words, it means-, 
the whole bundle of material facts which it is pecessary for the plaintiff to prove 
in order to entitle him to succeed in the suit.’^ In delivering the judgment of the 
Board, in ChaTid Kuar v. Partab Singh, I. L. R. 16 Calcutta 98, Lord Watson 
observed as follows: “Now the cause of action has no relation whatever to the defence 
wWch may be set up by the defendant, nor does it depend upon the character of the 
relief prayed for by the plaintiff. It refers entirely to the grounds set forth in the 
plaint as the cause of action, or, in other words, to the media upon which the plaintiff 
asks the Court to arrive at a conclusion in his favour.”* Whether any particular facts 
constitute a cause of action has to be determined with reference to the facts of each 
case* and with reference to the substance rather than the form of the action.*® The 
cause of action must, however, be antecedent to the institution of the suit and cannot 
be furnished by the pleadings themselves.** Where two or more causes of action against 


«; (1888) li K 38 Q B D 138 (181), Bead v. 
Brown. (Followed in IG All 166.) 

(1873) L B 8 0 P 107 (116), Cooke v. Gill. 
(’37) AIB 1937 A11208(310):ILB(1937) All 334. 
<’33) AIB 1933 All 543 (645) : 54 All 536. 

I ’M) AIB 1917 All 17 (18) : 39 All 506. 

<’96) 18 All 483 (434). 

I ’96) 18 All 131 (137). 

<’05) 39 Bom 368 (372). 

I ’81) AIB 1931 Gal 669 (662) : 58 Cal 539. 

I ’04) 81 Cal 274 (382). 

(’17) AIB 1917 Mad 321 (222). 
^’06)lNagLK4 (5,6). 

4 ’22) AIB 1922 Oudh 109 (111). 

(’05) 8 Oudh Gas 389 (393). 

’ll 11 Ind Cas 851 (862) (Bang). 

I ’26 AIB 1936 Sind 31 (32):20 Sind LB 209. 
’21) AIB 1921Sitid 200(201) : 17 Sind L B 41. 

7. (’33) AIB 1933 Bom 179 (180) : 67 Bom 806. 
(’33) AIB 1932 Bom 42 (46). 

(’34) AIB 1934 All 226 (229). 

. (’03) 25 All 48 (52). 

(’94) 16 All 165 (170) (P B). 

(’06) 30 Bom 167 (170). 

(’05) 29 Bom 368 (372) : 7 Bom L B 20. 

(’04) 6 Bom L B 1038 (1040). 

(’97) 31 Bom 126 (138, 134). 

(’81) 5 Bom 42 (45). (Suit by liquidator of 
- Bank against defendant for failure to respond 
' to cull on sharers — Sorvico of balance order 


la not necessary and is not a part of the cause 
of action.) 

(’37) AIB 1937 Cal 648 (645). 

(’35) AIB 1985 Cal 160 (167) : 61 Cal 1023. 

(’81) AIB 1931 Cul 659 (662) : 68 Cal 589. 

(’19) AIB 1919 Cal 1014 (1015). 

(’95) 22 Cal 461 (458). 

(’05) 1905 Fun ^ No. 1. (Suit to set aside 
several alienations by widbw-^Bach aliena- 
tion gives rise to a separate cause of'action.) 

(’23) AIB 19'33 Mad 109.(110). 

('’21) AlB i921;Mod 66^665). 

(*19) AIB 1919 Mad ^'§8 (884), - . - '-/i 

(’24) AIB 1924 Mag 808 (809).!;/. m .'v / ) 


(’14) AIB 1914 Oudh 314 (815). 

(’06) 3 Low Bur Bui 66 (60). 

(’36) AIB 1936 Sind229(231);30SindLB183. 
(’88) AIB 1983 Sind 179(180, 181):27SindLB 
230. 

(’26) AIB 1926 Sind 81 (82) : 20 Sind LB209. 
(’26) AIB 1925 Sind 182 (184): 19 SindLB 207. 
(’14) AIB 1914 Sind 146 (147):8 Sind LB 107. 
(1889) 22 Q B D 138 (131), Bead v. Brown. 
(1878) L B 8 C P 107 (116), Cooke v. Gill. 
[Bee also (’87) 11 Bom 649 (652). (In ease 
of an action on contract it consists of the 
making of the contract and of its breach ih 
the place where it ought to be performed.) 

8. Bee also the following cases: 

(’02) 25 Mad 736 (739). 

(’10) 8 Ind Cas 9 (11) (All). (The infringement 
of some right entitling the owner to seek the 
assistance of the Court.) 

(’82) AIB 1932 Bom 42 (43). 

(’05) 7 Bom L B 925 (927). (Cause of action 
does not mean cause of action according to 
the facts stated by the defendant.) 

(’19) AIB 1919 Cal 194 (194, 196). 

(’07) 1907 Pun Bo No. 67. (Cause of action 
does not depend on the relief claimed.) 

(’17) AIB 1917 Mad 221 (223). 

(’10) 6 Ind Gas 233 (2.36) : 34 Mad 97. 

(’17) AIB 1917 Nag 1 (4). 

(’06) 1 N.ag L B 4 (6). 

(’29) AIB 1929 Fat 685 (687) : 9 Pat 447. 

9. See (’22) AIB 1922 Nag 127 (128). 

10. (’92) 19 Cal 372 (379). 

(’73) 20 Buth W B 377 (380) : Ind App Sup 
Vol. 212 (P C). 

(’75) 3 Ind App 283 (285) : 1 Cal 144 (P C). 
[Bee also (’24) AIB 1924 Bang 146 (147) : 1 
Bang 694. (Meaning of the pzpyession 
should bo gathered from the previoviflegis- 
laliun in India and not from definitions of 
the expression in English decidons.)) ; 
11..(’19) AIB 1919 Pat507(610):4i^I«3<>a>lB87. 

,: ;(’93). 15 411822 (408), , , 
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tti defendant are sought to be joined in one suit, the Court to whioh tho plaint is B90tk!9'8Q 
presented must have jurisdiction over both the causes of action;^^ Notes 

15. “Wholly OP In part ariBes.*’ — This clause makes it clear that in all 
oases covered by this Section a suit may be instituted whore a part of the cause of 
action arises. Where a right and an infringement thereof are both necessary to be 
proved before relief can be granted, the cause of action arises partly where the right 
was created and partly where it was infringed. Thus, where freight was collected 
from the plaintifiP at Calicut, but the goods were short delivered, the cause of action 
for refund of the freight and for price of goods short delivered arises in part at 
Calicut.^ Similarly the refusal to refer to arbitration on the part of one of the par- 
ties is a fundamental part of the cause of action in an application under Schedule II, 

Paragraph 17 to have the agreement filed in Oourt.^* 

If the creation of the right and the infringement thereof both happen at a 
particular place, the whole cause of action will he said to arise there. But if they 
take place in different places, parts of the cause of action arise in the different 
places.* Where the infringement itself is in respect of several items, parts of the 
cause of action arise in the several places of infringement in respect of those items.** 

The corresponding Section of the Code of 1882 was amended hy the addition 
of an Explanation, being Explanation III, which provided that in suits arising out 
of contract^ the cause of action arose within the meaning of the Section at any of 
the following places, namely — 

( a) The place whore the contract was made. 

(h) The place wliere the contract was to bo performed or performance 
thereof completed. 

( c) The place wliero, in performance of the contract, any money to which 
the suit relates was expressly or impliedly payable. 

This Explanation had been added to the old Section to make it clear that suits 
^arising out of contract could be instituted in the Court within the local limits of 
whoso jurisdiction the cause of action arose either wholly or in part. But this gave 
rise to doubts whether other classes of suits could bo instituted in a Court within 
the local limits of whose jurisdiction part only of the cause of action arose. It was, 

•however, held in the undermentioned case,* following older decisions,^ that the intro- 
duction of the said Explanation did not effect any change in the law and that a 

12. (’84) 7 Mad 171 (173). 

(’89) AIR 1939 All 163 (164) ; I L R (1939) All 
167. (Suit for two reliefs based on two inde- 
pendent causes of action — Court having 
jurisdiction in respect of one only — Mere fact 
that the plaintiff has sued in one plaint for two 
reliefs would not give jurisdiction to Court 
in respect of other cause of action.) 

Note 15 

1. (’19) AIR 1919 Mad 883 (884). 

(’15) AIR 1915 A1153(54):26IndCa8620(621). 

(Goods booked at Cawnporc— Suit for recovery 
of excess freight tenable in Cawnpore.) 

(’82) 4 All 428 (425). (The term, as used in 
this Section, docs not necessarily moan the 
whole of the cause of action.) 

la.(*8d) AIR 1938 Lah 18 (21, 22). 

2. (’18) AIR 1918 Lah 62 (52) : 1918 Pun Re 
No. 26. 


(’18) AIR 1918 Lah 320 (320) : 1918 Pun Re 
No. 98, page 325. 

(’78) 3 Cal 264(269). (Jewels obtained by fraud 
at G and pledged at iST— Cause of action for 
recovery arises at G.) 

(’74) 13 Beng L R 91 (99). 

(’68) 4 Mad HCR 218 (222). (Contract entered 
into at S for carrying on partnership at B — 
Goods to be sent to Madras — Price payable 
at Madras — Cause of action arises partly in 
Madras.) 

2a. '28) AIR 1928 Mad 109(111). (Reversionary 
right to properties situate in diflercnt local 
jurisdictions.) 

3. (’03) 25 All 48 (52, 58). 

4. (’83) 6 All 277 (279). 

(’75) 14 Beng L B 867 (869). 

(’89) 18 Bom 404 (415). 

(’75) 1 Bom 28 (48). 


3CPC. 21. 
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Oourt would have jurisdiction if the material part of the cause of action aroso 
within its jurisdiction. The effect of the present addition of clause (c) of the Section 
in substitution of the old Explanation IIL is to leave no room for doubt that all 
classes of suits can be instituted where the cause of action arises wholly, or in part. 
The old Explanation III has now been omitted, but the cases decided thereunder 
are still good law in cases arising out of contract.^ 

It must, however, be noted that a party to a contract cannot rely, at his 
option, on any of the alternatives mentioned in the old Explanation III in order to 
sue in any particular forum. It depends in each case upon the allegations in the 
plaint in support of the relief claimed. Thus, where under a contract goods had to 
be delivered at A and the price was payable at B, the- cause of action for the non- 
delivery of the goods will arise at A alone,® and that for the non-payment of the 
price will arise at B alone.^ 


16. Suits on oontraots — General. — The meaning of the expression ' cause of 
action*’ when applied to suits based on contracts should be ascertained by a considera- 
tion of the meaning of the expression in the past in the course of the development 
of legislation in India and the case law based thereon.^ In a suit based on a contract 
the cause of action will consist of the making of the contract and of its breach at 
the place where it is to be performed.^ An action therefore for broach of a contract 
can, at the option of the plaintiff, be brought either at the place where the contract 
was made or the place whore the breach was committed.® Originally the place of 
making the contract alone was regarded as the proper forum of action and it was only 
afterwards that the place of jierformance and the place of breach came also to bo 
regarded as forums of action.^ See also Note 15, ante. 


(’83)9 0al 105 (111). 

{See also (74) 13 Bcng L R 461 (467, 471, 
472).] 

5. (’33) AIR 1933 Bom 179 (180) : 57 Bom 306. 
(’ll) 11 Ind Gas 712 (713) ; 34 All 49. 

As to whether under Clause 12 of the Letters 
Patent, the High Court has jurisdiction in 
cases where the cause of action arisesin part 
within its jurisdiction, see the following 
cases : — 

(’78) 1 Mad 376 (377). (Whole cause of action 
must arise vrithin limits. But, if part arises 
then leave must be obtained.) 

(’04) 27 Mad 494 (495,496). 

(’96)20 Bom 16 (44, 45). (Partly arising — 
Lcavo must bo obtained.) 

(’87) 11 Bom 267 (267). (Do.) 

(’76) 1 Bom 23 (36). (Part arising within 
jurisdiction — Leave obtained.) 

(’87) 14 Cal 266 (270). (Means the whole 
cause of action — Contract as well as tho 
breach must have taken place within tho 
jurisdiction of the Court if leave is not taken.) 
(*66) 1 Ind Jur (NS) 218. (If part arises, then 
leave must bo obtained.) 

6. (’20) AIR 1920 All 142 (143): 42 All 480. 

7. (’20) AIR 1920 Mad 146 (148). 

Note 16 

1. (’24) AIR 1924 Rang 2 (8): 1 Rang 231. (Not 

by reference to any English decision or the 
construction of any English Statute.) 

2. (*87) 14 Cal 256 (270). 


(’22) AIR 1922 Lah 164 (165). 

(’97) 21 Bom 126 (134). 

(’91) 16 Bom 93 (102). (Letters Patent.) 

(’87) 11 Bom 649 (662). 

(’76) 12 Bom U C R 113 (125, 126). (Letters 
Patent.) 

(’67) 1867 Pun Re No. 29. 

(’04) 27 Mad 494 (495). 

(’24) AIR 1924 Rang 2 (7): 1 Rang231. (Con- 
tract of insurance — Loss to property insured 
is not a cause of action.) 

(’18) AIR 1918 Low Bur 101 (102): 9 Low 
Bur Rul 75. 

(’39) AIR 1939 Pat 294 (294, 296). (Place of 
suing is either where contract is made or 
where it is agreed to bo performed->In the 
absence of plea to tho contrary by defendant 
it may be taken that money was to bo repaid 
where the transaction was made.) 

(1864) 2 Hurl & C 954 (967, 968), Sichel v. 
Borch. 

[But see (’82) 8 Cal 483 (490, 491, 495) 
(FB). (Letters Patent.) 

(’28) AIR 1928 Nag 305 (.306). (Suit on fire 
insurance — Part of cause of action arises 
where fire occurs.)] 

3. (’78) 1 Mad 376 (377). 

(’32) AIR 1932 Sind 9 (12): 26 Bind L R167. 
(’33) AIR 1933 Bom 179 (180): 67 Bom 306. 
(’74) 22 Suth WR79(81). 

(’73) 20 Suth W R 6 (7). 

(’19) AIR 1919 Lah 272 (272). 

4. (’74) 13 Beng L R 461 (472). 
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When a contract is both made and broken at a particular place, the whole 
cause of action will arise there. Thus, where a promissory note is made and delivered 
in Calcutta, and is also payable to a payee who resides in Calcutta, the whole cause 
of action arises at Calcutta.® Similarly, where A sends money to B at Bombay who 
receives it undertaking to buy goods there and ship them to A at Karwar, but fails 
to do so and A sues B for the return of the money, it was held that the making of 
the contract (i.e., receipt of the money and the undertaking) and the breach (i.c., for 
failure to ship goods from Bombay) both having occurred at Bombay, the whole cause 
of action arose there.® 

The place where the cause of action arises in resi)ect of any contract must be 
determined with reference to the terms of the original contract itself and not by 
subsequent negotiations thereafter.^ 

17. Place of making the contract. — As has been seen in the above Note, 
the making of the contract itself is a part of the cause of action.^ But antecedent 
transactions in respect of which a contract is made will not furnish a cause of action 
for a suit on the contract. Thus, whore A executes a hundi in favour of B, at Bassum 
in respect of an antecedent transaction which had taken place at Bombay, the Court 
at Bombay has no jurisdiction to entertain a suit on the contract.® 

A contract is made when an offer of one party is accepted by the other party.* 
An offer, however, must bo distinguished from an invitation to offer} Whore a 
catalogue is sent by a firm to any iierson, and ho orders for an article mentioned 
therein, it is he who is really making the offer, the catalogue being merely an invi- 
tation to offer.® The offer itself is a part of the cause of action for a suit based on 
the contract.® 

Where the parties ixsrsonally meet at any place and the proix)8al of one is 
accepted by the otlier, that jdace, of course, will be the place of making the contract. 
If the proposal and acceptance thereof are made in different places, the place of 

(’84) 5 All 277 (280). (Making of contract is 
material part of the cause of action.) 

(’83) 4 All 423 (426). 

(’96) 21 Horn 126 (133, 134). 

(’19) AIR 1919 Lah 272 (278). 

(’18) AIR 1918 Lah 52 (52): 1918 Pun Re 
No. 26. 

( 04) 27 Mad 356 (359, 360). 

(’23) AIR 1923 Nag 167 (169). 

(’29) AIR 1929 Oudh 91 (92): 4 Luck 347. 
(’24) AIR 1924 Rang 2 (7): 1 Rang 231. 

(’18) AIR 1918 Sind 1 (3): 12 Sind L R 93. 
[S«« also (’71) 16 Suth W R 600 (500).] 

2. (’10) AIR 1916 Bom 227 (227): 40 Bom 473. 

3. (’05) 32 Gal 884 (889, 890). 

4. (’20) AIR 1920 Mad 177 (179). 

5. (’09) 1 Ind Gas 326 (327) (Oudh). 

(’22) AIR 1922 Lah 100 (101). 

[Sec also (’32) AIR 1932 Bom 291 (298): 56 
Bom 324. (Agent sending out terms or 
quotations to the ^ple — No contract 
arises on such letter.) 

(’38) AIR 1938 Nag 186 (188). (Letter 
written by defendant stating the terms on 
which he did business held to bo not an 
oiler but an intimation of readiness to 
transact business.)] 

6. (’20) AIR 1920 Mad 814 (814). 


(’31) AIR 1931 Mod 115 (116). ('I'bus though 
contract was made in a Native State, British 
Gonrts will have jurisdiction where the first 
item of performance began.) 

(’30) AIR 1930 Rang 216 (218). 

6. (’67) 1 Beng L R O C 85 (37). 

[See also (’37) AIR 1937 Lah 800 (801). 
(Suit by Bank at L on pro-note executed 
by A, B, C and D — Pro-note signed by .1 
at N and then delivered to Bank at L by 
/I with implied authority of A — L Gourt 
held had jurisdiction to try the suit 
against .4.)] 

6. (’94) 18 Bom 48 (46). 

7. (’22) AIR 1922 Nag 127 (128). 

Note 17 

1. (’74) 22 Suth W R 79 (82). 

(’12) 16 Ind Gas 12 (18): 1912 Pun Re No. 111. 
(’36) AIR 1936 All 514 (616). (Contract was 
entered into at A by a canvasser of the defen- 
dant and the proprietor (defendant) himself 
signed t^ contract at S — Pact of cause of 
action arose at A.) 

(’29) AIR 1929 All 286 (286). 

(’26) AIR 1926 All 828 (828). 

(’19) AIR 1919 All 296 (297): 41 All 602. 


Beoiion 
Notes 16-11 
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acceptarice will be the place where the contract is made/ The whole correspondence, 
if the contract was made by correspondence, must be looked into in order to find out 
where the proposal was accepted/ Where the contract is entered into by postal com- 
munication, the contract will be deemed to be made where the letter of acceptance 
is posted, and not where it is received/ The communication of the acceptance of the 
proposer only affects the time of the coming into force of the contract and not the 
place of making the contract/^ If the acceptance of a proposal consists of the perfor- 
mance of a condition of the proposal, the contract will be deemed to be made where 
the condition is performed/^ If an agreement is to be executed by the plaintiff, part 
of the cause of action arises where the agreement is executed/^ 

Where the contract purports on the face of it to have been made at any par- 
ticular place, as for instance a promissory note dated at X, it will be presumed to 
have been made there, though it might actually have been made elsewhere/^ Where 
in a suit upon the breach of a contract to deliver goods, it did not appear where the 
contract, if any, was made, the mere fact that an advance on account of the contract 
was made at a particular place would not give the Court of that place jurisdiction 
in the suit/^ 

The principles enunciated above apply both to express as well as implied 
contracts and to obligations resembling those under contracts. Thus, where excess of 
freight is paid to a Railway Company at a particular place, there is an implied con- 
tract on the part of the Company to return the excess and a cause of action for a 
suit for return of the excess will arise, in part, where the obligation to return came 
into existence, namely where the excess was paid.^® Similarly where plaintiff sent a 
larger quantity of goods to defendant than that ordered for, and the latter returned 
the same and the plaintiff filed a suit for damages, it was held that the cause of 
action arose wherefrom tlio defendant returned the goods.^® Similarly where goods 
were lost in one district and found in another, the finder is under an obligation to 
return them at the place where he found them and the Court of that place will have 
jurisdiction to entertain a suit for the recovery thereof.^^ 


18. Place of breach or non-performance in general.— As has been men- 
tioned already, the place of breach will also furnish the forum for a suit on contract, 
even though the place of making it be not within the forum.^ The place of breach is 


7. (’05) 32 Cal 884 (889, 890). 

(’23) AIR 1923 Lah 427 (427). 

(’19) AIR 1919 Lah 26 (27) ; 1 Lah 203. 
(Orders for goods by wire from L — Accept- 
ance by wire at K.) 

('37) ATK 1987 Mad 671 (673); I L R (1937) 
Mad 990. 

(’14) AIR 1914 Mad 311 (311). (Seller consign- 
ing goods to Railway- -Suit for price lies 
where consignment was made.) 

(’29) AIR 1929 Sind 227 (228). 

[See (’17) AIR 1917 All 121 (122). 

(’19) AIR 1919 Mad 1043 (1043).] 

[See also (’81) AIR 1931 Cal 669 (662) : 68 
Oal 639.] 

8. (’20) AIR 1920 Mad 177 (179). (Offer trans- 
mitted from N and accepted at M — Payment 
against bill of lading at M — No part of cause 
of action arises at M.) 

9. (’09) 1 Ind Cas 77 (77) (AU). 


10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 
17. 


[’21) AIR 1921 Nag 42 (48): 17 Nag L R 1. 
’34) AIR 1984 Mad 681 (682). 

,’96) 1896 Pun Re No. 76. 

’06) 32 Cal 884 (888). 

’06) 80 Bom 864 (377). 

’06) 28 Mad 19 (22). 

’67) 2 Agra 188 (188). 

;’16) AIR 1916 AU 53 (53). 

[’19) AIR 1919 Mad 883 (884). 

[’19) AIR 1919 Mad 1043 (1043). 

[’68) 9 Suth W R 686 (686). 

Note 18 


1. (’18) AIR 1918 Upp But 17 (18) : 8 Upp But 

(’17) AIR 1917 Lah 12 (12): 1916 Pun Re No. 
93. (Contract of betrothal— Breach.) 

(’82) 4 All 423 (425). 

(’G7) 2 Agra 248 (248). (Goods sent to Cawn- 
pore to be sold there—Sold elsewhere— Cause 
of action for breach arises at Cawnpore.) 
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the place where the contract is to be performed,^ that is, the place where the contract 
is to be completely performed, or where the performance is to be in several places, 
where it is to be completed? 

Illustraiions 

(A) A purchases goods of B at M but it is agreed that the delivery of the goods and the 
payment therefor should be made at N. In this case it is clear that the contract is to Ite completely 
performed at N and the Court of that place will have jurisdiction to try a suit in respect of the 
breach of the contract.^ 

(B) It is agreed between A and B that goods sent by B to A should bo meamred at M 
and delivered at l\ B fails to deliver the goods and A sues him for damages for non*dolivory. The 
cause of action arises at P where the performance was to bo completed^ 

In cases of contracts for the sale of goods, the place whore the goods had to 
be delivered is the place of performance and the Court of that place will have jurisdic- 
tion to entertain a suit in respect of non-delivery according to contract.® A delivery to 
a common carrier is, under Section 91 of the Contract Act, a delivery to the buyer.®** 
Thus, where defendants contracted at Bombay to sell goods to plaintiff at Amritsai*, the 
cause of action for the breach of the contract would arise in Bombay, as delivery of 
the goods to the Railway Company at Bombay would have operated as a delivery to 
the plaintiff.^ 


(’82) 1682 Pun Rc No. 147. (Contract of mar- 
riage— Breach). 

(’27) AIR 1927 Mad 1160 (1150). (Plaintiff 
sole agent of defendant for place M — Defen- 
dant not to sell at 3f under the contract — 
Defendant selling at M — Court at M has 
jurisdiction to try suit for damages.) 

(’03) 27 Mad 355 (358). (Contract and breach 
at the same place.) 

[See (’12) 14 Ind Cas 500 (560) (Mad). (Con- 
tract neither made nor to bo performed in 
British India.)] 

[Compare (’74) 1874 Pun Rc No. 57, (Con- 
tract of marriage — Breach of.)] 

2. (’87) 11 Bom 049 (652). 

(’82) 4 Mad 372 (374). 

(’60) 8 Moo Tnd App 291 (307) (PC). 

(’06) 1906 Pun Re No. 70. (Bailment). 

(’21) AIR 1921 Mad 664 (665). (Agent to sell 
goods at .4— Selling goods at B. Court at B 
has jurisdiction.) 

(’24) AIR 1924 Nag 18 (19). (Delivery to be 
taken at A — Refusal to take delivery — Court 
at .1 has jurisdiction.) 

(’26) AIR 1920 Sind 238 (241) : 22 Sind L R 
43. (Negligence of agent — Cause of action 
arises whore acts of negligence or misconduct 
arc committed.) 

(’24) AIR 1924 Sind 22 (22). (Failure to carry 
outi instruction.) 

(’22) AIR 1922 Sind 32 (.33) : 15 Sind L R74. 
(Sale subject to inspection and approval at 
— Couf t at K has power to try suit for breach 
of contract.) 

(’ll) 12 Ind Cas 662 (664) : 5 Sind L R 97. 
(Goods sent to lie tested and accepted at 
Karachi— Latter place has jurisdiction.) 

[See also (’07) 9 Bom L R 903 (909, 910). 
(’06) 29 Mad 69 (70). 

(’10) 7 Ind Cas 693 (596) ; 4 Sind L R 20.] 

3. (’24) AIR 1924 Sind 64 (68). 

(’24) AIR 1924 Sind 29 (31): 17 Sind LR 164. 


(Delivery at K and payment at P — K Court 
has jurisdiction to try suit for breach of con- 
tract.) 

4. (’ll) 12 Ind Cas 662 (664); 5 Bind L R 97. 
(’20) AIR 1920 All 6 (8) : 42 All 619. (Goods 
sent by value payable parcel — Goods found 
not those ordered — Suit for damages lies 
where goods were sent and paid for.) 

(’14) AIR 1914 Sind 146 (147) : 8 Sind L R 
107. (* 'Cause of action” explained.) 

6. (’68) 6 Bom H C R A C 33 (34). 

6. (’24) AIR 1924 Lah 349 (350). 

(’33) AIR 1933 Lah 699 (599, 600). 

(’.34) AIR 1934 All 740 (761) : 66 All 828. 

’20) AIR 1920 All 142 (143); 42 All 480. 

’20) AIR 1920 All 6 (8): 42 All 619. (Where 
goods were sent by V. P. P. the cause of ac- 
tion for sending the wrong goods will arise 
where delivery is taken.) 

(’ll) 11 Ind Cas 712 (713) : 34 All 49. (Delay 
in delivery at A on account of negligence— 
Suit lies in Court at .^1.) 

(’12) 13 Ind Cas 943 (944) (Cal). 

(’13) 18 Ind Gas 130 (131) (Lah). 

(’06) 1906 Pun Re No. 70. 

(’.34) AIR 1934 Ma^ 581 (582). (Goods sent by 
V. P. P. — Place of performance is the place 
where the goods are to be received.) 

(’32) AIR 1932 Sind 9 (12, 13) ; 26 Sind L R 
167. 

(’09) 4 Ind Cas 1147 (1150) ; 3 Sind L R 156. 
[See also (’31) AIR 1931 Mad 115 (116). 
(Actual contract for despatch of goods 
entered in Native State — First item of 
performance performed in British territory 
— British Court has jurisdiction.)] 

6a.(’14) AIR 1914 Mad 311 (311). 

(’34) AIR 1934 Lah 44 (45). 

7. (’22) AIR 1922 Lah 474 (474). 

[But lee (1863) 1 Mad HCR 200 (202). (Which 
was however a ease before the Contract 
Act.)] 
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Notes 18-19 


Where the contract itself does not stipulate the place of performance, it is the 
duty of the promisor under Section 49 of the Oontract Act to apply to the promisee 
to appoint a reasonable place for the performance of the promise.® Where this has 
not been done, the place of performance should be determined with reference to the 
intention of the parties as gathered from their acts, the terms of the contract and 
the surrounding circumstances.® Whore no actual intention can be inferred, recourse 
may bo had to presumptions.^®”'^ But where goods are contracted to be delivered, for 
instance, in Bengal, the mere fact that the goods were despatched from a place in the 
United Provinces will not give rise to a cause of action at that place, for a suit for 
damages for non-delivery.'® 

In many cases the place of i)erformance will bo determined by the course of 
business to which the contract relates'® or by the nature of the act to be done under 
the contract. Thus, in a contract of service the salary is payable at the place of work.'^ 
In a contract of bailment, the remuneration of the bailee is payable where the goods 
bailed are stored.'® Where the i)erformance consists of work done on immovable pro- 
perty, the place where it is situated will obviously be the forum. Similarly, where 
an agreement relates to the execution of a document which requires registration at a 
particular place, that place will be the place where a suit will lie for comi^elling the 
registration.'® 


19. Place where money ie payable.— The payment of money under a con- 
tract is a part of the performance of the contract and will furnish a cause of action.' 
As per the principles set forth in Note 18 above, the place where money is expressly 
or impliedly payable will be a forum of action.® Thus the place where the money 


8. (’06) 7 Bom L R 993 (994). 

(’13) 19 Ind Cas 433 (433) : 6 Sind L R 181. 
(Whero no such place is fixed, creditor can 
institute a suit for recovery of money at the 
place where ho resides.) 

(’38) AIR 1938 Mad 977 (979). 

9. (’87) 11 Bom 649 (653). 

(’17) AIR 1917 All 365 (365): 39 All 368. (Evi- 
dence whether place of delivery was essential 
part of contract should be taken.) 

(’60) 8 Moo Iiid App 291 (307) (PC). 

(’82) 4 All 423 (420). 

(’36) AIR 1935 Bom 283 (286): 69 Bom 366. 
(’68) 5 Bom 11 C R A C 33 (35). 

(’12) 13 Ind Cas 943 (944) (Cal). 

(’03) 7 Cal W N 912 (913, 914). 

(’83) 9 Cal 105 (106). 

(’74) 22 Suth W R 79 (82). 

(’72) 17 Suth W R 345 (345). (Bond executed 
at A making amount payable to plaintifi in 
person— Plaintiff residing at time of bond at 
A, though an inhabitant of P — Held inten- 
tion of parties was to make the amount pay- 
able at A,) 

(’20) AIR 1920 Lah 412 (418): GO Ind Cas 481 
(481). (Place of business of defendant held to 
bo the place of performance on tlie facts of the 
case.) 

(’13) 18 Ind Cas 496 (496) (Lah). (Indent form 
providing that all disputes to be settled in a 
particular place — Civil Court of that place 
will have jurisdiction.) 
r38) AIR 1938 Mad 977 (979). 

(’82) 4 Mad 372 (374). 


(1892) 1 Q B 753 (768), Rein v. Stein. 

(1891) 1 Q B 103 (108), Bell v. Antwerp. 
10-11. (’12) 15 Ind Cas 885 (886) (Cal). (Parties 
resident of place whore money advanced — Ab- 
sence of agreement to repay at another place 
— Presumption that money to be repaid 
where transaction took place.) 

(’72) 9 Bom H C R 270 (272). (Indorser of 
hundi contracts to pay the amount of the 
hwidi to the holder in the place where the 
hwidi has been indorsed.) 

12. (’22) AIR 1922 All 448 (448). 

13. (’82) 4 All 423 (426). (Place of performance 

held to be plaintiff’s place of business.) 

14. (’07) 30 Mad 438 (440). (Service at IJ — Suit 

for salary at Madras will not lie.) 

(1900) 2 Bom L R 514 (515). (Service at S— 
Suit for salary lies at 8.) 

(’34) AIR 1934 All 649 (560). (Doctor treating 
a patient under agreement made at K where 
the treatment was made. Cause of action 
arose at K,) 

15. (’17) AIR 1917 All 121 (122). 

16. (’73) 7 Mad H 0 R 176 (178). 

Note 19 

1. (’09) 4 Ind Cas 977 (978) (Lah). 

(’78 3 Cal L Rep 469 (460). 

(’75) 23 Suth W R 03 (63). (Refusal of pay- 
ment gives cause of action for suit for pay- 
ment.) 

(’33) AIR 1933 Lah 699 (699, COO). 

2. (’68) 1 13eng L R (0 C) 76 (78). (Impliedly 
payable.) • 

(’08) 1908 Pun Re No. 36. 
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is payable under a promissory note or a bond will be a proper forum though the 
document itself was executed and the executant resides outside the forum. ^ Similarly, 
in the case of goods sold and delivered, a suit for the price thereof will lie where the 
same is to be paid,^ even though both the sale and the delivery should have been made 
in another place.® An action to recover money due on a life insurance policy can 
be instituted in the place where the death of assured takes place, as the death 
furnishes the cause of action for the payment.® Similarly, in a contract of insurance 
against burglary, the burglary is a part of the cause of action entitling the plaintiff 
to sue, and a claim for the insurance amount can be made at the place where the 
burglary was committed.®* 

Prom what has been stated in Note 18 above, it follows that where the place 
of payment is not indicated in the contract, it is to be ascertained with reference to 
the intention of the parties and the circumstances of the case.^ Thus, where a hatchitta 
was executed and the parties were also resident at a particular place, the money is 
presumably repayable there.® 

The rule that debtor must find the creditor. — Under the Common Law in 
England, the general rule, in the absence of a contract to the contrary, is that a 
debtor is bound to find the creditor for making the payment, i, e. the place of 


(’33) AIR 1933 All 147 (148, 140). (Lease of 
property outside jurisdiction. There is an 
implied promise to pay at place of lessor’s 
residence.) 

(’GO) 1 Agra 116 (116). 

(’87) 11 Bom 257 (267, 268). 

(’26) AIR 1926 Cal 100 (101). (Thing pur- 
chased at C — Part of purchase money paid 
at Z)— Court at B has jurisdiction to try suit 
for return of purchase money on ground of 
broach of warranty.) 

(’34) AIR 1934 Lah 803 (803), 

( 22) AIR 1922 Lah 36 (37). 

(’24) AIR 1924 Mad 789 (790). 

(’82) 4 Mad 372 (374). (Impliedly payable.) 
(’30) AIR 1930 Nag 90 (91). (Expressly pay- 
able.) 

(’25) AIR 1925 Njig 408 (408). (Conti act to 
supply goods — Breach — Suit for damages at 
place where price was payable is maintain- 
able.) 

(’24) AIR 1924 Nag 308 (309). 

(’16) AIR 1916 Low Bur 67 (68). (Money pay- 
able in England — King’s Bench Court has 
jurisdiction.) 

(’10) 6 Ind Cas 111 (112) (Sind). (Contract 
made in P and defendant residing iiii^— No 
evidence that money is payable at K —Court 
at K has no jurisdiction.) 

3. (’68) 3 Agra 242 (244) (B^B). 

(’96) 19 Mad 477 (478). 

(’35) AIR 1935 Bom 283 (283) : 59 Bom 365. 
(’80) 5 Cal 82 (86). (Suit for recovery of money 
lent.) 

(’16) AIR 1915 Lah 481 (482) : 1916 Pun Re 
No. 2. 

(’24) AIR 1924 Mad 464 (465) : 47 Mad 403. 
(ITundi drawn by Calcutta firm on Madras 
firm agreed to be payable in Madras-Pay- 
ment cannot be considered to be made when 


hundi is negotiated — Madras Court has juris- 
diction.) 

[See (’63) 1 Mad H C R 436 (439). (Neither 
note executed nor money payable within 
jurisdiction— High Court cannot entertain 
suit.)] 

[See also (’34) AIR 1934 Cal 176 (176). 

(’33) AIR 1933 Lah 940 (941). (Promissory 
note payable in district M assigned in dis- 
trict N— Court at N has jurisdiction to try 
suit.)] 

4. (’03) 7 Cal W N 912 (914). 

(’29) AIR 1929 Oudh 91 (92) : 4 Luck 347. 
(’35) AIR 1935 Mad 663 (664). 

(’20) AIR 1920 Mad 146 (148). 

5. (’82) 4 All 423 (426). (Payment by draft — 
Place in which draft drawn presumably is the 
place of payment.) 

6. (’18) AIR 1918 Mad 635 (635). 

(’32) AIR 1932 Bom 392 (393). 

(’19) AIR 1919 Cal 1014 (1015). 

(’18) AIR 1918 Lah 320 (320) ; 1918 Pun Re 
No. 98. 

(’34) AIR 1934 Sind 76 (76); 28 Sind L R 192. 
6a.(’37) AIR 1937 All 208 (211. 212): ILR(1937) 
All 234. 

7. (’19) AIR 1919 Nag 135 (136). (Where inten- 
tion cannot Ije so ascertained, recourse may 
be had to presumptions). 

(’80) AIR 1930 Lah 818 (820). (Best evidence 
of intention of the parties is what they actu- 
ally did.) 

(’30) AIR 1930 Hang 216 (218). (Suit for reco- 
very of balance of advances by a commission 
agent.) 

8. (’12) 15 Ind Cas 885 (885) (Ctal). (Contract con- 
cluded and completed at A — Subsequent 
promise without consideration to pay at P— 
Court at B has no jurisdiction.) 

[See also (’18) AIR 1918 Low Bur 101 (102); 
9 Low Bur Rul 75.] 
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B6Qtl(ni 80 payment is the place where the creditor resides." The same rule has been held to apply 
NotaalOrOO in India also.^" In Baman Ghettiar v. Oopalacharit I. L. B. 31 Madras 223, which was 
a case under the old Code, the Madras High Court held that the said Common Law 
rule did not control the express provisions in Explanation III to the Section, and that 
the place of payment, in order to give jurisdiction, must be where the money is pay- 
able expressly or impliedly under the contract itself and not under any general rule of 
law. In view of the omission of the Explanation in the present Section and in view 
of the decisions of the Privy Council and of other High Courts to the contrary, the 
view expressed by the Madras High Court cannot be treated as correct law. But in 
order that the Common Law rule should apply, whether in England or in India, it is 
necessary that the creditor should be within the realm.^^ A debtor in a Native State, 
for instance, is not bound to seek and pay his creditor who is a resident of British 
India. As to the applicability of the Common Law rule to cases of negotiable instru- 
ments, see Note 23, infra. 


20. Suit for acoounts against a^ent. — In accordance with the general 
principles mentioned in Note 18 and Note 19 above, a suit for accounts against an 
agent can be filed where the contract of agency was made or where the accounts 
are to bo rendered and payment made by the agent.^ Where the contract does not 
specifically provide for the place where the accounts are to be rendered, it is to be 
ascertained by reference to the intention of the parties as gathered from the 


9. (’08) 11 Oudh Ca8 191 (193). 

(’05) 7 Bom L R 993 (994). 

(’09) 1909 Pun Re No. 76. 

(’13) 20 Ind Gas 683 (683) (Tjow Bur). 

(’09) 3 Ind CaB 892 (893) : 3 Sind L R 81. 

10. (’87) 11 Bom 649 (666). 

(’33) AIR 1933 Sind 62 (64). 

(’27) AIR 1927 P G 156 (158): 54 Ind App 265 
: 5 Rang 461 (PC). (Distinguishing 7 Bom 
L R 993 and approving 11 Bom 649 and 30 
Bom 167.) 

(’26) AIR 1926 All 477 (478) : 48 All 310. 
(’17) AIR 1917 All 128 (129). (Banker and 
depositor.) 

(’33) AIR 1933 Bom 179 (181, 182): 57 Bom 
306. (Deposit for due performance of con- 
tract — On cancellation of contract it becomes 
a debt due and this rule will apply.) 

(’06) 30 Bom 167 (171, 172), 

(’07) 9 Bom L R 903 (911, 912). 

(’36) AIR 1936 Cal 97 (99) : 63 Cal 726. (Suit 
by Mahomedan wife for prompt dower — 
Court within whoso jurisdiction she resides 
has jurisdiction to entertain suit.) 

(’74) 13 Bong L R 461 (467). 

(’31) 131 Ind Cas 303(304) (Lah). 

(’35) AIR 1935 Mad 983 (987). 

(’37) AIR 1937 Nag 39(40): I LR (1937) Nag 
97. (Agreement to pay maintenance-^ Absence 
of recital as to place of payment — Suit lies 
at promisee's place of residence.) 

(’30) AIR 1930 Nag207(208):26NagLR300. 
(’25) AIR 1925 Oudh 209 (210). 

(’37) AIR 1937 Rang 433 (434). (Suit not based 
on promissory note but on loan in regard to 
which it is incidentally mentioned that a 
pro- note was executed as collateral security 


— Rule that debtor must find the creditor 
applies.) 

(’36^ AIR 1936 Rang 251 (252). 

[See also (’74) 14 Beng L R 367 (369).] 

11. See cases in foot note (10). 

12. (’25) AIR 1925 P C 290 (292) : 53 Cal 88: 53^ 
Ind App 68 (PC). 

Note 20 

1. (’25) AIR 1925 Tiah 387 (389) : 6 Lah 153. 
(’20) AIR 1920 Low Bur 48 (48). (Cause of 
action arises where refusal to account takes 
place.) 

(’32) AIR 1932 Bom 42 (44, 45). 

(’30) AIR 1930 Bom 150 (161) : 54 Bom 192. 
(Each separate payment or collection is not 
the cause of action.) 

(’16) AIR 1915 Mad 1001 (1002) (FB). (Ac- 
counts to bo rendered in Madras — Madras 
High Court has jurisdiction.) 

(’38) AIR 1938 Nag 186 (187). (Commission 
agent can be sued at the place from where 
the order was made if the contract was made 
at the place.) 

(’36) AIR 1936 Rang 261 (262). 

(’26) AIR 1926 Sind 238 (241). (Cause of ac- 
tion arises where refusal to account takes 
place.) 

[Sec also (’17) AIR 1917 All 162 (163). (Where 
neither the contract is made nor the 
accounts to be rendered at a particular 
place, the Court of that place has no juris- 
diction.) 

(’32) 34 Bom L R 1410 (1416). 

(’26) AIR 1926 Lah 287 (288). (Suit by 
commission agent against principal is main- 
tainable in a Court within whose jurisdic- 
tion commission business is carried on.] 
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oiroumstanoes of the oase.^ Thus, a payment will be intended to be made where the 
accounts are settled and the balance struck.^ Where the intention is not clear, the 
rule that the debtor must seek the creditor will apply in a suit by a principal against 
an ordinary agent, for accounts.^ But the rule has been held to be inapplicable in 
the case of pukka adatia and commission agents.^ In such cases, in the absence of 
a specific provision to the contrary, the place of business of the agent is the place 
where the money is payable.^ The reason is that such agents are very different from 
ordinary agents in that they are not mere servants of the principal, but are inde- 
pendent factors entrusted with the goods of the principal with wide ix)wers. And 
though liable to account to the principal, the accounting must necessarily be done 
at tlie place where the commission business is transacted/ A suit by an agent for 
the recovery of the amount due to him in respect of the business done by him as 
agent may bo brought in the place where he carried on such business. The presump, 
tion in such cases is that a part of the cause of action arises in the place where the 
agent carries on his business as ho is required to do a part of the work of agency in 
that place.® 


21. Suit for accounts in partnership oases. — The place of performance 
in the case of a contract of partnership is the place where the business of the 
partnership is carried on.^ Where the business is carried on in more places than one, 
a suit may be filed in any one of such places.^ A contract of partnership was entered 
into by P firm with D firm, both of whom had their head offices at Calcutta. The 
P firm had a branch in the District of Muzaffarpur ; the contract was that jute 
was to be purchased by the P firm at K in the Muzaffarpur District and was to be 
sent to Calcutta to the D firm for sale. Accounts of the partnership, that is accounts 
of sale and of profit and loss of the business, were kept at Calcutta. It was hold that 
the purchase of jute for the purposes of business could not necessarily be the carry- 
ing on of the business of the partnership, and that the Court at K had therefore no 
jurisdiction to try a suit for the dissolution of the partnership.® 


22. Suits between banker and oustomer. — In an ordinary case against a 
Bank or some trader who holds himself out as a person receiving deposits, it does 
not necessarily follow that a repayment of the deposit is to be made at the place of 
business of the Bank. In the majority of sucli cases the intention of the parties is 


2. (’71) 7 Bong L R App 35 (36, 37). 

(’22) AIR 1922 Lah 36 (37). 

fliso (’29) AIR 1929 Lah 605 (607). (Suit 
by agent against principal for deposit given 
for duo performance of duties.)] 

3. (’74) 1874 Pun Re No. 22. 

4. (’24) AIR 1924 All 530 (531) : 46 Al! 465. 

5. (’24) AIR 1924 All 530 (531): 46 All 465. 

(’2^) AIR 1924 Lah 593 (593). (The place of 
the agent is the place where money is payable.) 

[But tee (’06) 30 Bom 167 (172, 173).] 

6. See cases in foot note (5). 

[See also (’32) AIR 1932 Bom 42 (45). 

(’28) AIR 1928 Bom 548 (549, 550). (Mere 
sending of goods does not constitute part of 
the cause of action.) 

(’35) AIR 1935 Lah 68 (69). (AIR 1928 Lah 
297, Poll.) 

(’28) AIR 1928 Lah 297 (298) ; 9 Lah 455. 

(’02) 1902 Pun Re No. 79. 

(*96) 1896 Pun Re No. 76. 


(’84) 7 Mad 171 (173, 174).] 

7. (’24) AIR 1924 All 530 (531) : 46 All 465. 

(’32) AIR 1932 Bom 42 (45). 

(’39) AIR 1939 Pat 140 (140). 

8. (’37) AIR 1937 Sind 317 (318). 

Note 21 

1. (’60) 8 Moo Ind App 291 (307) (PC). 

’97) 1897 Pun Re No. 62. 

(’29) AIR 1929 All 236 (236). (Suit lies also at 
place where agreement of partnership was 
m«adc.) 

(’19) AIR 1919 All 402 (403). 

(’31) AIR 1931 Lah 673 (674). (Suit lies also 
at place whore agreement of partnership was 
made.) 

(’16) AIR 1916 Lah 260 (261) : 1916 Pun Re 
No. 42. (Not where the capital is subscribed.) 
(’14) AIR 1914 Oudh 314 (315). 

2. (’26) AIR 1926 Mad 427 (427). (Suit for dis- 
solution of partnership.) 

3. (’36) AIR 1936 Pat 6 (7). 
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Beotlon SO obviously that the money should be paid to the depositor wherever he happened to 
VotSB 8S-*2S be when he demanded repayment. In fact the ordinary rule that a debtor must seek 
his creditor applies to such cases.^ 

23. Suits on negotiable instraments. — A suit may be filed where a pro- 
missory note is made or bill of exchange is drawn} It may also be filed where the 
instrument is payable? though it is executed in a different district.’’ A promissory 
note, which on its face purports to have been made at a particular place, will be 
presumed to have been made there.* Where a promissory note payable on demand 
was executed by the defendant and handed over by him to the plaintiff at JB, but 
the note described the plaintiff as a resident of , it was held that the Court at M 
had no jurisdiction to entertain a suit on the note, but only the Court at B.*® 

Where a negotiable instrument is drawn at one place and accepted at another, 
part of the cause of action will arise at the place of acceptance? The liability of 
the acceptor does not attach, however, by merely writing his name upon the bill. 
It attaches only when the instrument so signed is delivered, or the fact of acceptance 
is communicated to the person entitled to the bill.® 

The indorsement of a negotiable instrument or the assignment of a promis- 
sory note will also give rise to a cause of action at the place of indorsement or 
assignment^ though the mere negotiation of an instrument does not constitute a 
payment of the instrument.® 

The dishonotir of a negotiable instrument will also furnish a cause of action 
and a suit may be brought at the place where it was dishonoured.® Even a notice of 
dishonour will bo a part of the cause of action and the Court of the place where- 
from it is given will have jurisdiction.^® 

Note 22 

1. (17) AIR 1917 All 128 (129). 

Note 23 

1. (16) AIR 1916 Oudh 105 (106). 

(’08) 31 Mad 223 (227). (Payee’s place of resi- 
dence not to l)e presumed to be the place of 
payment.) 

(1900) 1900 Pun Re No 57. 

[See also (’91) 15 Bom 93 (100, 101). (A case 
under Lcttcra Patent.) 

2. (’20) AIR1920Pat 157(159): 5 Pat L Jour 536. 

(’68) 1 Beng L R (() C) 35 (37). (Instrument 
made and delivered at C and also made pay- 
able there.) 

(’16) AIR 1916 Bom 227 (228) : 40 Bom 473. 

(TIundi drawn and payable outside Bombay 
— Bombay High '^ourt has no jurisdiction.) 

’29) AIR 1929 Ga. 306 (307). (New place of 
payment of assignee— Suit does not lie there.) 

(’66) l ind Jur (N S) 233. 

(’94) 1894 Pun Re No. 21. 

[See also (’72) 3 N W P H 0 R 343 (344). 

(Hundi drawn at S and payable at F — 

Suit cannot be filed at the abode of the 
endorsee.) 

(’67) 2 Agra 123 (128). (Hundi drawn at 
Banda and payablo at &naros cannot bo 
sued on at Agra where the bill was sold.)] 

8. (’83) 9 Cal 105 (109). 

(’01) 24 Mad 259 (261). 

(’74) 13 Beng L B 461 (472, 473). (Place of 


payment not mentioned — Gathered from the 
intention of the paitioe.) 

(’16) AIB 1915 Lah 481 (482) : 1916 Pun Re 
No. 2 (A different place of payment may be 
indicated by circumstances.) 

(’94) 1894 Fun Be No. 21. (Brawn at Jamna 
and payable at Sialkot.) 

(’83) 1888 Pun Be No. 71. (Hundi drawn at 
Multan and payable at Amritsar.) 

(’20) AIR 1920 Pat 157 (159): 5 Pat h Jour 536. 

4. (’05) 28 Mad 19 (22). 

(’62) 1 Mad II 0 R 202 (203). 

[Sea also (’63) 1 Mad HOB 486 (440).] 
4a.('37) AIB 1937 Nag 241 (242): I L B (1938) Nag 
301. 

5. (’20) AIB 1920 Gal 718 (720) : 47 Oal 588. 
(’79) 5 Gal L Bop 268 (276, 277). 

(’03) 1903 Pun Re No. 10. 

6. (1865) 84 L J Ex 186 (187), Chapman v. 
Cottrcl. 

(1822) 5 B & Aid 474 (478,479), Cox v. Troy. 

7. (’28) AIB 1928 Sind 86 (87): 22 Sind LB805. 
(’33) AIB 1933 Lah 940 (941). 

(’72) 9 Bom H 0 B 270 (272). 

(’95) 22 Gal 461 (463). 

(’17) AIB 1917 Mad 221 (222). 

(’ll) 11 Ind Cas 851 (858) (Low Bur). 

8. (’24) AIB 1924 Mad 464 (465) : 47 Mad 403. 

9. (’76) 1 Bom 23 (85). 

(’76) 12 Bom H C B 113 (127). 

(’83) 1883 Pun Re No. 132. 

10. (’86) 11 Bom 267 (267). 
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There is a difference of opinion on the question whether the Common Law Beotton 20 
rule that the debtor must find the creditor is applicable to the case of negotiable Notos 28-24 
instruments. According to the undermentioned case^^ of the Nagpur High Court, it 
does not apply, the reason being that Section 81 of the Negotiable Instruments Act, 

1881, requires the holder of the instrument to call upon the per&oii liable to pay. 

In another case, also of the same Oourt,^* the rule was held not to apply but the 
view was based on the provision in Section 70 of the Negotiable Instruments Act, 

1881, that the holder must present it for payment at the place of business or residence 
of the maker, drawee or acceptor thereof, as the case may be. On tlie other hand, 
it has been held by the High Court of Lahore that in the case of a promissory note 
no presentment is necessary when the suit is against the maker of the note and that, 
consequently, in such a case, the Common Law rule will apply.^'^ 

28a. Suits on assigned debts. — A hona fide voluntary assignment of a 
debt affords a valid cause of action to the assignee to sue his assignor and the original 
debtor in the Court within whose jurisdiction the assignment is made.^ See also Note 
23, Pt. 7, above. 


24. Suit on tovts. — Section 19, supra^ as has already been seen, provides 
that a suit for compensation for wrong done to the i^erson or to moveable property 
may be instituted either where the defendant resides or carries on business or i)er8on. 
ally works for gain or where the wrong was done. Where there are several tort-feasors 
and some of them only reside witliin jurisdiction, a suit will bo maintainable against 
them at the place where they reside.^ 

The commission of a tortious act will be a part of the cause of action and the 
Court witliin the local limits of whose jurisdiction it is committed, is competent to 
try the suit.^ 

The damaye resulting from the tort will also, it is submitted, furnisli a cause 
of action.'^ This is in accord with sound principle. In a suit in resixjct of a tort the 
plaintiff has to prove both a tortious act and a consequent injury or damaye. The 
damage or injury is tlicrefore a material fact which it is necessary for the plaintiff 
to prove in order to entitle him to succeed in the suit. Thus, where tlie defendant 


11. (’38) AIR 1938 Nag 262 (264). 

12. (’.35) AIR 19.35 Nag 144 (144). 

13. (’39) AIR 1939 LaL 18 (19). 

Note 23a 

1. (’33) AIR 1933 Sind 179 (182): 27 Sind LR 230. 

Note 24 

1. (’28) AIR 1928 Cal 887 (889). (Suit for dam 

.ages for conversion of land.) 

2. (’05) 3 Low Bur Rul 164 (165). 

(’05) 29 Bom 368 (372). (Malicious prosecution 
— Place where extradition proceedings are 
taken will give jurisdiction.) 

(’15) AIR 1916 All 2G2 (262): 37 All 446. (In- 
fringement of trade-mark by moans of adver- 
tisement — Cause of action arises where the 
advertisement is published or distributed.) 
(’10) 7 Ind Cas 101 (102): 33 All 24. (Infringe- 
ment of copyright — Cause of action arises 
where the infringement takes place.) 

(’70) 2 N W PHOR 13 (16). (Misrepresenta- 
tion — Suit for damages can be filed where 
misrepresentation takes place.) 


(’88) 13 Bom 178 (181). (Libel— Place of pub- 
lication will give jurisdiction.) 

(’71) 6 Beng L R 141 (143, 144). (Malicious 
prosecution — Cause of action arises where 
plaintiff is arrested.) 

(’74) 1874 Pun Re No. 33. (Libel- Publication 
gives jurisdiction.) 

(’10) 5 Ind Cas 513 (513) (Mad). (Wrongful 
ex-communication — Cause of action arises 
where order of ex-communication is handed 
over to the community.) 

(’30) AIR 1930 Pat 528 (629). (Railway colli- 
Bion — Cause of action is wlicreit took place.) 

(’32) AIR 19.32 Bom 42 (44). (Negli- 
gence by Agent.) 

(’78) 2 Bom 19 (24, 53). 

(’82) 8 Cal 483 (491). (The term *canse of 
action’ applies to torts as well as contracts.)] 

3. See (’74) 13 Beng L R 91 (99). (Efioct of cer- 
tain fraudulent misrepresentations made at 
Calcutta took place in Bombay — Held that 
suit should be filed at Bombay and not in 
Calcutta. Note: — This case can be explain- 
ed on the principle stated above.) 
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Seotion 80 instituted criminal proceedings at D against the plaintiff, who. was residing at C and 
Hotel 81-80 the plaintiff suffer^ damages at 0, the cause of action for a suit for damages for 
malicious prosecution arises in part at C} 

25. Suit for oustody of minor. — Where the defendant removes a minor 
from the custody of his guardian from A to L, the Courts at both the places have 
jurisdiction to entertain a suit for the custody of the minor.^ 


26. Suits for restitution of oonjugal rights. — The cause of action, in 
a suit for restitution of conjugal rights, is the breach of tho marital obligations on 
the part of either party.^ In a suit by a husband against his \vife for restitution of 
conjugal rights, the wife’s absenting herself from her husband's residence without his 
consent will furnish a cause of action, and the suit can therefore be brought in the 
Court within whose jurisdiction the husband resides.^ Of course the suit can also bo 
brought at the place where the wife resides at the time of tho suit.^ The reason is 
that a suit can be brought either where the cause of action arises or where the 
defendant actually and voluntarily resides. But where tho defendant does not reside 
within the jurisdiction of the Court and the parties never lived together within such 
jurisdiction, it cannot be said that the cause of action arises within that jurisdiction.^ 

A suit by the plaintiff against his wife's father for an injunction restraining him 
from preventing his daughter returning to tho plaintiff is not a suit for the restitution 
of conjugal rights and cannot he filed at the place of tho husband's residence, when 
the father lives beyond the jurisdiction of the Court.® 

27. Suits for diYoroOa — Tho acts constituting tlie causo of action in suits 
for divorce are detailed in Sections 10 and 19 of the Divorce Act (IV of 1869) and 
tho Court witliin whose jurisdiction any of the said acts are committed will have 
jurisdiction to entertain tho suit. The fact that the marriage took place elsewhere 
will not affoct tlie venue.^ A suit for the recovery of a dower debt on the divorce 
of the wife may bp brought where the divorce takes place.* 


28. Administration suits. — In a suit to administer an estate, the grant of 
probate and tho undertaking to administer will furnish parts of the cause of action.^ 
It may be noted that a Court can grant letters of administration only if the deceased, 
at the time of his death, had any property or had a fixed place of abode, within its 
jurisdiction.* 

29. Suit to set aside decrees on the ground of fraud. — A suit to set aside 
a decree on tho ground of fraud can bo brought where the defendant actually and 
voluntarily resides or where the causo of action, wholly or in part arises.^ The cause 


4. (’33) AIR 1933 Gal 70G (708) ; 60 Cal 198. 

Note 25 

1. (’90) 12 All 213 (217). 

Note 26 

1. (1884) L R 9 P D 62 (55), Weldon v. Woldou. 

2. (’94) 18 Horn 310 (318). 

(’19) AIR 1919 All 96 (96). 

(’36) AIR 1986 Mad 288 (289) : 59 Mad 892. 
(The fact that tho wife has not previously 
lived with her husband within the jurisdic- 
tion, nor the fact that the marriage was not 
consummated will make no difTorence.) 

3. (’14) AIR 1914 Bom 211 (214): 20 Ind Gas 492 

(495) : 38 Bom 125. 

4. (’34) AIR 1934 Mad 407 (408). 

5. (’36) AIR 1936 Mad 288 (290) : 59 Mod 392. 


Note 27 

1. (’96) 20 Bom 362 (366) (PB). 

2. (’05) 32 Gal 146 (150). 

Note 28 

1. (’06) 29 Mad 239 (277). 

(’26) AIR 1926 Lah 456 (466, 467). (The fact 
that part of the property to be administered 
is within another district will not give the 
other Court jurisdiction.) 

2. See Section 270 of the Indian Succession Act 
(39 of 1925). 

(’96) 20 Bom 607 (609). 

(’93) 17 Bom 689 (690). 

Note 29 

1. (’17) AIR 1917 Pat 598 (599). (Defendant’s 
residence.) 
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of action in such oases is the commission of the fraud and the obtaining of the 
fraudulent decree.^ The mere discovery of the fraud is not a part of the cause of 
action.® 

Where a part of the fraud is committed within the jurisdiction of a Court, 
that Court will have jurisdiction to entertain the suit.^ Thus, whore A obtains a 
fraudulent decree against B sAi X and executes or applies for execution of the decree 
at y, part of the cause of action arises at Y} But a mere transfer for execution to 
another Court without anything more being done will not enable the latter Court to 
entertain the suit to set aside the decree,® though a suit for an injunction restraining 
the defendant from executing the decree is maintainable in that Court.^ 

80. Suit to set aside doouments on the d^^ound of fraud. — A suit to set 
aside a document on the ground that it was obtained by fraud will lie where the 
fraud was committed. Thus the cause of action for a suit to set aside a will on the 
ground that it is a forgery arises at the place where the alleged will is published.^ 
It will also arise where the fraudulent document takes effect against the plaintifif's 
interest. Thus in a suit to sot aside, on the ground of fraud, a release deed executed 
in Calcutta, in rcsixjct of the plaintiff’s interest in certain property in Bombay, it 
was hold that since the release took effect and operated on the property in Bombay, 
part of the cause of action arose there.® This view has boon followed by the High 
Court of Madras in the undermentioned case.® 


31. Suits against oopporatlons — Explanation IL — The residence and 
domicile of a trading company is its principal place of business, c., tlio place where 
the administrative business of the company is conducted, which may not be the place 
where its manufacturing or other business operations are carried on.’ A foreign com- 
pany which gets itself registered in British India and carries on business there must 
be doomed to have its principal oflico in British India.® 


(’10) 6 Ind Gas 648 (649) (Cal). 

2. (’14) AIR 1914 All 93 (94) : 36 All 564. (No 

residence nor fraud within jurisdiction — Suit 
not enter tainable.) 

3. (’23) AIR 1923 Mad 272 (272). 

4. (’03) 30 Cal 369 (381, 882). 

(’20) AIR 1920 Lah 290(291). (Serving olliccr 
wrongly reporting that plaintiff was evading 
summons.) 

6. (’02) 25 All 48 (53). 

(’15) AIR 1915 Mad 915 (916). 

(’17) AIR 1917 All 176 (177); 39 All 607. (Place 
whore plaintiff was arrested in execution of 
fraudulent decree.) 

(’15) AIR 1915 All 163 (164, 165) : 37 All 189. 
(’3.3) AIR 1933 Cal 274 (277, 278) : 60 Cal 98. 
(’23) AIR 1923 Cal 425(425,426). (Applied for 
execution.) 

(’01) 5 Cal W N 569 (561). (Sale at Y in exe- 
cution of decree — Y Court has jurisdiction.) 
(’27) AIR 1927 Lah 778 (779). 

(’26) AIR 1926 Lah 277 (278):7 Lah 61. (Threat 
of attachment and sale — Suit lies where pro- 
perty is situate.) 

(’24) AIR 1924 Lah 398 (399). (Application 
for rateable distribution based upon fraudu- 
lent decree.) 

(’28) AIR 1928 Oudh 88 (88) : 3 Luck 142. 
(’24) AIR 1924 Pat 831 (832). (If application 


to execute the decree had been put in, that 
would constitute a cau.se of action.) 

(’17) AIR 1917 Pat 598 (599). (Property sold 
in execution— Suit to recover lies where pro- 
perty is situate ) 

6. (’07) 29 All 418 (422). 

(’29) AIR 1929 Lah 449 (453). 

7. (’24) AIR 1924 Nag 413 (415). 

[See also (’18) AIR 1918 Mad 711 (712) : 41 
Mad 213. (Declaratory suit— Inferior Court 
has jurisdiction to set aside decree of supe- 
rior Court obtained by fraud, provided it is 
otherwise competent to try the suit.)] 

Note 30 

1. (’83) 1883 All W N 128 (128) : 6 All 589. 

2. (’74) 13 Beng L R 91 (98, 99). 

3. (’23) AIR 1923 Mad 109(111). (Cause of action 
arises where forged will takes effect.) 

Note 31 

1. (’04) 27 Mad 315 (321). (Citing Adams v. 
a. and W. Ry. Co., 6 H & N 404; Shiels v. 
(}. N. Ry. Co., 7 Jour (N s) 631; Minor v. L. 
and N. W. Ry., 1 C R (N S) 325 ; Corbett v. 
General Steam Navigation Go., 4 1£ and N 
482; Keynsham Blue v. Baker, (1863) 2 II & 
0 729; Taylor v. Crowland Gas Co., 11 Kx 1.) 
(’28) AIR 1928 Sind 111 (113). 

2. (’37) AIR 1937 All 208 (217) ; I LR (1037) All 
234. 


B^onfO 
NoteB 89-81 
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Where, however, a cause of action arises at any place where the company has 
a subordinate office, that place will, according to Explanation II, be deemed to be 
the place where the company carries on business, irrespective of the location of its 
head office.^ 

The Government of India is not a corporation within the meaning of the 
Explanation and the Secretary of State for India in Council cannot be deemed to be 
carrying on business anywhere in British India.* 

82. Suits against foreigners. — The general rule of private international 
law with regard to jurisdiction over foreigners is extra territorium jus dicenti non 
paretur legis extra territorium non obligant — an authority who legislates or adminis- 
ters justice beyond his own realm may be safely disobeyed beyond his jurisdiction.^ 
And the presumption is that tho Legislature does not intend to exceed its jurisdiction. 
But it is only where tho words of the enactment leave room for doubt whether a 
Court has such jurisdiction, that the rule of international law would be considered.* 

Another general rule to be remembered is that all legislation is territorial and 
is consequently applicable only to such foreigners as come into the country or have 
made themselves subject to the jurisdiction of the Courts of that country.* 

The Code does not exemi)t foreigners from the jurisdiction of British Indian 
Courts* and tlie grounds on which a Court may exercise jurisdiction over a foreigner 
are, as tho Section says, residence, carrying on business, personal work for gain or 
tho arising of the cause of action within jurisdiction.* 

As regards residence^ it has been held that even a temporary residence is 
sufficient to give jurisdiction.® 

As regards the carrying on of business by a foreigner within jurisdiction, it 
was held by the Bombay High Court in the undermentioned caso^ that tho foreigner 
must personally carry on the business within jurisdiction. That case, has, however, 
been disapproved ty the same High Court in a later case® and also by the Madras 
High Court.® Those cases have held that a foreigner carrying on business through an 
agent within jurisdiction will become amenable to the jurisdiction of tho Court.^® 

Where tho cause of action against a non-resident foreigner arises within juris- 
diction, that, in itself, is a sufficient ground of jurisdiction.’^ The same principle is 
found in Clause 12 of the Letters Patent which extends to absent foreigners also. 


3. (’18) AIU 1918 Pat 126 (128): 4 Pat L Jour 141. 

4. (’87) 14 Cal 256 (271). 

(’30) AIR 1930 Lah 818 (819). 

Note 32 

1. (’06) 29 Mad 239 (246). 

(’27) AIR 1927 Sind ICO (161) : 23 Sind L R 
46. (Court cannot pass docroc against a per- 
son, subject of foreign Govornment, which 
cannot bo enforced against him.) 

2. (’06) 29 Mad 239 (246). 

3. (’95) 22 Cal 222 (238) : 21 Ind App 171 : 1894 
Pun Re No. 112 (PC). 

{See (1900) 23 Mad 468 (473). (Qutcrc).] 

4. (’27) AIR 1927 All 413 (414) : 49 All 669. 

(Foreigners are not excepted from jurisdic- 
tion of British Indian Courts.) 

(’84) AIR 1984 All 740 (748) : 56 All 828. 

5. (’78) 2 Bom 19 (24, 53). (Residence within 
jurisdiction.) 


(’93) 16 Mad 405 (406). (Neither cause of ac- 
tion nor residence within jurisdiction — Bri- 
tish Courts cannot entertain suit.) 

6. (’06) 29 Mad 239 (270). 

(’84) 10 Cal 878 (883). 

7. (’88) 12 Bom 507 (521). 

8. (’93) 17 Bom 662 (667). 

9. (’24) AIR 1924 Mad 158 (159). 

10. See also (’03) 26 Mad 544 (552) : 30 Ind App 

220 (PC). 

11. (’03) 26 Mad 644 (652): 80 Ind App 220 (PC). 
(’34) AIR 1934 All 740 (746, 754): 56 All 828. 
(’01) 25 Bom 528 (636). 

(’96) 20 Bom 183 (142, 143). 

(’98 17 Bom 662 (668). 

(’38) AIR 1938 Mad 781 (733) : I L R (1938) 
Mad 1080. 

(’35) AIR 1985 Mad 546 (546). 

(’19) AIR 1919 Mad 883 (884). 
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A Court exercising jurisdiction over foreigners should do so with caution^* 
and should protect his interests as if he were a British subject.^* 

88. Revisioiit — No hard and fast rule as to revision can be laid down in cases 
of decisions as to jurisdiction under this Section and each case must, therefore, be 
decided on its own merits; ordinarily interference in revision is inadvisable in such 
cases and should only be exercised in exceptional cases to remedy an injustice ; where 
the defendant is, by law, entitled to have the case tried at Patna, it will bo a grave 
injustice to him to insist on its trial at Jagraon in the Punjab, and in such a case 
the High Court will interfere in revision.^ 

84. Chartered Hidh Courts. — This Section does not apply to Chartered High 
Courts in the exercise of their original civil jurisdiction.^ These are governed by the 
Letters Patent granted to them. 

In order to give the High Court jurisdiction under the Letters Patent, either 
the whole cause of action must have arisen within the local limits of its jurisdiction 
or the leave of the High Court must have been obtained.* 


2 1 . No objection* as to the place of suing* shall be allowed 
Objection* to appoHate or revisional Court unless 

juruaiction. objection was taken in the Court of first 

instance at the earliest possible opportunity and in all cases where 
issues are settled at or before such settlement, and unless there 
has been a consequent failure of justice.® 

[But compare 1882, S. 16 A (2).] 

[Ss. 16-20; S. 99, C. P. C. and S. 11, Suits Valuation Act.] 

Synopsis 


1. Scope and object of the Section. 

2. Jurisdiction, meaning of. See Section 9, 

Notes 3, 4 and 5. 

3. Objection to jurisdiction — General. 

4. Objection to place of suing. 

5. ** Unless there has been a consequent 

failure of justice.” 

6. Execution proceedings. 


7. Insolvency proceedings. 

8. Collateral proceedings. 

9. Foreign Courts. 

10. Court trying a remapded case, jurisdic- 

tion of. 

11. Procedure where suit is hied in wrong 

Court. See also 0. 7 R. 10. 


(’16) AIR 1916 Mad 116 (116). (Suit for rent 
of lands within jurisdiction — Defoudant re< 
siding outsidC'-Court has jurisdiction.) 

(’06) 29 Mad 60 (71). 

(’69) 4 Mad li C R 218 (222). 

(’03) 2 Low Bur Rul 47 (62). (Case law re- 
viewed.) 

12. (’07) 30 Mad 488 (440). 

13. ^’26) AIR 1926 Mad 584 (586) : 60 Mad 27. 

Note 33 

1. (’23) AIR 1928 Lah 666 (666). 

(’22) AIR 1922 Lah 100 (101). (Seller sending 
quotations on enquiry— Order sent by buyer 
— Court wrongly holding that suit maintain- 
able at buyer’s place — High Court can inter- 
fere in revisTon.) 


Note 34 

1. See S. 120, infra, 

(’23) AIR 1923 Mad 272 (274). 

2. (’«7) 14 Cal 256 (269, 270). 

(’72) 10 Beng L R 122 (124). (Pro- note made 
without, but payable within, the jurisdiction 
— Leave not obtained — Heldt suit not main- 
tainable.) 

(’05) 29 Bom 249 (263, 264). (Cause of action 
in Cl. 12 of the Letters Patent, means the 
whole cause of action.) ) 

(’91) 15 Bom 93 (99, 100, 101). (Do.) 

(’82) 8 Cal 483 (493) (FB). (Do.) 

(’74) 13 Beng L R 91 (98, 99). (Do.) 


Section ss 
Motes 8S-8S 


Beotion 88 
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Other Topics 

Absence o! jurisdiction * See S. 9. 

Analogous law->S. 11, Suits Valuation Act. See Note 1, Pt. (2a). 

*'At or before settlement of issues,'* meaning of. See Note 4. 

Waiver of jurisdiction. See S. 9. 

Whether executing Court ean consider validity of decree. See S. 38. 

Whether decree could be challenged in a separate suit for want of 
jurisdiction. See Note G, Pt. (6) 

1. Scope and object of the Section. — It has been seen in Notes 3 to 6 of 
Section 9 that when a Court has no jurisdiction over a litigation, its judgments and 
orders, liowever precisely certain and technically correct, are merely nullities and can 
be declared to be void by every Court in which they may be presented.^ It has also 
been seen that in such cases no amount of consent or waiver on the part of the parties 
can create jurisdiction where there is none.^ There are, however, two legislative excep- 
tions to this rule, the first with reference to the pecuniary jurisdiction and the second 
with reference to the territorial jurisdiction of Courts.** 


Section 21 — Note 1 

1. See Note 8 to S. 9. 

(’23) AIR 1923 Cal 619 (621). 

(’ll) 12 Ind Gas 464 (476) : 88 Gal 639. 

(’81) AIR 1931 Bom 402 (402) : 55 Bom 803. 
’26) AIR 1926 Bom 1 (12) : 50 Bom 1 (FB). 
’10) 7 Ind Gas 718 (718); 1910 Pun Re No. 88. 
(When it is contended that the Court has no 
jurisdiction, the Court must first decide the 
question of jurisdiction and then proceed 
further.) 

(’24) AIR 1924 Mad 144(145). (Thusan Agency 
Court has no right to sell the right to collect 
Kattubadi in villages situated beyond the 
limits of its territorial jurisdiction.) 

’17) AIR 1917 Mild 318 (319) : 89 Mad 1031. 
’18) AIR 1918 Pat 71 (72); 4 Fat L Jour 202. 
(Bengal, N W F and Assam Civil Courts Act 
(1887), S. 21, Cl. (a).) 

(’31) AIK 1931 Oudh 398 (400). 

[S«e (’91) 13 All 300(305); 18 Ind App 56(FG)] 
[See also (’21) AIR 1921 Upp Bur 15(16) ; 4 
Upp Bur Rul 75. (Whenever an objection 
to the jurisdiction of a Court is taken the 
Court is bound to entertain it and give 
effect to it.)) 

2. (’26) AIR 1926 Mad 421 (422) ; 49 Mad 746. 
(’18) AIR 1918 Cal 946 (946). 

(’25) AIR 1925 F C 155 (156) (PC). 

(’14) AIR 1914 F C 140 (148) ; 42 Cal 116 ; 41 
Ind App 197 (PC). (Where the prohibition is 
by a statute.) 

(’31) AIR 1931 All 454 (456) : 53 All 560. 

(’26) AIR 1926 All 650 (652, 653). 

(’09) 2 Ind Cas 677 (680) (All). 

(’87) 9 All 191 (203) ; 13 Ind App 184 (PC). 
(’32) AIR 1932 Bom 42 (46). 

(’27) AIR 1927 Bom 663 (664). (Where a suit 
was tried as a small cause, which ought not 
to have been so tried.) 

(’ll) 10 Ind Cas 746 (747) (Bom). (As regards 
valuation agreed upon between pleaders.) 

(’10) 4 Ind Cas 830 (881) ; 84 Bom 171. 

(’09) 3 Ind Cas 816 (817) ; 88 Bom 664. 

(’87) 11 Bom 153 (169). 

(’72) 9 Bom H C B 242 (246). 

(’82) AIR 1932 Cal 629 (631) : 69 Cal 1002. 


(’32) AIR 1932 Cal 67 (70) ; 68 Cal 1251. 

(’31) AIR 1981 Cal 651 (658) : 58 Cal 768. 

(’26) AIR 1926 Cal 812 (814) : 52 Cal 559. 
(Where a Court has no jurisdiction to refer a 
depute to arbitration, the consent of the 
parties cannot validate the reference.) 

(’20) AIR1920Call31(134);47 Cal 770. (When 
a Court has no jurisdiction over the subject-' 
matter of suit in which an order is made, 
such order as made is wholly void and does 
not operate as res judicata.) 

(’18) AIR 1918 Cal 925 (927) ; 45 Cal 619. 

(’12) 16 Ind Gas 940 (942) (Cal). 

(’12 12 Ind Cas 464 (476) ; 88 Cal 689. 

(’09) 3 Ind Cas 466 (467) (Cal). (Absence of 
objection docs not confer jurisdiction). 

(’79) 5 Cal 489 (493). 

(’71) 16 Suth W R (Gr) 69 (70). (Ignorance 
and consequent silence.) 

(’33) AIR 1933 Lah 746 (747). 

(’30) AIR 1930 Lah 240 (241). 

(’23) AIR 1928 Lah 425 (426). (Agreement.) 
(’2l) AIR 1921 Lah 72 (72). 

(’16) AIR 1915 Lah 186 (185). 

(’38) AIR 1933 Mad 471 (474.) 

(’83) AIR 1933 Mad 346 (847). 

(’24) AIR 1924 Mad 406 (409). 

(’23) AIR 1923 Mad 497 (498). (Whore direc- 
tions were issued to a guardian in respect of 
trust properly of which the mi nor was trustee.) 
(’16) AIR 1915 Mad 1075 (1076). (Even if 
defendant is equitably estopped from raising 
the objection.) 

(’88) 11 Mad 26 (36) ; 14 Ind App 160 (PC). 
(’19) AIR 1919 Nag 91 (92). 

(’32) AIR 1982 Oudh 313 (314) : 6 Luck 697. 
(’3l) AIR 1931 Oudh 898 (400). 

(’29) AIR 1929 Oudh 383 (384). 

(’16) AIR 1916 Oudh 229(230); 18 OudhCas 864. 
(’16) AIR 1916 Oudh 114 (116); 27 Ind Cas 
543 (544) ; 18 Oudh Cas 80. (Acquiescence.) 
(’20) AIR 1920 Pat291(324);6 Pat L Jour 164. 
(’18) AIR 1918 Pat 392 (895). 

(’16) AIR 1916 Low Bur 121 (122). 

(’25) AIR 1926 Sind824(328):18 SindLB286, 
2a. (’88) AIR 1988 Mad 257 (259, 261). 

(’38) AIR 1938 Pesh 77 (78). 
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(1) Under Section 11 of the Suits Valuation Act, 1887, an objection that 
by reason of over-valuation or under-valuation of a suit or appeal, a Court has exor. 
cised jurisdiction which it has not, cannot be entertained by an Appellate Court unless 
such objection was taken in the Court of the first instance at or before the hearing 
at which issues were first framed or in the lower Appellate Court in the memorandum 
of appeal and such over-valuation or under-valuation has prejudicially affected the 
disposal of the suit on the merits.*®* 

(2) Under this Section which is framed on the analogy of Section 11 of the 
Suits Valuation Act, 1887,* an objection as to the place of ming cannot be entertained 
by an Api^ellate Court except under the circumstances mentioned in the Section.*® 

The object of the Legislature in enacting this Section is that when the Court 
of first instance after giving an affirmative finding on jurisdiction takes proceedings 
on the merits of the case, the latter should not be rendered abortive and all the time 
and labour spent thereon should not be wasted simply by reason of the fact that the 
higher Court comes to a contrary finding on the point of territorial jurisdiction.^ The 
Section applies to all objections as to the place of suing, that is, to territorial juris- 
diction based on the alleged infringement of the provisions of Sections 16 to 20 supraf 
and its effect is to cure, for all purposes, objections to territorial jurisdiction except 
under the conditions specified in the Section.® The failure to notice the provisions of 
this Section is analogous to an irregularity in procedure or a mistake or error apparent 
on the face of the record.®® 


2aa. ('24) AIR 1924 All 388 (389) : 46 All 250. 
(’30) AIR 1930 All 8G9 (873). 

(’33) AIR 1933 All 249 (252) ; 55 All 345. 
(’37) AIR 1937 Cal 430 (431). (Objection can- 
not 1x3 raised in execution proceedings.) 

(’38) AIR 1938 Nag 149 (150) : I L R (1939) 
Nag 300. (The objection is lobe taken at the 
earliest i^ossible opportunity — But where 
issues are to bo framed it may bo allowed 
lit or l^fore settlement of issues — Court’s 
discretion.) 

(’37) AIR 1937 Oudh 379 (380) : 13 Luck 340. 

See also the following cases : — 

(’18) AIR 1918 P C 188 (191, 192) : 43 Bom 
507 : 46 Ind App 24 (PC). 

(’27) AIR 1927 All 359 (300). 

(’21) 3 U P L R 201 (201). 

(’14) AIR 1914 All 128 (128) : 36 All 58. 

(’91) 13 All 580 (580, 581). 

(’62) 1 Bom H C R A C 62 (63). (Cannot be 
raised in second appeal.) 

(’04) 31 Cal 849 (856). 

(’03) 31 Cal 344 (348). 

(’97) 24 Cal 661 (667). 

(’95) 1 Cal W N 136 (137). 

(’74) 22 Suth W R 301 (302). 

(’74) 22 Suth W R 124 (126). 

(’74) 22 Suth W R 120 (121). 

(’74) 22 Suth W R 101 (101). 

(’30) AIR 1930 Mad 541 (542). 

’25) AIR 1925 Oudh 561(563): 28 Oudh Gas 203. 
’20) AIR 1920 Pat 92 (94). 

8. (’23) AIR 1928 Gal 619 (622). 

(’14) AIR 1914 Lah 385 (388) ; 1914 Pun Re 
No. 87. 


3a. (’25) AIR 1925 Mad 117(122, 123). (Principle 
of S. 21, 0. P. Code, is that the xdca of want 
of territorial jurisdiction may bo waived.) 
(’23) AIR 1923 Gal 619 (622). 

4. (’14) AIR 1914 Lah 886 (387, 388) : 1914 Pun 
Re No. 87. (This Section was considered 
retrospective and was applied to a suit filed 
before its coming into force.) 

5. (’17) AIR 1917 Mad 198 (200, 201). 

(’34) AIR 1934 Sind 123(129):28Sind L R 54. 
(Suit relating to immovaldo property outside 
British India — Objection as to want of juris- 
diction can bo taken on appeal notwithstand- 
ing this Section.) 

(’24) AIR 1924 Mad 697 (701). 

(’20) AIR 1920 Mad 1019 (1023, 1024) : 43 
Mad 675 (FB). 

(’18) AIR 1918 Mad 297 (299). (Quiero only.) 
(’31) AIR 1931 Oudh 411(411). (Question whe- 
ther suit triable on small cause or original 
side is not governed by Section.) 

6. (’20) AIR 1920 Mad 1019 (1024) : 43 Mad 675. 
(’35) AIR 1936 Oudh 358 (360) : 11 Luck 187. 

ISee (’35) AIR 1935 Cal 153 (153). (Trial 
Court dismissing suit as against person on 
ground of want of jurisdiction as against 
such person — On appeal by other defen- 
dant, Appellate Court passing decree as 
against person against whom it was dis- 
missed — In application for review of appel- 
late judgment contention raised that this 
Section cured the defect of want of juris- 
diction as against former defendant — Held 
not cured as objection was in fact raised 
in trial Court.)] 

6a.(’29) AIR 1929 Nag 73 (74) : 25 Nag L R 104. 


3CPC. 22. 


Beotlon 2t' 
Note 1 
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Seotlon 21 
Notes 1-8 


This Section does not apply to Chartered High Courts in the exercise of their 
original jurisdiction, as they are governed by Clause 12 of the Letters Patent J 

The principle underlying the Section is of general application and has been 
applied to appeals^® and also to cases which do not fall strictly within its terms.® 
See Notes 6 to 8, infra. When a suit is instituted in a British Indian Court, that 
Court must determine whether it has jurisdiction to hoar the suit or not, by the aid 
of the provisions of this Code.® 

The Section only applies to want of territorial jurisdiction. It does not apply 
to the inherent incompetency of a Court to deal with a causo^® or to the want of 
•pecuniary jurisdiction.^^ 

See also the undermentioned case.^® 


2. Jurisdiction, meaning of. — See Section 9, Notes 3, 4 and 5. 

3. Objection to jurisdiction — General. — It has been seen in Note 6 to 
Section 9 that a party may waive irregularities in the exercise of jurisdiction which it 
has, or an enquiry into the existence of facts necessary to give jurisdiction, but that 
otherwise no amount of consent or waiver can give jurisdiction where there is none. 
An objection to the inherent jurisdiction of a Court to try a cause cannot therefore bo 
waived and can be raised at any stage of the proceedings.^ Thus, it can be allowed 


7. (’29) AIR 1929 Cal 358 (364) : 56 Cal 940. 
(’36) 164 Ind Cas 907 (910) (Cal). (Where High 
Court has no jurisdiction under Cl. 12, the 
omission to raise the objection at the ear- 
liest opportunity will not preclude defendant 
from raising it at the appellate stage.) 

(’36) AIR 1985 Rang 517 (520). 

[See also (’32) AIR 1932 Bom 291 (300) : 56 
Bom 324.)] 

7a.{’38) AIR 1933 Nag 318 (321, 322) : 29 Nag 
LR842. (Objection to jurisdiction of Appel- 
late Court not raised in 6rst Appellate Court 
cannot be raised in second appeal.) 

8. (’26) AIR 1926 Mad 421 (422, 426);49 Mod 746. 
(’30) AIR 1930 All 873 (874) ; 52 All 947. (Sec- 
tion hold applicable to an application under 
0. 9, R. 13.) 

9. (’34) AIR 1934 All 226 (230). 

10. (’37) AIR 1937 All 515 (525) ; I L R (1937) 

All 670. (Objection that Court had no juris- 
diction to entertain an application for res- 
titution it not being the Court which passed 
the decree in the suit.) 

(’36) AIR 1936 Nag 1 (3):31 Nag L R Bup 57 
(FB). (Jurisdiction over subject-matter.) 
(’35) AIR 1935 Nag 250 (256) : 31 Nag L R 
Sup 43 (FB). 

11. (’37) AIR 1937 All 515 (526) : I L R (1937) 

All 670. 

(’37) AIR 1937 Mad 112 (113). 

[See also (’35) AIR 1935 Mad 723 (724). 
(Want of pecuniary jurisdiction cannot be 
waived.)] 

12. (’37) AIR 1937 All 667 (669) ; I L R (1937) 

All 761. 

Note 3 

1. (’86) 7 All 280 (243). 

(’32) AIR 1932 Bom 291 (294) : 66 Bom 324. 
(’26) AIR 1926 All 650 (652). 


(’32) AIR 1932 Bom 42 (45). 

(’89) 13 Bom 650 (652). 

(’88) 12 Bom 156 (157). 

(’83)7 Bom HCR AC 79(81). 

(’88) 16 Cal 13 (16). (Absence of jurisdiction 
found by the Court itself.) 

(’82) 8 Cal 678 (685). (A new trial of a small 
cause suit may bo granted on the ground of 
want of jurisdiction in the Court though not 
originally raised.) 

(’65) 4 SuthWR(Mis)21(21). (Plea of limita- 
tion.) 

(’65) 2 Suth W R ActX 76 (76). 

(’62) 1862 Suth W R Bup No. 15 (16). 

(’33) AIR 1933 Lah 890 (890). 

(’29) 119 Ind Cas 721 (722) (Lah). 

(’14) AIR 1914 Lah 85 (85, 86) : 1914 Pun Ro 
No. 64. 

(’18) AIR 1918 Mad 757 (758). (No jurisdic- 
tion can bo conferred by practice however 
long continued it may be.) 

(’90) 13 Mad 25 (27). (If the objection is 
apparent on the face of the plaint.) 

(’36) AIR 1936 Nag 1 (3) ; 31 Nag LR Sup 67 
(FB). (Even in execution.) 

(’36) AIR 1935 Nag 212 (214):31NagLR408. 
(’31) AIR 1931 Oudh 411 (411). (Objection 
that suit is cognisable only by a small cause 
Court.) 

(’35) AIR 1935 Pesh 161 (152). 

(’35) AIR 1935 Rang 174 (176). (Court can 
raise the point at the time of delivering judg- 
ment even though not raised by the parties.) 
(’21) AIR 1921 Upp Bur 15 (16) ; 4 Upp Bur 
Rul 75. 

(’15) AIR 1915 Low Bur 107(108):8 Low Bur 
Rul 211. (Where a suit was brought for the 
custody of a child and not under the Guar- 
dians and Wards Act.) 
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to be taken for the first time in appeal,® in second appeal,® in Letters Patent appeal,®* 
in revision,* in an appeal after remand,® and even in the course of argument before 
the Privy Council.® If the objection is not raised till at a late stage and the jurisdiction 
is doubtful, the proper course is to proceed with and determine the suit.' Where an 
objection as to jurisdiction is raised very late, the party may in the discretion of the 
Court be made liable for costs.® If a question is raised as to the jurisdiction of the 
Court, the Court should decide it first and then proceed to decide other points, if it 
holds that it has jurisdiction.®* 

A defendant who objects to the jurisdiction of a Court cannot be said to have 
acquiesced in the trial of the suit simply because ho did not apply for a transfer.® 

Although a defect of jurisdiction cannot be waived, the High Court may, in 
the exercise of its discretion, refuse to interfere in revision where substantial justice 
has been done.'® 

The proper way to plead to the jurisdiction of the Court is to take the plea 
in the written statement as a substantive part of the defence." 


[See AIR 1936 Cal 133 (135). (Suit by 
paitneiship firm not registered undot S. 58, 
Partnership Act — Plea that suit is not 
maintainablecanlie raised even after filing 
written statement.)] 

[See also (’31) AIR 1931 All 689 (693) : 63 
All 747.)) 

[But see (’71) 8 Bom H C R A C 245 (247). 
[field, the High Court was nut bound 
to entertain the objection unless it was 
patent on the face of the record.) 

(’69) 12 Suth VV K 140 (140).] 

2. (’24) AIR 1924 P C 95 (101) : 51 Cal 361 : 20 
Nag L R 83 ; 51 Ind App 72 (PC). (If there 
is a defect of jurisdiction.) 

(’33) AIR 1938 All 392 (393). 

(’19) AIR 1919 P C 150 (152) ; 42 Mad 813 : 
46 Ind App 151 (PC). 

(’34) AIR 1934 All 139 (140). 

(’31) AIR 1931 All 490 (404) : 54 All 25 (FB). 
(’31) AIR 1931 All 406 (407). 

(’32) AIR 1932 Bom 42 (45). 

(’87) 11 Bom 163 (170, 171, 172). 

(’29) AIR 1929 Cal 358 (364) ; 56 Cal 940. 
(’09) 36 Cal 198 (206, 207). 

(’07) 7 Cal L Jour 152 (167). (Question of 
limitation.) 

(’90) 13 Mad 25 (27). 

(’34) AIR 1934 Sind 123(129): 288i'idLR54. 
(Suit relating to immovable property outside 
British India. Objection as to want of juris- 
di'.tioii can bo taken notwithstanding this 
Section.) 

3. (’19) AIR 1919 Low Bur 45 (45). 

(’29) AIR 1929 All 442 (443). 

(’32) AIR 1932 All 701 (702) : 64 All 998. 

(’31) AIR 1931 All 406 (407). 

(’30) AIR 1930 All 519 (519). 

(’09) 2 Ind Cas 677 (680) (All). 

(’23) AIR 1928 Bom 321 (349) : 47 Bom 848. 
(’89) 18 Bom 489 (491). 

(’89) 13 Bom 424 (427). 

(’87) 12 Bom 165 (167). 

(’80) 4 Bom 638 (640). 


(’64) 2 Bom H C R A C 192 (193). 

(’99) 26 Cal 598 (600). 

(’7l) 16 Suth W R 69 (70). 

(’70) 14 Suth W R 228 (280). 

(’70) 14 Suth W R 12 (14). 

(’62) 1862 Suth W R 15 (16) (PB). 

(’23) AIR 1923 Lah 551 (653). 

(’90) 13 Mad 273 (274). 

(’35) AIR 1936 Oudh 825 (826) : 11 Luck 106. 
(’36) AIR 1936 Pat 177 (178). 

3a.(’32) AIR 1982 All 273 (276) : 54 All 673. 

(’86) AIR 1935 All 760 (761, 762) : 67 All 916. 
[See (’86) AIR 1935 All 746 (748) : 67 All 
891. (Where however the question depends 
upon questions of fact, tho plea will not 
Vie allowed to Vie raised for the first timeiu 
Letters Patent Appeal against decision of. 
a single Judge in second appeal.)] 

4. (’85) 7 All 280 (243). (At any stage.) 

(’30) AIR 19.30 All 873 (874, 876) : 62 All 947. 
(’09) 3 Ind Cas 816 (817) : 33 Bom 664. 

5. (’99) 23 Bom 22 (26, 29, 30). 

(’70) 14 Suth W R 288 (288). 

(’82) 8 Cal 678 (685). 

6. (’14) AIR 1914 P C 140 (143) : 42 Cal 116 : 41 
Ind App 197 (PC). 

(’91) 13 All 300 (304) : 18 Ind App 65 (PC). 
(’84) 2 Bom H C R 40 (45). 

7. (’52) 1 Hyde 284 (286). 

8. (’67) 7 Suth W B 490 (490). 

(’71) 15 Suth W R 48 (49). 

(’36) AIR 1936 Pat 177 (178). (Costs not 
allowed). 

[See (’35) AIR 1935 Pat 160 (164). (Objector 
not allowed costs.)] 

[5ee also (’29) AIR 1929 Lah 246 (246). 
(Objector deprived of costs.)] 

8a.(’33) AIR 1983 Oudh 191 (192) : 8 Luck 676. 
(’33) AIR 1938 Pat 104 (107) : 12 Pat 117. 

9. (’15) AIR 1916 Cal 62 (63). 

10. (’04) 28 Bom 458 (460). 

(’18) AIR 1918 All 865 (366) : 40 All 666. 

11. (’32) AIR 1932 Oal 146 (147) : 69 Cal 160. 


Beotloin 11 
Note 8 
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Seotlon 21 
Notes 8-8 


If a Court is competent to try a suit and the parties without objection join 
issue and go to trial upon the merits, the defendant cannot subsequently dispute the 
jurisdiction of the Court upon the ground that there wore irregularities in the initial 
procedure which if objected to at the time, would havo led to the dismissal of the 
suit. The irregularity in assuming jurisdiction is waived if no objection is taken in 
time.'^ 


4. Objection as to place of suin^i — As has been observed in Note 1, above, 
this Section is an exception, so far as territorial jurisdiction is concerned, to the 
general rule that an objection to the jurisdiction of a Court can be entertained at 
any stage. Under this Section no objection as to the place of suing will be enter- 
tained by any appellate or revisional Court unless the following two conditions exist — 

(1) the objection is taken at the earliest ix)ssible opportunity, and in cases 

where issues are settled, at or before such settlement,^ and 

(2) there has been a consequent failure of justice. 

In cases in which issues are settled, if the territorial jurisdiction of a Court 
is transferred to another Court after the settlement of issues, but the former Court 
nevertheless proceeds to act in the suit, is it necessary to raise an objection to the 
jurisdiction at the earliest possible opjxjrtunity and does Section 21 apply ? It was 
assumed in the undermentioned cases^ that Section 21 would apply and that if no 
objection was raised at the earliest possible opportunity after the transfer, the objec- 
tion would bo deemed to have been waived. It is submitted that Section 21 does 
not apply to such a case. As will bo seen in Note 2 to Section 150 infra, where a 
Court has jurisdiction to entertain a suit or proceeding at the time of its institution, 
such jurisdiction is not lost by the subsequent transfer of the area or territory with 
reference to which the suit or proceeding was instituted. If this be so, no question 
of any objection as to the place of suing can arise and consequently no question of 
the applicability of Section 21. 


5. "Unless there has been a consequent failure of justice.” — Even if an 
objection has been raised at the proper time, it is still necessary, before an appellate 
or revisional Court could entertain such ol)jection, to show that the trial in the wrong 
Court has led to a failure of justice.^ The question wliether trial in the wrong Court 


12. (’36) AIR 1936 Nag 1 (3) ; 31 Nag L R Sup 
57 (FB). 

(’35) AIR 1935 Pat 4.S9 (444). 

(’12) 13 Ind Gas 542 (544) (Cal). 

Note 4 

1. (’19) AIR 1919 Mad 10C3 (1063). 

(’19) AIR 1919 Cal 1077 (1078). 

(’81) AIR 1931 All 454 (456) ; 53 All 560. 

(’14) AIR 1914 Lah 386 (388) : 1914 Pun Bo 
No. 87. (Objection as to non>re.sidence within 
jurisdiction.) 

(’21) AIR 1921 Mad 455 (465). 

(’20) AIR 1920 Mad 1019 (1023) : 43 Mad 675 
(FB). 

(’19) AIR 1919 Mad 242 (244). (Cannot main- 
tain subsequent suit that the decree is a 
nullity.) 

(’31) AIR 1931 Oudh 136 (137).' 

(’28) AIR 1928 Pat 324 (325, 326) : 7 Pat 216. 
(’17) AIR 1917 Pat 698 (699). 

2. (’24) AIR 1924 Mad 697 (699). 

(’25) AIR 1925 hlad 117 (123). 


[See also (’20) AIR 1920 Mad 1019 (1023) : 
43 Mild 675. (The question was raised but 
not decided.)] 

Note 5 

1. (’19) AIR 1919 All 82 (83) : 12 All 74. 

(’33) AIR 1933 Pat 556 (567). 

(’34) AIR 1934 All 549 (550). 

(’34) AIR 1934 All 226 (230). 

(’3l) AIR 1931 All 556 (557). 

(’29) AIR 1929 All 236 (236). 

(’22) AIR 1922 Cal 345 (346) : 49 Cal 87. 

(’19) AIR 1919 Cal 1014 (1015). 

(’13) 20 Ind Cas 370 (871) (Cal). 

(’38) 40 Pun L R 234 (234). 

(’34) AIR 1934 Lah 233 (288, 234). 

(’32) AIR 1982 Lah 185 (135, 186). 

(’31) AIR 1931 Lah 142 (148). 

(’29) AIR 1929 Lah 609 (51l) : 11 Lab 15. 
(’22) AIR 1922 Lah 164 (165). 

(’19) AIR 1919 Lah 217 (217). 

(’17) AIR 1917 Lah 12 (12, 13) : 1916 Pun Be 
No. 93. 
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has led to a failure of justice must be answered on a consideration of the merits of Beotion 21 
the case.^ Notes 8-^ 

6. Execution proceedings. — See also Note 8 to Section 38 and 0. 21 B. 7. 

The question of the applicability of Section 21 to execution proceedings has 
been viewed in two aspects as exemplified in the illustrative cases below: — 

(1) A suit is instituted in Court A which has no territorial jurisdiction over 

it. No objection is, however, raised by the defendant to the want of 
jurisdiction and a decree is passed therein. Section 21 precludes him 
from raising the objection in any appellate or revisional Court. But 
can he raise the objection in execution proceedings ? 

(2) A decree is passed by Court A. After the passing of the decree, the 

territory with reference to which the suit was filed in Court A is 
transferred to the jurisdiction of Court J5, by Government notification. 

Court A nevertheless proceeds to execute the decree against lu-opeities 
in the territory so transferred. Does Section 21 apply so as to compel 
the defendant to raise an objection at the earliest possible opportunity 
to the jurisdiction of Court A to proceed with the application ? 

On the first question it has been held in the undermentioned casos^ that the 
objection cannot be raised for the first time in execution proceedings. In Zamindar 
of Ettiapuram v. Chidambaram, A. I. R. 1920 Madras 1019 (P. B.), it was held that the 
effect of the Section was that an objection which an api)ellate or revisional Court was, 
under the terms of the Section, precluded from allowing, must be considered cured 
for all purposes and that a Court of first instance cannot do that in execution which 
the appellate or revisional Court is precluded from doing. The Calcutta High Court 
has, however, held in a Full Bench case that an executing Court can question the 
jurisdiction of the Court which i)assod the decree, whether territorial, pecuniary or 
in respect of the judgment-debtor's i:)erson.^ For a full discussion of the subject, see 
Note 8 to Section 38, infra. 

On the second question it has boon generally held that the principle of 
Section 21 applies to execution proceedings also.^ Thus, a sale or delivery of property 
by Court A made without objection at the earliest iX)Ssiblo opportunity cannot bo 

(’14) AIR 1914 Lah 385 (:188) Pun Ro~ (’89) AIR 1939 All 163 (164) : ILR (1939) All 

No. 87 . 67. (Question not pure question of law and 

(’13) 18 Ind Cas 1.30 (131) (Lah). eaniiot bo decided without finding facts.) 

(’37) AIR 1937 Mad 571 (574) ; ILR (1937) (’80) AIR 1930 Lah 1016 (1016). (Voluntary 

Mild 990. omission to adduce evidence on merits by 

(’85) AIR 1935 Mad 574 (575). (Defendant on defendant— No ground of failure of justice.) 

whom bay the onus of proving the issues that Note 6 

arose in the suit, was ex- parte for novsatis- 1. (’04) 27 Mad 118 (120). 

factory reason: Held that there wfs no failure (’75) 24 Suth W R 303 (364). 
o‘ justice.) (’37) AIR 1937 All 567 (569) : ILR(1937) All 

(’25) AIR 1925 JIad 171 (172). 761. 

(’24) AIR 1924 Mad 467 (468). (’64) 2 Bom H 0 R 374 (376). 

(■20) AIR 1920 Mad 1019 (1023, 1024) : 43 (’31) AIR 1931 Sind 47 (50) ; 26 Sind LR 204. 

Mad 075. (Consent decree on award of property beyond 

(’18) AIR 1918 Mad 297 (299). (Quaere.) local limits.) 

(’20) AIR 1920 Nag 92 (92). (’36) AIR 1935 Oudh 858 (360) ; 11 Luck 187 

(’22) AIR 1922 Oudh 124 (126). (F B). 

(’28) AIR 1928 Pat 324 (326) : 7 Pat 216. ('38) AIR 1938 Pesh 77 (78). 

(’24) AIR 1924 Pat 527 (528). (’35) AIR 1935 Posh 142 (148). 

(’16) AIR 1910 Low B.ir 44 (45). 2. (’25) AIR 1926 Cal 907 (909) : 63 Cal 166 (P B). 

(’ll) 10 Ind Cas 980 (980) ; 4 Sind L R 264. [But see (’82) AIR 1932 Cal 380 (880)]. 

2. (’21) AIR 1921 All 66 (67, 68). 3. (’27) AIR 1927 Mod 627 (630) : 60 Mad 882. 

(’34) AIR 1934 Lah 233 (233, 284). See also cases cited in foot-note (3a). 
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Section 21 subsequently objected to on tbe ground of want of territorial jurisdiction.^^ But the 

Notes 8-8 Calcutta High Court has taken a contrary view,^'* based on the ground that Section 21, 

being an exception to the general rule that the inherent want of jurisdiction of the 
Court cannot bo waived by consent of the parties, should not be so interpreted as to 
have a wider application than what is justified by its terms. In a recent case of the 
Madras High Court, ^ one of the learned Judges, Mr. Justice Ramesam, was of opinion 
that Section 21 cannot be applied to execution proceedings. The observation was, how- 
ever, obiter, and was dissented from l)y the other learned Judge. The actual decision 
in that case was that where a Court had no power to sell certain properties though 
withhi its territorial jurisdiction, the objection to jurisdiction cannot be deemed to 
have been waived by its not having boon raised at the earliest possible opportunity. 

It was held in the undermentioned case® that where a Court sells lu-operties 
without objection by the judgment-debtor, after the territorial jurisdiction has been 
withdrawn from it, the estoppel against the judgment-debtor cannot ho extended to 
apply to a subsequent purchaser of the same property at a sale held in execution of 
a decree against the same judgment-debtor in another suit. 

The High Court of Madras has also held* that the failure of a party to object 
to the territorial jurisdiction of a Court to pass a final decree does not amount to a 
waiver of objection to the Court’s jurisdiction to sell the proi^erty in execution of 
that decree. 


7. InsolYenoy prooeedings. — Under the proviso to Section 11 of the Fro- 
viiicial Insolvency Act of 1920, no objection as to tlie place of presentment of an 
insolvency petition shall be allowed by any Coui’t in the exercise of appellate or 
revisional jurisdiction unless such objection was taken in the Court ))y which the 
l^etition was hoard, at the earliest o])ix)rtunity, and unless there has been a conse- 
quent failure of justice. 


Collateral proceedings. — As has been seen already in Note G above, 
the efifect of Section 21 is that an objection to the territorial jurisdiction of a 
Court not taken in the manner provided by that Section must be considered 
cured for all purjxDses. It lias accordingly been held by the High Courts of 
Lahore,^ Madras* and Patna* that an objection as to the territorial jurisdiction 
of a Court, not raised at the proper time under Section 21, cannot be raised 
in any collateral proceeding or in a separate suit. The High Courts of Bombay,^ 


3a.(’20) AIR 1920 Mad 505 (506, 507, 508) : 43 
M.ad 135. 

(’13) 18 Iiid aas 498 (499) (Mud). (Sale.) 

(’34) AIR 1934 Mad 573 (575). (Sale.) 

(’26) AIR 1926 Mad 421 (422, 426, 427) : 49 
Mad 746 (Sale.) 

(’24) AIR 1924 Mad 457 (458). (Delivery of 
property.) 

[See also (’32) AIR 1932 M.ad 440 (442) : 55 
Mad 856. (No objection taken as to trans- 
feree Court’s jurisdiction to execute the 
decree ovouon the grounds of appeal. Point 
cannot be argued in apxxial.) 

3b.(’23) AIR 1923 Cal 619 (622). (Sale.) 

[But see (’12) 13 Tnd Cas 542 (644) (Cal).] 
4. (’28) AIR 1928 Mad 746 (759). 

6. (’20) AIR 1920 Mad 506 (506, 507, 508) : 43 
Mad 135. 


6. (’27) AIR 1927 Mad 627 (630) ; 50 Mad 88^ 

Note 8 

1. (’29) AIR 1929 Lah 449 (452). 

2. (’25) AIR 1925 Mad 117 (119, 123). 

(’19) AIR 1919 Mad 242 (244). 

(•29) AIR 1929 Mad 323 (324). (Objection as 
to pecuniary jurisdiction.) 

[See also (’38) AIR 1938 Mad 257(261,262) 
(Do.)] 

3. (’28) AIR 1928 Pat 324 (326) : 7 P.at 216. 

[See also (’33) AIR 1933 Pat 104 (1C6) : 12 
Pat 117. 

(’33) AIR 1983 Pat 467 (459).] 

4. (’26) AIR 1926 Bom 481 (483). 

[See also (’83) AIR 1933 Bom 398 (401,402) : 
67 Bom 456. 

(’87) 11 Bom 160 (Note) (170, 171).] 
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Allahabad^ and Calcutta® and the Judicial Commissioner’s Court of Nagpur^ have, on 
the other hand, held that this Section does not preclude the objection being raised in 
a separate suit. But the Bombay High Court has arrived at the same conclusion as 
the former set of High Courts, by applying the principle of constructive res judicata 
to such cases and holding that an objection to the territorial jurisdiction of the 
Court in a previous suit, which might and ought to have been raised therein, must 
be deemed to have been heard and decided in favour of the existence of jurisdiction 
and is barred from being raised again in a subsequept suit.® The High Court of 
Allahabad® and the Judicial Commissioner’s Court of Nagpur^® have held that the 
principle of constructive res judicata will not apply, the reason given being that the 
decree in the former suit was one passed without jurisdiction. The High Court of 
Calcutta in coming to the conclusion that the question of territorial jurisdiction can 
bo re-agitated in a separate suit, has not referred to the question of res judicata}^ 

9. Foreign Courts. — This Section has no application unless the place of suing 
is one to which the Code applies.^ It has, therefore, no application to a case in which 
there has been usurpation by the lower Court of the jurisdiction of a foreign Court.® 
Thus, a suit instituted in a British Indian Court against a non-resident foreigner on 
a cause of action which arose wholly outside British territory is not covered by 
Section 21.® But where the defendant has submitted to the jurisdiction of the Courts, 
ho cannot subsequently challenge its decision for want of jurisdiction.** 

10. Court trying a remanded ease, jurisdiotion of. — The jurisdiction of 
the Court trying a remanded case depends entirely on the order of remand. Where, 
therefore, a case is remanded to Court A for trial. Court B can have no jurisdiction 
to deal with it or pass any orders in it. Neither Section 21 in terms nor the principle 
underlying it is applicable to the case.^ 

Whore a case is remanded to Court A for trial 07i the merits, it has been held 
that it lias no power to entertain a question as to jurisdiction raised before it for the 
first time.® 


11. Procedure where suit is filed in a wrong Court. — See also 0. 7 H. 10. 

W^ioro a Court finds that it has no jurisdiction to entertain the suit, the proper 


procedure is to return the ])laiiit under 

Court.^ 

"s. AIR 1931 An454 (458) : 53 All 660 

6. (’37) AIR 1937 Cal 738 (739). 

(’84) 10 Cal (597 (707). (When no objection as 
to juriftdiction is taken, it may be takon as 
conclusively decided that Court bad jurisdic- 
tion.) 

('81) 8 Cal L Hop 261 (264). (Irregularity — 
Objection to, cannot bo allowed at a late stage.) 
( 79) 5 Cal 64 (69, 70. 71). 

(’70) 13 Suth W R 292 (293, 294). 

(’68) 10 SuthWB6(6). (Appeal beard without 
objection to jurisdiction.) 

(’69) 2 Heng L B App 42 (43). 

[See also (’22) AIB 1922 Pat 322 (334).] 

7. (’35) AIB 1935 Nag 250 (256) : 31 Nag L B 

Sup 48 (F B). 

8. (’26) AIR 1926 Bom 481 (488). 

9. (’81) AIB 1981 All 464 (458) : 53 All 560. 

10. (’85) AIB 1935 Nag 250 (256) : 31 Nag L B 
Sup 43 (F B). 


•. 7 B. 10 for presentation to tlio proper 


11. (’37) AIB 1987 Cal 738 (789). 

Note 9 

1. (’19) AIB 1919 P C 160 (152) : 42 klad 813 : 
46 lud App 151 (P C). 

(’28) AIB 1928 Lab 297 (298) ; 9 Lab 445. 

2. (’19) AIR 1919 Mad 1043 (1043). 

(’28) AIR 1928 Lab 297 (299) : 9 Lab 445. 

. (’25) AIB 1926 Mad 788 (789). 

(’28) AIR 1928 Bah 297 (298) ; 9 Lab 445. 

4. (’34) AIR 1934 All 740 (767) : 56 All 828. 
(Defendant taking pleaofwant of jurisdiction 
but also defending suit on merits is estopped 
from contending that the Court bad no 
jurisdiction.) 

Note 10 

1. (’23) AIB 1928 Mad 851 (351, 352). 

2. (’68) 5 Bom II C B A C 137 (138). 

Note 11 

1. (’19) AIB 1919 Lab 26 (27) : 1 Lab 203. 

(’76) 23 Suth W R 268 (263). 


Section 21 
Notes 8-il 
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Mote 11 


Seotien 22 


The objootion as to jurisdiction need not have been raised at any particular 
stage to enable the Court to so transfer. The question of delay mentioned in Section 21 
is only applicable where the objection as to jurisdiction is raised before an appellate 
or revisional authority.^ The trial Court, however, is incompotent to order the return 
of the plaint after the passing of the decree.^ 


[S. 22. ] Where a suit may be instituted in any one of 
„ . . * two or more Courts and is instituted in one of 

Power to transfer suits in, 

which may be instituted such Gourts, any defendaiit, after notice to 

the other parties, may, at the earliest possible 
opportunity and in all cases where issues are settled at or before 
such settlement, apply to have the suit transferred to another 
Court, and the Court to which such application is made, after 
considering the objections of the other parties (if any), shall 
determine in which of the several Courts having jurisdiction the 
suit shall proceed. 


1. Scope and applicability of the Section. 

2. ‘‘Apply to have the cate transferred.’* 

3. Notice to the other parties necessary before making application. 

4. Grounds for transfer. See Section 24. 

5. Objections mutt be heard before making order. 

6. Application, when to be made. 

7. Transfer to Court subordinate to a different High Court. See Section 23. 

8. Stay of suit. 

9. Appeal. 

Other Topics 

How application made. See Note 2. 

“May be instituted.” See Note 1. 

“Shall determine in which of several Courts having jurisdiction the suit 
shall proceed.” See Note 1. 

Transfer where plaintiff has a choice of Courts, See Note 1. 

When discretion exercised. See Note 1. 

Whether question as to want of jurisdiction of trying Court can bo raised 
ill application for transfer under this Section. Sec Note 1, Ft. (5). 


(’26) AIR 1926 All 708(709). (Appellate Court 
can under Ss. 196 and 197, Agra Tenancy 
Act, if possessed of all materials, itself dispose 
of the suit on merits.) 

(’66) 1 Agra 280 (280). 

(’66) 1 Agra 222 (222). (The Court should not 
however reject the plaint without recording 
its reasons.) 

(’99) 23 Bom 766 (759). 

(’89) 23 Bom 679 (081). 

(’85) 9 Bom 266 (268). (Appellate Court may 
also return.) 

(’85) 9 Bom 259 (265) (Do.) 


(’84) 8 Bom 313 (318). 

(’75) 1 Bom 638 (543). (Appellate Court may 
also return.) 

(’68) 5 Bom H 0 R A C 212 (213). 

(’87) 10 Mad 211 (212). 

(’26) AIR 1926 Nag 313 (313). 

[See (’88) 11 Mad 482 (485). (However, the 
Appellate Court is not bound to return.)] 

2. (’ll) 10 Ind Cas 980 (980) : 4 Sind L R 264. 

3. (’16) AIR 1915 Nag 116 (117): 11 Nag L R18. 

[See also (’84) 8 Bom 880 (889). (Refusal by 
High Court to return, after decision in 
second appeal.) ] 
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1. Scope and applicability of the Seotiooi — It is a general principle of 
law that a plaintiff, as arbiter litis, has a right to choose his own forum} This 
Section curtails that right to a certain extent by providing that the suit can be trans- 
ferred under certain circumstances from the forum chosen by the plaintiff to another. 
Very strong reasons, therefore, must be shown to deprive the plaintiff of this right 
to choose his fortm and Courts, as a rule, ought not to lightly interfere with it.® 
The mere fact that it would be more convenient to the applicant to have the action 
tried elsewhere is no suflScient reason to force the plaintiff out of the Court in which 
he is legally entitled to sue. But the totality of circumstances should indicate the 
preponderance of the balance of convenience in favour of the suit being proceeded 
with in a Court different from that in which it has been instituted.^ 

This Section assumes that the party applying for transfer does not question the 
jurisdiction of the Court. Consequently this Section has no application where the 
party applying for transfer pleads that the Court has no jurisdiction.® Where, however, 
the plea as to want of jurisdiction has been heard and decided in plaintiff’s favour 
and the defendant thereupon applies for transfer on the basis of the evidence of 
jurisdiction, the Section will apply.® 

This Section has reference only to cases which, at the option of the plaintiff, 
can be brought in more Courts than one.^ It is loss general than the provisions of 
Section 24. 

This Section and Section 23 do not apply to a case in which the question is 
whether a suit should be tried by a Court subordinate to a High Court or by a High 
Court. In such a case the High Court may, under its inherent powers, exercise powers 
similar to those contemplated by these Sections.® 

Where some of the defendants to a suit are resident within the jurisdiction of 
one Court and others within the jurisdiction of another Court and the suit is instituted 
in the former Court by leave of Court granted under Section 20 (b) ante, the proper 
remedy, where such leave has been granted without notice to the opposite party, is to 


Section 22 — Note 1 

1. (’24) AIR 1924 Lull 249 (250). 

(’24) AIR 1924 Luh 304 (305), 

(’79) 4 Cal L Rep 282 (284). (Where in both 
suits practically the same issues are triable, 
the plaintiff who first institutes his suit is 
entitled to proceed in the Court in which ho 
has chosen to bring the suit and to have the 
other suit stayed.) 

(’28) AIR 1928 Lah 183 (184, 186). 

(’28) AIR 1928 Lah 159 (159, 160). 

(’24) AIR 1924 Lah 806 (308, 309, 310). 

2. (’24' AIR 1924 Lah 306 (310). 

(’28) AIR 1928 Lah 169 (159, 160). 

(’20) AIR 1920 Lah 381 (382) : 1919 Pun Re 
No 167. 

(’94) 1894 Pun Re No 8. 

(’14) AIR 1914 Low Bur 37 (39) : 7 Low Bur 
Rul 129 (133, 134). 

3. (’24) AIR 1924 Lah 249 (260). 

(’28) AIR 1928 Lah 183 (184, 185). 

(’09) 10 Cal L Jour 208 (212). 

4. (’24) AIR 1924 Lah 249 (260). 

(’24) AIR 1924 Lah 304 (305). 

(’85) AIR 1985 All 979 (980). 


(’28) AIR 1928 Lah 183 (184, 185.) 

(’24) AIR 1924 Luh 306 (810). 

(’36) AIR 1936 Posh 6 (6, 7). 

6. (’01) 1901 All W N 136 (137). 

(’23) AIR 1923 Lah 288 (289). 

(’35) AIR 1935 All 979 (980). (Application for 
transfer maintainable ‘when jurisdiction oi 
Court is not challenged.) 

(’14) AIR 1914 All 851 (352). 

(’08) 1908 All W N 46 (47). (Section does not 
empower a Court to entertain a suit which 
otherwise it would have no jurisdiction.) 

(’09) 4 Ind Cas 922 (922) (Lah). 

(’18) AIR 1918 Oudh 441 (442) : 21 Oudh Cas 
217. 

(’20) AIR 1920 Pat 138 (140). 

(’19) AIR 1919 Pat 346 (348). 

6. (’27) AIR 1927 Lah 188 (184, 185). 

7. (’14) AIR 1914 All 351 (352) : 12 All L Jour 896 

(896). 

(’23) AIR 1923 Lah 288 (289). 

(’34) AIR 1934 All 569 (571). 

(’29) AIR 1929 Lah 175(176). (Under 
the Section both Courts must have juris- 
diction over the suit.) ] 

8. (’34) AIR 1934 All 14 (16) : 56 All 201. 


Seotion SS 
Note 1 



846 


TBANSFEB OF SUITS 


Seotlon 82 
Notos 1-8 


apply under this Section to have the suit transferred.^ Sections 22 to 25 of the Code 
are not affected by anything contained in Section 11 of Dekkhan Agriculturists Relief 
Act (XVII of 1879). 

2. Apply to have the oase transferred.” — An application for transfer 
under this Section should be made by petition and affidavits setting forth the grounds 
of transfer.^ But the Court may in proper cases dispense with the affidavit.* Where 
there are several suits to be transferred, a separate application is necessary for each 
suit.* Even before a guardian ad litem has been appointed to a minor defendant, any 
next friend of the minor may apply on his behalf under this Section for transfer of 
the case to another Court.^ 

3. Notice to the other parties neoessary before making application. — 

The provision as to notice under this Section is mandatory. The words ** after notice to 
the parties*’ indicate that the notice must bo given prior to the making of the appli- 
cation and that the notice issued by the Court after the application is filed is not what 
is intended, so that whore no notice is given before the application is made, the appli- 
cation must bo dismissed.^ It would seem that an application made in the presence 
of the parties may be assumed to be made after the notice required by the Section.* 

4. Grounds for transfer. — See Section 24. 

8. Objections must be heard before making order. The object of notice 
to the parties is to see if they have any objections to the application for transfer. 
Where a party does not file his objections on the first day, the Court may grant him 
further time to do so.^ 

6. Application! when to be made. — The provision as to the time of making 
the application is also mandatory and an application under the Section must bo made 
at the earliest i 30 ssiblo opix)rtunity and in cases where issues are settled, at or before 
such settlement.^ ’ Issues cannot, however, bo settled until after all the parties are 
properly represented before the Court; as for instance, whore a guardian ad litem is 
to bo appointed for a minor defendant.* A party taking transfer jn’oceedings in the 
trial Court and then approaching the High Court cannot bo said to be guilty of laches.* 

7. Transfer to Court subordinate to a different High Court. —See S. 23. 

8. Stay of suit. — Under Section 20 of the old Code, where a suit which 
might be instituted in more than one Court was instituted in a Court within the 
local limits of whoso jurisdiction the defendant or all the defendants did not reside 
or carry on business or personally work for gain, the defendant or defendants might 
obtain an order staying the proceedings on the ground that justice was more likely 


9. (’38) AIE 1938 Posh 15 (17). 

Note 2 

1. (’83) 9 Cal 980 (982). 

2. (’12) 14 Iiid Oas 5G1 (561) (Lah). 

3. (’70) 2 N W P H C R 147 (147, 148). 

4. (’89) 16 Cal 771 (776). 

Note 3 

1. (’16) 1916 Lah 95 (96) : 1917 Pun Bo No 11. 
(Section 151 cannot empower the Court to 
ignore tho Section.) 

(’78) 2 Cal L Rep 352 (353). 

(’28) AIR 1928 Lah 183 (183, 184). 

[But tee (’36) AIR 1936 All 979 (980). 


(Notice to other party should be given 1^- 
fore making such application but notice 
given oven after making transfer applica- 
tion is suAicient.) ] 

2. (’78) 2 Cal L Rep 352 (353). 

Note 5 

1. (’78) 2 Cal L Rep 352 (353). 

Notes 

1. (‘25) AIR 1925 Lah 322 (322). 

(’25) AIR 1925 Lah 175 (175). 

2. (’14) 25 Ind Cas 723 (724) (Lah). 

3. (’28) AIR 1928 Mad 15 (15, 16). 
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to be done by the suit being instituted in some other Court.^ This provision has now 
been dropped as unnecessary, because sufficient provision has been made for the 
transfer of suits in such cases.^ 

A Court has, of course, an inherent power to stay a suit where the ends of 
justice require it or to prevent the abuse of the process of the Court.® 

9, AppeaL — An order under this Section is not an appealable one. See 
Section 104. 


23 . [Ss. 22, 23, 24.] (1) Where the several Courts having 
To what Court appUca- jurisdictioH are subordinate to the same Appel- 
tio" >«“• late Court, an application under section 22 

shall he made to the Appellate Court. 

(2) Where such Courts are subordinate to different Appellate 
Courts but to the same High Court, the application shall bo made 
to the said High Court. 

(3) Where such Courts are subordinate to different High 
Courts, the application shall be made to the High Court within the 
local limits of whoso jurisdiction the Court in which the suit is 
brought is situate. 

[1877, Ss. 23 and 24; 1859, S. 13.] 


1. Scope of the Section. 

2. “Appellate Court/* meaning of. 

3. Applicability of Section to Chartered High Courti. 

4. High Court's power to transfer to Court subordinate 

to a different High Court. 

5. “Subordinate,** meaning of. — See Section 3, ante. 

Other Topic ; When transfer should l)e granted. See S. 24, Note 13. 

1. Scope of the Section. — This Section indicates the Courts to which appli- 
cations under Section 22 sliould be made, and should be read along with that Section. 
See Notes to Section 22. 

(’05) 9 Cal W N~748 (fioj. (Same mattor in 
litigation in High Court and in Small Cause 
Court — Stay of small cause suit ordered under 
Section 20.) 

(’95) 3 Mad L Jour 270 (272). (Where proceed- 
ings were stayed plaintiff was entitled to re- 
institute the suit in another Court without 
paying any additional court-fee.) 

(1882) 22 Ch D 397 (406), McHenry v. 
Lewis. 

(1883) 23 Ch D 225 (229, 230), The Bruvian 
Guano Company v. Bock wold t. 

2. (’27) AIB 1927 Bom 79 (80) : 61 Bom 26. 

3. See S. 151 and Notes thereto. 


Note 8 

1 .(’27) AIR 1927 Bom 70 (80) : 61 Bom 26. 

(’89) 13 Bom 178 (183). (Suit in Bombay 
High Court — The fact that defendants and 
witnesses resided in Wardha, in Central Pro- 
vincos.does not necessarily show that justice 
is more likely to bo done by the suit being 
li)cd in Wardha.) 

(’84) 8 Bom 571 (574), (Costs of previous 
litigation in foreign Court not paid — No 
ground for stay of suit.) 

(’01) 1901 All W N 136 (137). 

(*08) 35 Cal 641 (542). (Two suits in two Courts 
under different High Courts — Stay ordered 
under Ss. 20 and 24 of the Code of 1882.) 


Seotion 22 
Notea S-9 


Section 23 
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Hotee 1-4 


The expression *'High Court" in this Section includes the Chief Court of Oudh.^ 

2. Appellate Court,’* meaning of. — The words ’^Appellate Court" mean 
the Court; to which ordinarily appeals will lie from the Court in which the suit has 
been filed.^ If appeals lie to different Courts in different classes of cases from the 
same subordinate Court, the application should apparently be made to that Court to 
which an appeal would lie in the class to which the suit belongs. 

8. Applicability of Section to Chartered High Courts. — The Section 
provides that an application under Section 22 shall be made to the Appellate Court 
where the several Courts in which a suit may be instituted are subordinate to such 
Appellate Court. The High Courts of Rangoon,^ Madras,^ Calcutta^ and Fatna^ have 
held that for the purpose of transfer applications from the original side of the High 
Court, the Judge sitting on the original side is not subordinate to the High Court. 
An earlier decision of the Lahore High Court® has also taken the latter view, but a 
later case® of the same High Court has taken a contrary view. 

4. High Court’s pover to transfer to Court subordinate to a different 
High Court. — There is a conflict of opinion as to whether a High Court has power 
to transfer a suit pending in a Court within its appellate jurisdiction to a Court within 
the jurisdiction of another High Court. The High Court of Bombay,^ and the High 
Court of Patna in the undermentioned case* have held that a High Court has such 
power under Sections 22 and 23. On the other hand, other rulings of the Patna 
High Court,® the Upper Burma Judicial Commissioner's Court,^ and the Oudh Judicial 
Commissioner’s Court® have held that there is no such power. They have held, how- 
ever, that the High Court could declare that the suit is to be proceeded with in the 
other Court, that the effect of the order would be to stay the suit in the Court from 
which the transfer was asked for and that the only course open to the latter Court is 
to return the plaint for presentation to the proper Court.® The Nagpur Judicial Com- 
missioner’s Court iias gone a step further and has doubted whether the High Court 
has power even to declare or determine that the suit shall proceed in the other Court.^ 

Reading Sections 22, 23 and 24 together as they ought to bo, it would api)ear 
that it is only under Section 24 that transfer could be ordered, whether the applica- 
tion for transfer was made under Section 22 or Section 24 and that in cases not 
falling within Section 24 the High Court could only ''determine in which of several 
Courts having jurisdiction the suit shall proceed.” Under Section 24 there could bo 
no transfer unless both the Courts are subordinate to the High Court ordering the 
transfer. It would appear to follow, therefore, that when an api)lication is made to 
a High Court under Section 22 for the transfer of a case to a Court within the 


Section 23 — Note 1 

1. (’34) AIR 1934 All 14 (15) : 56 All 201. 

Note 2 

1. (*23) AIR 1923 Rang 22 (22) : 11 Low Bur 
Rul 446. 

Note 3 

1. (’23) AIR 1923 Bang 22 (23) : 11 Low Bur 
Rul 446. 

2. AIR 1915 Mad 608 (611). 

3. (’27) AIR 1927 Cal 290 (291). 

(’29) AIR 1929 Gal 358 (364) : 56 Cal 940. 
(The opinion was however an obiter dictum.) 

4. (’20) AIR 1920 Pat 365 (365). 

5. (’24) AIR 1924 Lah 306 (306). 

6. (’28) AIR 1928 Lah 183 (184). 


Note 4 

1. (’27) AIR 1927 Bom 79 (80) : 51 Bom 26. 

2. (’28) AIR 1928 Pat 640 (640). 

3. (’20) AIR 1920 Pat 138 (141). 

4. (’09) 4 Ind Cas 814 (816) : (1907-09) Upp Bur 
Rul 0 P 025. (Following 2 All 241 and 6 All 
60.) 

5. (’13) 20 Ind Cas 758 (759) (Oudh.) 

6. See the cases in foot-notes (3), (4) and (5). 

See also the following case under the old 
Code : — 

(’69) 11 Suth W R 189 (189). (Application 
under S. 6 of the Code of 1859). 

7. (’16) AIR 1916 Nag 31 (33) ; 13 Nag L R 81. 
(’24) AIR 1924 Nag 152 (152). 
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jurisdiction of another High Court, the former High Court can only determine where 
the suit shall proceed. In view of these decisions the Bombay view to the contrary 
does not appear to be correct. It has been held by the Higli Court of Allaliabad that 
when the plaintiff has chosen a forum in utter disregard of the convenience of both 
parties for some ulterior object and in abuse of his position as dominis litist the 
High Court can, in the exercise of its inherent power, determine which of two Courts 
having jurisdiction should try the suit.“ 

5. Subordinate,” meaning of. — See Section 3, aiite. 


24 . [S. 25.] (1) On the application of any of the parties^ 
and after notice*® to the parties and after 

^ desiro to be heard, or 
of its own motion^ without such notice, the 
High Court or the District Court® may, at any stage® — 

(а) transfer any suit, appeal or other proceeding’ pending 
before it® for trial or disposal to any Court subor- 
dinate to it® and comi)etent to try** or dispose of the 
same, or 

(б ) withdraw any suit, appeal or other proceeding pend- 
ing in any Court subordinate to it, and 

(i) try or dispose of the same; or 

( ii) transfer the same for trial or disjwsal to any Court 

subordinate to it cand competent to try or dispose 
of the same ; or 

(iii) re-transfer the same for trial or disposal to the 

Court from which it was withdrawn. 

(2) Whore any suit or proceeding has been transferred or 
withdrawn under sub-section (1), the Court which thereafter tries 
such suit may, subject to any special directions in the case of an 
order of transfer, either re-try it or proceed from the point at 
which it was transferred or withdrawn. 

(3) For the purposes of this section. Courts of Additional 
and Assistant Judges shall be deemed to be subordinate to the 
District Court. 

(4) The Court trying any suit transferred or withdrawn 
under this section from a Court of Small Causes*® shall, for the 
purposes of such suit, be deemed to be a Court of Small Causes. 
[1877, S s. 15 and 25 ; 1859, latter part of S. 6.] 

8. (’34) AIR 1934 All 14 (17) : 56 All 201. ~ 


Seotion 28 
Notes 4-6 


Section 24 
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Synopsis 


1. Legislative changes. 

2. Scope and applicability of the Section. 

3. **On the application of any of the parties.** 

4. **Of its own motion.** 

5. ‘‘District Court,** meaning of. 

6. “At any stage.** 

7. “Suit, appeal, or other proceeding.** 

8. “Pending before it.** 

9. “Court subordinate to it**—- Clause (3). 

10. Notice of application is necessary. 


11. Court to which proceeding is transferred 

must be competent to try it. 

12. No transfer where Court of institution 
has no jurisdiction. 

13. Grounds of transfer. 

14. Absence of order for transfer — Effect. 

15. Effect of transfer from or to a Court of 

Small Causes. 

16. Procedure of Court of transfer. 

17. Appeal. 

18. Revision. 


Other 

Adverse decision on point of law in a connected 
suit as ground of transfer. See Note 18, 
Foot-notes (16) and (IG). 

After hearing such of them as desire to be heard. 
See Note 10. 

Applicability of Section 476, Criminal Pro. Code. 
See Note 7, Point (4). 

Chartered High Courts. See Note 2, Point (12). 
Defect in jurisdiction — If cured by subsequent 
transfer. See Note 12, Point (4). 

Form. See App. H, Form No. 2. 

General power of transfer. See Note 2, Point (2). 
Power of transfer — Whether can be delegated. 
See Note 5, Point (8). 


Topics 

Power to stay suit. Sec Note 2. 

Power to transfer remanded case. See Note 6, 
Point (8). 

Be-transfer. See Note 6, Point (2). 

Sub-clause (a). See Note 9. 

Sub-clause (b). See Note 9. 

Sub-section (2). See Note 16. 

Sub-section (4). See Note 11. 

Transfer from Presidency Small Cause Court to 
High Court. Sec Note 2, F-N. (11). 

Transfer of applications under special Acts. See 
Note 7, Point (8). 

Transfer of review application. See Note 11, 
F-N. (7). 


1. Legislative changes. 

(a) The words “at any stage** are new. See Note 6. 

(b) Clause ( a) of sub-section (1) is now. See Note 2. 

fc) The provision for re-transfer in clause (b) (Hi) is new. See Note 2. 
(d) Sub-section (2) is also now. See Note 14. 


2. Scope and applicability of the Section. — It has been seen in Section 22 
that that Section has reference to cases which, at the option of the plaintiff , can be 
brought in more Courts than one.^ This Section is much wider, and gives a general 
power of transfer of all suits, api)eals or other proceedings, which can be exercised 
by the Court of its own motion and at any stage of the suit. The power exercised 
under this Section is more extensive than that under Section 39 inasmuch as the 
transfer under the latter Section can be made only to the Courts specified therein} 
This Section, again, contemplates the transfer of a particular case and differs in this 
respect from Section 150 which relates to the transfer of the whole biisiness of the 
Court to another Court.*’* 

In order that this Section may apply, it is essential that — 

(a) the Court in which the suit has been instituted has jurisdiction to 

entertain it;* 

(b) the Court to which it is transferred is one competent to try it;* and 

(c) the Court to which it is transferred is subordinate to the High Court 

or District Court which orders the transfer.® 


Section 24 — Note 2 

1. See Nolo 1 to S. 22. 

[See also (’29) AIR 1929 Sind 170 (171) : 23 
Sind L R 365.] 

2. (’26) AIR 1926 Mad 421 (425) : 49 Mad 746. 


8. (’17) AIR 1917 Mad 272 (273). 

4. See note 12 below. 

5. See Note 11 below. 

6. See Note 9 below. 
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If the applioation for transfer to the District Judge proves ineffective, the 
High Court may be moved by a fresh application for transfer/ 

Section 25 of the old Code provided only for withdrawal of suits from sub- 
ordinate Courts and for transfer of the suits so withdrawn. The Calcutta High Court 
had held, in a case arising under that Section,® that the Section was not exhaustive 
and that the District Court had an inherent power to transfer a case itself to a sub. 
ordinate Court. The same view was assumed by the Madras High Court also.® The 
Section has now been made very much wider than before, and it has been hold by 
the Nagpur Judicial Commissioner's Court^® that the Section is now exliaustive of 
the judicial power of transferring suits. 

A Court has no power under this Section to stay a suit. For its powers to do 
so under other provisions of the Code, see Sections 10, 22 and 151. 

This Section applies to the Small Cause Courts.^^ But the High Court can 
exercise the powers under the Section only in its original civil jurisdiction.^® 

The High Court has jurisdiction, independently of this Section, to transfer a 
suit from one Court to another Court under Section 107 (b) of the Government of 
India Act of 1915.^'^ 


3. "On the applioation of any of the parties.”— Where there are several 
suits pending which are sought to be transferred, an application should be made in 
each suit.^ The Court may in proper cases dispense with an affidavit in support of 
the application.® Where there has boon a delay in making the application, such delay 
should bo explained.® 

The word “parties" refers to those litigating the suit, appeal, or other proceed, 
ing of which the transfer is sought.^ A person acting on behalf of a minor defendant, 
in a suit, before a guardian ad litem is appointed, will be a “party" within the mean- 
ing of this Section;^ so also a creditor in an insolvency proceeding under Chapter XX 
of the old Code.® 


Even where the High Court has refused to transfer a case suo motu, it can 
do so on an application for transfer.^ 


4. "Of its own motion.”— The High Court or the District Court has power 
to transfer, under this Section, sno motu without any application by a party.^ Where- 
a Court takes action on the application of a non-])arty treating- him as a party 
erroneously, tlie transfer order will be deemed to have been made suo motu} 


7. (’10) 5 Ind Cas 771 (771) (Cal). 

Note Whore, however, no application is 

made to the District Judge and no communi- 
cation is made to the plaintiff. High Court 
will ’lot exercise any special powers for that 
purpose: see (1SG9) 11 Suth W B 189 (189). 
(’26) AIB 1926 Cal 326 (327). 

(’27) AIB 1927 Pat 383 (384). (High Court 
can transfer under this ^tion as also under 
its general powers of superintendence.) 

8. (’09) 1 Ind Cas 913 (917) : 36 Cal 193. 

[But M. (’05) 82 Cal 876 (881).] 

9. (’80) 8 Mad 600 (502). 

10. (’16) AIB 1916 Nag 81 (32) ; 13 Nog L B 81. 

11. (’99) 8 Cal W N 247 (248), (Presidency Small 
Cause Courts.) 


12. (’29) AIB 1929 Cal 358 (864) : 66 Cal 940. 

13. (’35) AIB 1935 All 750 (760). 

Note 3 

1. (’19) AIB 1919 Pat 376 (377):4 Pat LJourl3. 
(’70) 2 N W P H C B 147 (147, 148). 

2. (’12) 14 Ind Cas 561 (561) (Lah). 

3. (’09) 3 Ind Cas 589 (541) (Cal). 

4. (’16) AIB 1916 Nag 123 (125): 18 Nag LB 203. 
6. (’89) 16 Cal 771 (776). 

6. (’98) 22 Bom 778 (782, 783). 

7. (’23) AIB 1923 All 163 (168). 

Note 4 

1, (’97) 22 Bom 778 (783). 

(’33) AIB 1933 Lah 671 (675) : 14 Lah 779. 
(’36) AIB 1986 Mad 66 (56) (F B). 

2. (’16) AIB 1916 Nag 123 (126):18NagLB203.. 
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5. *'Distpiot Court,” meaning of. — "District Court” means the prinoipal 
Civil Court of original jurisdiction.^ It is only a District Court or a High Court that 
can exercise powers under this Section.^* The District Court, in this Section, means 
a Court of unlimited pecuniary jurisdiction. An Assistant Judge, appointed under the 
Bombay Civil Courts Act, and whose pecuniary jurisdiction is a limited one, cannot 
order a transfer under this Section.^ 

Under Section 37 of the Punjab Courts Act (III of 1914) the District Judge 
may, with the previous sanction of the local Government, delegate to any Subordinate 
Judge in his district, the powers conferred on a District Court by this Section.® But 
such power can only be exercised in cases pending in a Court subordinate to the Court 
exercising the power.** 

6. “At any stage.” — There was a conflict of decisions under the old Code 
as to whether a suit could bo withdrawn or transferred after the hearing had once 
commenced} There was also a conflict of opinion as to whether the District Court 
could re-transfer a case once withdrawn or transferred,® and whether it could transfer 
or withdraw a case remanded by the High Court.® The addition of the words "at 
any stage” and the addition of clause (1) (h) (Hi) has now set the conflict at rest. 
It has accordingly been held that a District Court to which an appeal has been 
remanded by the High Court for dis|30sal has power to transfer it to a Subordinate 


Note 5 

1. See S. 2 (4). (In Punjab under Sr. 84 and 88 
o! Act XVIII of 1884 the CommiRsioner and 
Deputy Commissioner as Divisional Judges 
may exercise the powers of a District Court. 
In Burma and the Central Provinces a Divi- 
sional Court may exercise the powers of a 
District Court. See 8. 81 of Act VI of 1900 
Burma and S. 18 (1) of Act II of 1904. For 
Courts exercising powers of District Court in 
Ajmere and Merwara, see Ss. 2 and 26 of 
Regulation I of 1877.) 

(’36) AIR 1936 Sind 160 (162) : 30 Sind L R 
226. (The Court of the first class Sub- Judge 
is neither a High Court nor a District Court.) 

Ia.(’d5) AIR 1935 Bern 286 (287) : 59 Bom 466. 
(Senior Subordin.ate Judge can transfer case 
from one Subordinate Judge attached to his 
Court to another for administrative con- 
venience — But when once a Judge has taken 
cognizance of a case, any order removing the 
suit from his file is an order of transfer and 
such order can ije passed only by the District 
Judge or High Court.) 

2. (’10) 6 Ind Cas 518 (519) : 34 Bom 411. 

3. (’17) AIR 1917 Lah 37 (38). 

4. (’19) AIR 1919 Lah 27 (28) : 1 Lah 158. 

For the powers of delegation under other 
Acts, ^6 S. 13 of the Burma Courts Act XI 
of 1922 and S. 76 of the N. W. F. P. Law 
and Justice Regulation VII of. 1901. 

Note 6 

1, (’88) 15 Cal 177 (179). (No.) 

(1900) 23 Mad 314 (317). (No.) 

(’75) 1 All 180 (181) (F B). (Execution pro- 
ceedings could be transferred.) 

(’74) 6 N W P H C R 80 (83, 84). (No. If 
however it is transferred and parties do not 
object, they cannot later on in appeal raise 
any objection.) 


(’98) 22 Bom 778 (781). (Execution proceed- 
ings may be transferred.) 

(’94) 18 Bom 61 (64) (Do.) 

(’80) 5 Bom 680 (681). (Do.) 

(’06) 10 Cal WN 12 (13). (Could Ix) transferred 
though part-hoard.) 

(’05) 82 Cal 875 (881, 882). (No.) 

(’75) 23 Suth W R 1 (S). (No.) 

(’72) 17 Suth W R 46 (45). (Code does not 
authorize District Judge to transfer execution 
cases.) 

(’71) 15 Suth W R 574 (575). (Execution case 
cannot bo transferred.) 

(’70) 18 Suth W R 398 (899). (No.) 

(’C2) 1 ITay 459 : Marsh 195. 

(’10) 8 Ind Cas 492 (493) (Mad). (No.) 

(’03) 26 Mod 595 (596). (Could be transferred.) 
(’84) 7 Mild 692 (594). (Execution proceed* 
ings could be transferred.) 

(’83) 6 Mad 357 (859). (Do.) 

(’07) 10 Oudh Cas 139 (141). (Execution pro* 
ccedings cannot be transferred.) 

(’98) 1 Uudh Cas 117, (Execution proceedings 
could be transferred.) 

2. (’02) 24 All 304 (306). (No.) 

(’02) 24 All 856 (357). (No.) 

(’98) 20 All 396 (396). (No.) 

(’89) 13 Bom 664 (665, 656). (No.) 

(’06) 10 Cal W N 902 (903). (No.) 

(’06) 10 Cal W N 841 (843). (Yes.) 

(’07) 1907 Pun L R No. 53. (Yes.) 

3. (’71) 15 Suth W R 674 (676). (No.) 

(’93) 15 All 315 (316). (No.) 

(’99 21 All 230 (281). (No.) 

(’92 14 All 531 (534). (No.) 

(’70 2 N W P H C R 481 (482). (No.) 

(’6.5) 3 Suth W R 147 (149). (Yes.) 

(’15) AIR 1915 Mad 446 ( 447 ). (If remanded, 
and is not objected to, it is only a mete 
irregularity.) 
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Court* unless the High Court's order is drawn up in express terms so as to disclose 
a clear intention of limiting those powers.® Similarly, execution proceedings may now 
be transferred under Section 24 to a subordinate Court® as the words “at any stage 
of the suit" will include execution proceedings also.^ 

7. ‘‘Suit, appeal op other prooeeding.’* — It has been seen in Note 6 above 
that the word “suit" in this Section includes executipn proceedings also.^® The old 
Section did not contain the words “other proceedings" but it was held that the pro- 
cedure of the Section applied to miscellaneous proceedings by virtue of Section 647 
corresponding to the present Section 141.^ The present ^tion 24 itself will include 
such proceedings.® The proceeding must, however, be a civil proceeding. An enquiry 
under Section 14 of the Legal Practitioners Act is not a civil proceeding and the Sec- 
tion therefore does not apply.® The Section will not also apply to special proceedings 
which were not in contemplation when the Code of 1908 was passed. Thus, Section 24 
cannot be applied to proceedings under Section 476 of the Criminal Procedure Code 
as amended by Act XVIII of 1923 though such proceedings are to be regarded as 
civil proceedings.* See also the undermentioned case.® 

8. “Pending before it.” — Under Section 25 of the old Code a District Judge 
had no power to transfer a case pending before himftelf} Clause (a) has now been 
added with a view to remove this disability.® The provisions of the Section can have 
no application to a proceeding which has terminated.® 

9. “Court subordinate to it”— Clause (3). — The District Court or the High 
Court can order a transfer under this Section only to a Court subordinate to it.^ For 
subordination of Courts in general, see Section 3, ante. Clause (3) of this Section 


4. (’12) 19 Ind Caa 552 (553) : 9 Nag Ij B 40. 

(3 W R 147, Dissented from.) 

(’14) AIR 1914 Cal 638 (640). (Remand to 
District Judge without liberty to transfer — 
Transfer to Subordinate Judge agreed to by 
parties — Parties cannot resile from the posi- 
tion.) 

(’14) AIR 1914 All 236 (238). 

{See also (’15) AIR 1915 Mad 446 (147).] 

5. (’22) AIR 1922 All 35 (36) : 44 All 211. 

{See also (’33) AIR 1933 Lah 29 (31) : 13 
Lah 806. (Remand by Additional District 
Judge to a Sub- Judge. The proceeding may 
be transferred by District Judge to another 
Sub- Judge.)] 

C. (’26) AIR 1926 Mad 421 (426) : 49 Mad 746. 
{See also (’16) AIR 1915 Mad 920 (020) : 39 
Mad 485. (Execution proceeding trans- 
mitted— Court has power to withdraw it.)] 
7. (’25) AIR 1925 All 276 (277) : 42 All 57. 

Note 7 

U.See (’36) AIR 1936 Pesh 56 (67). 

1. (’87) 9 All 180 (182, 183). (Proceeding under 
the Indian Companies Act.) 

(’84) 8 Mad 548 (550) (F B). (Claim proceed- 
ings under old S. 831.) 

2. See (’12) 15 IndCas 665 (566) : 8 Nag L R 51. 

(Application to set aside ex parte decree — 
Appellate Court can withdraw it.) 

3. (’16) AIR 1916 Pat 115 (116, 117) : 1 Pat L 
Jour 576# 

4. (’27) AIR 1927 All 469 (469, 470) : 49 All 460. 


For powers of transfer under other Acts, 
see the following Acts : 

S. 12, BurmaCourts Act, XI of 1922. 8.11, 
Dckkhan Agriculturists’ Relief Act, XVII of 
1879. Ss. 7 and 45, Oudh Courts Act, VI of 
1925. 8. 8, The N W P P and Oudh Hon. 
Munsif's Act No. II of 1896. The Bengal, 
Agra and Assam Civil Courts Act, XII of 
1887. The Agra Tenancy Act, III of 1926, 
Sch. II, List 2. 

5. (’38) AIR 1938 Oudh 217 (218). (Tho phrase 
'other proceeding’ is sufficiently general to 
cover the case of tho transfer of the disposal 
of one claim under the U. P. Encum^red 
Estates Act, from the Court of one Special 
Judge to the Court of another.) 

Note 8 

1. (’89) 13 Bom 654 (655, 666). 

(1900) 10 Mad L Jour 288. 

(’05) 32 Cal 875 (881). 

2. (14) AIR 1914 Lah 187 (190) : 1915 Pun Be 
No. 3. 

3. (’37) AIR 1937 Nag (381) (383). (8. 24 (1) (b) 
has no application to a proceeding which has 
terminal^.) 

[But see (’38) AIR 1938 Oudh 217 (218).] 

Note 9 

1. (’19) AIR 1919 Lah 27 (28) : 1 Lah 158. 

(’16) AIR 1916 Nag 31 (32) : 13 Nag L R 81. 
(’66) 1 Agra 178 (179). (Munsif’s Court is 
subordinate to. High Court.) 
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declares that for the purpose of this Section, Courts of Assistant and Additional Judges 
shall be deemed to be subordinate to the District Court. A District Judge can therefore 
transfer a case ponding before him to the Court of the Additional District Judge.^ A 
junior Subordinate Judge is not subordinate to a senior Subordinate Judge within the 
meaning of this Section.^ The Divisional Judge of Nagpur is not subordinate to the 
High Court of Bombay though his decree for dissolution of marriage is subject to the 
confirmation of the Bombay High Court. The latter Court cannot therefore transfer 
the proceeding filed before it to the Nagpur Court for disposal.* 

“Court** in this Section moans the Court to which the Code applies.® Thus, a 
suit pending in a scheduled district cannot bo transferred to another Court under this 
Section, as the Code is inapplicable to the scheduled districts.^ 

This Section does not emi)ower the District Court or the High Court to transfer 
a suit to any Court beyond the local limits of its own jurisdiction.^ Nor does it 
empower them to transfer cases or matters over which they themselves have no juris- 
diction.® The Courts having jurisdiction under the Provincial Insolvency Act are 
declared by Section 3 of that Act to be the District Courts. The High Court has thus 
no power to act under that Act. Hence it cannot transfer an insolvency proceeding 
pending before a District Court to the file of the High Court Judge exercising insol- 
vency jurisdiction.® 


10. Notice of application is neoessary. — Where a Court acts under this 
Section suo motUt no notice need bo given^ though after the transfer is made the 
parties should be informed tiiat the case has been transferred.® But where a part]/ 
applies for transfer, the procedure as to notice becomes imperative, and a transfer or 
withdrawal without notice will be set aside on the ground of illegality or material 
irregularity.® The notice however may be waived by the party concerned as the 


(’0.5) 7 BomLR 143 (148). (High Court trans- 
ferring case from Small Causo Courts of 
Bombay.) 

(’01) 4 Bom L B 970. (High Court transfer- 
ring from onomamlatdar’s Court to another.) 
(*10) 5 Ind Caa771(771)(Cal). (Munsif’s Court 
is subordinate to High Court.) 

(’65) 4 Suth W R (Misc) 7 (7). (District Court 
is subordinate to High Court.) 

2. (’12) 13 Ind Cas 6 (7) (Lah). 

3. (’19) AIR 1919 Lah 27 (28) : 1 Lah 158. 

4. (’15) AIR 1915 Bom 261 (261, 262) ; 40 Bom 

109. (Petition for alimony.) 

5. (’94) 1894 Bom P J 175 (175). 

6. (1900) 23 Mad 329 (351). 

7. (’24) AIR 1924 Nag 152 (152). 

(’82) 5 All 60 (62). 

(’02) 29 Cal 498 (499). 

8. See the cases in Footnote (9) below. 

(*04) 7 Oudh Cas 142 (143). (Partition cases 
under Ss. 191 and 192 of the U. P. Act 3 of 
1901 •— Judicial Commissioner can exorciso 
no jurisdiction in respect of such cases.) 

9. (’27) AIR 1927 Rang 105 (107) : 4 Rang 554. 
(’28) AIR 1928 Mad 1091 (1092) ; 52 Mad 57. 

Note 10 

1. (’20) AIR 1920 All 249 (249). 

(’36) AIR 1936 Mad 55 (56) (PB). 


2. (’23) AIR 1923 Lah 444 (445). (Transfer with- 

out notice — Ex parte decree set aside.) 

(’18) AIR 1918 Pat 341 (342) : 3 Pat L Jouc 

218 (S B). 

[See also (’30) AIR 1980 Lah 439 (440). 
(Defendants not taking interest in the suit 
and refusing to appear even though served 
— Doubted if notice was necessary.)] 

3. (’16) AIR 1916 Nag 123 (125, 126) : 13 Nag 

L R 203. 

(’33) AIR 1933 All 178 (178 ): 53 All 916. 

I ’26) AIR 1926 All 17 (18). 

’70)2 N WPHCR481 (482). 

I ’16) AIR 1916 Cal 859 (859). 

:’2r>) ATR 1926 Lah 189 (189). 

’17) AIR 1917 Lah 37 (38). 

I ’10) 8 Ind Cas 7 (7) (Mad). 

I ’97) 10 C P L R 94 (94). 

(’23) AIR 1923 Oudh 240 (240) : 26 Oudh Cas 

62. (But it is not such an irregularity as to 

justify an interference in revision.) 

(’20) AIR 1920 Oudh 213 (213) : 23 Oudh Cas 

216. 

[See (’33) AIR 1933 Lah 635 (636). (No 
notice by the party before application is 
necessary.)] 

[But see (’32) AIR 1932 Cal 265 (266). (Such 
transfer without notice is an irregularity 
— If no prejudice is proved jurisdiction of 
transferee Court is not afiocted;)] 
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provision is one of procedure and practice.’* The Allahdbad High Court has in the 
undermentioned cases® held that a transfer without notice is without jurisdiction. It 
is submitted that this view does not seem to bo sound. The Section gives the District 
Judge jurisdiction to transfer motu without notice. That shows that the question 
of notice cannot be a question of jurisdiction and that a transfer without notice is 
only an irregular exercise of jurisdiction.® Where in an application for transfer the 
Court was also asked to exercise its power to act suo motu under this Section, the 
Madras High Court hold that the order of transfer without notice was not even a 
material irregularity.'^ 


11. Court to which proceeding is transferred must be competent to try 

it. — A sui)erior Court cannot make an order of transfer of a case unless the Court 
to which the transfer is sought to be made has jurisdiction to try it.^ The word 
“competent** in this Section does not refer to territorial jurisdiction^ but only to the 
pecuniary value and the nature of the suits which the Court has power to try.® 

Illustrations 

(A) A flics 11 suit in the Subordinate Judge’s Court at Madura for recovery of Rs. 0,000 duo 
on a mortgage. The High Court has power to transfer the same to the Court of the Subordinate 
Judge of Rajahmundry. Hero the latter Court has no territorial jurisdiction over the suit, though 
competent to try it in respect of the pecuniary value and the nature of the suit.^ 

(B) A files a suit against B in the Subordinate Judge’s Court at X for recovery of Rs. 6,000 
on a mortgage. The suit cannot be transferred to the District Munsif’s Court at X having pecuniary 
jurisdiction only up to Rs. 3,000.® In this case though there is territorial jurisdiction, there is no 
pecuniary jurisdiction. 

(C) A files a suit under Section 92 of the Code in the District Court at X, The case cannot 
be transferred to the Additional District Judge, under this Section, though the latter has territorial 
as well as pecuniary jurisdiction over the matter. The reason is that suits of that nature should be 
instituted in the principal Cwil Court of original jurisdiction or in any other Court empowered in 
that behalf by the Local Government.® 


4. (’89) 13 Mad 211 (213). 

(’12) 1912 Pun W R No. 143, p. 382. 

5. (’20) AIR 1920 All 249 (249). [Held action 
without jurisdiction.) 

(’26) AIR 1926 All 17 (18). 

6. (’16) AIR 1916 Nag 123 (126):13 Nag LR 203. 
(’32) AIR 1932 Cal 265 (266). 

7. (’10) 8 Ind Cas 7 (7) (Mad). (The irregularity 
is a mere defect of form.) 

Note 11 

1. (’18) AIR 1918 Mad 483 (483). 

(’14) AIR 1914 Mad G77 (G77) : 38 Mad 472. 
(District Court not competent to try insol- 
vency petition.) 

(’36) AIR 1935 All G96 (696) : 58 All 85. 

(’31) AIR 1931 All 28 (29) : 53 All 62. 

(’lO; 6 Ind Cas 618 (519) : 34 Bom 411. 

(’10) 6 Ind Cas 97 (98) : 37 Cal 674. 

(’99) 3 Cal W N 247 (248). (High Court can 
transfer suit from Court of Small Causes, 
Calcutta, to any other Court of equal or 
superior jurisdiction.) 

(’18) AIR 1918 Mad 100 (101). (Court estab- 
lished with power to try suits instituted 
after 1916 — Suit instituted before 1916 in 
another Court cannot be transferred to it.) 
(’20) AIR 1920 Pat 29 (30);6 Pat L Jour 688. 
(Munsif specially empowered to try suits up 
to Rs. 2000 in cases arising within the local 
limits of his jurisdiction— Case before a Sub- 


ordinate Judge of a different locality for less 
than Rs. 2000 cannot be transferred to the 
former Munsif.) 

(’03) 2 Low Bur Rul 117. 

2. (’26) AIR 1926 Mad 421 (425) : 49 Mad 746. 
(’23) AIR 1923 All 249 (249). (Court having 
no territorial jurisdiction in which suit was 
filed, returning plaint — High Court can 
transfer the case to that Court.). 

(’33) AIR 1933 Oudh 154 (155) ; 8 Luck 347. 
[See also (’32) AIR 1932 Mad 683 (683) : 55 
Mad 960.] 

[But see (’33) AIR 1933 All 178 (178) : 53 
All 916. (Competency means both pecu- 
niary and territorial competency.)] 

3. (’85) 7 All 230 (239) (P B). 

(’32) AIR 1932 All 660 (661) : 54 All 824. 

(’32) AIR 1932 Bom 486 (487) : 5G Bom 887. 

4. See (’26) AIR 1926 Mad 421 (425) : 49 Mad 

746. 

5. See (’85) 7 All 230 (239) (F B). 

(But a suit in a Munsif’s Court can bo trans- 
ferred to a sub-Court though the consequence 
is that the latter has to try it as a small cause 
suit and thus deprive the parties of the right 
to appeal : AIR 1917 Gal 616 (616) ; 36 Ind 
Cas 881 (881) and AIR 1929 Cal 354 (357) : 
56 Cal 588.) 

6. (’14) AIR 1914 Cal 616 (616, 617):41 Gal 866. 
(’19) AIR 1919 Oudh 311 (313):22 Oudh Gas 93. 
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For other cases of vraOt of jurisdiction, as regards the nature of the proceeding, 
see the undermentioned cases/ 

There is one exception to the rule that a suit cannot be transferred to a 
Court not having jurisdiction to try it, and it is indicSlted by sub-section (4) of this 
Section. Under that sub-section where a small cause suit is transferred to another 
Court, that Court must be deemed for the purposes of that suit to be a Court of 
Small Causes. This clearly shows that a small cause suit can be transferred to a 
Court which is not invested with small cause powers!!^ A fortiori^ a suit instituted 
in a Court of Small Causes can be transferred to another Court having small cause 
l)Owers although the value of the suit exceeds the limits of the small cause jurisdic- 
tion of such Coiirt.^^ If a small cause suit can be transferred only to another Small 
Cause Court or to a Court invested with small cause powers, sub-section 4 is rendered 
useless and unnecessary and further there is no need to deem the transferred Court 
a Court of Small Causes if it must bo already one. This sub-section must, therefore, 
be understood to constitute an enactment saving in special circumstances the 
provisions of Section 16 of the Provincial Small Cause Courts Act. The Judicial 
Commissioner’s Court of Oudh has in the undermentioned case® taken a contrary 
view. In view of what has been said above, it is submitted that that decision is not 
sound in principle. 

12. No transfer where Court of institution has no jurisdiction. — The 

word “pending” in the Section must be taken to mean “duly pending.” In other words, 
the Section will apply only when the Court in 'which the suit was instituted is 
competent to try it.^’^ And competency for this puri)ose will include not only i)ecuniary 


[See also (’36) AIR 1935 Bom 172 (173) :69 
Bom 412. (Suit iuBiituted in District Court 
cannot be transferred to Sub-Court — 
Authorisation of latter Court by local 
(jovernment ta **hoar” suits under S. 92 
held not enough.)] 

7. (’27) AIR 1927 Mad 321 (322). (Summary ap- 
plication in ejectment suit exclusively triable 
by Presidency Small Cause Court, cannot bo 
transferred to the City Civil Court.) 

(’18) AIR 1918 Mad 483 (483). (Small cause 
suit cannot be transferred to City Civil Court 
— See S. 3, Madras City Civil Courts Act.) 
(’70) 2 N W P 11 C R 230 (232). (Review ap- 
plication should be tried by the same Judge 
who disposed of the matter — Therefore it 
cannot be transferred to another Judge.) 

(’14) AIR 1914 Mad 077 (677) : 38 Mad 472. 
(’10) 8 Ind Cas 7 (8) (Mad). (Petition under 
O. 39, R. 2 (3) could only bo made to Court 
granting the injunction — Therefore the peti- 
tion cannot be transferred under this Section.) 
(’19) AIR 1919 Nag 143 (144). (“Other pro- 
ceedings’’ do not include an ax)plication for 
review.) 

7a.(’32) AIR 1932 Nag 49 (49) : 27 Nag LR 307. 
(’.32) AIR 19.32 Mad G83 (684) : 55 Mad 860. 
(’35) AIR 193.'> All 690 (691). 

(’35) AIR 1935 All 574 (575). 

(’3.5) AIR 1935 All 350 (361). 

(’34) AIR 1934 All 530 (631). 

(’32) AIR 19.32 Bom 486 (488) : 66 Bom 387. 
(’34) AIR 1934 Lah 901 (901, 902). (Provincial 
Small Cause Courts Act (9 of 1887), S. 16 — 


S. 16 4s no bar to transfer under S. 24, Civil 
Procedure Code.) 

[See also (’38) AIR 1938 Mad 745 (746). 
(Madras City Civil Judge is competent to 
try and dispose of a small cause suit if it 
is transferred to him.) 

(’29) AIR 1929 Mad 525 (526).] 

[But tee (’29) AIR 1929 Mad 513 (615). 
(This decision cannot Ije regarded as good 
law in view of the decision of a Division 
Bench in AIR 1932 Mad 683.)] 

7b.(’39) AIR 1939 Cal 345 (346). 

8. (’18) AIR 1918 Oudh 160(161):20 Oudh Cas 350. 
Note 12 

1-2. (’86) 9 All 191 (202) ; 13 Ind App 134 (P C). 
(6 Cal 30 entirely approved.) 

(’81) 6 Cal 30 (31). 

(’83) 7 Bom 487 (489). 

(’82) 4 All 478 (480). 

(’16) AIR 1916 Cal 456 (458). 

(’98) 25 Cal 39 (44). 

(’30) AIR 1930 Lah 195 (196, 197). 

(’28) AIR 1928 Mad 400 (400). (A transfer 
made in contravention would bo void.) 

(’05) 1905 Upp Bur Rul (C P C) 28. 

(’34) AIR 1934 Sind 95 (95). 

(’.32) AIR 1932 Sind 215 (215):26 Sind LR 277. 
[See also (’31) AIR 1931 All 574 (579) : 54 
All 171 (F B). (The Court from which 
transfer is made must be in existence at 
the time of transfer.) 

(’86) 10 Bom 274 (280).] 

[But tee (’34) AIR 1934 All 569 (571). (Pen- 
dency in competent Court is not necessary.] 
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jurisdiction and jurisdiction as regards the nature of the suit but also territorial juris- Beotion 21 
diction.^ Where the Court of institution has no jurisdiction over the suit, a transfer Notes 
thereof to another Court will not cure the initial defect,^ nor confer jurisdiction on 
the Court to which it has been transferred.^ Therefore a defendant cannot object to 
the jurisdiction of the Court in which the suit is pending and at the same time apply 
for transfer of the suit under this Section.^* A consent to such a transfer will not 
operate as a waiver of the plea of want of jurisdiction® and such plea can bo raised 
before the Court to which the suit is transferred.^ But, it is only necessary for the 
Section to apply that the suit must bo pending in a Court which had jurisdiction at 
the time when the suit was filed. Hence, where, at the time when a suit is instituted 
in a Court, the suit is within the pecuniary jurisdiction of the presiding officer of the 
Court, the fact that subsequently ho is succeeded by another officer whose jurisdic- 
tion does not extend to the amount of the value of the suit, does not prevent the 
applicability of this Section.® 

18. Grounds of transfert — It has been seen in Note 1 to Section 22 that 
a plaintiff, as arbiter litis^ has a right to select his own forum and that this right 
should not be interfered with except on very strong grounds.^ The onus of establish- 
ing sufficient grounds for the transfer lies heavily upon the applicant.® 

One of the grounds frequently advanced for the transfer of a case to another 
Court is the convenience of the parties or the cheapness of the trial there. There is 
a difference of opinion as to how far this is a valid ground of transfer under this 
Section. On the one hand it has been hold that it is not merely a relevant but a 
material point for consideration and that it is, in fact, the basis of all statutory juris- 
diction on the civil side.® Where therefore the balance of convenience is strongly in 
favour of transfer, it has been held to be a valid ground of transfer."* Thus, where a 
suit is instituted in the Court at A but the proiierty involved in the suit is situated 


3. (’08) 35 Cal 671 (573). 

1. (’87) 9 All 191 (204): 12 Ind App 184 (PC). 
(’82) 4 All 478 (480). 

(’14) AIR 1914 Cal 858 (860). 

(’10) 7 Ind Cas 765 (767, 768) (Cal). (Court 
having no jurisdiction cannot act as auxili- 
ary to Court having jurisdiction.) 

('S23) AIR 1923 Rang 185 (187); 1 Rang 22C. 
[But M« (’31) AIK 1931 All 28 (29): 53 All 
62. (Case sent by Revenue Court under 

S. 271, Agra Tenancy Act (III of 192G) for 
trial to a Civil Court of lower pecuniary 
jurisdiction — High Court transferred it to 
proper Court.) 

6. (’19) AIR 1919 Pat 315 (348, 349) : 3 Pat L 
Jour 396. 

5a.(’S2) AIR 19.32 Sind 215 (215): 26 Sind L R 277. 

6. ( 87) 9 All 191 (204): 12 Ind App 184 (PC). 
(’83) 5 All 371 (379). 

(’90) 13 Mad 211 (213). (Waiver will not con- 
fer jurisdiction.) 

7. (’98) 25 Cal 39 (44). 

8. (’36) AIR 1936 All 835 (336). (Suit filed in 
Court of Munsif having jurisdiction — Mungif 
gubsequently succeeded by another having 
no pecuniary jurisdiction to try suit — District 
Judge can transfer suit.) 

Note 13 

1. (’28) AIR 1928 Lah 159 (159, 160). 


(’30) AIR 1930 Lah 944 (944). 

(’19) AIR 1919 All 397 (397); 41 All 881. 

(’16) AIR 1916 All 2.55 (255). 

(’89) 13 Rom 178 (182). 

(’09) 10 Cal L .Tour 208 (211). 

(’16) AIR 1916 Oudh 208 (208). 

[See (’14) AIR 1914 All 318 (318). (Under 
S. 23.)] 

2. (’16) AIR 1016 All 255 (255). 

(’28) AIR 19‘28 Mad 15 (16). 

(’83) 9 Cal 980 (982). . 

(’65) Bourke Rx 0 0 1. (Interests of the party 
must be shown to be prejudiced by the non- 
removal of the case.) 

3. (’27) AIR 1927 Mag 219 (220). 

4. (’83) 9 Cal 980 (982). 

(’23) AIR 1923 Oudh 80 (31). 

(’35) AIR 1935 All 979 (980). 

(’83) 5 All 60 (62). 

(’94) 1894 Bom P J 175. (Two administra- 
tion suits relating to same estate pending on 
same matter in two Courts — Transfer can 
be ordered.) 

(’26) AIR 1926 Cal 826 (327). (Two suits rais- 
ing same issues instituted in two different 
Courts — The suits may be ordered to be tried 
together.) 

(’09) 3 Ind Cas 539 (541) (Cal). (Balance of 
convenience not made out — Application 
refused.) 
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at B, and the witnesses all reside at B, the case may be transferred to the Court at 
B on the ground of convenience.^ On the other hand, it has been held in the under- 
mentioned cases" that the convenience of the parties (such as the properties being 
situated or the witnesses residing at another place) is not a valid tost under the Sec- 
tion and is not a good reason for depriving the plaintiff of his right to select his 
forum. It has been held by the Allahabad High Court that the only good cause 
which depends upon the parties is where the parties are willing and combined for 
some reason, to ask that the case may be transferred to another Court.^ And the Patna 
High Court has hold that the i)ower of transfer can be exorcised only when the pro- 
ceedings in one Court constitute an abuse of the inrocess of the Court." There seems 
to bo nothing in the Section itself to compel such a strict construction thereof. The 
words “the Court may at any stage** in fact tend to show that the broader inter, 
pretation is to be preferred. The mere fact, however, that it is convenient for the 
defendant to have the case tried elsewhere is not a valid ground of transfer unless 
the institution of the suit in the Court from which the transfer is asked for amounts 
to an abuse of the process of the Court.® 

The following have been held to be good grounds for transfer of a case under 
this Section : — 

( a) Seasonable apprehension of the litigant that ho might not get justice in 
the Court in which the suit is i^ending.^*^ 


(’97) 24 Gal 183 (186). (Cheapness of trial and 
balance of convenience.) 

(’72) 10 Peng L R 168 (176). 

(’66) 1 Ind Jut (N S) 396. 

(’33) MR 1933 Lah 1033 (1034). 

(’27) AIR 1927 Lah 14 (16). (Transfer to be 
made only where preponderance of conveni- 
ence necessitates it.) 

’23) AIR 1923 Lah 383 (383). 

’12) 15 Ind Gas 845 (846): 1912 Pun Re No. 
101. (Connected appeals—Soine appeals lying 
in Chief Court-lLattcr can order other 
appeals before lower Court to be transferred 
to itself.) 

(’09) 4 Ind Gas 922 (922) (Lah). (No balance 
of convenience — No transfer will be made.) 
(’38) AIR 1938 Mad 745 (746). (Delay of 12 
days in applying for transfer is not sufficient 
to warrant refusing a remedy which should 
ultimately be convenient to both parties.) 
(’32) AIR 1932 Nag 49 (49); 27 Nag L R 307. 
(Two suits—Same transaction — Common 
question of fact.) 

(’28) AIR 1928 Oudh 89 (89). (Whore suit 
will be decided more expeditiou.sly and econo- 
mically if left where it is, no transfer will be 
ordered.) 

(’24) AIR 1924 Oudh 410 (411). 

’2.3) AIR 1923 Oudh 30 (31). 

’20) AIR 1920 Pat 138 (141, 142). 

(’36) AIR 1936 Pesh 5 (6, 7). 

(’14) AIR 1914 Low Pur 37 (39): 7 Low Bur 
Rul 129 (133, 134). 

(’10) 8 Ind Cas 449 (450) (Low Bur). (No 
balance of convenience and no grounds that 
ends of justice will be served by transfer — 
Transfer was refused.) 

6. (’89) 16 Cal 771 (776). (Property situated in 
another place.) 


(’80) 5. Cal 766 (767, 768). 

(’22) AIR 1922 All 65 (66): 44 All 278. 

(’21) AIR 1921 Cal 210 (211): 48 Cal 53. 

(’24) AIR 1924 Lah 304 (305). 

(’14) 25 Ind Cas 723 (724) (Lah). (UnderS.23.) 
(’27) AIR 1927 Nag 219 (220). 

6. (’19) AIR 1919 All 397 (398): 41 All 381. 

(’24) 2 Pat L Rep 111 (113). 

(’9.3) 1893 All W N 58 (58). 

(’14) AIR 1914 Sind 147 (147): 8 SindLR43. 

7. (’19) AIR 1919 All 397 (398): 41 All 381. 

8. (’20) AIR 1920 Pat 365 (366). 

9. (’15) AIR 1915 Mad 608 (611). 

(’33) AIR 1933 Lah 635 (636). 

(’89) 13 Bom 178 (181, 182). 

(’28) AIR 1928 Lah 159 (160). (Convenience 
of defendant alone not a good ground.) 

(’24) AIR 1924 Lah 306 (310). (Suit brought 
in bad faith for working injustice on defen- 
dant is a good ground of transfer.) 

(’20) AIR 1920 Lah 381 (381): 1919 Pun Re 
No. 167. 

10. (’23) AIR 1923 Lah 564 (665.) 

(’34) AIR 1934 All 448 (449). (Judge discus- 
sing the case with an influential relation of 
the defendant outside Court.) 

(’33) AIR 1933 Lah 915 (915). (Reasonable 
ground for party thinking that the Judge is 
prejudiced against him.) 

(’31) 32 Pun L R 388 (389). (Definite ex- 
prcBsion of opinion by Judge as to same 
account books in prior proceedings.) 

(0.3) 1903 Pun Be No. 88, p. 389. 

(’33) AIR 19.33 Oudh 154 (155): 8 Luck 347. 
(Fear that Judge may not be able to approach 
the case remanded to him with an open 
mind as he had already decided on all the 
evidence on record.) 
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^b) Judge having a pecuniary interest or other interest sufficient to create 
a bias,^^ or being relat^ to one of the parties.^^^ 

(c) Importance and the difficulty of the question involved in the case.^^ 

(d) Where interests of justice require a transfer.^^ 

See also the undermentioned case.^^^ 

The following have been held not to be sufficient grounds for transfer: — 

(a) Party having influence in the locality where the suit is instituted.^’ 

(b) Judge not being acquainted with the character in which disputed 

signatures in a case are written.^^ 

(c) Judge having decided another similar case in one way^’ or the fact that 

the points for decisions in both cases are analogous.^’ 

( d) Prejudice of Judge against party's pleader, unless it is likely to affect the 

judicial attitude towards the party.^^ 

(e) Expression of opinion by a Judge as to the character of the plaintiff 

elicited by the conduct of the party himself.^® 

(f) Judge being subordinate to the Commissioner in his executive capacity 

where the Commissioner's order is challenged.^* 

(g) The conduct of the Judge where parties agreed to the decision of the^ 

case by the Judge on a local inspection and did not wish to let in any 
evidence, and the Judge proceeded to act accordingly.** 

See also the undermentioned cases.*^ 


(’28) 109 Ind Ga&402 (402) (Lah). (Kxpressiou 
of opinion by Judge.) 

11. (’95) 19 Bom 608 (610). 

(’97) 1897 Bom P J 107, (Judge, a member 
of the Municipality which is a party to the 
suit.) 

(’95) 1895 Bom P J 158 (159). (Judge holding 
interview with parties at his residence with 
a view to settle the dispute is insufficient to 
create bias.) 

(’12) 16 Ind Gas 859 (860) (Gal). (Having per- 
sonal knowledge of facts.) 

(’12) 14 Ind Gas 458 (459) (Gal). (Personal 
interest.) 

(’84) 10 Gal 916 (917). (Officer directing litiga- 
tion in executive capacity is disqualifled to 
deal with it as Judge.) 

(’73) 10 Beng L B 168 (176). (Gonduct of 
Judge.) 

(1865) Bourkc O G 273. (Personal interest.) 
(’83) 1883 Pun Be No. 7. (Judge entering 
into business transactions with party in res- 
pect of subject-matter of suit.) 

(’03) 2 Low Bur Rul 281 (282). (Personal in- 
terest— Judge should follow the procedure 
under S. 88 of the Lower Burma Gourts Act 
1900.) 

lla.(’82) AIB 1982 Sind 206 (207). 

12. (’86) 9 All 180 (184, 185). 
r’72) 9 Beng L B App 10 (12). 

(’97) 24 Gal 188 (186). 

(’66) 1 Ind Jur (NS) 94 (227). 

[But tee (’10) 8 Ind Gas 444 (444) (Low Bur).] 
12a.(’d4) AIB 1984 Lah 539 (540). (Judge having 
expressed opinion in another case on point 
in dispute— Case should be transferr^ to 
another Court in the interests of justice.) 


' ” (’86) AIB 1936 Mad SMSoj ^FB). 

12b.(’88) AIB 1988 Mad 745 (745). (Same parties 
filing suits against each other in different 
Courts on same cause of action— Suits should 
bo tried by same Court.) 

13. (’27) AIB 1927 Lah 80 (80). 

(’24) AIB 1924 Oudh 872 (878): 27 Oudh Gas 
401. (Refusal of pleaders to accept brief from 
defendant — Plaintiff having engaged several 
pleaders— No transfer will be made.) 

14. (’98) 20 All 395 (396). 

15. (’12) 15 Ind Gas 569 (569) (Gal). 

’26) AIB 1926 Lah 345 (345). 

’38) AIB 1988 Nag 126 (127). 

16. (*94) 1894 Pun Bo No. 8. p. 13 (14). 

’21) AIB 1921 Lah 357 (357). 

’80) AIR 1980 Lah 176 (176). (Previous deci- 
sion on same point of law.) 

17. (’26) AIB 1926 Mad 359 (860). 

(’84) AIB 1934 Lah 598 (594). (Mere incidents 
between Judge and party’s counsel do not 
justify transfer.) 

18. (’16) AIR 1916 Mad 763 (768). 

19. (’33) AIR 1933 Pat 638 (639). 

20. (’28) AIR 1928 All 497 (498, 499). 

21. (’38) AIR 1938 Lah 95 (96). (Application for 
transfer not bona fide having been made 
after Court informs counsel of order before it 
is pronounced — Party not having any real 
apprehension that case would not he decided 
on its merits— Transfer should not be ordered.) 
(’36) AIB 1936 Pat 345(345,346). (Three suits 
tri^ by same Court and decided by one judg- 
ment — Two appeals filed before District Judge 
and one before High Court — Application to 
transfer all appeals to High Court not granted.) 


SaotloB Si 
Note 18 . 
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If. Ibaenoe of ordov for transfer— Effeot. — Want of inriediction in the 
trying Court will not be presumed by reason of the absence of aa order of transfer 
on the record.* Where certain issues were remitted to the trial Court and prior 
thereto the territorial jurisdiction of the Court to which they were remitted had been 
transferred, the order remitting the issues will be taken to operate as a transfer of 
the case to it.’ An omission to assign reasons for the transfer will not vitiate the 
proceedings in the Court to which the case has been transferred.’ 

IS. Effect of transfer from or to a Court of Small Causes. — It has been 
held by all the High Courts except the Bombay High Court that the words “ Court 
of Small Causes” in sub-section (4) of this Section include a Court vested with the 
powers of a Court of Small Causes.* The Bombay High Court has held that the words 
mean a Court properly and strictly so called, and does not include a Court invested 
vrith the jurisdiction of a Court of Small Causes.’ 

Where a small cause suit is transferred to another Court under this Section, 
that Court is to bo deemed to be a Court of Small Causes for the purposes of such 
suit and its procedure is to be governed by the provisions of the Provincial Small 
Cause Courts Act.’ And therefore the trial thereof can only bo under the Small Cause 
Courts Act and no appeal will lie from the decision therein;’ and this will he so 
notwithstanding an express direction by the District Judge that the suit is to be tried 
as a regular suit, as such an order is without jurisdiction.’ 

The word “suit” in this Section includes execution proceedings, as has been 
seen in Note 6 above and therefore a Court to which such proceedings are transferred 
from a Court of Small Causes is a Court of Small Causes for the purpose of such 
proceedings.’ 


Not* 14 

1. (’68) 10 All 119 (131, 122). 

3. (’10) 7 Ind Oaa 864 (861) (Jfad). 

8. (’66) 3 Sttth W B 117 (119). 

Note 15 

1. (’17) AIR 1917 All 181 (185) ; 88 All 125. 

(’32) AIR 1932 Bom 186 (187) : 56 Bom 887. 
(’17) AIR 1917 All 62 (61) : 39 All 211. 

(’29) AIR 1929 Cal 351 (356) : 56 Cal 588. 

(’18) AIR 1918 Cal 187 (187). (Dissenting from 
31 Cal 1057.) 

(’16) AIR 1916 Mad 891 (891) : 17 IndCas 125 
(127) : 88 Mad 25. 

(’18) AIR 1918 Oudh ICO (161) : 20 Oudh 
OasSCO. 


2. (’98) 23 Bom 882 (381). 

[See however observations in (’08) 81 Bom 
311 (818) (FB), which was a case under 
S. 203 of the old Code.) 


8. (’17) AIR 1917 All 181 (185): 88 AU 125 (128). 
(’93) 18 Bom 61 (61). 

(’35) AIR 1925 Lah 561 (.562, 568). 

(’99 1699 Pun Be No. 69, p. 308 (310). 

(’89) 1689 Pun Be No. 77, p. 293 (291). 

(’80) AIR 1930 Nag 133 (131). (The Court 
will have same powers as first Court.) 

[See (’82) AIR 1932 Nag 19 (19) : 27 Nag 
L R 307 (309).] 

1. (’28) AIR 1928 All 609 (609). (Consequently 
no bar to revision.) 

(’17) AIR 1917 All 161 (185): 38 All 125 (128). 
(’89) AIR 1939 All 152 (153). (Transfer to 


Munsif prior to abolition of Small Cause 
Court — Decision of Munsif not appealable.) 
(’81) AIR 1931 All 571 (578, 579) : 51 All 171 
(FB). (This result will not follow if there is 
no transfer under this Section but the case 
is tried under 8. 35, Small CausoCourtsAct.) 
(’29) AIR 1929 AU 50 (51) : 50 All 810. 

(’18) AIR 1918 All 290 (292) : 10 All 526. 
(Kven though the Munsif had no Small 
Cause power.) 

(’17) AIR 1917 All 62 (61) : 89 AU 211. 

’16) AIR 1916 AU 110 (111). 

I ’ll) AIR 1911 AU 229 (280). 

I ’91) 18 AU 321 (325, 326). 

’83) 5 AU 271 (275). 

I ’29) AIR 1929 Cal 351 (357) : 56 Cal 588. 
(Trial as regular suit, still no appeal lies.) 
(’08) 1903 Pun Bo No. 83. 

(’97) 1897 Puu Bo No. 68, p. 267 (268). 

(’35) AIR 1935 Nag 12 (12): 31 Nag L R 170. 
(’97) 10 C P L R 91 (96). 

(’99) 2 Oudh Cas 113 (111). 

(’23) AIR 1923 Pat 19 (60) : 1 Pat 696. 

(’19) AIR 1919 Pat 876 (877) : 1 Pat L Jour 
18. (But where there was no Small Cause 
Court at the time of filing the suits, the 
transferred suits could only be tried as ordi- 
nary civil suits.) 

5. (’16) AIR 1916 Mad 891(891): 17 Ind Cas 126 
(128) : 86 Mad 25. 

6. (’26) AIR 1926 Lah 165 (165). 
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This sub-section will only apply, however, where the suit or proceeding is trans- 
ferred under Section 24. If the transfer is made under any other provision of law, 
the Court to which it is transferred cannot be deemed to be a Court of Small Causes^^ 
and no finality can attach to its decision.^ Thus, where a small cause decree is 
transferred for execution to another Court under other provisions of the Code 
Sections 38, 39, 42, 0. 21 B. 4, etc.), its orders in execution will, if they fall under 
Section 47 of the Code, be open to appeal,® though no second appeal will lie by virtue 
of Section 102. 

This sub- section does not deal with the case where a suit is transferred from 
the original side to the small cause side of a Court. It has been held that in such 
cases the suit will retain its character as an original suit and will have to be tried 
as such.® 


The sub-section only applies where a suit is transferred from a Court of Small 
Causes. But where the Court from which a suit is transferred is not a Small Cause 
Court, the mere fact that the suit is of a nature cognisable by a Small Cause Court 
will not make the sub-section applicable, and where the Court to which the suit is 
transferred is not a Small Cause Court, its decision will be appealable.^® Similarly, 
the sub-section cannot apply where the Small Cause Court in which a suit was 
instituted has ceased to exist or the officer invested with Small Cause Court powers 
(before whom the suit was instituted) has been transferred from the district and there 
is no other officer possessing such powers.^ ^ In such cases, if the suit is tried by an 
ordinary Court, the decision of such Court will be appealable.^® 


16. Procedure of Court of transfer. — A District Court which withdraws 
a case for trial before itself may, after such withdrawal, proceed in accordance with 
any of the recognized modes of procedure laid down in the Code; it can even make 
over the case to an arbitrator for decision.^ It can amend the issues first framed and 
can frame additional issues and go into the whole case except upon any question upon 
which there has been a judicial finding already.® Whore a conditional order of attach- 
ment is passed by a Court and then the suit is transferred to another Court, the 


6a.(’35) AIR 1936 AU 765 (766) : 57 All 957. 
(U. 1*. Hoii. Muiisifs Act, S. 8— Suit filed 
in Muusif's Court on Small Cause side tran.s- 
ferred to Honorary Muiisif’s Court — Latter 
is not Small Cause Court — On application of 
defendant, suit tmiisferred by District Judge 
to Additional Munsif’s Court having no small 
causo powers — Appeal lies from his decision 
as transfer is not from Small Cause Court.) 

7. (’21) 64 Ind Cas 335 (336) (Lah). (Transfer 
under S. 23 of the Provincial Small Cause 
Courts Act.) 

(15) AIR 1915 All 219 (221) : 87 All 460. 
(Transfer of case to regular side.) 

(’35) AIR 1935 All 141 (141). (U. V. Hono- 
rary Munsifs Act, S. 8 — Case pending in 
Small Causo Court transferred to Honorary 
Munsif’s Court by District Judge— S. 24(4), 
Civil P. C., does not apply and appeal to Sub- 
ordinate Judge lies from decision of Hono- 
rary Munsif.) 

(’24) AIR 1924 All 761 (762). (Do.) 

(’20) AIR 1920 All 352 (352). (Do.) 

(’19) AIR 1919 All 222 (222). (Do. 

(’09) 31 All 1 (2). 


(’14) AIR 1914 Bom 302 (302) : 38 Bom 190. 
(Judge having small cause as well as regular 
jurisdiction transferring small causo case to 
regular side— Decree is appealable.) 

(’84) 8 Bom 230 (234). 

(’17) AIR 1917 Oudh 104 (104). (United Pro- 
vinces Munsifs Act II of 1896, S. 8— S. 24 
(4) is inapplicable to transfer from Small 
Cause Court to Honorary Munsif’s.) 

8. (’07) 11 Cal WN 861 (862). (Transfer to regular 
side for execution.) 

(’16) AIR 1916 All 293 (294). (S. 42. C. P. C.) 

9. (’35) AIR 1936 Mad 284 (285). (Held, that 
the District Court had power to so transfer 
the suit but the suit would retain its charac- 
ter as an original suit.) 

10. (’36) AIR 1935 All 574’ (675). 

11. (’86) AIR 1936 Lah 883 (885). 

(’87) AIR 1937 Oudh 398 (899) : 13 Luck 869. 
(AIR 1931 All 674 (F B) relied on.) 

12. (’86) AIR 1936 Lah 888 (885). 

(’87) AIR 1937 Oudh 398 (399). 

Note 16 

1. (’89) 1889 Pun Re No. 167. 

2. (1865) 3 Suth W R 147 (150). 


Beotion 24 
Notes 15-16 
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latter can pass a further order regarding the attachment.^ Where a suit the subject- 
matter of which has been referred to arbitration is transferred to another Court* the 
latter Court has jurisdiction to pass a decree in terms of the award made by the 
arbitrators.^* 

• Under Section 25 of the old Code where a District Judge withdrew a case in 
which evidence had been taken* to his own file and without re-taking the evidence 
dealt with the case as it came to him and dismissed the suit, it was held the judg- 
ment was bad as the District Judge had not tried the case.^ The addition of the 
words or proceed from the point at which it was transferred or withdrawn* would 
not now make the trial obligatory.^ Where a case is transferred after the passing of 
a preliminary decree for accounts* the transferee Court can exercise the discretion of 
holding a de novo trial only from the stage after the passing of the preliminary 
decree.®* 

Where the Court to which a case has been transferred has jurisdiction over the 
subject-matter of the suit* any defect arising from irregularities in the commencement 
of the proceedings such as those arising from a transfer ordered without authority, 
may he waived by the parties by their failure to object at the proper stage.® 

The substantive law applicable to the case will be the law of the Court from 
which it has been transferred.^ 

Sub-section 2 provides that where any suit or proceeding has been transferred 
or withdrawn the Court which thereafter tries such suit may either re-try it or pro- 
ceed from the point at which it was transferred. The word “suit** occurring tor the 
second time in the sub-section must be taken to include a “proceeding.** Hence, where 
an execution proceeding is transferred from one Court to another Court, the latter 
Court may either re-try it or proceed from the point at which it was transferred.® 

17. Appeal. — An order under this Section is not appealable.^ 

An order of the High Court transferring a suit under this Section is not a 
“judgment** within the meaning of the Letters Patent and hence a Letters Patent 
appeal does not lie from such an order.* 

18. Reyisloil. — An order for transfer is a decision of a ‘case* within the 
meaning of Section 115 of the Code^ and is therefore open to revision in cases where 
the Court, in making the order has acted without jurisdiction or illegally or with 
material irregularity.* Where* however, the decree or order in the transferred case 
is apiJealabht the High Court will not ordinarily interfere.* See Notes to Section 115. 


3. (’10) G Ind Gas 746 (746) (Mad), 

3a.(’33) AIR 1933 Oudh 647 (648) ; 9 Luck 219. 

4. (’86) 7 All 342 (343). 

6. See also (’10) 5 Ind Gas 688 (689) (All). 
(Transfer application disposed of by High 
Court — District Judge can thereafter deter- 
mine question of jurisdiction and return 
plaint for presentation to proper Court.) 
5a. (’29) AIR 1929 Lah 107 (109, 110). 

6. (19) AIR 1919 Lah 27 (29) : 1 Lah 168. 

7. (’69) 4 Bong L R (0 C) 1 (26). 

8. (’36) AIR 1936 Pesh 56 (57). 

Note 17 

1. (’83) 1883 All W N 88 (88). 

(’18) 1918 Upp Bur Rul 14 (14) ; 3 Upp Bur 
Rul 61. 


(’36) AIR 1936 Rang 267 (273) : 13 Rang 467 
(F B). 

2. (’36) AIR 1936 All 750 (750). 

(’35) AIR 1935 Rang 267 (272) : 13 Rang 467 
(F B). 

Note 18 

1. (’25) AIR 1925 Lah 189 ^89). 

2. (’20) AIR 1920 All 249 (249). 

(’94) 18 Bom 61 (64). (Discretion exercised — 
High Court will not interfere except under 
very special circumstances.) 

(’26) AIR 1926 All 17 (18). 

[But tee (’38) AIR 1938 Lah 95 (95). (No 
revision lies, but if it is found that the 
application for transfer is not a bona fide 
one, the case can bo re-transferred.)] 

3. (’84) 6 All 233 (234). 
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25 . ( 1 ) Where any party to a suit, appeal or other pro- 

Power of ProYind.! P^i^ding in a High Court presided ovet 

Government to tronefer by a single Judge objects to its being heard by 

him and the Judge is satisfied that there are 
reasonable grounds for the objection, he shall make a report to the 
Provincial Government' which'‘ may, by notification in the Official 
Gazette, transfer such suit, appeal or proceeding to any other 
High Court : 

Provided that no suit, appeal or proceeding shall he trans- 
ferred to a High Court without the consent of the Provincial Govern- 
ment of the Province in which that High Court has its principal seat.^ 
(2) The law applicable to any suit, appeal or proceeding 
so transferred shall be the law which the Court in which the suit, 
api)eal or proceeding was originally instituted ought to have 
applied to such case. 

[Compare 1882, Ss. 20, 21.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
‘‘Governor-General in Council.” 

b. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
“who.” 

c. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
“Gazette of India.” 

d. Inserted by the Government of India (Adaptation of Indian Laws) Order, 1937. 

Synopsis 

1. Scope and object of the Section. | 2. Appeal from decree in transferred Court. 


Other Topics 

Tran.sfcr of case from one High Court to Reasonable grounds for objection. See Note 1, 
another. See Note 1. F-N (2). 

1. Scope and object of the Section. — This Section is new and proceeds on 
the analogy of Section 527 of the Criminal Procedure Code which enables the 
Governor-General in Council to transfer a case from one High Court to another. The 
Section does not apply to an ohjoction to a particular Judgo personally, e. g. that 
previously wliile at the bar, he has advised one of the parties. In such a case, all the 
difficulties would be met by the case being tried by another Judgo of the same High 
Court. Consequently the objection in question must bo one which applies to the 
High Court as a whole.^ 


2. Appeal from decree in transferred Court. — The appeal from the 
decree in the transferred case does not lie to the original High Court, but only to 
the appellate side of the High Court to which the case was transferred.^ 


Section 25 


Section 25 — Note 1 

1. (’24) AIR 1924 Bom 90 (97, 98). 


Note 2 

1. ('21) AIR 1921 Mad 687 (687). 
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INSTITUTION OP SUITS 

26. [S. 48.] Every suit shall be instituted by the presenta- 
... ^ tion of a plaint or in such other manner as. 

may be prescribed. 

[See 0. 4, R. 1.] 

Synopsis 

!• Legislative changes. 

2. Institution of suit. 

3. Plaint, meaning of. 

4. Place of presentation. Seo 0. 4 B. 1, Noto 4. 

5. Person to whom plaint should be presented. See 0.4B.1. 

6. Time of presentation. See 0. 4B.1. 

7. Presentation of plaint with deficient court-fee or with other defect. 

See Notes to S. 149 and 0.7Rr. 1 and 11. 

8. Presentation of plaint in Revenue Courts. See 0.4R. 1. 

Other Topics 

Holiday. See O. 4, R. 1, Note 6, Pt. (7) and also 0. 20 R. 1. 

Pauper suit. See S. 149, Noto 10 and also 0. 33. 

Plaint— -Presentation at Judge’s private residence. See 0. 4R. 1, 

Note 6. Pt. (2). 

Suit instituted on wrong side. See 0. 4 R. 1, Note 4, F-N (1). 

1. LeififilatiYe changes. — Tho words ^ or in such other manner as may bo 
proscribed*' are new. No rules have, however, been framed prescribing any other 
manner of instituting suits. 

2. Institution of 8uit. — As scon already in Note 5 to Section 2 (2) ante, a suit 
must commence with the presentation of a plaint}^ Thus, an application for leave 
to sue in forma pauperis is not a suit until the leave is granted and the suit is 
registered under *0. 33 R. 8.^ 

A suit is instituted when the plaint is presented and not when it is registered,* 
though for the purpose of issuing summons to the defendant the suit cannot be said 
to be duly instituted until it is registered.^ A re- presentation of tho plaint after 
amendment is not a fresh institution of the suit,^ though a presentation to a proper 
Court after being returned for want of jurisdiction, will be a fresh institution. Where 
two suits are filed on the same day, the presumption is that they were presented in 
the order in which they were registered.^ But tho filing of a x)laint is not a judicial 
proceeding and there is no presumption as in tho case of judicial proceedings, of its 
having taken place at the earliest period of the day on which it was filed.® 

3. ~'(’22)"aIR 1922 Cal 23T(236j! 

4. (’78) 2 All 832 (884, 835). 

(’67) 7 Suth W R 167 (158). 

(’95) 19 Bom 320 (323). 

(’70) 5 Bom L R 198 (198) : 27 Bom 380. 

(’76) 23 Suth W R 447 (447). 

(’71) 16 Suth W R 47 (48). 

(’66) 6 Suth VV R 39 (39). 

(’66) 6 Suth W R 207 (207). 

(’65) 8 Suth W R 20 (21). 

(’07) 1907 Pun Re No. 123, p.600 (605, 606). 
(’92) 16 Mad 417 (417). 

5. (’94) 16 All 165 (173). 

(’76) 1 All 660 (651). 

6. (’13) 21 Ind Gas 602 (608) : 9 Nag L R 155. 


Section 26 — Note 2 

la.(’36) 164 Ind Cas 442 (443) (Cal).(No other mode 
of instituting a suit has up to now been pres- 
cribed — Presentation by pleader — Vakalat 
not signed by plaintid — Matter can be regu- 
larised only by tho order of the Court con- 
doning the defect.) 

1. (’83) 7 Bom 373 (376). 

(’32) AIB 1932 liah 374 (375) : 13 Lah 672. 

See also Note Sto B. 2 for fuller discus-siou. 

2. (’21) Ain 1921 Cal 277 (279). 

(1900) 27 Cal 814 (818, 820). 

(’67) 7 Suth W B 241 (241). 

[Sm (’73) 19 Suth W R 159 (169).] 
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A suit against a minor is taken to be instituted when the plaint is presented Ssotlon 16 
and not when the guardian ad litem is appointed^ Notes 2-8 

5. Plainti meaning of. — A plaint in law means “a private memorial tendered 
to a Court in which the person sets forth his cause of action ; the exhibition of an 
action in writing.”^ It ought to be in the language of the Gourt.^ A written statement 
claiming a set-off, will be deemed, to that extent, a plaint.^ For the particulars 
necessary to be mentioned in a plaint, see Order 7, infra. 

4. Plaoe of presentation. — See 0. 4 B. 1, Note 4. 

6. Person to whom plaint should be presented. — See 0. 4 B. 1. 

6. Time of presentation. — See 0. 4 B. 1. 

7. Presentation of plaint with defloient oourt-fee or with other defect. — 

See Notes to Section 149 and 0. 7 Br. 1 and 11. 

8. Presentation of plaint in Revenue Courts. — See 0. 4 B. 1. 


Summons and Discovery 


27 . [S. 64. ] Where a suit has been duly instituted, a 
summons may be issued to the defendant to 
appear and answer the claim and may be 
served in manner prescribed. ' 


Summoni to defendants. 


[1877, Ss. 64 and 68 ; 1859, S. 41. See 0. 5.] 

Synopsis 

1. **Duly instituted.” 

2. ^Summons may be issued.” Sco O. 5 B. 1. 

3. ^Manner of service.” See 0. 5 B. 10. 


Section IT 


Other Topice 

Appearance. Stu) Order 9, 

Fresh summons. See O. 5 R. 1, Notx3 5. 

In the manner prcscriljcd. Sec O. 5. 

Instiiution of suit, against a dead man. Sec Note 1, Pt. (3). 

Service by post. See O. 6 B. 10 ; Note 2. 

Substituted service. See 0. 5 B. 20. 

Summons when not to issue. Se^ 0. 5 B. 1, Note 1. 

i. “Duly instituted.” — i^eotion 26 enacts iliat a suit shall be instituted by 

the presentation of a plaint or in such other manner as may be prescribed. But it 
cannot bo said to have been dtdy instituted until, after scrutinising the plaint, the 
Court registers it as suit.^ When a plaint is returned for presentation to a competent 
Court the suit is to bo considered as instituted on the date of presentation to such 
proper Court.^ A suit against a dead person is not one which can bo said to have 

7. (82) 4 All 37 (39). will not exclude idaiiits in English language.) 

- Note 3 3. (’92) 15 Mad 29 (34). 

1. (’99) 22 Mad 494 (502). Section 27 — Note 1 

(’21) AIB 1921 Sind 166(lf)8):17 Sind LB 223. 1. (’22) AIB 1922 Cal 234 (235). 

2. (’67) 8 Suth W B 495 (496). (This, however, 2. (’28) AIB 1928 Bom 421 (422) : 52 Bom 548. 
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Notes 1-8 


Seoilon 28 


Section 29 
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been duly instituted, and the Court has no jurisdiction at all in the matter.^ 

2. “Sammons may be Issned." — See 0. 5 B. 1. 

3. “Manner of servioe." — See O. 5 B. 10. 


- . . 28 . [S. 85.1 (1) A summons may be sent 

Service of fummoni fc-wo ' *'t 

where defendant resides for seivice 111 another provincG to such Couit 

in another province. i v i ^ ^ 

ma in such manner as may be prescribed by 
rules in force in that province. 

(2) The Court to which such summons is sent shall, upon 
receipt thereof, proceed as if it had been issued by such Court and 
shall then return the summons to the Court of issue together with 
the record (if any) of its proceedings with regard thereto. 

[1877, S. 85; 1859, S. 59.] 

SerYioe of sammons where defendant resides in another province. — 

See 0. 5 Br. 21 and 23. 


29. [S. 650 A.] Summonses issued by any Civil or Revenue 
Court situate beyond the limits of British India 

Courts in British India and 
served as if they had been issued by such Courts: 

Provided that the Courts issuing such summonses have been 
established or continued by the authority of the Central Government 
or of the Crown Representative^ or that the Provincial Government 
by whose Courts a summons is to be served has by notification in the 
Official Gazette declared the provisions of this Section to apply to 
Courts of the Province.’’ 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
the original proviso. 

Synopsis 

1. Legislative changes. | 2. Notifications. 

Other Topics 

Continued by .authority. See Note 2. Such Courts. See Note 2. 

1, Legislative changes. — This Section corresponds to the first part of Sec- 
tion 650 A of the old Code. The second part of that Section has been omitted. 

2. Notifloations. — For notifications issue.! under the Section^ see General 

Statutory Buies and Orders, Vol. I, pp. 642-655 and Vol. IV, pp. 682-684^ 

8. (’70) 12 Suth W R 45 (46). 

(*08) 81 Mad 86 (89). (Even the plaint cannot be amended 
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For the applicability of this Section to Courts in Mysore, see Macpherson’s 29 

Lists (1884), p. 68. For its applicability to Courts in Gwalior, Indore, Bundlekhanci, Note 2 
Bhopal, Malwa, Bhagalkhand and Bhonawar Agency, see GazeMe of India, dated 
16th March 1912, Part I, pp. 349.362.^ See also Notification No. 169/1. 


30 . Subject to such conditions and limi-« Section 80 
Power lo order die- tations as may be prescribed, the Court may, 
covery and the like. time, either of its owu motiou or on 

the application of any party, — 

(a) make such orders as may bo necessary or reasonable 
in all matters relating to the delivery and answering 
of interrogatories, the admission of documents and 
facts, and the discovery, inspection, production, 
impounding and return of documents or other 
material objects producible as evidence; 

(b) issue summonses to persons whose attendance is 
required either to give evidence or to produce docu- 
ments or such other objects as aforesaid ; 

(e) order any fact to be proved by affidavit. 

Synopsis 

1. Scope of the Section. 

2. Delivery and answering of interrogatories. See Order 11. 

3. Admission of facts and documents. Sec Order 12. 

4. Discovery and inspection of documents. See Order 11. 

5. Production, impounding and return of documents. See Order 13. 

6. Summons to persons to give evidence. See Order IG. 

7. Proof by affidavits. Sec Order 19. 

1» Scope of the Section. — This Section is enacted for the first time in the 
Code of 1908. The conditions and limitations referred to in this Section are to bo 
found in Orders 11, 12, 13, 16 and 19, infra, 

2. Delivery and answering of interrogatories. — See Order 11. 

8. Admission of facts and documents. — See Order 12. 

4. Discovery and inspection of documents. — See Order 11. 

5. Production, impounding and return of documents. — See Order 13. 

6. Summons to persons to give evidence. — Sec Order 16. 

7. Proof by affidavits. — See Order 19. 


Section 29 — Note 2 

1. See also Notification No. 169-1 of the Government of India, 1927, as to the list of Courts in 
Miraj State (Junior). 
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Seotton 81 


Section 88 


Section 88 


3 1 , The provisions in sections 27, 28 and 29 shall apply 
to summonses to give evidence or to produce 
M to witnoM. documents or other material objects. 


Sammons to vitness. — See Orders 16 and 18, infra. 


32 . The Court may compel the attendance of any person 
to whom a summons has been issued under 
Penalty for default. gection 30 and for that purpose may — 

(a) issue a warrant for his arrest ; 

(&) attach and sell his property ; 

(c) impose a fine upon him not exceeding five hundred 

rupees; 

(d) order him to furnish security for his appearance and 
in default commit him to the civil prison. 

[ See 0. 16, Rr. 10 to 13, 17 and 21. ] 

la Applicability of the Section. — By Section 30 the Court is authorised to 
issue summonses to persons only when their attendance is required to give evidence, 
etc., and by Section 32 the Court is given the power to enforce the “attendance” of 
such i)er8on8 for that purpose, by imposing penalties. A fine can therefore be imposed 
on a person only if he has been required to attend the Court in connection with a 
case,^ and not on a person who, after his failure to attend on the date for which he 
was summoned, is not required to give evidence, etc., and has not been called upon 
to appear on a subsequent datc,^ nor on a person who has been ordered and not 
summoned to produce a document? 


Judgment and decree 


33. [S. 198.] The Court, after the case has been heard, shall 
pronounce judgment, and on such judgment a 

Judgment and decree. decree shall folloW. 


[ 1877, S. 198; 1859, S. 183. See 0. 20. ] 

Synopsis 

le Scope and applicability of the Section. 

2. ** After the case has been heard.’* 

3. Judgment to be based on case set up by parties. 

4. Evidence taken before another Judge. See Notes under 0. 20 B. 1. 

5. **A decree shall follow.” 


Section 32 — Note 1 

1. (’29) AIR 1929 All 850 (863, 854). 

(’20) AIR 1920 Pat 131 (133) : 6 Pat L Jour 
660 (665). (Where the production of the docu- 


ments was ordered it was held that this Sec- 
tion had no application.) 

2. (’29) AIR 1929 All 850 (863, 864). 

3. (’20) AIR 1920 Pat 131 (186) : 5 Pat L Jour 
660 (666). 
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Other Topiei 

Form of decree. See App. D, Sch. 1. 

Relief not consistent with pleas. See 0. 6 B. 7. 

Setting aside decree. See Order 9 and Order 82 for discussion of 
suits by minors for setting aside decrees against them. 

'Shall pronounce judgment.’ See Note 6. 

Subsequent events. See O. 41 B. 83 and O. 8 B. 8. 

1. Scope and applioability of the Section. — This Section should he read 
^ith the provisions of Order 20 in the First Schedule. The Section does not apply to 
the Judicial Commissioner of Peshawar in the exercise of his original civil jurisdiction 
Section 46 (2) of the N.-W. F. P. Law and Justice Kegulation VII of 1901. 

The High Court of Patna has held that this Section merely states that a 
decree shall follow the judgment and that it does not preclude the High Court from 
making a rule to the effect that in suits for money no decree need he drawn up if 
neither party has to recover anything unless the Judge otherwise directs.^ 

Under the Agra Tenancy Act III of 1926, List II, Schedule 2 and Section 136 
of the Oudh Kent Act XXII of 1886, no decree need bo prepared in the case of 
applications under the said Acts, unless prescribed by rule to the contrary. 

2. “After the ease has been heard.’* — The judgment in a case should he 
pronounced only after the case has been fully heard The failure of a Judge to give 
the parties an opportunity of putting their case before him vitiates the judgment.® 

8. Judgment to be based on case set up by parties. — The judgment 
should bo based on the contention raised by the parties or on the points involved 
therein. The Court has no power to go beyond the contentions of the parties and 
make out a case not raised by them.^ 

4. EYidenoe taken before another Judge. — See Notes under O. 20 B. 1, 

5. “A decree shall follow.” — This Section casts on the Court the duty of. 
preparing and passing a decree. A party or his pleader is under no obligation to move 
the Court to draw up a decree.^ Where, after pronouncing judgment in a suit, the Court 
fails to draw up a decree, the remedy of the party who wants the decree, whether 
for api)eal or execution, is to apply for it to the Court and if the application is refused, 
to move the High Court in revision. But until the decree is drawn up, there can ho 
neither appeal nor execution.® It has been held in the undermonlioned cases® that 
the failure of the Court to draw up a decree should not bo allowed to deprive a party 
of his right of appeal, it being the duty of the Court to prepare and pass a decree. 


Beotlon 88 
NotMlHI 


(’09) 5 Low Bur Rul 46 (48). 

Note 5 


Section 33 — Note 1 

1. (’34) AIR 1934 Pat 266 (269) : 13 Pat 371. 
Note 2 

1. (’07) 4 Low Bur Rul 266 (268). 

(’76) 23 Suth W R 77 (77). 

2. (’20) MB 1920 Lah 246 (247). 

Note 3 

1. (’22) AIR 1922 Cal 203 (216). 

(’26) AIR 1926 Oudh 142 (142). 

(’81) AIR 1981 Rang 177 (177). 


1. (’14) AIR 1914 Bom 23 (25) : 38 Bom 331. 
(’24) AIR 1924 Nag 271(274): 20 Nag LB 131. 

2. (’12) 16 Ind Cas 936 (937) : 8 Nag L R 92. 
(’83) 6 All 620 (626). 

(’10) 34 Bom 182 (188). 

(’06) 32 Cal 488 (491). 

(’20) AIR 1920 Lah 396 (896): 1 Lah 223. 

. See also Note 9, O. 6 B. 2. 

3. AIR 1919 Lah 63 (64) : 1919 Pun Be No. 66. 


8CPC. 24. 
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INTEREST 


Ssotioa 88 It is submitted that this view is not oorreot on principle. See alb Note 8 to Section 
Koto 0 2 (2) and Note 4. 0. 41 B. 1. 

Where a judgment is passed in favour of a party and it is stated therein thab 
he shall not get a decree unless he produces a succession certificate, a decree cannot 
be passed till a succession certificate is produced.* (See Section 214 of the Indian 
Succession Act, XXXIX of 1925.) 

As to contents of decree, see 0. 20 B. 6. 


Interest 

Seotlon 8i 34 . [ 3 * 209.] (1) Where and in so far as a decree is for tho 

1 1 r t payment of money the Court may, in the 

" *'** ‘ decree, order interest at such rate as the Court 

deems reasonable* to be paid on the principal sum adjuc^ed, from 
the date of the suit to the date of the decree,* in addition to any 
interest adjudged on such principal sum for any period prior to the 
institution of the suit,® with further interest at such rate as the 
Court deems reasonable on the aggregate sum so adjudged, from the 
date of the decree to the date of payment,® or to such earlier date 
as the Court thinks fit. 

(2) Where such a [decree is silent with respect to the pay- 
ment of further interest on such aggr^ate sum as aforesaid from 
the date of the decree to the date of payment or other earlier date, 
the Court shall bo deemed to have refused such interest, and a 
separate suit therefor shall not lie. 

[1877, S. 209; 1861, S. 10.] 



1. Scope of the Section. 

2. **Decree for the payment of money.** 

3. Award of interest under the Section is a 

matter of discretion. 

4. Interest from date of suit to date of 

decree. 

5. Interest from date of decree to date of 

payment. 

6. Interest prior to suit — General. 

7. Agreement express or implied to pay 

interest. 

8. Mercantile usage. 


*16) AIR 1916 Cal 272 (274). 

*29) AIR 1929 Sind 226(227):24 SindLR167. 
4. (’20) AIR 1920 Nag 148 (140). 


9. Right to interest under statutory provi* 
sions. 

10. Interest as damages. 

11. Mortgage suits. Soo 0. 84 R. 11. 

12. Interest, whether payable after tender. 

13. Interest on mesne profits. See 0. 20 R. 12.- 

14. Interest on arrears of rent. 

15. Interest on costs. See Section 35. 

16. Rule of damdupat. 

17. Decree silent as to interest — Sub-sec* 

tion (2). 

18. Court-fee. 


[See (’31) AIR 1931 Bom 407 (408). (Limi- 
tation for execution will not run until 
succession certificate is produced.) 
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Other 

Accounts suit. See Note 10 P-N (6). 

Oases under Interest Act. See Note 9 and Note 7 
P-N (6). 

Compound interest. See Note 3 P-N (12) and 
Note 6 P-N (4). 

Oontribution suit. See Note 10 Pt. 7. 

Court’s po\ver to reduce rate of interest in harsh 
and unconscionable bargains. See Note 7. 
Interest on damages — See Note 2, 

Interest on legacies. See Note 9 Pt. (2). 


Topics 

Interest when allowed and disallowed. See 
Note 6. 

Notice. See Note 12 Pt. (4). 

Post diem interest. See Note 9. 

“Reasonable.” See Note 3 and Note 4 Pt. (2). 
Separate suit for interest. See Note 17. 
Stipulation amounting to penalty. See Note 7. 
Stipulation for enhanced interest. See Note 7. 
Suit for unliquidated damages. See Note 2. 


Seotloit 84 
Notes 1-a 


!• Scope of the Seotlon. — This Section provides for the award of interest in 
oases of money decrees. It applies only — 

(a) where the decree is for the payment of money, and 
(h) as regards interest after the date of the suit. 

The award of interest in respect of decrees for the enforcement of a mortgage 
or charge is provided for in 0. 34 R. 11. As regards interest prior to the date of suit, 
it is a matter of substantive law and is outside the scope of this Section.^ 

The Section classifies the interest awardable after the date of the suit into 
two classes — 

( a) Interest on the principal sum adjudged from the date of suit to dato 

of decree. 

(b) Interest on the agcjreqate sum of the principal sum and interest, from 

date of decree to date of realisation or to such earlier date as the 

Court thinks fit. 

There is no analogy between the award of interest under this Section and the 
award of mesne profits under 0, 20 R. 12. The former may be awarded as an induce- 
ment to prompt satisfaction of the decree and as a penalty for non-compliance with 
it. Such interest is no part of the claim or relief as in the case of mesne profits.^ 

Future interest which is awardable under this Section is really in the nature' 
of damages granted by the Court on account of the plaintiff being kept out of tho 
money due to him under tho decree.^ 


2. ‘‘Decree for the payment of money.” — For a full discussion as to wliat 
is a “decree for the payment of money,” see Section 73, post,^ 

The Madras High Court has held that tho word “money” is not confined to 
an ascertained sum but will include also unliquidated damages and that interest on 
such datiiages can be awarded under this Section.^ The same view has boon taken 
by the Bombay High Court in the undermentioned case^ and by tho Oudh and Sind 
Judicial Commissioners* Courts.* In a later case, however, tho Bombay High Court 
has decided that no interest can be allowed on damages before judgment.*® In 
Crewdzon v. Ganesh Das, A. I. R. 1920 Calcutta 737, Mr. Justice Mookorjoo was of 


Section 34 — Note 1 

1. (’10) 7 Mad Ij Tim 108 (108). 

(’20) AIR 1920 Cal 737 (789) : 82 Cal L Jour 
239 (258). 

(’38) AIR 1988 P 0 67 (70) : I L R (1938) 2 
Cal 72 : 32 Sind L R 374 (PO). 

(’81) AIR 1931 Nag 161(164):27 Nag LR812. 

2. (’06) 33 Oal 1232 (1285). 

3. (’88) AIR 1933 Lah 352(354) : 14 Lah 591. 


Note 2 

1. See Note 6 to Section 73. 

2. (’26) AIR 1926 Mad 1021 (1023). (Interest 

from date of suit.) 

3. (’25) AIR 1925 Bom 547 (556). (Interest from 
date of suit was decreed.) 

4. (’ll) 9 Ind Oas 221 (222) (Oudh). (Suit for 
compensation for use and occupation.) 

(’81) AIR 1981 Sind 121 (124) : 25 Sind L R 

104. (From dato of suit.) 

4a.(’81) AIR 1931 Bom 886 (887). 
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Noiet a-8 


opinion that interest pendente lite oannot be awarded when the claim is for an 
unliquidated amount of damages. A contrary view, however, has been taken in a later 
case of the Calcutta High Court in which it has been held that the Court has power 
to award interest on damages, but that in such cases the Court should state its 
reasons for so doing.* 


8. Award of interest under the Section is a matter of discretion. — The 

award of interest under this Section after the date of suit is entirely in the discre- 
tion of the Court.^ This discretion is not excluded cither by the fact that there is 
an agreement to pay a certain rate of interest till realisation,* or by there being no 
contract to pay any interest,* or by the fact that the plaint does not claim interest,* 
or by the rule of damdupat} It is not necessary for the award of interest in the 
decree that the judgment should have made any reference to it.* To hold otherwise 
would render the words “in the decree” a mere surplusage, for it does not require a 
rule of procedure to enable a Court to embody in its decree a relief granted by the 
judgment.* 

The discretion under this Section must, however, be exercised on sound judi- 
cial principles* and, when so exercised, it will not be interfered with in appeal.* 


6. (’24) AIR 1024 Cal 637 (638). 

Note 3 

1. (’28) AIR 1928 Lah 954 (956). 

(’31) AIR 1931 1>0 104(107); 58 Ind Appl41: 
68 Cal 1281 (PC). 

(’32) AIR 1932 All 245 (246). 

(’32) AIR 1932 All 128 (130) : 63 All 64. 

(’86) 12 Cal 669 (579) (FB). 

(’70) 14 Suth W R 62 (62). 

(’82) AIR 1932 Lah 312 (314). 

(’16) AIR 1915 Lah 113 (114) ; 1015 Pun Ke 
Ko. 22. 

(’36) AIR 1936 Nag 28 (29) : 31 Nag L R 
Sap. 121. (Debtor paying certain amount 
to creditor during pendencyofinsolvencyand 
before order of adjudication — Application by 
receiver subsequently appointed claiming re- 
fund of amount — Court has power to grant 
interest under S. 84, Civil P. C., from appli- 
cation for refund till realisation. Note: — 
8. 34 will apply to such a case' by virtue of 
S. 5 of the Provincial Insolvency Act.) 

(’29) AIR 1929 Nag 6 (8). 

(’04) 17 C P L R 88 (40). 

(’19) AIR 1919 Oudh 248 (249) ; 22 OudhCas 
287 (289). (It is not excluded by S. 141 of 
the Oudh Rent Act.) 

2. (’86) 12 Cal 569 (679) (PB). 

(’78) 3 Bom 202 (203). 

(’91) 18 Cal 164 (180) : 17 Ind App 201 (PC). 
(’83) 9 Cal W N 421 (437) : 32 Cal 582. 

3. (’24) AIR 1924 Nag 348 (352). 

(’35) AIR 1935 Cal 347 (356) : 62 Cal 175. 

4. (’95) 22 Ind App 199 (201) : 17 All 611 (PC). 
(’32) AIR 1932 Bom 319 (326, 326). 

(’34) AIR 1934 All 805 (807). 

(’81) AIR 1931 Bom 649 (649) ; 65 Bom 657. 
I ’21) AIR 1921 Lah 125 (126) : 2 Lah 256. 
’86) AIR 1936 Pat 191 (192). 

5. (’24) AIR 1924 Nag 348 (353). 

I ’25) AIR 1925 Nag 193 (194). 

I ’29) AIR 1929 Nag 365 (866). 

6. (’86) 7 All 766 (766). 


(’16) AIR 1916 All 303 (304)[ (Interest on 
costs). 

7. (’93) 15 All 121 (122, 123). 

8. (’19) AIR 1919 Cal 144 (160): 23 Cal W NS36 
(344). 

(’81) 3 All 91 (107); 7 Ind App 196 (PC). (In- 
ordinate and unusual rate of interest ought 
not to be allowed.) 

(’30) AIR 1980 Lah 733 (734, 735). (The dis- 
cretion must be reasonable.) 

(’21) AIR 1921 Pat 367 (369). 

9. (’25) AIR 1925 P C 280 (288) : 5 Pat 135 : 52 
Ind App 418 (PC). 

(’22) AIR 1922 P C 46 (48) (PC). 

(’35) AIR 1935 Cal 89 (68). 

(’32) AIR 1932 Lah 25 (26). (Interest at con- 
tract rate allowed.) 

(’25) AIR 1925 Lah 308 (809). 

(’23) AIR 1923 Lah 613 (514). 

(’83) AIR 1933 Oudh 128 (129) : 8 Luck 315. 
(’32) AIR 1932 Oudh 255 (263) : 8 Luck 40. 
(’38) AIR 1938 Pat 600 (603) : 17 Pat 350. 
(Court of appeal will not interfere with the 
discretion exercised by the trial Court merely 
on the ground that reasons for the award or 
refusal to award such interest have not been 
given.) 

(’37) AIR 1937 Pat 628 (632) : 16 Pat 667. 
(Circumstance justifying omission to award 
not referred to by Court — Interference on 
appeal merely on this ground is not justified.) 
(’35) AIR 1935 Pat 306 (341) : 14 Pat 70. (Where 
the lower Court did not award interest under 
this Section on the ground that the suit was 
considerably delayed by the plaintiff, it was 
held by the High Court that the lower Court 
was right in not allowing interest pendente 
lite but was wrong in not allowing future 
interest.) 

[See (’35) AIR 1936 Lah 807 (811). (Eeld, 
that the Appellate Court could grant in- 
terest pendente lite though lower Court 
had refused it.)] 
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Ordinarily, future interest should not be refused except for sufficient reasons,^® such as 
the wrongful conduct of the party,^^ or the award of a high rate of interest upto date 
of suit.^^ 

Where the lower Court has not considered the question of interest at all, the 
Appellate Court may grant it.^’’ 

Section 141 of the Oudh Rent Act, which provides that an under-proprietor 
or tenant shall be liable to pay interest on the arrears of rent at the rate of one 
per cent, per mensem^ does not control the discretion vested in the Court under this 
Section to allow future interest at such rate as the Court deems reasonablo.^^ See 
also the undermentioned cases.^® 


4. Interest from date of suit to date of decree. — The plaintiff is not 
entitled as of right to the contract rate after suit.^ The Court, as has been seen 
already, has full discretion over the matter.^ As a rule, however, the Court should 
award the contract rate till date of decree except where it would be inequitable to do 
so.^ In the case cited below,“‘‘ the Court granted* compound interest from the date of 
the suit to the date of the final decree in view of the fact that the plaintiff was long 
kept out of his money. Where interest at contract rate is refused, the Court should 
give its reasons for such refusal.'* In an action, however, for dissolution of a partner- 
ship and for accounts, interest should bo allowed only from the date o f final decree 


10. (’19) AIR 1919 Cal 144 (150). 

(’34) AIR 1934 Lah 32 (33) 

(’28) AIK 1928 Nag 115 (116), 

(’20) AIR 1926 Nag 109 (115); 22 Nag LR4g. 
[Soo (’33) AIR 1933 Lah 440 (441). 

(’32) AIR 1932 Lah 312 (314). (Long delay 
in bringing suit is a circum stance which 
will weigh with the Court in not griinting 
future interest.)] 

11. (’79) 4 Cal 322 (326). 

(’14) AIR 1914 Lah 326 (327): 1914 Pun L R 
No. 199, p. 657. (Delay in trial duo to plain- 
tiff’s erroneous .act.) 

12. (1900) 1893-1900 Low Bur Rul 332. 

(’19) AIR 1919 Ain (5): 42 All 230. (Compound 
interest charged — Tutal amount of such in- 
terest exceeding one- third of amount of claim 
— Future interest refused.) 

(’76) 25 Suth W R 323 (323). (Stipulation for 
comj)ound interest — Award of 6 per cent, from 
date of suit held proper.) 

13. (’27) AIR 1927 Lah 679 (680). 

(’36) AIR 1936 Lah 668 (669). (Judge not ap- 
plying his mind to question of future interest 
— There is no exercise of discretion —Interest 
eaii 1)0 granted in appeal.) 

14. (’34) AIR 1934 Oudh 239 (240). 

15. (’35) AIR 1935 All 505(506) (FB). (Case under 

S. 225 of Agra Tenancy Act of 1926.) 

(’35) AIR 1935 Pat 98 (101) : 14 Pat 400. 
(Mortgage — Interest from date of decree to 
date of realization is not governed bySanthal 
Parganas Regulation (B. 6 speaking some- 
thing like rule of “damdupat”) but by 
Section 34.) 

Note 4 

1. (’16) AIR 1916 Mad 918 (918). (Dissenting 
from 12 Mad 485 which can be considered to 
bo no longer good law.) 

(’24) AIR 1924 Mad 33 (37). 


(’81) 3 All 91 (107) : 7 Ind App 196 (PC). 

(’35) AIR 1935 Cal 39 (68). 

(’32) AIR 1932 Lah 312 (314) : 16 Lah 476. 
(’36) AIR 1936 Pat 191 (193). 

2. (’22) AIR 1922 P C 46 (48) (PC). 

(’13) 37 Bom 326 (338) : 40 Ind App 68 (PC). 
(’05) 9 Cal W N 421 (437) ; 32 Cal 582. 

(’32) AIR 1932 Lah 312 (314). (Absence of 
specific claim in plaint — No bar to granting 
of interest.) 

(’30) AIR 19:30 Lah 733 (734, 735). 

(’80) AIR 1930 Mad 721 (723) : 53 Mad 475. 
(’38) AIR 1938 Pat 600 (603) : 17 Pat 350. 

Sec also Note 3 above. 

[See (’34) AIR 1934 Lah 93 (94)]. 

3. (’26) 96 Ind Cas 310 (311) (Lah). 

’25) AIR 1925 Cal 268 (269). 

(’15) AIR 1915 All 313 (314). 

I ’35) AIR 1935 Cal 39 (68) ; 01 Cal 711. 

I ’20) AIR 1920 Cal 881* (881). 

I ’13) 18 Ind Cas 747 (748) (Cal). 

I ’30) AIR 1930 Lah 733 (734). 

’32) AIR 1932 Mad 109 (110) : 55 Mad 458. 

I ’18) AIR 1918 Mad 558 (500). 

I ’18) AIR 1918 Oudh 224 (224). 

I ’14) AIR 1914 Oudh 289 (290). 

I ’:34) AIR 1934 Pat 134 (139) : 13 Pat 200. 

I ’3.3) AIR 1933 Pat 207 (208). 

[See (’35) 18 Nag L Jour 323 (324). (In the 
absfujco of any cogent reason, interest pen- 
dente lite should bo allowed in suits other 
than mortgage suits. When the plaint con- 
tains a prayer for such interest from the 
date of plaint, the Court is not justified iu 
ignoring the same ; in the absence of any 
agreement to thecoiitrary the Court should 
allow future interest at the court rate.)] 
8a.(’30) AIR 1936 Rang 141 (144). 

4. (’16) AIR 1916 Mad 918 (918). 

[See also (’31) AIR 1931 Nag 91 (93).] 
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as it is impossible to say, before the final decree, if anything is due to the plaintiff 
co-partner.® 

See also the undermentioned case.® 

5. Interest from date of decree to date of payment. — This is also within 
the discretion of the Court. ^ As a rule, however, the interest after the date of the 
decree will be granted at a lower rate than that allowed for the period before the date 
of the decree. The reason is that the plaintiff getting the security of a decree has his 
interest reduced in the generality of cases.* But there is nothing to prevent a Court 
from granting, in a proi)er case, the contract rate of interest upto realisation.® Where 
interest at 24 per cent, was granted upto the date of decree, the Lahore High Court 
refused further interest after the date of the decree.* 

The interest granted under this head is referred to in the Section as “ further 
interest** and is awardable on the aggregate of the principal and interest as on the date 
of the decree;*® but it is not compound interest but only interest on a fixed sum 
declared to be due by the decree.® 

6. Interest prior to suit — General. — It has been already seen that interest 
prior to suit is a matter of substantive law and is outside the scope of the Section.^ 
It will be useful, however, to briefly note the principles governing the award of such 
interest. 

Tlio right to interest, prior to suit, arises in one of the three following ways — 

(1) Agreement express or implied between the parties (see Note 7 below). 

(2) Mercantile usage (see Note 8 below). 

(3) Statutory provisions* (see Note 9 below). 

2. (’91) 18 Cal 104 (180) ; 17 Ind App 201 (PC). 
(’33) AIR 1933 Lah 1011 (1013). 

(’81) 3 All 91 (107) ; 7 Ind App 190 (PC). 

(’69) 11 Suth W R 455 (456). 

(1883) 25 Ch D 338 (349, 350), la re Sneyd, 
Ex parte Fewings. 

3. (’99) 5 Cal W N 653 (654). 

(’34) AIR 1934 Horn 86 (89). (Court has juris- 
diction to give compound interest after decree.) 
(’35) AIR 1935 P C 166 (168) : 63 Cal 1 : 62 

Ind App 265 (PC). (The stipulated rate of in- 
terest can be awarded up to the date of rea- 
lisation or actual payment and a debtor 
should not be allowed to keep the money of 
his creditor at a low rate of interest by 
merely bringing an unsuccessful appeal.) 

(’14) AIR 1914 Oudh 289 (290). 

4. (’28) AIR 1928 Lah 811 (811). 

4a.(’36) AIR 1935 Cal 39 (67) : 61 Cal 711. 

6. (1864) 1 Suth W R (Misc) 15 (15). 

Note 6 

1. See Note 1 above. 

(’36) AIR 1936 Rang 141 (143). (In a suit for ac- 
counts of moneys received by the defendant, 
interest before date of suit may be awarded.) 
[.See also (’13) 35 All 378 (379). 

(’74) 6 N W P H C R 358 (362, 363,366) (PB).] 

2. (’18) AIR 1918 P C 53 (56) : 40 All 497 (P 0). 


5. (’30) AIR 1930 PC 185 (187); 57 Ind App 246: 

24 Sind L R 828 ; 58 Cal 208 (PC). 

(’82) AIR19.32 Sind 126(127): 26 Sind LR 385. 

6. (’35) AIR 1936 Mad 458 (469). (Partition suit 
dismissed for default — Subsequent suit — 
Plaintiff can get interest only from date of 
plaint.) 

Notes 

1. 2 Hyde 106 : Cor 12. 

(’33) AIR 1933 Lah 852 (.353, 354): 14 Lah 591. 
(’35) AIR 1985 Cal 39 (68) : 61 Cal 711. (No 
contract to pay interest — Interest awarded as 
damages — Held that post decree interest at 
same rate ought not to be awarded.) 

(’75) 23 Suth W R 309 (310). 

(’69) 11 Suth W R 455 (456). 

(’35) 18 Nag L Jour 323(324). (In the absence 
of any reasons to the contrary Court should 
allow future interest at Court rate.) 

(’38) AIR 1938 Pat 600 (603) : 19 Pat 202. 
(’35) AIR 1935 Posh 68 (59). (Transaction be- 
tween bank and firm — Rate charged rather 
below than above ordinary rate — Future in- 
terest to be granted.) 

(’36) AIR 1936 Rang 141 (144). (Courts are 
entitled to give interest in their discretion. 
This can bo given under S. 84, C. P. C., and 
also under S. 73, Contract Act.) 

See also Note 3 and Note 4 above. 
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No interest can be allowed on damages for any period prior to snit.’ Nor, 
nnlnwH there is a contract to the contrary, will any but simple interest be allowed as 
a general rule.* 

7. Agreement express or implied to pay interest. — The Usury Laws 
Repeal Act XXVUI of 1865, Section 2, has abolished all usury laws, and consequently 
where there is a stipulation to pay interest at a particular rate, that rate must be 
allowed, however high it may be.^ The Court has no discretion on the matter as it 
has in the ease of interest pendente lite? There are however certain exceptions to 
the above rule — 


(1) Where the circumstances under which the agreement is entered into 

are such as to render it void or voidable under the Contract Act, e,g,, 
fraud or undue influence or want of free consent, the rate agreed upon 
will not be enforced.* 

(2) Where the rate agreed upon amounts to a penalty, it will not be 

enforced, but the Court has power to grant reasonable compensation 
instead under Section 74 of the Contract Act. The Court’s equitable 
jurisdiction to grant relief against penalty is not excluded by the Usury 


3. (’70) 7 Bom H C B A 0 89 (98). 

(’32) MB 1932 Oudh 165 (167) : 8 Luck 35. 
(’31) MB 1931 Bom 386 (387). 

(’85) 11 Cal 221 (226). 

(’30) MB 1930 Lah 874 (378). 

<’33) AIB 1933 Oudh 259 (260, 261). (Suit for 
damages — Interest thereon prior to suit 
should not lie awarded.) 

<’32) AIB 1932 Sind 9 (16) : 26 Sind LB 167. 
<’81) AIB 1931 Sind 121 (124) ; 25 Sind L B 
104. (Agreement or mercantile usage, if 
relied upon, must bo proved.) 

(’ll) 15 Ind Gas 767 (768) : 6 Sind L B 192. 
(1898) 1893 A G 429 (437), Ijondon Chatham 
and Dover By. Co. v. South Kastern By. 
Go. (Damages for detention of debt.) 

[See also (’66) 4 Bom H G B A C 55 (56).] 

4. (’05) 7 Bom L B 772 (790). 

(’33) AIR 1938 Mod 171 (172). 

(’04) 28 Bom 371 (377). (Courts do not lean 
towards compound interest.) 

[See also (’29) AIB 1929 Pat 340 (341). (No 
compound interest can bo allowed 0.11080 
there is a contract, express or implied.)] 
Note? 

1. (’84) 6 All 63 (64). 

(’20) AIB 1920 Cal 881 (881). 

(’66) 11 Moo Ind App 120 (127) (P C). 

(’89) 1889 All W N 167 (167). 

(’19) AIR 1919 Cal 413 (414) : 23CalWN980 
(981). (80 per cent, allowed.) 

( 06) 10 Cal W N 640 (642). 

(’04) 81 Cal 238 (239). 

<’03) 7 Cal W N 876 (877). 

(’02) 29 Cal 823 (825, 826). 

(’88) 9 Cal 309 (814). 

(’74) 21 Suth W B 852 (857). (Interest at 76 
per cent, allowed.) 

(’73) 20 Suth WB 817 (827). 

( ’66) 6 Suth W R 254 (266). 

’01) 1901 Pun L B No. 151, page 883. 

(,’82) 1882 Fun Be No. 40. (86 per cent.) 


(’79) 1879 Pun Re No. 145. 

(’77) 1877 Pun Re No. 5. 

(’02) 26 Mad 343 (346). 

(’88) 1 C P L R 67 (67). 

(’26) AIR 1925 Oudh 635 (536). 

[See (’98) 16 All 339 (352) : 20 Ind App 116 
(P C).] 

2. (’70) 16 Suth W R 396 (397). 

3. (’99) 2 C P L B 23 (24). (Pressure of money. 
75 per cent, compound interest held uncon- 
scionable.) 

(’89) 1889 Pun Be No. 135. 

(’07) 29 All 303 (306, 307). (Transitetion so 
unconscionable as to amount to a want of- 
free consent.) 

(’03) 25 All 284 (286). 

(’87) 9 All 228 (229). (Pressing necessity — 
High rate of compound interest — Ample 
security — Long delay in suing.) 

(’87) 9 All 74 (81). 

(’84) 1884 All W N 280,(281). 

('07) 31 Bom 348 (352). (Unconscionable trans- 
action relieved under S. 16 of the Contract 
Act.) 

(’78) 3 Bom 131 (133). 

(’66) 4 Bom H C R A C 202 (206). (Terms 
extortionate and unfair.) 

(’13) 17 Cai L Jour 221 (225). 

(’06) 33 Cal 683 (688). 

(’06) 10 Cal W N 640 (642). 

(’02) 29 Cal 623 (825, 826). 

(’98) 2 Cal W N 383 (33.5). 

(’66) 12 Cal 225 (289) ; 12 Ind App 215 (PC). 
(’77) 2Cal202(207, 208). (Bate exhorbitant— 
Consideration grossly inadequate — Nothing 
to show defendant understood transaction.) 
(’74) 21 Suth W B 852 (867). 

(’73) 20 Suth W B 817 (327). 
i ’79) 1879 Pun Re No. 146. 

’79) 1879 Pun Re No. 110. 

I '77) 1877 Pun Be No. 6. 

1 1862) 1 Mad H C R 81 (82). 
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Laws Bepeal Act (XXVIII of 1855).^ As to what are penal stipulations 
enabling the Court to interfere, see Section 74 of the Contract Act and 
the illusbrations thereto. It may be noted that the doctrine of penalty 
does not apply to conditions in decrees.^ 

(3) Where the rate agreed upon, though not amounting to penalty, is exces^ 
sive and the transaction between the parties is substantially unfair^ 
the Court can, under Section 3 of the Usurious Loans Act of 1918, re- 
open the transaction, take an account between the parties and relieve 
the debtor of all liability in respect of any excessive interest.®* 

The agreement to pay interest may be an implied one, and the above princi- 
ples would equally apply to such agreements.® An agreement to pay interest can be 
implied from the course of dealings between the parties.^ Where there is an implied 
agreement that interest will be charged, a reasonable interest will be allowed.® The 
mere fact that the debt is a fixed amount and has been frequently demanded will 
not however give rise to an implied contract to i)ay interest.® 

&• Heroantile usa^e. — Where there is no stipulation, express or implied, to 
pay interest, it will still be granted if it is allowed by mercantile usage in transactions 
of the kind in question.^ The reason is that the transaction will be considered to 
have been entered into in view of and importing the mercantile usage.* 

9. Right to interest under statutory provisions. — Even in the absence of 
any stipulation or trade usage, a right to interest may arise whore it is allowed by 
statute. Thus, Section 80 of the Negotiable Instruments Act (XXVI of 1881) provides 
that whore no rate is specified in a negotiable instrument, the Court shall award 
interest at 6 per cent, per annum notwithstanding any agreement relating to interest 
between the parties.^ Similarly, Sections 351 to 353 of the Indian Succession Act 


(’90) 3 0 P L R 48 (49). 

(’88) 1 0 P L n 6^ (57). 

(’18) AIR 1918 Oudh 320 (321) : 21 OudhCas 
265 (267). 

(’99) 2 Oudh Gas 209 (212) (P C). 

[See also (’18) AIR 1918 P0249(251) ; 1918 
Pun Re No. 124 (PC). (Contract not 
unconscionable within S. 16 of the Con- 
tract Act — Award of interest not interferod 
with.)] 

4. (’73) 10 Bom H C R 382 (386). 

’93) 17 Bom 106 (112, 114). 

I ’75) ON W P H 0 R 358 (362, 303, 305) (PB). 
’69) 6 Bom H C R A 0 7 (7). 

I ’16) AIR 1915 Oal 796 (799): 42 Cal 652 (661). 

I ’06) 10 Cal W N 1020 (1023). 

I ’04) 31 Cal 138 (141). 

I ’99) 26 Cal 300 (306). 

I ’98) 2 Cal W N 333 (334). 

(’98) 2 Oal W N 234 (237). 

I ’73) 20 Suth W R 317 (327). 

I ’73) 19 Suth W R 271 (272). 

(’06) 29 Mad 491 (496). 

6. (’86) 10 Bom 485 (487). 

< ’80) 7 Oal L Hop 82 (84). 

I ’.80) AIR 1930 Cal 776 (777). 

I ’32) AIR 1932 Lah 252 (253) : 18 Lah 542. 

I ’33) AIR 1933 Nag 224 (225). 

6a. (’31) AIR 1931 All 602 (602): S3 All 776. 
(S. 79, Negotiable lustrumonts Act, docs not 
exclude the jurisdiction conferred by the 


Usurious Loans Act, S. 2, sub-s. 3.) 

(’29) AIR 1929 Pat 340 (341). 

[5ee also (’33) AIR 1933 Bom 297 (297, 298).} 

6. (’94) 1894 Pun Be No. 36. (Implied contract — 
Neither Act 82 of 1889 nor Act 28 of 1866 
prevents the recovery of the rate agreed.) 
(’30) AIR 1930 Lah 985 (991) : 12 Lah 289. 
(’31) AIR 1931 Lah 457 (461). 

7. (1900) 2 Ch 548 (551), Willmat v. Gardiner. 
(1893) 1893 App Cas 429 (440), London Cha- 
tham Dover By. Co. v. South Kastern By. Co. 
(1905) 1 Ch 307 (314), Bo Duncan. 

(’82) AIR 1932 Cal 521 (522) : 59 Cal 662. 
(1864) 1 Suth W R 136 (136). (Parties treating 
debt as bearing interest.) 

8. (’72-92) 1872-1892 Low Bur Rul 294. 

(’05) 27 All .861 (.863). 

9. (’66) 1866 Pun Bo No. 51. 

Note 8 

1. (1861) 9 Moo Ind App 250 (206) (P C). 

(1859) 7 Moo Ind App 263 (282) (P C). 

(1851) 5 Moo Ind App 109 (136) (P C). 

(1805) 4 Suth W R 85 (85). (Interest is claim- 
able on hundis drawn at 111 d.ays’ sight by 
the usage of native bankers at Moorshidabad.) 

[Se« (’31) AIR 1931 Sind 121 (124) : 25 Sind L 
R 104. (Mercantile usage has to be proved.)] 

2. (1861) 9 Moo Ind App 256 (207) (P C). 

Note 9 

1. See S. 80 of the Negotiable Instruments Act. 
(’34) AIR 1934 Lah 82 (33). 
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(XXIX of 1926) provide for payment of interest at 4 per cent, per annum on general 
legacies remaining unpaid, in certain cases, and 6 per cent, per annum in other cases.’ 
Again, Section 1 of the Interest Act (XXXII of 1839) enacts that the Court shall 
award interest at a rate not exceeding the current rate on all debts or'* sums certain ** — 

(1) where such sums are payable by virtue of a written instrument at a 
certain time, from the time when the sums were payable, 

or 

(2) where such sums are payable otherwise, from the time when demand 
for payment shall have been made in writing so that such demand 
shall give notice to the debtor that interest will be claimed from the 
date of such demand until payment.’ 

The "sums certain** do not include provisional payments to be made by one 
party to another.* Nor does it include unliquidated damages® or unascertained sums.’ 


10. Interest as damages. — Whore there is no agreement, express or implied, 
to pay interest, and it is not allowed by any statute or mercantile usage, no interest can 


(’38) AIR 1938 P C 07 (70) ; I L R (1938) 2 
Cal 72 : 32 Sind L R 374 (P C). 

also (’31) AIR 1931 Gal 140 (141) : 68 
Cal 290. 

(’29) AIR 1929 Pat 366 (366).] 

2. (’02) 25 Mad 361 (365). 

(’06) 29 Mad 155 (160). 

3. (1854) 6 Mob Itid App 232 (249) (P 0). 

(’30) AIR 1930 Bom 444 (445). 

(’19) AIR 1919 All 51 (52). (No agruemont in 
writing— No demand in writing — No interest 
is claimable.) 

(’04) 26 All 299 (309) ; 31 Ind App 116 : 7 
Oudh Gas 116 (P C). 

(’87) 1887 All W N 287 (287) ; 10 All 83. 
[Printed heading in bill that interest will be 
charged is sufTicient demand.) 

(’31) AIR 1931 Cal 140 (144) : 58 Cal 290. 

(’20) AIR 1920 Cal 737 (739). 

(1900) 27 Cal 814 (818). 

(’99) 26 Cal 955 (960, 961). (Dale of payment 
need not be mentioned in the document.) 
(’98) 25 Cal 54 (57). (Certificate of Adtninis- 
trator (xonoral adniittitig a debt is not a 
“written instrument’’ within the Section.) 
(’76) 24 Suth W R 457 (459). (No demand- 
interest can only be given from the date of 
the suit.) 

(’68) 1 Bong L R (0 G) 41 (41). 

(’33) AIR 1933 Lah 212 (212). 

(’32) AIR 1932 Lah 616 (618) : 13 Lah 516. 
(’15) AIR 1915 Lah 181 (184). (No agreement 
in writing — No demand in writing — No 
interest is claimable.) 

(’13) 20 Ind Cas 299(300): 1913 Pun Re No. 30. 
(’01) 1901 Pun L R No. 181, p. 466. (Demand 
for retrospective interest may imply demand 
for prospective interest.) 

(’33) AIR 1933 Mad 320 (:321) : 56 Mad 391. 
(’21) AIR 1921 Mad 76 (79). 

(’16) AIR 1916 Mad 498 (499) : 38 Mad 464 
(465). (Debts include debts payable in kind.) 
(’16) AIR 1916 Mad 127 (130). 

(’13) 21 Ind Gas 548 (544) (Mad). (Interest may 


be allowed on damages from date of a written 
demand for i n terest. It is not allowable legally 
on unliquidated damages.) 

’08) 31 Mad 250 (251). 

1900) 23 Mad 41 (45). (Letter demanding 
payment with interest sufficient.) 

(’97) 20 Mad 481 (481). (Oral contract — No 
agreement or usage either.) 

(’76) 1 Mad H G R 369 (372). 

(’26) AIR 1926 Nag 64 (65). (No written 
demand — Not entitled to interest.) 

(’2.3) AIR 1923 Nag 197 (198) ; 19 Nag LR 24. 
(Co-sharers not demanding share of profits.) 
(’19) AIR 1919 Nag 62 (64). (No security; 1 per 
cent, per mensem is reasonable.) 

(’33) AIR 1933 Oudh 259 (261). 

(’29) AIR 1929 Oudh 420 (421). 

(’31) AIR 1931 Pat .394 (402) : 10 Pat 528. 
(’29) AIR 1929 Pat 366 (366). 

(1878) 16 Kq 394 (.397). Alison, ox parte. (A 
summons is a demand.) 

[But fee (’14) AIR 1914 Lah 147 (147) ; 20 
Ind Cas 194 (194) : 1914 Pun Re No. 9. 
(Printed hesidliue in . the tradesman’s bill 
that interest would bo charged on all 
arrears after a certain period is not such a 
demand as is contemplated by the Interest 
Act.) 

(’01) 1901 Pun Re No. 56. (Headlines in order 
form that interest will l)C charged is not suffi- 
cient demand.)] 

4. (1893) 1893 App Cas 429(436), London Chatham 
and Dover Ry. Go. v. South Eastern Ry. Co. 
(’69) 7 Moo Ind App 263(280) (P C). (Contingent 
contracts are not within the scope of the Act.) 
(’99) 26 Cal 955 (960). 

5. (’70) 7 Bom IT 0 R A C 89 (98). (Interest not 
to bo awarded on unliquidated damages.) 
(’72) 9 Bom H C R 7 (11). (Do.) 

(’20) AIR 1920 Cal 737 (739). (Depreciation in 
value of goods is not a debt or a sum certain.) 
(1874) 18 Eq 154 (167), Hill v. South 
Staffordshire Ry Co. 

6. (’19) AIR 1919 Mad 164 (165) : 42 Mad 661. 
(Unascertained sum claimed as profits of trade) 
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be awarded as interest} Bat it may be awarded as damages in proper oases.* Thus, 
interest may be awarded by way of damages in cases where money due is wrongfully 
withheld,* or where money is levied in execution of a decree or order subsequently 
reversed,* or where money is paid on behalf of others under compulsion.*’ In cases of 
breach of contract where the non-payment of money due is itself the breach of 
contract and nothing else is proved to make out the claim for compensation for such 
breach, no interest can be awarded in addition to the recovery of money withheld.”* 
But, if by reason of the breach the plaintiff has sustained special loss or damage for 
which the more repayment of the amount due would not bo adequate compensation, 
the Court can award interest as part of the damages.”” A mere detention of a debt 
will not however entitle the creditor to interest by way of damages.” Nor will a 


Note 10 

1. (’13) 16 cm I, .Tour 364 (369, 370). 

(’33) 136 lud Cas 719 (730) (Lab). 

(’34) AIR 1934 Pat 99 (104) : 13 Pat 869. 
(Hindu widow’s suit for maintenance not 
entitled to interest prior to suit but interest 
after suit under S. 34 may be granted.) 

[Sm also (’78) 3 Cal L Rep 349 (351).] 
a. (’18) AIR 1918 Cal 448 (449) : 33 Cal W N 
488 (490). 

’33) AIR 1933 Lab 633 (633) : 4 Lab 406. 
’16) AIR 1916 P C 46 (48, 49) : 88 All 681 : 
43 lud App 394 (P C). 

(’15) AIR 1915 P 0 116 (118) : 43 Cal 914 : 43 
Ind App 91 (P C). 

(’31) A1R1931A11403(404). (Interest awarded 
on equitable grounds.) 

(’91) 13 All 330 (336). 

(’35) AIR 1935 Cal 347 (365) : 63 Cal 175. 
(’35) AIR 1935 Cal 39 (68) : Cl Cal 711. 

(’30) AIR 1930 Cal 357 (360) : 67 Cal 953. 
(’01) 6 Cal W N'356 (360). 

(’78) 3 Cal 654 (661) : 6 Ind App 81 (P C). 
(’73) 17 Sutb W R 179 (179). (In suit for 
contribution). 

(’19) AIR 1919 Mad 164 (164) : 42 Mad 661 
(666, C67). 

(’95) 18 Mad 331 (335, 336). 

(’36) AIR 1935 Oudb 170 (176). (Six per cent, is 
not excessive by way of damages). 

(’28) AIR 1928 Oudb 89 (92). 

[See also (’32) AIR 1933 All 505 (506).] 

[But tee (’33) AIR 1983 Pat 196 (199) : 12 
Pat 216.] 

3. (02) 4 Bom L R 205 (211). (Interest upon tbe 
amount of a policy of insuranceaftertbcdate 
of a formal demand.) 

(’30) 129 lud Ciis 691 (698) (Lab). 

(’70) 14 Moo Ind App 209 (233) (P C). 

(’33) AIR 1938 All 455 (456). 

(’33) AIR 1933 Ail 186 (188) 55 Ail 164. 

(’83) AIR 1933 All 147 (149). (Premium pay- 
able in respect of a lease.) 

(’80) AIR 1930 Cal 357 (360) ; 57 Cal 9.53. 
(’19) AIR 1919 Cal 588 (539). (Sams collected 
by defendant and not accounted for. Hote : — 
— Tbe Oudb Judicial Commissioner's Court 
baa beld that where a claim is not based on 
contract, interest cannot be allowed even as 
damages. See (1926) AIR 19260udbl47(147). 
Tbe view is, it is submitted, open toquestion.) 


(’78) 1 Cal L Bop 286 (288). 
i’71) 16 Sutb W B 297 (298). 

(l865) 3 Sutb WB147 (151). (Interest may be 
claimed on tbe interest of Government pro- 
missory notes withheld by another.) 

(1864) 1864 Sutb W R Sup Vol 174 (174). 

(’36) AIR 1936 Lab 776 (779). (Where a eon- 
tractor has completed the work he has under- 
taken to do but his bill is unreasonably 
delayed, he is entitled to bo compensated for 
the delay. Interest at 6 per cent, held was 
not excessive.) 

(’85) AIR 1935 Lab 686 (686). 

’35) AIR 1936 Lab 662 (558). 

’83) AIR 1933 Med 844 (845, 846). 

[But see (’20) AIR 1920 Cal 912 (913) : 31 
Cal L Jour 848 (350).] 

4. (1854) 6 Moo Ind App 1 (26, 37) (P C). 

(’98) 20 All 480 (432). 

('86)8A11262(283). (Interest on cost refunded.) 
(’79) 4 Cal 229 (230). (Do.) 

(’74) 13 Bong L B App 44 (46). 

(’73) 20 Sutb W R 49 (49). 

(’7l) 16 Sutb W R 74 (76). 

(’66) 6 Sutb W R 285(285). (Where, however, 
money is simply deposited into Court under 
a decree, the depositor is not entitled to in- 
terest as damages on the reversal of the 
decree.) 

(’96) 1896 Pun Re No. 82. 

(’86) 9 Mad .506 (.508). 

(’18) AIR 1918 Oudb 119 (120) : 20 Oudb Cas 
327 (328). 

[See also (’29) AIR 1929 Lab 316 (316, 317).] 

5. 2 Ifav278. (Payment of Government revenue.) 
(’0.3) 6 Oudb Cas 346 (850). 

(‘8l) 1881 Pun Re No. 98. (Surety made to 
pay amount.) 

5a.(’33) AIR 1933 Mad 729 (734) : 57 Mad 205. 
(’29) AIR 1929 Nag 170 (172) ; 25 NagLR81. 
[5ee (’33) AIR 1933 Lab 212 (212). 

(’33) AIR 1933 Lab 127 (127).] 

5b.(’83) AIR 1983 Mad 729 (734) ; 67 Mad 206. 
[See (’33) AIR 1933 Lab 556 (657).] 

6. (1868) L R 2 Cb App 488 (491, 492), Turner 

V. Barkin Shaw. 

(’99) 21 All 223 (227) ; 26 Ind App 45 (P C). 
(Part of purchase money left unpaid as secu- 
rity for vendor satisfying incumbrance — 
Interest is not payable.) 
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olaimant for contribution be av^arded such interest if he has slept over his rights for 
a long time.^ Similarly, where the dower to which a Mahomedan widow is entitled 
is fixed at a sum very much higher than the entire estate belonging to the husband, 
interest on tlie dower was refused.® 

As to the rate of interest allowable as damages, see the undermentioned cases.® 

11. Hort^a^e suits. — See Order 34 Rule 11. 

12. Interest, whether payable after tender.— The general principle of the 
law of tender is embodied in Section 38 of the Contract Act under which, where a 
promisor has made an ofTer of performance to the promisee and the oder has not 
been accepted, the promisor is not responsible for non-i)erformanco. A tender of the 
amount due will stop the running of interest from the date of tender,^ but it does not 
extinguish the debt.® But the tender must be a proper and a legal one. Thus, a 
tender contrary to the provisions of Section 61 of the Bengal Tenancy Act,® or a doi)osit 
in Court without notice to the opposite party or without getting a guardian ad litem 
appointed where the payee is a minor,® is not a proper tender. 

A tender before suit, in order to bo effectual, must be accompanied by a 
deix)sit after the institution of suit.® Otherwise, the creditor will be entitled to inte- 
rest, at a suitable rate, from tbo date of institution of the suit to the date of realisation.^ 

A tender must be unconditional® and of the full amount.® A deixjsit, however, 
made in full satisfaction of the debt, but accepted by the Court in part satisfaction 
only, will stop the running of interest on that part.^® Tlie rule that a tender of a part 
of the amount due must be treated as never made, applies only when it is admitted 
that a larger amount is due and not wlien it is bona fide asserted otherwise.^^ Where 
the judgrnent.debtor deposits the decree amount in Court, it has been held that ho 
is not liable to pay interest on the decree amount from the date of the deposit to the 
date when the decree-holder has notice of the same.^® Nor is he liable to pay interest 


(75) 23 Suth W R325(327). (Agent’s liability 
to pay interest on priiicixial’s iiioney retained 
by him.) 

(’71) 1C Suth W R 148 (148). (Interest on 
balance of accounts in a suit therefor will 
not be allowed in the absence of agreement 
therefor.) 

7. (73) 19 Suth W R 98 (99). 

[See also ('30) AIR 1930 Cal 385 (387) : 57 
Cal 114.] 

8. (’0(i) 3 Cal L Jour 541 (543). 

9. (’26) AIR 1926 Nag 3G3 (364). (6 per cent may 

be a proper rate.) 

(’09) 13 Cal W N 118(121). (Contribution suit 
— 12 1 ) 0 r cent, was awarded.) 

(’17^ AIR 1917 Cal 188 (194) ; 21 Cal W N 
564 (570). (Restitution matter — Interest at 6 
cent, was considered proper.) 

(’23) AIR 1923 Lah 632 (633) : 4 Lah 406. 
(’35) AIR 1935 Mad 783 (783). (Restitution — 
6 per cent, allowed.) 

(’05) 28 Mad 355 (357). (Restitution — 6 per 
cent, considered proper.) 

Note 12 

1. (1862) 1 Mad H C R 124 (126). 

(’07) 34 Cal 305 (321). 

(1812) 3 Camp 296 (297), Dent v. Dunn. 

(’06) 2 Nag L R 62 (63). (Tender not proper 
—Interest will not cease to run.) 

(’07) 4 Low Bur Rul 108 (109), 


2. (’07) 34 Cal 305 (321). 

3. (’03) 7 Cal W N 720 (723). 

4. (’71) 16 Suth W R 304 (304). 

5. (’03) 27 Bom 23 (30). 

6. (’92) 16 Bum 141 (149, 150). 

(’32) AIR 1932 Mad 109 (111) : 55 Mad 458. 
(’83) 9 Cal 33 (35, 37). 

(’15) AIR 1915 Mad 210 (216) : 38 Mad 959. 
(’07) 4 Low Bur Rul 108 (109). 

IBut see (’26) AIR 1926 Cal 310 (311). 
(Refusal on tender; no deposit necessary.)] 

7. (’88) 9 Cal 33 (35. 37). 

(’07) 4 Low Bur Rul 108 (109). 

8. (’78) 2 Cal L Rep 183 (184). 

9. (’83) 9 Cal 33 (35, 37). (Amount insufficient 
to cover costs — Not a valid tender.) 

(’30) AIR 1930 Oudh 208 (209). 

(78) 3 Cal 468 (471, 472). 

(’67) 7 Suth WR 20 (20). (As to payment into 
Court by way of security until final decision 
—See O. 24 Rr. 1-4.) 

(’03) 6 Oudh Cas 135 (140, 141). (Sec. 84 of 
Transfer of Property Act.) 

10. (’69) 12 Suth W R 50 (51). 

11. (’92) 16 Bom 141(149). 

12. (’91) 1 Mad L Jour 534 (535). 

[See also (’35) AIR 1935 Mad 342 (344). 
(When deposit made on the challenge of 
the plaintiff and in the presence of the 
plaintiff no notice is required.) 
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after deposit though the decree-holder could not withdraw it pending appeal without 
furnishing security.^* 

See also the undermentioned case.^^ 


13. Interest on mesne profits. See Order 20 Buie 12. 

14. Interest on arrears of rent. — In awarding interest on arrears of rent, 
no difference is made between rents paid in kind and those paid in money.^ The mere 
omission to claim interest for past years at the stipulated rate cannot amount to a 
waiver of the landlord’s right to recover at that rate.^ For claims to interest under 
the various Tenancy Acts, see the undermentioned cases.* Where rent is charged on 
land, interest can bo granted on the arrears of rent, on equitable grounds, although 
there are no words allowing interest in the instrument creating the charge.* In the 
undermentioned case,® where neither a contract to pay interest on arrears of rent nor 
a custom under which such interest was payable was proved, it was held that no 
interest was payable on arrears of rent. 

15. Interest on costs. — See Section 35. 


16. Rule of damdupat. — This is a rule of Hindu law under which interest 
exceeding the principal sum cannot be recovered at any one time.^ The rule has not 

It is in force among Hindus* in the 


been abrogated by any statutory enactment.* 

13. (*29) AIR 1929 Lah 316 (316). 

14. (’36) AIR 1935 Mad 98fl (993). 

Note 14 

1. (’68) 10 Suth W R 209 (210). 

2. (’99) 26 Cal 160 (162). 

(’81) 5 Cal 102 (104, lO."!). 

3. (1862) 1862 Suth W RSui) l.S(18)(PB). (S.67, 

Bengal Tenancy Act.) 

(1900) 4 Cal VV N 324 (.326). (Do.) 

(’35) AIR 1935 All m (Ii06) (P B). (Under 
S. 225, Agra Tenancy Act (1926).) 

(’96) 18 All 240 (241). 

(’87) 9 All 185 (188). 

(’07) 11 Cal w N no (in). 

(’05) 32 Cal 258 (259, 260) (F B). 

(’03) .30 Cal 213 (215). 

(’02) 29 Cal 674 (677, 679). 

(’01) 28 Cal 227 (234). 

(’99) 26 Cal 523 (528) : 20 Ind App 41 (P C). 

(’99) 26 Cal 315 (317, 321). (Ben. Ton. Act 
Section 07.) 

(’99) 26 Cal 130 (131, 132). 

(’98) 2 Cal W N 525 (528). 

(’97) 24 Cal 37 (40). 

(’79) 4 Cal 594 (595). (Interest should !« 
allowed from the lime the rent becomes due.) 

(’71) 6 Bong L R App 119 (120). 

(’68) 10 Suth W R 166 (166). (Interest should 
be allowed from the time runt l)ecomes duo.) 

(’68) 9 Suth W R 495 (497). 

(1865) 2 Suth W R (Act X) 88(88). (Act VI of 
1862 and Act X of 1859.) 

(’ll) 9 Ind Cas 221 (222) (Oudh). 

(’04) 7 Oudh Cas 116 (120). 

(’02) 5 Oudh Cas 187 (189). 

(1900) 3 Oudh Cas 108 (109). 

(1900) 3 Oudh Cas 22 (30). 

(’98) 1 Oudh Cas 270 (272). 

(’98 1 Oudh Cas 267 (269). (Oudh Rent Act.) 


(1883) L R 10 Q B 371 (376), Dnneombe v. 
The Brighton Club, 

4. (’30) AIR 1930 Mad 727 (731) ; 53 Mad 649. 
[But see (’33) AIR 1933 Mod 613 (617) : 66 
Mad 892.] 

6. (’35) AIR 1935 Mad 794 (795). 

Note 16 

1. (’77) 3 Bom 312 (332). 

(’96) 20 Bom 611 (615). 

(’13) 37 Bom 326 (338): 40 Ind App 68 (PC). 
(’98) 22 Bom 513 (520). 

(1862) 1 Bom U C R A 0 47 (49). 

[See alto (’88) 1888 Bom P 3 317 (317).] 

2. (’85) 9 Bom 233 (235). (Limitation Act XV 
of 1877.) 

(’07) 31 Bom 354(366). (Interest Act XXXII 
of 1839.) 

(’79) 3 Bum 312 (332). (Usury Laws Repeal 
Act XXVm of 1855.) 

(’72) 9 Bom H C R 83 (86). (Do.) 

(1866) 3 Bom It 0 R A C 23 (26). (Do.) 

(1865) 8 Bom II C R A C 11 (18). (Do.) 

(’87) 14 Cal 781 (789). (Do.) 

(’8l) 7 Cal L Rep 204 (206): 5 Cal 867. (Con- 
tract Ant IX of 1872.) 

(’69) 12 Suth W R 0 C 9 (11). (Usury Laws 
Repeal Act XXVIII of 18.55.) 

(’03) 26 Mad 662 (670). (Contract Act IX of 
1872 — Applicability of the rule to Madras 
City assumed.) 

3. (78) 3 Bom 131 (1.32). 

(’31) AIR 1931 Nag 144 (146) : 27 Nag L B 
144. (Mahomedan mortgagor assigningequity 
of redemption to Hindu. Rule inapplicable.) 
(’ll) 36 Bom 199(202). (Creditor’s assignment 
to Parsce. Hindu debtor’s right not affected.) 
(’97) 21 Bom 85 (87). (Hindu debtor assign- 
ing to non-Hindu — Rule inapplicable.) 
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plrovinces of Bombaiy,* Sind* and Berar* and in the Presidency Town of Calcutta^ but 
not in the mofussil of Bengal,® the Madras Presidency® and the Central Provinces.'® 
The principal sum is the amount of the current debt though in renewal of a prior 
debt" and includes expenses incurred by a mortgagee for repairs.'® 

The rule applies even if the debt is repayable in kindP and does not prevent 
the conversion, by agreement, of arrears of interest with principal.*® The rule is no 
answer to a claim for interest when the principal has been paid off.'® It docs not 
affect vested rights but only limits accruing rights'® and being tlius a rule of limita. 
tion it has nothing to do with the legality or otherwise of a contract.*’^ 


There is a difference of opinion as to whether the rule of damdupat applies 
to mortgage debts governed by the Transfer of Property Act. The Madras High Court 
has held that it does not.'® The High Courts of Bombay'* and Calcutta®* have hold 
that it does. Whore, however, the mortgagee has been placed in possession and is 
accountable for the rents and profits collected by him, towards interest due, it has 
been held by the Bombay High Court that tho rule is not applicable.*' The rule 
applies only when the debtor is a defendant and not to suits for redemption?^ 


The rule of damdupat ceases to operate after tho date of suit,®® the question of 
interest pendente lite l)eing entirely in tho discretion of the Court.®® Thus, whore A 


(’97) 21 Horn 38 (41). (Original creditor 
Mahotnodan — Assignment to Hindu — Bulo 
not applicable.) 

(’9C) 20 Bom Gll (613). (One patty not a 
Hindu — Bulo inapplicable.) 

(’94) 18 Bom 227 (230). (Hindu oroditor— 
Non-Hindn debtor — Bulo inapplicable.) 

(’97) 1 Cal W N clxxviii. (Not applicable 
to a case between Hindu and Hindu cun. 
verted to Christianity.) 

4. (’97) 21 Bom 85 (87). 

(’72) 9 Bom H C E 83 (85). 

5. (’08) 2 Sind L B 10 (10). 

6. (’14) ATR1914NBg 19(19): 10NagLB91 (91). 

7. (’88) 9 Cal 871 (872). 

(’75) 1 Cal 92 (94). 

(’94) 21 Gal 840 (843). 

(’87) 14 Cal 781 (787). 

8. (1854) 6 Moo Ind App 289 (308) (P C). (In 
mofussil in Bung,al, ^mdupat was in force 
by Bogulation XV of 1793 and not as a rule 
of Hindu law.) 

(•83) 9 Cal 825 (827, 820). (Do.) 

(’98) 2 Cal W N 603 (605, 606). 

(’87) 14 Cal 781 (787). 

(’83) 9 Cal 871 (872). 

(’76) 1 Cal 92 (94). 

9. (18P2) 1 Mad H C B 5 (6). (In Madras, dam- 
dupat w.as in force by Bogulation XX XIV of 
1802 and not as a rule of Hindu law.) 

(’71) 6 Mad H C B 400(400). (Damdupat was 
in force by Begulation XXXIV of 1802 — 
Bcpoaled before this decision.) 

(But see (’03) 26 Mad 662 (672). (Applica- 
bility of rule to Madras City assumed.)] 

10. (’88) 1 G P L B 57 (67). 

11. (1900) 24 Bom 305 (306). 

12. (’88) 1888 Bom P J 317. 

18. (’98) 22 Bom 761 (765). 

14. (1900) 24 Bom 805 (810). 

15. (’06) 80 Bom 452 (454). 


(’08) 2 Sind L E 10 (10). 

16. (’06) 30 Bom 452 (454). 

17. (’80) 5 Cal 867 (868): 7 Cal Ij Rep 204. 

18. (’03) 26 Mad 662 (670). (Applicability of rule 
to tho city of Madras was assumed.) 

19. (’77) 1 Bom 577 (580). 

(’78) 3 Bom 312 (838). 

(’ll) 35 Bom 199 (203). 

(l900) 24 Bom 114 (119). 

(’96) 20 Bom 721 (727) (FB). 

(’91) 16 Bom 84 (85). 

(’68) 5 Bom 11 G B A C 196 (198). 

(’ll) 5 Sind L B 245 (246, 247). 

20. (’87) 14 Cal 781 (787, 791). 

(’16) AIR 1916 Cal 642(543): 42 Cal 826 (829). 
[But see (1865) 2 Suth W B 289 (290).] 

21. (1900) 24 Bom 114 (119). 

(’96) 20 Bom 721 (728) (FB). (Overruling 
(’91) 15 Bom 625. But the ratio decidendi 
of tho latter case, vis., that the rents and 
proOts appropriated may lie doomed as pay- 
monts towards interest and that if after 


such appropriation there is surplus interest 
exceeding tho principal sum it is within the 
rule of damdupat, was not discussed by tho 
Full Bench.) 

(’98) 22 Bom 86 (87). 

(’86) 1886 Bom P .1 76. 

(1865) 5 Bom H G B A G 196 (198). 

(’15) AIB 1915 Nag 108 (108): 12 Nag L B 1. 
[See also (’81) 1881 Bom P J 291. 

(’76) 1876 Bom P J 229.] 


21a.(’04 

22. (’77 
(’98 
(’13 
(’061 
(’961 

23. (’96] 
('181 
{'261 


26 All 854 (357). 

1 Bom 73 (74). 

22 Bom 86 (87). 

40 Cal 710 (716). 

88 Cal 1269 (1276). 

23 Cal 899 (906). 

22 Bom 86 (87). 

40 Ind App68(78): 87 Bom 826(339) (PC). 
AIB 1926 Bom 862 (862). 


Seotion 81 
Note 16 
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sues B for the recovery of Rs. 496 made np of Bs. 260 principal and interest Bs. 246, 
the Oonrt may award interest pendent lite and up to the date of realisation, though 
the total amount of- interest awarded by the decree exceeds the principal of Bs. 260. 
The rule applies only so long as the matter is in the realm of contract. It ceases to 
apply when the matter has passed into the realm of judgment. So in mortgage suits 
the rule applies to the interest payable till the date fixed in the decree for the 
payment of the mortgage money, but not to the interest that may be payable subse- 
quently.** 

17. Decree silent as to interest— Sab-seotion (2). — Where the decree does 
not provide for interest it will, under sub-section (2) of this Section, be deemed to 
have been refused,* unless it can be shown that the silence was due to oversight or 
mistake.* This will be so even if the decree is based upon a confession of judgment 
which provided for interest.* Interest not awarded by the decree cannot therefore be 
awarded cither in execution* or by way of amendment of the decree.* Where, how- 
ever, the judgment-debtor, in consideration of the forbearance shown by the creditor, 
agrees in Court to pay him interest, the creditor, in virtue of such promise, is entitled 
to ask the Court to execute his decree for the decree amount with interest from the 
date of such promise.* Similarly if interest is allowed in execution by way of compro- 
mise, the Appellate Court will not interfere.* 


(’25) AIB 1925 Nag 195 (194). 

24. (’31) AIR 1931 Nag 88 (89). 

(’30) AIR 19.30 Pat 442 (449): 10 Pat 63. 

(’29) AIR 1929 Nag 117 (117). 

(’21) 59 Ind Cas 121 (122) (Nag). 

(’12) 16 Ind Cas 824 (825); 6 Sind L R 246. 
[See (’36) AIR 1986 P 0 63 (64,65): 16 Fat 
210: 63 Ind App 114 (PC). 

(’29) AIR 1929 Nag 356 (366). (Whore 
maximum limit of interest is reached be- 
fore suit, Court has discretion under this 
Section to award interest from date of 
suit.)] 

[But see (’22) AIR 1922 N<ag 156 (156) ; 17 
Nag L R 200.] 

Note 17 

1. (’18) 37 Bom 826 (339) : 40 Ind App 68 (PC). 
(’75) 1875 Bom P J 225. 

(’83) 1883 All W N 128 (128) : 5 All 689. 

(’71) 3 N W P 11 C R 319(320). 

(’18) AIR 1918 Cal 151 (153) : 27 Cal L Jour 
676 (578). (8. 34, Cl 2.) 

(’05) 32 Cal 494 (501). (Interest on costs.) 
(’96) 23 Cal 367 (300). (Do.) 

(’79) 5 Cal 27 (30, 31). 

(’77) 3 Cal 351 (352). (Interest on Costs.) 

(’74) 21 Suth W R 195 (196). (Do.) 

(’72) 18 Suth W R 103 (104). (Do.) 

(’71) 16 Suth W R 302 (308). (Do.) 

(’70) 14 Suth W R 324 (324). 

(’68) 10 Suth W R 176 (176). (Bond under 
S. 62 of Act XVI of 1864 enforecable as 
decree — No provision for interest — No in- 
terest will be allowed.) 

(’18) 20 Ind Cas 319 (320) (Lab). (Decreesilent 
— No oral agreement as to interest can be 
proved.) 

(’78) 1878 Pun Re No. 11. 

(’88) AIB 1988 Mad 622 (628). (Decree for 
maintenance creating charge is decree for 


payment of money and S. 34, sub-clause 2, 
applies to it.) 

(’24] AIR 1924 Mad 102 (103). (Decree silent 
as to interest on costs.) 

[See (’36) AIR 1936 Rang 141 (144). (Suit 
for account of moneys received by defen* 
dant — Interest before decree not claimed 
nor granted by Court in preliminary decree 
— It cannot be allowed in working out 
final decree.)] 

2. (’18) AIR 1918 Low Bur 136 (187) : 9 Low 

Bur Rul 78 (81). 

3. (’86) 1886 Pun Re No. 13. 

4. (’68) 1868 Pun Re No. 81. 

(’34) AIR 1934 Pat 192 (194) : 13 Pat 21. 

(’98) 22 Bom 42 (46). 

(’76) 24 Suth W R 198(196): 2 Ind App219 (PC). 
(’74) 21 Suth W R 147 (147). (Interest on 
costs.) 

(’73) 20 Suth W R 477 (477). 

(’72) 18 Suth W R 253 (254). 

(’72) 17 Suth W R 19 (20). 

(’71) 15 Suth W R 415 (415). 

(’71) 16 Suth W R 335 (335). 

(’71) 6 Beng L R App 33 (33). (Interest on 
costs). 

(’68) 10 Suth W R 60 (61). 

(’66) 6 Suth W R Miso 109 (111). 

(’66) 5 Suth W R Miso 28 (28). 

(1864) 1864 Suth W E Sup Mis 37 (37). 

(’81) AIR 1931 Mad 660 (662):54 Mad 966 (FB). 

5. (’93) 15 All 121 (123). 

6. (’66) 6 Suth W B Mise 1 (2). 

(’84) 7 Mad 400 (401). 

(’12) 17 Ind Cas 936 (939) (Cal). 

7. (’77) 3 Cal 602 (609) : 6 Ind App 78 (PC). 

(’77) 8 Cal 161 (173) : 4 Ind App 187 : 1877 
PunBeNo. 1(PC). (Parties agreeing to submit 
the matter to the discretion of the Court 
executing the decree.) 
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Where the Court awards interest but no rate is mentioned, the decree-holder 
will be entitled to interest at the court rate which is usually 6 per cent.,^ though it 
may differ accor ding to particular circumstances of the case.* Where a Court has 
awarded interest by its decree at a particular rate, it cannot be reduced or denied in 
execution proceedings.*® 

Sub-clause (2) of the Section was introduced by Act VII of 1888. In some of 
the cases arising under the old Code before the date of the said Act, it had been 
held that interest though not awarded by the decree could be granted later on in 
execution** or in a separate suit.*® In view of this sub-section the said cases are no 
longer law. Where, however, the decree is not for a definite sum of money but is 
one for accounts and partition, Section 34 (2) does not apply and a suit for interest 
is not barred.** 

18. Coart«fee. — Section 11 of the Court Fees Act does not apply to the 
interest awarded by the decree under Section 34* and no additional court-fee is there- 
fore payable on such interest.® In an appeal against a decree awarding a sura of money 
and future interest, no court-fee is payable on the interest pendente lite unless a 
specific ground of appeal is taken in respect of such award.* 


Costs 


35 . [Ss. 218 to 222.] (1) Subject to such conditions and 
limitations as may be prescribed, ^ and to the 
provisions of any law for the time being in 
force,® the costs of and incident to all suits^ shall be in the discre- 
tion® of the Court, and the Court shall have full power to determine 
by whom® or out of what property*® and to what extent^® such 
costs are to be paid, and to give all necessary dire<3tion8 for the 
purposes aforesaid. The fact that the Court has no jurisdiction to 
try the suit shall be no bar to the exercise of such ^niwers. 

(2) Where the Court directs that any costs shall not follow 
the event,’ the Court shall state its reasons in writing. 


8. (’24) AIR 1924 Mad 102 (102). 

9. (’71) 7 T^ong L R App 30 (31). (Various sums 

of money in part satisfaction of decree paid 
with interest at 12 per cent, for periods sub- 
sequent to the decree — H eld, iha.i ra ':eshould 
bo aliOwcd.) 

(’73/ 19 Suth WR46(47). (3 percent. allowed.) 
(’72) 18 Suth W R 103 (103). (Court should 
see from other parts of the decree or other 
papers on record what the rate of interest 
was intended to bo given.) 

(’72) 17 Suth W R 414 (414). (12 per cent, 
being the usual rate was allowed.) 

(’67) 7 Suth W R 376 (376). (12 per cent.) 
(’80) 6 Cal L Rep 231 (233). (Usual rate 
allowed.) 

10. (’73) 19 Suth W R 46 (47). 

(’79) 3 Cal L ^p,623 (624). (Delay in taking 
out execution is no ground for refusing inter- 


est awarded by decree.) 

(’94) 16 All 270 (273). (Decree under S. 88, 
Transfer of Property Act, providing for future 
interest— Order under S. 89 need not speci- 
fically mention interest.) 

11. (’68) 10 Suth W R 60 (61). (Amendment of 
decree ) 

(’60) 6 Suth W R Miso 12 (13). 

(’72) 18 Suth W R 34 (34). 

(1865) 2 Suth W R Miso 21 (21). 

12. (’78) 3 Cal 602 (609) : 6 Ind App 78 (PC). 

(Followed in AIR 1926 Cal 505). 

13. (’25) AIR 1925 Som 406 (409) : 49 Bom 283. 

Note 18 

1. (’06) 37 All 569 (561). (Mortgage decree.) 

3. (’92) 17 Bom 41 (43). 

(’76) 13 Bom H C R 227 (228). 

[See (’06) 83 Cal 1232 (1235).] 

3. (’34) AIR 1934 All 606 (807). 


Seotfam Si 
Notes 17-ia 


Beotion Sa 



381 


COSTS 


SiottaioSS 


(3) The Court may give interest on costs®® at any rate not 
exceeding six per cent, per annum, and such interest shall be added 
to the costs and shall be recoverable as such. 

[ 1877, Ss. 219 and 220; 1859, S. 187, R. S. C., 0. 65, R. 1; 
Jud. Act, 1890, S. 5.] 

Synopsis 


1. Scope and object of the Section. 

2. ** Subject to such conditions and limita- 

tions as may be prescribed.** 

3. ‘^Subject to the provisions of any law for 

the time being in force.** 

4. ‘‘Costs of and incident to all suits.** 

5. Costs are in the judicial discretion of the 

Court. 

6. Discretion cannot be delegated. 

7. Principle that costs shall follow event. 

8. Mortgage suits. See O. 84 B. 10. 

9. By whom costs are to be paid — 
General. 

10. Accounts suits. 

11. Admiralty and vice-admiralty 

cases. 

12. Arbitration cases. 

13. Divorce cases. 

14. Third persons, when can be made 

liable. See Note 9. 

15. Costs against Secretary of State. 

16. Order for costs, out of estate, when 
to be made. 

17. Administration suits. 

18. Suits Jor construction of wills. 

19. Suits by or against minors. 


20. Official Liquidator and Official 

Assignee. 

21. Partition suits. 

22. Partnership suits. 

23. Probate cases. 

24. Representative suits. 

25. Trust cases. See Note 16 above. 

26. To what extent costs are to be paid. 

27. Separate costs, when may be allowed. 

28. Separate suit for costs. 

29. Appeal and second appeal against order 

as to costs. 

30. Review of direction as to or the taxation 

of costs. 

31. Revision. 

32. Letters Patent Appeal. 

33. Privy Council Appeal as to costs. 

34. Right of contribution for costs payable 

under joint decree. 

35. Interest on costs. 

36. Claim to setoff against costs. See 0. 20 R. 6. 

37. Enforcement of order or decree as to 

costs. 

38. Enforcement of solicitor *s lien for costs. 

39. Construction of decree as to costs. 


Other Topics 


Agency— Suits for. See Note 10. 

Appeal against decree on award giving costs 
when award is silent. See Note 29 F-N (6). 
Appellant selecting wrong forum. See Note 7 
F.N (2). 

Apportionment of costs. See Note 5 Pt. (10). 
Calculation of costs. See Note 26. 
Oo-defendants. See Note 9 Pt. (6). 

Costs of appeal in suit for damages, allowable 
though quantum rc^d need. SoeNote? F-N (2). 
Costs when party withdraws from suit or appeal. 
See Note 39 Pt. (9). 

Dismissal of Privy Council appeal for default. 
Bee Note 9 F-N (4). 

Disposal, ex pairte, question of costs not affected. 
See Note 7 Pt. (16). 

Disposal on preliminary and technical points — 
Rule as to costs. See Note 7 Ft. (5). 
Enforcement of order of costs in an application 
for leave to appeal to the Privy Council. See 
Note 37 F-N (1). 
intervenor. See Note 6 Pt. (12). 

Land acquisition proceedings. See Note 3 Pt. (2). 
Liability of assignee of a decree for costs of suit 
and appeal when imxdeaded as respondent. 
See Note 5 F-N (12). 


Meaning of : “Costs in the Cause’*; “Costs to 
abide the result"; “Costs to abide and follow 
the event.” See Note 4 Pts. (3) and (4). 

“Costs incurred in lower Court** (in the appel- 
late decree). See Note 39 Pt. (6). 

“Appeal allowed or dismissed with costs.** See 
Note 39 Pt. (2). 

Nature and conduct of parties and costs. See 
Notes 5 and 7. 

Party creating difficulty must pay costs. See 
Note 9 Pt. (4). 

Pre-emption suits. See Note 26 F-N (7) and 
Note 7 F-N (2). 

Proportionate costs. See Note 26 Pt. (4). 

Refund of costs. Sec S. 144 Note 23 F-N (1). 

Refusal of tender. See Note 7 Pt. (26). 

Salvage suits. See Note 11. 

Stranger. See Note 9 Pt. (7). 

Successful ])arty denied his costs — Court must 
record reason. See Note 7 Pt. (18). 

Successful party saddled with costs. See Note 7. 

Taxation of costs between attorney and client. 
See Note 26 F-N (7). 

Taxation of costs between attorney and client-— 
Method of enforcement. See Note 88. 

Untenable pleas. See Note 9 F-N (4). 
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1» Scope and object of the Section. — The object of the Section in awarding 
costs to a litigant is to secure to him the expenses incurred by him in the litigation^ 
and not to enable him to make anything, in the way of gain or profit, over and above 
the expenses for maintaining or defending the action, nor to give exemplary damages 
or smart money, by way of penalty or punishment on the opposite party 

The award of costs is entirely in the discretion of the Court,’* subject, however, 
“to such conditions and limitations as may be prescribed* and to the provisions of 
any law for the time being in force.” (See Note 2 and Note 3.) 


2. ‘‘Sabject to such conditions and limitations as may be prescribed.’’^ 

“Prescribed” is defined as meaning prescribed by rules, and “rules” moans rules and 
forms contained in the First Schedule or made under Section 122, or Section 125. 
See Section 2 (16) and Section 2 (18), ante. 

The following are the rules which appear to limit the power of the Court to 
award costs under this Section — 

0. 11 R. 3 — Interrogatories. 

0. 12 Rr. 2 and 4 — Proof of documents. 

O. 21 R. 72 (3) — Setting aside auction sale. 

O. 24 R. 4 — Deposit into Court. 

O. 33 R. 10 — Paui)er suit. 

O. 33 R. 11.^* — Do. 

O. 34 R. 10 — Mortgage suit. 

Sch. 2 Para. 3 (2).^ — Reference to arbitration. 


8. ^‘Subjeot to the proYieions of any law for the time being in force.”— 

The following are instances of laws which limit the discretion of the Court under 
this Section : — 

Administrator -Generals Act (III of 1913), Section 40 provides that a creditor 
suing the Administrator-General shall bo liable to pay the costs of the suit unless he , 
had applied in writing to the Administrator-General, in the manner required by this 
Section.^ 


Land Acquisition Act (I of 1894), Section 27 provides that if the award of 
the Collector is not upheld, the costs shall be paid by the Collector except in the 
circumstances set forth in the Section.^ 

Presidency Small Cause Courts Act (XV of 1882), Section 22 provides that 
in certain suits specified therein no coats shall be allowed to the plaintiff.^ 


Section 35 — Note 1 

1. (’21) AIR 1921 Cal 186 (191) : 48 Cal 427. 

2. r21) AIR 1921 Cal 185 (191) : 48 Cal 427. 
(1681) 17 Ch D 772 (773), Willmott v. Barber. 
(1881) 18 Ch D 449 (459), Cock burn v. Edwards. 

(Cited in 26 Bom 221 (FB).) 

3. (1900) 2 Bom L R 264 (260). 

See for other cases Note 5. 

4. (’37) AIR 1937 Mad 145 (145). (S. 35 is sub- 
ject to O. 33 R. 11 and Court cannot order 
costs of minor pauper X)laintiS to be paid by 
next friend.) 

Note 2 

la.(’87) AIR 1937 Mad 145 (145). (Next friend of 
minor pauper plaintiff cannot be ordered to 
pay costs.) 

1. (’32) AIR 1982 AlllSS (184) : 64 All 122. (Costs 


of litigation prior to reference to arbitration, 
referred to arbitration — Court cannot deal 
with it.) 

Note 3 

1. (’86) 12 Cal 357 (376). (Case under S. 34 of 

Act II of 1874 corresponding to the present 
Sec. 40.) 

2. (’29) AIR 1929 Bom 68 (65) : 53 Bom 178. 

(’14) AIR 1914 Sind 149 (152) : 8 Sind L R 

126 (132). 

[See (’81) AIR 1931 Bom 528 (528). (But 
Section 27 (2) is limited to the proceedings 
in the Courts of first instance, and does 
not apply to proceedings in higher Courts 
— Costs of such proceedings are in the dis- 
cretion of those Courts.)] 

3. See (’96) 24 Cal 899 (402, 403). 


3CPC. 26. 
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Punjab Regulation of Accounte Act (I of 1930). Under Section 3 of this Aot| 
the Court is bound to disallow costs if the case falls within the purview of that 
Section.^ 

4. "Costs of, and incident to all suits." — The costs incident to all suits 
include costs of applications in suits. Arbitration proceedings on a reference out of 
Court are not proceedings in suits, and the costs incurred therein are not allowable 
under this Section.^ 

The High Court of Calcutta has, in a recent case^^ held that the words 
"incident to all suits*' are wide enough to cover costs incurred by a party before the 
filing of the suit, but naturally or intimately connected with the suit. Thus, where a 
receiver appointed by a Court applied for leave to institute a suit and incurred costs, 
it was held that the Court had power to award such costs as costs incident to the suit. 

When an application is disposed of, the Court may make no order as to costs 
incurred therein, or may make a specific order as to costs at the time of the disposal 
of the application or may reserve it for a future occasion.^ In the last case it may 
pass an order in any of the following ways : — 

1. " Costs reserved.** 

2. " Coats to abide the result.** 

3. " Costs to follow the event.** 

4. "Costs to abide and follow the event.** 

5. " Costs to be costa in the cause.** 

In cases 1 and 2, it is in the discretion of the Court, at the hearing to award 
or not the costs of the application. In cases 3 and 4, the Court has no discretion in 
the matter and the successful party is entitled to the costs of the application.^ In 
case 5 also the Court has no discretion in the matter, but the party to whom the costs 
of the suit are awarded is entitled to the costs of the application.* 

Where the Court makes a specific order as to costs on an application, the 
general order for costs of the suit will not displace it.® 

See also the cases cited below.® 


6. Costs are in the judicial discretion of the Court. — - Costs awardable 
under this Section are in the discretion of the Court. ^ But it must bo a judicial 


4. (’37) AIR 1937 Lah 58 (58). 

(’36) AIR 1936 Lah 469 (470). 

Note 4 

1. (’28) AIR 1928 Mad 370 (370) : 51 Mad 699. 
la.(’36) 40 Cal W N 762 (764). 

2. (’95) 22 Cal 387 (391). 

3. (’16) AIR 1916 Mad 621 (621) : 39 Mad 476. 
(Amrrning 39 Mad 476 Note.) 

(’19) AIR 1919 Mad 795 (796) ; 8 Mad L W 
219 (220, 221). 

4. (’26) AIR 1926 Bom 596 (598) : 50 Bom 430. 
(Overruling 25 Bom 230. The decision in 
AIR 1924 Bom 398 following 25 Bom 230 is 
also no longer good law.) 

5. (’82) 9 Cal 797 (801) : 10 Ind App 113 (PC). 

6. (’86) AIR 1936 Bom 310 (311) : 60 Bom 861. 

(Suit on original side of High Court — Ex 
parte application for injunction and motion 
for injunction which is subsequently heard 


are distinct matters and separate orders as 
to costs should be made.) 

(’36) AIR 1936 Lah 705 (706). (Whore a plea- 
der is asked to admit the genuineness of a 
document in Court, he is entitled to consult 
his client. Simply l^cause the pleader wants 
a short adjournment to receive proper in- 
structiouB, the party should not bo burdened 
with costs.) 

(’30) AIR 1930 Oudh 171 (172) : 4 Luck 529. 
(Principles governing award of costs of ad- 
journment stated.) 

(*28) AIR 1928 Rang 806 (307) : 6 Rang 661. 
(Pauper plaintiff may be ordered to pay costs 
of adjournment.) 

Note 5 

. (1907) 51 Sol Jour 82, Millen v.London County 
Council. 

(’02) 4 Bom L R 109 (115). (Not controlled 
by Judicial Officers’ Protection Act.) 
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discretion exercised on sound legal principles^* and not by caprice or chance or 
humour.* No hard and fast rule can, however, be laid down, the exercise of the discre- 
tion depending upon the circumstances of each particular case.* The circumstances will 
include the length of trial, the complicated questions involved, and the conduct of the 
parties both before and after suit.* But it will not include grounds which are not 
relevant to the action.* 

The discretion under the Section is very wide* and extends to disallowance of the 
costs of the successful party and even to make him pay the costs of the losing party,® 


(78) 7 Bom 19 (88) : 9 Ind App 86 (PC). (It 
IB a sound rule not to vary an order as to 
costs when there is no substantial alteration 
in the lower Court’s decree. Buies of the 
Supremo Court, Order 65 Buie 1.) 

(’08) 7 Cal W N 647 (649). 

’85) 11 Cal 767 (776). 

’29) AIB 1929 Lah 129 (184) : 10 Lah 816. 
(’04) 27 Mad 841 (343). 

(1913) 1KB 587 (588), Kiorson v. Thompson. 
(1905) 49SolJour 618, Lickhampton Quarries 
Co. y. Chelterham Bural District Council. 
(1881) 18 Ch D 76 (84, 85), Dicks v. Yates. 
(1887) 34 Ch D 24 (85), In re Mills Estate. 
la.(’88) AIB 1983 Bom 804 (806). 

(1891)1891 AppCasl78 (179), Sharpe v. Wake- 
field. (Cited in 28 Bom 513.) 

2. (’20) AIB 1920 Cal 1009 (1018) : 24 Cal W N 
352 (357). 

(’80) 5 Cal 269 (264, 265). 

(1854) 6 Moo Ind App 53 (87) (P C). 

(’08) 10 Bom L B 821 (834) : S3 Bom 334. 
(’66) 8 Mad H C B 113 (114, 115). 

(1880) 17 Q B D 373 (376), Huxley v. West 
London Ex. By. 

3. (1885) 29 Ch D 866 (419), Badischo Anilin v. 

Levinstein. 

(’28) AIB 1928 Sind 173 (174). (Costs dis- 
allowed, as suit was based on an immoral 
contract.) 

(1865) 10 Moo Ind App 229(251)(PC), (Partial 
variation as to interest alone made — Privy 
Council gave no costs to either party.) 

(’92) 1892 All W N 215 (216). (Appeal against 
remand — Costs to abide result— Proper order.) 
(’81) 6 Cal 394 (406) ; 7 Ind App 240 (P 0). 
(Plaintiff failed as to part of his appeal— The 
Privy Council gave no costs to either party.) 
(1865) 3 Suth W B P C 83 (36) (PC). (Appeal 
dismissed on wholly different grounds than 
tliose relied upon below— So no costs.) 

(’30) AIR 1930 Lah 789 (791). (Wrong order 
passed suo motu — Court of revision in setting 
it aside ordered parties to bear their own costs.) 
(’18) AIR 1918 Mad 816 (821) : 6 Mad L W 
672 (681). (Bona fide institution of proceed- 
ings by Temple Committee — Plaintiff not to 
bo penalized.) 

(1885) 54 L J P 75 (76), The Friedeberg. 

4. (’21) AIR 1921 Cal 185 (190, 191) : 48 Cal 427. 
(’88) AIB 1938 Bang 837 (338). (Case decided 
on preliminary point — No examination of 
witness and argument also not very long— 
Held, full ad valorem costs were excessive^ 


(’80) AIR 1930 Bom 152 (152). (Refusal to 
furnish details except after suit is not mis- 
conduct.) 

(’25) AIR 1925 Cal 569 (570). (Antecedent 
conduct.) 

(’12) 16 Cal W N 805 (810). (Conduct which 
led up to the litigation.) 

(’23) AIB 1923 Pat 420 (422, 423). (Gross mis- 
management leading to suit.) 

(1900) 1 Q B D 860 (362), Bostock v. Ramsay 
Urban District Council. (Conduct which led 
to the suit.) 

(1877) 4 K & J 41 (44) : 70 E B 18 (19), Purser 
V. Darbey. 

(1866) 1 Ch App 137 (141), Caton v. Caton. 
(1859) 6 HLC 6d8,Cranworth in Clarke v . Hart. 

5. (1908) 24 T L B 25, Edmund v. Martell. 

6. (’20) AIR 1920 Mad 567 (568) : 48 Mad 61. 
(’28) AIR 1928 Nag 171 (171, 172). (Awarding 
greater or less costs that) are normally appli- 
cable to particular suit — Reasons should be 
stated.) 

(’02) 1902 All W N 98 (98). (Court can vary 
amount of costs of adjournment granted.) 
(1888) 86 W R (Eng) 257 (258), Neaves v. 
Sx)ooner. (Discretion extends to quantum of 
costs also.) 

(1881) 17 ChD772 (774), Willmott v. Barber. 
(Court may order costs to be paid by parties 
in definite proportions, or it may order one 
party to pay to the other a fixed sum in lieu 
of taxed costs.) 

7. (’92) 19 Cal 253 (266) : 19 Ind App 48 (PC). 
(’23) AIR 1923 Oudh 8 (8). (Interest claimed 
very high — Costs disallowed.) 

(’10) 12 Cal L Jour 368 (375). (Failure to add 
a party entailing a remand will disentitle 
appellant to his costs.) 

(’6^ 9 Suth W R 103 (104). (Special appeal 
— Appellant failing on certain points though 
decree modified on other points — Costs dis- 
allowed.) 

8. (1880) 13 Ch D 228 (231), Fane v. Fane. 
(1879) 4 Q B D 611 (612,618, 614), Harris v. 
Patherick. 

(’84) AIB 1934 All 948(950). (Successful party 
guilty of delay ordered to pay costs of other 
side caused by such delay.) 

(’39) AIR 1939 Bom 198 (200). (Offer of a pro- 
per compromise refused.) 

(’36) AIB 1936 Cal 693 (618). (Pending suit 
affected by new enactment — Coats may be 
given to unsuccessful party provided his claim 
is a good one under the law as it was before 
the now enactment.) 
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and to apportion the costs between the parties.^ 

The following are the leading principles to be remembered in the exercise of 
the discretion under this Section — 

1. The successful party is entitled to his costs. In other words costs follow 
the event. See Note 7. 

2. Where each party is partly successful, the Court should apportion the 
costs between them.^” 

3. A person wrongfully or unnecessarily made a party is entitled to his 
costs.^^ But a iierson who intervenes for no sufficient reason and defends the case 
separately should be made to bear his costs even if the plaintiff is unsuccessful in his 
action.^^ 

4. When both parties are guilty of acts of bad faiths the proper order will 
be to deprive both of them of their costs.^® Where, in the lower Court, each party 
was ordered to bear his own costs and only one of them appealed from the direction 
as to costs, the Apijellate Court cannot order the appealing party to pay the costs of 
the non-appealing party incurred in the lower Court.^* 


(*94) 21 Gal 680 (688). 

('93) 20 Gal 762 (771). (Thus the Gourt may 
allow to a party the costs of the appeal 
though costs in the original suit may follow 
the event.) 

9. (1863) 10 Moo Ind App 563 (676) (P G). 

('28) AIR 1928 Mad 16 (17). (Alienations set 
aside in n. suit by reversioner — Gosts of plain- 
tiff must bo proportionate to the value of the 
property.) 

10. ('94) 17 Mad 298 (296). 

('76) 24 Suth W R 69 (69). (Partial decree in 
favour of plaintiff — Saddling plaintiff with 
defendant's costs is not proper.) 

(’25) AIR 1926 Cfal 297 (299). 

(’23) AIR 1923 Gal 806 (807). (The general 
practice in the mofussil is such.) 

(’71) 15 Suth WR 466 (467). (Plaintiff entitled 
to some part of his claim ought not to be 
deprived of the benefit of decree by such an 
order as to costs as would make him liable 
to the defendant for more than he would 
himself recover.) 

(’67) 7 Suth W R 169 (159). 

(’67) 7 Suth W R 127 (129). 

1 Hay 277. 

1 Hay 141. 

(’88) AIR 1938 Nag 530 (634). (Gosts should 
be proportionate to success and failure.) 

(’36) AIR 1936 Oudh 62 (56) ; 11 Luck 675. 
(Suit decreed for only portion of amount 
claimed — Plaintiffs are entitled only to pro- 
portionate costs.) 

11. (’79) 4 Bom 619 (622). 

(’24) AIR 1924 Mad 476 (478), 

(’91) 13 All 290 (296). 

(’74) 22 Suth W R 86 (36). 

(’69) 12 Suth W R 444 (445). 

(’69) 11 Suth W R 48 (48). 

(’69) 11 Suth W R 19 (19). 

P68) 10 Suth W R 194 (195). 

1866) 2 Suth W R 152 (152). 

1865) 2 Suth W R 33 (34). 


(*30) AIR 1980 Mad 913 (913). 

(’30) AIR 1930 Mad 196 (197). (Ghairman, in 
an election petition, against whom no relief 
was asked.) 

(’01) 24 Mad 377 (386, 387):28 Ind App 46 (PG). 
(’82) 4 Mad 134 (187). 

(’36) AIR 1936 Nag 285 (288) : I L R (1937) 
Nag 61. 

[But see (’83) 1883 Bom P J 231 (281). 
(’29) AIR 1929 Mad 738 (741) : 52 Mad 846. 
(Where no costs were allowed to a respon- 
dent made as an unnecessary party.) 

12. (’21) AIR 1921 Gal 222 (224) : 48 Gal 362. 

{See also (’96) 20 Bom 167 (171, 172). (When 
the assignee decree-holder comes into the 
appeal of his own motion as respondent or 
actually supports the decree.) 

13. (’15) AIR 1915 Lah 310 (310). (When both 

parties are guilty of making false allegations.) 
(’82) AIR 1932 All 128 (130) : 53 All 64. 

(’29) AIR 1929 All 134(136, 137). (Partiesnot 
producing all material documents.) 

(’92) 19 Gal 263 (266) : 19 Ind App 48 (P G). 
(Plaintiff asking too much, defendant conced- 
ing too little.) 

(’87) 14 Gal 99 (108) : 13 Ind App 116 (P G). 
(Both parties advancing pleas far in excess of 
their legal rights.) 

(’37) AIR 1937 Mad 223 (227). (Plaintiff and 
defendant both guilty of improper conduct— 
Plaintiff successful — Defendant ordered to pay 
to plaintiff the institution fee but each party 
ordered to bear his own costs in other respects.) 
(1914) 2 Gh 653 (664), Potty v. Parsons. (Both 
parties taking unreasonable view as to their 
right.) 

(1913) 82 L J K B 340 (344), Port of London 
Authority v.Gairu Line. (Both sides trying to 
avoid real question.) 

(1874) 18 Eq 656 (566),Mumford v. Stohwassar. 
(Both parties were guilty of negligence.) 

14. (’29) AIR 1929 Lah 177 (178), 
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6. Disoretion oannot be delegated.— ^ The Court cannot delegate its discretion 
under this Section to the Taxing OflScer.^ 

7. Mnolple that costs shall follov the eYent.— The general rule is that 
a successful party is entitled to his costs unless he is guilty of misconduct or there 
is other good cause for depriving him of it.^ A plaintiff who substantially succeeds in 
his case is within the rule, although he may not have got the precise form of relief 


Note 6 

1. (1886) 35 W R (Eng) 545 (546), Lambton v. 
Farkinson. 

Note 7 

1. (’85) 13 Ind App 20 (31) (PC). 

(1889) 14 App Cas 27 (32), Cooper v. Whit- 
tingham. 

(1854) 6 Moo Ind App 289 (308). 

(’31) AIR 1931 All 23 (25) : 52 All 991 
(Income-tax Reference.) 

(’21) 61 Ind Cas 112 (122) (All). 

(’19) AIR 1919 All 453(455): 40 All 558(562). 
(What is sufficient ground.) 

(’36) AIR 1936 Bom 24 (29, 30): 60 Bom 297. 
(Person disputing liability as contributory, 
failing — Costs of contest should be paid by 
him.) 

(’35) AIR 1936 Bom 403 (407) : 60 Bom 193. 
(Corporation proposing to act illegally — Voter 
obtaining injunction .against it — Voter should 
bo awarded costs of petition and hearing.) 
(’23) AIR 1923 Bom 265 (268) : 47 Bom 637. 
(’13) 15 Bom L R 130 (174, 175). (Plaintiff 
guilty of misconduct in commencing the suit 
or in the course of the trial cau be deprived 
of his costs even if successful.) 

(’87) 11 Bom 272 (282). (Non-payment of 
earnest money into Court by the defendant 
— Defendant bound to pay costs of the suit.) 
(’39) AIR 1939 Cal 387 (393) : 1 L R (1938) 2 
Cal 492. 

(’99) 26 Cal 361 (370). (Notwithstanding ros- 
pondent taking a long time to argue a futile 
preliminary objection that no appeal lies.) 
(’98) 25 Cal 187 (189) : 24 Ind App 191 (P C). 
(Though heard ex parte, successful respondent 
in appeal is entitled to his costs.) 

(’89) 16 Cal 173 (183, 184);16 Ind App 186 (PC.) 
(’83) 9 C.al 797 (802) : 10 Ind App 113 (P C). 
(’78) 3 Cal 473 (484). 

(’66) 5 Suth W R 3 (7) (P C). 

(1365) 2 Suth W R 33 (34). (As a ge neral rule 
costs should be awarded as an indemnity 
against the expenses to which parties who 
have no interest in the suit are unnecessarily 
made co-defendants.) 

(’30) 122 Ind Cas 378 (379) (Lah). 

(’23) AIR 1923 Lah 302 (302). 

(’21) AIR 1921 Lah 104 (105). (Pre-emption 
suit— Vendee not denying pro-emptor's right, 
even prior to suit, io no ground for depriving 
him of right to costs ; see also 0. 20 R. 14.) 
(’28) AIR 1928 Mad 346 (348). 

(’26) AIR 1926 Mad 1084 (1086). (The plain- 
tiff suing a party not liable to be sued — The 


defendant should get his costs on the failure 
of the suit.) 

(’20) AIR 1920 Mad 890 (892) : 10 Mad L W 
540 (548). (A maintenance suit by a pauper 
widow.) 

(’04) 27 Mad 341 (342). 

(*30) 122 Ind Cas 878 (379) (Nag). 

(’36) AIR 1936 Pesh 48 (51). (The mere exis- 
tence of conflict of judicial opinion does not 
preclude a litigant from obtaining costs 
when successful.) 

(’37) AIR 1937 Sind 159(160). (Plaintiff guilty 
of misconduct — Held, ho was entitled only 
to institution fees.) 

(’36) AIR 1936 Sind 52 (53). 

(1913) 108 L T 416, Hudsons v. De Halfort. 
(It is not a judicial exorcise of the discretion 
to order a party who has been completely 
successful and against whom no misconduct 
was alleged to pay the costs of proceedings.) 
(1913) 29 T L R 507, Levy v. Johnson. 

(1903) 2 KB 756 (762, 763), Civil Service Co- 
operative Society v. General Steam Naviga- 
tion Co. 

(1903) 1 KB 282 (284), Beaumont v. Senior. 
(1902) 1 K B 626 (628), Andrew v. Grove. (A 
County Court Judge has no power to order 
a successful defendant to pay the costs of the 
plaintiffcxcopt those which have been caused 
by defendaut’s misconduct.) 

(1893) 1 Q B D 564 (567, 568), Forster v. 
Farquhar. 

(1893) 3 Ch 489 (601), Walter v. Steinkopff. 
(1885) 14 Q B D 821 (826, 827), Lund v. 
Campbell. 

(1884) 1 T L R 165, Pool v. Lowin. 

(1883) 24 Ch D 231 (236, 237), Upmanu v. 
Forester. 

(1880) 15 ChD 501 (504), Cooper v. Whitting- 
ham — (There may be misconduct in com- 
mencing the proceedings or some miscarriage 
in the procedure or other misconduct which 
will induce the Court to refuse the costs.) 
[See (’32) AIR 1932 Mad 779 (784) : 56 Mad 
289. (Plaintiff’s suit dismissed— Appeal also 
dismissed — Suit justified, but not appeal — 
Defendant given costs of ap^Ksal only.) 
Ann. Pr. (1905), 0. 65 R. 1, p. 943. 
Supreme Court Practice, 0. 65 R. 1.] 

[See also (1936) AIR 1936 Rang 316 (317). 
(Suit dismissed in trial Court but remand- 
ed in appeal — It is a fair order to direct 
that cost of appeal should abide the final 
result of the appeal.)] 


Beotion.SS- 
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ho wanted^ or the whole of the amount claimed.* Similarly, when the plaintifiE 
succeeds only on part of his claim but fails on the most important heads of contro- 
versy, the defendant will be entitled to the whole costs of the suit.^ The fact that 
a party succeeded on a technical plea in bar,* such as limitation* or the Gaming Act,^ 
or on the admissions* or mistakes* of the opposite party, or the fact that the witnesses 
of the successful party gave exaggerated^* or false evidence,^^ or that the Court was 
not satisfied with them,^* is not a ground to disallow costs. Similarly, the fact that the 
successful plaintiff refused to go to arbitration,'* or refused a tender which the Court 
considers insufficient,'* or the fact that defendant remained ex or that 

the unsuccessful party had no previous information of the objection,'^ or that the 
unsuccessful party was led to institute proceedings through the error of Court,'^* is 
not a ground for disallowing costs to the successful party. 

As has been seen already, the Court may disallow a successful party his costs 
if he is guilty of misconduct or there is other good cause for depriving him of it and 
the Court must give reasons in writing, for so depriving him of it.'* The facts must 


2. (’94) 18 Bom 474 (494, 495). 

(’68) 9 Suth W R 61 (68). 

(’10) 37 Gal 760 (779). (Respondent successful 
on all points except quantum of damages.) 
’23) AIR 1923 Lah 513 (514). 

’15) AIR 1915 Lah 346 (349) : 1915 Pun Re 
No. 71. (Pre-emptor is entitled to get his 
costs although the vendee succeeds in getting 
much more than what was offered by the 
pre-emptor.) 

[See (’28) AIR 1928 Bom 539(545). (Suit for 
decree against defendant personally — De- 
cree passed against assets of deceased in 
defendant’s hands — Defence partly frivo- 
lous — In circumstances of case parties were 
ordered to bear their own costs.)] 

3. (’20) AIR 1920 Cal 1009 (1013) : 24 Cal W N 
352 (366). 

(’29) AIR 1929 Lah 129 (135) : 10 Lah 816. 
(’16) AIR 1916 Oudh 279 (281). 

4. (1893) IQ BD 564(570), Forster v. Farquhar. 
(’66) 10 Moo Ind App 464 (476) (P C). (Slight 
modification as to the rate of interest in 
appeal not sufficient to deprive the respon- 
dents of the costs of appeal.) 

(’36) AIR 1936 Cal 277 (279). (Plaintiff’s claim 
found to be substantially false — Defendant’s 
claim for set-off allowed in full — Award of 
costs to defendant and refusal to plaintiff is 
Justified.) 

(’27) AIR 1927 Gal 947 (949). 

(’82) AIR 1932 Mad 470 (471) : 55 Mad 636. 
(Plaintiff given only half costs.) 

(1912) 3 K B 174 (177), Mentors Ltd. v. Evans. 
(1891) 2 Q B 194 (207), Roberts v. Jones. 

[But see (’75) 14 Suth W R 312 (315)]. 

5. (’81) 6 Gal 418 (421). (Jurisdiction.) 

(’14) AIR 1914 Cal 746 (751); 18 Cal WN 106 
(113). (Do.) 

(’19) AIR 1919 All 453 (455) : 40 All 558 
(562). (Minority pleaded.) 

(’75) 5NWPHCR 20 (23). (Suit is dis- 
missed for multifariousness.) 

(’86) 12 Cal 271 (272). (Jurisdiction.) 

(’66) 1 Ind Jur (N B) 38. (Do.) 

2 Hay 188 : Marsh 311. (Do.) 


6. (1906) 95 L T 145, Elms v. TTedges. 

7. (1903) 72 LJKB*152 (152), Granville v. Firth, 

8. (’04) 27 Mad 341 (343). 

(’21) AIR 1921 Lah 104 (105). 

9. (’91) 13 All 290 (295). 

10. (1904) 91 L T 132, Lipman v. Pulman. 

11. (’27) AIR 1927 Mad 474 (475). 

12. (1913) 108 L T 416, Hudsons Ltd. v. De 

Halfert. 

18. (1888) 5 T L R 88, Beckett v. Stiles. 

14. (1886) 55 L T 161, Fennessay v. Day and 
Martin. 

(’77) 3 Cal 468 (472). 

(’89) AIR 1939 Cal 131 (134) ; I L R (1938) 2 
Gal 337. (Plaintiff not accepting tender of 
part payment — Costs of suit cannot be refused 
— A cr^itor is under no obligation to reduce 
the costs of proceedings for the benefit of the 
debtor by accepting a tender of part payment 
and thus bringing the amount for which 
proceedings have to be taken within the 
jurisdiction of a less costly tribunal.) 

15-16 (’25) AIR 1925 Cal 569 (570). 

17. (1884) 27 Ch D 260 (268), Wittman v. 
Oppenheim. 

(1883) 25 Gh D 182(192), Goodhart v. Hyett. 
(’89) 11 All 328 (329). (Appellant had no pre- 
vious notice of a preliminary objection as to 
maintainability of appeal.) 

17a. (’86) 9 All 11 (19). 

18. See Cyclopaedia of Law and Procedure, 

Vol. XI Heading “Costs”, pages 27, 28. 

(’28) AIR 1928 Oudh 224 (225). 

(’66) 1 Moo Ind App 470 (480) (P C). (No 
materials to exorcise its discretion upon — Suc- 
cessful party is not to bo deprived of costs.) 
(’21) 3 U P L R 55 (65) (All). 

(’91) 13 All 290 (295). 

(’25) AIR 1926 Bom 527 (528, 529). 

(’18) AIR 1918 Gal 180 (182). 

(1865) 3 Suth W R 68 (69). 

(’16) AIR 1916 Mad 575 (677, 678) : 1916 
Mad W N 1021 (1022). (Reasons are neces- 
sary to assist the Appellate Court for consi- 
dering the decision.) 
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show something which makes it more just that an exceptional order should be made 
than that the case should be left to the operation of the general rule.^^ The following 
instances will illustrate the grounds on which a successful party may be disallowed 
his costs: — 

(1) Where the action brought by the party is frivolous or vexatious.*® 

(2) Where he omits to make a clear statement of his case.*^ 


(’12) 23 Mad L Jour GS8 (645). (The fact that 
questions of law raised are not easy of solu- 
tion, is not a good ground for not allowing 
the costs of a successful litigant.) 

(’34) AIB 1934 Oudh 10 (11). (Appeal success- 
ful — But appellant judgment-debtor evading 
satisfaction of decree — Costs in both Courts 
disallowed.) 

(’33) AIB 1933 Bang 160 (161). (Plaintiff’s 
conduct rendering the litigation necessary. 
Costs disallowed.) 

(1903) 2KB 766 (766), Civil ServiceCo-opera- 
tive Society v. General Steam Navigation Go. 
(No materials to exercise its discretion upon 
— Successful party is not to be deprived of 
costs.) 

(1893) 1 Q B 564 (569), Forster v. Farquhar. 

19. (’20) AIB 1920 Gal 1009 (1013) : 24 Gal W N 
352 (359). 

(’34) AIB 1934 Mad 224 (226). 

(1855) 6 Moo Ind App 232 (250). (An irregu- 
larity in the lower Gourt in respect of the 
admission of evidence.) 

(’34) AIB 1934 All 948 (950). (Defendant for 
the first time in his appeal producing a 
document on account of which the decree is 
reversed — Defendant though succeeding is 
liable for costs up to the date of production.) 
(’36) AIB 1936 Bom 342 (343). (Suit on pro- 
missory note— Money produced in Gourt — 
Non-payment duo to absence of succession 
certificate— Defendant is not liable for costs.) 
(’26) AIB 1926 Bom 189 (195). (Buie that 
costs follow event may be departed from in a 
proper case according to the circumstances.) 
(’36) AIB 1936 Gal 493 (496) : 63 Gal 1146. 
(Suit under S. 53 (2), Patents and Designs 
Act, for damages and injunction restraining 
defendant from infringing plaintiff’s copy- 
right — Gosts — Plaintiff unable to prove clsiim 
for damages — Defendant giving uncondi- 
tional undertaking not to infringe copyright 
— Plaintiff should ask for judgment in form 
cf order embodying undertaking -Plaintiff 
failing to do so — Tie is not entitled to costs 
subsequently incurred.) 

(’18) AIB 1918 Gal 180 (182). 

(’31) 134 Ind Gas 489 (490) (Lah). (Where the 
Gourt has derived no assistance from the 
counsel for appellants it can deprive the 
appellant of the costs of the appeal, even if 
the appeal is allowed.) 

(’80) AIB 1930 Lah 240 (241). (Petitioner, 
though successful in revision, was ordered to 
pay respondent’s costs as his carelessness 
occasioned the revision.) 

(’06) 1906 Pun L B No. 85, page 114 (116). 


(Successful plaintiff deprived of costs as only 
a third of his claim was decreed.) 

(’35) AIB 1935 Mad 842 (344). (Defendants 
wUling and prepared to pay to the plaintiffs 
on their obtaining probate or succession 
certificate or on their furnishing security.) 
(’86) AIB 1936 Bang 419 (421). (No attempt 
to adjust differences out of Gourt — Defen- 
dant making deposit in Gourt — Gosts to be 
awarded only on excess amount decreed.) 
(1884) IS Q B D 262 (267, 268), Jones v. 
Gurling. 

(1893) 1 Q B 564 (568), Forster v. Farquhar. 
(Misconduct is not the sole ground for not 
giving costs.) 

20. (1888) 4 T L B 715, Maegregor v. Glay. 

(1889) 6 T L B 272, Wood v. Got. 

(’03) 26 All 287 (295) ; 30 Ind App 66 (P G). 
(Mortgagor in suit for redemption baselessly 
pleiidcd entire discharge of the mortgage debt.) 
(’70) 2 N W P H G B 73 (76). 

(’90) 17 Cal 620 (630, 631). (Conduct of a suit 
made oppressive and suit itself instituted 
without demand.) 

(’76) 1 Cal 385 (388). (Suit for defamation.) 
(’05) 1906 Pun L B No. 72, p. 266 (268). 
(1893) 1 Q B 564 (568), Forster v. Farquhar. 
(1893) 68 L T 146, O’Connor v. Star News- 
paper. 

(1888) 6 T L B 738, Moore v. Gill. 

21. (’05) 9 Gal W N 844 (847). 

(’83) AIB 1933 All 216 (217). (Bemand due to 
appellants not presenting case properly in 
lower Court — Costs of appeal were saddl^on 
them.) 

(’22) AIK 1922 P C 176 (178) (P C). (Failure 
to bring to the notice of the lower Gourt the 
proper statute.) 

(’82) 8 Cal 332 (337) : 9 Ind App 1 (P C). 
(Joinder of tenable with untenable grounds 
of appeal.) 

’82) AIB 1932 Lah 452 (455) : 13 Lah 375. 
’31) 32 Pun L B 378 (379). (Counsel not 
assisting Gourt.) 

’27) AIK 1927 Lah 723 (724). 

’26) AIB 1926 Lah 464 (464). 

(17) AIB 1917 Lah 1 (3) ; 1916 Pun Be 
No. 95. (Pleadings not clear.) 

(’30) AIB 1930 Mad 218 (221) : 53 Mad 480. 
(Failure to present case properly in trial 
Court.) 

(’26) AIB 1926 Mad 642 (643). (Failure to 
bring to Court’s notice authorities on law.) 
(’25) AIB 1925 Oudh 561 (564, 565) : 28 Oudh 
Gas 203. (Grounds of appeal badly drafted.) 
(1878) 8 Ch D 372 (374), Moet v. Pickering. 
(But the mode in which counsel argues the 
case is not a good cause.) 
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(3) Where the contentions are often changed.** 

(4) Where he causes unnecessary delay in the conduct of the litigation.** 

(6) Where he makes dishonest pleas and untrue statements.** 

(6) Where he causes unnecessary matter to be printed in the record or introduces 

unnecessary things therein.** 

(7) Where a proper tender*® or the offer (rf a proper compromise*^ is refused. 

(8) Where he is guilty of fraudulent conduct in inducing litigation.*® 

(9) Where he acts unscrupulously or with malice or malevolence.*® 

(10) Where he raises objection at a very late stage.*® 


2a. (’ll) 83 All 344 (856, 856) : 14 OudhCa8l33 
88 Ind App 104 (P 0). 

23. (’70) 18 Moo Ind App 660 (572) (P C). 

(’16) AIB 1916 PC 110 (118): 44 Oal 186 48 
Ind App 249 (P C). 

('31) AIB 1931 P C 289 (298) : 68 I A 881 : 55 
Mad 93 (PC). (Following AIR 1916 P 0 110.) 
(’80) AIR 1930 PC 42 (44) (PC). (Costs of Privy 
Council disallowed because of unexplained 
delay in prosecution of appeal.) 

(’22) AIR 1922 PC 361 (364) (PC). (As it suited 
appellants for commercial reasons to delay 
the hearing of the ex parte appeal.) 

('22) AIR 1922 P C 17 (19) : 44 All 185 : 49 
Ind App 60 : 25 Oudh Cas 8 (P C). (Dila- 
torlness.) 

(’21) AIR 1921 P C 6 (7) : 45 Bom 718 : 48 
Ind App 181 (P C). (Appeal to Privy Council 
— Appellant not allowing Privy Council to 
determine the suit finally — Costs were re- 
served though appellant successful.) 

(’34) AIR 1934 All 948 (950). (Delayed pro- 
duction of document— Party guilty, of delay, 
though successful, directed to pay costs of 
other side.) 

’89) 11 All 372 (374). 

’01) 25 Bom 230 (236), (Costs incurred con- 
^uent to failure of raising preliminary 
issues at proper time.) 

(’22) 65 Ind Cas 709 (710) (Cal). 

(’20) AIR 1920 Cal 428 (433) ; 24 Cal W N 
110 (115, 116). 

(’04) 31 Cal 332 (339) : 31 Ind App 57 (P C). 
(’72) 17 Suth W R 368 (359). 

(’36) AIR 1936 Pat 68(70), (Party prolonging 
suit dclil)eratcly.) 

[See (’33) AIR 1933 All 863 (854). (Delay in 
making application.)] 

24. (’17) AIR 1917 PC 80 (84). (False allegations.) 
(’16) AIR 1916 Cal 676 (676) ; 43 Cal 190 
(193). (Do.) 

(’78) 2 Bom 9 (19), (Applicant for letters of 
administration having concealed the exis- 
tence of claims was ordered to pay the costs 
of the application.) 

(’16) AIR 1916 Mad 210 (217) : 38 Mad 969. 
(False allegations.) 

(’33) AIR 1933 Pat 220 (223). 

(’25) AIR 1925 Oudh 301 (303). (False allega- 
tions.) 

26. (’19) AIR 1919 P C 83 (84) ; 47 Cal 415 : 46 
Ind App 299 (P C). 

(’04) 31 Cal 332 (339) : 31 Ind App 57 (P C). 


(’84) 11 Cal 244 (250) : 12 Ind App 7 (P C). 
(Introduction of uunocossary and irrelevant 
matter.) 

(’85) 8 Mad 219 (229) : 12 Ind App 16 (P C). 
(Do.) 

26. (’18) AIR 1918 Cal 464 (465). 

(’09) 4 Ind Cas 820 (820) : 1907-09 Upp Bur 
Rul, Contract Act, page 17. (Refusal of invalid 
tender is not misconduct.) 

(’79) 4 Cal 672 (675). 

(’78) 1 Cal L Rep 470 (472) : 8 Cal 468. 

(’81) 3 Mad 224 (229). 

(’35) AIR 1935 Pat 101 (102). (Rent suit— 
Tender of correct amount by tenant — Land- 
lord is not entitled to costs.) 

27. (1886) 56 L T 161, Fennessy v. Day. 

(’39) AIR 1939 Bom 198 (202). (Innocent 
infringement of design— Suit for injunction 
and damages— Offender at early stage of suit, 
admitting infringement, undertaking not to 
infringe proprietor’s rights in future and 
offering to pay profits iliado by infringement 
— Proprietor electing to continue suit — 
Decree passed only in terms of offer — Proprie- 
tor is liable to pav offender’s costs incurred 
after date of offer.) 

28. (’17) AIB 1917 P C 80 (84) (P C). 

(1886) 2 T L B 881, Sutcliffe v. Smith. 

(’86) 13 Ind App 20 (31) (P C). (Both parties 
used fabricate documents — No order as to 
costs was made.) 

(’10) 14 Cal W N 1031 (1033). 

(’98) 25 Cal 371 (395). 

(’97) 24 Cal 265 (270). 

(’71) 16 Suth W R 291 (293). 

(’71) 15 Suth W R 348 (350). 

(’22) AIR 1922 Oudli 271 (273) : 26 Oudh Cas 
237. 

29. (’72) 18 Suth W R 14 (16). 

’67) 2 Agra 351 (360). 

’12) 15 Cal L Jour 162 (166). 

(’86) 12 Cal 18 (24) : 12 Ind App 137 (P C). 
(’30) AIR 1930 Mad 154 (168). (Conduct not 
creditable or straightforward.) 

30. (’29) AIR 1929 Lah 246 (246). (Preliminary 
objection as to jurisdiction.) 

(’38) AIR 1933 Lah 104 (104) : 15 Lah 78. 
(Appeal succeeding on objection not raised in 
lower Courts — Costs were disallowed.) 

(’70) 14 Moo Ind App 203 (208) (PC). (Where 
appeal was confined only to the validity of 
a vakalatnama.) 
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(11) Where he adopts a wrong procedure for vindicating his rights.*^ 

(12) Where he abuses his right to select his own 

(13) Where the case of the opposite party fails owing to the fact that the decision 

on the basis of which the case was filed was, subsequent to the institution 
thereof, overruled.®* 

(14) Everything which increases the litigation and the costs and which places an 

unnecessary burden on the opposite party is a good cause to deprive a party 
of his costs.®® 

(16) Whore a suit has been necessitated by the conduct of a third party, e.gf., a 
Beturning Officer, each party may be ordered to pay his own costs.®® 

It has been seen already that the expression **costs shall follow the event" 
means that the party who, on the whole succeeds in the action, gets the general costs 
of the action; but where the action involves several issues and the costs of a parti- 
cular issue can be separated from the costs of the suit, it is usual to allow them to the 
party who is successful on that issue irrespective of the ultimate result of the suit.®^ 

8. Mortgage suits. — See Order 34 Buie 10. 


9. By whom costs are to be paid— Genepal. — As a general rule an order for 
costs can be made only against a party to the proceeding’ and the Court is also bound 


(’33) AIR 1933 All 120 (122). (Appeal success- 
ful on point of law not taken in Courts 
below — Parties were ordered to bear their own 
costs.) 

(’28) AIR 1928 Bom 516 (520) : 52 Bom 640. 
(Succeeding on a now plea in second appeal.) 
(’75) 12 Bom 11 C R23(49). (Now point taken 
in appeal.) 

(’81) 6 Cal 406 (418). (Pica of res judicata taken 
very late after all the evidence was closed.) 
(’73) 19 Suth W R 22 (23). (Objectio^ as to 
admissibility of document taken only in 
special appeal.) 

(’67) 7 Suth W R 490 (490). (Plea as to want 
of jurisdiction, taken in special appeal.) 

(’33) AIR 1933 Rang 38 (39). (Failure of appli- 
cant’s advocate to place his principal argu- 
ment before Court — Costs disallowed.) 

(’29) AIR 1929 Rang 148 (150): 7 Rang 76. (Do.) 
31. (’82) 8 Gal 916(919). (Irregularly preferring an 
appeal instead of making an application.) 
(’68) 9 Suth W R 296 (296). (Wrong institu- 
tion of fresh suit instead of appealing from 
execution order.) 

(’22) AIR 1922 P C 17 (19) : 44 All 185 ; 49 
Ind App 60 : 25 Oudh Gas 8 (PG). 

(’2&) AIR 1928 Bom 639 (545). (Suit filed as 
a summary suit when it ought to have been 
a regular suit.) 

Gor 128. (Wrong institution of fresh suit 
instead of appealing from execution order.) 
32-33.(1891) 2 Q B 194 (203), Roberts v. Jones. 
(*21) AIR 1921 Bom 34 (35) : 45 Bom 1236. 
(’18) AIR 1918 Lah 246 (247) : 1918 Pun Re 
No. 81. (Appellant selecting a wrong forum.) 
(1891) 8 T L R 55, Hill v. Morris. 

84. (’20) AIR 1920 Mad 567 (568): 48 Mad 61 (64). 
(’23) AIR 1923 Bom 206 (206, 207) : 47 Bom 
559. 


no) AIR 1930 All 167 (168). 

(’90) 1890 All W N 183 (183). 

1 Y and G Gh G 7 (12), Robinson v. Rosher. 

35. (’20) AIR 1920 Gal 1009 (1013) : 24 Cal W N 
352 (359). 

(’24) AIR 1924 Mad 692 (693). 

(’24) AIR 1924 All 808 (809): 46 All 733. (Appeal 
dismissed as non-appealable — Respondent 
deprived of costs as order was bad on merits.) 
(’34) AIR 1934 Mad 665 (669). (Circumstancos 
showing that suit might have l)een avoided 
if plaintiff had availed himself of certain 
prior litigation — Costs of suit in first Court 
not allowed though costs of appeal allowed.) 
(1889) 14 App Gas 27 (82), Huxley v. West 
London Extension Ry. Go. 

36. (’20) AIR 1920 Cal 669 (673) : 47 Cal 524 
(536, 637). 

37. (’93) 20 Cal 762 (769, 770). 

(’33) AIR 1933 Nag 49 (60) : 29 Nag L R 8. 
(1918) 1918 App Gas 717 (728), Reid Hewitt 
and Go. v. Joseph. 

(1885) 14 QBD 821 (826), Lund v. Campbell. 
(1884) 13 Q B D 598 (600), Goutard v. Carr. 
(1882) 8 Q B D 648 (649), Abbot v. Andrews. 
(1881) 6 Q B D 521 (523, 524),Gallis v. De Silva. 
(1880) 5 Ex D 180 (163), Myers v. Dofries. 
Note 9 

1. (’76) 2 Cal 233 (269) : 4 Ind App 23 (PC). 
(’73) 11 BengL B37(39): 20 Suth W R 123. 
(’36) AIR 1936 Lah 382 (384). (Bar Associa- 
tiun declaring certain persons touts — Inquiry 
by District Judge thereon — Association 
invited to assist in inquiry — Persons not 
found touts — Association ordered to pay 
costs of inquiry to persons^-Association held 
not party and hence order illegal.) 
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to decide which of the parties shall bear the costs.^ It is also a general rule that it is 
the unsuccessful party that will have to bear the costs.*"’ Similarly, a party by whose 
act or by the act of whose counsel a difficulty has arisen, must pay the costs occa- 
sioned by that difficulty.^ But the Court has a discretion in a proper case to order 
that each party should bear his own costs^ or that one defendant should pay the costs 
of another defendant.® In exceptional cases, the Court may make even a stranger to 
a suit liable for the costs of the litigation,®^ as for instance, where the party on the 


(’30) AIR 1930 Mod 195 (196). (Where no 
right to relief is alleged to exist against a 
party, he is not a proper party to the suit 
and an order should not be passed making 
him liable for costs, e. g. Chairman of 
Municipal Council in an election petition.) 
(’86) AIR 1986 Pat 161 (151). (Pro forma de- 
fendant not to be ordered to pay costs.) 
iSee also (’83) 7 Bom 484 (486). (Under 
the last Code the words were, '*Any other 
party to the suit,” in S. 219 which are omit- 
ted now.) 

(1838) 4 M and W 194 (196), Hayward v. 
Giffard.)] 

a. (’74) 28 Suth W R 89 (90). 

(’36) AIR 1936 All 127 (128). (Appeal allowed 
— All respondents contesting as well as non- 
contesting should be made liable for costs of 
appeal.) 

8. (’66) 3 Mad H C R 113 (115). 

(’85) 12 Cal 179 (181). (A plaintifi thus can- 
not get costs against a person against whom 
ho has no cause of action.) 

(’83) 9 Cal 797 (802) : 10 Ind App llS (PC). 
(Appellant, whose claim was opposed in the 
lower Court on an entirely wrong ground 
was held entitled for the whole costs not- 
withstanding £hat ho succeeded only par- 
tially.) 

(’36) AIR 1936 Lah 607 (608): 17 Lah 520. 
(Prior mortgagee suing his mortgagor im- 
pleading puisne mortgagee — Puisne mort- 
gagee contesting claim — Costs can be saddled 
on all the defendants including puisne mort- 
gagee.) 

(’31) AIR 1931 Bom 554 (656): 56 Bom 649. 
(’36) 162 Ind Cas 848 (849) (Nag). (Suit partly 
contested and partly non-contested — Order 
for costs against ex parte defendants only 
not justified.) 

4. (’04) 6 Bom L R 790 (799) : 30 Bom 178. 
(1902) 1902 App Cas 465 (471), Neale v. Gordon 
Lennox. 

(’26) AIR 1925 Bom 471 (472). (Privy Coun- 
cial appeal presented but not prosecuted — 
— Costs of petition for leave to appeal to 
Privy Council are to be paid by appellant.) 
(’03) 27 Bom 124 (125). (Want of prosecution.) 
(’04) 6 Bom L R 301 (303). 

(’05) 32 Cal 62 (72). (Party securing dismissal 
of suit on untenable ground.) 

2 Hyde 86(88): Bourke,288. (Costs attendant 
on adjournment occasioned by a transfer of 
case from the undefended to the defended 
board must be borne by the party making 
the application.) 


(’80) 4 Bom L R 818 (820). (The plaintiff not 
having pressed an essential issue which was 
not framed or tried and the Appellate Court 
having referred it back for trial, each party 
was made to bear his own costs.) 

[See also (’81) AIR 1931 Cal 76 (78, 79) : 58 
Cal 661. (New plaintiff added— Court should 
provide for costs of defendant being paid 
by that plaintiff who had no just claim.)] 

6. (’38) AIR 1938 Pat 618 (618) : 17 Pat 694. 
(Where a suit is dismissed but the defendant 
does not succeed in establishing his case, the 
Court will not give him costs, but will order 
each party to boar his own costs.) 

(’36) AIR 1936 Pat 670 (671). (Guardian for 
minor respondents dying during pendency 
of appeal — Court not appointing guardian 
ad litem under 0.32 R. 11 — Appeal does not 
abate— Decree passed by such Court set aside 
and case remanded to it for retrial— But res- 
pondents held not liable for costs of appellant 
in second appeal — Each party to bear his 
own costs.) 

(’28) AIR 1928 Cal 819 (820): 56 Cal 507 (FB). 
(New question of law arising out of amend- 
ment of law — No order made as to costs on 
the issue.) 

6. (’17) AIR 1917 Sind 47 (62) : 11 Sind L R 1 
(11). (Relief claimed against either of two 
defendants who were disputing their liability.) 
(1881) 17 Ch D 600 (608), Rudow v. Great 
Britain, etc.. Assurance Society. 

Marsh 608. (A defendant colluding with plain- 
tiff will bo ordered to pay costs of the co- 
defendant.) 

(’38) AIR 1988 Madll7 (124) : I L R (1938) 
Mad 233. (In proper case, unsuccessful defen- 
dant can ie ordered to pay successful defen- 
dant’s costs directly.) 

(’30) AIR 1930 Mad 913 (913). (Where parties 
are unnecessarily impleaded at the instance 
of the defendant, the Court can direct the 
latter to pay the costs of the added parties.) 
(’86) AIR 1936 Nag 286 (288): I L R (1937) 
Nag 61. 

(1903) 2 KB 533 (538), Sanderson v. Blyth. 
(Where defendants are sued in the alterna- 
tive a successful defendant may be given 
costa against the unsuccessful defendant.) 

[But see (’08)1908 PunWRNo.67,p. 217). 

6a.(’d4) AIR 1934 Nag 250 (250). 

(’86) AIR 1936 Pat 151 (162). (Suit against 
principal and pro forma defendants — Former 
admitting but latter unsuccessfully contest- 
ing suit — Latter can be appropriately sad- 
dled with costs.) 
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record is a mere puppet in the hands of the stranger;^ but great caution must be 
exercised before any such order is passed*^ Where A and B claiming under separate 
and distinct causes of action join and sue X and the suit is decided in favour of A 
and against B, A is entitled to recover the whole costs of his suit from X and the 
latter can recover from B the costs occasioned by his joinder as co-plaintiff.® Again, 
where A and B jointly defend an action by X against them and the suit is decided 
in favour of A and against J3, A is entitled to recover half the costs incurred in the 
joint defence from X}^ Where X sues Y and Z in the alternative and a decree is 
passed against Z with costs, but the suit as against Y is dismissed, the Court has 
power to order Z to pay in addition to the costs payable by him to X, the costs of 
Y, The reason is that if it is reasonable to join both Y and Z because it is uncertain 
as to which of the two is the really guilty one, then the reasonable costs of the 
defendant who has succeeded in defending himself, should be borne by the man who 
is to blame.^^ 


A solicitor who purports to act for a non-existing party is personally liable 
for the costs of the opix)site party.^® 

10. Acoount Buits. — In suits for accounts also, the general rule that costs 
follow the event applies.^ It will follow the result of the account unless the defen- 
dant has falsely denied his liability to account.® Thus, where in a suit by a principal 
against an agent the latter denied the relationship itself, the Privy Council ordered 
him to pay the whole costs without regard to the result.'^ 


Tlie general rule as to costs in a suit for accounts is that they are to bo given 
at the time of the final decree. Hence, where the preliminary decree completely omits 
to mention the subject of costs, it must be assumed that the Court intended to reserve 
the question of costs until the time of the final decree and the order of the Court 
which passed the final decree granting costs should be taken as meaning that the costs 
granted are the costs of tlie whole suit.'* 


7. (42) 16 Ind Cas 381 (382) (Cal). 

(’84) 8 Bom 391 (394). (Improperly setting iho 
the Court ill motion.) 

(’30) AIR 1930 All 225 (241): 52 All 619 (FB). 
(Costs can be awarded against non-parties, 
but Section does not apply to misconduct of 
advocates.) 

(’83) 7 Bom 484 (486). 

(’72) 9 Beng L R 210 (213, 214). 

(’70) 14 Suth W R (0 J) 1 (6). 

(’66) 1 Ind Jour (N s) 282. 

(’30) AIR 1930 Mad 577 (579) ; 63 Mad 708. 
(When he really represents the claimants.) 
(1838) 4 M & W 194 (197), Hayward v. Gififard. 
[!Jee also (’31) 32 Pun L R 640(542). (Per- 
son financing plaintiff added as co-plaiii- 
tiff and ordered to pay costs.)] 

8. (’75) 22 Suth W R 35 (35). 

[See (’94) 21 Cal 904 (910). (Whore a mort- 
gagee, not a party to a partition suit was 
charged with proportionate costs for having 
obtained a benefit under the decree.)] 

9. (1886) 17 Q B D 626 (635). Viscount Oort v. 
Rowney. 

10. (1903) 1KB 282 (284), Beaumont v. Senior. 

11. (1914) 8 K B 181 (187), Besterman v. British 

Motor Cab Co. Ltd. 

(’38) AIR 1933 Bom 106 (107) ; 67 Bom 689. 


(1903) 2KB 533(538, 689), Sanderson v. Blyth 
Theatre Co. 

(1907) 1 K B 264 (269), Bullock v. The Lon- 
don General Omnibus Co. 

(1879) 11 Ch D 82 (86), Child, v. Stenning. 
(1869) L R4C P 212(223), Spoddingv. Nevell. 
(1861) 124 RR 530 : 30 L J Q B 257. Pow v. 
Davis. 

12. (’33) AIR 1933 Bom 317 (319, 322); 68 Boml. 

Note 10 

1. 1 Bro P C 1(2), Pitt V. Page. (But where the 
account is intricate or doubtful, there shall be 
no costs.) 

1718) 6 Viii Abr 367, p. 1 (23), Lyre v. Parnel. 
1718) 6 Vin Abr 365, p. 1(18), Kast India Co. 
V. Ekins. 

(’30) AIR 1930 All 72 (72). (Costs can bo 
awarded even in the preliminary decree.) 
(’29) AIR 1929 Cal 719 (723). 

2. (’87) 14 Cal 147 (159) ; 13 IndApp 123 (PC). 
(’34) AIR 1934 Pat 146(147). (Question of costs 
must be decided at the time of final decree.) 
’17) AIR 1917 Cal 667 (658). 

1867) >24 Beav 207 (214), M. R. May v. 
Biggenden. 

8. (’87) 14 Oal 147 (169) ; 13 Ind App 123 (PC). 
4. (’89) AIR 1939 Lah 266 (266). (AIR 1984 Pat 
146, Poll.) 


Beotioii’SS 
Notes 9-40 
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Siotton 85 11. Admiralty and vloe-admiralty oases. — Where, in an action of salvage, 

Hptes 11-18 a ship is arrested and the bail asked for is found to be excessive, the promovents must 
pay the impugnants the costs of the excessive bail.^ 


18, Arbitration oases. — Where there is an award on a reference through 
Courts the Court has power to award costs of the arbitration, as costs of a proceeding 
incident to a suit.^ See also Schedule II Para. 13, Note 2. But, where all the ques- 
tions in dispute between the parties are referred to arbitration, the arbitrator is thereby 
empowered to decide the question of costs which is one of the matters involved in the 
suit, and in such a case, tlie Court's discretion in the matter of costs would bo removed 
by the award.^® But the Court has no such power in the case of an invalid reference 
out of Court as it is not a proceeding in the suit.* 


13. Divorce oases. — The general rule is that in all matrimonial causes, 
where the wife is shown to have no separate property of her own, the husband must 
pay the wife’s costs or give adequate security for the same.^ The rule is founded on 
the English law which gave the whole personal property of the wife to the husband 
and gave him also tlie income of her real proiDcrty so that she was i)ennile8s. The 
Ecclesiastical Court, therefore provided not only for the costs but also gave her 
alimony pendente lite? The English law has been followed in India* except in the 
case of Mahornedans,^ but the discretion of the Court is not taken aw^ay thereby* and 
in pro[)er cases an order on the husband to pay costs may be refused,® 


A decree for costs in a matrimonial cause cannot bo executed until it is con- 
firmed by tiio High Court.^ 


Costs will not bo granted to the husband against a co-resix)ndent when the 
former has condoned tlie adultery of the wife with the latter.* Costs granted to the 
husband against a co-res|X)ndont when damages are not asked for, will include costs 
as between attorney and client.® 


Note 11 

1. (’90) 17 Cal 84 (114). 

(1900) 24 Horn 55 (65). 

Note 12 

1. (’12) 6 Sind L B 226 (227). 
la.(’36) AIR 1986 Pesh 37 (87). 

2. (’28) AIR 1928 Mad 370 (370, 371). 

Note 13 

1. See Matrimonial Causes Rules, 1924 Rule 91, 
published in Appendix I, The Yearly Practice 
of the Supremo Court by Chitty (1930). 

2. (1881) 6P D 119(122), Robertson V. Robertson. 

3. (’02) 29 Cal 619 (621, 622). 

(’86) 9 Mad 12 (18). 

(’22) AIR 1922 All 504 (505) : 44 All 745(FB). 
(’22) AIR 1922 All 243 (243). (Though wife’s 
defence fails husband has to pay costs.) 

(’14) AIR 1914 Bom 211 (215) : 38 Bom 125 
(152, 153). (Solicitor is entitled to have his 
costs paid out of the amount deposited by the 
husband to meet the costs of the wife.) 

(’95) 19 Bom 293 (296). 

(’80) AIR 1930 Cal 558(558, 559):57 Cal 1089. 
(The practice docs not apply to suits under 
Cl. 12 of the Letters Patent and the High 
Court need not order such payment under 
this Section.) 

(’03) 80 Cal 681 (634). (Though her petition is 


dismissed order for costs may bo made.) 

(’24) AIR 1924 Mad 150 (150). 

[But tee (’80) 5 Gal 357 (362, 363).] 

4. (’97) 21 Bom 77 (84). 

5. (’13) 17 Cal W N cclxii (cclxiii). 

(’87) 14 Cal 580(583). (Husband pleading that 
he is without means — Enquiry may be 
directed.) 

(’31) AIR 1931 Cal 206 (208) : 57 Cal 1350. 
(Wife’s suit dismissed — Wife having sufficient 
separate property— Costs are within discretion 
of Courts 

6. (’17) AIR 1917 Cal 66 (68) : 44 Cal 36. (Wife 
not denying adultery — Decree for dissolution 
— Wife wishing to prefer appeal — Husband 
cannot as a matter of right asked to pay 
her costs.) 

(’33) AIR1933Cal 388(391): 60 Cal 318. (There 
is no practice which requires the Court to 
make the husband pay the costs of an unsuc- 
cessful appeal by an unsuccessful wife.) 

(’31) AIR 1931 Cal 206 (208) : 67 Cal 1360. 
(’78) 4 Gal 260(281). (Appeal not unreasonably 
preferred — Wife should have reasonable costs 
of her appeal.) 

(’35) AIR 1935 Oudh 133 (139) : 10 Luok 627. 

7. (’87) 1887 Pun Re No. 35, p. 76 (76). 

8. (’01) 28 Cal 221 (222). 

9. (’01) 28 Cal 84 (85). 
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14. Third personsi when oan be made liable. — See Note 9 above. 

16. Costs against Beoretary of State. — The Secretary of State is, like any 
other party, liable to pay the costs whore he is unsuccessful in the litigation.^ 

16. Order for costs, out of estate, when to be made. — Where a suit is 
instituted in good faith for the benefit of an estate, the costs of the suit will be ordered 
to be payable out of the estate.^ Thus, in the case of suits by or against trustees, 
executors and administrators, the costs, where such persons are unsuccessful, are to be 
made payable out of the estate unless they are guilty of vexatious conduct or wliore, 
by neglect or misconduct they have occasioned the institution of the suit.^ 

But unless the Court orders that the costs should come out of the estate, a 
person suing as trustee and incurring liability for costs is personally liable for such 
costs.^*^ Where a suit abates on the death of the plaintiff by reason of the cause of 
action not surviving the death, the Court may order the costs to bo paid out of the 
estate of the deceased plaintiff'.^ But where a suit abates on the ground that no repre- 
sentative of a deceased defendant has been brought on the record, the Court cannot 
award costs to the heirs of the deceased defendant against the plaintiff'.'^ 

Where in a suit on a mortgage a number of persons are impleaded as defen- 
dants, some of whom are discharged on the ground tliat they claim no interest in the 
mortgaged property, and the remaining defendants are in no w'ay resi)on8ible for such 
discharge, the costs of the discharged defendants cannot bo ordered to be x)aid out of 
tlio mortgaged estate, but should be ordered to be i)aid by the [Jain tiff.® 

For other cases in whicli costs may bo ordered to be paid out of the estate, 
see Notes 17 to 24 below. 


Seotion 86 
Notes 14-16 


Note 15 

1. (’20) AIR 1920 P.atl82(185);5rat L Jour 321. 

Note 16 

1. (1864) 1 Suth W R Misc 1 (1). 

2. (1870) 6 Ch App 193(202), Simpson v. Rathurst. 
(1881) 19 Ch D 140(152,153), Ex parte Wain 
Wright. 

(’17) AIR 1917 Cal 795 (796) : 21 Cal W N 
339 (341). 

(’98) 26 Cal 133(139). (Costs for appointment 
of guardian for a minor.) 

(’85) 11 Cal 628(632). (Trustee causing unrea- 
sonable delay in executing deed — Ho will 
be made to pay the costs of the suit for com- 
pelling him to execute it.) 

(’36) AIR 1936 Mad 495 (497). fTrut,teos not 
hav ing carried out the directions in will — 
Obstructive attitude throughout the litigation 
—They may bo made personally liable for 
the costs.) 

(’25) AIR 1925 Mad 194 (199). (Suit brought 
by trustee on account of ill-feeling towards 
defendant— Trustee should personally be made 
to bear the costs.) 

(’16) AIR 1916 Mad 384 (384, 385) : 2 Mad L W 
346(348). (Petition for sanction under S. 18 of 
the Religious Endowments Act.) 

(’13) 24 Mad L Jour 199 (204) (PC). (In a 
scheme suit the Privy Council ordered the 


trustees to bear the costs in the first instance 
to bo recouped subsequently out of the estate.) 
(’29) AIR 1929 Pat 401 (404):8Pat419. (Will 
held invalid for want of proper attestation 
— Costs ordered to be borne by estate.) 

(’31) AIR 1931 Sind 17 (23) : 25 Sind LR72. 
(1885) 29 Ch n 348 (350), Hill v. Spurgeon. 
(1889) 42 Ch 11674(681), In re We.all; Andrews 
V, Weall, 

(1897) 2 Ch 190 (198), Christmas v. Jones. 
(Annual Practice, (1908) p. 928;) 

(1878) 8 Ch D 492 (508), In re Chonnell. 
(1850) 21 Peav 426(430), Ford v. Chesterfield. 
(1879) 10 Ch D 468(474), Sh.arp v. Lush. 

[See (’80) AIR 1980 Cal 397 (402) ; 58 Cal 
15. (Costs for appointment of guardian for 
a minor.)] 

2a. (’35) AIR 1935 Mad 5 (5). 

(’34) AIR 1934 All 793 (794). 

(’34) AIR 1934 Mad 430 (431) : 58 Mad 160. 

3. (’20) AIR 1920 Mad 289(290):43 Mad 284 (287). 
(Power of Court to aw'ard costs is not res- 
tricted to 0. 22 R. 3). 

(’34) AIR 1934 All 1 (4) : 55 All 687. (Appeal 
by two plaintiffs in a suit under S. 92— One 
of them dead and surviving appellant not 
solvent — Order for costs made against estate 
of deceased appellant.) 

4. (’12) 22 Mad L Jour 439 (440). 

5. (’34) AIR 1934 Nag 264(268): 30 Nag L R331. 
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17. Administration Buits# — A plaintiff in an administration suit may be 
granted his costs out of the estate.^^ Where a person entitled either to a legacy or 
share encumbers it or does anything which causes additional expense beyond what is 
actually necessary for the due administration of the estate, the additional expense will 
be thrown upon the legacy or share. When therefore orders for costs are made in 
administration suits, the correct course is to make them in such a form that the person 
who has not encumbered his share shall be relieved as far as possible in the matter 
of costs created by the fact that another co-sharer has assigned or encumbered his 
share.^ Where a person intervenes in an administration suit for his benefit, it is not 
proper to make the claimant pay an additional bill of costs of the intervener, where 
the character and scope of the suit was not changed by such intervention.^ 

The Administrator-General is in the position of an interpleader-plaintiff and is 
entitled to recover his costs from the losing claimant and, failing such recovery, from 
out of the estate.^ 

See also the undermentioned cases^ as to when the costs of the Advocate- 
General appearing in an administration suit or a suit to construe a will may be ordered 
to be paid out of the estate. 


18. Suits for oonstruotlon of wills. — In suits for the construction of wills, 

where such construction was necessitated by a reasonable douht^ or by difficulties 

caused by the testator himself,* costs will be usually made payable out of the estate.* 

Where the construction is not so difficult as to have required the assistance of the 

Court, ^ or where, thotigh the suit is one ostensibly for the construction of a will, is 

really , one to oust a person in possession, and the plaintiff fails,* the estate will not 

be made liable for the costs. Where in a suit for the construction of a will, the 

Advocate-General appears in support of a bequest under the will in favour of a charity, 

his costs should be allowed out of the estate.® 

♦ 


19. Saits by or against minors. — Where a proceeding is conducted on 
behalf of a minor bona fide, but ends unsuccessfully, costs will, as a rule, be made 
payable out of the estate of the minor.^ Where, however, the suit or proceeding is 


Note 17 

la.(g4) 21 Cal 832 (837). 

(’35) AIB 1935 Bom 178 (181) :69 Bom 397. 
(General principles as to 'when such costs 
may be ordered to come out of estate discussed.) 
[.Sm (’39) AIB 1939 Bang 108 (109) : 1938 
Bang LB252.(Although the Official Beferee 
has Jurisdiction to give or deprive any 
person of costs of reference, he cannot direct 
that the costs arc to be paid out of the pro- 
perty which is the subject-matter of the 
administration suit — ^Whether it is to be 
done or not is a matter for the Judge and 
not for the Official Beferee.) 

1. (’29) AIB 1929 Cal 477 (478) : 66 Cal 447. 

2. (’21) AIB 1921 Cal 222 (224) ; 48 Cal 362. 

3. (’86) 10 Bom 850 (857). 

(’86) 13 Cal 198 (196, 197). (No agreement be- 
tween plaintiff and Administrator General 
that costs should come out of estate will be 
of any avail to the plaintiff, especially when 
the estate is not before the Court.) 

4. (’86) AIB 1986 Bom 18 (16). 

(’86) AIB 1986 Bom 178 (181) : 69 Bom 897. 


1 . 


2 . 


Note 18 

’89) 16 Cal 883 (396) : 16 Ind App 29 (P C). 
90) 17 Cal 122 (130) : 


. 10 Ind App 106 (P C). 

36) AIB 1986 Mad 388 (893, 397^ 

•88) 15 Cal 725 (750) : 16 Ind App 127 (P C). 
’82) AIB 1932 P C 269 (276) : 60 Cal 654 : 69 
Ind App 419 (P C). 

(’14) AIB 1914 P C 149 (150): 41 Cal 1007 : 41 
Ind App 176 (P C). 

(’06) 3 Cal L Jour 224 (234, 235). 

(’14) AIB 1914 Mad 304 (304) : 39 Mod 476 
(478). 

(’25) AIB 1926 Sind 195 (201).19SindLB220. 

3. (’09) 11 Bom Ii B 76 (81), (Attitude of res- 
pondents correct and that of petitioner justi- 
fiable — Costs of both were made payable out 
of estate.) 

[Se« alio (’35) 29 Sind L B 866 (874).] 

4. (’94) 21 Cal 688 (694). 

•97) 24 Cal 406 (412). 

86) AIB 1936 Bom 13 (16). 

Note 19 

1. (1814) 8 C and B 69, Oxford v. Ohurohill. 
Trevelyan on Minors, Edn. 4, (1912), p. 383> 


C ’9 
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unnecesBary or improper,^ or the next friend or guardian is guilty of a breach of duty Beotltfli U 
or other improper conductj^ costs may be made payable by the next friend or guardian Motes 
perso 7 tally. The words “by whom** in Section 35 are wide enough to cover guardians 
and next friends.^ In the case cited below, it was held by the Bombay High Court 
that where a suit by a next friend on behalf of a minor is dismissed, the defendant 
is entitled to get his costs from the next friend irrespective of any question as to the 
suit being for the benefit of the minor, although the next friend can afterwards 
reimburse himself for such costs from the estate of the minor. As a general tule, a 
minor cannot bo made to pay costa personally 

Where some of the defendants to a suit are minor co-parceners of a Hindu joint 
family, the Court may order that such defendants should be liable for costs only to 
the extent of their interest in the joint family property and should not be personally 
liable.® 

20. OflBoial Liquidator and Official Asaidnee. — The costs of an unsuccessful 
litigation incurred by a liquidator, whether in a voluntary or compulsory winding up^ 
are payable to the party entitled, out of the assets of the company, in priority to the 
costs of the liquidation.^ The costs incurred in a bona fide application by the liqui- 
dator will be a first charge on the estate.^ See also the case cited below.^^^ 

A trustee in bankruptcy or the Official Assignee is personally liable for costs in 
the same way as any other party.® He should, as a general rule, get a guarantee of 
indemnity from the parties who set him in motion.* Otherwise, if the estate is insuffi. 
oiont to pay the costs in full, he would have to personally pay the deficiency.® The 
circumstance that he has obtained the leave of the Court would only entitle him to 
claim reimbursement out of the estate or from the creditors in whose interest he was 
acting, but will not take away the personal liability for the costs ordered.® In an 
appeal against an order of adjudication, the Official Assignee, if successful, is like any 
other party entitled to his costs.^ 

21. Partition suits. — A partition suit is brought generally for the benefit of 
all the parties to it and therefore as a rule it will not bo right to require one of the 
parties alone to boar the costs of the litigation.^ According to the Bombay and Calcutta 

(’34) AIR 1934 Cal 474 (477) ; 61 Cal 227. 6. (»36) 162 Ind Cas 848 (849) (Nag). 

2. Trevelyan on Minors, Kdn. 4, (1912), p. 281. Note 20 

(’86) 10 Bom 248 (263). 1. (’28) AIR 1928 Bom 252 (259) : 62 Bom 477. 

(’85) 11 Cal 213 (218, 219). (When a minor 2. (’99) 11 All 349 (360). . 

legatee by next friend sued without a proper 2a.(’34) AIR 1934 Lah 746 (748). (Creditor’s ap- 

order under O. 1 R. 8.) plication for liquidation of company made 

(’35) AIR 1935 Mad 886 (887) : 59 Mad 415. not bona fide — He should l)e saddled with 

3. (’84) 8 Bom 391 (393, 394). costs.) 

Trevelyan on Minors, Edn. 4, (1912) p. 282. 3. (’29) AIR 1929 Mad 106 (106) : 52 Mad 263. 

(’29) AIR 1929 Mad 782 (782). (Minor attain- (’32) AIR 1932 All 288 (289) : 54 All 444. 

ing majority but guardian continuing to (*19) AIR 1919 Cal 337 (339). 

represent him—Guardian is liable for costs.) (’31) AIR 1931 Nag 143 (144). 

(’30) AIR 1930 All 577 (678) : 52 All 907. (1880) L R 6 App Oas 482 (486) (PC), Pitts v. 

(Compensatory costs under S. 35-A are costs.) La Fontaine. 

[But tee (’81) 3 Mad 263 (264). (Whore it (1874) L R 9 Ch App 479 (480), Ex parte 

was held that costs against a guardian Angerstein. 

cannot be awarded except under 8. 458, Halsbury’s Laws of England, Vol. 2, p. 128,. 

(0. 32 R. 11).] para. 218. 

(’29) AIR 1929 All 18 (25) : 50 All 773.] 4. (’83) 7 Bom 484 (486). 

4. (’29) AIR 1929 Mad 782 (782). 5. (’83) 7 Bom 484 (486). 

(’34) AIR 1934 Cal 474 (477) : 51 Cal 227. 6. (’29) AIR 1929 Mad 105 (108, 109):52 Mad 263. 

[See also (’85) AIR 1935 Mad 886 (887) : 59 7. (’90) 14 Bom 189 (195). 

Mad 415.)] Note 21 

4a.(’85) AIR 1985 Bom 112 (119) : 69 Bom 85. 1. (’98) 20 Cal - 762 (769, 770). 

4aa.(’86) AIR 1985 Bom 112 (118) ; 59 Bom 35. (’69) 12 Suth W R 160 (161). 
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SB High Gourtis, the parties to a partition suit vrill ordinarily have to bear their own 
■otssSl-S8 costs up to the preliminary decree.^ But the Bombay High Court has held that the 
institution fee should be borne proportionately by all the parties.^ The Madras High 
Court has held that such costs should come out of the estate where neither party has 
been guilty of any unfair contention.^ See also the case cited below^^ in which the 
objection to partition was based on a clause in the will (under which all the parties 
claimed) placing a restriction on partition and in which it was held by the Calcutta 
High Court that the defendant who raised the objection should not be made liable 
for the costs but that such costs should come out of the estate. Where, however, 
one party has been successful in a matter the costs of which are severable from the 
general costs of the suit, he will be entitled to such costs under the ordinary principle 
that a successful party is entitled to his costs.^ 

Of course, the Court has always a discretion to saddle a party with the costs 
of the suit where he unreasonably contests the plaintiff’s right to claim a partition® 
or raises any other vexatious contentions.^ Likewise the plaintiff will be saddled with 
costs if he brings the suit unjustifiably.® Where co-sharers are made consenting defen- 
dants only to enable the plaintiff to obtain a complete decree for partition, it is the 
plaintiff that ought to pay the co-sharers’ costs of appearance.® 

Where one of the parties to a })artition suit bears all the costs which are to 
be borne by all the parties, the former is entitled to get the Court’s order directing 
the others to pay their respective shares, but until such order is made execution 
cannot issue against them for such costs. 


22. Partnership suits. — The costs in partnership suits will ordinarily be made 
payable from the assets of the partnership except whore there are no assets in which 
case the partners will have to bear it in proportion to their shares.^ But when any 
partner denies the partnership or places obstacles to the taking of accounts, he will 
bo made to pay the costs,* An order for costs out of the estate of a deceased partner 
will be invalid where he has not been properly represented in the suit.® 

23. Probate oases. — The costs of taking out probate must primarily come out 
of the residuary estate and allotment should be made for the same before distribution.^ 


2. (’15) AIR 1915 Gal 618 (619) : 42 Cal 451(453, 
454). (Such an order may bo made even though 
some of the defendants have not appealed 
from the decree ordering coets to the plaiuti fT .) 
(’28) AIR 1923 Bom 464 (466). 

<’36) 40 Cal W N 1237 (1246). 

<’15) AIR 1915 Cal 357 (302). (Held in the 
circumstances of the case that the plaintiff 
must pay the costs of the defendant!) 

<’10) 6 Ind Cas 109 (111) (Cal). 

{’09). 10 Gal L Jour 503 (516). (Defendant con- 
tested the right of the plaintiff to claim par- 
tition — Opposition of defendant unfounded 
— Defendant was ordered to pay the costs.) 
(’07) 34 Cal 878 (882). 

(’69) 3 Beng L R App 120 (121). 

[See also (’35) AIR 1935 Cal 792 (799). 

(’30) AIR 1930 Pat 336 (836) ; 9 Pat 773.)] 
B. (’23) AIR 1923 Bom 464 (466). 

4. (’20) AIR 1920 Mad 149 (160):11 Mad L W 5 
(6). (Dissenting from 34 Cal 878 and AIR 
1915 Cal 618). 

[iSee also (’93) 1893 Bom P J 715 (725).] 


4a.i 

5. 

6 . 


’36) 40 Cal W N 1237 (1246). 
’98) 20 Cal 762 (769, 770). 

’30) AIR 1930 Lah 229 (230). 
’09) 10 Cal L Jour 503 (516). 
’36) 40 Cal W N 1237 (1246). 
’31) AIR 1931 Cal 573 (574). 
’13) 21 Ind Cas 746 (748) (Mad). 

8. (1863) 1 Tfyde 122 (122). 

9. (’70) 14 Suth W R 94 (95). 

’91) 18 Cal 199 (200). 

Note 22 


7. 


10 . 


1. (’81) 7 Cal 428 (434). 

2. (’81) 7 Cal 428 (434). 

(’81 6 Cal 811 (812). 

3. (’92) 16 Bom 515 (517, 519). 

Note 23 


1. (’97) 21 Bom 75 (76). 

(’95) 19 Bom 770 (775). 

[See also (1900) 4 Cal W N 600 (602). (High 
Court can order the awarding of costs in 
the lower Court — Case of revocation of 
probate.)] 
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As in other oases, this rule may be departed from where the party is guilty of mis. 
conduct or there is other good cause for doing so.* 

24. RepresentatlYe salts. — The order for costs in a representative action 
should clearly specify whether it is the representative party alone or the represen- 
tative and the parties represented by him that should bear the costs.^ The power 
conferred by 0. 22 R. 3 (2) on the Court of original jurisdiction to award costs against 
the estate of a deceased plaintiff may also be taken to be conferred on the Appellate 
Court.* In a representative suit involving a caste question the costs of both the 
plaintiff and the defendant may, in a proper case, be ordered to be paid out of the 
caste property.* 

25. Trust oases. — See Note 16 above. 


26. To what extent costs are to be paid. — The Court has full power to 
determine to what extent the costs in a suit or proceeding are to bo paid,^ but it 
cannot award any costs not actually incurred in the suit or proceeding.* Nor is a 
successful party entitled to anything more than the necessary and reasonable costa 
incurred in the litigation and costs cannot be considered to be reasonable if, by dili- 
gence, the expenditure thereof could have been avoided.* Where it is difficult to 


2. (1900) 1900 Pun ReNo.63, p. 241 (275). (Cave- 
ator unreasonably protracting proceeding.) 
(’98) 26 Cal 653 (565). (Two wills — Separate 
probate taken out — Costs of probate of both 
wills were charged on estate.) 

(’10) 7 Ind Gas 801 (313, 814) (Bom). (Un- 
founded allegations and inimical attitude 
towards propounder.) 

(’09) 13 Gal W N 657 (663, 664). (A benefi- 
ciary who successfully resists an attempt by 
another beneficiary to prove a false will.) 

Note 24 

1. (’17) AIR 1917 Bom 141(148) :42 Bom 656 (578). 

2. (’82) 8 Cal 440 (441). 

8. (’35) AIR 1935 Bom 268 (282). 

Note 26 

1. (’14) AIR 1914 Lah 268 (269) : 1914 Fun Re 
No. 35. (No excessive costs to be awaidcd if 
plaint is rejected at an early stage.) 

(’96) 20 Bom 167 (172). 

2. (’87) 1887 All W N 227 (228). 

(1864) 1864 Suth W R Gap Misc 11 (12). 

8. (’94) 18 Mad 128 (129). 

(’32) AIR 1932 Mad 408 (409). (Rate ofmain- 
tenance modified — Costs to bo proportionate 
on the amount awarded.) 

(’25) AIR 1925 P 0 169 (170) : 47 All 469 
(P (J). (Respondent lodging a case but absent 
at hearing— Appeal dismissed — Costs up to 
lodging should be allowed.) 

(’29) AIR 1929 All 873 (874. 876). (Diet 
money of witnesses of plaintiff, though not 
examined if defendant has not disclosed his 
defence is correctly charged.) 

(’29) AIR 1929 All 214 (218) : 51 All 509. 
(Plaintiff finding difficulty in valuing his 
claim — Claim allowed lass — Plaintiff was 
allowed full costs.) 

(’68) 8 Agra (Rev) 6 (6). (Only legal stamp 
duty and not stamp duty levied under mis- 
take will be allowed.) 


(’30) AIR 1930 Bom 24 (27) ; 64 Bom 62. 
(Travelling charges of witness are proper, 
though he is a defendant in the suit and his 
evidence is necessary.) 

(’26) AIR 1926 Bom 432 (432). (When a suit 
is dismissed against several defendants costs 
should bo tax^ on the basis of suit valuation.) 
(’21) AIR 1921 Bom 71 (72) : 46 Bom 1177. 
(Such costs as are necessary to enable him to 
place his case properly before the Courts.) 
(’23) AIR 1923 Oiii 815 (316). (Travelling 
charges of witnesses are proper.) 

(’66) 6 Suth W R 63 (66) : 10 Moo Ind App 
476 (P C). (Privy Council disallowed costs of 
unnecessary matter in record.) 

(’36) AIR 1936 Lah 681 (681). (In awarding 
costs, the Court should not include the costs 
of witnesses who were summoned but were 
not produced at all.) 

(’28) AIR 1928 Lah 800(801). (Costs incurred 
in procuring attendance of witucbscs can be 
included.) 

(’10) 1910 Pun L R No. 76, p. 230. (Pull 
costs incurred in getting a just claim decreed.) 
(’69) 1869 Pun Re No. 41. 

(’28) AIR 1928 Mad 216 (217). 

(’21) AIR 1921 Mad 544 (545) : 43 Mad 898. 
(Actual amount paid to legal adviser in suits 
to enforce contracts of indemnity.) 

(’20) AIR 1920 Mad 615 (618) : 38 Mad L 
Jour 470 (476). (In a suit for damages for 
breach of covenant for title, plaintiff can 
claim costs of litigation in which he was 
damnified.) 

(’ll) 84 Mad 479 (481). (Costs incurred in 
compelling plaintiffs vendees to discharge 
debts undertaken.) 

(’24) AIR 1924 Oudh 218 (222). 

(’14) AIR 1914 Oudh 118 (122). (Thecourt-feo 
paid on part of the claim subsequently with- 
drawn cannot be allowed as costs.) 

8CPC. 26. 
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apportion costs between the parties in view of the peculiar nature of the disputes 
between the parties, each party may be allowed to bear his own costs.^ Where a suit 
contains several distinct items against separate defendants, the amount of costs allowed 
to each depends upon the claims against them.® Where a suit against the Government 
is dismissed, costs should be taxed in the usual way without reference to any private 
arrangement between Government and its legal advisers with regard to their remune- 
ration.® 

Where a person is allowed to continue an appeal on an application under 
O. 22 R. 10, and the appeal is dismissed with costs, he is liable for the full costs of the 
respondents and not merely for the costs incurred after the date of his application 
under 0. 22 R. 10.®* 


For the mode of taxing costs in various cases, see the taxing rules of the various 
High Courts and also the undermentioned cases.^ 


4. (’ll) 21 Mad L Jour 730 (742). 

(’29) AIR 1929 Mod 493 (496). (Claim for 
moral damages — One hundredth of claim 
allowed — Conduct of defendants not satis- 
factory — Each party was ordered to bear his 
own costa.) 

6. (’70) 13 Suth W R 320 (321). 

(’67) 7 Suth W R 300 (801). (Decree for pog. 
sesssion is jointly and equally against three 
parties^Each is liable for costs proportionate 
to his interest.) 

6. (’94) 17 Mad 162 (165). 

(’16) AIR 1916 Bom 258 (260) : 40 Bom 588 
(697, 698). 

’92) 15 Mad 405 (411). 

1865) 34 Beav 584 (585).Raymond v.Lakeman. 
also (’66) 6 Suth W R Misc 35 (35).] 

6a.(’33) AIR 1933* Mad 411 (413) : 66 Mad 469. 

7. (’68) 9 Suth W R 288 (289). (Usual scale 
allowable to defendant depends on what 
plaintiff claims against him.) 

(’97) 21 Bom 42 (46). (Pleaders’ fees will 
depend on percentage on the maintenance 
awarded to widows in a partition suit.) 

(’36) AIR 1936 All 652(653), (Pleader’s fees— 
Application for inclusion in decree of certain 
amount as pleader’s foes — Judge has to be 
satisfied that payment has been made before 
amount is included in decree.) 

(’36) AIR 1936 All 489 (492). (Receiver as 
legal practitioner conducting his own case — 
Legal fees cannot be taxed as costs.) 

(’10) 5 Ind Gas 121 (121) (All). (In a suit 
which is withdrawn and not contested at all, 
the Court is right in awarding only half the 
pleader’s fee as costs to the defendant.) 

(’80) 1 All 709 (710). (Pre-emption suit.) 

(’38) AIR 1938 Bom 10 (14, 16). (Proceedings 
in moffassil Courts — Taxation of costs — Duty 
of Taxing Officer in cases of doubt — Bombay 
High Court Rules (0. 8.), Rule 767.) 

(’36) AIR 1936 Bom 272 (273) : 60 Bom 696. 
(Bombay Pleaders Act, Sec. 20 (c) — Parties 
engaging two pleaders before appeal actually 
is heard, but not before date fixed in notice 
under 0. 41 R. 12, 0. P. Code— Parties are 
entitled to fees of two pleaders.) 


(’85) AIR 1986 Bom 439 (446). (Pleader’s fees 
— Suit for administration and distribution 
of fund alleged to be trust — Plaintiff not 
asking and valuing his own share but praying 
for administration and distribution of the 
whole — He must pay pleaders’ fees on whole 
amount to be fixed at market value of secu- 
rities in which the fund is invested at the 
date of the suit.) 

(’35) AIR 1935 Bom 119 (120). (A person can- 
not appear in two different capacities by 
separate solicitors or separate counsel and 
claim costs in two capacities from the un- 
successful party.) 

(’25) AIR 1925 Bom 355 (356). 

(’09) 33 Bom 667 (668). (Attorney and client.) 
(’09) 33 Bom 256 (257, 258). (Appeal in pro- 
bate matter — Pleader’s fee is Rs. 30.) 

(’08) 32 Bom 428 (432). (Attorney’s costs for 
business not transacted in Court — Rule 544 
of the High Court Rules docs not empower 
the Court to order costs to be paid.) 

(’08) 82 Bom 262 (271). (Long cause — Two 
counsel — Costs.) 

(’31) AIR 1931 Cal 523 (523, 524) : 58 Cal 505. 
(It is an objectionable practice to assess 
junior counsel’s fees according to their mar- 
ket value — There must be a recognized scale 
and the scale followed in England, viz. two 
thirds of the senior counsel’s fees may bo 
followed in India.) 

(’24) AIR 1924 Cal 874 (875). (Calcutta High 
Court Rules, App. Side Rules, R. 25, Ch.IX.) 
(’21) AIR 1921 Cal 185 (192) : 48 Cal 427. 
(Award of costs as in an important cause — 
Reasons should be given.) 

(’09) 36 Cal 493 (601). (Refreshers— Calcutta 
High Court Rules.) 

(’07) 6 Cal L Jour 468 (466). 

(’02) 29 Cal 696 (602). (An attorney is not en- 
titled to any reward for services render^ to 
his client beyond his just and fair professional 
remuneration.) 

(’02) 29 Cal 68 (67, 68). (Where a client dis- 
charges his attorney, the latter is entitled 
to his costs, but where attorney discharges 
himself, he has no such right.) 
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27. Separate oostSi when may be allowed. — Separate costs should not be 
allowed to defendants if their defence is a common one.^ The filing of separate -written 
statements, if unnecessary, will not affect the rule.* Where the defences raised are, 
however, different, separate costs can be awarded.* 

Where there are several plaintiffs, they cannot be allowed separate costs even 
if they are represented by separate pleaders.^ 


28. Separate salt for costs. — Where a Court has jurisdiction to pass 
an order as to costs and makes no order as to costs,* or awards a particular 


(’99) 26 Cal 769 (771). (Attorney — Taxation 
of costs.) 

(’99) 26 Cal 465 (508). (Suit for damages 
against Railway Company — Costs should bo 
allowed as between attorney and client.) 

(’97) 24 Cal 891 (894). (Costs of two counsel 
allowed.) 

(’95) 22 Cal 952n(953n). (Refreshers— Calcutta 
High Court Rules.) 

(’95) 22 Gal 943 (950, 952). (Attorney's costs 
for business not transact^ in Court — Rule 
544 of the High Court Rules does not em- 
power the Court to order costs to be paid.) 
(’86) 12 Cal 551 (553). (Attorney and client— 
Refreshers— Calcutta High Court Rules.) 

(’71) 7 Beng L R App 50 (51). (Attorney and 
client.) 

(’70) 14 Suth W R 255 (257). 

(’70) 14 Suth W R 143 (144). (Case remanded 
oil payment of all costs — Costs will include 
stamp on plaint and pleader’s fee for second 
trial.) 

(’69) 2 Bong L Rep 249 (251). (Application to 
file an award— Costs should be as in a regular 
suit.) 

(’67) 8 Suth W R 65 (55). (Pleader’s fee.) 

(’66) 6 Suth W R 91 (96) : 10 Moo Ind App 
563 (PC). (Plaintin recovering a less amount 
than what he claimed is entitled only to 
proportionate costs.) 

(1900) 1900 Pun Rc No. 9, p. 31 (33). (Defen- 
dant’s second appeal rejected summarily — 
Costs of the plaintiff to be calculated as per 
the decree of the Court of first appeal.) 

(’35) AIR 1936 Mad 904 (907). (Where vaka- 
latnama filed for a party after judgment is 
accepted, the decree will be drafted on the 
footing that the party was represented at the 
time of the argument.) 

(’35) AIR 1935 Mad 874 (875). (Suit decided 
on preliminary point — Suit not heard on 
merits — Ad valorem pleader’s fees not to be 
awarded.) 

(’30) AIR 1930 Mad 479 (483). (Maintenance 
suit— Plaintiff was granted a little less than 
the amount claimed — Defendant may not be 
awarded costs on part disallowed.) 

(’25) AIR 1925 Mad 1235 (1236). (Mad. Civ. 
Rules of Practice, R. 278 (b).) 

(’92) 15 Mad 405 (410). (Company employing 
standing solicitors at fixed salary — Costs 
must be paid at that rate.) 

(’25) AIR 1925 Oudh 432 (433) : 28 Oudh Cas 
217. (Pleader’s fee allowed only on amount 
decreed.) 


(’36) AIR 1936 Pesh 196 (197). (A person, 
who although otherwise qualified, is not en- 
rolled as a lawyer, cannot be treated as a 
lawyer for purpose of awarding costs, and 
the person whom he represents as an agent 
in a suit cannot be given pleader’s fee ac- 
cording to the rules.) 

(’25) AIR 1925 Sind 275 (280). (Where suit is 
overvalued, costs will bo taxed only on the 
proper valuation.) 

Note 27 

1. (’67) 12 Moo Ind App 157 (202) (P C). 

(’32) AIR 1932 P 0 13(21) : 59 Ind App 1 (PC.) 
(’87) 9 All 205 (210). 

(’72) 17 Suth W R 188 (188). 

(’69) 11 Suth W R 270 (271). 

(’66) 6 Suth W R 108 (109). 

(1865) 2 Suth W R 60 (61). (Members of the 
same family living in the same place, when 
sued together on a common cause of action.) 
(1864) 1 Suth W R 139 (139). 

(’25) AIR 1925 Mad 1235 (1236). 

(’33) AIR 1933 Oudh 242 (246). 

Marsh 95 : 1 Hay 162. 

(’39) AIR 1939 Rang 108 (111) : 1938 Rang 
L R 252. (Defendants impleaded in admini- 
stration suit relating to trust as trustees and 
having identical interest are entitled to one 
set of costs only.) 

(’34) AIR 1934 Rang 259 (260). 

[But tee (’32) AIR 1932 All 337 (340) : 54 
All 490.] 

2. (1859) B D N W P 349. 

3. (’16) AIR 1916 Mad 576 (577, 578) : 1915 
Mad W N 1021 (1023). ‘ 

(’33) AIR 1933 All 466 (468). 

(’87) 9 All 666 (659). 

(1900) 27 Cal 860 (891). (When separate salvage 
actions are consolidated separate costs are 
payable.) 

(’69) 11 Suth W R 19 (19): 2 Beng LR AO 168. 
(’69) 11 Suth W R 36 (38). (The defences of a 
zamindar and patnidar are separate and 
they are entitled to separate costs.) 

(’66) 6 Suth W R 324 (324). (When several 
defendants are charged with an act of joint 
misappropriation each can, if successful, 
claim separate pleader’s fee.) 

’29) AIR 1929 Oudh 536 (538). 

1859) S D N W P 1. 

4. (’39) AIR 1939 Rang 108 (111) : 1938 Rang 

L R 252. 

[See (’71) 8 Bom H 0 R A 0 241 (244).] 

Note 28 

1. (’78) 2 Bom 860 (862). 
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Beotloil 86 amount,* a subsequent suit to recover the costs incurrad hut not awarded mil be barred 
Motes 88-89 on the principle of res judicata. There is a conflict of opinion as to whether, when 
the Court in the prior proceeding had no jurisdiction to order costs, a subsequent suit 
will lie for its recovery. In Mahram Das v. Ajudhia,^ Mahmood, J., expressed the 
.opinion that an independent suit will lie. In Bam Das y. Mahammad Faqir,^ a later 
case, Hears, G. J., held that no such suit will lie, as it is not one for malicious prose, 
cution, and as, treating it as a suit for damages, the damages are in law too remote 
to furnish any cause of action. 

Where costs are awarded by an executable decree or order, no suit will lie 
to recover the costs so awarded as the same will be barred by the provisions of 
Section 47.® But where costs are awarded by a decree or order which is not execut- 
able, an independent suit upon the judgment to recover the amount will lie.® 

The rules set forth above apply, however, only to the recovery of costs as 
between party and party. They do not interfere with the right of enforcing by suit 
a contract between a pleader and his client as to the fees payable,^ or the right of a 
commissioner appointed by Court at the request of the plaintiff, to sue the plaintiff 
for his fees,® or the recovery by suit of sums advanced by the plaintiff to the yuardian 
ad litem of a minor to conduct his defence.® 

A suit for costs against a third person on tho ground that ho was the mover 
of, and had an interest in tho suit, does not, however, lie in the absence of malice 
and want of probable cause.^® 

29. Appeal and second appeal against order as to costs. — The question 
of appealability of a direction as to costs may be discussed under throe heads — 

(1) where tho direction is contained in a non-appealable order, 

(2) where the direction is contained in an appealable order, and 

(3) where the direction is contained in a decree, 

(1) Where the direction is contained in a non-appealable order, — The 
order itself not being api^ealable, the direction as to costs contained therein will not 
also be appealable.^ Thus no appeal will lie from a direction as to costs made in an 
order granting an adjournment of a case.* 


(’08) 1908 All W N 18 (19). (Execution of 
decree—Objcction to attachment successful, 
but costs not allowed — Costs of objection not 
recoverable in separate suit.) 

(’87) 9 All 474 (476). 

(’07) 11 Cal W N cclxiii. 

(1864) 1864 Suth W R Gap 247 (247). (Costs 
of receiver appointed in execution.) 

(*G7) Referred Case No. 6 of 1867 : 3 Mad H 
C R 841 (342). 

2. (1807) 1 Gamp 151 (152), Hathaway V. Harrow. 
(1827) 4 Bing 160 (162), Jenkins v. Biddulph. 
(’86) 8 All 452 (461). 

(’76) 1 Bom 467 (468). 

(’32) AIR 1932 Lah 257 (258) : 13 Lah 551. 
(1844) 13 M & W 47 (51), Doe v, Filliter. 
(1836) 2 Bing N 0534 (537), Grace v. Morgan. 

3. (’86) 8 All 452 (461). 

(’70) 6 Mad H 0 R 192 (193, 194) (F B). 

ISee also (’06) 28 All 475 (476).] 

4. (’22) AIR 1922 All 143 (144). 

[See also (’90) 14 Bom 100 (101). (Costa 
Incurred in defending criminal proceedings.) 


(*02) 16 C P L R 129 (130). (Do).] 

5. (’32) AIR 1932 Lah 257 (257, 268): 13 Lah 551. 
(’25) AIR 1925 Mad 279 (280) : 48 Mad 482. 
(’02) 24 All 288 (291). 

6. (’25) AIR 1925 Mad 279(280, 281): 48 Mad 482. 
(’06) 83 Cal 560 (564). (Suit on order for coats 
awarded by Insolvency Court is maintainable) 

7. (’94) 21 Cal 85 (91, 92). 

8. (’82) 4 Mad 399 (401). 

9. (’99) 22 Mad 814 (316). 

10. (’78) 2 Cal 238 (260) : 4 Ind App 28 (P C). 
Note 29 

1. (’18) AIR1918Upp Bur 14(14): 3Upp Bur Rul 
61 (62). (Order as to costs in an order under 
S. 24, C. P. Code.) 

(’32) AIR 1982 Mad 714 (715). 

(’98) 21 Mad 421 (422). (Direction for costs in 
order permitting plaintiff to withdraw suit 
under the ^ligious Endowments Act.) 

[But see (’73) 20 Suth W R 123 (125).] 

2. (’82) 8 Cal 91 (94). 

(’15) AIR 1915 Mad 1222 (1228) : 2 Mad L W 
619 (520). 
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(2) Where the direction is contained in an appealable order.— The direction Beotion SB 
as to costs in this case will be appealable on the grounds mentioned below under the Note 29 
third heading.’ But no second appeal will lie inasmuch as the appealable order in 

which the direction is contained is itself not open to second appeal* 

(3) Where the direction is contained in a decree. — : It has been seen that 
the award of costs is entirely within the judicial discretion of the Court. An appeal 
from a direction as to costs will, therefore, lie only — 

(a) where the Court has not exercised any real discretion in making tho 

direction,® or 

(b) where the exercise of discretion is not j'udicial, that is, based on sound 

and well established legal principles; in other words, where the 
direction as to costs involves a matter of principle.^ 


[5c« ('06) 2 Nag L B 49 (49). (The same will be 
the case with a direction for costa in a non- 
appealable decree such as a compromise 
decree.)] 

3. (’22) AIB 1922 All 90 (90) : 44 All 209. 

(’92) 16 Bom 241 (242). 

(•84) 8 Bom 368 (370). 

(’86) 12 Cal 271 (272). 

(’82) 8 Cal 91 (94, 95). 

(’07) 31 Mad 328 (329). (App^l as to costs in 
an award under Land Acquisition Act.) 

4. See Section 104. 

6. (1903) 2 K B 756 (765), Civil Service, etc. v. 
O. S. Navigation Co. 

(’71) 8 Bom H CR A C 100(102). (Where tho 
direction is exercised with care, no appeal 
will lie.) 

(’25) AIR 1925 Cal 1085 (1086). (Do.) 

(’18) AIR 1918 Cal 180 (182). 

(’14) AIR 1914 Oudh 231 (232). 

6. (’20) AIR 1920 Pat 622 (625) : 5 Pat L Jour 
472 (480, 489). 

(’38) AIR 1933 All 299 (301). 

(’81) AIR 1931 All 126 (128). 

(’24) AIB 1924 All 794 (795). 

(’19) AIR 1919 All 453 (455) : 40 All 558 (562). 
(Reasons could be examined by appellate 
Court.) 

(’05) 1905 All W N 75 (70). 

(’91) 13 All 290 (294, 295). 

(’29) AIR 1929 Bom 68 (65) : 53 Bon 178. 
(’23) AIR 1923 Bom 37 (391 (Where reasons 
are given and principle adopted is not wrong 
no interference.) 

(’25) AIR 1925 Bom 432 (482). (Taxation of 
costs — Mode of — No appeal lies.) 

(’ll) 13 Bom L B 1061 (1095). 

(’10) 12 Bom L R 621 (631). (A defendant 
cannot be asked to bear the costs of an 
unsuccessful co.dcfcndant or of a co-defendant 
who does not contest.) 

(’09) 11 Bom L B 1187 (1192). (If reasons 
are not recorded for varving the general rule.) 
(1900) 2 Bom L R 254 (255). 

(’98) 22 Bom 164 (167, 168). 

(’84) 8 Bom 868 (870). 

(’21) AIR 1921 Cal 156 (156). 


(’20) AIR 1920 Cal 1009 (1013) : 24 Cal W N 
352 (365). 

(’20) AIB 1920 Cal 428 (424) : 47 Cal 67 (70). 
(’18) AIB 1918 Cal 626 (527) : 22 Cal W N 372 
(378). 

(’18) AIR 1918 Cal 307 (311) : 27 Cal L Jour 
78 (83). (A party succeeding on a particular 
issue must always gel his costs on that issue.) 
(’16) AIR 1916 Cal 126 (136) : 20 Cal WN929 
(943). 

(’07) 34 Cal 878 (880). 

(’05) 9 Cal W N 684 (690). 

(’03) 7 Cal W N 647 (649). 

(’Ol) 28 Cal 667 (670). 

(’86) 12 Cal 179 (181). 

(’85) 11 Cal 859 (361). 

(’76) lCal386(888). (Discretion dulycxcrciscd 
— No appeal.) 

(’67) 7 Suth W R 208 (208). 

(•66) 6 Suth W R 187 (188, 189) (P B). 

(1866) 2 Suth W R 33 (84). (Discretion duly ■ 
exercised— No appeal.) 

(1864) 1864 Suth WR 146 (147). (Court must bo 
satisded that there has b(»n a miscarriage of 
justice.) 

(’3.3) AIR 1933 Lah 685 (687). (Discretion 
exercised — Reasons given — No interference in 
ui)pca1.) 

(’22) AIR 1922 Lah 229 (230). (No interference 
where reasous for varying tho rule were sound.) 
(’15) AIR 1916 Lah 160 (166) : 1916 Pun L 
R No. 65, p. 186. (If there are no suflicient 
reasons to vary the rule.) 

(•12) 1912 Pun L R No. 118, p. 354 (355). 

(’66) 1866 Pun Re No. 4, p. 4 (7). 

(’69) 1869 Pun Re No. 31. 

(’37) AIR 1937 Mad 810 (810). 

(’35) AIB 1935 Mad 874 (875). (Question of 
principle involved — Ad valorem pleaders’ fees 
allowed though suit not tried on merits.) 

(’33) AIR 1938 Mad 224 (224). 

(’16) AIR 1916 Mad 575 (577) : 1915 Mad WN 

1021 ( 1022 ). 

(’14) AIB 1914 Mad 418 (420) : 26 Mad L Jour 
366 (368, 360, 861). 

(’12) 15 Ind Cas 202 (202) (Mad). (Where 
reasons given to vary the rule unsatisfactory.) 
(1862) 1 Mad H 0 R 74 (74). 
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(c) Where the direction as to costs is based on a misapprehension of fact 
or law? 

No appeal will lie in respect of an order as to costs in other cases/^ 

As a general rule it will be assumed that the Court has exercised its discretion 
properly.® 

Whore an appeal is preferred both against the substantive portion of the decree 
and the direction as to costs, but the appeal against the substantive portion is subse- 
quently abandoned, the appeal against direction for costs can nevertheless bo lieard.® 

A second appeal will lie in respect of a direction as to costs where a second 
api)eal will lie from tho decree itself, that is, where it is contrary to law or opposed 
to well established principles.^® See also Section 100. But tho Court in second appeal 


(’33) AIR 1933 Nag 49 (49) : 27 Nae L R 307. 
(’26) 95 Ind Cas 446 (447) (Nag). (Disorotion 
exorcised properly — No appeal.) 

(’18) AIR 1918 Nag 185 (185). (Mortgage suit 
— Costs may bo ordered against mortgagor 
personally where the mortgage bond provides 
for it.) 

(’15) AIR 1915 Nag 65 (66) : 11 Nag L R 
189 (191). (If there are no sufficient reasons 
to vary tho rule.) 

(’34) AIR 1934 Oudh 259 (260). (Exercise of 
discretion by trial Court in judicial manner 
should not bo interfered with by Appellate 
Court. If it 80 interferes High Court can inter- 
fere in second appeal.) 

(’33) AIR 1933 Oudh 455 (457) : 9 Luck 22. 
(’26) AIR 1926 Oudh 35 (35). 

(’25) AIR 1925 Oudh 699 (699, 700). 

(’24) AIR 1924 Oudh 110 (110). 

(’05) 8 Oudh Cas 251 (252, 253). 

(’36) AIR 1936 Pat 151 (151). (On a question 
of cost only an appeal will lie where a ques- 
tion of principle is involved or where a wrong 
principle has been followed.) 

(’34) AIR 1934 Pat 397 (398). 

(’19) AIR 1919 Pat 257 (258). 

(’21) AIR 1921 Upp Bur 20 (21) ; 4 Upp Bur 
Rul 8. 

(’13) 19 Ind Cas 611 (611) (Sind). 

(’12) 6 Sind L R 226 (227). 

(1907) 24 T L R 25, Edmund v. Martell. (If 
order is based on grounds not open.) 

(1879) 4 Q B D 611 (613), Harris v.Petherick. 

7. (’92) 16 Bom 676 (682). 

(’17) AIR 1917 Bom 18 (19) : 42 Bom 327 (332). 
(To disallow costs to plaintiff who has suc- 
ceeded and when there is no misconduct.) 
(’20) AIR 1920 Cal 1009 (1013) : 24 Cal W N 
352 (357, 359). 

(’30) AIR 1930 Lah 234 (234). 

(’35) AIR 1935 Mad 342 (344). 

(’34) AIR 1934 Mad 73 (74). (Where it over- 
looks plain provision of law it can be interfered 
with.) 

(’37) AIR 1937 Oudh 282 (283) : 13 Luck 171. 
(Discretion exercised based on an erroneous 
view of the law.) 

(’25) AIR 1925 Oudh 699 (699, 700). 

Note : — (A direction based on a misappreheu- 


sion is really not an exorcist^, of discretion at 
all. It is really not necessary in such a case 
that the Court should have also acted 
contrary to principles. The interpretation of 
16 Bom 676 and 22 Bom 164 as being in 
conflict with tho Calcutta decision in AIR 
1920 Cal 423 docs not appear to be correct.) 
(1885) 28 Ch D 549 (551), In re Gilbert. 

(1879) 4 Q B D 611 (613), Harris v . Petherick. 

7a.(’37) AIR 1937 Mad 40 (44) ; I L R (1937) 
Mad 479. (Question is not what Appellate 
Court considers right but whether there are 
grounds justifying interference with lower 
Court’s discretion.) 

(’36) AIR 1936 Pat 68 (70). 

(’36) AIR 1936 Pat 513 (520) : 15 Pat 510. 
[See (’37) AIR 1937 Sind 159 (160). (Trial 
Court not awarding costs, as plaintiff unable 
to establish his case — Appellate Court 
though not interfering with decision on 
other points awarding costs — Order of 
Appella to Court, could not stand as it 

had no jurisdiction to iutorfero with the 
discretion exercised by tho trial Court.) 

8. (’14) AIR 1914 Mad 418 (420) : 26 Mad L Jour 
356 (361). 

(1900) 2 Bom L R 254 (260). 

(1899) 2 Ch 467 (472), Itew v. Bew. 

9. (’92) 16 Bom 241 (242). 

(’30) AIR 1930 Bom 445 (447). (But, not when 
it is impossible to grant relief without chal- 
lenging tho main order.) 

10. (’26) 27 Pun L R 391 (393). 

(’19) AIR 1919 Cal 947 (947). 

(’26) AIR 1926 All 419 (420). 

(’19) AIR 1919 All 214 (216): 41 All 254 (257, 
258). 

(’93) 15 All 333 (333, 334). 

(’71) 8 Bom H 0 R A C 100 (102). 

(’67) 4 Bom H C R A C 41 (42). (Improper 
exercise of discretion alone is not a good 
ground.) 

(’21) AIR 1921 Cal 604 (605). 

(’03) 30 Cal 536 (538). (No reasons were given 
for awarding full costs to plaintiff when a por- 
tion of the amount claimed was alone decreed,) 
(’03) 7 Cal W N 647(648). (Where a successful 
defendant had been deprived of his costs.) 
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will not examine the reasons or review the discretion exeroised.^^ 

80. Reviev of direction as to« or the taxation of ooete. — A Court can, 
in proper cases, review a direction as to costs, but unless a strong case is made out 
it will be reluctant to do so.^ As to the taxation of the costs, it is in the discretion 
of the Taxing Master and the Courts will not interfere with it on review unless the 
taxation has proceeded on an erroneous principle.^ 

31. Revision. — A mistake committed by a Court on the point of costa is 
hardly a ground for revision.^ Nor will a bare failure to exercise a judicial discre- 
tion as to costs justify an interference in revision.^ The High Court will not interfere 
in revision unless it is satisfied that the discretion has been exorcised arbitrarily.^ 

32. Letters Patent Appeal. — An order of a single Judge, merely as to costs, 
is not a judgment'* within the meaning of Clause 16 of the Letters Patent so as to 
give a right of appeal to the Division Bench of the High Court,^ but when such order 
is incidental to a ** judgment," an appeal will lie.^ 


88. Privy Connell appeal as to costs. — The Privy Council is not a taxa- 
tion tribunal, and will only deal with such matters as the taxation of costs, by way 


(’66) 1866 Suth W R 187 (188, 189). 

(1864) 1864 Suth WR 216(216). (Question how 
coats have been awarded is not a matter for 
special appeal.) 

(’SO) AIR 1930 Lah 229 (230). 

’20) AIR 1920 Lah 164 (164). 

’20) 2 Lah L Jour 310 (311,812). (When find- 
ings and issues are in favour of defendant, 
she must have costs.) 

(’19) AIR 1919 Lah 418 (418). 

(’18) AIR 1918 Lah 247 (247). (Arbitrary 
exorcise — Second appeal lies.) 

(’12) 17 Ind Cas 418 (418) : 1913 Pun Re No. 
47. (Second appeal lies whore costs .are asses- 
sed on erroneous principle.) 

(’83) 1883 Fun Re No. 21, p. 43 (49). 

(’80) 1880 Pun Re No. 23, p. 61. (Costs 
awarded on an amount not decreed.) 

(’17) AIR 1917 Mad 876 (877). (Exercise of 
discretion sound — No second appeal lies.) 

(’03) 13 Mad L Jonr210(210). (Oostsawardod 
on an amount not decreed.) 

(’31) AIR 1931 Oudh 9 (10) : 6 Luck 378. 

(’29) AIR 1929 Oudh 406 (412) : 6 Luck 497 
(PB). 

(’23) AIR 1923 Oudh 155(156, 156): 25 0.0. 385. 

(’23) AIR 1923 Oudh 114 (117) ; 27 Oudh Cas 
64. (Where Sub- Judge in interfering with 
Munsif’s discretion gave no reason.) 

(’03) 6 Oudh Cas 52 (55, 57). (An order of an 
Appellate Court as to costs is “ contrary to 
law, ” within the meaning of S. 100, 0. P. 
Code, not only when the Court’s discretion 
has been exercised contrary to law, in the 
ordinary sense, but also when that discretion 
has been exercised in such circumstances as 
would justify the correction of the order by 
the .\ppcllato Court had it been passed by a 
Court of original jurisdiction.) 

(’08) 6 Oudh Cas 89 (89, 40). (Qrouuds must 
show substantially the error of law or pro- 
cedure.) 


(’36) AIR 1936 Pat 151 (151). (Where pro 
forma defendants were ordered to pay costs.) 
(’20) AIR 1920 Pat 622 (624) : 6 Pat L Jour 
472 (480, 489) (F B). 

(’19) AIR 1919 Pat 257 (258). 

11. (’12) 15 Ind Cas 429 (429, 480) (F B). 

(’03) 13 Mad L Jour 210 (210). 

(’12) 13 Ind Cas 201 (208) (Cal). 

(’76) 25 Suth W R 22 (22). (No interference 
with discretion in second appeal.) 

(’15) AIR 1016 Lah 378 (379) : 1915 Pun So 
No. 62. (A second appeal cannot be allowed 
merely bwause the lower Appellate Court has 
directed the plaintih to pay the defendant’s 
costs.) 

Note 30 

1. (’22) AIR 1922 Pat 1 (1. 2) ; 6 Pat L Jour 284. 
(’26) AIR 1926 Bom 367 (867). (District Court 
can order as to method of taxation of costs 
after disposal of the case on appeal.) 

2. (’07) 9 Bom L R 1014 (1016, 1017). 

(’96) 20 Bom 301 (303, 804.) 

(’26) AIR 1926 Bom 18 (22, 23) ; 50 Bom 69. 
(Principle wrong — Taxing Master’s opinion 
was reviewed.) 

(’21) AIR 1921 Bom 87 (87) : 45 Bom 1234. 
(’08) 32 Bom 262 (267). 

[See (’30) AIR 1980 Bom 536 (537). (Bom- 
bay High Court (original side) Rules — 
Application for review of taxation under 
R. 531 cannot be entertained unless ob- 
jection was already taken under R. 529.) 
Note 31 

1. (’28) AIR 1928 Lah 800 (802). 

(’80) AIR 1930 Mad 72 (74). 

[But see (’23) AIR 1923 All 119 (120).] 

2. (’16) AIR 1916 Mad 884 (385). 

8. (’S3) AIR 1933 All 311 (311, 312). 

Note 32 

1. (’07) 17 Mad L Jour 569 (569) (PB). 

2. (’14) AIR 1914 Mad 418 (419). 


SMtioBM: 
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84. Riaht of oontribntion for ooets payable under joint deoree.— Where 
A and B join and sue C and the suit is dismissed \vith costs and such costs are paid 
by A alone, he will be prima facie entitled to claim contribution from B for his 
share of the costs on the ground that since they have joined together of their own 
will to institute the suit, there is an implied contract that both should contribute 
towards the expenses.^ This rule will however apply only to a bona fide litigation.^ 
Where A and B join together and bring a suit against 0 which is false to their own 
knowledge, and the suit is dismissed with costs, A and B are in the jxDsition of joint 
tortfeasors and there is no right of contribution between thom.^ 

Where, on the other hand, C sues A and B and the suit is decreed with costs, 
and A, after paying the whole costs sues B for contribution, the principles applicable 
are somewhat different. A and B do not join of their own accord but are pushed into 
the same boat as co-defendants by C. No implied contract to contribute can be pre- 
sumed, and therefore there is no right of contribution between A and B unless there 
is an express contract or some equity between them, which gives a right of contri- 
bution.^ Where the parties stand on an equal footing,^ as for instance, the defendants 
in a partition suit,^ the fact that one judgment-debtor has been compelled to pay the 
entire amount due, in itself may constitute such an equity. But where the defences 
of A and B are separate and antagonistic,^ or where, though the defences are joint, 
they have colluded or conspired together and raised false defences, there is no right 
of contribution between them.® 

A plaintiff sued two persons, A and B. A admitted the claim of the plaintiff. 
B contested the suit and after contest the suit was decreed with costs against both. 
B paid the total amount of the costs and sued A for contribution of his proportionate 


of appeal from the judgment of the Registrar upon items to which objections were 
taken before him. Where objections as to the taxation of costs were not raised before 
the Registrar of the High Court, they will not be considered by the Board.^ It is 
very rarely that the Privy Council interferes with the discretion of the Appellate 
Courts in India in a matter merely of costs.^ 


Note 33 

1. (’28) AIR 1928 P C 238 (238, 239) (P C). 

(’32) AIR 1932 P 0 13 (21) : 6 Luck 556 : 59 
Ind App 1 (P C). 

2. (’32) AIR 1932 P 0 13 (21) : 6 Luck 656 : 69 
Ind App 1 (P C). 

Note 34 

1. (’23) AIR 1923 All 67 (70, 71) : 46 All 99. 
(’24) AIR 1924 Oudh 48 (49) : 26 Oudh Gas 

196. 

(’21) AIR 1921 All 372 (373. 374) : 43 All 77. 
(’ll) 9 Ind Cas 1023 (1023) (Mad). 

2. (’20) AIR 1920 Pat 816 (816). 

(’10) 7 Ind Cas 268 (269) (Mad). 

(’10) 7 Mad L Tim 194 (195). 

3. (’23) AIR 1923 All 67 (70, 71) : 45 All 99. 
(’20) AIR 1920 Pat 186 (186). 

4. (’23) AIR 1923 All 60 (70, 71) : 46 All 99. 
(’12) 22 Mad L Jour 406 (408). (Even if thero 
is a contract plain tilt cannot claim a charge 
on the defendant’s property for the amount 
to be contributed.) 

(’10) 32 All 585 (588). 

(’32) AIR 1932 Mad 146 (147). 

6. (’21) AIR 1921 Oudh 128 (129) : 24 Oudh Cas 


148. (Overruling 10 Oudh Cas 108). 

(’67) 7 Suth W R 800 (301). 

(’34) AIR 1934 Cal 709 (710) : 61 Cal 864. 
(Parties equally interested in defending suit 
by third party and having common defence 
should equally bear the costs decreed against 
them.) 

[See (’32) AIR 1932 All 383 (384).] 

6. (’03) 20 Mad 373 (376). 

(’24 AIR 1924 Bom 318 (320) ; 48 Bom 361. 
(’19) AIR 1919 All 17 (17). 

(’30) AIR 1930 Bom 506 (607) : 65 Bom 94. 
(Whore plaintiff pays decretal amount in 
execution of decree for costs .against him and 
other defendants, he is entitM to contribu- 
tion from other defendants.) 

7. (’23) AIR 1923 All 67 (70, 71) : 46 All 99. 
(’18) AIR 1918 All 328 (329) : 40 All 672 
(673, 674). 

(’97) 19 All 462 (464). 

8. (’97) 24 Cal 330 (334). 

[See (’30) AIR 1930 Lah 49 (60). (In this 
case, contribution was decreed although it 
was alleged that the defence in the prior 
suit was false.)] 
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share. It was held that it was open to to set up the defence that inasmuch as the 
costs in that suit were incurred solely by the action of J9, B had no right in equity 
to call on him for payment of a share of the costs.^ 

If one only of several persons jointly liable for a debt is sued and is compelled 
to satisfy the entire debt and the costs of the suit, it has been held that ho can only 
call on the others to contribute in respect of the debt and not in respect of the costs.® 

8B. Interest on costs. — ^The general principles as to the award of interest by 
the Court will equally apply to the award of interst on costs also. Soe Notes to Sec- 
tion 34. Even where the judgment is silent as to interest on the costs awarded, the 
decree may grant it.^ But if the decree is also silent as to costs, it cannot be granted 
in execution.® Where the decree awards interest but no rate is mentioned, the costs 
will bear interest at the court rate of 6 j?er cent, until realisation.® 

Whore a plaintiff obtains a decree with interest on costs, the defendant being 
declared entitled to set off on account of his costs, the interest should be calculated 
on the amount duo to the plaintiff after deduction of the amount set off.'^ 

Interest should not bo allowed until the costa have been actually incurred. Thus, 
interest cannot be allowed on costs from the date of suit^ but only from the date of 
the decree or order.® 

Where the Privy Council reversed the decree of the High Court and restored 
that of the trial Court which awarded interest on costs, the proper construction of 
the decree of the Privy Council is that interest ought to be allowed on the costs of 
the trial Court and not, in the absence of a si)ecific direction to that effect, on the 
costs in the High Court.^ 


86. Claims to set-off against costs. — See Order 20 Buie 6. 

87. Enforcement of order or decree as to costs.— The portion of Section 
220 of the old Code relating to execution has boon omitted. See now Section 36, 
wherounder all provisions relating to execution of decrees apply to execution of orders 
also. The undermentioned cases^ were all under the old Section 220. A decree in a 
probate case directing tliat the costs of both the parties should be paid out of the 
estate cannot be executed by one party against the other, but the proper course is 
to sell or mortgage a sufficient portion of the estate to pay off the costs of the parties.® 

88. Enforcement of solicitor’s lien for costs. — The solicitor’s lien for 
costs is governed, in the High Courts in India by the English law, under which a 
solicitor has a lien for his costs on any funds or sum of money reserved for, or which 
became payable to his client in the suit.^ It has been held by the High Court of 


8a.(’37) AIR 1937 All 227 (228). 

9. (’76) 6 N W P IT 0 R 192 (196). 

[See also (’15) 19 Cal W N 1183(1186). (Co- 
heir is not bound to bear his share of the 
expenses of litigation about common pro- 


1. (’16) AIR 1916 All 303 (304). 

Soe also Note 8 to Section 84. 

2. See Note 17 to S. 84. 

8. (’10) 14 Cal W N 1093w (1095w). 
(’74) 21 Suth W R 411 (411). 

4. (’70) 18 Suth W R 138 (189). 

5. (’21) 60 Ind Gas 346 (346) (Lah). 

6. See (’16) AIR 1916 AU 808 (804). 


(1894) 1 Ch 418 (419 420). Taylor v.Roe. 

7. (’21) 63 Ind Gas 709 (710) (Cal). 

Note 37 

1. (’91) 18 Cal 199 (200). 

(’68) 3 Mad H 0 R 341 (342): Ref. Gas No. 5 of 
1867. 

’89) 12 Mad 120 (122). 

’10) 5 Ind Gas 480 (481) (Gal). 

(’07) 84 Gal 860(862). (Costs of an application 
for leave to appeal to His Majesty in Council.) 
(’06) 10 Gal W N 284 (286). 

(’66) 5 Suth W R Misc 4 (4). 

2. (’14) AIR 1914 Gal 827 (828). 

Note 38 

1. (’86) 10 Bom 248 (258). 


Seotion S8 
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fiMtlon 80 Bombay that it has a summary jurisdiction over its saitors for the ^rpose of enfore< 
irotasSfr-SO ing that lien,* though it will not be exercised when the circumstanoes would make 
it unfair to any of the parties, or would compel the Court to go into complicated 
questions of fact especially when charges of fraud or collusion are made.^ Nor is the 
summary remedy available to enforce the lien against the client’s representative"^ 
though it is executable in the ordinary way under the Code.^ The High Court of 
Calcutta has, on the other hand, held that the lien cannot be enforced in a summary 
application but only in a regular suit® especially in cases where charges of collusion 
and fraud are made/ 


39. Construction of decree as to costs. — See also Note 4 above. Where a 
decree is passed with “usual costs and interest,’’ it means all costs incurred from the 
commencement of the proceeding until the^nal decree.^ The words 'appeal allowed 
with costs’ would mean the costs of the Appellate Court and not of the original Court 
as well.® But where the order was 'the order of the lower Court is upheld, the appeal 
dismissed, the appellant to pay the costs,’ it was held that the costs of the lower 
Court also were recoverable under that decree.® The words 'costs in proportion’ mean 
costs in proportion to the amount decreed or dismissed.* The words 'costs incurred 
in the lower Court’ mean costs specified in the decree appealed against.® 

Where there are several defendants and there is no specific direction for 
separate costs, only a single sot of costs will be payable® and the defendants will be 
jointly and severally liable thereon.^ 

A Court cannot import into the decree for costs anything which is not expressly 
or by necessary implication specified therein.® 

Whore A obtained a decree with costs against B and on appeal B was allowed 
to withdraw from the appeal and was dismissed from the suit, no order being made 


(’24) AIR 1924 Mad 798 (795). (Court gavo a 
charge for attorney’s fees on the property of 
the client.) 

(’32) AIR 1982 Bom 863 (865). 

(’31) AIR 1981 Cal 734 (784): 58 Cal 1034. 
(Privy Council appeal — Solicitors in Eng- 
land can claim payment from money de- 
posited as security for costs.) 

(’81) AIR 1931 Mad 183 (184). (Solicitor has 
a lien for his costs on fruits of judgment 
recovered by his exertion and cannot be de- 
feated by third party’s attachment.) 

2. (’09) 80 Bom 27 (33). 

;’91) 16 Bom 152 (157). 

8. (’05) 7 Bom L R 547 (556). 

[See (’92) 16 Bom 152 (158).] 

4. (’92) 16 Bom 152 (158). 

5. (’93) 17 Bom 514 (517). 

’92) 16 Bom 152 (154). 

6. (’81) 7 Cal 401 (402). 

’08) 35 Cal 171 (174). (Limitation is 3 years 
under Art. 84, Sch. II, Limitation Act, and 
an order of taxation does not operate as a 
st^ of suit.) 

[But tee (’20) AIR 1920 Cal 122 (124) : 46 
Cal 1070. 

(’71) 9 Beng L R App 19 (19).] 

7. (1900) 27 Cal 269 (271). (Dissenting from 25 
Cal 887.) 


Note 39 

1. (’73) 19 Suth W R 162 (163). 

[See also (’39) AIR 1939 Lah 255 (266). 
(Final decree in suit for accounts-^-Costs 
granted are costs of whole suit.)] 

2. (’12) 15 Cal L Jour 658 (660). 

(’07) 1907 Pun L R No. 60, page 175. 

(’77) 1877 Pun Re No. 46, page 112. 

3. (’83) 5 All 589 (590, 591). 

(’84) 6 All 48 (49, 50). 

(’71) 16 Suth W R 266 (267). (Semble.) 

4. (1865) 4 Suth W R Misc 9 (10). 

(’80) 7 Cal L Rep 114 (115). 

5. (’78) 2 Cal L Rep 152 (153). 

(’10) 14 Cal W N 656 (568). 

6. (’78) 2 Cal L Rep 152 (153, 154). 

(’24) AIR 1924 Bom 317 (318): 48 Bom 348. 
(’35) AIR 1936 Pat 41 (41, 42). 

7. (’23) AIR 1923 Pat 216 (216). 

8. (’78) 2 Cal L Rep 504 (606). 

(’27) AIR 1927 Cal 906 (907). 

(’80) AIR 1930 Cal 465 (466) : 57 Cal 469. 
(Costs — Consent decree — Provision that each 
party should bear his costs— If it is intended 
to supersede the previous interlocutory ordtfs 
for costs, that fact should be stated specifi- 
cally in the final decree.) 

(’72) 18 Suth W R 111 (112). 
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as to the costs of the appeal, it was held that the order of the Appellate Court was Seotlon 86 

not to absolve the defendant from his liability for costs under the decree of the first Note 89 

Court.* See the nndermentioned decisions bearing on the construction of decrees 

as to costs.** 'If a judgment includes costs, it implies costs allowed by the rules. If 

costs which are not permissible under the rules are included in the decree, the decree 

is not in accordance with the judgment and it is the duty of the Court to correct 

the decree so as to make it in conformity with the judgment.^ 


35 A. (1) suit or other proceeding, not being Seotlon 85 & 

^ . an appeal, any party objects to the claim or 

respect of false or vem- defence ou the ground that the claim or de- 

tious ekims or defences. qj. j^g against the 

objector, false or vexatious to the knowledge of the party by whom 
it has been put forward, and if thereafter, as against the objector, 
such claim or defence is disallowed, abandoned or withdrawn in 
whole or in part, the Court, if the objection has been taken at the 
earliest opportunity and if it is satisfied of the justice thereof, may, 
after recording its reasons for holding such claim or defence to be 
false or vexatious, make an order for the payment to the objector 
by the party by whom such claim or defence has been put forward, 
of costs by way of compensation. 

(2) No Court shall make any such order for the payment 
of an amount exceeding one thousand rupees or exceeding the 
limits of its pecuniary jurisdiction, whichever amount is less : 

Provided that where the pecuniary limits of the jurisdiction 
of any Court exorcising the jurisdiction of a Court of Small Causes 
under the Provincial Small Cause Courts Act, 1887, and not being 
a Court constituted under that Act, are less than two hundred and 
fifty rupees, the High Court may empower such Court to award as 
costs under this section any amount not exceeding two hundred 
and fifty rupees and not exceeding those limits by more than one 
hundred rupees: 

Provided, further, that the High Court may limit the 
amount which any Court or class of Courts is empowered to award 
as costs under this section. 


9. (’12) 16 Ind CaB 381 (882) (Cal). 

(’23) AIR 1923 Bom 206 (206, 207): 47 Bom 
669 (662). (When suit was withdrawn.) 
9a.(’80) AIR 1930 Oudh 167 (168): 6 Luck 596. 
(Foreclosure decree — Order for costs does not 
import personal liability.) 


[See (*37) 1937 Mad W N 292 (293). (Per- 
sonal liability — Order giving right to party 
to recover costs from another party and 
making costs a first charge on sale pro- 
ceeds of particular property — Personal 
liability not taken away.) 

10. ('36) AIR 1936 Cal 619 (620): 63 Cal 181. 
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(3) No person against whom an order has been made 
under this section shall, by reason thereof, be exempted firom any 
criminal liability in respect of any claim or defence made by him. 

(4) The amount of any compensation awarded under this 
section in respect of a false or vexatious claim or defence shall 
be taken into account in any subsequent suit for dame^es or 
compensation in respect of <such claim or defence. 


1. Legislative changes. 

2. Scope and object of the Section. 

2a. Applicability of Section to proceedings 
under Provincial Insolvency Act. 

3. Appeal. 

4. Revision. 

1. Legislative changes. — This Section was added by Section 2 of Act 9 of 
1922, and by the provisions of that Act, this Section will only come into operation 
where the Local Government of the particular province has duly notified to that effect. 
It has been brought into force in Bombay, Bengal, the United Provinces, Bihar, 
Orissa, Central Provinces, Assam, Punjab and Sind. 


2. Scope and object of the Section. — This Section is an exception to the 
general principle on which Section 35 is based, namely, that the award of costs to 
a litigant is to secure to him the expenses incurred by him in the litigation and not 
to enable him to get smart money by way of penalty or punishment on the opposite 
party; see Notes 1 and 26 to Section 36, In order that this Section may apply, the 
following conditions must exist^ — 

(1) The claim or defence must be false or vexatious}^ 

(2) It must bo false or vexatious to the knowledge of the party raising it. 

(3) Such claim or defence must have been disallowed or withdrawn or 

abandoned in whole or in part.* 

(4) Objection must have been taken at the earliest possible opportunity.* 

The awarding of compensatory costs under this Section is not obligatory in 
every case where a false claim or defence is put forward and objection is taken at an 
early opportunity. The Court may refuse to grant compensatory costs if in the circum- 
stances of a case it considers it not proper to grant such costs.^ 

The words ‘*not being an appeal** show that the provisions of the Section are 
applicable only to suits and proceedings but not to appeals, ' It has been held by the 
Calcutta High Court that tlie Section seems to apply only to the original hearing of 


Section 35 A — Note 2 

1. (’31) AIR 1931 Lah 609 (610). 

la.('36) AIR 1936 Oudh 67 (72): 11 Luck 486. 

(’37) AIR 1937 Pat 477 (479). (Suit against 
Secy, of State and others filed in Civil Court 
by witness in criminal case for recovery of 
additional expenses — Suit neither false nor 
vexatious but only misconceived — S. 36A 
has no application.) 

2. (’31) AIR 1931 Lah 509 (610). (Dismissal of 
suit for default after warnings, and on 


account of roprohensiblo conduct on part of 
plaintiff amounts to abandonment.) 

(’80) AIR 1930 Nag 138 (134). (Judge trying 
suit has same powers as Sinall Cause Court 
from which Court suit was transferred.) 

8. (’26) AIR 1926 Lah 472 (472). 

4. (’38) AIR 1938 All 266 (271): I L R(1938) All 
370. (Valuation of suit Rs. 1300. Oounsers 
fee of Rs. 2275 allowed to successful plaintiff 
— Held, allowing of compensatory costs was 
not proper.) 
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suits and other proceedings and that it does not also apply to revision proceedings 
before the High Oourt, so that the High Court has no power to award compensatory 
costs in respect of such proceedings.* 

2a. Applioabillty of Seotion to prooeedings under ProTinoial Insolyenoy 

lot. This Section applies to proceedings under the Provincial Insolvency Act.^ It 

is immaterial that the Section was not in existence at the time of the passing of the 
Provincial Insolvency Act (V of 1920).* 

8e Appeal. — An order for compensation under this Section is appealable 
under Section 104 clause {ff). But where the original Oourt has refused or omitted 
to award compensatory costs, the Appellate Oourt cannot, in view of the provisions of 
O. 41 R 33, award such costs. An order for compensatory costs under this Section 
passed by a Small Oause Oourt is appealable to the District Judge under Section 24 
of the Provincial Small Oause Oourts Act,^ though such an order will not be appeal- 
able under the Oode.* 

4. ReYlsion. — An order for compensatory costs in a case to which this 
Section does not apply is one without jurisdiction and can bo sot aside by the High 
Oourt in revision.^ 


6. (’38) 42 Cal W N 668 (669). 2. (*35) AIR 1935 Nag 207 (208): 31 Nag L R 366. 

Note 2a Note 3 

1. (’36) AIR 1935 Nag 207 (208): 31 Nag L R 1. (’26) AIR 1926 All 554 (555). 

365. (S. 76, Prov. Insolvency Act, does not 2. See (’19) AIR 1919 Mad 23 (23). 

prohibit Court from acting under this sec- Note 4 

tion.) 1. (’37) AIR 1937 Pat 477 (479). 


Section 8SA 
Notes 2-4 
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EXECUTION 

General 

36 . The provisions of this Code relating to the execution 
.... ^ of decrees shall, so far as they are applicable. 

Application to ordert. 1 i. xu x* o J 

be deemed to apply to the execution of orders. 
[Compare 1882, S. 649, para. 1.] 


1. Legiclative changet. 

2. Principle and scope of the Section. 

3. ‘‘Execution,** meaning of. 

4. “Orders.** 

5. What decrees may be executed. Bee Section 38. 

6o Who may apply for execution. Boo 0. 21 B. 11. 

7. Against whom execution may be had. Bee 0. 21 B. 11. 

Other Topics 

Amended decrocs cand forms. See S. 38. Execution of order. See Note 4. 

Executability of orders like decrees does not make Mesne profits, decree or order for. See S. 38. 
the former decrees. Boo Note 2 Pt. (2). Mode of execution. See Note 3. 

1. Legislative changes. — Under the last paragraph of Section 220 of the 
old Code an order for costs not forming part of a decree, could be executed as if it 
were a decree for money. The provisions of Chapter XIX dealing with execution of 
decrees were applied to the execution of other orders also, by reason of the fact that 
a ‘decree-holder’ was defined in Section 2 of the Code as including a person in whose 
favour an order was passed, and a ‘judgment-debtor’ as including a person against 
whom an order capable of execution was passed. This Section now makes it quite 
clear that the provisions relating to decrees shall, so far as they are applicable, be 
deemed to apply to the execution of orders. It is based upon the last para, of Section 
220 and Section 649 of the old Code^ but is of very much wider application.® 

2. Principle and scope of the Section. — The principle underlying the 
provisions of this Section is that every Court has an inherent power to have its orders 
carried out^ as otherwise the orders would be a mere farce.^ 

M’Ts) AIB 1926 Cal 57 (58, 59); 52 Cal 269. 
(Order directing payment of remuneration 
to CommiBsioner is executable as a decree.) 

Note 2 

1. (’07) 34 Cal 860 (862). 

(’21) AIB 1921 Fat 152 (154): 6 Pat L Jour 304. 
(’10) 6 Ind Cas 386 (387) (Cal). 


Section 36 — Note 1 

1. Bection 649 of the old Code was as follows ; 
'*The rules contained in Chapter XIX shall 
apply to the execution of any judicial process 
for the arrest of a person or the sale of pro- 
perty or payment of money, which may be 
desired or ordered by a Civil Court in any 
civil proceeding.” 
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The fact that the provisions applicable for the execution of decrees apply to 
the execution of orders, does not make such orders “decrees” for all purposes. Thus, 
where a non-appealable order such as an order for costs is sought to be executed and 
on objection being raised thereto the matter is decided under Section 47 (which will 
apply by reason of Section 36), such decision will not be appealable as a “decree.” 
The reason is, that the order for costs being itself not appealable, an order passed in 
execution of that order cannot also be appealable.^ 

The High Court of Madras has, in the undermentioned caso,^ held that such 
an order would not be one under Section 47 at all. It is submitted that this view 
is not correct in view of the clear wording of the Section 36 to the effect that the 
provisions of the Code relating to the execution of decrees shall apply to the execution 
of orders.^ The High Court of Calcutta has, on the other hand, held^ that Section 47 
would apply to such a case, but has proceeded on the assumption that because the 
objection to the execution of the order was dealt with under Section 47, an appeal 
necessarily lies from the order. This view also, it is submitted, is not correct for the 
reason set forth above. 

The provisions of the Code relating to the execution of decrees apply to the 
execution of orders only in so far as such provisions are applicable to such orders. 
Thus, it is provided by 0. 16 B. 4 that in default of payment of the expenses of a 
witness, the Court may order the same to be levied by attachment and sale of the 
moveable property of the debtor. Such an order cannot, by reference to this Section, 
be executed as if it were a decree, by attachment and sale of the immovable property 
of the debtor.® 

3« "Exeoutioni” meaning of. — Execution is the enforcement of decrees and 
orders by process of Court, so as to enable the judgment-creditor to recover the fruits 
of the judgments.^ The modes in which the Courts can execute their decrees and 
orders are set forth in this Part and elaborated in Order 21, infra. The functions of an 
executing Court are judicial and not merely ministerial.* 

4. “Orders.” — This Section is applicable to all orders which can be included 
in the definition of tlie term “order” in Section 2 clause 14 ante,^ and is not limited 


2. (’19) AIR 1919 Mad 23 (23). 

3. (’15) AIR 1915 Mad 1222 (1223). 

4. (’25) AIR 1925 Cal 57 (58, 59): 52 Gal 269. 

5. (’25) AIR 1925 Cal 57 (58, 59): 52 Cal 209. 

6. (’21) AIR 1921 Cal 430 (431). 

Note 3 

1. (’82) 9 Cal 773 (776, 777). 

2. (’70) 7 Bom H C R A C 37 (41). 

Note 4 

1. (’89) 12 Mad 120 (122). (Order for costs of the 
day.) 

(’15) AIR 1915 Mad 1222 (1223). (Orders 
granting day costs.) 

(’34) AIR 1934 Bom 452 (457) : 69 Bom 10. 
(’93) 17 Bom 514 (517). (Order obtained by 
attorney against his client for payment of 
costs.) 

(’84) 8 Bom 511 (524). (Judgment entered up 
under S. 86 of the Indian Insolvent Act.) 


(’26) AIR 1925 Cal 67 (68, 59) : 62 Cal 269. 
(Dissenting from 10 Cal W N 234 and hold- 
ing that an order made after the dismissal of 
a partition suit directing the plaintiff to 
deposit in Court a certain sum of money as 
remuneration for work done by the commis- 
sioners of partition is an order within the 
meaning of S. 2 cl. 14 and that it may be 
executed as a decree.) 

(’10) 6 Ind Cas 386 (387) (Gal.) (Order for re- 
covery of amount drawn by Court Commis- 
sioner in excess of his dues.) 

(’36) AIR 1936 Lah 696 (698). (Order passed 
in execution proceedings.) 

(’19) AIR 1919 Mad 894 (895). (Court sale 
subsequently set aside— Order for refund of 
money to purchaser.) 

(’25) AIR 1925 Rang 189 (191) : 2 Rang 673, 
(Order under 0.20 R. 11 (2) can be executed 
as if it were a decree.) 

(’26) AIR 1926 Sind 119 (120): 20 Sind L R 216. 
(Order under 0. 21 R. 6.) 


Saotton 
Notts 2-ft- 
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COUBT WHICH PASSED A DEOBEE 


Seotion 89 
Votes i-7 


Seotion 87 


to orders made under the Oode.^* Thus, an order under the Guardians and Wards Aot, 
for the restoration of the ward’s property in the possession of such guardian, is execut- 
able as a decree against the guardian.^ But, an order under Section 34 clause (e) of 
the Guardians and Wards Act directing the guardian of a minor to pay a certain sum 
out of the minor's estate for the marriage expenses of a dependant of the minor is not 
executable as a decree.^ The reason is that such an order is only in the nature of a 
direction to the guardian over whom the Oourt has control, to pay a certain sum of 
money out of the funds of the minor in discharge of the liability of the minor's estate. 
There is no adjudication by the Court in such a case on the relative claims of parties, 
and hence, such an order cannot be said to be a 'decision' within the meaning of 
Section 2 clause 14. 

5. What deorees may be ezeouted. — See Section 38. 

6. Who may apply for ezeoution. — See 0. 21 B. 11. 

7. Against whom ezeoution may be had. — See 0. 21 B. 11. 


37 . [S' 649, para. 2.] The expression “Court which passed 
of Court » decree,” or words to that effect, shall, in 
which paued a decree, relation to tho oxGoution of decroos, unless 
there is anything repugnant in the subject or context, be deemed 
to include, — 

(a ) where the decree to be executed has been passed in the 
exercise of appellate jurisdiction, the Court of first 
instance, and 

(h ) where the Court of first instance has ceased to exist or 
to have jurisdiction to execute it, the Court which, if 
the suit wherein the decree was passed was instituted 
at the time of making the application for the execu- 
tion of the decree, would have jurisdiction to try such 
suit. 

[1877, S. 649; 1859, S. 296.] 


1. Legislative changes. 

2. Scope and object of the Section. 

3. Where the decree has been passed in the exercise of 

appellate jurbdiction. 

4. Where the Court of first instance has ceased to exut. 

5. Where the Court of first instance has ceased to have 

jurbdiction to execute the decree. 


(’21) AIR 1921 Sind 13 (15) : 15 Sind L R 11. 
(Order for costs subsequent to decree.) 
la. (’84) AIR 1984 Bom 452 (457) : 59 Bom 10. 
(Section applies to order on a notice of motion 


passed by a chartered High Oourt.) 

2. (’25) AIR 1925 All 457 (457). 

8. (’18) AIR 1918 Mad 889 (891) : 41 Mad 241. 
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Other Topics 

Court of Wards. See Note 6 F-N (1). 

‘‘Court which passed a decree." ^ Note 2. 

Decree for money. See Note 6 F-N (1). 

‘‘Deemed to include." See Note 2. 

Distribution of business by District Judge. See Note 5 Pt. (4). 

Transfer of area in which the judgment-debtor lives. See Note 5 Pt. (8). 

Special class of persons — Jurisdiction over. See Note 5 Pt. (5). 

1. Le^islatiYe changes. 

1. The words ‘*In relation to the execution of decrees** are new. 

2. In clause (a) the words "has been passed in the exercise of appellate 

jurisdiction** have been substituted for the words “is passed in appeal.” 

3. In clause (a) the words “the Court of first instance*’ have been sub- 

stituted for the words “the Court which passed the decree against 
which the appeal was preferred.** 

2. Scope and object of the Section. — Under Section 38 of the Code a decree 
may be executed either — 

1. by the Court which passed the decree, or 

2. by the Court to which it is sent for execution. This Section defines the 
expression “Court which passed the decree” as including the Courts mentioned in 
clauses (a) and (b). The object of the Section is to avoid the cumbrous procedure 
which would result, if the Court which actually passed the decree be held to be the 
only Court which could execute it.^ The word “ include** shows that the definition is 
only in extension of the literal meaning of the expression and that it does not exclude 
the Court which actually passed the decree.^ The following Courts thus fall under the 
definition : 

(1) The Court of first instance which actually passed the decrees. 

(2) The Court of first instance in the case of appellate decrees. 

(3) Where the Court of first instance has ceased to exists the Court which. 

would have jurisdiction to try the suit at the time of execution. 

(4) Where the Court of first instance has ceased to have jurisdiction to 

execute the decree, the Court which, at the time of execution, would 
have had jurisdiction to try the suit. 

8. Where the decree has been passed in the exercise of appellate juris- 
diction. — Under Section 649 para. 2 of the old Code, where a decree was passed in 
the exercise of appellate jurisdiction, the Court that could execute the decree was the 
Court which passed the decree against which the appeal teas preferred. Thus, where 
a decree was passed in second appeal, the first Appellate Court was the Court to 
execute the decree. Under the present Section it is the Court of first instance that is to 
execute the decree. Even an appellate decree of the Privy Council should be executed 
only by the Court of first instance and not by the High Court to which the decree 
is transmitted by the Privy Council.^ 

See also the undermentioned case.^ 

Section 37— Note 2 

1. (’08) 35 Gal 974 (978). 

2. (’20) AIR 1920 Mad 427 (438):42 Mad 821 (FB). 

(’82) AIB 1982 Mad 260 (202). 

(’01) 28 Oal 288 (241). 

(’88) 16 Cal 067 (669). 


(’81) 6 Gal 518 (518). 

Note 3 

1. (’14) AIR 1914 Mad 222 (224) : 88 Mad 882. 

2. (’86) air 1936 Oudh 5 (6) : 11 Luck 511. 
(Application under Ss. 5 and 80 of the United 
Provinces Agriculturists Relief Acrt 27 of 1934 
— Application must be made toOourt of first 

8CPO. 27. 


BeoilohS’E 
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0DI7BT. WBIOH PASSED A' DECREE^ 


BftiloliST 

Hote8>4 


4. Where the Court of first Instsnoe^ has oeased to exist. — A Court 
ceases to exist — ^ 

(1) if it is abolished} But it can be revived^ and on such revival becomes 

again the same Court which passed the decreei and cannot be taken 
to have ceased to exist.^ 

(2) if a special jurisdiction vested in it has been withdrawn after decree.^® 
Thus, a Court vested with the ’powers of a Court of Small Causes ceases to 

exist as a Court of Small Causes when those powers are withdrawn.^ 

A Court does not cease to exist for the purposes of this Section — 

(1) by ceasing to have local jurisdiction after decree,^ 

(2) by the pecuniary limits of its jurisdiction being altered,^ 

(3) by getting a different designation though with the same local and 

pecuniary jurisdiction,^ 

(4) by a different officer presiding over it,® 

(6) by a removal of its headquarters to another place within the same 
jurisdiction.® 

8. Where the Court of first instance has oeased to have jurisdiction to 
execute the decree. — It is a general principle of law that when once a Court gets 
jurisdiction to entertain a suit it does not ordinarily lose such jurisdiction by reason 
of subsequent events.’ Thus, it does not cease to have jurisdiction by reason of the 
following facts : 

(1) The transfer to a different Court by the local Government of the property 

in respect of which the decree was passed^ or the area in which the 
judgment-debtor lives,® or 

(2) the transfer by the District Judge of the business of the Court to 

another Court.^ 


instance and the words *Court which passed 
the decree’ must bo interpreted in the same 
way as in this Section.) 

Note 4 

1. (’81) 6 Cal 613 (518). 

(’67) 7 Suth W R 124 (126). 

2. (’26) AIR 1926 Pat 209 (210): 4 Pat 688. 

3. (’26) AIR 1926 Pat 209 (210): 4 Pat 688. 

3a. See (’19) AIR 1919 Pat 237 (238). (Court in- 
vested with the power of a “Court” under 
the Land Acquisition Act.) 

4. (’96) 19 Mad 445 (447, 448). 

5. (’81) 6 Cal 513 (515). 

(’01) 28 Cal 238 (240, 241). 

6. (’16) AIR 1916 Pat 3 (3) ; 2 Pat L Jour 113. 

7. (’16) AIR 1915 Oudh 170 (170). (Munsif’s 
Court substituted for Sub-Judge’s Court.) 

8. (’26) AIR 1926 Pat 209 (210) : 4 Pat 688. 

9. (’81) 6 Cal 513 (616, 619). (Though it may 
thereby have ceased to have jurisdiction to 
execute the decree.) 

Note 5 

1. (’86) 10 Bom 200 (202). (Decree for money — 
Amount due under decree increased by accu- 
mulation of interest, beyond the pecuniary 
limits of the jurisdiction of the Court— It 
does not cease to have jurisdiction.) 

(1800) 6 Bom 682 (683). (Do.) 


(’14) AIR 1914 Bom 180 (181) : 38 Bom 662. 
(It was argued that Court which passed a 
decree “ceases to have jurisdiction to execute 
it” because after the passing of the decree a 
party (e. g., Court of Wards) is added in exe- 
cution who had ho been a party when the 
suit, wherein the decree was passed, was in- 
stituted would have deprived the Court of its 
jurisdiction— Held that notwithstanding the 
fact the Court could proceed with execution.) 
’33) AIR 1933 Cal 684 (687). 

’33) AIR 1933 Lah 687 (687) : 14 Lah 457. 
(Mortgage decree for sale in respect of pro- 
perties both within and without jurisdiction 
—Court has jurisdiction to sell in execution 
properties outside jurisdiction.) 

(’16) AIR 1916 Pat 3 (3) : 2 Pat L Jour 113. 
(Specially empowered Munsif of Court A 
pssing decree for over Rs. 1000— Succeeding 
Munsif having jurisdiction up to Rs. 1000 
dose not lose jurisdiction to execute the 
decree passed by his predecessor.) 

See also Note 8 to Section 17. 

2. (*07) 30 Mad 637 (639). 

See also the cases in Footnote (7) below.. 

8. See the cases in Footnote (7) bdow. 

4. (’98) 26 Cal 816 (816, 819). 

(1900) 27 Cal 272 (274, 276). 

C26) AIR 1926 Cal 679 (680). 
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But where the Political Agent at Kolhapur who had jurisdiction only over 
Sirdars passed a decree against a Sirdar and the latter thereafter died leaving heirs 
who were not Sirdars, it was held that the Political Agent's Court “ceased to have 
jurisdiction to execute'* the decree.® In the undermentioned case®* it was hold by the 
Madras High Court, on a consideration of the Government notifications relating to 
the question, that on the Court of the Subordinate Judge of Berhampore becoming 
a Court within the jurisdiction of the newly constituted Province of Orissa, it ceased 
to have jurisdiction to execute a decree passed by it while it had been in the Presi- 
dency of Madras but that the Court did not cease to exist. In Latchman Pundeh v. 
Maddan Mohan Shye^ it was held that the expression “ceased to have jurisdiction 
to execute” was intended to “meet such a case as the following : for example, where 
an Additional or Subordinate Judge attached to more than one district, having passed 
a decree in one district, leaves this district and sits in another district under the 
provisions of Section 15 of the Bengal Civil Courts Act, such Additional or Subordi- 
nate Judge is a Court. Where such a Court is sitting in a district other than that in 
which the decree was passed, it has not ceased to exist, but it has ceased to have 
jurisdiction to execute that particular decree.” 

It is now settled by a consensus of judicial opinion that where a decree is 
passed in respect of a certain property and subsequent thereto the area within which 
such property is situate is transferred to the jurisdiction of another Court, the Court 
which actually passed the decree nevertheless does not cease to have jurisdiction to 
execute it and can therefore entertain an application for execution thereof.^ But there 
is a difference of opinion as to whether it could sell the property which is situate 
outside the local limits of its jurisdiction.^ 


(’96) 22 Cal 871 (874, 876). 

(’21) AIR 1921 Pat 162 (154): G Pat L Jour 304. 

5. (’93) 17 Bom 162 (164). 

5a.(’39) AIR 1939 Mad 463 (464). 

6. (’81) 6 Cal 613 (619). 

7. (’25) AIR 1925 Bom 414 (414). (AIR 1920 
Mad 427 (PB), approved.) 

(’34) AIR 1934 Pac 192 (194): 13 Pat 21. 

(’31) AIR 1931 Cal 312 (316, 317, 318) : 58 
Cal 832. 

(’08) 35 Cal 974 (978). 

(’01) 28 Cal 238 (240, 241). 

(’96) 20 Cal 105 (106). 

(’81) 6 Cal 613 (516, 519). 

(’35) AIR 1935 Mad 935 (936). 

(’20) AIR 1920 Mad 427 (433):42 Ma^ 821 (FB). 
(This must bo deemed to have ovei’ruled tho 
d'.cisions in AIR 1914 Mad 162 ; AIR 1915 
Mad 602 ; AIR 1918 Mad 401 ; AIR 1917 
Mad 257 in so far as they held that the 
original Court cannot even entertain an 
application for execution.) 

(*19) AIR 1919 Mad 192 (193) ; 42 Mad 461. 
(This was a case in which a mortgage decr^ 
was passed by a Court which had no terri- 
torial jurisdiction but which was established 
in aid of other Courts.) 

(’26) 107 Ind Cas 195 (197) (Nag). 

. (’06) 9 Oudh Gas 281 (283). 

8. (’06) 85 Gal .974 (978). (No. It should transfer 


it to tho proper Court.) 

(’93) 20 Cal 105 (106). (No. It should transfer 
the decree to the Court having jurisdiction.) 
(’90) 17 Cal 699 (703, 704) (PB). (No. In this 
case the facts show that the suit itself was . 
instituted in a Court having no territorial 
jurisdiction.) 

(’88) 15 Cal 667 (669, 671). (Yes. In tho case 
of mortgage decree the Court which actually 
passed tho decree alone must execute it by 
sale of the properties.) 

(’81) 6 Cal 513 (615, dW). (No. Should not 
order sale but transfer it to Court having 
territorial jurisdiction.) 

(’27) AIR 1927 Mad 627 (629): 50 Mad 882. (No 
jurisdiction to sell — Case of a mortgage suit.) 
(’26) AIR 1926 Mad 421(424):49 Mad 746. (Yes. 
In the case of mortgage decrees, the Court 
which passed the decree can sell properties 
though transferred out of its jurisdiction.) 
(’24) AIR 1924 Mad 457 (457). (No. Transfer 
under S. 39 is obligatory.) 

(’20) AIR 1920 Mad 605 (506, 508): 43 Mad 135. 
(No. Transferee Court losing territorial juris- 
diction.) 

(’17) AIR 1917 Mad 272 (273). (Suit for parti- 
tion— It cannot execute the decree, but should 
transfer it to the Court having territorial 
jurisdiction.) 


Section 87 
Note 8 



420 


COUBT WHICH MAY EXECUTE DECREES 


Beption 87 There is also a conflict of opinion as to whether, in the circumstances set forth 

Note 6 above, the Court to which the local area is transferred can also entertain an applu 
cation to execute the decree. The High Court of Calcutta^ has held that it can. 

In Seeni Nadan v. Muthusami^ A. I. R. 1920 Madras 427 (F. B.), Wallis, 0. J., 
expressed an opinion (though it was obiter) that Section 150 of the Code conferred 
upon the Court of transfer jurisdiction to entertain an application for execution. This 
view has been adopted in the undermentioned decisions of the Madras High Court,®® 
by the Oudh Judicial Commissioner’s Court®^ and by the Bombay High Court also.^® 
On the other hand, it was held in later decisions of the Madras High Court^^ that 
the Court of the transferred area has no jurisdiction to entertain the application for 
execution. The difTorence of opinion is due to the different interpretations of Section 
150, infra. See Notes to Section 150. It is respectfully submitted that this last view 
is correct. Under Section 37 fftj a “Court which passed a decree” will include a Court 
other than that which actually passed it, only where the latter ceases to exist or 
ceases to have jurisdiction to execute the decree. If the jurisdiction of the Court which 
actually passed the decree does not cease by reason of the property dealt with by it 
being transferred to the jurisdiction of another Court, the Court of the transferred 
area is not a “Court which passed the decree.” Under Section 38 of the Code, a 
decree may be executed either by the “Court which passed the decree” or by the 
Court to which it is sent for execution. It follows, therefore, that the Court of the 
transferred area cannot entertain an application for execution of the decree. The mere 
fact that a temporary Court is established for a certain period and is thereafter 
continued cannot deprive that Court of its character of the Court which passed the 
decree. Hence, such Court has jurisdiction to entertain an application for the execu- 
tion of the decree, 

Where the Court is one and the same but is presided over by several Judges, 
the decree passed by one can be executed by the other. Section 37 (b) does not apply 
to such a case.^® 


Courts by which decrees may be executed 

Section 88 38 . L®- 223, para. 1.] A decree® may be executed^ either 

Court by which docroe Court which passed it ,» or by the Court 

may be executed. which it is Sent for execution.** 

[1877, S. 223, para. 1; 1859, Parts of Ss. 285 and 286.] 


(’30) MB 1930 Oudh 305 (308, 309). (No.) 

9. (’81) 6 Cal 513 (515, (519.) 

(’01) S8 Cal 388 (340, 341), (Distinguishing 
35 Cal 315.) 

9a.(’34) AIR 1934 Mad 83 (33). 

9b.(’06) 9 Oudh Cas 381 (383). 

10. (’35) AIR 1935 Bom 414 (414). 

11. (’33) AIR 1983 Mad 418 (419) : 55 Mad 801 
(SB). (The transferee Court can execute only 


after transmission of decree.) 

(’38) AIR 1938 Mad 746 (751). (Dissenting 
from AIR 1937 Mad 637 ; approved in A I B 
1983 Mad 418 (SB).) 

(’35) AIR 1986 Mad 935 (935). 

[See alto (’19) AIR 1919 Mad 193 (193) : 43 
Mad 461.] 

lla.(’36) AIR 1935 Mad 849 (849): 58 Mad 1009 
13. (’19) AIR 1919 Pat 867 (869). 



COUBT WHICH MAY EXECUTB DECBEES 


421 


1. Scope and object of the Section. 

2. **May be executed." See Note 3 to See* 

tion 86. 

3. Court which paMed the decree. See Sec- 

tion 87. 

4. Powers of Court to which decree is sent 

for execution. See Sections 41 and 42 and 
Order 21 Rule 16. 

4a.Powers of transferor Court after transfer 
of decree. See Notes to Section 42. 

5. What decrees may be executed. 

6. Territorial jurisdiction. 

7. Pecuniary jurisdiction. 

8. Executing Court, if can go behind decree. 


9. Executing Court may construe decree.;;; 

9a Executing Court may declare decree to 
' be incapable of execution. 

9b. Power of executing Court to fix order i in 
which mortgaged properties are to be 
sold. 

9c. Power of executing Court under rent 
decree. 

9d. Power of executing Court to enforce 
agreements between parties in course of 
execution proceedings. See Section 47 
Noto 41. 

10. Simultaneous executions. 

11. Execution proceedings and res judicata. 


Other Topics 

Inconsistent decisions in oxccution. Sec S. 11 Note 100 Pt. (3). 

Interest or mesne profits when added exceeding jurisdiction. See Not e7. 
Step-in-aid. See S. 48 Note 8 P-N (2). 


1. Scope and object of the Section# — Under this Section a decree may be 
executed^ — 


(a) by the “Court which passed the decree**^* which is defined in Sec- 
tion 37, antCt or 

(i) by the Court to which it is sent tor execution — See Section 39. 

A Court which is neither the Court which passed the decree nor the Court to 
which the decree is transferred tor execution cannot, as a general rule, execute the 
decree.^*'* There are, however, some exceptions. A decree may be executed also by the 
Court to which the execution i)roceodings may be transferred under the provisions of 
Section 24.® Again, it has been held by the Patna High Court in the undermentioned 
case’* that where there are two independent Courts within the same territorial limits 
having concurrent jurisdictioii, it is open to either of the Courts to execute the decree 
of the other. Under Section 63, whore a property is attached in execution of decrees 
of more Courts than one, the Court of the highest grade is the Court by which the 
property should be sold. (See Section 63, Note 5.) Under 0. 21 R. 16 an application 
tor oxccution by the transferee of a decree can bo made only to the Court which 
passed the decree. (See 0. 21 R. 16, Noto 12.) 

Where a Court has, at the time of the presentation of an execution petition, 
no jurisdiction over it or could only exercise its jurisdiction irregularly, the Court is 
not bound to dismiss the execution petition if it afterwards obtains jurisdiction.^ 

Sections 38, 39, 41, 42, 45 and 46 of the Code apply to the Arakan Hills. 
See tne Arakan Hills District Laws Regulation I of 1916, Schedule I. 


Section 38 — Note 1 

1. (’12) 35 Mad 588 (590). 

(’22) AIR 1922 Nag 189 (191). 
la.(’35) AIR 1935 Mad 849 (850): 58 Mad 1009. 
(Temporary Court established for one year 
and continued thereafter — Its character as 
Court passing the decree is not lost and it 
can execute the decreets passed by it in the 
previous year.) 

Iaa.(’d6) AIR 1986 Fat 616 (616) : 15 Pat 439. 

2. (’25) AIR 1925 All 276 (277): 47 All 67. 


(’96) 22 Cal 871 (874). (Jurisdiction conferred 
on a Court by an order of transfer under Sec. 
24, C. P. Code, transferring the suit for trial 
to it does not necessarily terminate as soon 
as the decree is passed.) 

[See (’81) 6 Bom 680 (681). (Held that 
District Judge has power to withdraw an 
application for oxccution of a decree.)] 

3. (’19) AIR 1919 Pat 867 (869). 

[See also (’09) 4 Ind Cas 510 (611) (Cal). 

(’86) AIR 1985 Pat 468 (469).] 

4. (’34) AIR 1934 Mad 288 (286) : 67 Mad 796. 
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2. '*Hay be exeonted.” — See Note 3 to Section 36. 

8. Court whloh passed the decree. — See Section 37. 

4. Powers of Court to which decree is sent for execution. — See 

Sections 41 and 42 and 0. 21 B. 16. 


4a. Powers of transferor Court after transfer of decree. — See Notes 
to Section 42. 


6. What decrees may be executed. — Where a decree is reversed or modified 
or affirmed on appeal, the only decree capable of execution is the appellate decree.^ 
In exceptional cases, however, where the appellate judgment does not even affirm tiie 
decree of the lower Court, but simply dismisses the appeal, the general rule that the 
appellate decree alone is the one to be executed does not apply and the Courts should 
allow execution of the decree of the original Court.^ 


Where the appellate decree affirms the lower Court's decree with all its specifi- 
cations, it would be competent to the executing Court to look at the latter decree for 
information as to its contents.^ But it is always desirable that the appellate decree 
should embody so much of the lower Court's decree as it is intended to affirm, as 
this avoids the necessity for reference to the superseded decree.^"® 

A purely declaratory decree is not capable of execution and a decree originally 
capable of execution may also subsequently become incapable of execution.^ The ques- 
tion whether a decree is executable has to be settled primarily upon the form or the 


Note 5 

. (’33) AIR 1933 Lah 859 (869). (Preliminary 
and final decree obtained— Final decree sought 
to bo executed— Preliminary decree modified 
in appeal by a compromise — Original final 
decree is not executable and a fresh final 
decree must be obtained.) 

(72) 14 Moo Ind App 466 (491) (P C). 

(’01) 23 All 152 (158); 27 Ind App 209 (P C). 
(Appeal to Privy Council — Decree to he exe- 
cuted is that of the Privy Council.) 

(’98) 20 All 493 (495). 

(’91) 13 All 394 (395). 

(’89) 11 All 346 (347). 

(’89) 11 All 314 (318) (FB). 

(’89) 11 All 267 (274) (FB). 

(’82) 4 All 376 (379) (FB). 

(’30) AIR 1930 Bom 225 (227). (Cases turning 
on limitation cited.) 

(’14) AIR 1914 Bom 132 (134) : 39 Bom 175. 
(’98) 22 Bom 500 (506). 

(’95) 19 Bom 258 (260). 

(’30) AIR 1930 Cal 308 (310). 

(’17) AIR 1917 Cal 417(419). (Dismissal under 
0. 41 R. 11.) 

(’18) AIR 1918 Cal 133 (134). 

(’98) 25 Cal 311 (313). (But where appellate 
decree simply dismisses lower Court's decree, 
time for redemption fixed by latter not ex- 
tended — Obiter.) 

(’95) 22 Cal 467 (472). 

(’93) 20 Cal 551 (656). (Appeal to Privy Coun- 
cil — Decree to be executed as that of the 
Privy Council.) 

(’82) 8 Cal 218 (224) (FB). 

(’76) 23 Suth W B 57 (68). 


’71) 7 Beng h R 704 (714) (F B). 

’06 1906 Pun Re No. 48, p. 172 (179, 184). 
(’92) 15 Mad 170 (171). 

(’31) AIR 1931 Pat 27 (29) ; 9 Pat 829. (Ap- 
plication to execute trial Court's decree men- 
tioning afiirmance on appeal — Sufladont 
compliance.) 

(’18) AIR 1918 Pat 260 (261) ; 3 Pat L Jour 
116. (Appeal to Privy Council — Decree to be 
executed as that of the Privy Council.) 

[See (’33) AIR 1933 P C 68 (70): 60 Cal 662: 
60 Ind App 83 (P C). 

(’12) 14 Ind Cas 299 (300) : 39 Cal 926.] 

2. (’21) AIR 1921 Low Bur 37 (42): 11 Low Bur 
Rul 163. 

(’14) AIR 1914 P C 65 (66) : 36 All 284 : 41 
Ind App 104 (P C). (Dismissal for default 
of prosecution.) 

(’14) AIR 1914PC66(67):36A11360(PC). (Do.) 
(’91) 15 Bom 370 (373). (Appeal withdrawn 
— Original decree alone can be executed.) 
(’24) AIR 1924 Cal 830 (832) : 61 Cal 715. 
(Dismissal for default of prosecution.) 

(’17) AIR 1917 Cal 728 (730): 44 Cal 954. (Do.) 
(’69) 4 Mad H C R 32 (39). (Do.) 

3. (’84) 6 All 48 (49). 

(’82) 4 All 376 (378) (F B). 

(’85) 7 All 366 (368, 369). 

(’83) 5 All 589 (690). (Costs of lower Court 
awarded although not specified in appellate 
decree.) 

4.6.(’73) 10 Beng L R 101 (114): 14 Moo Ind App 
466 (P C). 

7. (’13) 19 Ind Cas 376 (376) (All). (Where a 
decree gives a life estate to A and he dies 
before execution is taken out, it becomes in- 
capable of execution.) 
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.language of the decree itself. The test to ascertain whether a decree is executable is 
whether there is a direct and definite order to a definite person to do or to refrain 
from doing a definite thing.^'^ 

Every decree to be executed must, as a rule, be a subsisting 

6. Territorial Jurisdlotion. — As a general rule territorial jurisdiction is a 
condition precedent to a Court executing a decree,^*^ and neither the Court which 
passed the decree^ nor the Court to which it is sent for execution^ can execute it in 
respect of property lying outside its territorial jurisdiction. To this rule, however, 
there are certain exceptions : * 

1. Where the suit is instituted, under Section 17 of the Code, in Court A in 
respect of properties situated within the jurisdiction of Courts A and the decree 
passed in the suit can bo executed by Court A even in respect of properties situated 
within the jurisdiction of Court £. The reason is that where a Court has acquired 
jurisdiction in a suit, such jurisdiction will continue in execution proceedings also.^ 
Court A can also send the decree for execution to the Court and the latter Court 
can then execute the decree against such property.^ 

2. Where subsequent to the passing of a decree by Court A in respect of 
certain properties, the territory within which such properties are situate is trans- 
ferred to the jurisdiction of Court J5, Court A, nevertheless, does not cease to have 
jurisdiction to execute the decree and can entertain an application for execution.^ 
There is a conflict of opinion whether it could sell the property or order its delivery 
to the decree- holder,® 


(’34) AIR 1934 Oal 402 (404) : 61 Gal 146. 
(’95) 19 Bom 546 (549). (Decree superseded by 
agreement— No execution.) 

(’95) 22 Cal 903 (908). (Decree creating charge 
— Remedy by way of suit.) 

(’95) 22 Cal 859 (863, 864). (Do.) 

(’98) 2 Cal W N 33 (33). (Do.) 

(’21) AIR 1921 Lab 376 (377). 

(’82) 4 Mad 219 (220). (lOecrce incapable of 
execution.) 

(’07) 2 Mad L Tim 94 (95). (Declaratory 
decree incapable of execution.) 

(’26) AIR 1926 Nag 158 (160) : 21 Nag L R 
148. (Part capable of execution if indepen- 
dent, is executable.) 

(’34) AIR 1934 Pesh 3 (4). (The insertion of 
a clause that decree may bo executed cannot 
change its nature.) 

[See also (’80) 5 Cal L Rep 176 (178).] 
7a.(’34) AIR 1934 Mad 680 (680, 681). 

8. (’03) 30 Cal 718 (721). 

(’06) 29 Mad 175 (176). (Attachment when 
ex parte decree had been sot aside — Void.) 
(’33) AIR 1983 Lah 859 (859). (Preliminary 
decree and final decree — Ap^l from preli- 
minary decree and compromise modifying 
such decree— Final decree as such cannot bo 
executed unless fresh final decree is obtained.) 

Note 6 

la.(29) AIR 1929 Lah 645 (646). 

1. (’29) AIR 1929 Gal 818 (818) : 57 Oal 67. 


(’81) 7 Cal 410 (412). 

(’30) AIR 1930 Cal 502 (503) : 57 Cal 964. 
(Rule has primary reference to execution as 
defined in B. 51 (b) and not applicable to 
sales by receivers.) 

(’ll) 11 Ind Cas 417 (418): 39 Cal 104. 

(’91) 18 Cal 526 (530). 

(’90) 17 Cal 699 (703) (F B). 

(1862) 1 Hyde 136 (139). 

(’32) AIR 1932 Pat 148 (149); 11 Pat 473. 

2. (’20) AIR 1920 Mad 505 (506): 48 Mad 135. 
(’18) AIR 1918 Mad 17 (17). 

[But see (’38) AIR 1938 Pat 237 (238).] 

3. (’87) 14 Cal 661 (668). ' (Suit on mortgage.) 
(’92) 19 Cal 13 (15). (Do.) 

(’39) AIR 1939 Cal 403 (409). (Mortgage decree 
for sale — - S. 39 does not compel transfer of 
decree.) 

(’94) 21 Cal 639 (641). (Suit on mortgage.) 
(’16) AIR 1916 Mad 632 (632). 

(’28) 107 Ind Cas 195 (197) (Nag). (Where 
business of Court transferred under S. 150.) 
(’25) AIR 1925 Pat 139 (139, 140). (Suit oil 
mortgage.) 

[See also (’02) 1902 Pun Re No. 8, p. 80 (35).] 

4. (’18) AIR 1918 Lah 63 (64) : 1918 Pun He 
No. 43. 

5. See Note 5 to S. 37, particularly cases in foot- 
note (7). 

[See also (’85) AIR 1985 Mad 985 (935).] 

6. See note 5 to S. 87, particularly cases in foot- 
note (8). 
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Beotlon 88 8. Where a single revenue-paying estate is situate within the jurisdiction of 

Notes flrB Court A and of Court B, Court A can execute a decree for money passed by it by 
attachment and sale of the whole property/ 

4. The salary of a public officer or of a servant of a Bailway Company or 
of a local body may be attached by a Court although the disbursing officer is outside 
the limits of its local jurisdiction/ 

7t Peouniary jurisdiction. — It has been observed in Section 6 ante that 
whore a Court has jurisdiction at the time of the institution of a suit, it does not lose 
it by any change in the value of the subject-matter after the institution, and that it 
can pass a decree in such a suit for an amount even exceeding its pecuniary jurisdic- 
tion. It follows that the Court can execute the decree even when the decretal amount 
plus the interest or mesne profits exceeds the limits of its pecuniary jurisdiction.^ 

But, can a Court to which a decree is sent for execution execute the decree if 
its value exceeds the limits of its pecuniary jurisdiction? No, according to Bombay,* 
Calcutta,® Lahore,^ Patna,® and Kangoon.® Yes, according to Madras.^ The ground on 
which the Madras decisions proceed is that in the classes of casos mentioned in Section 
223 of the old Code (now Section 39), a special and extraordinary jurisdiction is 
created in the Court to which the decree is sent for execution and this is inferred 
mainly from the fact that sub-section (2) mentions that when a Court of its own 
motion sends a decree for execution to another Court, the latter must be a Court of 
competent jurisdiction whereas sub-section (1) does not say so. 

8. Executing Courti if can jo behind decree. — An executing Court cannot 
go behind the decree.^ In other words, the jurisdiction of the Court executing a decree 
must be determined with reference to and is circumscribed by the directions contained 

7. See 6. 21 R. 3. 

(1886) 12 Cal 307 (312). 

('83) 12 Cal L Rep 404 (406). 

(’82) 8 Cal 703 (706). 

[See also (’78) 2 Cal L Rep 334 (336). (The 
sale of part of single taluq in two districts 
is void.)] 

8. See 0. 21 R. 48. (The decision in 1895 Pun 
Rc No. 40, p. 165 decided under the old Code 
must be regarded as obsolete under the new 
Code.) 

Note? 

1. (’86) 10 Bom 200 (202). 

(’33) AIR 1933 Sind 128 (128). (Such a decree 
can be transferred for execution to another 
Court with like powers.) 

(’12) 15 Ind Cas 252 (254) : 40 Cal 56. 

(’94) 21 Gal 550 (554). 

(’39) AIR 1939 Rang 115 (117) : 1939 Bang 
L R 134. 

2. (’88) 12 Bom 155 (157). 

3. (’10) 37 Cal 674 (577). 

’20) AIR 1920 Cal 275 (276). 

’89) 16 Cal 465 (467). 

(’89) 16 Cal 457 (464). 

4. (’01) 1901 Pun Re No. 0, page 35 (39) (F B). 

(Overruling 1887 Pun Re No. 31.) 

5. (’22) AIR 1922 Pat 188 (189) : 1 Pat 651. 

[See also (’36) AIR 1936 Pat 177 (178). (The 

execution of a decree passed in a suit can 
only be carried out by a Court which is 


competent to entertain the suit of the 
particular value.)] 

6. (’ll) 12 Ind Cas 27 (28) (Rang). 

7. (’94) 17 Mad 309 (311, 312, 313). 

(’92) 15 Mad 345 (347). 

(’14) AIR 1914 Mad 206 (206). 

(’10) 5 Ind Cas 165 (155) (Mad). 

(’84) 7 Mad 397 (399). 

Notes 

1. (’12) 14 Ind Cas 506 (607) : 34 All 321. 

(’32) AIR 1932 Bom 483 (483). (Decree against 
father and sons without any restriction. Sons 
cannot in execution pleiid that execution 
against them must be restricted to their 
interest in the family property.) 

(’38) AIR 1938 P C 99 (100) : 32 Sind L R 
401 (P C). (In execution proceedings, the 
question as to whether the view of the Court 
which passed the decree is right or wrong ia 
no longer open.) 

(’35) AIR 1935 All 269 (271). 

(’33) AIR 1933 All 113 (114). 

(’31) AIR 1931 All 38 (40). (Decree on mort- 
gage— Question as to legality of mortgage 
cannot 1)6 gone into in execution.) 

(’20) AIR 1920 All 129 (131) : 42 All 544. (But 
it can recognize a discharge subsequent to 
decree.) 

(’18) AIR 1918 All 96 (96) : 40 All 659. 

(’14) AIR 1914 All 230 (231). 

(’98) 1898 All W N 17 (17). 
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in the decree. It has no power to go behind it or question its legality or correctness.* 
This is based on the principle that a proceeding to enforce a judgment is collateral 


(’82) AIR 1932 Bom 462 (463). 

(’22) AIR 1922 Bom 196 (196) : 46 Bom 248. 
(Objection that a defendant was not im- 
pleaded in appeal and as such decree could 
not bo executed adversely to him does not lie.) 
(’03) 6 Bom L R 1036 (1040). 

(’87) 11 Bom 637 (639). (Decree against pro- 
perty— Personal execution cannot be taken.) 
(’26) AIR 1926 Cal 109 (110). 

(’16) AIR 1916 Gal 122 (123). 

(’12) 16 Ind Gas 735 (788) (Gal). (A term of 
compromise not embodied in decree — Execu- 
tion only as decree stands.) 

(’08) 8 Gal L Jour 20 (26). (Objection that 
property in a mortgage decree for sale does 
not belong to the judgment-debtor— Invalid.) 
(’04) 31 Gal 179 (182). (Pre-decree agreement 
cannot be set up in answer to execution.) 
(’36) AIR 1936 Lah 704 (704) : 17 Lah 187. 
(Decree against all defendants — Objection by 
one of the defendants that he is not personally 
liable cannot be entertained by the executing 
Court.) 

(’86) AIR 1935 Lah 549 (650). (Mortgage decree 
regarding certain property against father — 
Sons cannot object that the property was 
their personal property and not liable under 
the mortgage by the father.) 

(’31) AIR 1931 Lah 645 (646). (Same point 
as in AIR 1932 Lah 529). 

(;82) AIR 1982 Lah 629 (530). (Decree order- 
ing sale of property — Plesi in execution that 
land l)eing that of agriculturist cannot be 
sold by virtue of the provisions of Punjab 
Alienation of Land Act cannot be taken, but 
see however AIR 1933 Lah 397 (399).) 

(’26) 99 Ind Gas 999 (1000) (Lah). 

(’38) AIR 1938 Mad 809 (809). (Decree not 
showing minor as not properly served— Decree 
must bo executed as it stands.) 

(’37) AIR 1937 Mad 134 (136) : I L R (1937) 
Mad 329. (Decree for sale of mortgaged pro- 
perty — Judgment-debtor alleging that pro- 
perty is not liable to sale being inalienable — 
Executing Court is not entitled to enquire 
into plea — AIR 1935 Mad 647, Reversed.) 
(•33) AIR 1933 Mad 175 (176). (Personal decree 
against one member of a Hindu fnmily — No 
decree against others— Decree-holder cannot 
pi ove in execution that the decree was against 
the defendant as manager.) 

(’32) AIR 1932 Mad 657 (658). (Terms of 
compromise in compromise decree beyond 
scope of suit — Plea of non-exccutability can- 
not be raised in execution — Appeal sigainst 
decree is remedy.) 

(’26) AIR 1926 Mad 270 (271). 

(’20) AIR 1920 Mad 183 (187) : 48 Mad 786. 
(*06) 29 Mad 314 (317). 

(’02) 26 Mad 537 (639). 

(’01) 24 Mad 666 (669). 

(’93) 3 Mad L Jour 220 (221). 

(’26) AIR 1926 Nag 361 (862). 


(’32) AIR 1932 Pat 184 (186). (Decree giving 
personal relief against defendant— He cannot 
plead in execution that there is no personal 
liability.) 

2. (’28) 1928 Mad W N 227 (227). (e. g. on the 
ground of want of proper representation of 
minor.) 

(’32) AIR 1932 Cal 517 (620). (Decree ordering 
sale — Saleability of the properties cannot be 
questioned in execution — Remedy is appeal 
against decree.) 

(’38) AIR 1938 P C 98 (100) ; 32 Sind L R 
401 (P C). 

(’37) AIR 1937 All 613 (514). 

(’33) AIR 1933 All 649 (652) : 65 All 776. 
(Part of compromise not relating to suit but 
Court holding that it relates to suit and 
passing decree thereon — Decree is not a nullity 
and cannot be questioned in execution.) 

(’31) AIR 1931 All 746 (747). (Executing 
Court cannot refuse to execute on ground of 
some irregularity committed in the suit 
before the decree was passed.) 

(’15) AIR 1916 All 57 (58) : 37 All 278. 

(*98) 20 All 387 (338, 339). 

(’70) 6NWPHCR98 (98, 99). (It cannot 
see whether a minor was or was not properly 
represented.) 

(’07) 1907 All W N 286 (286). 

(’85) AIR 1935 Bom 96 (96). (Decree .against 
property— Contention that it cannot be sold 
in execution cannot be raised.) 

(’33) AIR 1933 l?om 298 (301, 302). (Party 
not making objection to recording of a com- 
promise cannot in execution question the- 
legality of the compromise.) 

(’21) AIR 1921 Bom 228 (228) : 46 Bom 503. 
(’35) AIR 1935 Cal 631 (634) : 63 Cal 92. 

(’83) AIR 1933 Cal 496 (497,498). (Executing 
Court cannot consider whether the decree as 
it stands is defective or faulty.) 

(’33) AIR 1933 Cal 85 (89); 60 Cal 191. (Decree 
against person under disaljility without pro- 
per representation cannot be challenged on 
that ground in execution.) 

(’25) AIR 1926 Cal 203 (203). (Objection that 
the decree sought to be executed was passed 
against a wrong person.) 

(’20) AIR 1920 Cal 103 (104). 

(’17) AIR 1917 Cal 844 (845) : 44 Cal 627. 
(o.g. an objection, that it was passed against 
a lunatic or minor not properly represented.) 
(*15) AIR 1916 Cal 122 (123h 
(’10) 8 Ind Gas 26 (28) (Cal). (Objection that 
a decree was pass^ against an infant repre- 
sented by his mother as his guardian ad litem 
in contravention of 0. 82 R. 4.) 

(’02) 6 Cal W N 796 (798). 

(*34) AIR 1934 Lah 488 (439) : 16 Lah 772. 
(’83) AIR 1933 Lah 46 (46). (Award made rule of 
Court — Decree not a nullity on the face of it 
— Executing Court cannot go behind decree.) 
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to the judgment, and, therefore, no enquiry into its regularity or validity can be per. 
mitted in such a proceeding.’ It follows that the executing Court must execute the 
decree as it stands and according to its terms.’ It cannot enter into a criticism of the 


(’82) AIB 1932 Lah 534 (634) : 14 Lah 6. 

(’82) AIB 1982 Lah 529 (680). (Plea that pro. 
pertyboingofau agriculturist cannot bo sold, 
cannot be raised for first time in executing 
Court when decree orders sale of that property.) 
(’26) 99 Ind Cas 636 (636): 27 Pun L R 760 (751). 
(Execution of award — Validity of award, if 
can be gone into.) 

(’24) AIR 1924 Lah 448 (448) : 5 Lah 64. (A 
minor not properly represented.) 

(’20) AIR 1920 Lah 79 (80). (But executing 
Court must decide about executability of 
decree.) 

(’13) 1913 Pun Re No. 68, page 254 (256). 
(’38) AIR 1938 Mad 144 (144). (Final decree 
providing for sale of a particular item to dis- 
charge prior mortgage debt — Executing Court 
cannot question such direction.) 

(*35) AIR 1935 Mad 598 (599). 

(’34) AIR 1934 Mad 40 (44) : 67 Mad 426. 
(Executing Court cannot refuse to execute 
award under the Co-operative Societies Act 
unless it is apparent on the face of it that it 
is passed without jurisdiction.) 

(’33) AIR 1933 Mad 197 (198). 

(’16) AIR 1916 Mad 20 (22) : 39 Mad 570. 
(’82) 4 Mad 324 (325). (Objection that suit 
was not sustainable cannot be taken.) 

(’37) 20 Nag L Jour 6 (7). (Court executing 
award cannot question correctness of award.) 
(’18) AIR 1918 Oudh 105 (108). 

(’36) AIR 1936 Pat 93 (95) ; 15 Pat 51. (Court 
executing final decree cannot investigate 
whether application for final decree was time 
barred.) 

(’34) AIR 1934 Pat 426 (427). 

(’34) AIR 1934 Pat 203 (204) : 13 Pat 17. 
(Compromise decree — Objection as to one of 
the terms being outside the scope of the suit 
cannot be entertained by executing Court — 
Remedy is by way of review or appeal.) 

(’33) AIR 1933 Pat 161 (163) ; 12 Pat 77. 
(Where Court passing mortgage decree defi- 
nitely lays down order in which properties 
are to bo sold, executing Court cannot ignore 
this order and change it.) 

(’32) AIR 1932 Pat 237 (238). 

(’32) AIR 1932 Pat 184 (185). 

(’29) 118 Ind Cas 143 (144) (Pat). 

(’25) AIR 1925 Pat 516 (517). (Objection that 
suit was not sustainable cannot be taken.) 
(’17) AIR 1917 Pat 140 (141). (e. g. an objec- 
tion that it was passed against a lunatic or 
minor not properly represented— Lunatic.) 
(’16) AIR 1916 Low Bur 36 (36). 

(’33) AIR 1933 Sind 130 (131). 

(’ll) 11 Ind Cas 192 (195) ; 5 Sind L R 71. 
C/. foot-note (19) infra. 

3. (’17) AIR 1917 Cal 844 (847) : 44 Cal 627. 

4 . (’98) 20 All 397 (899). 


(’84) 7 All 194 (196). (Cannot execute' before 
the period fixed in the decree.) 

(’85) AIR 1935 All 359 (860). (Decree against 
minor plaintiffs — Guardian of the minor not 
shown in decree as party— Decree cannot be 
executed against the guardian.) 

(’84) AIR 1934 All 798 (794). (Suit between 
trustee and stranger— Decree granting costs 
against trustee — No direction how to be 
executed — Trustee personally liable.) 

(’38) AIR 1933 All 743 (744); (Execution Court 
cannot consider language of preliminary 
decree if it is at variance with nnal decree, 
and cannot order sale of entire mortgaged 
property when decree directs sale of only 
half of the mortgaged property.) 

(’22) 67 Ind Cas 763 (753, 754) (All). 

(’16) AIR 1915 All 67 (58) : 37 All 278. 

(’70) 2NWPHCR59 (60). (Allowing pay- 
ment in instalments.) 

(’83) 5 All 53 (54). (Whether the decree con- 
tained a direction for mesne profits or whe- 
ther the payments made right or wrong 
could not be considered.) 

(’32) AIR 1982 Bom 462(463). (Decree against 
defendants 1 and 2 only — Executing Court 
must execute it against defendants 1 and 2 
and not against defendant 3.) 

(’87) 11 Bom 637 (539). (As where it directed 
the recovery of the money from the property 

(’82) 1882 Bom F J 284 (284). (Objection that 
property in a mortgage decree for sale can- 
not be sold docs not lie in execution.) 

(’70) 18 Suth W R 123 (124). 

(’34) AIR 1934 Lah 438 (439). (Decree direct- 
ing sale of mortgaged property- Executing 
Court cannot refuse to sell.) 

(’34) AIR 1934 Lah 115 (116) : 15 Lah 326. 
(Decree for payment of money— Judgment- 
debtor cannot iu execution prove that he was 
sued only as member of joint family and 
was minor when debt was contracted.) 

(’22) 67 Ind Cas 740 (740) (Lah). 

(’26) AIR 1926 Mad 1144 (1144). (Question of 
marshalling decided in judgment cannot bo 
re-opened iu execution.) 

(’26) AIR 1926 Mad 118(113). (Objection that 
execution cannot proc^ against certain 
assets liable under decree does not lie.) 

(’21) AIR 1921 Mad 85 (86). 

(’16) AIR 1916 Mad 795 (798). 

(’14) AIR 1914 Mad 170 (170). (Cannot refuse 
execution against person when decree directs.) 
(’87) 10 Mad 288 (288). 

’86) 9 Mad 80 (82). 

’15) AIR 1915 Oudh 142 (148). (Can enter- 
tain an objection impunging the right of the 
decree-holder to proceed against any pro- 
perty other than that charg^ in the decree.) 
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deoree,^ or give relief against its rigour,® or add to or alter the decree^ oven in the 
light of subsequent events/* or correct errors,® or grant a relief not contemplated by 
the decree,® such as allowing costs or interest or mesne profits,^® or question the right 


(»37) AIR 1937 Pat 618 (619). 

(*26)AIR 1925 Sind 318 (319). (Partition 
cannot be ordered in execution where decree 
granted only declaration.) 

(’10) 10 Ind Gas 975 (976, 977): 4 SindLB 244. 
[See also (’36) AIR 1936 Lah 448 (449).] 

5. (’87) 11 Bom 528 (532). 

(’24) AIR 1924 Nag 378 (381). 

6. (’01) 28 Oal 353 (361); 28 Ind App 57 (P C). 
(’32) AIR 1932 Pat 237 (238). (Decree granting 
interest --- Executing Court cannot refuse 
interest.) 

(’93-1900) 1893-1900 Low Bur Rul 375. 

(’35) AIR 1935 Sind 140(141). (Decree allowing 
instalments made rule of Court — Execution 
Court cannot grant relief by allowing further 
instalments.) 

7. (’74) 24 Suth W R 193 (196) : 2 Ind App 219 

(P C). 

(’33) AIR 1933 Pat 161 (163) : 12 Pat 77. 
(Mortgage decree laying down order in which 
properties are to bo sold— Executing Court 
cannot sell the properties in a diHorent order.) 
(’22) AIR 1922 All 27 (28): 44 All 350. 

’19) AIR 1919 All 193 (194): 41 All 517. 

’15) AIR 1915 All 233 (234). (Even if the 
decree is ambiguous.) 

(’69) 1 N W P 1£ C R 198 (199). 

(’09) 2 Ind Cas 296 (297) (Bom). (Adding to.) 
(’05) 29 Bom 79 (81). (Cannot order court- foe 
not required in decree.) 

(’02) 26 Bom 707 (710). 

(’91) 15 Bom 644 (646). (Enlarging time for 
payment by allowing further time under 
preliminary decree.) 

(’83) 13 Bom 106 (109). (Extension of period 
of redemption.) 

(1864) 2 Bom H C R A C 101 (103). 

(’35) AIR 1935 Cal 619 (620) : 63 Cal 181. 
(Where the executing Court and the Court 
which passed the decree are one and the 
same, the Court can amend the decree in the 
course of the execution.) 

(’35) AIR 1935 Gal 245 (246). 

(’34) AIR 1934 Cal 793 (794). 

(’26) 97 Ind Cas 576 (576) (Cal). (Agreement 
contemporaneous with decree not to execute 
decree cannot be pleaded in execution.) 

(’22) AIR 1922 Gal 311 (313). 

(’17) AIR 1917 Cal 288 (289). (Or amend.) 
(’12) 16 Ind Cas 719 (720) (Cal). 

(*01) 28 Cal 353 (361) : 28 Ind App 57 (P C). 
(’82) 8 Gal 332 (336) : 9 Ind App 1 (P G). 

(’78) 3 Cal 161(170, 171): 4 Ind App 137 (PC.) 
^’71) 16 Suth W R 275 (275). (Even by con- 
sent of parties.) 

(’68) 9 Suth W R 387 (388). (Alteration in 
amount of the decree.) 

2 Hay 113 : Marsh 244. (Alter amount.) 
(’27) AIR 1927 Lah 894 (895). (Execution 
against person cannot bo denied contrary to 
decree.) 


(’13) 18 Ind Cas 48(49): 1913 Pun Re No. 68. 
(Fixing period for redemption not fixed in 
decree.) 

(’37) AIR 1937 Mad 109(109): 1936 Mad WN 
1375 (1376). (Decree silent about interest — 
Agreement to pay interest in execution — 
Executing Court cannot enquire into such 
agreement and modify the decree.) 

(’35) AIR 1935 Mad 429 (430). 

(’34) AIR 1934 Mad 40 (42, 44) : 57 Mad 426. 
(Registrar of Co-operative Societies is a Court 
— Executing Court cannot refuse to execute 
the .award nor could it amend it in any way.) 
(’87) 10 M.ad 283 (288). (Cannot extend scope 
of decree ) 

(’37) AIR1937 Nag 120(121): I LR (1937) Nag 
344. 

(’24) AIR 1924 Oudh 434 (435) : 21 Oudh Cas 
218. (Or amend by directing a set-off). 

(*16) AIR 1916 Oudh 338 (339). (Cannot add 
premia paid by decree-holder after decree to a 
Fire Insunance Co. to save the property.) 

(’26) AIR 1926 Pat 411 (412). 

(’24) AIR 1924 Pat 263 (264) : 3 Pat 221. 
(Decree for sale — Executing Court cannot 
require surrender of possession before ordering 
execution.) 

(’09) 3 Sind LR 137 (139): 4 Ind Cas 479(480). 
[See (’97) 19 All 480 (481). 

(’33) AIR 1933 Cal 627 (629) : 60 Cal 
75.3. (Executing Court and Court passing 
decree same— Amendment made by Court 
not objectionable.) 

(’24) AIR 1924 Nag 419 (421) '; 22 Nag L R- 

121 .] 

7a. (’16) AIR 1916 Cal 923 (923). 

(’68) 10 Suth W R 95 (96). 

8. (’69) 1 N W P H C R 168 (170). 

(’70) 2 N W P H C R 184 (185). 

(’86) 8 All 377 (380). (No power to amend.) 
(’22) AIR 1922 Mad 186 (186). (No power 
even to amend obvious error in the decree.) 
(’35) AIR 1935 Oudh 57 (58) : 10 Luck 508. 

9. See cases in foot-note (10) below. 

(’26) 94 Ind Cas 212 (212) (Lah). 

(’35) AIR 1935 All 186 (187). (The Court has 
no jurisdiction to make any inquiry in exe- 
cution as to the amount of prospective 
damages after the case has been decreed. The 
fact that the decree directs that the matter 
would be taken up in execution proceedings 
cannot invest the execution Court with juris- 
diction which is not given to it by the Code 
or by any other law and therefore the execu- 
tion Court is barred from adopting that 
procedure.) 

10. (’22) AIR 1922 All 27 (28) : 44 All 350. (Award 
of costs not in decree.) 

(’77) 3 Cal 161 (171):4 IndApp 137 (PC). (Costs.) 
(’81) 8 Cal 332 (335, 336) : 9 Ind App 1 (PC). 
(Interest on mesne profits.) 
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(tootiOB 88 of the person whose name is on the record to execute the decree.^^ Nor can it go into 

Notes the question whether the decree was a valid one^^ or was obtained by fraud.^^ 

But, can an executing Court question the jurisdiction of the Court which 
passed the decree ? The question depends again upon another question, whether the 
executing Court is the very Court which passed the decree, or one to which the decree 
has been transferred for execution. Under Section 225 of the old Code corresponding 
to 0. 21 B. 7, it was held in some cases that the Court to which a decree was sent 
for execution was not precluded from entertaining any objection as to the jurisdiction 
of the Court which passed the decree.^^ The words “or of the jurisdiction of the Court 
which passed it” which occurred in Section 225 have now been omitted in 0. 21 B. 7. 
It has now been held that the result of this omission is that the transferee Court 
cannot question the jurisdiction of the transferor Court which passed the decree.^^* 
But where the execution Court is the very Court which passed the decree, the 
answer must depend upon general principles of law as modified by legislative enact- 
ments, if any. It is a general principle of law that where a Court has no jurisdiction 
over a litigation, its judgments and orders, however precisely certain and technically 
correct, are merely nullities and can bo declared to be void by every Court in which 
they may be presented.^® As seen in Note 1 to Section 21, there are two legislative 
exceptions to this rule, the first, with reference to the pecuniary jurisdiction,^® and the 


(’75) 24 Suth W B 193 (195) : 2 Ind App 219 
(PC). (Interest not awarded in decree.) 

(’71) 16 Suth WR 302 (303). (Interest on costs 
when not mentioned in the decree.) 

(’70) 13 Suth W R 11 (13). 

(’17) AIR 1917 Mad 212 (213). (Ascertaining 
the amount due to a puisne mortgagee who 
did not dofond the suit.) 

(’83) 5 All 53 (54). (Mesne profits.) 

(’25) AIR 1925 Pat 807 (809,810) : 4 Pat 440. 
(Future interesl;.) 

11. See 0. 21. R. 10. 

(1900) 27 Cal 488 (491). 

(*74) 21 Suth W R 219 (219, 220). 

(’74) 21 Suth W R 141 (142). 

(’71) 6 Bong L R App 66 (66). 

(’14) AIR 1914 Mad 222 (224) ; 38 Mad 832. 
(Where the High Court transmits a decree of 
the Privy Council to the District Court the 
decree of which was appealed against, the 
District Court could recognize a transfer of 
the decree by permitting the transferee to 
execute it as the position of the District Court 
iu the circumstances cannot be compared to 
that of Court executing transferred decrees.) 

12. (’93) 15 All 334 (335). 

(’01) 23 All 181 (190) : 28 Ind App 35 (P C). 
(’37) AIR 1937 All .567(568) :ILR (1937) All 761. 
(’31) AIR 1931 All .38 (40).- 
(’24) AIR 1924 All 689 (689) : 46 All 571. 

(’87) 10 All 130 (132, 133). 

(’21) AIR 1921 Bom 301(302). (Decree on award 
— Validity of award cannot bo questioned.) 
(’96) 22 Bom 475 (479). 

(’87) 11 Bom 528 (532). 

(’66) 2 Bom II G R 103 (105). (It cannot see 
whether award of interest after decree is 
legal or not.) 

(’ll) 10 Ind Gas 532 (534) (Cal). 

(’10) 8 Ind Cas 26 (28) (Cal). 


(’06) 4 Cal L Jour 475 (475). 

(’04) 31 Gal 922 (927). 

(’02) 6 Cal W N 796 (798). 

(’79) 4 Cal L Rep 97 (98, 99). 

(’70) 13 Suth W R 812 (313). 

(’36) AIR 1936 Mad 618 (622, 623) : 59 Mad 
642. (Validity of decree cannot be questioned 
iu execution proceedings on the ground of 
guardian’s interest being adverse to that of 
minor.) 

(’35) AIR 1935 Mad 236 (238) : 58 Mad 752. 
(’32) AIR 1932 Mad 7 (8). (Not to enquire if 
judgment-debtor was a lunatic not properly 
represented.) 

(’09) 32 Mad 429 (439). 

(’07) 30 Mad 402 (405). 

(’04) 28 Mad 26 (27, 28). (Validity of personal 
decree cannot be questioned.) 

(’96) 19 Mad 249 (253) ; 23 Ind App 32 (P C). 
(’89) 12 Mad 503 (504). (It cannot see whether 
the compromise by minor was by leave of 
Court or not.) 

(’25) AIR 1925 Nag 377 (378). 

(’38) AIR 1938 Pat 594 (596). 

[See also (’36) AIR 1936 Lah 442 (442, 443). 
(Court executing award under Co-operative 
Societies Act cannot question validity of 
award.)] 

13. (’91) 15 Bom 807 (308). 

(’86) 9 Mad 80 (82, 83). 

(’31) AIR 1931 All 92 (94) : 53 All 125. (Col- 
lusion.) 

(’06) 30 Bom 101 (107, 108). 

See however 0. 21 R. 7. 

14. For cases, see 0. 21 R. 7, Note 4. 

14a.For cases, see 0. 21 R. 7, Note 4. 

15. See Notes 3 to 5 of S. 9. Also Note 1 to S. 21. 

16. See S. 11 of the Suits Valuation Act, 1887. 
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second, with reference to the ^erri^onaZ . jurisdiction of Courts.^^ It has, accordingly, 
been generally held that a question of territorial or pecuniary jurisdiction of the Court 
which passed the decree cannot be allowed to be raised in execution proceedings ])eforQ 
it/^ but that a question as to the jurisdiction of the Court in other matters rendering 
the decree a nullity can be entertained even by the executing Court.^® The Calcutta 
High Court has, however, held broadly that an executing Court can question the 


17. ^ S. 21 of the Code. 

18. (*20) AIB 1920 Mad 1019 (1023, 1024) : 43 
Mad 676 (P B). 

(’31) AIB 1931 Bang 262 (257):9Bang 480(FB). 
(’27) AIB 1927 Bom 83 (84) : 60 Bom 839. 

’37) AIB 1937 Gal 430 (431). 

’32) AIB 1932 Gal 380 (331). (Objection as to 
the territorial jurisdiction of the Court pas* 
sing the decree.) 

(’75) 24 SuthWB 363 (364). (Objection to juris- 
diction was taken in the transferee Gourt.) 
(’34) AIB 1934 Lah 804 (806). (Objection as 
to undervaluation or overvaluation of suit.) 
(’32) AIB 1932 Lah 289 (290) : 13 Lah 26. 
(’04) 27 Mad 118 (119, 120). 

(’37) AIB 1937 Oudh 379 (381) : 13 Luck 340. 
(’35) AIB 1935 Oudh 358 (360) : 11 Luck 187 
(PB). 

(’.34) AIB 1934 Pat 240 (242) : 13 Pat 290. 
(’38) AIB 1938 Pesh 77 (78). 

(’36) AIB 1935 Posh 142 (143). 

19. (’33) AIB 1933 All 163 (165). (Decree in a suit 
of a nature not cognizable by Civil Court — 
Decree ultra vires and not executable.) 

’33) AIB 1933 All 751 (752). 

’18) AIB 1918 All 226 (227) : 40 All 423. 
(Decree against dead person.) 

(’86) 8 All 377 (380). (Decree in accordance 
with judgment iimonded without notice — 
Objection as to non-exocutability of decree 
can bo taken in execution.) 

(’95) 17 All 478 (482). (Decree against dead 
person.) 

(’31) AIB 1931 Bom 296 (296). (Executing 
Gourt can question the decree on patent 
want of jurisdiction.) 

(’29) AIB 1929 Nag 357 (367, 358) : 26 Nag 
L B 60. (Do.) 

(’09) 4 Ind Cas 137 (137, 138) (Bom). (Case 
adjourned for argument — In the meanwhile 
plaintifi died — Itocree in favour of plaintiff 
is a nullity.) 

(’39) 43 Cal W N 271 (272). 

(’32) AIB 1932 Gal 9 (10, 11) : 58 Cal 1018. 
(Award under Arbitration Act — No decree can 
ho passed thereon — If passed, it is a nullity.) 
(’30) AIB 1930 Cal 327 (328) : 57 Cal 931. 
(Decree against dead person.) 

(’13) 20 Ind Cas 606 (606) (Cal). (Do.) 

(’10) 6 Ind Cas 523 (624) (Cal). (Do.) 

( 79) 3 Cal L Bep 192 (193). (Do.) 

(’38) AIB 1938 Lah 615 (619). 

(’38) AIB 1938 Lah 129 (133). 

(’34) AIB 1934 Lah 623 (624). (Absence of 
inherent jurisdiction — D^ree nullity — Exe- 
cuting Court can refuse to execute.) 

(’35) AIB 1936 Mad 417 (418). 

(’83> AIB 1983 Mad 862(363).. (Want of jurisr 


diction not apparent on the face of decree — 
Executing Court cannot go into a disputed 
question of fact regarding want of juris- 
diction.) 

(*26) AIB 1926 Mad 429(430). (Decree against 
minor not represented in suit is a nullity 
and can be questioned in execution.) 

(’16) AIB 1916 Mad 656 (656) : 38 Mad 682. 
(Decree against dead person.) 

(’03) 26 Mad 81 (33). (Objection to execution 
on ground of compromise decree being opposed 
to public policy, i. e. decree for sale of an 
office — Sea O. 23 B. 3.) 

(’36) AIB 1936 Nag 1 (3) : 31 Nag L B Sup 
67 (P B). 

(’85) AIB 1935 Nag 235 (236) : 31 Nag L B 
403. (Decree against minor not represented 
by guardian ad litem is nullity — Its validity 
can be questioned in execution proceedings.) 
(’33) AIB 1933 Nag 211 (212, 213). (Want of 
jurisdiction must be patent on the face of 
the decree.) 

’38) AIB 1938 Oudh 213 (214). 

’35) AIB 1935 Oudh 358 (360) : 11 Luck 187 
(PB). 

(’35) AIB 1935 Oudh 67 (68) ; 10 Luck 508. 
(’84) AIB 1934 Oudh 75 (84, 85) : 9 Luck 435 
(P B). (Want of inherent jurisdiction.) 

(’37) AIB 1937 Pat 618 (619). 

(’36) AIB 19.36 Pat 303 (305). (If a Court gives 
personal decree against a puisue mortgagee 
behind his back and when there is no prayer 
for the personal decree, the puisne mortgagee 
is entitled to object in execution proceedings 
that the decree is not capable of execution.) 
(’34) AIB 1934 Pat 145 (146). (Registrar’s de- 
cision under the Co-operative Societies Act 
being a nullity — Execution Court can refuse 
to execute the same.) 

(’19) AIB 1919 Pat 430 (431) ; 4 Pat L Jour 
240. (Decree against dead person.) 

(’83) AIB 1933 Bang 124 (127) : 11 Bang 125. 
(Burma Co-operative Societies Act, Ss. 47 and 
49 — Application for execution of order of 
liquidator in Civil Court — Civil Court is 
entitled to see the legality of the order.) 

(’12) 15 Ind Cas 832 (833) : 5 Sind L B 260. 
(Decree against dead person.) 

[But tee (’23) AIB 1923 All 141 (144) : 45 
All 198. (Where it was held that whore a 
final decree is objected to on the ground 
that preliminary decree was passed against 
a dead person, the Court cannot treat the 
decree as a nullity.) 

(’30) AIB 1930 Bom 141 (144) : 54 Bom 96. 
(D^th of guardian ad litem — No fresh 
guardian — Decree not a nullity — Only an 
irregularity.) 
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Btotion 88 jurisdiction, whether 'pecuniary or territorial, or in respeoTef the jadgmeht-debtor’g 

Notes person, to pass the decree sought to be executed.^^^ Neither Section 21 of the Code nor 

Section 11 of the Suits Valuation Act, 1887, was adverted to in arriving at the con- 
clusion. It is submitted with respect that the decision as broadly stated cannot be 
accepted as sound in principle. See also Notes 29, 30 and 31 to Section 47. It has 
been held in some decisions that where there is an express prohibition by any enact- 
ment against the sale of any property in execution, the executing Court cannot sell 
such property although the decree mty direct such sale.^®'^ In the undermentioned 
case^®® the Madras High Court held that the same principle was also applicable to 
cases where the objection as to inalienability was taken on the ground of public 
policy. But it has been held that where the want of jurisdiction is not apparent on 
the face of the decree, the party in execution cannot raise a disputed point of fact 
which, if his contention is true, would have deprived the Court of its jurisdiction to 
pass a decree in that inatter.^®^ 

The executing Court is not precluded from finding out whether any decree had 
been passed at all, and merely because something is written on a decree form it does 
not necessarily make it a decree. Hence, whore there is no judgment to support the 
so-called decree which is merely something written on a decree form, the decree is a 
complete nullity and the executing Court can disregard it.^®® 

In the undermentioned case,^®^ a suit which under the provisions of the Agra 
Tenancy Act was cognizable exclusively by a Revenue Court was instituted in a Civil 
Court. It was held by a Pull Bench of the Allahabad High Court that whore in such 
a case no objection was taken in the trial Court or if taken was disallowed, the objec- 
tion could not again bo raised in the execution proceedings. The decision proceeded 
on the view that the effect of the provisions of the Agra Tenancy Act was to make 
such objection analogous to the objection to the place of suing under Section 21 of the 
Code. 


(’17) AIR 1917 Cal 844 (847) : 44 Cal 627. 
(Question was assumed to be one of regu- 
larity or validity of the decree and not of 
jurisdiction.) 

(’36) AIR 1936 Lah 766 (767). 

(’32) AIR 1932 Lah 291 (292). (Decree against 
firm on reference by one partner — Execut- 
ing Court cannot enter into micstion of its 
validity even though nullity.) 

(’26) AIR 1926 Mad 128 (128). (Not clear as 
to what kind of jurisdiction was in ques- 
tion.) 

(’32) AIR 1932 Mad 7 (8). (Case of a lunatic 
unrepresented.) 

(’16) AIR 1915 Mad 683 (684). (Observations 
were obiter as it was held that actually 
there was no absence of jurisdiction.) 

(’36) AIR 1936 Rang 87 (88) : 14 Rang 94 
(SB).] 

19a.(’25) AIR 1925 Cal 907 (909) : 58 Cal 166 
(FB). (The observations in A I R 1922 Cal 
136 to the contrary must bo taken to be no 
longer law.) 

(’37) 66 Cal L Jour 38 (36). 

(’87) AIR 1937 Cal 481 (482). 

[See (’31) AIR 1931 Cal 646 (648). (An exe- 
cution Court can only go into the question 
of the validity of the decree which is before 
it for execution upon questions of jurisdic- 


tion, namely pecuniary, territorial or per- 
sonal jurisdiction. The question as to 
whether an appeal is competent or not to 
a higher Court cannot be gone into in the 
execution proceedings.)] 

[See also (’38) AIR 1938 Cal 575 (576). 

(’37) AIR 1937 Cal 666 (668). 

(’33) AIR 1933 Cal 267 (268). (A case under 
the Co-operative Societies Act.)] 

19b.(’21) AIR 1921 All 118 (119):43 All 547 (FB). 
(S. 20 of Agra Tenancy Act.) 

(’34) AIR 1984 Lah 609 (609). (Decree in 
contravention of S. 16, Punjab Alienation of 
Land Act.) 

(’83) AIR 1933 Lah 397 (899). (Case under 

Punjab Alienation of Land Act.) 

[But tee (’81) AIR 1931 Lah 545 (545). 
(Decree in contravention of Punjab Aliena- 
tion of Land Act.)] 

19c.(’37) AIR 1937 Mad 918 (921). 

19d.(’37) AIR 1937 Mad 134 (136) : I L R (1937) 

Mad 329. 

(’38) AIR 1988 Mad 862 (363). 

[But see (’87) AIR 1937 Mad 918(921). (No 
distinction to be made between cases where 
evidence is necessary and cases where no 
evidence is necessary to decide the point.)] 
19e.(’88) AIR 1938 Rang 372 (875). 

19f.(’34) AIR 1934 All 609 (618, 614) (FB). 
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Although comproflSIse and consent decrees also cannot be challenged by the Seoiioil 
executing Court, such decrees are subject, like contracts between the parties, to the Notes 
exercise of powers of a Court of equity to relieve against forfeiture and ponalties.^^ 

J'or a fuller discussion of the subject, see 0. 23 E. 3, Note 27. 

Where the executing Court has to decide upon a question of fact which is 
inadequately recited in the decree but about which there is no adjudication in the 
decree, it can examine the record and ascertain for itself what the actual facts are.^^ 

9. Executing Court may construe decree. — Although an executing Court 
cannot go behind a decree, but must execute it as it stands, yet, when the terms of a 
decree are ambiguous, it can construe the decree to ascertain its precise meaning.^ For 
this purpose, it is competent to the executing Court to refer not only to the judgment 
but also to the pleadings in the case.^ The Court should, if possible, adopt such a 
construction as will make the decree in accordance with law.^ So also, the Court must 
adopt a construction which will make the decree in conformity with the judgment.^ 

See also Note 76 to Section 47. 


9a. Executing Court may declare decree to be incapable of execution. — 

Where a decree affecting immovable property is compulsorily registrable but is not 


20. (‘14) AIR 1914 Bom 127 (127). 

(’07) 31 Bom 16 (22). 

21. (’16) AIR 1916 Cal 891 (392). 

(’14) AIR 1914 Mad 18 (18). 

(’85) AIR 1935 All 862 (868): 58 All 230. 

(’37) AIR 1937 Nag 413 (415). (Court has 
jurisdiction to set aside such decree on any 
ground which would invalidate an agreement 
between parties.) 

(’37) AIR 1937 Pat 542 (544) : 16 Vat 395. 
(But a Court of Equity will refuse to aid a 
defaulter if the forfeiture is wilful or is the 
result of gross negligence.) 

[See also Note 79 to S. 47, Note 27 to 

0. 28 R. 3 and S. 48 for a full discussion.] 

22. (’21) AIR 1921 Pat 360 (361); 5 PatL Jour 402. 

Note 9 

1. (’89) 16 Cal 173 (183): 16 Ind App 18C (PC). 
(’96) 18 All 344 (347). 

(’17) AIR 1917 P C 197 (200) (P C.). 

(’80) 2 All 497 (498) (FB). 

(’25) AIR 1925 Cal 1243 (1243). (To ascertain 
what was decreed.) 

(’09) 4 Ind Cas 66 (67) (Cal). 

(’74) 22 Suth W R Cr 330 (331). (Identity of 
subject of decree may be ascertained in exe- 
cution.) 

(’73) 16 Suth W R 171 (172) (Do). 

(’33) AIR 1933 Lah 505 (506). (Decree passed 
on basis of award should be construed in the 
light of the award only.) 

(’29) AIR 1929 Lah 437 (438). 

(’35) AIR 1935 Mad 660 (662). (Decree not 
providing for payment of interest but not 
worded as to be free from ambiguity—Con- 
struction that rights are reserved by decree- 
holder possible — Interest can be allowed in 
execution.) 

(’85) AIR 1986 Mad 676 (677). (Decree for 
declaration that decree-holder has rights as 
'Periathanakkar and injunction that defen- 
dants should not interfere with the decree- 


holder’s exercise of such rights — Rights not 
s^cidcally mentioned in decree — Subsequent 
dispute as to whether certain act of defen- 
dants amounts to interference of decree-hol- 
der’s rights— Executing Court has power to 
deal with it.) 

(’88) AIR 1938 Pat 196 (196). (The Court can 
ascertain the property which is the subject of 
the decree and for this purpose it is entitled 
to look at the paramount description of the 
property and abide by it.) 

(’30) AIR 1930 Pat 536 (637); 9 Pat 499. 

[See (’32) AIR 1932 Oudh 77 (78) : 7 Luck 
300. (Language of decree plain — Court ’ 
cannot look at its judgment to interpret 
decree.)) 

2. (’06) 5 Mad L Jour 230 (231). 

(’33) AIR 1933 Lah 41 (42); 14 Lub 230. 

(’99) 3 Cal W N G37 (645). 

(’17) AIR 1917 Mod 154 (156). 

(’26) AIR 1926 Nag 480 (482).' (Decree read 
along with terms of award.) 

(’35) AIR 1935 Oudh 39 (40, 41) : 10 Luck 
416. 

(’32) AIR 1932 Oudh 77 (78) : 7 Luck 421. 
(Reference to judgment may be made only if 
the decree is ambiguous.) 

SO) AIR 1930 Oudh 366 (367). 

’32) AIR 1932 Fat 12 (13). 

’31) AIR 1981 Pat 177 (178) : 10 Pat 806. 
29) AIR 1929 Pat 746 (747). 

(’27) AIR 1927 Fat 141 (141). 
so) AIR 1920 Pat 118 (119). 

3. (’Ol) 23 All 220 (226): 28 Ind App 28 (PC). 
’97) 19 All 174 (179). 

’99) 21 All 861 (873) (FB). 

’03) 6 Bom L R 802 (808). (Must he con. 
strued fairly and reasonably). 

(’69) 12 Suth W R 99 (100). (But executing 
Court cannot construe decree differently from 
the expressed intention of the decree.) 

4. (’80) AIR 1980 Mad 408 (460). 
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Iteottoil 88 registered, the executing Court can declare that the decree Is not capable of execution. 
Motes QSrlO In doing so, it cannot be said to go behind the decree.^ 

9b. Power of executing Court to fix order in which mortgaged proper- 
ties are to be sold. — Where a mortgage decree itself fixes the order in which the 
mortgaged properties are to be sold, the executing Court cannot go behind the decree 
and sell the properties in a dififerent order.^ But where the mortgage decree does not 
fix any order in which the mortgaged properties are to be sold, the executing Court 
has the power to prescribe such order.* 

9o. Power of executing Court under rent decree. — A Court executing a 
rent decree has no jurisdiction to refuse execution of the decree against the property 
of the judgment-debtor other than the tenure in arrears or to direct that the decree* 
holder must proceed in the first instance against the tenure in arrears.^ 

9d. Pomr of executing Court to enforce agreements between parties in 
course of execution proceedings. — See Section 47 Note 41. 


10. Simultaneous executions. — There is nothing in law to prevent the 
simultaneous execution of decrees in more than one Court,^ although it is a matter 
for the discretion of tlie Court to permit or refuse concurrent execution* and in practice 
concurrent execution is not generally carried out.* But a decree cannot be executed 
against the same property in more than one Court.**^ 

Where the Court at A sends it for execution to the Court at B within whose 
jurisdiction the proiDcrty to bo proceeded against is situate, and an application for sale 
of such property is made to Court A, it has been held by the Privy Council in the 
undermentioned case^ that it was not made to a '^proper Court*’ within the meaning 
of Article 182 of the Limitation Act. The reason is that Court A cannot, as has been 
seen in Section. 37, sell immovable property situate outside its territorial jurisdiction 
and an application to that Court for sale of such properties cannot be deemed to be 
an application made to a “proper Court.** The decision does not touch the question 


Note 9a 

1. (’37) AIR 1937 All 282 (284). 

Note 9b 

1. (’33) AIR 1933 Pat 161 (163) : 12 Pat 77. 

2. (’31) AIR 1931 All 657 (668, 669). (Final 
decree silent about the order in which the 
mortgaged properties may \ye sold — Executing 
Court may and ought to prescrilje the order j 

Note 9c 

1. (’36) AIR 1935 Gal 544 (544). 

Note 10 

1. (’17) AIR 1917 All 129 (130). 

(’72) 14 Moo Iiad App 529 (640) (PC). 

(’36) AIR 1936 All 655 (656) : (AIR 1917 All 
129 followed.) 

(’29) AIR 1929 Bom 418 (419) : 53 Bom 844. 
(Dissenting from AIR 1922 Bom 359.) 

(’36) AIR 1936 Cal 268 (270). (Court has 
jurisdiction to execute its decree and at the 
same time send it to another Court for simul- 
taneous execution.) 

(’06) 1 Cal L Jour 815 (318). 

(’82) 8 Cal 687 (690). 

(’30) AIR 1980 Lah 199 (201). (Transfer of 
decree— Transferor Court can execute decree.) 


(’87) 1887 Pun Re No. 83, p. 174 (175). 

(’28) AIR 1928 Mad 1154 (1156). (Different 
properties.) 

(’17) AIR 1917 Mad 691 (591). 

(’37) AIR 1937 Nag 305 (307) : I L R (1937) 
Nag 440. 

(’27) AIR 1927 Nag 367 (367) ; 23 Nag L R 
126. (Transfer of decree to Court A — Appli- 
cation to Court which passed the decree could 
bo made to transfer the same decree to 
Court B.) 

(’27) AIR 1927 Rang 258 (261): 6 Rang 897. 

2. (’21) AIR 1921 Low Bur 26 (26): 11 Low Bur 
Rul 15. 

(’69) 1869 Pun Re No. 49. 

[See also (’29) AIR 1929 Cal 529 (680) : 56 
Cal 1176. (In ordering simultaneous exe- 
cution, oppression should be avoided by 
prescribing proper safeguards.)] 

3. (’23) AIR 1928 Pat 224 (224) : 2 Pat 828. 

(’82) 8 Cal 687 (690). (Power should be spar* 
ingly exercised.) 

(’34) AIR 1934 Rang 231 (232), 

3a.(’09 3 Ind Cas 105 (108) (Cal). 

4. (’16) AIR 1916 P C 16 (18) : 39 Mad 640 : 43 
Ind App 288 (PC). 
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of the mdiintainability of simultaneous execution applicatidns. On the strength of the 
eaid decisioni it waSi however, held in the undermentioned oases^ that simultaneous 
•executions are not permissible in two Courts. It is submitted that the latter view is 
not correct. Their Lordships* observations in the Privy Council case, during the course 
of the argument, that the tendency of the Code is against concurrent executions, 
Appear to have influenced the decisions of the High Courts. But the observations must 
be taken to refer to concurrent executions against the same property. 

See for further Notes 0. 21 B. 21 ; See also Section 42 Note 3. 

11. Ezeoatlon proceedings and res jndicata.— Where an executing Court 
decides upon the construction of a decree in a particular manner, the decision is 
binding between the parties in subsequent execution proceedings though not as res 
judicata yet on general principles as an interlocutory judgment in the suit.^ See also 
Notes to Section 11. 


39. [ S. 223, paras. 2 & 3.] (1) The Court which passed a 
decree^ naay, on the application of the decree- 
Tranrfer of decree, fgj. execution to another Court,® — 

faj if the person against whom the decree is passed 
actually and voluntarily resides or carries on business, 
or personally works for gain,® within the local limits 
of the jurisdiction of such other Court, or 

(h ) if such person has not property within the local limits 
of the jurisdiction of the Court which passed the 
decree sufficient to satisfy such decree and has pro- 
perty within the local limits of the jurisdiction of 
such other Court,^ or 

(e) if the decree directs the sale or delivery of immoveable 
property® situate outside the local limits of the juris- 
diction of the Court which passed it, or 

(d) it the Court which passed the decree considers® for any 
other reason, which it shall record in writing, that 
the decree should be executed by such other Court. 


S. (’23) AIB 1923 Pat 884 (384) : 2 Pat 247. 

(’26) AIR 1925 All 276 (277) : 47 All 67. 

V’22) AIR 1922 Bom 359 (360) : 47 Bom 56. 
(Dissented {torn, in A I R 1929 Bom 418.) 

(’36) Am 1936 Oudh 64 (66). (Property to bo 
sold situated in two districts — Decree trans- 
ferred for sale of property outside jurisdiction 
— During pudency of such application, 
another application to Court which passed 


the decree for sale of property situated within 
jurisdiction — Not competent.) 

(’25) AIB 1926 Oudh 428 (428): 29 Oudh Cas84. 
(’39) Am 1939 Pat 289 (290). (Section 38 is 
disjunctive.) 

[But see (’28) Am 1923 Pat 224 (224,225): 2 
Pat 328.] 

Note 11 

1. (’84) 6 All 269 (274): 11 Ind App 37 (PO). ; 
^88) AIB 1988 Pesh 77 (78). 
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(2) The Court which passed a decree may of its own motion 
send it for execution to any subordinate Court of competent juris- 
diction. 

[1877, S. 223, paras. 2 and 3; 1859, Parts of Ss. 285 and 286. 
See Section 20, 0. 21 Rr. 35, 36, 82 to 103 and Order 34.] 


1. Legislative changes. 

2. Scope and applicability of the Section. 

3. **Court which passed a decree.’* 

4. * ‘Decree-holder." See Section 12 (3) Note 2. 

5. When and to what Court a decree may 

be sent for execution. 

6. Residence outside jurisdiction — Clause(a). 

7. Having property outside jurisdiction — 

Clause (b). 

8. Decree for sale or possession of property 

outside jurisdiction — Clause (c). 

9. Court considering that execution diould 

be in another Court — Clause (d). 


10. Transfer of small cause decree for exe- 

cution. 

11. Jurisdiction of transferring Court after 

transfer. See Section 42 Notes 1 and 3. 

12. Step-in-aid of execution. 

13. Jurisdiction of transferee Court. See 

Notes 6 and 7 to Section 38 and Notes 1 
and 3 to Section 42. 

14. Madras Village Courts Act (1 of 1889). 

15. Simultaneous execution. See Note 10 to 

Section 38. 

16. Appeals from orders under this Section. 

17. Notice of transmission. 

18. Form of application under the Section. 


Other Topics 

"Another Court." See Note 5* 

Award. See Note 3 Pt. (2). 

Court to which decree is sent for execution. Sec Note 13. 
Execution Court — Going behind decree. See Section 38 Note 8. 
Transferee Court — Jurisdiction of — When ceases. See Note 13. 
Jurisdiction of executing Court. See Notes 6, 7 and 8. 
Limitation — Questions of. See Note 12. 

"Hay." See Note 2 Pt. (1). 

Power of transferring Court. See Notes 5 and 11. 


1. Le^telative ohanges# — The words **or delivery'" in clause (c) of sub- 
section (1) and “ of competent jurisdiction" in sub-section (2) are new. 

2. Scope and applicability of the Section. — Section 38 provides that a 
decree may be executed either by the Court which passed it or by the Court to which 
it is sent for execution. This Section lays down the conditions under which a deotee 
can be so sent. The use of the word “ may” shows that the Section is directory and 
not mandatory^ and gives the Court a discretion either to execute the decree itself or 
to send it to another Court for execution.^ (See also Note 7, infra,) 

The test of tho applicability of the Section is to see whether the Code regulates 
the procedure of both the transferor and the transferee Courts.^ Where there is no 


Section 39 — Note 2 

1. (’92) 19 Cal 13 (16, 16). 

(’39) AIB 1939 Gal 403 (409). (The fact that 
a portion of the mortgaged property is out- 
side its territorial jurisdiction does not oust 
the jurisdiction of the Court to sell it and a 
transfer need not necessarily be made.) 

(’37) AIR 1937 Cal 670 (672). 

2. (’88) 16 Gal 667 (670). 

ISee (’68) 9SuthWR346 (847). (Under the 


Code of 1869 it was held that it was only 
where a decree could not be executed by the 
Court which passed it that it could be sent 
to another Court for execution.)] 

3. (’07) 34 Cal 576 (681. 682). (Decree passed by 
a Court established under tho Benares Family 
Domains Regulation VII of 1828.) 

(’37) AIR 1987 Cal 667 (658) : I L R (1987) 2 
Gal 734. (Not necessary that the whole oi 
the Civil Procedure Code should be applicable 
to the transferee Court.) 
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power to make a transfer at all, the proceedings of the transferee Court will be void 
ab initio} 

A transfer under this Section must be of the whole decree and not only a part 
thereof.® Nor can the transfer be for a limited purpose only} Clauses (a), (b) and (c) 
of sub-section (1) only define the circumstances under which a decree may be trans- 
ferred for execution to another Court and do not in any way restrict or limit the 
powers of the Court to which a decree is transferred. Hence, the mere fact that a 
decree has been transferred to another Court on the ground of the judgment-debtor 
having immovable property within the jurisdiction of such Court does not preclude 
such Court from arresting the judgment-debtor.®* 

Where a decree of a trial Court has become merged in that of the Appellate 
Court, the latter decree is the only decree which can be transferred under this Section.^ 
An award filed in Court under Section 11 of the Arbitration Act is enforceable 
under Section 15 of that Act as if it were a decree of the Court and therefore it could 
be transferred under this Section for execution as a decree.® 

This Section has been applied to Arakan Hills. See Arakan Hills District Laws 
Begulation, 1916 (I of 1916), Schedule I. 

3t ** Court which passed a decree.** — See Section 37. An award passed under 
rules framed under Section 43 of the Bombay Co-operative Societies Act is enforce- 
able, on application to any Civil Court having jurisdiction, as a decree of such Court. 
Such Court therefore has power to transfer it for execution to another Court.^ The 
same principles hold good as regards awards filed under Section 11 of the Indian 
Arbitration Act, 1899.* 

4. ** Decree-holder.** — See Section 2 (3) Note 2. 


8. When and to what Court a decree may be sent for execution. — 

Section 38 read with this Section shows that the Court which passed the decree is 
primarily the Court to execute the decree, but that such Court may send the decree 
for execution to another Court either on the application of the decree-holder or of 
its own motion if certain conditions are satisfied. Where the transfer is made on an 
application by the decree- holder, one of the conditions in clauses (a) to (d) of sub- 
section (1) must bo satisfied.^* Where it is made on the Courtis own motion tho 
conditions in sub-section (2) must be satisfied, namely, that it must be made to a 
subordinate Court of competent jurisdiction} It has been held by tho Allahabad 
High Court that the competency of the Court under sub-section 2 of this Section must 
be determined by reference to its competence to try a suit of similar valuation to tho 


4. ('06) 33 Gal 451(456). (Transfer of a certificate 
under Public Demands Recovery Act (Bengal 
A .*t I of 1895) — No power. In so far as the 
decision holds that tho transfer is unautho- 
rised under the circumstances mentioned 
therein, it is submitted that it is not correct. 
The High Court of Madras in an analogous 
case has held a contrary view : see (1898) 8 
Mad L Jour 1 (3).) 

6. Cl7) AIR 1917 Pat 70(71).(Tran8fer of the share 
of only one of the decroc-holders is irregular.) 
('35) AIR 1935 Gal 118 (119). 

6. (’17) AIR 1917 Pat 221 (222). (Transfer only 
to enable the decree-holder to share in rate- 
able distribution.) 

6a.(’88) AIR 1938 Mad 27 (28). 


7. (’33) AIR 1933 Mad 872 (873). 

8. (’31) AIR 1931 Nag 170(171): 27 Nag LR 386. 

[See also (’34) AIR 1934 Pesh 107 (109). 
(Award cannot be transferred for execution 
to any Court except the Court of a District 
Judge.)] 

Note 3 

1. (’22) AIR 1922 Bom 377(377, 378): 46 Bom 128. 

2. (’21) AIR 1921 All 199 (201): 48 All 394. 

(’31) AIR 1931 Nag 170(171): 27 Nag LR 386. 
(The Arbitration Act need not be in force in 
the local area of the transferee Court.) 

Note 5 

la.(’39) 41 Pun L R 186 (187). 

1. (’27) AIR 1927 Pat 38 (40) : 6 Pat 714. . 
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mit in which the decree was passed.^^ But the Lahore High Court has held that 
the words ''competent jurisdiction” refer to competence to deal with the decree and 
not to competence to try the suit in which the decree was passed.^® 

' A decree cannot be sent, under this Section, for execution to a Court not in 
British India* except in the cases mentioned in Section 45, infra} But it is not 
necessary that the transferee Court should be of the same hind as the transferor 
Court * Thus, a Civil Court may transfer its decree to a Revenue Court and vice versa} 

As to whether a decree can be sent for execution to a Court which has no 
pecuniary jurisdiction over the suit, see Section 38 Note 7, ante. 

As to the procedure to be followed by the transferor Court in sending a decree 
for execution to another Court, see O, 21 R. 6 and as to the procedure that is to be 
followed by the transferee Court, see 0. 21 R. 7. See also Note 1 to Section 42. 

6. Residence outside jurisdiction — Clause (a). — Under clause (a) it is 
sufficient if it is shown that the judgment-debtor resides within the jurisdiction of 
the Court to which the transfer is sought. The decree-holder is not bound to state the 
mode in which the decree is sought to be executed, i, e., whether against the person 
or proi)erty of the judgment-debtor.^ Where a prohibitory order is to be served on 
the garnishee of the judgment-debtor, the decree may be transferred to the Court 
'within whose jurisdiction the garnishee resides.* 

?• HaYing property outside jurisdiction — Clause (b). — The jurisdiction 
of a Court is circumscribed by and is co-extensive with its territorial limits. Where 
property sought to be attached is bo7ia fide outside the jurisdiction of the Court which 
passed the decree, that Court cannot attach it but must transfer the case to the Court 
within whose local jurisdiction the proi)erty is situated.^ Similarly, the decree of a 
temporary Court, which has no local jurisdiction, must be transferred for execution to 
the Court whifch has local jurisdiction over suits in respect of such property.* The 
word 'may* used in this Section does not mean that, in such a case it is in the 


(*07) 17 Mad L Jour 616 (617). (Transfer may 
bo ordered on an application for execution. 
No separate application for transmission 
necessary.) 

(’98) 8 Mad L Jour 1 (3). (Misrepresentation 
of facts required under sub-s . (1) (b) discovered 
after transfer — Transfer not invalid.) 

lb. (’39) AIR 1939 All 57 (59);ILR(1939)An97. 

lc. (*39) AIR 1939 Lab 258 (258). (Award filed 
under Arbitration Act can be sent to Court 
in place to which the Arbitration Act docs 
not apply.) 

2. (*88) 12 Bom 230 (231). 

(’02) 29 Cal 400 (402). 

(’18) AIR 1918 Mad 605 (605). 

(’18) AIR 1918 Mad 580(584): 40Mad 1069(FE). 
See Section 45. 

S. See Section 45. 

4. (’92) 15 Mad 346 (347). (A decree passed In 

the exercise of ordinary jurisdiction of one 
Court sent to another Court exercising smiill 
cause jurisdiction.) 

(’39) ILR (1939) 1 Cal 233 (236). (Decree in a 
suit excepted from cognisance of Small Cause 
Court (ran be transferred to a Small Cause 
Court for execution.) 

5. (*83) 9 Cal 295 (308) : 9 Ind App 174 (PC). 


(’ll) 10 Ind Gas 638 (539) (Cal). 

(’09) 1 Ind Cas 933 (934) : 36 Cal 252. 

(’10) 6 Ind Cas 994 (995) : 13 Oudh Cas 119. 
[See also (’72) 17 Suth W R 471 (472).] . 

[But fee (’94) 16 All 496 (497, 498).] 

Note 6 

1. (’29) AIR 1929 Cal 529 (529,530): 66 Cal 1176. 

2. (’ll) 11 Ind Cas 417 (419) : 89 Cal 104. 

Note 7 

1. (’18) AIR 1918 Pat 126 (127): 4 Pat L Jour 141. 
(’82) AIR 1932 Cal 213 (214) : 59 Gal 199. 
(Person and property of judgment-debtor 
outside jurisdiction.) 

(’29) AIR 1929 Cal 818 (818): 57 Cal 67. (Pro- 
perties outside jurisdiction cannot bo sold 
though attached before judgment.) 

(’73) 19 Suth W R 434 (436). (Though the 
original Court ought to have sold the proper- 
ties within its jurisdiction before ordering a 
transfer, a transfer without doing so, is not 
without jurisdiction.) 

(’73) 19 Suth W R 307 (308). (Decree may be 
transferred where it cannot be completely 
executed by sale of the property within 
jurisdiction.) 

2. (’17) AIR 1917 Mad 272 (278). 
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discretion of the Court which pawd the decree either to execute the decree itself or 
transfer it to another Court ; it should send the decree to the Court having territorial 
jurisdiction.^® 

Where it is alleged by the decree-holder applying for transfer that the pro^ 
X)erties within the jurisdiction of the Court are not sufficient to satisfy the decree, it 
is enough if the allegations are supported by an affidavit or some other evidence on 
which the Court can reasonably rely. It is not necessary that the Court should go 
through the process of sale in order to find out whether in fact the proceeds will bo 
sufficient to satisfy the decree.*^** 

When a decree is transmitted for execution to another Court, the presumption 
is that the decree was intended to be executed against properties within the jurisdic-; 
tion of the latter Court and not against properties situated within the jurisdiction of 
the transmitting Court.^ Similarly, it has been held that where a decree is trans- 
ferred for execution to another Court on the ground that one of the judgment-debtors 
has no property within the local limits of the Court which passed the decree and has 
property within the local limits of the jurisdiction of the other Court, the decree 
cannot be executed against another judgment-debtor who does not fulfil that condi- 
tion.^ But, it has been held by the Madras High Court in the undermentioned case* 
that the fact that a decree has been transferred to another Court under clause (b) of 
this Section on the ground of the judgment-debtor having property within the jurisdic- 
tion of such Court, does not preclude such Court from arresting the judgment-debtor. 

8. Decree for sale or poBsession of property outside Jurisdlotion — 
Clause (o). — See also Note 6 to Section 38. Clause (c) includes also cases whore 
the Court passing the decree has subsequently lost territorial jurisdiction.^ 

Where properties mortgaged are within the jurisdiction of more than ono 
Court and one of such Courts has passed a decree for sale, the Court which has 
passed the decree is entitled to sell the properties outside its jurisdiction also and it 
is not bound to transfer the docroo to the Court having territorial jurisdiction over 
such property.^ The reason is that as observed in Note 2 ante, the Section is only 
directory and not mandatory. 

In the undermentioned case,** a decree was passed by the Bombay High Court 
for the sale of property in Karachi and the property was also sold by the Bombay 
High Court and purchased by the decree-holder himself. The decree-holder was 
obstructed in obtaining possession of the proiHsrty. ThereuiX)n the Bombay High 
Court transferred the decree to the Karachi Court for removal of the obstruction. On 
a contention being raised that removal of obstruction was not, properly speaking, 
execution of the decree and that therefore the decree could not be transferred to the 
Karachi Court, it was held that the decree being one for sale of property within the 
jurisdiction of another Court, the case came within clause (c) of Section 39 and that 
as the auction-purchaser was the decree-holder liimsclf the proceeding for the removal 
of obstruction was a proceeding in execution (within Section 47) and hence the decree 
could be properly transferred for ‘execution’ under clause (c) of Section 39. 

9. Court oonsidering that execution should be in another Court — 
Clause (d). — The jurisdiction of a Court transferring a decree for execution to 


2a.(’d2) AIB 1932 Gal 213 (214, 215): 63 Cal 199. 
2b.(’35) AIR 1985 Gal 268 (270). 

3. (’24) AIB 1924 Mad 144 (144). 

4. (’36) AIR 1936 Gal 621 (523): 63 Gal 1210. 

5. (’38) AIR 1938 Mad 27 (29). 


Note 8 

1. (’81) 6 Cal 513 (519, 520). 

2. (’89) AIR 1939 Gal 403 (409). 

3. (’86) AIR 1986 Sind 11 (13): 30 Sind LB 290. 
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another Court is not confined to cases in which there is no property within the 
jurisdiction of the Court which passed the decree sufi&cient to satisfy the decree. The 
Court can, under clause (d), make an order of transfer if it ''considers for any other 
reason that the decree should be executed by such other Court.”^ It was doubted in 
the undermentioned case^ whether this clause enables a Subordinate Judge within 
whose jurisdiction the property attached is situate, to transfer the decree for execu- 
tion to the Small Cause Court. 

10. Transfer of small cause decree for execution. — A Court of Small 
Causes has no jurisdiction to execute a decree against immovable property or to sell 
moveable property outside its jurisdiction. It must transfer the decree under this 
Section to a Court having jurisdiction.' For purposes of a transfer under this Section, 
the small cause side and the original side of the same Court should be regarded as 
different Courts.^ 

As to decrees passed under the Presidency Small Cause Courts Act, see 
Section 8 and the undermentioned case.’* 

11. Jurisdiction of transfcrrlnd Court after transfer. — See Section 42, 
Notes 1 and 3. 


12. Step-in-aid of execution. — As to when an application for transfer of a 
decree for execution will be an application to take a step-in-aid of execution, see 
Authors’ Commentaries on the Limitation Act, Article 182. 

13. Jurisdiction of transferee Court. — See Notes 6 and 7 to Section 38 
and Notes 1 and 3 to Section 42. 

14. Madras Yillage Courts Act (I of 1889). — A District Munsif, receiving 
by transfer a decree of a Village Court under Section GG or Section G7 of Act I of 
1889 has no power to transfer the same to another District Munsif’s Court under 
Section 39 of the Code. The reason is that the Village Courts Act supplies, in itself, a 
complete code of procedure for suits in the Village Courts and the provisions of the Code 
are not applicable to tliom except as provided for by the Amending Act II of 1920.' 

15. Simultaneous execution. — See Note 10 to Section 38. 

16. Appeals from orders under this Section. — An order rejecting an 
application for transfer falls under Section 47 of the Code and is appealable as a 
decree.' So also is an order of the transmitting Court refusing to decide objections to 
the executability of the decree, on the ground that they should be decided by the 
transferee Court.^ 


Note 9 

1. (*25) AIR 1925 Oudh 481 (481, 482): 28 Oudh 

2. (^) l^Bom 61 (64). 

Note 10 

1. (’71) 16 Suth W R 227 (228). 

(’72) 18 Snth W B 123 (124). 

(’84) 6 All 248 (248) (F B). 

(’78) 2 Bom 532 (584). 

(’77) 1 Bom 82 (86). 

(’79) 3 Cal Tj Rep 558 (560). 

[But Me (’88) AIR 1933 Fg81i 70(72). (Small 
cause decree cannot bo executed against 
immovable property even alter transfer of 
decree.)] 

2. (’78) 1 All 624 (625). 


(’84) 8 Bom 230 (234). 

(’85) 9 Bom 237 (241). 

[See (’05) 1905 Pun L R No. 8. (A Munsif 
invested with small cause jurisdiction can- 
not sm motu transfer the execution of a 
small cause decree to the original side.)] 
[See also (’85) 8 Mad 8 (9). (A decision 
under S. % of Act 11 of 1865.)] 

3. (’28) AIR 1928 Gal 265 (266). 

Note 14 

1. (’23) AIR 1923 Mad 651 (652) : 46 Mad 734. 

Note 16 

1. (’04) 8 Cal W N 575 (577). 

[See (’25) AIR 1925 Oudh 481 (481) : 28 
Oudh Cas 199. (Qutere — Whether an order 
granting transfer falls under S. 47.)] 

2. (’28) AIR 1928 Rang 40 (41) : 5 Rang 775. 
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17i Hotloe of tfanonilSBioili — A Gourti is bound to issue notice to the judg- 
ment-debtor before transmission and hear his objections as to the executability of the 
decree.^ But where, according to the practice of the Calcutta and Bombay High Courts 
on the original side, the order of transmission is passed by the Master or Registrar 
of the High Court, such order is only a ministerial act and no notice is necessary.^ 

18. Form of applloation andov the Seotlon. — An application under this 
Section for transmission of a decree for execution to another Court is not required to 
be in any particular form as in the case of an application for execution under 0. 21, 
B. 11. It is sufficient if the application contains sufficient particulars of the decree to 
be transferred.^ A mere clerical error in writing the application will not invalidate it.^ 


40 . Where a decree is sent for execution in another pro- 

Traufer of deercw to vince, it sholl be Sent to such Court and 
Courtinanotkerprovince. exocuted in such manner as may be prescribed 

by rules in force in that province. 

1. Manner of execution by transferee Court. — This Section is new and 

has been inserted in view of the ixiwers given to the High Courts to alter or add to 
the rules under the Code. 

The manner of execution is that of the Court which executes the decree, under 
the rules in force in its own province'* or district,' whore in different districts of the 
same province different modes are prescribed, but the question whether the execution 
of the transferred decree is barred by limitation is to be decided according to the law 
of the Court which passed the decree.'' 

The Section applies only when the “transferor” and the “transferee” Courts 
are both regulated by the provisions of the Code of Civil Procedure.'* 


Note 17 

1. (’29) AIB 1929 Mad 199 (200). 

(’17) AIR 1917 Pat 70 (71). 

(’20) AIB 1926 Mad 411 (412). 

(’24) AIB 1924 Mad 673 (674) : 47 Mad 641. 

(’30) AIR 1930 Oudh 306 (308, 309). (Trans. 

feror Court is proper Court to docidc.) 

[But see (’36) AIR 1936 Lah 608 (509) ; 17 
Lab 13. (Transfer is a ministerial act.) 

(’36) AIR 1936 Mad 99 (99). (Do.)] 

2. (’16) AIB 1916 Cal 488 (498):43Cai 903 (FB). 

(’27) AIB 1927 P C 73 (76) : 64 Cal 500 : 64 

Ind App 129 (P C). 

(’37) AIB 1937 Bom 366 (368) : I L B(1937) 

Bom 691. 

[But see (’28) AIB 1928 Bang 40 (42) : 5 
Bang 775. (Where the transmission order 
of the High Court after notice (but ex parte 
because of the absence of the judgment- 
debtor after notice) was held to to a minis- 
terial act — The decision cannot to sup- 
ported in law.)] 

Note 18 

1. (’87) AIR 1987 All 897 (899). 


(’39) AIB 1939 Oudh 118 (120). (An applica- 
tion may to in the form of an application 
under O. 21 B. 11.) 

(’35) AIB 1935 Pat 486 (486). 

2. (’37) AIB 1937 All 897 (399). 

Section 40 — Note 1 

la.(’38) AIB 1938 Iiah 126(128): ILB (1938) Lah 
264. 

1. (’07) 31 Bom 6 (9). 

2. (’90) 17 Cal 491 (497). 

’97) 24 Cal 473 (491). 

’ll) 11 Ind Cas 216 (216, 217) (Cal). 

(’67) 10 Suth W R 10 (12) (F B). 

(’18) 86 Mad 108 (111, 112). 

(’08) 31 Mad 24 (27). 

(’86) AIB 1986 Pat 104 (105) : 15 Pat 356. 
(Obiter.) 

3. (’88) 12 Bom 230 (231). 

(’07) 34 Cal 576 (580, 682). 

(’88) 15 Cal 365 (870). 

(’86) AIB 1986 Pat 150 (150). (The Civil 
Procedure Code does not apply to Panchayat 
Court — It has no power of transfer of its 
decree for execution to the Civil Court.) . . 


Seotlon 89 
Notes 11-18 


Seotlon 40 
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BESULT OF EXECUTIOH PBOCBEOINQS TO BE OEEIIFIED 


fliottottii 


• 41 . ts. 223, para. 4.] The Court to which a decree is sent 
keraii of execution pro- oxwution shall Certify to the Court which 

ceedins* to be certibed. passod it the f act of such execution, or where 

the former Court fails to execute the same the circumstances 
attending such failure. 

[1859, S. 294; 1877, S. 223 (4).] 

Synopsis 

1. Scope and object of the Section. i 3. Jurisdiction of transferee Court, how long 

2. ** Shall certify." I continues. See Note 8 to Section 42. 

1. Scope and object of the Section. — The Court to which a decree is sent 
for execution must, on the determination of the proceedings in that Court, certify to 
the Court which passed the decree the result of those proceedings.^ This certification 
is a very important act as its effect is to determine the jurisdiction of the transferee 
Court.^ This Section has been applied to Arakan Hills. See Arakan Hills District 
Laws Regulation, 1916 (I of 1916), Schedule I. 

2. “ Shall certify.*’ — In Shivlingappa v. Shidmallappa,^ Macleod, C. J., 
held that there must be a formal certification by the transferee Court to the transferor 
Court and that the fact of certification should not be left open to inferences to be 
drawn from entries in the register of suits of the transferor Court showing the result 
of the proceedings in the transferee Court. In an earlier case,^ where a decree on the 
small cause side had been transferred to the original side of the same Court for execu- 
tion and the result of the proceedings in execution was entered in the small cause suit 
register, the same learned Chief Justice however held that the requirements of Section 
41 were “clearly** satisfied. It is submitted with respect that the view taken in the 
later case is the correct one. 

An order by the transferee Court that the result of part satisfaction of the 
decree may be communicated to the transferor Court^® or a report by the former Court 
to the latter of the facts relating to an arrangement come to between the decree- 
holder and the judgment-debtor,*^ is not such a certificate as is contemplated by the 
Section and does not determine the jurisdiction of the transferee Court. But when the 
transferee Court dismissed the execution case and directed that the transferor Court 
should be informed of it and a copy of this order was actually filed in the latter Court 
with the application of the decree- holder asking for a transfer to another Court, it was 
held that this was sufficient compliance with the requirements of the Section.*® 

Where the transferee Court dismisses the execution case on the ground that an 
objection as to limitation is a valid one, and sends back the case to the transferor 
Court with the requisite certificate, but the objection as to limitation is disallowed on 
appeal, the transferee Court can get back the records and proceed with the execution. 
The position is the same as if no certificate of the manner of execution had been sent 
under this Section to the transferor Court.* 


Section 41 — Note 1 

1. (’09) 9 Gal L Jour 289 (243). 

2. (’24) AIB 1924 Bom 859 (859, 360). 

Note 2 

1. (*24) AIR 1924 Bom 359 (359). 


2. (’23) AIR 1923 Bom 371 (871). 

2a.(’38) AIR 1938 All 412 (413). 

2b.(’37) AIR 1987 All 766 (768). 

2c.(’37) AIR 1937 Cal 557 (559) : I L R (1937) 2 
Gal 734. 

3. (’20) AIR 1920 Pat 128 (129). 



SOWBBS OU CQUBI IN . EXECUTING TEBAKSFEBBED DEOBEE iil 

Thd SMtion does not authorise the transfer by a cess collector, of a certificate 
under the Public . Demands Becovery Act (Bengal. Act I of 1895) to another Court for 
execution.^ 

3. Jurlsdiotion of transferee Gonrti how lon| oontinnee. — See Note 3 to 
Section 42. 


4,2. [S. 228.] The Oourt eiceeuting a decree sent to it shall 

Power, of Court in poweis in executing such decree 

oxe*** i'ng tranrferred as if it had been passed by itself. All persons 
‘'*"**' disobeying or obstructing the execution of the 

decree shall be punishable by such Court in the same manner as if it 
had passed the decree. And its order in executing such decree shall 
be subject to the same rules in respect of appeal as if the decree had 
been passed by itself. 

[1887, S. 228 ; 1859, S. 294 ; see 0. 21 R. 9 and Sch. Ill, 
C.P.C.] 

Synopsis 


lo Powers of Court executing tranif erred decree. 

. 2. Pecuniary limiU of the jurisdiction of the transferee 
Court. Scu Section 38 Note 7. 

3. Jurisdiction of transferee Courty how long continues. 

4. Law of limitation applicable to transferred decree. See 

Section 40 Note 1. 


5. ** Shall be subject to the same rules in respect of appeal.** 


1. Powers of Court executing transferred decree. — A decree transferred, 
to a Court for execution is to be regarded as a decree of that Court for the purposes 
of execution and the transferee Court has the same powers as it would have, if the 
decree had been passed by itself.^ But it will not execute the decree until a regular 


4. (W) 33 Cal 451 (456). 

Section 42 — Note 1 
1. (’72) 3 N W P H C R 168 (170). 

(’24) AIR 1924 All 700 (700) : 46 All 560. 
(Transferee Court can entertain objections 
preferred to it.) 

(’38) AIR 1938 All 654 (655). (Court to which 
decree is transferred under S. 39 for execution 
can execute it for larger amount than that 
.specified in the certificate of transfer — It is 
the decree which is the guide and not the 
certificate.) 

(’21) AIR 1921 All 199 (201) : 43 All 394. (Is 
competent to determine the question wh^ 
tber S was a member of the firm in an appli- 
cation under 0. 21 R. 50 (2).) 

(’06) 31 Bom 5 (8. 9). 

(’82) 6 Bom 582 (583). (Can enquire into the 
validity of a mortgage lien on property which 
has been attached by its order on a transferred 
decree.) 

(’74) 11 Bom H C R A C 19 (21). (Can issue 
notice under 0. 21 B. 22.) 


(’25) AIR 1925 Cal 213 (216). (Court trans- 
initting the decree is not the Court to decide 
objections on the part of the judgment- 
debtor, such as that the decree is incapable 
of execution or that execution is barr^ by 
limitation — The Court of execution must 
determine such objections.) 

(’ll) 10 Ind Cas 538 (539) (Cal). 

(’80) 5 Cal 448 (449, 450). 

(’69) 11 Suth W B 557 (558). (Gan determine 
claims of third parties.) 

(’38) AIR 1938 Lah 593 (593) : I L R (1938) 
Lah 624. (Can execute the decree against 
the surety.) 

(’34) AIR 1934 Lah 117 (118). 

(’31) AIR 1931 Lah 507 (508). (Is competent 
to determine the question whether S was a 
member of the firm in an application under 
0. 21 R. 50 (2).) 

(’29) AIR 1929 Lah 228 (230). (Do.) 

(’26) 98 Ind Gas 656 (856) (Lah). (Do.) 

(’12) 17 Ind Cas 823 (828, 829) (Mad). (Can 
exercise powers under 0. 21 R. 58, 01. 1 (b).) 


Section 4l 
Notes 2^8 


Section 42 
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ftootiOB 48 application is made to it under 0. 21 B. 11,* except where the decree<holder has already 

Hotel made an application for execution to the Court which has passed the decree,** The 

expression "powers in executing such decree” means "powers in carrying out the pur- 
pose of executing the decree"^ The transferee Court cannot question the legality or 
propriety of the order of the transferor Court directing execution.* Thus, it cannot 
entertain an objection that the execution of the decree was barred by limitation when 
the order for execution was passed,* though, where the decree is simply transferred 
without any order for execution having been passed,* or where the transferor Court 
has expressed an opinion on the question of limitation but without hearing the judg- 
ment-debtor on the point,** it has power to decide whether the execution is barred by 
limitation. It cannot transfer the decree to another Court for execution** or stay 
execution of the decree except under the provisions of 0. 21 B. 26 so as to enable the 
parties to get the objections decided by the transferor Court.* Nor can it decide the 
liability of a third person under 0. 21 B. 50, sub-rule 2 as a partner of a firm.** 

Just as the transferor Court cannot, as an executing Court, go behind the decree, 
the transferee Court also cannot go behind the decree or add to or vary its terms,* 


(’81) AIR 1981 Nag 170 (171) : 37 Nag Ii R 
886. (Tho esecutability by transferoo Court 
of the decree on an award is not affected by 
the Arbitration Act not being in force in the 
place where it is sought to be executed.) 

(’27) AIR 1927 Oudh 113 (112) : 1 Luck 46. 
(Can attach salary of public officer under 

0. 31 R. 48.) 

(’26) AIR 1925 Sind 393 (294) : 19 Sind L R 

1. (Is competent to determine the question 
whether 8 was a member of the firm in an 
application under O. 21 R. 50 (2).) 

(’13) 20 Ind Cas 540 (541) ; 7 Sind I, R 19. 
(Can order restitution under S. 144.) 

[See also (’38) AIR 1938 Mad 27 (28). 

(’18) AIR 1918 Mad 645 (647). (As to power 
of transferee Court to decide application 
under 0. 21 B. 50, see Notes to 0.21 R. 50, 
infra.) 

(’36) AIR 1986 Sind 11 (18) : 30 Sind L B 
290.) 

2. (’24) AIR 1924 Nag 413 (414). 

(’10) 35 Bom 103 (109). (An order for trans- 
mission of tho decree for execution to another 
Court is not an order for execution of the 
decree nor is an application for transmission, 
an application for uxecutiou.) 

2a.(’24) AIR 1924 Pat 130 (121) ; 2 Pat 909. 

(’31) AIR 1931 Cal 312 (316) : 58 Cal 882. 
2b.(’36) AIR 1936 Bang 184 (187). 

3. (’80) AIR 1930 Lah 143 (144). (Kxecution 
cannot be refused because part of the decree 
alone was transferred.) 

(’84) AIR 1984 Mad 266 (266). 

(’86) 7 All 880 (333). 

(’97) 21 Bom 466 (458). 

(’80) 6 Cal 786 (787). 

(’75) 23 Suth W B 164 (165). 

(’82) AIR 1982 Pat 168 (169) : 11 Pat 94 (97). 
(Transferee’s name brought on record and 
deoree transferred— Transferee Court cannot 
question transferee's right to execution.) 


(’37) AIR 1987 Bang 477 (480) : 1937 Bang 
L B 287. 

(’86) AIR 1936 Bang 271 (273): 14 Rang 550. 

4. (’90) 15 Bom 28 (29, 30). 

(’80) AIR 1930 Lah 118 (119). 

(’75) 24 Suth W R 151 (162). 

(’74) 31 Suth W B 830 (331). 

(’29) AIR 1929 Mad 199(199,200). (AIR 1924 
Mad 673; AIR 1926 Mad 411; 1928 Mad WN 
153, relied on.) 

(’27) AIR 1927 Nag 31(32). 

5. (’75) 7 N W P H C R 116 (117). 

(’94) 16 All 390 (398). 

(’30) AIR 1980 All 699 (700) : 52 All 1024. 
(Court having application to execute made 
to it is bound to decide questions of limita- 
tion Buo motu.) 

(’07) 1907 All WN 65(66): 4 All L lour 142(143). 
(’ll) 11 Ind Cas 316 (217) (Cal.) 

(’96) 23 Cal 39 (43). (Dissenting from ISBeng 
L B App 80.) 

(’86) 13 Cal 267 (262). 

(’82) 8 Cal 916 (917). 

(’80) 6 Cal 897 (901). 

(’74) 31 Suth W B 293 (293). 

(’68) 10 Suth W B 10 (12) (P B). 

(’67) 7 Suth W B 19 (19). 

(’66) 6 Suth W R Misc 14 (14). 

6a.('85) AIR 1935 Nag 131(133):91 Nag LB 833. 
5b.(’38) AIR 1938 Mad 118 (ll4) : I L B (1938) 
Mad 326. 

6. (’86) AIR 1936 Rang 184 (187). 

[See (’86) 18 Cal 367 (261).] 

6b.(’37) air 1987 Pesh 96 (97). 

7. (’81) AIR 1981 Bang 252 (256): 9 Bang 480. 
(’84) AIR 1934 Bang 166 (166): 12 Rang 320. 
(Transferee Court has no power to passmstal- 
ment order under 0. 20 B. 11 (2).) 

(’81) AIR 1981 All 92 (94) ; 63 All 126. 
(Decree if coUusively obtained.) 

(’87) 11 Bom 528 (682). (Cannot refuse execu- 
tion because too much has been left for the 
executing Court to do.) 

(’70) 18 Suth WB 830 (880). (Cannot correct.) 
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but must execute the’ decree as it stands.® Where the decree-holder dies after the 
date of transfer, his legal representative must apply to the Court which passed the 
decree for substitution of his name on the record. See Notes to 0. 21 B. 16, infra. 
Similarly, where a judgment-debtor dies after the date of transfer, the application to 
implead his legal representatives must be made to the Court which passed tlie decree.® 
There was a conflict of decisions as to whether the transferee Court also could enter- 
tain and dispose of the application. All the High Courts except the High Courts of 
Calcutta and Lahore held that the proper Court to apply is only the Court which 
passed the decree.^® The Calcutta^ and Lahore^* High Courts, on the other hand, held 
that the application can bo made even to the transferee Court. They further held that 
even if it be assumed that the application should be made only to the transferor Court, 
the making of an application to the transferee Court, even if objected to by the judg- 
ment-debtor, is only an irregularity in procedure curable by Section 99.^® The High 
Court of Madras was, however, of opinion that the non-compliance with the rule that 
the application should bo made to the Court which passed the decree, if objected to 
at the proper time is not a mere irregularity though if not so objected to, is an irregu- 
larity curable under Section 99.^* The Privy Council has now reconciled the apparent 
conflict by holding that while an application for substitution of legal representatives 
should be made to the Court which passed the decree, the non-compliance with the 
rule is only an irregularity in procedure which, if acquiesced in by a party, cannot be 
challenged by him later on.^® 

The transferee Court cannot question the jurisdiction of the Court which passed 
the decree.’®® Under the old Section 225 corrosix)nding to 0. 21 R. 7, the words or 
of the jurisdiction of the Court which passed it* occurred. This gave rise to a conflict 
of opinion as to whether the transferee Court can go into the question of jurisdiction 
of the Court which passed it. The said words have now boon removed thus setting 
the conflict at rcst.’®*’^ 

Where it is brought to the notice of the transferee Court that the decree sought 
to be executed has, subsequent to the transfer, ceased to exisO^ or is satisfied out of 
Court,’® the Court is bound to go into the question and if tho allegation is correct, 
should refuse to proceed with the execution. 

Where a decree has been transferred to another Court and that Court certifies 
its failure to execute the same, it is only the Court whicli passed the decree and not 


8. See the cases in (oot-note 7. 

[See also (’78) 3 Cal 613 (613, 614).] 

9. See Section 50, infra. 

(’30) AIB 1930 Cal 611 (616, 016) : 67 Cal 
1137. (Death of decrco-holder.l 
(’30) AIR 1930 Sind 16 (17). (Until disposal 
of that petition, proceedings in transferee 
Court will be suspended.) 

[See also ('2B) AIR 1926 Cal 213 (216).} 

10. (’95) 17 All 431 (432). 

(’94) 18 Bom 224 (326). 

(’26) AIR 1026 Mad 411 (412). 

(’06) 28 Mad 466 (471). 

(’23) AIR 1928 Nag 195 (197). (Such applica- 
tion can be made to tho Court which is 
actually executing decree.) 

(’20) AIR 1920 Nag 174 (175). 

11. (’96) 22 Cal 668 (661). 

(’09) 1 Ind Cas 57 (68, 69) (Cal). 

12. (’26) AIR 1936 Ijah 34 (86). 


(’97) 1897 Pun Re No. 70, page 817 (821, 324). 

13. See the cases in foot-notes 11 and 12 above. 

14. (’05) 28 Mad 466 (472). 

(’07) 17 Mad L Jour 300 (301). (Objection not 
pressed.) 

(’16) AIR 1916 Mad 83 (34, 86) : 38 Mad 
1076. 

(’02) 12 Mad L Jour 24 (32, 33). 

16. (’38) AIR 1928 P C 162 (164) : 65 Ind App 
227 : 3 Luck 314 (P C). (Confirming AIR 
1926 Oudh 448.) 

(’31) AIR 1931 Ail 320 (323). (Following 
AIR 1928 P C 163.) 

16a. See 0. 21 R. 7, Note 4. 

16-17. See Notes to 0.31R.T and Note 4, Infra. 

18. (’27) AIR 1927 Rang 104 (105) : 4 Rang 562. 

19. (’80) 5 Cal 448 (449, 450). 

[But eee (’70) 1870 Pun Re No. 61.] 
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|S60«oii 49 th 9 latter that is bompetent to grant a certificate of non-satisfaction to the decfeer 
Ho<49l-8 holder in order to enable him to execute the decree in another Court.^ 

2. Pecuniary limits of the jurisdiction of the transferee Court. — See 

Section 38 Note 7. 


3. Jurisdiction of transferee Court, hov lon^ continues. — The trans- 
feree Court retains its jurisdiction over the execution proceedings until it certifies to 
the Court which passed the decree in the manner set forth in Section 41^ or until the 
execution has been withdrawn from it.* Where, therefore, a decree has been executed 
by it partly, an application for further execution can be made to it without obtaining 
a fresh certificate under 0. 21 B. 6 from the transferor Court.* It is not bound to 
send the certificate as soon as one application for execution fails. The failure should 
be complete and not partial.^ The mere fact that the execution petition is struck off 
for some informality does not determine its jurisdiction in the matter* and it can 
review its order striking off the petition® or review the execution proceedings.^ 

After the issue of the certificate under this Section the transferee Court ceases 
to have jurisdiction to receive execution petitions or to do anything further in the 
matter*^ except to decide objections in respect of anything done in the course of the 
execution proceedings which were pending before it.® The Nagpur Judicial Commis- 
sioner’s Court has, however, held that its jurisdiction does not cease even after a 
certificate is sent under this Section and that it can therefore entertain a fresh appli- 
cation for execution witliout another transfer under 0. 21 E. 6 from the transferor 
Court.^® 


But the fact that execution has been transferred to another Court does not 


deprive the transferor Court of all control over the execution proceedings.^^ Thus, it 


20. (’34) AIB 1934 Lah 330 (331). 

' Note 3. 

1. (’98) 20 All 129 (131, 132). 

(’32) AIR 1932 Fat 286 (287) : 11 Fat 513. 
(’24) AIB 1924 Bum 859 (859, 360). 

(’23) AIR 1923 Bom 396 (396). 

(’09) 18 Gal W N 533 (540). 

(’14) AIB 1914 Mad 435 (435,436) ; 15 Ind 
Gas 738 (741) : 37 Mad 281. 

(’29) AIB 1929 Oudh 76 (77) : 4 Luck 200. 
(Jurisdiction to issue fresh process for execu- 
tion ceases after issue of certificate. But 


jurisdiction to decide questions arising in 
respect of any thing dune in the course of 
execution proceeding remains.) 

2. (’26) AIR 1926 Bom 271 (272) ; 50 Bom 439. 

(TheGourt which transfers its decree for exe- 
cution to another Court has also the power 
to call back the decree.) 

3. (’8.3) 1883 All W N 247 (248). 

(’09) 1 Ind Gas 57 (61) (Gal). (It has jurisdic- 
tion to entertain successive applications for 
execution.) 

(’75) 23 Suth W B 225 (226). 

(’01) 4 Oudh Gas 383 (338). 

(’31) AIB 1931 Fat 27 (80) ; 9 Fat 829. 

4. (’23) AIR 1928 Bom 396 (896). 

5. (’09) 1 Ind Gas 57 (61) (Cal). (6 Suth W B 

Misc 47 must have been impliedly overruled 
by 10 Suth W R 46.) 

(’97) 1897 Pun Be No. 70, page 317. 

(’98) 20 All 129 (132). 


(’26) iUB 1926 Fat 274 (275) ; 5 Fat 398. 

[See also (’66) 1866 Suth W B Misc 47 (48). 
(Jurisdiction of transferee Court ceases on 
case being struck off for default.)] 

6. (’68) 10 Suth W R 46 (60) (P B). 

7. (’68) 10 Suth W R 46 (60) (P B). 

(’09) 9 Cal L Jour 239 (243). (Attachment 
effected by transferee Court and thereafter 
certificate sent to Court which passed the 
decree— Re- transfer again to that Court under 
0. 21 R. 6 — Attachment is revived.) 

8. (’25) AIR 1926 All 179 (179). 

(’33) AIR 1933 Lah 149 (150). 

(’39) 48 Cal W N 412 (415). 

(’99) 3 Cal W N ccxi. 

(’30) AIR 1930 Lah 608 (611). 

(’26) AIR 1926 Mad 1209 (1209). 

(’26) AIR 1926 Fat 274 (275) : 5 Fat 898. 

(’87) AIR 1937 Bang 406 (407). 

9. (’29) AIB 1929 Oudh 76 (79) : 4 Luck 209. 

10. (’22) AIR 1922 Nag 210 (212): 18 Nag LB 178. 

11. (’06) 1 Cal L Jour 315 (318). 

(1900) 13 C F L R 169 (170). 

(’85) 7 All 73 (76). (Per Mahmood, J.) 

(’29) AIR 1929 Bom 418 (419) ; 63 Bom 844. 
(Concurrent execution can be had before 
receipt of certificate from transferee Court, only 
a formality.) 

(’86) AIB 1986 Cal 267 (269). 

(’34) AIR 1984 Lah 728 (729) : 16 Lah 80. 
(’88) AIR 1938 Mad 118 (114) : 1 L R (1988> 
Mad 326. 
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can determine objections as to the exeontability of the decree^* or a point of limitation 
referred to by the transferee Oourt.^* It can sanction an agreement for payment of 
the decree in instalments^* and decide ^ho are the legal representatives of the judg- 
ment-debtor'® and entertain an application to execute the decree against them.'® It 
can also recognise an assignment of the decree,'^ or stay the execution of the decree,*® 
or entertain application under Section 73 for rateable distribution,'® or pass an order 
transferring the decree to another Court,**® or recall the execution proceeding from 
the transferee Court,*®® or make an order for simultaneous execution by another 
Court.*®*^ As to whether an application for execution made to the transferor Court 
before a certificate is received from the transferee Court under tliis Section is an 
application made to a “proper Court** within the meaning of Article 182 (5) of the 
Limitation Act, see the undermentioned cases.*' 

As to the power of the Court to entertain an application after the pj'operty 
in respect of which the decree was passed is transferred to the jurisdiction of another 
Court, see Section 37 Note 5. 

As to the maintainability of simultaneous executions, see Section 38 Note 10. 

4. Lav of limitation applicable to transferred decree. — See Section 40 
Note 1. 

5. ''Shall be subject to the same rules in respect of appeal.” An 

order in execution passed by the transferee Court will bo appealable, where, if the 


(’18) AIB 1918 Mad 669 (670). (Decree for 
sale ou mortgage trail iifcrrad — Transferee 
Court cannot pass personal deciroe under 
0. 34 B. 6.) 

('ll) 11 Ind Cas 635 (636) : 36 Mod 108. 

(’39) AIR 1939 m 144 (145) ; 17 Pat 617. 
(’22) AIR 1922 Pat 301 (303) ; 1 Pat 328. 
(Decree not actnally sient to transferee Court 
— Transferor Court does not lose jurisdiction 
to execute decree.) 

12. (’29) AIR 1929 Mad 109 (200). 

(’27) AIR 1927 Neg 31 (32). 

13. (’86) 13 Cal 257 (262). 

• (’39) AIR 1939 Pat 144 (145) ; 17 Pat 617. 

14. (’90)12 All 571 (574, 577). (Case under 

S. 257-A of tbe old Code.) 

(’96) 20 ^fad 378 (.383). (Do.) 

15. (’26) AIR 1926 Mad 411 (412). 

16. (’09) 9 Cal Ij Jour 239 (244). 

(’05) 28 Mad 466 (471) (P B). 

17. (’33) AIR 1938 Mad 110 (111, 112). 

(’79) 2 All 283 (288). 

(’31) AIR 1931 Lah 690 (690, 691). (Traus- 
fci-ee Court cannot do so.) 

18. (’05) 28 Mad 466 (471) (F B). 

(’39) AIB 1989 Pat 144 (145) : 17 Pat 617. 

19. (’05) 1 Cal L Jour 315 (318). 

(’34) AIR 1934 Lah 113 (113). 

(’03) 25 All 448 (444). 

20. ( 27) AIR 1927 Rang 258 (261) : 5 Rang 897. 
(’78) 3 Cal 512 (513). 

(’74) 21 Suth W R 837 (388). 

(’87) 1887 Pun Re No. 83, page 174 (175). 
(’79) 1879 Pun Re No. 129, page 877 (381) 
(P B). 

(’28) AIR 1928 Mad 498 (494). 

See N6tel7 to Section 39. . 


Sco also Note 10 to Section. 38. 

[But see (’28) AIR 1928 Rang 40 (42) : 5 
Rang 775. (This decision, it is submitted, 
is not correct. Though it purports to follow 
the Privy Council decision in A I R 1927 
P C 73 it is based 6n an incorrect view of 
facts in the Privy Council case.)] 

20a. (’.39) AIR 1939 Pat 144 (145) : 17 Pat 617. 
20b. (’89) AIB 1939 Pat 144 (145) : 17 Pat 617. ' 
[See also (’38) AIB 1938 M.aa 113 (114) : 
I L R (1988) Mad 326. (S. 42 doc.s not 
empower transferee Court to order simulta- 
neous execution.)] 

21. (’26) AIR 1926 Lah 113 (114). (Yes, Reversing 
AIB 1925 Lah 238 and distinguishing AIR 
1916 P C 16.) 

(’25) AIB 1925 Oudh 492 (492) ; 28 Oudh Cas 
169. (No.) 

(’16) AIR 1916 P C 16 (17) : 39 Mad 640 : 48 
Ind App 238 (P C). (No — Aflirmiug 15 Ind 
Cas 738 (740).) 

(’35) AIB 1985 Cal 99 (100). (Yes.) 

(’35) AIB 1935 Lah 465 (474) (P B). (Yes.) 
(’34) AIB 1934 Lah 728 (729) : 16 Lah 80. 
(Transfer of decree for cxceutiun without limi- 
iatiou — Original Court has no power to 
execute.) 

(’31) AIR 1931 Lah 14 (14, 15). (No.) 

(’38) AIR 1938 Mad 118 (114) : I L R (1988) 
Mad 326. 

(’36) AIB 1936 Oudh 64 (65). (No.) 

(’39) AIR 1939 Pat 289 (290). 

(’33) AIR 1933 Sind 78 (80): 27 Sind L B 109. 
(Order of transfer made, but pa^rs never 
reached transferee Court— Application there- 
after to original Court is application to the 
proper Court.) 


Seotidn'lit 

NoteiiSr-S 
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decree had been passed by itself, such order would be appealable. Thus, where a 
small cause suit is transferred to the original side for execution and an appealable 
order is passed in execution by the Court of transfer, such order would be appealable 
notwithstanding that the decree tramf erred is itself not appealable.^ But the transfer 
of the decree cannot alter the nature of the suit^ and the provisions of Section 102 wiU 
control this Section with the result that in the case of suits of a small cause naturOi 
no second appeal will lie.^ 


43. [ S. 229.] Any decree passed by a Civil Court established 
_ . in any part of British India to which the pro- 

petted by Britith Ceurto visions relating to execution do not extend, 
Pert'd^t net'*'ex'tend' M or by any Court established or continued by 
in foreign territory. authority of the Central Government or the 

Crown Representative'" in the territories of any foreign Prince or 
State, may, if it cannot be executed within the jurisdiction of the 
Court by which it was passed, be executed in manner herein pro- 
vided within the jurisdiction of any Court in British India. 

[ 1877, S. 229; 1859, S. 284.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1987, for 
“the Governor-General in Council.** 


1. Legislative changes. 

>2. Scope of the Section. 

3. Courts established or continued by authority of the Central 

Government or the Crown Representative in the territo- 
ries of any foreign Prince or State. 

4. Limitation applicable to foreign decrees. See Section 44. 

1. Le^islatiYe ohan^es* — The words "'any decree passed by a Civil Court 
established in any part of British India to which the provisions relating to execution 
do not extend’* are new. See Note 2. 


2. Scope of the Section. — Under the old Code only the decrees of British 
Courts in foreign territory could, under this Section, be executed within the juris- 
diction of any Court in British India. A decree of a Court in a scheduled district in 
British India, to which the Code was not made applicable, could not be executed by 


Note 5 

1. (’90) 12 All 581 (586, 587). 

(’09) 31 All 1 (2). 

(’16) AIR 1916 All 293 (294). 

(*28) AIR 1928 Bom 534 (537): 53 Bom 46. 
(’21) AIR 1921 Gal 242 (243). 

(’15) AIR 1915 Cal 237 (237). (Order directing 
arrest of surety in execution of small cause 
decree ) 

(’73) 19 Suth W B l8l (182). 

(’05) 1906 Pun L B No. 8. 

(’25) AIB 1925 Mad 1179 (1180). (S. 42 in an 
amended form is made applicable to the 
Madras Small Cause Courts Act and does not 


govern transfers by the City Small Cause 
Court to the Moffussil Munsif ’s Court — The 
latter will be governed by S. 42, 0. P. Code.) 
(’19) AIB 1919 Mad 264 (266). 

(’88) 11 Mad 180 (132). 

2. (’90) 12 All 679 (680). 

8. (’18) AIB 1918 Mad 1868 (1368). 

(’ll) 12 Ind Cas 969 (960) (Mad). 

(’27) AIB 1927 All 740 (740). 

(’26) AIB 1926 All 161 (162). 

’07) 11 Cal W N 861 (862). 

’98) 25 Cal 872 (874). 

[See alto (’18) AIB 1918 Mad 921 (921).] 
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aiDother British Indian Oourt.^ The addition of the words ‘any decree passed 

extend’ in the present Section makes it clear that the Section applies to Courts in 
areas in British India to which the Code does not apply. 

8. CioiortB established or oontinaed by aathority of the Central Covern- 
ment or the Crovn Representative in the territories of any foreign Prinoe or 

gtatOi The words “the Central Government or the Crown representative” have 

been substituted for the words “the Governor.Qeneral in Council ” by the Adapta- 
tion of Indian Laws Order, 1937. The Court of the Political Agent at Sikkim is 
situated in a foreign territory and was held to be a Court “established or continued 
by the authority of the Governor-General in Council” within the meaning of this 
Section, and a decree of that Court was held executable by a British Indian Court.^ 
The Court of the Dewan Ahilkar of Cooch Behar is situated in a foreign territory 
but was not established or continued by the authority of the Governor-General in 
Council.^ The Court of the Native Commissioners of Kondh situated within the family 
domains of the Maharajah of Benares was held to be a Court established by the autho- 
rity of the Governor-General, though not situated in foreign territory as the family 
domains of the Maharajah of Benares are in British India. This Section does not 
therefore apply to the execution of the decrees of such Court.^ 

4. Limitation appiioable to foreign decrees. -— See Section 44. 


44. The Provincial Government may hy notification in the 
decrees Gazcttc dcclarc that the decrees of any 


Execution of 
pasted by Courts of Indian 
States. 


Civil or Revenue Courts in any Indian State, 
not being Courts established or continued by the 
authority of the Central Government or of the Croton Representative, 
or any class of such decrees, may be executed in the Province as if 
they had been pissed by Courts of British India.'' 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for the 
original Section. 


1. Legislative changes. 

2. Scope of the Section. 

3. Notifications. 

4. British Indian Courts* if and when can refuse to execute foreign decrees. 
4a. Burma Courts, if can execute decrees of Courts in Indian States. 

5. Foreign judgments. See Section 13, 

6. Limitation and procedure. 


1. Legislative changes. — The Section was substituted by the Government of 
India (Adaptation of Indian Laws) Order, 1937. The previous Section' gave the power 


Section 43 — Note 2 

1. ('88) 16 Gal 865 (370). 

Note 3 

1. (’ll) 38 Gal 859 (861). 

2. ('70) 13 Suth W R 154 (155). 


3. ('07) 84 Gal 576 (582, 583). 

Section 44 — Note 1 

1. For Notification issued by the Governor- 
General in Gouncil under this Section, as 
stood before 1st April 1937, see Gen. R. and 
0., Supplement, Vol. 1, pp. 775 to 781. 


SaotioiiiS 
Notes S-S 
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SiotfoUM of .notification under this Section to the Governor. General in Council whereas .under 
notes I'-la the new Section the power is given to the Provincial Government. Again, the previous 
Section applied to Courts situate in the territories of any Native Prince or State in 
alliance with His Majesty whereas the new Section refers to Courts situated in any 
« “Indian State.** 

2. Scope of the Section. — This Section applies to a •particular class of 
foreign Courts, namely those situated within the territories of any ** Native Prince or 
State** while Section 43 applies to British Courts situated in the territories of “any 
foreign Prince or State.** 

« 3. Notifications. — See General Statutory Buies and Orders, Yol. I, pages 

622-625, Vol. Ill, p. 476 (Edition 3),i Vol. IV, pp. 682, 683 and 685 and Sup. Vol I, 
K). 776-781.^ See also Notification No. 170—1 of Government of India, dated 23rd 
March, 1927. 

4. British Indian CourtSi if and when can refuse to ezeonte foreign 
decrees. — A decree of a Native State notified under this Section does not thereby 
cease to be a foreign decree.^ The Section merely alters the procedure for enforcing 
the foreign judgment of a Native State.^ It does not bar any objections being raised 
in execution which are open in suits on foreign judgments.*^* Thus the judgment-debtor 
is not precluded from questioning the jurisdiction of the Court passing the decree*^ or 
from objecting that the decree was obtained by fraud.^ 

A British Indian Court is not bound under this Section to order execution of 
the decree in all cases.®* It can refuse to execute the decree not only on the grounds 
specified in Sections 13 and 14^^* but also on the other valid grounds as well.® 

When foreign decrees are sought to be executed in British Indian Courts, as 
an invariable rule notice ought to be issued to show cause against execution.^ 

As to whether suits are maintainable on judgments of Native States notified 
under this Section, see the undermentioned case.® 


4a. Burma Courts, if can execute decrees of Courts in Indian States. — 

Before the separation of Burma from India there were notifications under the Section, 


Note 3 

1. See (’38) AIR 1938 Cal 511(617): G3 Cal 1033. 

2. Soe Unrepealed Central Acts, Vol. V, p. 23. 

Note 4 

1. (’91) 15 Bom 216 (219, 221). (Objection on 

ground of fraud — For right of suit, see Notes 
under Section 13.) 

(’38) AIR 1938 Cal 611 (617) : 63 Cal 1033. 

2. (’25) AIR 1925 Mad 788 (789). 

(’15) AIR 1915 Mad 486 (488) : 39 Mad 24 
(47) (F B). 

(’38) AIR 1938 Cal 611 (517): 63 Cal 1033. 

3. (’17) AIR 1917 Mad 780 (782): 39 Mad 733 
(F B). 

(’31) AIR 1931 All 689 (691) : 63 All 747. 

(’36) AIR 1935 Lah 551 (561). (Words “as if 
they had been passed by Court in British 
India” do not control operation of S. 13 (a).) 

4. (’15) AIR 1915 Mad 486 (487): 89 Mad 24(30) 
(P B). (But if he voluntarily submits to juris- 
diction he cannot question it in execution.) 
(’25) AIR 1925 Cal 955 (956). 


(’16) AIR 1916 Bom 307 (308) : 40 Bom 551. 
(Decree in absentum). 

5. (91) 15 Bom 216 (219, 220). 

5a.(’15) AIR 1915 Mad 486 (486, 487) : 39 Mad 
24 (30) (F B). (Objection to jurisdiction.) 
6b.(’17) AIR 1917 Mad 780 (782) : 39 Mad 783. 
(’38) AIR 1988 Mad 112 (113). (Ex parte 
foreign decree in personam against British 
subject not residing there at date of action 
will not be executed by British Courts.) 

(’37) AIR 1937 Mad 97 (99). 

(’84) AIR 1934 Mad 434 (434) : 57 Mad 824. 
(Decree of foreign Court against resident in 
British India — Decree can bo executed in 
British India only if defendant submits to 
jurisdiction of foreign Court before judgment.) 

6. (’25) AIR 1926 Mad 788 (790). 

(’87) 14 Cal 546 (560). (Executing Court can 
refuse to execute unless the record of the 
Native Court is properly certified.) 

7. (’26) AIR 1926 Mad 788 (789). 

8. (’15) AIR 1915 Mad 486 (488)': 39 Mad 24 
(F B). (Per Seehagiri Iyer J.) 
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by which the decrees of Indian States could be execnted in'Bonha.^ By para. 9 of the 
BnrcM Laws Adaptation Order, 1997 and Sections 118 and 149 of the Government of 
Burma Act, the said notifications will be in force even after the separaiaon of Burma 
on 1st April 1937, unless altered or repealed by the Legislature or other competent 
authority. Consequently it was held in the undermentioned case* that i^e decree of a 
Court in the Pndukkottah State, in respect of which a notification under this Section 
had been issued, could be executed by the Courts in Burma. 

fi. Foreign j ndgman ta. — See Section 13. 

6. Limitation and prooedave. — The rules as to limitation and procedure 
applicable to the execution of a decree of a foreign Court, are those prescribed by the 
law of British India and not those prescribed by that of the foreign State.^ See also 
the Authors’ Commentaries on the Limitation Act, Section 11 Note 2 and Article 182, 
Note 95. 


44 A. W Where a certified copy of a decree of any of the 
,1 decree* superior Courts of the United Kingdom or any 
ii'^iwocating territory has heen filed in a Dis- 
other reciproeeting tern- trict Court, the decree may he executed in 

British India as if it had teen passed hy the 

District Court. 

(2) Together with the certified copy of the decree shall he filed 
a certificate from such superior Court stating the extent, if any, to 
which the decree has heen satisfied or adjusted and such certificate 
shall, for the purposes of proceedings under this section, he conclu- 
sive proof of the extent of such satisfaction or adjustment. 

(3) The provisions of section 47 shall as from the filing of 
the certified copy of the decree apply to the proceedings of a District 
Court executing a decree under this section, and the District Court 
shall refuse execution of any such decree, if it is shown to the satisfac- 
tion of the Court that the decree falls within any of the exceptions 
spedficd in clauses (a) to (f) of section 13. 

Explanation 1. — Superior Courts,” with reference to the 
United Kingdom, means the High Court in England, the Court of 
Session in Scotland, the High Court in Northern Ireland, the Court 
of Chancery of the County Palatine of Lancaster and the Court of 
Chancery of the County Palatine of Durham. 


Note 4a 

1. See Notification 4895 — 1/A dated 8.12-04 
p. 626 of Vol. I oi General Statutory Buies 
and Orders 1907. 

3. (’88) AIB 1988 Bang 863 (868) : 1988 Bang 
LB168. 


Note 6 

1. (’87) 14 Oal 570 (571). (Limitation— Art. 182 
of the Indian Limitation Act). 

(’16) AIR 1916 Bom 200(201):40 Bom 504. (Do.) 
(’78) 2 Mad 837(388). (Civil Procedure— A judg- 
ment against the legal representative of the 
debtor— Execution confin^ to assets in hand.) 


80FG. 29. 
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Explanation 2. — **BeoiprocaUng territory" means any coun- 
try, or territory, situated in any part of His Majesty^s Dominions 
b* • ♦ which the '‘[Central Government] may, from time to time, hy 
notification in the ^Official Gazette], declare to he reciprocating 
territory for the purposes of this section ; and ^‘superior Courts", 
with reference to any such territory, means such Courts as may he 
specified in the said notification. 

Explanation 3. — ** Decree", with reference to a superior Court, 
means any decree or judgment of such Court under which a sum of 
money is payable, not being a sum payable in respect of taxes or other 
charges of a like nature or in respect, of a fine or other penalty, and 

(a) with reference to superior Courts in the United King- 
dom, includes judgments given and decrees made in any 
Court in appeals against such decrees or judgments, but 

(b) in no ease includes an arbitration award, even if such 
award is enforceable as a decree or judgment. 

a. This Section was inserted by the Code of Civil Procedure (Amendment) Act, 1937 (VIII of 
1937), Section 2. 

b. The words *‘or in India** repealed by the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

c. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
“Governor-General in Council.** 

d. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
**Gazcttc of India.’’* 


!• Scope and object of the Section. | 2. Explanation 3. 

It Scope and object of the Section. — Under the Foreign Judgments (Becip. 
rocal Enforcement) Act, 1933, provision is made for the extension of Part I of the Act 
by Order in Council to His Majesty's Dominions outside the United Kingdom and also 
for the specification by such Order in Council of the Courts 'which shall be deemed 
to be * superior Courts" within the meaning of the Act. On the Act being extended 
to British India, the decrees of the Courts in British India which may be deemed to 
be "superior Courts" for the purpose of the Act may be executed in the United King- 
dom. This Section is intended to reciprocate the policy contained in the above Act and 
to be part of a reciprocal arrangement under which on the one part decrees of British 
Indian Courts should be executable in the United Kingdom and on the other, decrees 
of Courts in the United Kingdom and other notified areas should be executable in 
British India.^ 

2. Explanation 3. — This Explanation has been added to the Section with 
two objects in view, viz., to include a Court of Appeal in the United Kingdom among 
"superior Courts" and to define dec rees so as to assimilate the m eaning of the term 

Section 44 A — Note 1 

1. Vide Statement of Objects and Reasons, Gazette of 
India Part V p. 21, dated 16th February 1936. 
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to that applicable to the ooixespooding British etatute (Section 10, foreign Judgments 
(Eeciprocal Enforcement). Act, 1983).*: 


45. ^So much of the foregoing sections of this Part as 
* .* r j s- empowers a Court to send a decree for execution 

Execution of decreet in ^ 

foreisn territory. to anothcr Court Shall 06 construed as empower- 

ing a Court in any Province to send a decree for execution to any 
Court established or continued by the authority of the Central Govern- 
ment or of the Croton Representative in the territories of any foreign 
Prince or State to which the Provincial Government has by notifica- 
tion in the Official Gazette declared this section to apply. 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1037 for the 
original Section 45. 

Synopsis 


1. Execution of decreet of Britith Indian Courtt in foreign territory. 

2. Notificationt. 

3. **Any foreign Prince or State.*’ 

4. Step-in-aid of execution. 


1. Execution of deorees of British Indian Courts in foreign territory.— 

This Section deals with cases converse to those dealt with by Sections 43 and 44. It 
deals with the execution of decrees of British Indian Courts in foreign territory. 
But in order to send a decree of a British Indian Court for execution in foreign 
territory it is necessary that the transferee Court should be one — 

1. which is established or continued by the Governor-General in Council in 
such foreign territory, and 

2. to which the Governor-General in Council has, by notification, declared 
this Section to apply.^ 

In the absence of either of these conditions a British Indian Court has no 
jurisdiction to send its decrees for execution to a Court not situate in British India.® 
The reason why the Code is silent as to the execution of decrees, of British Indian 
Courts by the Courts of Native States is that the Indian Legislature has no power 
to legislate for foreign Courts.® But by treaty arrangements decrees of British Indian 
Courts may be executed in Courts of Native States.* 


2. Notifications. — See General Statutory Rules and Orders, Vol. I, pp. 618 to 


621. This Section applies to Arakan Hills, 
tion, 1916 (I of 191(5), Schedule I. 

Note 2 

1. Vide Report of the Select Committee. 

dection 45 — Note 1 

1. ('18) AIR 1918 Mad 580 (588) : 40 Mad 1069 
(1077) (FB). 

(’29) AIR 1929 Sind 45 (46): 23 Sind L R205. 
(’ll) 11 Ind Cas 442(442): 38 Cal 859. (Court 
of Political Agent at Sikkim — EstabliBbed by 
authority of the Governor-General in Council.) 

2. (’18) AIR 1918 Mad 605(605) : 82 Mad L Jour 

487 (488). 


See Arakan Hills District Laws Regula- 


('02) 29 Cal 400 (402). 

(’88) 12 Bom 280 (281). 

('19) AIR 1919 Low Bur 4 (4). 

8. ('18) AIR 1918 Bom 236(289):42 Bom 420(420). 
('29) AIR 1929 Sind 45(46) : 28 Sind LR205. 
(Attachment before judgment— Property in 
Dutch territory — Mandate issued to British 
Consul there cannot be maintained.) 

4. (’18) AIR 1918 Mad 580 (584) : 40 Mad 1069 
(1077) (FB). 


SeotiottUa 
Note a . 

Seotion 15 
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Seotion 16 


Si "Any fovelSn Prlnoe oe State.'’ — ^The Courts oontcfmplated by this Seotioo 
are Courts in the Native Indian States in allianoe with the British QoVemment.^ 

if 8tep>in«aid of oxeontion. — As to whether an application to a British 
Indian Court to send its decree to the Court of a Native State between which and 
the British Courts reciprocity prevails, is an application to take a step-in-aid of 
execution, see the Authors’ Commentaries on the Limitation Act, Article 182, Note 107. 


46 . ( 1 ) Upon the application of the decree-holder the 
Court which passed the decree may, whenever it thinks 
Precepts. issue a precept to any other Court which would be 
competent to execute such decree to attach any property belonging 
to the judgment-debtor and specified in the precept. 

(2) The Court to which a precept is sent shall proceed to 
attach the property in the manner prescribed in regard to the 
attachment of property in execution of a decree : 

Provided that no attachment under a precept shall continue 
for more than two months unless the period of attachment is 
extended by an order of the Court which passed the decree or unless 
before the determination of such attachment the decree has been 
transferred to the Court by which the attachment has been made 
and the d^ree-holder has applied for an order for the sale of such 
property. 

Synopsis 

1. Attachment by precept* 

2. Powers of Court to which precept is sent* 

3* Application under the Section is not one for execution* 

Other Topics 

Object of the Section. See Note 1. 

Precept can be issued even after decree is transferred. See Note 1 Pt. (4). 

**UnlesB the period of attachment is extended." See Note 1 Pt. (2). 

Validity of precept if can be challenged by Court to which it is sent. See Note 2. 

1. Attaohment by precept# — The Section is new and its object is to attach 
the property of the judgment-debtor in another Court in order to prevent the jiidg- 
ment-debtor from alienating or otherwise dealing with it to the detriment of the 
decree-holder till proper proceedings for the sale of the property in pursuance of an 
application can be taken.^ It is for this reason that the effect of the att achment in 

Note 3 

1. (’29) AIR 1929 Bind 45 (46) : 23 Bind L B 205. 

Section 46 — Note 1 
1. (’86) AIR 1986 Lah 486 (487, 488). 

(’27) AIR 1927 Cal 581 (588). 

(’81) AIR 1981 Rang 279 (280) : 9 Rang 561. 

(’ll) 10 Ind Cas 794 (795) (Low Bur). 
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pursuance of the precept is limited to two months and power is given to the Court Seoilon M 

which passed the decree to extend the time in order to meet the contingencies which Notea 1*8 

may arise due to the delay in transferring the decree to the Court to which the pre- 

cept is sent.^^ No such attachment, therefore, can continue for more than two months 

unless the period is renewed by order of the Court which passed the decree or unless 

the decree is transferred for execution to the attaching Court and the decree-holder 

has applied for the sale of the property.^** An indefinite order for a permanent attach- 

ment is not one contemplated by this Section.^^ When an application for extending 

the period of the attachment is made before the expiry of the two months but the 

order extending the time is passed after the expiry of the period, the order will relate 

back to the date of the petition and will have a retrospective effect.^ 

Where a precept is applied for under this Section, it is not open to the Court 
issuing it to attach such property itself ; the Court to which it is issued must attach 
the property and wait for an application for execution being made by the attaching 
creditor.^ 

The transfer of a decree for execution does not put an end to the jurisdiction 
of the parent Court.* Its jurisdiction continues for certain purposes of which Section 46 
is one and therefore it can issue a precept even after the decree is transferred for 
execution.^ The Court to which the decree is transferred for execution is not com- 
petent to issue a precept as Section 46 only enables a decree-holder to apply for a 
precept to the Court which passed the decree} 

No attachment can be effected under this Section where the proi)erties are 
situated outside British India.* 

This Section applies to Arakan Hills — See the Arakan Hills District Laws 
Regulation, 1916 (I of 1916), Schedule I. 

2. Powers of Court to which precept is sent. — When a precept sent by 
Court A is received by Court B, the attachment takes effect from the date when it 
is received by Court B. The refusal of Court B to acknowledge the attachment cannot 
affect the validity of an attachment which is otherwise good.^* Nor can the Court 
to which precept is sent vest itself with jurisdiction to question the validity of the 
precept. It has only to carry out the precept. If any variation is to be made, it is the 
issuing Court which is competent to make it,^ But the former Court has inherent 
powers to deal with all matters that may incidentally arise in connection with the 
attachment proceedings. It may thus stay execution if the judgment-debtor deposits 
the decree amount in Court or furnishes security for payment thereof.* 

8. Application under the Section le not one for execution. — An appli- 
cation for an attachment under this Section cannot be regarded as an application for 
execution entitling a decree-holder to rateable distribution of assets under Section 73 
of the Code.^ 


lr..(*86) AIK 1936 Lah 486 (488). 

lb. (’86) AIR 1936 Lah 486 (487). 

lc. (’86) AIR 1986 Lah 486 (488). 
2. (17) AIR 1917 Mad 691 (692). 
2a.(’38) AIR 1983 All 844 (846). 
8. to Section 42, Note (3). 

4. (’27) AIR 1927 Cal 681 (688). 
6. (’26) AIR 1926 Sind 167 (168). 


6. (’81) AIR 1981 Lah 728 (724) : 18 Lah 206. 

Note 2 

la.(’85) AIR 1936 Lah 914 (916). 

1. (’27) AIR 1927 Gal 681 (688). 

2. (’26) AIR 1926 Lah 483 (483, 434). 

Nato 3 

1. (’26) AIR 1926 Oal 249 (260). 
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Seotion 47 

. .! 


Questions to be determined by Court EXEOUTiNa degree 
47 . [S* 244.] (1) All questions* arising® laetween the par- 
Question* to be deter- wMch the decree was passed, 

"tin** dlcTM ***' their representatives, and relating to the 
ouing ecree. oxecution, discharge or satisfaction of the 

decree,®® shall be determined^® by the Court executing the decree^* 
and not by a separate suit."® 

(2) The Court may, subject to any objection as to limitation®® 
or jurisdiction, treat a proceeding under this section as a suit or a 
suit as a proceeding®® and may, if necessary, order payment of any 
additional court-fees. 


(3) Where a question arises as to whether any person is or 
is not the representative of a party, such question shall, for the 
purposes of this section, be determined by the Court.®’ 

Explanation, — For the purposes of this section, a plaintiff 
whose suit has been dismissed and a defendant against whom a suit 
has been dismissed,® are parties to the suit. 


[1877, S. 244; 1861, S. 11; 1859, S. 283, See S. 2, cl. (2); 
Ss. 50, 52, 144, 145.] 

Synopsis 


!• Legislative changes. 

2. Scope, object and applicability 
of the Section. 

3. Applicability to proceedings under other 
Acts. 

4. Question must be one arising 
^between the parties* to the 
suit in which the decree is 
passed or their representa- 
tives. 

5. Parties arrayed on the same side. 

6. ** Arising/’ meaning of. 

7. '’Parties to the suit,” meaning of. 

8. Plaintiff whose suit is dismissed and 

defendant against whom suit is dis- 
missed — Explanation. 

8a. Person against whom suit abates. 

9. Surety under Section 145. 

10. Government in proceedings under 

^)rder 33. 

11. Custodian of attached property. 

12. Unnecessary party. See Note 8. 

13. Intervener. 

14. Trespassers. 

15. Party sued in a representative 

capacity. 

16. Question as to who is a party can 

be decided by the executing Court. 


17. "Representative,” who is. 

18. Decree-holder becoming auction- 
purchaser. — Seo Note 19. 

19. Auction-purchaser, position of. 

20. Transferee from auction-purchaser. 

21. Transferee from a party. 

22. Purchaser from party to suit in 
which injunction has been granted 
affecting such property. 

23. Official Assignee or Official Recei- 
ver. 

23a. Liquidator of company. 

24. Transferee of decree. 

25. Attaching creditor. 

25a. Judgment-debtor under attached 
decree. 

26. Surety for the performance of a 
decree. 

27. Question as to who is the represen- 
tative must be determined by the 
Court — Clause (3). 

28. Question must relate to execution, dis- 
charge or satisfaction of the decree. 

29. Question as to validity of the decree. 

30. Question as to the existence of the 
decree. 

31. Pre-decree matters. 

32. Matters subsequent to the decree. — Seo 

Notes 83 to 71. 
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33. Decree incapable of execution. 

34. Quettions arising between the prelimi- 
nary and final decrees. 

35. Question as to excess or deficient 
execution. 

36. Question of damages for acts done 

under cover of execution. 

37. Question as to seixure of wrong pro* 

perly. 

38. Question of mesne profits. 

39. Question of restitution of property 
taken in execution, when the decree 
is amended, varied or reversed. — See 
Notes 3 to 6 and 30 to Section 144. 

40. Question of adjustment of decree. 

41. Agreement against execution of decree. 

42. Contribution among judgment-debtors. 

43. Mal-administration of estate of deceased 
judgment-debtor. 

44. Stay of execution. 

45. Question of liability of certain pro- 
perty to attachment and sale. 

46. Question if property attached belongs 

to judgment-debtor. 

47. Question if debts were contracted 
without legal necessity or tainted with 
immorality or that the attached pro- 
perty is self-acquired or ancestral. 

48. Question as to the transferability of 
the property proceeded against. 

49. Question between decree-holder and 
judgment-debtor in which auction- 
purchaser is interested. 

50. Question between the execution-pur- 
chaser and a party or his representa- 
tive. 

51. Setting aside sales in execution. 

52. Decree obtained by fraud. 

53. Fraud in execution proceedings. 

54. Fraud anterior to sale. — Sco Note 
53. 

55. Fraud in publishing and con- 
ducting the sale. 

56. Other grounds for setting aside sale. 

— S(jc Notes 57 to 71. 

57. Property not saleable. — See Note 

45. 

58. Reversal of decree. 


59. Amendment of decree after sale. 
See Notes 39 and 58 above and Notes 
4, 13, 30 and 33 to Section 144. 

60. Ex parte decree set aside after sale. 

61. Want of notice under O. 21 Rr. 16, 

22 and 66. 

62. Purchase by decree-holder without 
permission. 

63. Setting aside sale on deposit. 

64. Judgment-debtor having no saleable 
interest. 

65. Sale in contravention of the Trans- 
fer of Property Act. 

66. Sale in contravention of stay order. 

67. Sale in contravention of injunction 
order. 

68. Sale not warranted by decree. 

69. Sale under time-barred decree. 

70. Sale without jurisdiction. 

71. Other grounds for setting aside sale. 

71a. Miscellaneous. 

72.**Shall be determined by the 
Court executing the decree 
and not by a separate suit-” 

73. ^‘Determined,” meaning of. 

74. “Court executing the decree,” mean- 
ing of. 

75. Powers of the executing Court. — See 
Notes to Section 38 generally. 

76. Power to construe decree. 

77. Rules of construction of decree. 

78. Power to go behind decree. — See 
Note 8 to Action 38, and Note 29. 

79. Power to grant relief against for- 
feiture and penalty. 

80. Costs. 

81. Interest. 

82. Court may treat a proceeding 
as a suit or vice versa— Sub- 
section (2). 

83. Objections as to limitation, when to be 
considered. 

84- Appeal. 

85. Forum of appeal. 

86. Interlocutory orders in execution pro- 
ceedings. 

86a. Parties to proceedings under Section. 

87* Revision* 

88- Limitation, 


Seotioii if 


Other Topics 

Accession to hypolheca to bo decided in execution. Damages for broach of agreement as to execution 
See Note 71a Tt. 20 and F-N 20 also. or satisfaction — Suit when lies. See Note 40 

Attached property. See Note 21 Pt. 2. Pts. 8 to 10. 

Claim by auction-purchaser for refund of pur- Defaulting purchaser at execution sale. See Note 7 
chase-money. See Note 71a F-N 12. Pt. 16; also Note 50 and Note 71 Pt. 5; also 

Conditional decree for possession in a pre-emption O. 21 B. 71, 

suit— Conditions satisfied — Possession claim- Dispossession subsequent to private possession 
able in execution — Separate suit — Barred. under a previous decree. See Note 35 Pt. 3; 
See Note 71a F-N 9. See also Section 11. 
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Execution of rent decree. See Note 3 F-N 8. 

Exonerated parties. See Note 8 Pts. 7 to 10. 

First decree for redemption barred — Second suit 
lies. Bee Note 84 Pt. 5. 

Head of a mutt appointed under a decree. See 
Note 83 F-N 14. 

Hindu son or other descendants. See Note 47; see 
also Section 53. 

Ijaradar of property. See Note 21 F-N 3. 

Karnavan of a Malabar tarwad. See Note 7 
Pt. 23 and F-N 21a. 

Legatees. See Note 17 Pt. 9. 

Legality of execution proceedings. See Note 71a 
Pt. 1. 

Nominees to religious office under a scheme decree 
are parties. See Note 83 F-N 14. 

Objections by judgment-debtor in respect of deli- 
very of possession to the purchaser. Bee 
Note 19 Pts. 22 to 32. 

Objections by legal representative of deceased 
person. See Notes 46 and 47. 

''Parties” — Minors — Not properly represented. 
See Note 7 Pt. 9. 

Parties in several capacities. See Note 15 ; Note 7 
Pts. 1. 21a, 22 and 23; Note 46 Pt. 8. 

Question as to waste committed by judgment- 
debtor subsequent to decree for possession. 
See Note 71a Pt. 16. 

Questions not covered by the Section. See 
Note 71a Pts. 22 to 27. 

Questions that do not relate to execution, dis- 
charge or satisfaction under this Section. See 
Note 71a Pts. 22 to 27. 


Receiver in representative oapacities. See Note 7 
F-N 21a; also see Section 52. 

Res judicata in execution proceedings. Bee S. 11. 

Sales in contravention of Bengal Tenancy Act. 
See Note 21 Pt. 5. 

Suits by non-impleaded subsequent mortgagee for 
parent of surplus sale proceeds. See Note 5 

Suit by attaching creditor for illegal disposal of 
attached property. See Note 14 Pt. 2. 

Suits for damages for removal of materials by 
the parties to a suit after sale and before deli- 
very of possession. See Note 36 F-N 1; also 
Note 71a F-N 27. 

Suits for enforcing mere declaratory decrees. See 
Note 33 Pts. 4 to 6, 13 and 15; also 
Note 71a Pt. 26. 

Suit for redemption after a decree for the same 
could not to executed. See Note 33 Pt. 10. 

Section 47— Controlled by 0.21 B. 2. See Note 40 
Pt. 5; Note 41 Pt. 3. 

Theory of substitution of securities applicable to 
execution. See Ndte 71a Pt. 20. 

Transferees of occupancy holdings. See Note 21 
Pt. 4. 

Transferee pendente lite. See Note 17 Pt. 7; 
Note 21 Pts. 1 to lb. 

Unregistered transferees of an occupancy holding. 
See Note 17 Pt. 13. 

Valuation of appeal for jurisdiction. See Note 85; 
also Note 18 to Section 96. 


1. Legislative changes. 

(a) Sub-soctiqns (2) and (3) and the Explanation are new. The provision in sub- 
section (2) for treating a proceeding under the Section as a suit or vice versa 
is a recognition of a principle decided by a series of decisions under the old 
Code. See Note 82. 

Under sub-section (3) the executing Court shall itself determine the question as 
to who is the representative of a party and has no such option to refer the 
question to a separate suit as it had under the old Code. See Note 27. 

The Explanation was expressly enacted to sot at rest a conflict of opinion as to 
whether a defendant against whom a suit was dismissed, was or was not a 
party to the suit within the Section. See Note 8. 

(b) Clauses (a) and (b) and the words “or to stay the execution thereof” in 
clause (c) have been omitted. Separate provisions have been made for the 
determination of questions regarding mesne profits and interest by the decree 
itself and not in execution. See Note 38 infra and 0. 20 B. 12. As to tlie stay 
of execution of decrees, see Note 44. 

(c) In Section 244 of the old Code there was no numbering of the sub-sections, 
each clause being dependent on the previous one. Under Section .47 the sub- 
sections have been numbered separately. The object of the numbering seems 
to be to make the several sub-sections independent of each other and to make 
them each readable by itself.^ 


Section 47 Note 1 
1. (’16) AIR 1916 Cal 471 (472). 
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2. BoopSf object and applicability of the Section. This Section, like 
Section 11, has teen enacted for the purpose of checking needless litigation^ and with 
a view to enable parties to obtain adjudication of questions relating to execution 
without unneeessary expense or delay, which a fresh trial might entail.^ The rule of 
res judicata^ however, deals with the finality of a decision of a Court on matters 
actually or constructively in issue before it and bars a fresh trial of any kind of such 
questions in subsequent proceedings between the parties ; while Section 47 deals with 
the enforcement of such decisions and enacts that the questions specified in the Section 
shall be tried in execution and not by a separate suit? In other words, where there 
is an executable judgment, no suit lies for the enforcement thereof, or for the determi. 
nation of the questions specified in the Section.^ The object of the Section being to 
save unnecessary expense and delay and to afford finally relief to parties cheaply and 


Note 2 

1. (72) 18 Suth W R 185 (188). 

(’00) 1 Ind Gas 416 (419) : 31 All 82 (F B). 

(’82) 6 Bom 7 (8). 

(’98) 22 Bom 463 (466) (F B). 

(’93) 17 Bom 49 (52). 

(’25) AIR 1925 Gal 1258 (1259). 

(’09) 4 Ind Gas 121 (122) (Gal). 

(’17) AIR 1917 Mad 177 (177). 

(’93) 16 Mad 447 (449). 

(’92) 15 Mad 226 (228). 

(’90) 13 Mad 504 (507). 

2. (’94) 21 Gal 437 (444, 450, 458). 

(’90) 17 Gal 769 (778). 

3. 8oo the cases in foot«note (4). 

4. (’25) AIR 1925 P G 84 (35) : 52 Gal 314: 52 
Ind App 79 (P G). 

(’34) AIR 1934 Gal 327 (327): 60 Gal 1467. (Money 
decree creating charge on property — Separate suit 
to enforce charge is not maintainable.) 

(1864) 10 Moo Ind App 203 (211) (P C). 

(’90) 13 All 98 (100). 

(’35) AIR 1935 Pat 222 (224). (Suit for possession 
under lease — Decree — Order for delivery- -Subse- 
quent suit for demolition of building not main- 
tainable.) 

(’89) AIR 1939 Pat 260 (261). (If execution of de. 
creo for possession is barred by limitation, fresh 
suit by decree-holder for same purpose is also 
barred — Mere inundation of land does not amount 
to dispossession of judgment- debtor or construc- 
tive possession of decree-holder so as to create 
fresh right to sue.) 

(’37) AIR 1937 Pesh 3 (4). (S. 47 applies to execu- 
tion of decrees of the Privy Council.) 

(’66) 1 Agra 93 (96). 

(’03) 5 Bom L R 1036 (1040). (Rights under a con- 
sent decree.) 

(’86) 10 Bom 461 (467) : 18 Ind App 66 (P C). 
(’78) 10 Bom H C R 488 (484). 

(’30) AIR 1980 Gal 586(587). (Possession through 
Court or out of Court not got in execution for 
vrant of steps— Suit barred.) 

(*28) AIR 1^3 Gal 252 (255). (A decree which 
merely declares the rights of the parties is incap- 
able of execution. A separate suit lies in such a 
case to enforce the rights declared by the decree.) 
(78) 3 Cal 80 (85. 87, 88) (F B). 


(’21) AIR 1921 Lab 394 (396). (Decree for posses- 
sion in a mortgage suit obtained — No further 
suit for possession lies unless it can bo shown 
that possession was obtained under the decree 
and the judgment-debtor had been subsequently 
dispossessed.) 

(*17) AIR 1917 Lah 11 (12). 

(’93) 1893 Pun Re No. 16. 

(’94) 17 Mad 343 (355) : 21 Ind App 71 (P C). 

(’70) 6 Mad II G R 18 (14). (Decree for possession 
of land with crops — Claim for both in execution 
and suit.) 

(’70) 5 Mad H C R 375 (377). 

(’70) 5 Mad H 0 R 185 (188). 

(’69) 4 Mad H G R 453 (458). 

(’30) AIR 1930 Nag 17 (18). 

No mit will lie even if the execution of the 

decree is barred by limitation; see the following 


CdSBS m 

(’21) AIR 1921 All 869 (872) : 43 All 170. 

(’20) 2 Lab L Jour 724 (727). 

(’16) AIR 1916 All 163 (164) : 88 All 609. 

(’82) 4 All 481 (481). (3 N W P H 0 R 62, FoU.) 
(’68) 3 Agra 383 (383) (F B). 

(’68) 3 Agra 381 (882) (F B). 

(’19) AIR 1919 Bom 84 (36) : 43 Bom 703. 

(’82) 6 Bom 7. (8). 

(’82) 6 Bom 382 (384). 

(’69) 6 Bom H 0 R A 0 23i (234). 

(’27) AIR 1927 Cal 411 (412) : 64 Cal 624. (Decree 
for kbas possession not executed — Suit barred.) 
(’06) 83 Gal 679 (681, 682). 

(’97) 24 Cal 473 (487, 489, 491). 

(’82) 10 Cal L Rep 258 (262). 

(’78) 1 Cal L Rep 264 (256). 

(’76) 25 Sutb W R 372 (373). 

(’76) 28 Suth W R 407 (407). 

(’73) 20 Sutb W R 412 (413). 

(’80) AIR 1930 Lab 74 (75). (Final decree for 
redemption — Payment made by decree-holder — 
Execution barred by limitation — Second suit for 
redemption or nossession is barred.) 

(’25) AIR 1926 Mad 279 (280) : 48 Mad 482. 

(’18) AIR 1918 Mad 870 (371) : 41 Mad 641. 

[See (’88) AIR 1988 Pat 41 (42) ; 16 Pat 748. 
(Suit to recover money recovered under sub- 
sisting decree does not lie. AIR 1923 P 0 167 
FoU.)] 

[Fm also (’16) AIR 1916 Cal 661 (664).] 


SeeUdttil 
Mote a 
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speedily without the necessity of a fresh suit,'^ it must be construed as liberally as the 
language would reasonably admit of.‘ It embraces all matters connected with the 
execution of an existing decree, between the parties or their representatives and covers 
all questions relating to the execution, discharge or satisfaction of the decree/ It does 
not matter whether such questions arise before or after the decree has been executed^ 
and the fact that an alternative remedy by suit is provided in certain circumstances’ 
or that an application was made under another provision of the Code,*’ does not 
prevent the Section from being applied for the decision of the questions falling within 
its scope. The Section does not make any distinction between a money decree and 
a mortgage decree^^ or between the Court which passed the decree and the Court 
executing it, inasmuch as both qualiiioations may be possessed by the same Court.^’ 

But in order that the Section may apply, the following two conditions must be 
satisfied : 

1. The question must be one arising between the parties to the suit in which 

the decree is passed, or their representatives, and 

2. it must relate to the execution, discharge or satisfaction of the decree.*’ 

See Notes 4 and 28 infra. 

The Section applies to the execution of decrees of the Privy Council.*’* 

The Section does not apply to the decrees of foreign Courts*’ or to the Ganjam 
and Vizagapatam Agency Tracts.*® 


3. ApplioablUty to pTOoeedin^s under other lots. — It has been seen in 
Note 2 above that in order that Section 47 may apply, one of the essential requisites 
is that the question must relate to execution, discharge or satisfaction of a decree. 
Where, therefore, an order passed in proceedings under the provisions of other Acts 
is enforceable under the provisions of those Acts as if it were a decree, Section 47 


5. (’93) 19 Cal 683 (689) ; 19 Ind Appl66(PC). 
(’04) 31 Cal 737 (741). 

’36) AIR 1936 Cal 637 (639). 

’16) AIR 1915 P C 88 (89) (PC). 

(’73) 20 Suth W R 162 (162). 

[See dl30 (’01) 24 All 209 (210, 211). 

(’36) AIR 1936 Mod 636 (638).] 

6 . (’20) AIR 1920 Mad 324 (330) ; 43 Mad 107 
(PB). 

(’24) AIR 1924 Nag 246 (247) : 20 Nag L R90. 
(’36) AIR 1986 Pat 289 (294) : 15 Pat 645. 

(’86) 7 All 73 (78). 

(’22) AIR 1922 Bom 370 (374) ; 46 Bom 529. 

(’07) 34 Cal 642 (648, 664, 659) (P B). 

(’06) 33 Cal 857 (860). 

(’97) 24 Cal 473 (492). 

(1900) 23 Mad 65 (59). 

(’22) AIR 1922 Pat 572 (572). 

7. <’27) AIR 1927 Cal 106 (108) : 53 Cal 837. 

(’10) 7 Ind Cas 940 (943) : 34 Bom 675. 

(’37) AIR 1937 All 407 (409). (But the Section 
ought to he so interpreted as not to render redun- 
dant the other provisions contained in the Code.) 
(’85) 7 All 641 (643). 

(’36) AIR 1936 Cal 409 (412) : I L R (1987) 1 Cal 
67. (Execution Court can allow set oS even in 
cases not strictly covered by 0. 21 R. 19.) 

(’90) 17 Cal 711 (718) (P B). 

8 . (’96) 17 AU 478 (480). 


(’33) AIR 1933 All 429 (431). 

(’02) 24 All 291 (294). 

(’36) AIR 1986 Lah 726 (727). 

(’38) AIR 1988 Nag 363 (364). 

9. (’16) AIR 1916 Mad 1008 (1010). 

10. (’16) AIR 1916 Cal 471 (472). 

(’26) AIR 1926 Mad 968(969). (Application made 
under 0. 21 Rr. 99 and 101.) 

(’86) AIR 1986 All 183 (186). (8. 47— To see whe- 
ther application comes under S. 47, substance 
of application must bo examined and not head- 
ing given to it by party.) 

11. (’29) AIR 1929 Lah 762 (763). 

12. (’86) 7 All 73 (76). 

13. (’16) AIR 1915 Cal 137 (138). 

(’12) 13 Ind Cas 865 (367) (Cal). 

(’10) 7 Ind Cas 769 (770) (Cal). 

(’02) 6 Cal \V N 279 (283). 

(’38) AIR 1938 Lah 4 (6). (Amendment of decree 
is not a matter falling under this Section— No 
appeal lies from order amending decree.) 

(’21) AIR 1921 Mad 612 (616). 

13a. (’87) AIR 1987 Pesh 8 (4). 

14. (’13) 20 Ind Cas 704 (707) (Mad). (Pet 
Sundara Iyer . J.) 

15. (’07) 80 Mad 280 (281). 

’ll) 12 Ind Cas 78 (74); 86 Mad 128. 

’28) AIR 1923 Mad 114 (114). 
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will apply. ^ Thus, ifc has boon hold that an award filed under Section 11 of the 
Indian Arbitration Act, being under Section 15 enforceable as if it wore a decree, 
Section 47 will apply to proceedings in execution thereof.^ As to cases of orders under 
other Acts which are not enforceable as decrees and to which Section 47 does not 
apply, see the undermentioned cases.® 

Before the enactment of the present Code, and the incorporation therein of 
the provisions of the Transfer of Proi)erty Act relating to orders absolute for sale or 
foreclosure of mortgaged property, the question arose whether, when sucli an order 
absolute has been made, any question that may arise as to such an order is not one 
relating to the execution of the decree within the meaning of Section 244 of the old 
Code. There was a conflict of opinion on the matter among the several High Court.^.** 
The question is not of any importance now under the present Code. 


Note 3 

1. (’06) 1906 Pun L R No. 103, p. 822: 1906 
Pun Re No. 53. (Order under Land Acquisition 
Act.) 

(’33) AIR 1933 Mad 305 (306): 56 Mad 712. (The 
words in S. 70 of the Madras Hindu Religious 
Endowments Act attract the operation of S. 47.) 
(’38) AIR 1938 All 124 (125). (Order passed under 
S. 47 in execution under Agra Tenancy Act, is 
not decree— Second Appeal from such order does 
not lie.) 

(’32) AIR 1932 All 92 (94): 53 All 715. (Order of 
ejectment under Sec. 80, Agra Tenancy Act 1926.) 
(’35) AIR 1935 Cal 89 (89). (Bengal Tenancy Act 
Section 173 (8).) 

(’28) AIR 1928 Cal 202 (203). (Order under S. 173, 
Bengal Tenancy Act.) 

(’97) 1 Cal W N 534 (636): 24 Cal 707. (Do). 

(’07) 34 Cal 787 (808). (Order under Public 
Demands Recovery Act; not following 29 Cal 
73, 29 Cal 94, 6 Cal W N 331 and distinguishing 
6 Cal W N 630, 2 Cal L Jour 504. But sec 5 Cal 
L Jour 638 (641), 10 Iiid Cas 532 (535) (Cal).) 
(’06) 33 Cal 84(91). (Order under Public Demands 
Recovery Act (Act i (B C) of 1897.) 

(’05) 32 Cal 691 (696). (Do.) 

(’03) 7 Cal W N 591 (593). (Order under S. 13, 
Bengal Tenancy Act.) 

(’02) 6 Cal W N190 (191). (Decree under S. 13, 
I^ngal Tenancy Act.) 

(’86) 12 Cal 611 (513). (Decree under S. 53, Regis- 
tration Act 20 of 1866.) 

(’26) AIR 1926 Lah 647 (547). (Award under Co- 
operative Societies Act — Enforceable ns a decree 
of Court.) 

(’27) AIR 1927 Mad 440 (440, 441). (Order under 
Section 77, Madras Estates Land Act.) 

(’35) AIR 1935 Pat 227 (228). (Bengal Tenancy 
Act, Section 148 A.) 

(’21) AIR 1921 Sind 29 (82) : 15 Sind L R 47. 
(Order under Section 22, Dckkhan Agriculturists 
Relief Act.) 

[See also (’14) AIR 1914 Cal 177 (177). (Order 
under S. 173, Bengal Tenancy Act.) 

Section 6, cl. (4) of the Malabar Compensation for 
. Tenants' Improvements Act. (Madras Act 1 of 
1900.)] 

2. (’21) AIR 1921 Sind 182 (133) : 16 Sind L R 
245. 


(’84) AIR 1934 Lah 49 (50). (Order rejecting appli- 
cation for enforcement of award is appealable. 
The fact that a plea that the award was with- 
out jurisdiction has been raised docs not preclude 
the applicability of this Section.) 

(’29) AIR 1929 Lah 228 (229). 

3. (’88) 15 Gal 179 (183). (Proceedings under the 
Bengal Landlord and Tenant Protection Act 
10 of 1859). 

(’10) 7 Ind Cas 387 (388) (Cal). (Do.) 

(’70) 13 Suth W R 34 (35). (Do.) 

(*04) 26 All 149 (151). (Decree of Revenue Court 
under N. W. P. Act 12 of 1881.) 

(’36) AIR 1936 All 451 (461). (Order in proceed- 
ings under S. 79, Agra Tenancy Act, although 
falls within S. 47 is an order and not a decree.) 
(’80) AIR 1930 Cal 802 (303). (Order under S. 174, 
Bengal Tenancy Act.) 

(’96) 1 Cal W N 30 (30). (Do.) 

(’27) AIR 1927 Pat 177 (177, 178) ; 6 Pat 366. 
(Order under S. 227 (3), Orissa Tenancy Act.) 
[5ce (’34) AIR 1934 All 192 (192). (Order under 
S. 47 in proceedings governed by Agra Tenancy 
Act is not decree— S m S. 248 of the Agra Ten- 
ancy Act.)] 

[See also (’36) AIR 1936 All 868 (869). (Order 
under Agra Tenancy Act is appealable as an 
order and not as a deerfco.) 

(’09) 1 Ind Cas 304 (306) (Cal). (Held doubtful.) 
(’98) 3 Cal W N 344 (345). (A proceeding under 
S. 174 of the Bengal Tenancy Act is not a pro- 
ceeding for the execution of a decree.) 

(’28) AIR 1928 Mad 1107 (1107). (Order under 
S. 192, Estates Land Act.)] 

[But see (’79) 1879 Pun Re No. 126, p. 371. 
(Order under Land Revenue Act 33 of 1871, 
Punjab, now repealed by Act 17 of 1877.) 

(’12) 13 Ind Cas 366 (367). (Order under S. 174, 
Bengal Tenancy Act.)] 

4. The following cases held that it is : 

(’01) 24 All 179 (184). 

(’90) 12 All 61 (62) (P B). 

(’92) 14 All 520 (520). 

(’91) 13 All 278 (280) (F B). 

(’08) 31 Mad 354 (858). 

(’02) 25 Mad 244 (266, 269, 288) (F £). 

(’01) 4 Oudh Cas 128 (126). 


BttottoniT 

Notes 
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Mote I wbloh the decree is passed or their representatires. — This, as has been said 
before, is one of the essential conditions for the applicability of the Section. The words 
'between the parties’ do not necessarily mean parties on opposite sides as plaintiff and 
defendant, but mean parties opposed to each other in the snit.^ See Note 5 below, 
‘Parties arrayed on the same side.' Where a question for decision does not arise 
between the parties to the suit as explained above or their representatives, it cannot 
be decided under this Section.’ On the other hand, all questions that arise between 
such parties or their representatives and relating to the execution, discharge or satis* 
faction of the decree must be decided under this Section and not by a separate suit.’ 

The Section does not confer on the decree<holder any right of proceeding in 
execution against persons whp are not judgment-debtors under the decree except as 
provided by Section 50, infra.* As to whether a representative not falling under 
Section 50 can be made a party to the execution proceedings either by the Court suo 
motu or on his own application, see Notes to O. 22 B. 10. See also Section 145 and 
Notes thereto. 


The foUowing eases held that it is not : 

(’03) 39 Oal 681 (658). 

’96) 36 Cal 133 (134, 136). 

I ’04) 6 Bom L B 1043 (1049). 

I ’09) 4 Ind Cas 131 (133) (Cal). 

I ’04) 8 Cal W N 103 (104). 

I ’03) 39 Cal 644 (646). 

I ’94) 31 Cal 818 (833). 

Note 4 

1. (’18) 19 Ind Cas 448 (448) (Mad). 

(’83) AIB 1983 Cal 136 (138, 139) : 59 Cal 117. 

2. (’39) AIB 1939 Mad 650 (851, 853). 

(’84) AIB 1934 Lak478(479). (Two decree-holders 
proceeding against same property — Decision 
' by executing Court that one is not entitled to 
priority over other is no bar to regular suit for 
establishing priority.) 

I ’33) AIB 1933 All 393 (393). 

I ’33) AIB 1933 Bom 460 (450, 451). 

I ’30) AIB 1930 Bom 333 (333) : 44 Bom 977. 

(’88) 13 Bom 80 (85). 

I ’07) 6 Cal L Jour 437 (440). 

’03) 8 Cal W N 330 (331). 

I ’96) 1 Cal WN 114 (117). 

I ’85) 11 Cal 150 (163, 163). 

I ’68) 10 Suth W B 93 (93, 94). 

’16) AIB 1916 Lah 801 (803). 

’76) 1876 Pun Be No. 75. 

<’36) AIB 1936 Mod 733 (739). (Dispute between 
the decree- holder auction-purchaser and stranger, 
as to delivery of possession.) 

(’37) AIB 1937 Mad 340 (341). 

(’17) AIB 1917 Mad 317 (317). 

(’16) AIB 1916 Mad 430 (480). 

(’97) 30 Mad 487 (489). (Question between judg- 
ment-debtor and auetion-purebaser — Decree- 
holder not being interested in or afieeted by it.) 
(’96) 19 Mad 831 (384). 

(’35) AIB 1935 Nag 368 (389). 

(’33) AIB 1938 Oudh 146 (147). 

(’14) AIB 1914 Oudh 859 (359) : 17 Oudh Cas 874. 
(’19) AIB 1919 Pat 454 (464). 

(’17) AIB 1917 Pat 387 (888) : 3 Pat L Jour 319. 


(’16) AIB 1916 Pat 815 (316). (Question between 
a party and his partner.) 

[See also (’99) 33 Mad 873 (377). 

3. See the following cases : 

(’24) AIB 1924 All 752 (762). 

(’99) 21 All 366 (368). 

(’88) 10 All 670 (576). (Question as to legality of 
purchase by judgment-^btorsof right of some of 
decree-holders.) 

(’28) AIB 1928 Bom 634 (586) : 53 Bom 46. 

(’28) AIB 1933 Bom 881 (382). 

(’09) 1 Ind Cas 459 (459) : 83 Bom 89. (No sub- 
stantial distinction in regard to questions arising 
in execution between the position of legal repre- 
sentatives added as parties to the suit before 
decree, and legal representatives brought in after 
decree.) 

(’99) 28 Bom 237 (243, 344.) 

(’81) 6 Bom 673 (677) (PB). 

(’16) AIB 1916 Cal 471 (472). 

(’16). AIB 1915 Cal 570 (571). 

(’10) 6 Ind Cas 414 (414) (Cal). (Suit for deelara- 
tion that only one of the judgment-debtors alone 
is liable under the decree eannot be maintained.) 

(’07) 11 Cal W N 239 (241). 

(’97) 24 Cal 478 (478, 492) (FB). 

(’26) AIB 1936 Lah 165 (165, 166) : 7 Lah 1. 
(Execution sale confirmed — Suit by one of the 
judgment-debtors that property was not saleable 
docs not lie.) 

(’19) AIB 1919 Lah 430 (482): 1 Lah L Jour 330 
(230, 231). 

(’02) 1903 Pun Be No. 8. 

(’36) AIB 1936 Mad 783 (739). 

(’16) AIB 1916 Mad 581(522):39 Mad 684. (Legal 
representatives of receiver — Liability of.) 

(’12) 15 Ind Cas 334 (324) (Mad). 

(’98) 16 Mad 447 (449). 

(’84) 7 Mad 355 (358). 

(’33) AIB 1933 Nag 189 (191). 

4. (’86) AIB 1986 Mad 870 (871). (Decree-holder 
imple^ed a purchaser after decree of the charged 
properties, in his execution application — Beld 
not entitle to.) 
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B» Parties arrafsd on the same side. — The words 'between the parties' 
do not, as has been seen already, necessarily mean parties ranged on opposite sides as 
plaintiff and defendant but mean parties opposed to each other in the suit.^ Thus, in 
a partition suit, parties who are oo-defendants are often arrayed against each other. 
In such a case a question between them relating to the execution of the decree may 
fall within Section 47.* But it is necessary that the opposite side should be interested 
in the question raised between parties on the same side. Thus, a dispute between joint 
decree-holders will be a dispute 'between parties' if the judgmenUdebtor is interested 
in such dispute but not otherwise.**^ Similarly, a dispute between co- judgment-debtors 
will be a dispute between parties if the jvdgmenUcreditor is interested in such dis- 
pute* but not otherwise.* 

Illustrations 

1. A obtains a mortgage docrco in respect of four items against B and C, B being a subsequent 
mortgagee of items 1, 2 and 4 and C the purchaser of item 3 after A's mortgage. B applies that 
iSmu 3 should be sold first and that items 1, 2 and 4 should be sold only if the proceeds of the 
sale of item 3 prove insufficient to discharge the decree. Is the question thus raised between B 
and C a question * between the parties to the suit?* Yes, inasmuch as the question is one affecting 
the decree^holder's right in execution 

2. A obtains a money decree against B and C and a receiver is appointed in execution to 
recover the decree-amount from out of certain properties belonging to B and C. After a certain 
portion of the decree-amount is thus recovered, C pays up the balance thus completely discharging 
the decree. B thereupon applies for delivery of the property in the hands of the receiver, jointly to 
B and C and not to C alone as claimed by the latter. Here the decree having been satisfied, the 
decree-holder has absolutely no interest in the dispute between B and 0. The question is therefore 
not one *' between the parties to the suit” and Section 47 does not apply 

3. A and B obtain a joint decree against C, By virtue of an alleged power of attorney by 
B in favour of A, the latter applies to execute the whole decree to the exclusion of B. Here the 


Note 5 

1. (*13) 19 Ind Gas 448 (448, 449) (Mad). 

(’34) AIR 1934 Fat 627 (628). 

(’32) AIR 1932 Gal 126 (128, 129) : 59 Gal 117. 
(Puisne mortgagee and mortgagor defendants in 
suit on first mortgage — Interest opposed to each 
other — They are parties.) 

(’37) AIR 1937 Lah 592 (593). 

(’36) AIR 1936 Lah 116 (119). 

(’25) AIR 1925 Mad 353 (354). 

(’24) AIR 1924 Mad 518 (519). 

(’24) AIR 1924 Mad 365 (365). 

(’27) AIR 1927 Rang 45 (46) : 4 Rang 418. 

2. (’13) 19 Ind Gas 448 (448, 449) (Mad). 

(’33) AIR 1933 All 57 (58, 59) : 54 All 1031. 

3-4. (’97) 29 Mad 183 (183). (For contribution of 

decree-amount.) 

(’9^^) 2 Mad L Jour 14 (15). (Do.) 

(’37) AIR 1937 Cal 177 (178). 

’72 17 Suth W R 415 (415). 

’71) 17 Suth W R 136 (137). 

’27) AIR 1927 Fat 288 (289) : 6 Fat 386. (Right 
to compensation money.) 

Bee also cases in foot-notes (9) and (10), below. 
[But see (’37) AIR 1937 Cal 730 (731) : I L R 
(1938) 1 Gal 175. (In this case, the interest of 
the judgment-debtor was not affected by dispute 
between rival decree-holders for rateable distri- 
bution— Yet it is held that the dispute is under 
Section 47.)]. 

5. (’13) 19 Ind Gas 448 (448, 449) .(Mad), (Co- 


judgment-debtors.) 

(’25) AIR 1925 Mad 353 (354). 

(’24) AIR 1924 Mad 305 (366). (Go-judgment- 
debtors.) 

(’79) 4 Mad 285 (286). (Judgment-debtor and 
representative of another judgment-debtor.) 

(’13) 18 Ind Gas 312(314) (Oudh). (Go-judgment- 
debtors.) 

(’27) AIR 1927 Rang 45 (46): 4 Rang 418. (Defon- 
dant and assignee of co-defendant.) 

6. (’17) AIR 1917 Mad 218 (219). (Go-judgment 
debtors.) 

(’95) 18 All 106 (106, 107). (Go- judgment-debtors 
— Suit for contribution.) 

(’07) 29 All 207 (209, 210). (Judgment- debtor and 
representative of co- judgment-debtor.) 

(’85) 7 All 681 (686). (Go-judgment-debtors.) 

(’84) 6 All 12 (13). 

(’35) AIR 1935 Mad 714 (715). 

(’07) 1 Sind L R 172 (174, 175). (Representatives 
of judgment-debtor — Mortgagee of judgment-deb- 
tor and auction-purchaser.) 

[See also (’39) AIR 1939 Lah 137(139). (Question 
between judgment-debtor and person alleged to 
be surety.)] 

7. (’13) 19 Ind Gas 448 (448) (Mad). (It was held 
that the matter did relate to execution of the 
decree.) 

(’24) AIR 1924 Mad 365 (365). (Do.) 

[But tee (’29) AIB1929 All 291(293) :51 All 752.)] 

8. (’17) AIR 1917 Mad 218 (219). 


SmUoh 17 
Hot, 5 



463 


QUESTIONS BBIiATINO TO EXECUTION 


8s6U<ni'^.' Jndgnunt-4a>tor C is ia no way interegtad In tiie solution of ^ dispute between A an(( B and 
Nbtsft' the question is not therefore one “between the parties to the suit.” 8 

. The High Court of Allahabad and the Judicial Commissioner’s Court a.t Nagpur 
have) however, held that a question is not within Section 47 unless it is one between 
parties ranged on opposite sides as decree-holder and judgment-debtor.’’* It is sub- 
mitted that this view is not correct. 

A question between two rival decree-holders for rateable distribution of the 
assets of a judgment-debtor or for other reliefs is not a question between the parties 
to any suit inasmuch as neither of them was a party to the suit brought by the 
other.^® If, however, the question raised between them affects the jiidgment-debtor, 
the question will be one also between the decree-holder who raises the question and 
the judgment-debtor, that is, between the parties to the suit.” A question between 
a party and his own representative is not one between the jxtrties to a suit.”. 
Similarly, a dispute as between the representatives of the same party will not fall 
within this Section.”* 


9. (’72) 17 Suth W B 136 (137). (Approved in 
AIB 1924 Mad 518.) 

(’24) AIB 1924 Mad 618 (519). 

(’99) 23 Bom 623 (625). 

(S<« (’31) AIB 1931 Bang 24 (24).] 


9a. (’25) AIB1925Nag 186(187):21 NagLB34. 
(’29) AIB 1929 All 291(292): 51 All 762. (Sen, J.) 
(’86) 1885 All W N 204(205) : 7 All 681. (Obiter.) 

10. (’81) AIB 1931 Bom 252 (253, 254). 

(’34) AIB 1934 Lah 478(479). (Two decree-holders 
proceeding against same property — tlecision by 
executing Court that one is not entitled to prio- 
rity over other is no bar to a regular suit for 
establishing priority.) 

(’07) 1907 All \V N 201(201). (Bival claims to sur- 
plus sale proceeds bctvreen the subsequent mort- 
gagees.) 

(’92) 14 All 210 (211). 

(’31) AIB 1931 Bom 350 (351) : 55 Bom 473. 

(’15) AIB 1915 Cal 658 (659) : 42 Cal 1. 

(’10) 8 Ind Cas 4 (5) (Cal). 

(’09) 1 Ind Cas 783 (784) : 36 Cal 130. 

(’68) 9 Suth W B 514 (616) (PB). 

(’68) 9 Suth W B 223 (230). 

(1865) 2 Suth W B Miso 41 (42). 

(’36) AIB 1936 Lah 181 (181). 

(’32) AIB 1932 Lah 96(96). (Bateable distribution 
between rival decree-holders not affecting judg- 
ment-debtor.) 

(’29) 113 Ind Cas 776 (777) (Lah). 

(’36) AIB 1936 Mad 136(137):69 Mod 399. (Judg- 
ment-debtor not interested in the dispute.) 

(’26) AIB 1926 Mad 1104 (1105). 

(’26) AIB 1925 Mad 1266 (1266). 

(’24) AIB 1924 Mad 97 (98). 

(’22) AIB 1922 Mad 99 (99). 

(’16) AIB 1916 Mad 792 (793) : 88 Mod 221. 

(’85) 8 Mad 494 (495). 


(’86) AIB 1986 Oudh 277 (277) : 12 Luck 720. 
(’21) AIB 1921 Pat 401 (402) : 5 Pat L Jour 416 
(’36) AIB 1936 Pesh 52 (53.) 

(’37) AIB 1987 Bang 184 (186). 

(’8l) AIB 1981 Bang 66 (68) : 8 Bang 485. 

(’29) AIB 1929 Bang 198 (200). 


[See also (’06) 33 Cal 92 (96, 97). (Satisfaction 
of decree over — Nothing tote executed between; 
the parties — Suit by non-impleaded subsequent 
mortgagee for surplus sale proceeds.) 

(’19) AIB 1919 Mad 949 (949). (Bival auction- 
pnrehasor.)] 

11. (’18) AIB 1918 Mad 1322 (1324). 

(’ll) 12 Ind Cas 911 (912) (Bom). 

(’89) AIB 1939 Bom 112 (114): ILB (1939)Boml33. 
[See also (’35) AIB 1935 Lah 302 (303) : 16 Lah 
990. (Orders deciding matter in execution al- 
though ostensibly relating to rateable distri- 
bution is appealable.)] 

12. (’09) 1 Ind Cas 416 (423) : 31 All 82 (PB). 
(Judgment-debtor and auction-purchaser.) 

(’08) 80 All 379 (383). (Do.) 

(’21) AIB 1921 Mad 81 (82). (Do.) 

(’37) AIB 1987 Alf 742 (747): ILB (1937) AU 921 
(PB). (The dispute between a decree-holder pur- 
chaser and a judgment-debtor is not a dispute 
between parties to the suit within the meaning 
of Section 47, 0. P. C.) 

(’02) 24 All 619 (520). (Assumed.) 

(’01) 25 Bom 631 (635). (Do.) 

(’80) 5 Cal 592 (593). (Decree-holder and assignee 
of a part of the decree.) 

(’37) AIB 1937 Lah 406 (467): ILB (1937) Lah 
162. (Decree-holder and assignee of the decree.) - 
(’37) AIB 1937 Lah 847 (348). (Question between 
judgment- debtor and auction-purchaser.) 

(’87) 1887 Pun Be No. 12. (Assumed.) 

(’21) AIB 1921 Nag 69 (60). (Do.) 

(’35) AIB 1935 Oudh 272 (273): 11 Luck 26. (Quesr 
tion between decree-holder and person attaching 
decree.) 

(’30) AIB 1980 Bang 281 (282). (Assumed.) 

(’18) AIB 1918 Sind 68 (64) : 11 Sind L B 74. 
(Decree-holder and his transferee.) 

[Sm also (’35) AIB 1935 Lah 609 (610). (Questlbn 
as to validity of assignment of decree is one 
between the decree-holder and the assignee and 
not one between the parties to the suit.) 

12a. (’84) AIB 1984 All 780 (730). 

(’98) 25 Cal 49(52). (Two representatives of decree- 
holder.) 

(’36) AIB 1986 Ijah lie (120). 
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Where a decree gives two independent reliefs against two sets of defendants, 
one set cannot be considered parties to the suit in any question relating to the execu. 
tion of that portion of the decree that arises between the decree-holder and the other 
set of defendants.^® 


6. “Aplsta^f’^ meaning of. — The words ‘all questions arising’ should be read 
as meaning all questions directly arising.’^ Further they do not mean only such ques- 
tions as are actually raised in the execution proceedings ; for if it were so, a party, 
by not raising a particular question in execution proceedings, might retain the right 
to bring a separate suit in order to agitate that question. The words only moan that 
the questions must be such as would relate to or affect the rights of parties to the 
suit.® The words ‘arising between the parties to the suit* contemplate their having 
continued to be parties to the suit up to the stage at which the question arises.® In 
other words, they indicate that the person raising the question should be either a party 
or a representative of the party to the suit at the time when the question is raised.^ 


7. Parties to the suiti" meaning of. — Except where a person sues or is 
sued in a representative capacity,^ the expression ‘parties to the suit’ is restricted to 
de facto parties admitted rightly or wrongly as parties on the record? A person against 
whom no relief is claimed and no decree is passed but who has been impleaded as a 
party to the suit must bo deemed to be a party to the suit within the moaning of the 
Section.®® A person, whose name is not on the record as a party at the time the decree 
is passed, does not become a party by acquiring, subsequent to the decree, an interest 
in the disputed property,® or by applying for execution,^ or by objecting to a sale in 
execution,® On the other hand, a party on the record does not cease to be a party 


because he is not impleaded as a party in 
passed.® A party, however, whose name is 

(’27) AIR 1927 Mad 1025 (1025, 1026). (Assigneo 
of dccrcc-lioldcc and attaching creditor of decree- 
holder.) 

(’26) AIR 1926 Mad 691 (691). (Assignee of decree 
and person holding eharge over decree.) 

(’34) AIR 1934 Pat 627 (628). 

(’32) AIR 1932 Pat 829 (330). (Dispute as to extent 
of shares as between several heirs of deceased 
decree-holder is not within Section.) 

[But tee (’37) AIR 1937 Oudh 365 (366) : 13 Luck 
237.] 

13, (’96) 19 Mad 331 (334). 

(’01) 23 All 346 (348, 353). (Case law discussed.) 
[See also (’74) 22 Suth W R 392 (393) ] 

[But tee (’31) AIR 1931 Bom 114 (118). (Whore 
one defendant is also interested in the reliefs 
granted against the other. Section applies.)] 
Note 6 

1. (’84) 7 All 170 (174) (FB). (Per Duthoit J.) 

2. (’27) AIR 1927 Cal 106 (109) : 53 Cal 837. 

3. (’28) AIR 1928 Mad 276 (276). (Defendant’s 
name struck oil before the passing of the decree. 
He cannot agitate any question relating to the 
decree in execution proceedings under 8. 47 as 
ho is not a party to the decree.) 

4. (’31) AIR 1931 All 490 (494, 495, 499) : 54 
All 25 (PB), (Defendant died before the decree. 
His legal representatives not brought on record 
are not parties to the suit.) 


the appeal in which the final decree was 
struck off from the record^ ceases to be a 

Note 7 ^ 

1. See (’27) AIR 1927 Mad 1048 (1050) : 51 Mad 
46 (FB). 

2. (’78) 2 Cal L Rop 545 (546). (A person sub- 
stitute as legal representative of deceased judg'- 
meut-debtor in execution becomes a party entitled 
to appeal.) 

(’34) AIR 1934 All 699(700). (Suit on bond— Per- 
son impleaded as defendant on ground that ho 
had no right to amount due under bond is not 
pro forma defendant but pdrty within 8. 47.) 

(’17) AIR 1917 All 460 (461) : 39 All 47. 

(’87) 1887 Pun Re No. 97. 

[fifes (’13) 20 Ind Cas898(899) : 16 Oudh Cas 350. 
2a. (’39) AIR 1989 Lah 207 (208). 

3. (*68) 3 Agra 193 (193), (Interest acquired by 
gift.) 

4. (’77) 2 Cal 327 (335): 4 Ind App 66 (PC). 

(’78) 3 CjiI 371 (373, 374), (Applicant hiis no right 

of ax)p^l against order refusing application for 
execution.) 

5. (1865) 2 Suth W R Mise 56 (56). 

I ’30) AIR 1980 Mad 538 (589) : 58 Mad 581, 

’09) 3 Ind Cas 24 (25) : 31 All 599. 

’86) 8 All 626 (634, 685). 

I ’89) 1889 Pun Re No. 63. 

’86) 10 Mad 53 (54, 55). 

6. (’93) 17 Bom 49 (53). 

[See also (’19) AIR 1919 Pat 896(897). (Party to 
decree not impleaded in execution ^roce^ings 
continues to be a party,)] 


Seotiop IT 
Notm BrT 



(64 


QUESnOKS BBliCnzrO lO exsotiion 


BaottoiiiT 

MqtoT 


party to the suit.' The following persons have been held not to be parties to the suit 
within the meaning of the Section: 

(a) k person who applies to be impleaded as a party but whpse applieation 
is refused.^ * 

(h) A minor,* a ward of the Court of Wards,'* or a lunatic," who is not 
properly represented by a guardian ad litem. 

(e) The next friend of a minor plaintiff" or the guardian ad litem of a 
minor defendant.'** 

(d) k Commissioner appointed in a suit.'* 

(e) k benamidar}* 

(f) k bidder at an execution sale.'* 

(g) k defaulting purchaser at an execution sale.'* 

(h) A successful claimant." 

(i) k garnishee.'* 

(i) A trustee under a deed executed by a party.'*"** 

(k) A transferee of a decree or of a portion thereof.*' 


Where a person sues or is sued in a representative capacity, all persons repre- 
sented by the party on record must be deemed to be parties also.*'* But they will 


7. (’35) AIR 1935 Nag 118 (118). 

(’31) AIR 1931 Mad 559(560). (Person impleaded 
without notice — Name removed without his 
participating in proceedings — Person is not 
party.) 

(’19) AIR 1919 All 877 (878). 

('38) AIR 1938 Mad 376 (376). 

(’18) AIR 1918 Mad 133 (135) : 41 Mad 418 (FB). 
(Claim abandoned against particular defendant 
—His name should bo stnfek out.) 

[See Note 8 for a full discussion of this portion 
of tht subject.] 

8. (’74) 18 Beng L R App 17 (18). 

9 . (’09) 8 Ind Cas 864 (866): 86 Ind App 168: 81 
All 573 (PC). 

(’09) 8 Ind Cas 34 (35) : 81 All 599. 

(’18) 31 Ind Cas 388 (393) : 85 All 487 : 40 Ind 
App 183 (PC). 

(’05) 1905 All W N 133 (133). 

(’18) 18 Ind Cas 859 (861) (Cal). 

(’ll) 15 Cal L Jour 8 (4). 

(’33) AIR 1933 Lab 447 (448). (Affidavit not filed 
in support of petition to appoint guarffian — 
Latter not appearing — Minor is not represented.) 
(’16) AIR 1916 Mad 88 (34, 85) : 88 Mad 1076. 
(But where a minor is properly represented be 
will of course be a party.) 

I8ee (1900) 37 Cal 343 (357). 

(’37) AIR 1937 Mad 309 (310). 

(’94) 17 Mad 816 (886, 887). 

(’36) AIR 1936 Nag 367 (368, 369). (Merc absence 
of formal order appointing guardian ad litem 
is not absence of representation.)] 

10. (1900) 37 Cal 343 (357). 

(’13) 18 Ind Cas 414 (415) (Cal). 

11. (’19) AIR 1919 All 409 (413). 

(’17) AIR 1917 Cal 844 (847) : 44 Cal 637. 

(’30) AIR 1980 Pat 480 (484). (Lunatic not pro- 
Mly represented cannot object to execution of 
decree under this Section.) 


[See also (’17) AIR 1917 Pat 140 (141).] 

12. (1900) 38 Mad 78 (81). 

12a. (’35) AIR 1985 AU 359 (360). 

13 . (’34) AIR 1934 All 133 (133). 

(1900) 10 Mad L Jour 341 (343). 

[See also (’83) 4 Mad 399 (401).] 

[But see (’35) AIR 1935 Cal 57 (59) : 53 Cal 
369.)] 

14 . (’36) AIR 1936 Mad 1081 (1081). 

(’30) AIR 1930 Bom 90 (98) : 44 Bom 353. 

(’98) 30 All 539 (543). 

(’19) AIR 1919 Cal 931 (931). 

(’97) 3 Cal W N 76 (78) : 35 Cal 49. 

15. (’30) AIR 1930 Mad 911 (914) : 43 Mad 776. 

16 . (’ll) 13 Ind Cas 360 (861): 7 Nag LB 134. 
(’90) 1890 All W N 86 (86). 

[But see (’33) AIR 1933 All 300 (301, 303) : 44 
All 366 (FB). 

17 . (’ll) 13 Ind Cas 78 (74) : 86 Mad 138. 

18. (’39) AIR 1939 Mad 850 (851). 

(’86) AIR 1986 Bang 77 (79, 80) : 18 Bang 733. 
(Official Assignee only in the role of a garnishee 
is no party to the suit.) 

[See (’36) AIR 1986 Lah 36 (37). (The High 
Court of Lahore has framed a new B. 68 A in 
O. 31 whereby a garnishee is deemed to be a 
party to the suit within the meaning of this 
Section. See also O. 31 B.68 Note 38 infra.] 
19-20. (’04) 37 Mad 7 (9). 

21. (’91) 14 Mad 478 (479). 

(’08) 36 Mad 364 (365). 

(’05) 38 Mad 64 (66, 66). 

21a. (’07) 17 Mad L Jour 377 (878) : 80 Mad 
316. 

(’19) AIR 1919 Mad 1110 (1113). (Where the 
decree is in effect against the tarwad the &ct 
that the kamavan was not specially impleaded 
in his representative capacity will not tnike it 
the less binding on the tarwad.) 
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be only deemed to be parties in the capacity in which they were so represented. They UeMon if 

can in no sense be deemed to be parties in any other capacity, especially if such capa. Notes 7-*S 

city is adverse to the person who represented them.^^ Thus, whore the karnavan of a 
Malabar tarwad is sued as representing the tarwad, the other members of the tarwad 
will be represented by the karnavan merely in respect of their interests as members 
of the tarwad ; in their individual capacity, they cannot be represented by the 
karnavan and cannot be deemed to be parties to the suit constructively.^^ 

In the undermentioned case,^^ it was held that where certain persons are sued 
as the legal representatives of a deceased person and a decree is obtained against them, 
another person who also claims to bo a legal representative of the deceased cannot be 
regarded as a party to the suit. 

Where a person is impleaded as a party to a suit in one capacity and he raises 
in execution proceedings an objection in a different capacity, such objection will not 
fall within this Section.^® 

8. Plaintiff whose suit is dismissed and defendant against whom suit is 
dismissed — Explanation. — Under the old Code, there was a conflict of opinion as 
to whether such a person was a party to the suit, the Allahabad^ and Calcutta® High 
Courts holding that ho was not and the High Courts of Bombay,® Madras^ and the 
Judicial Commissioner’s Court of Nagpur® holding that ho was. The conflict has now 
been set at rest by the addition of the Explanation to the Section. Under the present 
Code, therefore, a plaintiff, whose suit has been dismissed and a defendant against 
whom a suit has been dismissed are nevertheless parties to the suit for the purpose of 
this Section.® 


<’07) A. All L Jour 117 (120, 121). (Hindu widow 
represents the estate — Reversioners, if brought 
on the record, are parties.) 

(’9G) 23 Cal 454 (459). (Do.) 

{’85) 11 Cal 45 (61). (Suit against Hindu widow 
—Adopted son will be deemed to be a party and 
a claim by the latter is one under the Section.) 
{’37) AIR 1937 Mad 610 (614. 618): I L R (1937) 
Mad 880 (PB). (Hindu father sued as representa- 
tive of joint family represents his sons.) 

<’36) AIR 1936 Pat 319 (320). (Where decree is 
against a junior member of joint family, burden 
of proof is on decree-holder to show that the 
judgment-debtor was sued in a representative 
capacity.) 

(’25) AIR 1926 Pat 179 (180): 4 Pat 172. (Objec- 
tion by General Manager of the Court of Wards 
on behalf of the ward who was a party, is objec- 
tion by the ward himself through the Manager.) 
{See also (’33) AIR 1933 Oudh 102 (104). (Decree 
against assets of Hindu grandfather — Debt not 
illegal or immoral — Execution against son as 
manager binds other sons and grandsons.)] 

22. (’27) AIR 1927 Mad 1043 (1050); 51 Mad 46 
(PB). 

[Sm also (’90) 17 Oal 67 (64, 65).] 

23. (’27) MB 1937 Mad 1046 (1050): 51 Mad 46 
(FB). (Overruling SO Mad 215 and 24 Mad 658.) 
[S«e alto (’87) 10 Mad 117 (120).] 

[But tee (’04) 14 Mad L Jour 137 (138).] 

24. (’86) AIR 1936 Sind 166 (167) : 30 Sind L R 
170. 

25. (’86) AIR 1936 Mad 733 (744, 746). 


Note 8 

1. (’10) 5 Ind Gas 406 (497) : 32 All 321. 

(’01) 23 All 346 (354). 

(’96) 18 All 62 (53). 

(’93) 1893 All W N 67 (68). 

(’89) 11 All 74 (77, 78). 

(’99) 2 Oudh Gas 61 (56). 

2. (’03) 30 Gal 134 (141). 

(’02) 29 Gal 696 (698, 699). 

(’68) 10 Suth W B 191 (192). 

(’67) 7 Suth W R 361 (362). 

3. (’93) 17 Bom 49 (62, 63). 

4. (1900) 23 Mad 361 (366) (FB). (Overruling 15 
Mad 226.) 

(’99) 22 Mad 131 (133). 

(’86) 8 Mad 473 (475, 477). 

5. (’04) 17 0 P L R 178 (190). 

(’02) 15 0 P L R 106 (111). 

6. (’28) AIR 1928 All 234 (235). (AIR 1918 All 
397 Followed ; A I R 1926 All 745 Dist.) 

(’33) AIR 1933 All 67 (68): 64 All 1031. (Exono. 
rated party continues to bo party to suit.) 

(’25) AIR 1926 All 328 (330). (Do.) 

(’24) AIR 1924 All 313 (313). 

(’19) AIR 1919 All 192 (193). 

(’18) AIR 1918 All 397 (398). 

(’23) AIR 1923 Bom 381 (381). 

(’38) AIR 1938 Gal 113 (114): I L R (1938) 1 Cal 
280. 

(’21) AIR 1921 Oal 242 (244). 

(’24) AIR 1924 Lah 689 (690). 

(’30) MR 1980 Mad 12 (14, 16). 

(’28) 113 Ind Gas 647 (648) (Mad). 

(’27) AIR 1927 Mad 253 (254). 
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940ttODi7 Even under the present Code, a difference of opinioh has arisen as to whether 

Notes 8-9 a party who has been exonerated from the suit on the ground of misjoinder of parties^ 
but whose name has not been actually struck off from the record is a party to the suit 
for the purposes of the Section. It has been hold by the High Court of Madras^ that 
where a Court finds that a party has been improperly impleaded, resulting in a mis» 
joinder of parties^ the proper procedure is to strike out the name of the party from 
the record and that the mere fact that the Court failed to do its duty but merely 
“exonerated" such party from the suit or dismissed the suit against him cannot place 
the party in a worse position than a party in respect of whom the Court does adopt 
the correct procedure; a party, therefore, who is exonerated from the suit, or against 
whom the suit is dismissed on the ground of misjoinder of parties^ is in the same 
position as if his name is struck ojf from the record and is not a party to the suit 
within the meaning of Section 47. The High Court of Rangoon has followed the view 
of the High Court of Madras.® See also the undermentioned cases of the other High 
Courts.®® On the same principle it has been held that where a j^erson has been pro- 
perly impleaded as a party, but the plaintiff does not wish to proceed against him or 
is unable to prove his claim against him, the proper procedure is to dismiss the suit 
against him and not to strike out his name from the record. If, however, his name is 
wrongly “struck off," it has been held by the High Court of Madras that, he never- 
theless does not cease to he a party to the suit.® But the High Court of Lahore has 
taken a contrary view and has held that in such a case the question whether this 
Section applies or not must bo determined with regard to the order on the form as 
actually framed, viz.^ striking off and not with regard to the form in which it sliould 
have been framed.®® It is proper for the executing Court, wlion such questions arise, 
to consider not only the decree itself but the judgment and the pleadings also and see 
whether, upon the facts of the case, the parties, though the suit was dismissed against 
them, remained .parties to the suit.^® 

8a. Person against whom suit abates. — In the undermentioned case,^ a 
person was added as a defendant to the suit. But, on his death, his legal representa- 
tives were not brought on the record. It was held that such legal representatives could 
not be impleaded as joint judgment-debtors in the execution proceedings. 

9. Surety under Section 145. — Under Section 145, a surety against whom 
execution has been taken out is a party within the meaning of Section 47 only for 


(’25) AIR 1925 Mad 1133 (1134). 

(’20) AIR 1920 Mad 206 (208). 

(’18) AIR 1918 Mad 1368 (1368), 

(’18) AIR 1918 Mad 321 (322). 

(’18) AIR 1918 Mad 123 (125): 41 Mad 418 (FB). 
(’16) AIR1916 Mad 1008 (1010). 

(’29) AIR 1929 Nag 179 (179, 180). 

(’36) AIR 1936 Pat 552 (553). (Plaintid abandon- 
ing claim agiiinst a defendant and suffering bis 
suit to be dismissed against him.) 

(’29) AIR 1929 Pat 472 (472). 

(’29) AIR 1929 Pat 141 (144) : 8 Pat 717. 

(’25) AIR 1925 Pat 482 (483). 

(’31) AIR 1931 Rang 314 (316). 

7. (’30) AIR 1930 Mad 817 (820) : 54 Mad 81 
(PB). (A I R 1926 Mad 484 Overruled and AIR 
1918 Mad 911 Approved.) 

(’33) AIR 1933 Mad 436 (436). 

(’10) 8 Ind Cas 161 (161) (Mad). 


(’39) AIR 1939 Mad 280 (281). 

(’37) AIR 1937 Mad 268 (270). 

8 . (’27) AIR 1927 Rang 137 (138): 6 Rang 110. 
8a. (’27) 1927 All 378 (379): 49 All 379. 

(’33) AIR 1933 Nag 246 (247). (If such person’s 
name is retained he is a party — Not a party 
only when his n<amc is struck off.) 

(’74)‘'21 Suth W R 346 (347). 

(’26) AIR 1926 Lah 202 (202, 203). 

(’15) AIR 1915 Lah 323 (324). 

(’19) AIR 1919 Nag 120 (121) ; 16 Nag L R 146. 
(’82) 8 Cal 402 (418). 

9. (’26) AIR 1926 Mad 687 (689). 

9a. (’34) AIR 1934 Lah 787 (738). 

10. (’30) AIR 1930Mad817(820): 54 Mad 81. 

Note 8a 

1. (’36) AIR 1936 Fat 110 (110). (AIR 1934 All 
1027. FoU.) 
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the purposes of appeal} Beyond this he cannot be deemed to be a party within the 
Section.* Hence, if he seeks to get his bond cancelled on the ground of fraud, or 
applies for discharge on the fulfilment of the condition imposed,* he can proceed only 
by way of suit and not under Section 47. 

The surety can bo proceeded against either by way of execution^ or by a suit;* 
but if ho is proceeded against in execution, he becomes a judgment-debtor and must 
contest his liability in the execution proceeding itself.® 

Under the old Code a person who became a surety after the decree was passed 
was held not to be a party so as to attract the remedy by way of execution.^ But 
now the distinction no longer holds good. 

See also Note 11 to Section 145, infra. 

10. OoYernment In proceedings under Order 83. — Under the Code of 1882, 
it was held by the High Courts of Bombay and Madras that the Government in 
proceedings relating to pauper suits was not a party to the suit within Section 47.^ 
The Allahabad High Court, on the other hand held a contrary view.* Order 33 Rule 13 
was newly added in the present Code to set this conflict at rest. Under that Rule, 
it is provided that all matters arising between the Government and any party to the 
suit under Rules 10, 11 or 12 of Order 33, “shall be deemed to be questions arising 
between the parties to the suit within the meaning of Section 47.** A Collector apply- 
ing under Order 33 for payment of court-fee in xiauper suits is now a party within 
Section 47 and an order on his application is one under the Section.* 

See also Order 33 Rule 13. 


11. Custodian of attached property. — Whether the custodian of attached 
property under 0. 21 R. 43 is a “party** for any purpose depends upon tho question 


Note 9 

1. (’25) AIR 1925 AH 344 (345). 

(’24) AIR 1024 All 105 (lOG) : 45 All C49. 

(’88) 1888 All W N 13 (13). 

(’80) 1886 All W N 38 (38). 

(’80) 2 All 004 (612) (F B). 

(’32) AIR 1932 Bom 77 (77, 78). 

(’01) 3 B.im L R .549 (553). 

(’15) AIR 1915 Cal 237 (237). 

(•71) 15 Suth W R 538 (540). 

(’07) 8 Snth W R 24 (25). 

(’37) AIR 1937 Liih 658 (660); ILR (1938) Lah 140. 
(■34) AIR 1934 Lah 538(539). (Suwty not appeal- 
ing — Order against him becomes dual.) 

(■28) AIR 1928 Ijah 181 (183). 

(’86) 1886 Pun Ro No. 104. 

(’38) AIR 1933 Mad 215 (216). 

(’03) 13 Mad L Jour 484 (484, 485). 

(’35) AIR 1935 Bang 39 (41). 

(’17) AIR 1917 Upp Bur 16(17): 2UppBurRnll03. 

2. (’19) AIR 1919 P C 55 (58) ; 42 All 158 : 22 
Oudh Cas 212 : 46 Ind App 228 (P C). 

(’28) AIR 1928 All 527 (528, 520) : 51 All 346. 
(’35) AIR 1935 All 373 (374). 

(’37) AIR 1937 Lah 658 (660) : ILR (1938) Lab 
140. (Declaratory suit by surety that decree is 
adjust^ by judgment-debtor is maintainable.) 
(’31) AIR 1931 Bang 206 (207) : 9 Bang 434. 

2.. (’20) AIR 1920 Mad 75 (77) : 43 Mad 825. 
(Cancellation sought on the ground ot fraud — 


28 Mad 117, not followed.) 

3. (’93) 15 All 183 (184, 185). 

4. (’24) AIR 1924 Nag 258 (263): 20 Nag LR 93. 
(’20) AIR 1920 Low But 58(09): 10 Low Bur Rul 

236. 

( 09) 4 Ind Cas 1005 (1005) (I.ah). 

(’21) AIR 1921 Nag 130 (131). (Suit for damages 
for wrongful detention of moveables entrusted to 
plaiulifi as s.apurdar not barred by 8. 47 — Can be 
tre.ated as an application.) 

[But see (’32) AIR 1932 Lah 324 (325). (Suit by 
defendant against sapurdar for rent of premises 
of defendant where defendant’s attached goods 
remained — Not maintainable.)] 

5. (’ll) 12 Ind Cas 549 (550) : 36 Bom 42. 

(’35) AIR 1935 All 373 (374). 

6. (’30) AIR 1930 Lah 399 (400). 

(’25) AIR 1925 Lah 618 (618). 

7. (’87) 1887 Pun Re No. 99. 

(’71) 1871 Pun Re No. 62. 

Note 10 

1. (’62) 6 Bom 590 (592). 

(’94) 18 Bom 454 (456). 

(’91) 15 Bom 77 (78). 

(’08) 23 Mad 73 (81). 

2. (’91) 13 All 326 (329). 

(’96) 18 All 419 (421). 

(’87) 9 All 64 (67). 

3. (’19) AIR 1919 Pat 99 (101): 4 Pat L Jour 166. 
(’ll) 12 Ind Cas 29 (30) : 36 Bom 448. 
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whether he can be proceeded against in execution under Section 145 of the Code as 
a surety. If he can be so proceeded against, the principles mentioned in Note 9 above 
will apply. Otherwise they will not apply. There is a conflict of opinion as to whether 
he can be proceeded against under Section. 145 as a surety, for which see Note 4 to 
Section 145, infra, 

12. Unnecessary party. — See Note 8 above. 

13. Intervenor. — An intervenor who is impleaded as a party will, of course, 
be a party to the suit within the moaning of Section 47.^ But a person who pays 
down money to avoid an attachment of his properties wrongly identified as the 
judgment-debtor's is not a party and cannot, claim his money back in execution under 
this Section.^ 

14. Trespassers. — The word “parties” in the Section, as has been seen in 
Note 7 above, means parties to the suit and on the record. So, a third party who, at 
the instigation of the judgment-debtor, obstructs the decree-holder in getting possession 
of the property,^ or who violates the rights of the attaching decree-holder by cutting 
and carrying away the crops on the attached land,® is not a party to the suit within 
the meaning of the Section, and consequently a claim for possession or for damages 
against such person must be enforced only by way of suit and not in execution. 

15. Party sued in a representatiYe capacity. — A person actually made a 
party to a suit cannot bo said to be not a party thereto merely because he is sued in 
a representative capacity.^ On the other hand, his right in every capacity, whether 
representative or individual, must be doomed to be the rights of a party to the suit 
within the meaning of Section 47 and should bo determined in execution and not by 
a separate suit.^ 

As regards the i^osition of i)erson8 who were represented by a party to the suit, 
see Note 7, above. 

16. Questions as to who is a party can be decided by the executing 
Court. — When, during the execution of a decree, the question arises as to who is a 
party to the suit or whether a person is such a party, the executing Court can and 
should itself decide the question. Thus, where an objection is taken that a certain 
person was not a party to the suit at the time of decree and therefore it is not open 
to the executing Court to issue process against his legal representative, the executing 
Court can and must determine the question under the Section.^ Similarly, where a 
decree has been obtained by a benamidar and execution is sought to bo obtained by 
the true owner and the judgment-debtor challenges the ownersliip of the latter, tlie 
question as to who is the party to the suit, within the meaning of the Section, entitled 


Note 13 

1. See (’G7) 8 Suth W R 114 (115). 

2. (’16) AIR 1916 Sind 22 (22) : 9 Sind L R 213. 

Note 14 


1. (’98) 2 Cal W N 311 (314). 

[See also (’36) AIR 1936 Mad 783 (740). (Dis- 
pute between decree-holder purchaser and third 
party in possession is not within the Section.)] 

2. (’07) 17 Mad L Jour 334 (336): 30 Mad 413. 

Note 15 

1. (’72) 18 Suth W R 185 (188). 

(’19) AIR 1919 Cal 623 (624). 

(’09) 3 Ind Cas 763 (764) (Bom). 

(’90) 17 Cal 57 (64). 

(’69) 11 Suth W R 368 (368). 


(’86) 1886 Pun Re No. 88. 

(’17) AIR 1917 Mad 168 (169). 

(’26) AIR 1926 Oudh 64 (64). 

2. (’27) AIR 1927 Mad 1043 (1050) : 61 Mad 46 
(F B). 

[See also (’31) AIR 1931 Bom 114 (118).] 

[But tee (’83) AIR 1933 Mad 152 (153): 56 Mad 
453. (Application for sale of charged properties 
— Interim Receiver appointed under the Pro- 
vincial Insolvency Act applying under S. 62 of 
that Act — Held, the question is not within 
S. 47 as the Receiver could not be deemed to 
have represented the defendant.)] 

Note 16 

1. (’17) AIR 1917 Pat 628(623): 2 Pat L Jour 192. 
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to execute, ought to be decided under this Section by the executing Court.^ For the 
purpose of deciding the said questions, it is proper for the Court to consider not only 
the decree itself but the judgment and the pleadings in the case also.^ 

17. ‘Representative/ vho Is. — The word ‘representative’ in the Section 
has a much wider meaning than the words “legal representative” used in Section 50 
infra} inasmuch as it includes not only a legal representative‘s but any reprosentati ve- 
in-interest, i.e., any transferee of the interest of a party whether by assignment, 
succession or otherwise,® who so far as such interest is concerned, is hound by the 
decree,^ In Ajodhya Boy v. Ilardwar Boy,^ their Lordships of the Calcutta High 
Court observed as follows : 


2. (’28) AIR 1928 Cal 836 (836). 

[But see (’31) AIR 1931 Rang 24 (24). (But a suit 
by principal against agent for transfer of the 
decree in his name not barred.)] 

3. (’30) AIR 1930 Mad 817 (818): 64Mad81(FB). 

Note 17 

1. (’05) 28 Mad 466 (470) (F B). 

{’35) AIR 1935 Lah 306 (307). 

(’36) AIR 1936 Mad 870 (871). 

(’39) AIR 1939 Nag 183 (184). 

2. (’20) AIR 1920 Mad 324 (332) : 43 Mad 107 
(P B). 

(’39) AIR 1939 Nag 183 (184). 

(’36) AIR 1936 Pat 126 (128). (Person in posses- 
sion as intermeddler is representative.) 

(’35) AIR 1936 Sind 214 (215): 29 Sind L R 251. 

3. (’09) 1 Ind Gas 213 (214) (Cal). 

(’26) AIR 1926 Cal 798 (808) : 63 Cal 781 (F B). 
(*04) 26 All 447(460. 461, 463) (FB). (An auction- 
purchaser of property in a sale under simple 
money decree is a ‘representative.’) 

(’38) AIR 1938 Cal 390 (392) : I L R (1938) 2 Cal 
125. (Usufructuary mortgagee from the judgment- 
debtor is his representative.) 

(’36) AIR 1936 Cal 67 (68). (Person obtaining 
property of judgment-debtor agreeing to pay his 
decretal debt — Right of decree-holder to proceed 
against him by way of execution application.) 
(’30) AIR 1930 Cal 586 (588). (Purchaser from 
the decree-holder auction-purchaser.) 

(’35) AIR 1935 Lah 306 (307). (Purchaser of the 
equity of redemption.) 

(’33) AIR 1933 Lah 352 (353) : 14 Lah 591. 

(’04) 28 Mad 119 (122). 

(’39) AIR 1939 Nag 183 (184). 

(’34) AIR 1934 Pat 413 (419) : 13 Pat 785. 

(’18) AIR 1918 Pat 306 (307). (Representative 
includes a purchaser of a party’s interest.) 

[See also (’01) 24 Mad 689 (692).] 

4. (’26) AIR 1926, Cal 798 (808) : 63 Cal 781 (FB). 
(’97) 24 Cal 62 (73) (FB). 

(’88) AIR 1938 Cal 818 (820). (Transferee of pro- 
perty from judgment-debtor in money decree not 
bound by decree and is not his representative.) 
(’37) AIR 1937 Cal 565 (567). 

(’36) AIR 1936 Cal 590(592). (Decree on mortgage 
obtained collusively — Other person obtaining 
decree against mortgagor and attaching mort- 
gaged property — Mortgage decree is nullity — 
Such other person is not affected by mortgage 
decree and cannot be regarded as representative 
of mortgagor.) 


(’36) 164 Ind Cas 375 (376) (Cal). (Transferee from 
judgment-debtor or auction-purchaser is repre- 
sentative of judgment- debtor only if decree 
binds him.) 

(’34) AIR 1984 Cal 827 (828) : 61 Cal 1068. 
(Previous auction-purchaser of the property re- 
attached in execution of another decree is not 
representative of judgment-debtor under S. 47, 
as his interests are not affected by the decree.) 
(’31) AIR 1931 Cal 202 (204). (Person not bound 
by decree — Not a representative — Relationship 
of landlord and tenant ceasing to exist — Mort- 
gagee of tenure is not a representative of judg- 
ment-debtor.) 

(’26) AIR 1926 Cal 356 (357). (Mortgagee of patni 
interest is representativo of the judgment-debtor 
patnidar.) 

(’16) AIR 1916 Cal 661 (662). (Decree against the 
sons of the defendant as his representatives not 
binding on executrices who are the real repre- 
sentatives.) 

(’08) 7 Cal L Jour 299 (300). 

(’07) 5 Cal L Jour 80 (87). 

(’39) AIR 1939 Nag 183 (184). 

(’36) AIR 1936 Nag 163 (166) : I L R (1936) Nag 
172. (Contract to sell property — Subsequent 
attachment — Vendee in pursuance of con tract to 
sell is not representativo of vendor within mean- 
ing of S. 47 as ho is' not bound by the decree.) 
(’38) AIR 1938 Pat 478 (479). (A purchaser from 
a sharer in a partition decree is bound by the 
decree.) 

(’36) AIR 1936 Pat 561 (562) : 15 Pat 414. (Pur- 
chaser of entire occupancy holding at certificate 
sale under tho Public Demands Recovery Act for 
arrears of rent is not a representativo of tho 
occupancy tenant within tho meaning of S. 47, 
0. P. Code as he is not bound by a decree that 
is passed against tho vendor in respect of tho 
property purchased by the vendee.) 

(’34) AIR 1934 Pat 413 (419) : 13 Pat 735. (Per- 
son not bound by decree.) 

(’35) AIR 1985 Sind 214 (215) : 29 Sind L R 251. 
(Person attaching money lying in Court to the 
credit of the judgment-debtor and getting the 
money subject to tho conditions under which it 
was lying in Court held to be representative of 
the judgment-debtor.) 

5. (’09) 1 Ind Cas 213 (214) (Cal). (Followed in 
AIR 1933 Lah 352.) 
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'*To determine, therefore, whether a particular person is a representative of a party to the 
suit, the two tests to bo applied are, firsts whether any portion of the interest of the decree-holder 
or of the judgment-debtor, which was originally vested in one of the parties to the suit, has, by 
act of parties or by operation of law, vested in the person who is sought to bo treated as represen- 
tative, and, secondly t if there has been any devolution of interest, whether, so far as such interest 
is concerned, that person is hound by the decree." 

It is not necessary that the transfer of the interest should he after decree ; 
it may be before or after decree.® Thus, a transferee of property during the pendency 
of suit concerning that property will be affected by the doctrine of Us 'pendens and 
will bo bound by the decree ; he will therefore bo a representative of the party whoso 
interest has been transferred.^ 

The following persons have been held to be representatives of parties within the 
meaning of this Section — 

(a) k devisee of the decree-holder.® 

(h) k legatee® or universal donee.®^ 

(c) k person taking the judgment-debtor’s share in joint property by 

survivorship.^® 

(d) k second-mortgagee defendant paying off the first-mortgagee plaintiff 

and stepping into his shoes.^^“^* 

The following are not representatives of parties within the meaning of the 
Section — 

( a) An unrecorded co-sharer in a tenancy is not a representative of the 

recorded tenant.^® 

(b) A rival decree-holder is not a representative of the judgment-debtor.^^ 

(c) k person claiming adversely to the debtor is not a representative of the 

debtor.^® 


6 . (’05) 32 Cal 1031 (1034, 1035). (Dissenting 
from 12 Cal 456.) 

(’97) 24 Cal 02 (75) (F 13). (Transfer after decree.) 
(’90) 12 All 313 (317) (P B). 

(’23) AIR 1923 Gal 345 (360). 

(’39) AIR 1939 Nag 183 (184). (Transferee of inte- 
rest of judgment-debtor after decree is his repre- 
sentative.) 

[See also (’99) 3 Cal W N 270 (277, 278). (Repro- 
Bontative means the representative of a party 
to the suit and not one to the execution pro- 
ceedings only.)] 

7. (’37) AIR 1937 P C 260 (261) : 31 Sind L R 
652 (P C). (Anirming AIR 1933 All 201.) 

(1900) 22 All 243 (240). (A mortgagee who takes 
a mortgage during the pendency of a suit by a 
prior mortgagee is a representative of the mort- 
gagor defendant.) 

(’34) AIR 1934 Cal 145 (146). (Le.ssee from judg- 
ment-debtor pending suit.) 

(’36) AIR 1936 All 479 (480). (Subsequent mort- 
gagee during pendency of suit on first mortgage 
is represoutative of mortgagor.) 

(’33) AIR 1933 All 201 (202) : 55 All 235. (Usufruc- 
tuary mortgagee during the pendency of a suit 
for foreclosure.) 

(’99) 21 All 20 (22). (Purchaser of property under 
attachment.) 

(’38) AIR 1938 Bom 367 (369) ; I L R (1938) 
Bom 649. 

(’98) 22 Bom 939 (944). 


(’06) 10 Cal W N 240 (241). (Purchaser from 

tenant during a rent suit.) 

(’37) AIR 1937 Mad 580 (581). 

[But tee (’32) AIR 1932 Cal 423 (424). (Partition 
suit — Transferee impleaded — Consent decree 
between sharers, but not against transferee — 
Transferee, though representative, cannot be 
proceeded in execution unless impleaded under 
0. 22 R. 10 in execution.)] 

8. (’99) 23 Bom 536 (538). 

9. See (’27) AIR 1927 Rang 273 (274):5Rang 393. 

9a. (’30) AIR 1930 Oudh 268 (270). 

10. (’07) 5 Cal L Jour 491 (495, 504) : 34 Cal 

642 (F B). 

[See also (’31) AIR 1931 Sind 84 (87) : 26 Sind 
L R 51. (Person taking property in partition.)] 

11-12. (’32) AIR 1932 Cal 126 (129) : 59 Cal 

117. (Puisne mortgagee — Defendant purchaser.) 

(’99) 9 Mad L Jour 177 (179). 

13. (’10) 7 Ind Cas 769 (771) (Cal). 

14. (’26) AIR 1926 Mad 1104 (1105). 

[See also (’34) AIR 1934 Nag 201 (203) : 30 Nag 
L R 240. (Liquidator proceeding against judg- 
ment-debtor is not his representative in connec- 
tion with proceedings in execution of another 
decree against the same judgment-debtor.)] 

15. (’06) 1906 All W N 62 (63). 

See also the following cases : 

’71) 16 Suth W R 307 (308). 

’86) 14 Cal 316 (820). 
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The Seotion refers only to de facto representatives admitted as such on the 
record and does not include persons who claimed to be admitted as such representa- 
tives but whose application was refused.^* Nor does the word “representative” include 
a person brought on the record not as a representative but in some other capacity.^^ 

18. Deorea^holder becoming auctlon^purohaser. — See Note 19, infra. 

19. Auotlon-purohasep — Position of. — There has been a conflict of opinion 
among the several Courts as to whether the auction-purchaser is a representative of 
the judgment-debtor. The High Courts of Calcutta,^ Madras^ and Allahabad”'* have 
held that a stranger purchaser in execution of a simple money decree is a representa- 
tive of the judgment-debtor. The High Courts of Bombay” and Lahore” and the 
Chief Court of Lower Burma, ^ on the other hand, hold that he is not the represen- 
tative of any of the parties to the suit. The decisions of the High Court of Patna,” the 


('ll) 9 Ind Cag 194 (195) (Cal). (Claim by purchaser 
in gale under a prior mortgage decree.) 

’05) 8 Oudh Cag 370 (373, 374, 378). 

’17) AIR 1917 Upp Bur 4 (4) : 2 Upp Bur Rul 
133. (Mortgagee from judgment-debtor objecting 
to attachment under O. 21 B. 58.) 

16. (’87) 1887 Pun Re No. 97. 

17. (’88) 10 All. 479 (484). (Person brought on 
the record as having realised a part of the assets 
of a deceased debtor.) 

(’93) 1893 All W N 106 (107). (Widow of judg- 
ment-debtor brought on the record only as 
his wife.) 

(’21) 63 Ind Cas 702 (763) (Cal). 

(’23) AIR 1923 Nag 149 (150). 

Note 19 

1. (’97) 24 Cal 62 (77) (P B). 

(’34) AIR 1934 Cal 827 (828) : 61 Cal 1068. (Not 
a representative unless be is bound by docroo.) 
(’36) 164 Ind Cas 375 (375) (Cal). (Auction-pur- 
chaser of interest of judgment-debtor is his 
representative only if bo is bound by the decree.) 
(’10) 7 Ind Cas 55 (58) (Cal). 

(’09) 4 Ind Cas 326 (326) (Cal). 

(’08) 8 Cal L Jour 327 (328). 

(’07) 11 Cal W N 495 (496). 

(’05) 32 Cal 1031 (1084, 1036). 

(’04) 9 Cal W N 134 (136, 137). 

(’98) 2 Cal W N 429 (481). 

[But see (’94) 21 Cal 825 (820). (No longer law 
in view of the ruling in 24 Cal 62 (F B.) 

(’93) 20 Cal 236 (239). (Do.) 

(’86) 13 Cal 326 (330). (Do.) 

(’86) 16 Cal 355 (360). (Overruled in 24 Cal 62.) 
(’67) 8 Suth W R 804 (806). (Do.)] 

2. (’20) AIR1920 Mad 324 (333) : 43 Mad 107 (PB). 
(’33) AIR 1983 Mad 166 (167) ; 56 Mod 447. 

(’24) AIR 1924 Mad 889 (890). 

(’20) AIR 1920 Mud 943 (944). 

<’20) AIR 1920 Mad 626 (027). 

(’19) AIR 1919 Mad 358 (359). 

(’18) AIR 1918 Mad 672 (673). 

<’05) 28 Mod 119 (122). 

[But see the following eases which are no 
longer law in view of ('00) AIR 1900 Mai 
304 (833, 334): 43 Mad 107 (P B) 

(’12) 14 Ind Cas 886 (836) (Mad). (Auction-pur- 
chaser is a representative of decree-holder.)' ' 


(’07) 30 Mad 507 (509). (Do.) 

(’19) AIR 1919 Mad 581 (581): 41 Mad 467. (Not 
a representative of decree-holder.) 

(’17) AIR 1917 Mad 664 (665). (Auction-purchaser 
not a representative.) 

(’10) 8 Ind Cas 429 (430, 431) : 84 Mad 417. 
(Auction-purchaser cannot be a representative 
of both the parties — Per Krishnasami Aiyar, J., 
obiter.)] 

3-4. (’38) AIR 1938 All 651 (652). 

(’36) AIR 1936 All 479 (481). 

(’04) 26 All 447 (461, 468) (FB). 

(’05) 27 All 155 (167). 

(’08) 30 All 379 (383, 384). 

(’07) 29 All 275 (276). 

(’06) 28 All 887 (339). 

(’06) 1906 All W N 87 (87). 

(’05) 2 All L Jour 265 (267). 

(’77) 1 All 240 (248) (PB). 

[But seethe following cases vMch are no longer 
law in view of the Full Bench ruling in 06 
.ill 447:— 

(1900) 22 All 450 (451). 

(’83) 5 All 4-52 (455, 456) (FB). 

(’97) 19 All 140 (141). 

(1900) 1900 All W N 42 (48).] 

5. (’28) AIR 1923 Bom 214 (21.5). 

(’20) AIR 1920 Bom 30 (30) : 44 Bom 551. 

(’18) AIR 1918 Bom 231 (232): 42 Bom 411. (Not 
a representative of judgment-debtor.) 

(’10) 7 Ind Cas 467 (458) (Bom). 

(’01) 25 Bom 631 (685). (Not a representative of 
decree-holder.) 

(’91) 15 Bom 290 (292). 

(’89) 18 Bom 34 (37). 

6 . (’34) AIR 1934 Lah 105 (105). 

(’2.5) AIR 1925 Lah 176 (177). 

(’19) AIR 1919 Lah 176 (176). 

(’87) 1887 Pun Re No. 12. 

[But see (’36) AIR 1936 Lah 18 (20).] 

7. (’ll) 9 Ind Cas 472 (473, 474) (Low Bur). 

(’09) 8 Ind Cas 713 (714) ; 5 Low Bur Rul 86. 

[Ses also (1900) 1 Low Bur Rul 22 (23).] 

8 . (’24) AIR 1924 Pat 367 (868). (Purchasers of 
mortgaged property in a revenue sale — Held, re- 
presentatives of judgment-debtor.) 

(’17) AIR 1917 Pat 496 (496) : 2 Pat L Jour 861. 
’ (Not a representative of the parties.) - ' 


Seotion it 
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Chief Court of Oudh® and the Court of the Judicial Commiseioner of Nagpur^® are 
conflicting : some, holding that he is a representative of the judgment-debtor, others, 
holding that he is not a representative of any of the parties, and yet others, holding 
that he is a representative of the decree-holder. It is submitted that the first men- 
tioned view is correct on principle. The purchaser in execution of a mortgage decree 
is a representative of the mortgagor.^®*^ There is a conflict of decisions as to whether 
such a purchaser is a representative of both the mortgagor and the mortgagee. It has 
been held, in the undermentioned cases, that a sale under a mortgage decree passes 
to the purchaser, the interests of the mortgagor as well as of the mortgagee, and 
that the purchaser is, consequently, the representative of both the mortgagor and the 
mortgagee. In a recent Full Bench case of the Allahabad High Court, Sulaiman, G. J., 
has, however, expressed the view that the auction-purchaser does not purchase the 
mortgagee's interest also in the execution sale, but gets the mortgagee’s right by 
virtue of the doctrine of subrogation}^^ It is submitted that the former view is 
correct. Whether, in any particular case, he is to be considered the representative 
of the judgment-debtor or of the decree- holder, is a question which depends upon 
the nature of the dispute involved in the enquiry. 

Illustrations 

1. In execution of a money-decree obtained hy A, B purchased the property of the judgment- 
debtor. The sale was set aside on an application by the judgment-debtor under 0. 21 R. 90, and the 
purchase money returned to B, On appeal, however, the lower Court’s order was reversed, and the 
sale was confirmed. B having failed to return the purchase money, A filed a suit against B for the 
recovery of the purchase money. Held, that the suit was barred by this Section. Rahim Uddin v. 
Bam Lai, I. L. B. 27 Allahabad 155. 

2. R executed five mortgage-deeds hypothecating different portions of his property in favour 
of M, M brought a suit on foot of all the mortgages and obtained a consolidated decree for sale for 
the whole amount. After obtaining an order absolute, M applied for sale of the properties in execu- 
tion. Meantime, (?, - the plaintiff who had purchased a portion of the properties in execution of a 
simple money decree against R objected to the sale but his objection was disallowed. He, thereupon, 
brought the present suit for the determination of the same question. Held, that the suit was barred 
by this Section. Quljari Lai v. Madho Bam, I. L. B. 26 Allahabad 147 (F. B.). 


In the first of the above cases, it will be seen that B is the representative of 
the judgment-debtor and the question of the return of the purchase money is one 
relating to the satisfaction of the decree. The question is, therefore, one falling 

auction-purchaser.) 


9. (’ll) 10 Ind Oas 722 (724) : 14 Oudh Cas 89. 
(Beprosontative of judgment-debtor.) 

(’15) AIR 1915 Oudh 134 (135). (Not a represen- 
tative of either.) 

(*28) AIR 1928 Oudh 442 (445, 446): 3 Luck 719. 
(Depends upon the nature of the question in dis- 
pute. In this case held representative of judg- 
ment-debtor.) 

(’09) 3 Ind Cas 586 (588): 12 Oudh Cas 175. (Not 
a representative of decree-holder.) 

[See also (’18) AIR 1918 Oudh 379 (385). (An 
auction-purchaser, even if the decree-holder, is 
representative of the judgment- debtor.)] 

10. (’22) AIR 1922 Nag 189 (191), (Representa- 
tive of judgment-debtor.) 

(’23) AIR 1923 Nag 161 (162). (Not a representa- 
tive of judgment-debtor.) 

(’26) AIR 1926 Nag 68 (70). (Representative of 
decree-holder.) 

(’24) AIR 1924 Nag 828 (380) : 20 Nag L R 179. 
(Representative of decree-holder for the purpose 
of an adjudication between judgment-debtor and 


10a. (’37) AIR 1937 Nag 59 (59) : I L R (1937> 
Nag 156. 

(’38) AIR 1938 Rang 250 (251) : 1938 Rang L R 
583. (Decree-holder purchaser.) 

(’24) AIR 1924 Sind 101 (103,104): 17 Sind LR 73. 

11. (’26) AIR 1926 All 457 (459). 

(’29) AIR 1929 Rang 183 (188). 

(’22) AIR 1922 All 495 (496) : 44 All 488. 

(’82) AIR 1982 Cal 126 (131) : 59 Cal 117. 

(’93) 16 Mad 121 (125, 126). 

(*77) 2 Mad 108 (112). 

[See also (’96) 20 Bom 890 (898).] 

11a. (’81) AIR 1981 All 466 (480) : 53 All 1023 
(FB). 

(*37) AIR 1937 All 742 (746) ; ILR (1937) All 921 
(AIR 1931 All 466 Foil.). 

[See also (’21) AIR 1921 Mad 420 (421). (Mort- 
gage decree purchaser is in the same position as 
a money decree purchaser.) 

(’09) 12 Oudh Cas 45 (51).] 
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'within Section 47 and a separate suit is barred. In the case mentioned in illustration 2 
above, O having purchased the interest of B, is bis representative, and the question 
raised by him is one relating to the execution of the decree. Section 47 therefore 
applies and the suit is barred. So far, the case of a stranger purchaser has been dealt 
with. Where, however, the decree-holder himself becomes the purchaser in execution 
of a decree obtained by him, it has been held by the High Courts of Madras^’^ and 
Calcutta,^’ the Chief Court of Oudh^* and the Courts of the Judicial Commissioners 
of Nagpur^^ and Sind,^^ that ho retains his character of a party to the suit and 
does not divest himself of his character as such by reason of his having become the 
purchaser. A question therefore arising between the decree.holder.pnrchaser and the 
judgment-debtor in respect of the purchase, is, according to this view, one “between 
the parties to the suit.” On the other hand, the High Courts of Allahabad,'® Bombay,'^ 
Lahore'® and Patna'® hold that there is no distinction between a decree-holdcr- 
purchaser and a stranger purchaser and that the fact of his being a party to the suit 
is only an accident which will not have the effect of making his position better or 
worse than that of a stranger purchaser. The observations of the Judicial Committee 
of the Privy Council in the undermentioned case®® seem to support the view of the 
Madras and Calcutta High Courts though it is not clear from the report of the decision 
that this aspect of the question was before their Lordships’ mind. But, whore the 
representative character of the decree-holder.purchaser comes in question in a distinct 
proceeding, his character as decree-holder in one execution proceeding can have no 
effect on his position in another, and he will bo in the same position as that of a 
stranger purchaser.®' 


12. (1900) 26 Mad 740 (741). 

(’05) 28 Mild 87 (89. 90). 

(’36) AIR 1936 Mad 671 (372). 

(’26) AIR 1926 Mad 857 (858). 

(’16) AIR 1916 Mad 430 (432). 

(’01) 23 M.id 529 (532). 

(’98) 21 Mad 416 (416, 417). 

13. (’26) AIR 1926 Cal 798 (803); S3 Cal 781 (FB). 
(1900) 27 Cal 34 (36). 

(’27) AIR 1927 Cal 57 (60). 

[See also (’32) AIR 1932 Cal 414 (416, 417). 

(’08) 7 Cal L Jour 436 (488). 

(’04) 31 Cal 737 (742).] 

14. (’28) AIR 1928 Oudb 199 (202): 3 Luck 182 
(PB). 

[But fee (’18) AIR 1918 Oudh 379 (835).] 


15. (’17) AIR 1917 Nag 24 (26). 

(’18) AIR 1918 Nag 102 (103). 

(’33) AIR 1938 Nag 212 (215, 216): IliR (1938) Nag 
583. 

(’35) AIR 1935 Nag 30 (31) : 31 Nag L R 217. 
15a. (’25) AIR 1926 Sind 171 (173) : 18 Sind 
LR84. 


16. (’09) 1 Ind Cas 416 (423, 424): 31 All 82 (FB). 

(’09) 2 Ind Cas 454 (455) (All). (Transferee from 
stranger auction-purchaser ; 31 All 82 Foil.) 

(’26) AIR 1928 All 368 (370) : SO All 670. 

(’28) AIR 1928 All 863 (364) : 50 All 686. 

(’25) AIR 1925 All 703 (704). 

(’26) AIR 1025 All 236 (286) : 47 All 304. (Claim 
hy judgment-debtor for recovery of wrong or excee- 
eive property sold to a stranger purchaser more 
than 3 years after sale— Not tenable ; 31 All 82 
Foil.) 


(’23) AIR 1923 AU 470 (471) : 45 All 90. 

(’14) AIR 1914 All 467 (468). 

(’01) 23 All 476 (478). 

(’96) 18 All 36 (87). 

(’95) 17 All 222 (224, 226) (FB). 

[But see (’08) 30 All 72 (74). (Overruled in 31 
All 82 (PB).) 

(’08) 5 All L Jour 286 (286). (Do.; 3 All L Jour 
234 Poll.) 

(’06) 3 All L Jour 234 (236, 237, 238). (Do.)] 

17. (’20) AIR 1920 Bean 90 (93) : 44 Bom 352. 
(’20) AIR 1920 Bom 223 (228) : 44 Bom 977. 

[But tee (’ll) 11 Ind Cas 987 (988): 35 Bom 452. 
(Overruled.)] 

18. (’30) AIR 1930 Lah 863 (368). 

(’29) 119 Ind Cas 226 (226) (Lah). 

(’19) AIR 1919 Lah 16 (18): 1919 Pun Re No. 121. 
(’18) AIR 1918 Lah 204 (205, 206) : 1918 Pun Re 
No. 8. 

19. (’16) AIR 1916 Fat 216 (217, 218) : 1 Fat L 
Jour 282 (FB). 

(’30) AIR 1930 Pat 311 (312, 313) : 9 Pat 775. 
(’31) AIR 1931 Pat 241 (252, 256) : 10 Fat 670 
(FB). (Same case after Puli Bench answer, see 
AIR 1932 Pat 80 (86).) 

[But tee (’25) AIR 1926 Pat 478 (479) : 4 Pat 
726. (Decided without reference to Full Bench 
and other eases.)] 

20. (’17) AIR 1917 P 0 121 (123) : 41 Mad 403: 
45 Ind App 54 (P C). 

21. (’20) AIR 1920 Mad 324 (333) : 43 Mad 107 
(FB). 
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In applying the principles stated above to cases of disputes between the 
auction-purchaser and the judgment-debtor arising in proceedings relating to delivery 
0 / 2 >os$es$ton, two questions may arise — 

(1) whether an appeal will lie from an order in such an enquiry, and 

(2) whether the dispute can be agitated in a separate suit. 

The answer to the questions depends upon whether the question is one 
“between the parties," and, secondly, whether it relates to the execution, discharge 
or satisfaction of the decree. All the Courts are agreed that, whore the purchaser is a 
stranger, he can, apart from tho summary remedy provided by 0. 21 Rr. 95-102, 
agitate the matter in a separate suit and that if he avails himself of such summary 
remedy, no appeal would lie from an order passed in such proceedings.®® Tho reason 
is that if the purchaser is not at all a representative of the judgment-debtor (as has 
been held in some decisions referred to above), the question is not one between tho 
parties, and, oven if he is a representative of tho judgment-debtor, still, the question 
is only one between the judgment-debtor and his representatives, and consequently, 
is not one “between the parties." See Note 7. But when the decree-holder is the 
purchaser, the question is one “between the parties." Further, according to the High 
Courts of Madras®* and Calcutta** and the Courts of the Judicial Commissioner of 


(’36) 163 Ind Cas 603 (604) (Nag). (Mortgagee 
decree-holder — Purchaser is representative of 
judgment-debtor in proceedings for execution of 
rent decree against mortgagor.) 

(’38) AIR 1938 Pat 316 (330). (Decree-holder pur- 
chaser is ropre.sentative of judgment-debtor in 
execution proceeding against same judgment- 
debtor by another decree-holder.) 

(’36) AIR 1936 Pat 389(393): 15 Pat 645. (Decree- 
holder purchaser is representative of judgment- 
debtor in regard to another deciee-holder execut- 
ing against same judgment-debtor.) 

22. (’08) 31 Mad 177 (178). 

(’38) AIR 1938 Mad 806 (809). 

(’36) AIR 1926 All 730 (732). 

(’26) AIR 1926 All 509 (609, 610). 

(’34) AIR 1924 All 856 (857). 

(’87) 14 Oal 644 (649). 

(’86) 12 Cal 169 (173). (9 Cal 602, Foil.) 

(’21) AIR 1921 Mad 81 (82). 

(’21) AIR 1921 Nag 59 (GO). 

(’ll) 10 Ind Cas 714 (716) : 14 Oudh Cas 70. 

(’30) AIR 1930 Pat 311 (313) : 9 Pat 775. 

(But see (’31) AIR 1921 Mad 420 (421). (Sub- 
mitted wrongly decided ; see also AIR 1923 
Mad 806.)) 

23. (’05) 28 Mad 87 (89, 90). 

(’27) AIR 1927 Mad 288 (390, 291) ; 50 Mad 403. 
(Suit by decree-holder purchaser for possession of 
the property purchased is barred by this Section.) 
(’39) AIR 1939 Mad 369 (370) (S B). (Reversing 
AIR 1936 Mad 571 on another point.) 

(’36) AIR 1936 Mad 571 (672). 

(’33) AIR 1933 Mad 569 (570). 

(’25) AIR 1925 Mad 1198 (1199). 

(’20) AIR 1920 Mad 979 (980). 

(’16) AIR 1916 Mad 1008 (1010). 

(’05) 38 Mad 119 (131). 


(’03) 26 Mad 740 (741). 

’03) 13 Mad L Jour 237 (238) ; 26 Mad 740. 

’02) 25 Mad 529 (432). 

(’01) 24 Mad 185 (188). 

[See also (’28) AIR 1928 M<ad 1270 (1270).] 

[But see (’33) AIR 1933 Mad 482(484): 57 Mad 
844. 

(’96) 6 Mod L Jour 256 (258). 

(’92) 16 Mad 226 (228). 

(’84) 7 Mad 592( 594).] 

24. (’26) AIR 1926 Cal 798 (803, 807) : 53 Cal 
781 (F B). 

(’30) AIR 1930 Cal 586 (588). 

(’34) AIR 1934 Cal 541 (542). 

(’33) AIR 1933 Cal 680 (680); 60 Cal 832. (Between 
decree-holder purchaser and judgment-delitor 
under 0. 21 R. 100 — Matter is governed by 
AIR 1926 Cal 795 (F B).) 

(’33) AIR 1933 Cal 311 (311, 312). (Dismissal of 
application for possession made by decree-holder 
purchaser — Appeal lies.) 

(’32) AIR 1932 Cal 126 (128) : 69 Cal 117. 

(’13) 20 Ind Cas 874 (875, 876) (Cal). 

(’04) 31 Cal 737 (742). 

(1900) 27 Cal 34 (38). 

[See (’34) AIR 1934 Cal 277 (278) : 60 Cal 140. 
(Under certain circumstances case held not to 
fall within the Section).] 

[But see the /Mowing cases which are no 
longer law in view of the Full Bench ruling 
in A IB im Cal 708 : 53 Cal 781 :— 

(’25) AIR 1925 Cal 1250 (1250). 

(’23) AIR 1923 Cal 846 (348, 351). 

(’19) AIR 1919 Cal 868 (369). 

(’19) AIR 1919 Cal 85 (85). 

(’16) AIR 1916 Cal 137 (189). 

(’97) 1 Cal W N 658 (668, 669).] I 
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Nagpur,*® Sind*® and Peshawar*®* a question relating to delivery of possession is one 
relating to the execution, discharge or satisfaction of the decree. They proceed on the 
view that, so far as the decree-holder is concerned, his decree cannot be said to bo 
satisfied until he has either obtained the sale proceeds or possession of the property 
which represent the money for which ho obtained his decree. The High Courts of 
Allahabad,*^ Bombay,*® Patna,*® Lahore*® and Eaiigoon*^ and the Chief Court of 
Oudh** hold, on the other hand, that, upon the judgment-debtor’s property being sold 
and the amount due under the decree being realised, the decree is fully executed^ 
discharged and satisfied, and no question relating to the execution, discharge, or 
satisfaction of the decree remains to be considered, and, tliat, whether or not the 
auction-purchaser obtains possession of the property sold, is wholly immaterial for the 
purix)8es of the decree. The result is that, according to the former view, where a 
decree-holder purchases the property in court-auction, his remedy for recovery of 
possession from the judgment-debtor is only by way of an application under 0. 21, 
B. 95, and a separate suit would be barred. Also, an order passed in execution upon 
a question relating to delivery of possession between himself and the judgment -debtor 
would be appealable as a decree under Section 96 read with Section 2 clause (2). 
According to tlie latter view, the purchaser has an additional remedy by way of suit 
and no appeal would lie from an order passed in execution proceedings with respect 
to a dispute between the purchaser and the judgment-debtor either on the view that 
it is not a (juestion relating to execution, discharge or satisfaction of a decree or on 
the view that the matter is not one between the parties or their representatives. 
Whore the decree-holder purchaser obtains possession under the sale and is thereafter 


25. (’27) AIR 1927 Nas 294 (295). 

(17) AIR 1917 Nag 24 (25). 

(’38) AIR 1938 Nag 212(215); I L R (1938) Nag 683. 

(’33) AIR 1933 Nag 3G9 (370). (Application by 
decreo-holder purchaser under R. 95 — Resistance 
offered — Application under R. 97 hold barred by 
limitation — Fresh application for possession by 
decree- holder purchaser held not barred — But 
suit would l-ie barred.) 

[But tee (’32) AIR 1932 Nag 140 (141) : 28 
Nag L R 250.] 

26. (’25) AIR 1925 Siud 171 (173) ; 18 Sind 
L R 84. 

(’36) AIR 1936 Sind 11 (13) ; 30 Sind L R 290, 

26a. (’36) AIR 1936 Posh 85 (86). 

27. (’09) 1 Ind Gas 416(421, 428): Cl All 82 (FB). 

(’07) 29 All 463 (466). 

(’37) AIR 1937 All 742 (750) ; I L R (1937) All 
921 (F B). 

’IS) AIR 1918 All 405 (405) : 40 All 216. 

’08) 30 All 231 (234, 235). (Symbolical possession 
given — Fresh suit for actual possession lies.) 

(’06) 1906 All W N 213 (214) : 28 All 722. (Do.) 

(’02) 24 All 519 (520). (Objection by judgment- 
debtor that house on land did not pass and 
should not have been delivered to auction- 
purchaser, not within the Section.) 

28. (’24) AIR 1924 Bom 429 (431) : 48 Bom 550 
(PB). 

(’24) AIB 1924 Bom 527 (528). 

(’30) AIR 1030 Bom 375 (377) : 54 Bom 479. 

(’23) AIB 1928 Bom 02 (62) : 46 Bom 914. (Suit 
by judgment-debtor agniust etranger purchaser 
for recovery of land wrongly sold.) 


(’98) 22 Bom 939 (944). 

[But see (’ll) 11 Ind Ciis 987 (988): 3.7 Bom 452. 
(Overruled iu A I B 1924 Bom 429 (P B)).] 

29. (’16) AIB 1916 Pat 216 (216) : 1 Pat L Jour 
232 (P B). 

(’30) AIR 1930 Pat 311 (312, 31.3) ; 9 Pat 775. 
(’38) 177 Ind Caa 692 (693) (Pat). 

(’31) AIR 1931 Pat 241 (243 to 247, 262, 2,75, 261 
to 263): 10 Pat 670 (F B). (Same case after P B 
answer. Sec AIB 1032 Pat 80 (86).) 

’30) AIR 1930 Pat 308 (310) : 9 Pat 332. 

’29) AIR 1929 Pat 559 (560). 

(’19) AIB 1919 Pat 297 (304) : 4 Pat L Jour 716. 
(’18) AIR 1918 Pat 546 (547). 

(’18) AIR 1918 Pat 395 (396) : 3 Pat L Jour 571. 
[But see (’25) AIR 1925 Pat 478 (479) : 4 Pat 
726. (Decided without reference to the P B In 
AIR 1916 Pat 216.)] 

30. (’IS) AIB 1918 Lah 204 (206) : 1918 Pun Be 
No. 8. 

(’39) AIB 1939 Lah 211 (212) : (AIR 1937 Lah 
145, disapproved.) 

(’29) AIB 1929 Lah 121 (122). 

(’20) AIB 1920 Lah 159 (160) : 1 Lah 134. 

(’19) AIR 1919 Lah 16 (18): 1919 Pun Re No. 121. 
[But SM (’37) AIB 1937 Lah 145 (146). 

(’35) AIB 1935 Lah 144 (145). 

(’88) 1888 Pun Bo No. 58.) 

31. (’30) AIB 1980 Bang 61(62) : 8 Rang 162. 
(’80) AIB 1930 Bang 281 (282). 

(’36) AIR 1986 Bang 298 (299). 

32. (’28) AIB 1928 Oudh 199 (208) : 8 Luck 182 
(PB). 

(’16) AIB 1916 Oudh 111(112): 18 Oudh Cas 345. 
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dispossessed again by the judgmeni.debtori a suit for possession by the decree-holder 
is not barred under this Section, inasmuch as the matter in dispute in such a case 
arises after the satisfaction of the decree and does not relate to the execution, dis- 
charge or satisfaction of the decree.^^ A dispute between the decree-holder purchaser 
and a third 'party in possession will not come within this Section.^*^ 

As to cases in which the auction-purchaser is interested in a dispute between 
the decree-holdor and the judgment-debtor, see Note 49, infra. 

20. Transferee from auotion-purohaser. — The High Courts of Calcutta^ 
and Madras^ have held that a transferee from a decree-holder purchaser is a repre- 
sentative of the decree-holder. A contrary view has been held by the Chief Court of 
Lower Burma.^ Tlie High Court of Madras has also held in the undermentioned case^ 
that the purchaser from a decree-holder purchaser under a money decree is the repre- 
sentative of the judgmenUdebtor for the purpose of an enquiry into a question relating 
to the execution of a distinct decree affecting the same property. 

21. Transferee from a party. — The term 'representative' includes, as has 
been seen already in Note 17 above, the transferee of the interest of a party who, so 
far as such interest is concerned is bound by the decree. A transferee from a party 
may be bound by the decree against such party, on any of the following grounds and 
will consequently be his representative within the meaning of Section 47 — 

(1) Where the suit is one in wjjich any right to immovable property is 
directly and specifically in question and the transferee gets a transfer 
of such property pendente lite.^ See Section 52 of the Transfer of Pro- 
perty Act, 1882, It was, however, held by Mr. Justice Oldfield in the 
undermentioned case,^^ that where it is found in the suit that the 
transferor had no title at all which he could transfer^ the transferee 
pendente lite is not his representative. Mr. Justice Bamesam dissented 
from this view. It is submitted that the view of Mr. Justice Oldfield 
cannot be supix)rted on principle. It has been held by the High Court 
of Bombay that a transferee pendente lite cannot be a representative 
of the transferor within the meaning of Section 47 for the purpose of 
attacking the decree-holder's right to sue.^^ 


33 . (’36) AIR 1936 Rang 298 (299). 

34 . (’36) AIR 1936 Mad 733 (740). 

Note 20 

1. (’30) AIR 1930 Cal 586 (588). 

2. (’26) AIR 1926 Mad 857 (858). 

(’04) 14 Mad L Jour 474 (477) : 28 Mad 87. 

[But tee (16) AIR 1916 Mad 430 (430).] 

3 . (’22) AIR 1922 Low Bur 13 (22) : 11 Low 
Bur Rul 17. 

4 . (’20) AIR 1920 Mad 324 (333): 43 Mad 107 (PB). 
(’17) AIR 1917 Mad 664 (665). (Court auction- 

purchaser in one money decree is not representa- 
tive of judgment-debtor entitled to object to exe- 
cution of another money decree.) 

[But fee (’09) 4 Ind Gas 1067 (1068) (Mad). 
(Vendee from auction- purchaser in a rent suit 
— Not a representative — Not entitled to object 
in execution of another decree.)] 

Note 21 

1. (’26) AIR 1926 Mad 968 (969). 

(’04) 26 All 101 (104). (Transfer when execution 
proceeding was pending.) 

(’88) AIR 1983 All 201 (202): 55 All 235. 


(1900) 22 All 380 (381). 

(1900) 22 All 243 (246, 247). 

(’94) 1894 All W N 145 (145). 

(’98) 22 Bom 939 (944). (Lis continues up to date 
of sale.) 

(’09) 3 Ind Cas 791 (792) (Cal). (Do.) 

I ’32) AIR 1932 Cal 423 (424). 

’28) AIR 1928 Cal 94 (96) : 54 Gal 1064. 

’26 AIR 1926 Cal 356 (357). 

’14) AIR 1914 Cal 828 (829) : 41 Cal 418. 

I ’12) 13 Ind Cas 542 (544) (Cal). 

I ’07) 11 Cal W N 312 (314). 

’02) 29 Cal 813 (822.) 

’89) 16 Cal 365 (364). 

’86) 12 Cal 458 (463). 

I ’27) AIR 1927 Lah 906 (906). 

I ’08) 4 Mad L Tim 86 (86). 

I ’07) 17 Mad L Jour 291 (293). 

I ’18) AIR 1918 Nag 102 (103). 

’20) AIR 1920 Pat 710 (711). 

la. (’21) AIR 1921 Mad 559 (560). 

lb. (’28) AIR 1928 Bom 65 (66): 52 Bom 206. 
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(2) Where properties have been attached in execution of a money decree and 

the transfer is of an interest in such properties pending attachment} 
See Section 64, infra. 

(3) Where the transfer is made hy the judgment>debtor under 0. 21 B. 83.^ 

(4) Where the transfer is made hy the judgment-debtor of an occupancy 

holding which is not transferaMe hy custom.* 

(5) Where the transfer is made by the judgment-debtor of a holding, in 

respect of which a rent decree has been obtained by the landlord under 
Section 148A of the Bengal Tenancy Act (VIII of 1886).® 

(6) A pei’son who becomes owner, by process of law, of property mortgaged 

to him by a deed of conditional sale is a representative of his moit- 
gagor.®“ 

A transferee, in the following cases, will not be bound by the decree against 
the transferor, in respect of the interest transferred and is, therefore, not his repre- 
sentative — 

(1) Where the suit does not relate to any property and the transfer is made 

by the judgment-debtor of properties, which have not been attached in 
execution of the decree in such suit or the attachment of which has 
been set aside.® 

(2) Where the transfer is made by a party before the institution of the suit 

against him.^ 

(3) X mortgages an absolute occupancy land governed by the 0. P. Tenancy 

Act, 1920, first to M and then a portion to 8. In execution of a decree 
obtained by S on his mortgage, the portion is sold and the landlord G 


2. egg) 21 All 20 (22). 

(’97) 19 All 332 (333). 

(’01) 23 Cal 492 (498). (LcaRC pending attach- 
ment — Ijardar o£ property is a representative.) 

(’26) AIR 1926 Lah 134 (135) : 6 Lsih 544. 

(’32) AIR 1932 Mad 86 (89): 55 Mad 495. (Rover- 
sing AIR 1927 Mad 450.) 

(’10) 7 Ind Cas 418 (419): 34 Mad 460. 

(’07) 17 Mad L Jour 321 (321). 

(’97) 20 Mad 878 (383). 

[But see (’05) 27 All 378 (379). (Application to 
direct transferee of debt ponding attachment to 
refund the moneys collected by him contrary 
to attachment, is not one in execution.)] 

3 . (’01) 23 All 116 (118). 

4 . (’18) AIR 1918 Pat 483 (484): 3 Pat L Jour 
579. 

(’29) AIR 1929 Pat 227 (228). 

(’21) 64 Ind Cas 124 (126) (Cal). 

(’15) AIR 1916 Cal 268 (271). 

(’15) AIR 1915 Cal 242 (248): 42 Cal 172 (FB). 
(’09) 3 Ind Cas 39 (40) (Cal). 

(’06) 10 Cal W N 240 (241). 

(’37) AIR 1937 Pat 662 (663). 

[But aee (’09) 8 Ind Cas 461 (462) (Cal).] 

5. (’17) AIR 1917 Pat 697 (697, 698) : 2 Pat L 
Jour 478. 

(’05) 82 Cal 1081 (1034). 

(’28) AIR 1928 Cal 94 (96, 96): 64 Cal 1064. 

(’07) 11 Cnl W N 812 (814). 


Sa. (’94) 16 All 284 (285). 

6 . (’26) AIR 1926 Lah 184 (135) : 6 Lah .544. 
(Obiter.) 

(’90) 1890 Pun Rc No. 151. 

(’39) AIR 1939 All 264 (267, 268) : I B R (1939) 
All 354. (Transfer by judgmont-dobtor before 
attachment.) 

(’09) 4 Ind Cas 406 (407) : 32 All 129. (Attach- 
ment subsequently set aside.) 

(’18) AIR 1918 Mad 142 (142). (Do.) 

(1900) 1900 All W N 107 (108). 

(’94) 16 All 286 (291). 

(’88) 10 All 1 (4). (Implied). 

(’83) 5 All 94 (97). 

(’67) 2 Agra 380 (381). 

(’21) AIR 1921 Bom 45 (46) : 45 Bom 812. 

(’is) 21 Ind Cas 938 (940) (Cal). 

(’ll) 9 Ind Cas 307 (308) (Cal). 

(’02) 6 Cal W N 127 (128). 

(’12) 14 Ind Cas 40 (42, 48): 1912 Pun Re No. 64. 
(’17) AIR 1917 Mad 705 (705). 

’20) AIR 1020 Nag 205 (205). 

’21) AIR 1921 Pat 189 (190). 

[See also (’30) AIR 1030 Mad 688 (692): S3 Mad 
750. (It must be shown that the decree is bind- 
ing upon him.) 

(’19) AIR 1019 Pat 454 (464).] 

7. (’97) 1 Cal W N 114 (117). 

(’81) 7 Cal 403 (406). 

(’76) 2 Suth W R Miso 13 (14, 16). 

(’17) AIR 1917 Lah 388 (889). 


Seotion n 
Note ai 
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Beotton 47 
Notes 21-24 


22. Purohaser from party to suit in which injunction has been granted 
affecting such property. — A purchaser of property from a party to a suit in which 
an injunction has been granted affecting such property is not the representative of 
that party inasmuch as the injunction does not run with the land and the purchaser 
cannot claim the benefit of the order of injunction.^ 

23. OfDcial Assignee or OfBcial Receiver. — Tho Ofiicial Assignee or OfiScial 
Receiver, claiming property on behalf of the creditors of an insolvent judgment- 
debtor is not a “representative** of the judgment-debtor within the meaning of tho 
Section.^ See also Note 58 to Section 11. 

A receiver in insolvency may represent both the creditors and the insolvent 
according to the circumstances of tho case.^*^ 

23a. Liquidator of company. — The liquidator of a co-operative society 
claiming priority over a mortgagee of the judgment-debtor who has obtained a docroo 
on the mortgage and is seeking to execute the decree is not a representative of the 
judgment-debtor and an order of tho executing Court allowing the claim of such liqui- 
dator is not one under this Section.^ 


deposits the value of the portion sold in Court under Section 6 of the 
Tenancy Act and obtains possession. 0 is not the representative of S 
in respect of a decree obtained by M against 8 and others in respect 
of his mortgage, inasmuch as, on the deposit under the Tenancy Act, 
the mortgage attaches to the deposited amount and not to the property 
transferred.® 


24. Transferee of decree. — Under 0. 21 H. IG, the transferee of a decree, 
by assignment in writing, or by operation of law, may apply to execute the decree 
and the decree -may be executed in the same manner as if the application were 
made by the decree-holder. Tho transferee in such a case is a representative of the 
decree-holder within the meaning of Section 47.' So is a transferee from such a 


8 . (’30) AIR 1930 Nag 199 (200) : 26 Nag L R 
187. 

Note 22 

1. (’08) 10 Bom L R 18(20) ; 32 Bom 181 (181), 
See note 18 to S. 50 also. 

Note 23 

1. (’32) AIR 1932 Cal 203 (204): 35 Cal WN971 
(973). (Interim receiver applying to the Court 
under O. 21 R. 90 to set aside the sale — Such 
receiver is not a representative of the judgment- 
debtor.) 

(’25) AIR 1925 Mad 688 (688). 

(’08) 30 All 486 (487). 

(’85) 7 All 752 (755). 

(’97) 21 Bom 205 (219). 

(’36) AIR 1936 Cal 573 (574) : I L R (1937) 1 Cal 
(264). 

(’32) AIR 1932 Cal 203 (204). 

(’02) 29 Cal 428 (432). (Overruling 28 Cal 419.) 
(’35) AIR 1935 Mad 151 (152) : 58 Mad 403. 
(Application for release from attachment on the 
round that property has vested in him.) 

See also (’36) AIR 1936 Sind 2 (3).] 
la. (’35) AIR 1935 Cal 503 (504): 62 Cal 457. 
Note 23a 

1. (’34) AIR 1934 Nag 201 (203): SO Nag L R 
240 . 


Note 24 

1. (’99) 26 Cal 250 (252). 

(’19) AIR 1919 All 337 (337) : 41 All 432. 

(’06) 28 All 613 (614). 

(’04) 1 All L Jour 61 (63). 

(’91) 16 All 483 (492). 

(’91) 1891 All W N 87 (88). 

(’88) 10 All 354 (358). (Assignee from tho plain- 
tiff in a pre-emption suit for refund of money 
dei)ositcd on dismissal of suit.) 

(’87) 9 All 40 (48). (Point conceded.) 

(’35) AIR 1935 Bom 298 (302) : 59 Bom 417. 
(Decree obtained by Hindu widow — Widow re- 
marrying and forfeiting estate— The heir entitled 
to the decree on such forfeiture is a transferee by 
operation of law of the decree.) 

(’87) 11 Bom 506 (512). (“By operation of law“ 
includes ‘by operation of equity’.) 

(’85) 9 Bom 141 (145). 

(’21) AIR 1921 Cal 74(75). (Sale in Court auction 
of property with arrears of rent— Decree for rent 
obtained by judgment-debtor pending suit must 
also be deemed to be transferred by operation of 
law.) 

(’10) 7 Ind Cas 56 (58) (Cal). 

(’06) 33 Cal 857 (860). 

(’08) 7 Cal W N 54 (66). 
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transferee.^ A mere transfer of a portion of the property comprised in a decree for Seotion (T 

possession is, however, not equivalent to the transfer of the decree and the transferee Notes 

is therefore not the representative of the decree-holder.* the expression “transferee 

of a decree” includes a transferee of a portion of the decree also.* A collusive transfer 

of the decree is no transfer at all and the transferee in such a case cannot be 

regarded as the representative of the decree-holder.* Similarly the transfer of a right 

of the plaintiff during the pendency of the suit in which he subsequently obtains a 

decree, is not the transfer of the decree, and the transferee is not the representative of 

the decree-holder witliin the meaning of Section 47.* 

25. Attaohing creditor. — Under 0. 21 B. 53, clause 3, the holder of a 
decree, sought to be executed by the attachment of another decree, shall be deemed 
to be the representative of the holder of the attached decree and to be entitled to 
execute such attaclied decree in any manner lawful for the holder thereof. Such an 
attaching creditor will therefore bo a representative of the decree-holder within the 
meaning of Section 47.^ 

2Sa. Judgment-debtor under attached decree. — Where in execution of a. 
decree obtained by A against B, a decree obtained by B against C is attached, 0 cannot 
bo considered a representative of B. An objection therefore by G to A's application for 
sale of the attached decree is not within this Section.^ 

26. Surety for the performance of a decree. — A person who has not 

rendered himself personally liable for the performance of a decree is neither a party 
nor the representative of a party within the meaning of Section 47.^ See Note 9, ante 
and Section 115. 

27. Question as to who is the representatixe must be determined by 
the Court — Clause (3). — It has been seen in Note 16 that the question as to who 
is a party to the suit or whether a person is such a party is to bo determined by tho 
Court ill execution. 0. 22 R. 6 enacts that whore a question arises as to whether any 
person is or is not tlie legal representative of a deceased plaintiff or a deceased defen- 
dant, such question sliall bo determined by the Court. Clause 3 of this Section provides 
tliat where a question arises as to wlicther a person is, or is not, the representative 
of a party, such question sliall for the purposes of this Section,, be dcterinincd by the 
Court. Under the old Code it was competent to tho Court either to stay execution of 

(1000) 27 Cal G70 (672). 

(’86) 12 Cal 610 (612). 

(’67) 8 Snth W R 197 (197). 

(’38) AIR 1938 Mad 78 (79). (Ass gneo applying 
under 0. 21 R. 16 — Transit r recognised .after 
Lean ng objeetions of judgment-debt or and execu- 
tion ordered to proceed— Separate suit question- 
ing the transfer as sham is barred — Remedy is 
appeal.) 

(’26) AIR 1926 Mad 691 (691). 

(’09) 3 Iiid Cas 938 (939) : 33 Mad 62. 

(’02) 15 0 r L R 69 (72). 

(1900) 3 Oudh Cas 32 (35). (Obiter). 

(’25) AIR 1925 Pat 449 (450) ; 4 Pat 120. 

2. (1900) 27 Cal 670 (072). 

3. (’24) AIR 1924 Bom 426 (427). 

4. See the cases cited in foot-note (1) above. 

5. (’18) AIR 1918 Cal 510 (510). 

6. (’27) AIR 1927 Sind 78(88): 22 Sind L R 1. 


Note 25 

1. (’21) AIR 1921 Cal 580 (581). 

(’26) AIR 1926 Mad 691 (691). 

(’35) AIR 1936 All 125 (125). 

(’95) 17 All 425 (426). 

(’16) AIR 1916 Cal 471 (472). (Execution by pur- 
chaser of decree— Objection by attaching decree- 
holder as bcuami— Question under this Scctioni 
—Appealable.) 

(’88) 15 Cal 871 (376). 

(’19) AIR 1919 Mad 840 (841). 

(’10) 7 Ind Cas 66 (66) (Mad). 

(’06) 29 Mad 318 (319). 

(’98) 21 Mad 417 (418, 419). 

(’93) 16 Mad 20 (22). 

Note 25a 

1. (’04) 26 All 136 (138). 

Note 26 

1. (’19) AIR 1919 P C 55 (58) : 42 All 158 : 46^ 
Ind App 228 : 22 Oudh Cas 212 (PC). 
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the decree and refer the parties to have the question determined by a separate suili 
or to itself determine the question.^ The present Section makes it obligatory upon the 
executing Court to determine the question for itself.’ The words “ for the purposes of 
this Section’’ in sub-section (3) clearly show that sub-section (3) is not independent of, 
but is ancillary to sub-section (1) and therefore comes into operation only when there 
is a question arising between the parties to the suit or their representatives relating 
to the execution, discharge or satisfaction of the decree. It does not, therefore, apply 
to a case in which the question is between rival representatives of one party, the other 
party not having any interest in the question.’* 

A transferee of the decree being a representative of the decree-holder,’** the 
question whether there has been a transfer of the decree,’ or whether such transfer is 
benami for another,* or is a valid transfer,** can be decided by the executing Court for 
the purpose of deciding as to whether the alleged transferee is the representative of 
the decree-holder or as to who is the real representative. 

28. Question must relate to execution, discharge or satisfaction of the 
decree. — The expression ‘relating to the execution’ has not been defined by the 
Legislature probably with the intention of leaving it flexible; it is comprehensive 
enough to include any question, the order in respect of which furthers or hinders or 
affects the manner of the carrying out of the execution of the decree.* It would apply 


Note 27 

1. (’87) 1887 Pun Ho No. 97. 

(’02) 6 Oudh Cas 133 (135). (Section indicatos 
only a suit and not an appeal therefrom.) 

(’08) 1908 All W N 92 (92). 

(’99) 21 All 316 (319, 320). 

(’97) 19 All 112 (143). 

(’91) 13 All 290(294). (Person decided as not legal 
representative can -appeal as to costs disallowed.) 
(’99) 23 Bom 536 (538). 

(’09) 2 Ind Cas 695 (697) (Cal). 

(’99) 26 Cal 250 (262). 

(’89) 16 Cal 1 (6). 

(’06) 16 Had L 7our 27 (28). 

(’05) 28 Mad 357 (.358). 

(’98) 8 Mad L Jour 37 (38). 

(’98) 21 Mad 388 (390). 

2. (’26) AIR 1926 All 681(682) : 48 All 429. 

(’34) AIR 1934 Oudh 337 (341). (Appellate stage 

in proceedings under 8. 47 — Question whether 
particular person is legal representative must bo 
decided by Appellate Court.) 

(’36) AIR 1936 All 479 (480). 

’35) AIR 1935 All 183 (184). 

’35) AIR 1935 Bom 298 (302) : 59 Bom 417. 

(’38) AIR 1936 Cal 818 (820). (If, however, the 
question docs not arise in execution proceedings 
and is neither raised nor determined, a suit by 
such person as representative is not barred by 
S. 47.) 

(’36) 164 Ind Cas 375 (375) (Cal). 

(’28) AIR 1928 Cal 835 (836). 

(’12) 16 Ind Cas 975 (977) (Cal). 

(’12) 15 Ind Cas 25 (26) : 1913 Pun Re No. 14. 
(’29) 117 Ind Cas 122 (123) (Mad). 

(’26) AIR 1926 Mad 586 (537). 

(’26) AIR 1926 Mad 411 (412). 

(’20) AIR 1920 Mad 191 (191). 


(’15) AIR 1915 Mad 799 (799). 

(’39) AIR 1939 Nag 147(148): I L R (1939) Nag 165. 
(’29) AIR 1929 Pat 232 (232). 

(’23) AIR 1923 Pat 149 (160). 

(’17) AIR 1917 Pat 623 (623) : 2 Pat L Jour 192. 
(’86) AIR 1935 Rang 174 (176). 

(’26) AIR 1926 Sind 113(113, 114):21Sind LR20. 
(’18) AIR 1918 Sind 63 (63) : 11 Sind I, R 74. 

2a. (’33) AIR 1933 Bom 896 (397, 398) : 67 Bom 
641, (No appeal lies against decision of such 
question.) 

’34) AIR 1934 All 730 (730). (Do.) 

’36) AIR 1936 Lah 116 (119). 

(’35) AIR 1935 Lah 384 (384). 

[But see (’34) AIR 1934 Mad 181 (181) : 57 Mad 
457. ('Ihe faetthatthe question was not between 
parties ranged on op^site sides was not adverted 
to— Submitted decision is not correct.) 

2b. See Note 23, ante, 

3. (’94) 16 All 483 (492). 

(’25) AIR 1925 All 678 (579) : 47 All 365. 

(l900) 27 Cal 670 (672). 

(’02) 25 Mad 545 (545). 

4. (’27) AIR 1927 Mad 903 (906): 51 Mad 219. 
(’16) AIR 1916 Cal 471 (472). 

i’Sl) AIR 1931 Lah 545 (546). 

[But see (’07) 6 Cal L Jour 749 (750).] 

4a. (’37) AIR 1937 All 63 (64). (Question whe- 
ther transfer of attached decree is a valid one can 
be gone into by the executing Court.) 

(’38) AIR 1938 Nag 267 (268); I LB (1939) Nag 64. 
[But see (’36) AIR 1936 Lah 609(610). (Revers- 
ing AIR 1934 Lah 328.)] 

Note 28 

1. (’88) 15 Cal 187 (193). 

(’ll) 12 Ind Cas 745 (749) (Cal). 

(’86) AIR 1936 All 126 (127). 

(’76) 5 Cal L Rep 45 (48). 

(’28) AIR 1928 Mad 276 (277). 
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as well to a dispute arising in relatkin to the execution of a decree after it bad been Seotloii if': 

as it would to a dispute rdating to the execution of a decree before it bad Notes 
been executed.* As to the classes of questions relating to exeoutioni discharge, or satis- 
faction of the decree, see Notes 29 to 71a, in/ra. Where there are several judgment- 
debtors under a decree and execution is taken out against some of them as regards 
their shares in the property, there being no question as to the execution, discharge 
or satisfaction of the decree as between the decree-holder and the other judgment- 
debtors, any objection raised by the latter to the execution will not be covered by 
this Section.* 

29. Question as to validity of the decree. — The executing Court must 
oxecute the decree as it stands. It cannot question the validity of the decree (see 
Note 8 to Section 38 for a full discussion). The question as to the validity of the 
decree is not one in execution, or about discharge or satisfaction of the decree and 
can be gone into only by way of a separate suit and not in execution.* 


2. (’96) 17 All 178 (180). 

(’99) 2 Oudh Css 366 (371). 

(’88) AIB 1988 Nag 363 (361). 

3. (’36) AIB 1936 Pesh 6 (7). 

Note 29 

1. (’31) AIB 1981 Oudh 167 (168, 169). 

(’30) AIR 1930 All 826 (830). 

(’30) AIB 1930 All 628 (630) : 62 All 217. 

(’29) AIB 1929 All 262 (263). 

(’26) AIB 1926 All 176 (176) : 18 All 671. 
f 25) AIB 1925 All 652 (662, 653) : 17 All 900. 
(Saleability decided upon by trial Court — Exe- 
cuting Court cannot question.) 

(’09) 1 Ind Caa 701 (701) : 31 All 15. 

'(’05) 2 All li Jour 160 (163). 

(’99) 21 All 277 (279). 

’31) AIB 1931 Bom 551 (555) : 55 Bom 619. 

’27) AIR 1927 Bom 156 (157). 

(’22) AIB 1922 Bom 81 (32) : 16 Bom 635 (FB). 
'(’21) AIB 1921 Bom 301 (302). (Decree passed on 
an award.) 

'(’21) AIB 1921 Bom 229 (229) : 15 Bom 916. 
f’98) 22 Bom 176 (179). 

(’96) 1896 Bom P J 520 (520). 

(’89) 1889 Bom P J 371. 

(’86) 39 Cal \V N 1281. (Mortgage suit — Final 
decree passed after deivth of defendant without 
substitution of heirs — Suit by heirs to set aside 
final decree and sale in execution not barred.) 
'(’81) AIB 1931 Cal 616 (618). 

(’26) AIB 1926 Cal 109 (110). 

(’25) AIB 1926 Cal 276 (277). 

(’25) AIB 1925 Cal 203 (203). 

(’22) AIB 1922 Cal 671 (572). 

(’20) AIB 1920 Cal 883 (881). 

(’20) AIB 1920 Cal 103 (101). (Objection to the 
sale of certain properties ordered by a mortgage 

(’15) AIR 1915 Cal 122 (128). 

(’ll) AIB 1911 Cal 675 (676). 

(’12) 15 Ind Cas 136 (137, 138) (Cal). 

(’12) 11 Ind Cas 7 (7, 8) (Cal). 

(’ll) 10 Ind Cas 686 (537) (Cal). 
i’ll) 10 Ind Caa 682 (681) (Cal). 
f’lO) 8 Ind Cas 26 (28) (Cal). 


(’07) 5 Cal L Jour 328 (881). 

(’06) 1 Cal li Jour 175 (175). (Proceedings under 
the Section pre-suppose and proceed upon the 
fooling of the existence and validity of a decree.) 
(’01) 82 Cal 265 (267). 

(’81) 6 Cal 777 (782). 

(’75) 23 Suth W B 127 (128). 

(’31) AIR 1931 Lah 602 {m). 

(’31) AIB 1931 Lah 616 (515). (Decree directing 
sale of certain land — Objection that land belongs 
to agriculturist cannot be raised in executing 
Court.) 

(’26) AIB 1926 Lah 617 (617). 

(’21) AIR 1921 Lah 881 (885). 

’20) AIR 1920 Lah 79 (80). 

’13) 18 Ind Cas 18 (19) : 1913 Pun Bo No. 68. 
(’37) AIR 1937 Mad 268 (270). (Question os to bind- 
ing nature of compromise decree.) 

(’35) AIB 1935 Mad 698 (599). (Mortgage decree 
giving personal relief simultaneously — Its correct- 
ness cannot be questioned in execution.) 

(’33) AIB 1933 Mad 197 (198). 

(’32) AIB 1932 Mad 11 (18); 61 Mad 315. (Scheme 
decree — New trustees to execute — No objection 
at or before decree — Objection cannot bo raised in 
execution.) 

(’32) AIR 1932 Mad 7 (7, 8). 

(’26) AIB 1925 Mad218(219). (Compromise decree.) 
(’22) AIB 1922 Mad 186 (186). (Executing Court 
— No power to amend the decree.) 

(’18) AIR 1918 Mivd 607 (608). (Combined decree 
in a mortgage suit though irregular cannot bo 
questioned during execution proceedings.) 

(’16) AIR 1916 Mad 20 (22) : 39 Mad 570. 

(’16) AIB 1915 Mad 119 (161). 

(’ll) 12 Ind Cas 689 (690) (Mad). 

(’07) 30 Mad 102 (105). 

(’07) 30 Mad 26 (27). 

(’01) 27 Mad 118 (120). 

(’26) AIB 1926 Nag 377 (378). 

(’21) AIB 1921 Nag 119 (121). 

(’21) AIB 1921 Nag 81 (82) : 20 Nag L B 21. 
(’26) 93 Ind Cas 82 (32) (Oudh). 

(’12) 11 Ind Cas 29 (81) (Oudh). 

(’36) AIR 1936 Pat 562 (562, 668). 

’80) AIB 1980 Pat 180 (182, 188). 

’26) AIB 1926 Pat 902 (201) : 4 Pat«96. 


8CPC. 81. 
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80. OiMstloii w ia thi exUittiioe of the deoree. >- It has been seen-in Note 8 
to Section 36 ante, that ^ question at‘4eh^itonal:i3it peeumarv jurisdiotion of the Court 
which passed the deoree cannot be allowed to be raised in execution proceedings,^* but 
that a question as to jurisdiction of the Court in other matters rendering the decree 
a nullity can be entertained even by the executing Court. Thus, a question whether 
a deoree is a nullity and not in existence by reason of the fact that it was passed by 
a Court without jurisdiction* or that it was passed against a dead person,^*’ is a ques- 
tion which can be entertained in execution. Similarly, the executing Court can see 
whether the deoree to be executed is a subsisting and operative decree capable of 
execution.* Similarly, again, the executing Court can, in a case where a decree is 
lost or destroyed, find out what are the terms of the decree or whether the decree was 
in existence.* See Note 8 to Section 38 ante tor a full discussion. 


It has been held that the want of proper representation of a minor against 
whom a decree has been passed cannot be gone into by the Court executing such, 
decree,** the reason being that the deoree is not a nullity in such cases. 

But, though the executing Court can go into the question of jurisdiction or of 
the existence of the decree, the question cannot be regarded as one "relating to the 
execution, discharge or satisfaction, of the deoree” within the moaning of Section 47 
and the refusal of the executing Court to execute the decree on the ground of want 
of jurisdiction will not bar a separate suit by the aggrieved party or operate as res- 
judicata.^ 


(’96) AIR 1925 Fat 625 (631) : 1 Fat 610. 

(■95) AIR 1926 Fat 616 (617). 

(’24) AIR 1924 Fat 504 (505). 

(’23) AIR 1923 Fat 875 (378) : 2 Fat 538. 

(’17) AIR 1917 Fat 425 (428). 

(’17) AIR 1917 Fat 275 (276). 

(’31) AIR 1931 Rang 252 (256): 9 Rang 480 (FB). 
(’29) AIR 1929 Rang 275 (2’i5). (Correctness of 
decree cannot called in question in execution.) 
(’22) AIR 1922 Low Bur 22 (25). 

(’16) AIR 1916 Low Bur 36 (36). 

(’10) 8 Ind Cas 610 (610) (Rang). 

i’ll) 11 Ind Cas 192 (194) ; 6 Sind L R 71. 

i’lO) 7 Ind Cas 583 (584) ; 4 Sind L R 1. 

Note 30 

la. (’31) AIR 1931 Rang 252 : 9 Rang 480 (FB). 

1. (’95) 17 All 478 (482). 

(’27) AIR 1927 Cal 578 (578). 

I ’29) AIR 1929 Lah 449 (461). 

’28) AIR 1928 Lah 829 (830). 

’27) AIR 1927 Lah 661 (662). 
i:’25) AIR 1925 Lah 494 (494) : 6 Lah 813. 

(’03) 26 Mad 31 (33). (Consent decree^ effecting 
transfer of emoluments opposed to public policy.) 
(’29) AIR 1929 Nag 357 (368) : 26 Nag L R 60. 
(’38) AIR 1938 Oudh 213 (214). (Dwree against 
person who is not a party to the suit.) 

(’85) AIR 1935 Oudh 858(360): 11 Luck 187 (FB). 
(’35) AIR 1935 Oudh 67 (68) : 10 Luck 608. 

(’80) AIR 1930 Rang 337 (341, 342): 8 Rang 644. 
(But tee (’32) AIR 1932 Lah 291 (292). (Reference 
to arbitration by one partner — Even if decree 
is nullity, executing Court cannot go behind it.)] 
2-3. (’36) AIR 1985 Cal 180 (181). 

’86) AIR 1985 Lah 489 (489) : 17 Uh 82. 

’2l) AIR 1021 All 404 (404) : 48 AU 828. 


(’18) AIR 1918 All 226 (227) : 40 All 423. 

(’27) AIR 1927 Bom 68 (64). 

’21) AIR 1921 Lah 219 (220). 

’28) AIR 1928 Fat 272 (272) : 7 Pat 331. 

4. (’13) 19 Ind Cas 630 (682) (Cal). 

(’ll) 11 Ind Cas 280 (283) (Cal). 

(’98) 25 Cal 176 (177, 178). 

(’67) 8 Suth W R 606 (606). 

(’38) AIR 1988 Rang 372 (375). (Decree passed 
without a judgment is a complete nullity.) 

(’31) AIR 1931 Rang 252(256): 9 Rang 480 (FB). 

5. (’86) 1 Agra 78 (78). 

(1864) 1864 Suth W R Gap 378 (879). 

5b. (’24) AIR 1924 Lah 448 (448): 6 Lah 64. 

(’37) AIR 1937 Mad 609 (610): I L R (1987) Mad' 
834. (Minor impleaded as a major in suit — The 
question does not fall under this Section and suit 
is the remedy.) 

(’86) AIR 1986 Mad 618 (622) : 69 Mad 642. 
(Where the objection is that the interest of the 
guardian ad litem of a minor defendant was 
adverse to that of the minor, the objection can- 
not be raised in execution.) 

(’04) 7 Oudh Cas 199 (201). 

[But see (’28) AIR 1928 Mad 1057 (1059). 

(’36) AIR-1985 Nag 285 (236) :81 Nag L R 408.]\ 

6. (’81) AIR 1931 All 490(496, 499): 54 All 26 (FB). 
(’72) 11 Beng L R 149 (167). (Question as to exi- 
stence of a valid decree against estate of a deceas- 
ed is not one relating to execution.) 

(’04) 28 Bom 878 (882). (Decree transferred for 
execution — Trani^ree Court declining owing to- 
want of jurisdiction in trial Court— Not apj^- 
able.) 



QUESTIONS EELATINGF .TO EZBGUTKttr 


483 


81> Pve-dsoree matters.— Tl^re is a conflict of opinion on the question whe- 
ther a Court executing a decree caUi under this Section, entertain an objection to the 
execution of the decree, based bn an arrangement between the parties prior to the 
date of the decree. The High Courts of Calcutta,^ Lahore^ and Bangoon^ and the Judi- 
cial Commissioner’s Court of Nagpur^ have held that it cannot. The High Courts of 
Allahabad® and Bombay® have hold broadly that it can. The High Court of Madras 
has expressed divergent views on the question. One group of cases hold that an agree- 
ment postponing the execution of a decree for a time is a matter that can be gone 
into in execution, notwithstanding the fact that the effect of postponing execution will 
be virtually vary the terms of the decree.^ This view is based mainly on the long 
course of decisions in the Madras Presidency to that effect. Another group of cases 
hold that except in cases of agreements relating to executionj^ a pre-decree arrange- 
ment which attacks the decree itself cannot bo gone into in execution on the broad 
ground that it would be most dangerous to al\ow the decree itself to be attacked in 
execution.® It is submitted with respect that the first of the two views of the Madras 
High Court is not correct on principle. If an executing Court cannot go behind the 
decree, i.^., cannot vary, add to or alter its terms, but must execute the decree as it 
stands, then it cannot deal with a pre-decree arrangement as to its execution, etc., 
which must necessarily have the effect of varying the decree to some extent. Further, 
Section 47 speaks of questions relating to the execution, discharge or satisfaction of 
the decree. The words “the decree” refer to the decree passed by the Court and of which 
the decree-holder is seeking execution and not any decree as agreed to by parties. 


32. Matters subsequent to the decree. — See Notes 33 to 71, infra. 

Note al 


1. ('04) 31 Cal 179 (182). 

(’02) 6 Cal W N 796 (798). 

(’.95) AIR 1936 Cal 177 (178) : 62 Cal 421. (But 
there is no har to a suit for injunction being 
brought, restrnining the decree-holder from exe- 
cuting his decree.) 

(’30) AIR 1930 Oal 35C (356). 

(’02) 29 Cal 810 (812). 

2. (’27) AIR 1927 Lah 894 (895). (Agreement 
against personal execution amounts to variation 
of the decree.) 

(’22) 67 Ind Cas 753 (754) (Lah). (Discharge 
antecedent to decree.) 

(’37) AIR 1937 Lah 537 (540):I L R (1937) Lah 209. 
[See (’21) AIR 1921 Lah 248 (249) ; 1 Lah 445. 
(Decree supersedes prior compromise.)] 

3. (’26) AIR 1926 Rang 140 (141, 142) ; 4 Rang 
118. (Agreement prior to decree that decree was 
not to te executed for its full amount.) 

(’27) AIR 1927 Rang 48 (48). 

(’28) AlR 1928 Rang 36 (37): 5 Rang 685. (Agree- 
ment prior to decree not to execute it.) 

4. (’15) AIR 1916 Nag 128 (129); 11 Nag L R 110. 
(Agreement prior to decree not to execute it.) 

(’38) AIR 1938 Nog 265 (266). (Decree on award— 
Judgment-debtor paying after award but before 
decree — Amount cannot be given credit in exe- 
cution.) 

(’89) AIR 1929 Nag 839 (340). 

5. (’09) 2 Ind Oas 608 (600) (All). 

6. (’96) 22 Bom 463 (468) (FB). 

('78) 10 Bom HOB 861 (865). (Agreement to exe- 


cute the decree in a particular manner.) 

(’34) AIR 1934 Bom 370 (372) : 58 Bom 610. 

7. (’18) AIR 1918 Mad 1174 (1178) : 40 Mad 
233 (FB). 

(’26) AIR 1926 Mad 682 (683): 49 Mad 613. 

(’18) AIR 1918 Mad 1314 (1318). (Executing 
Court can go into question of tender alleged tq 
bo made before suit and refuse interest to decree- 
holder.) 

(’31) AIR 1931 Mad 26 (27,28). (Whore an agroa- 
ment is anomalous in character, i. o., while in 
point of time it is post decree, in point of charac- 
ter and intention it is pre-decrcc, having been 
executed in ignorance of the fact that a decree 
had already b^n passed, it should be treated as 
a pre-decree agreement.) 

(’26) AIR 1925 Mad 591 (592). (Not to execute 
against one of the judgment-debtors.) 

(’24) AIR 1924 Mad 611 (611). 

(’17) AIR 1917 Mad 310 (311) : 39 Mad 541. 

(’10) 8 Ind Gas 1071 (1072) (Mad). (Agreement not 
to enforce decree does not affect Viilidity of decree.) 
7a. (’35) AIR 1935 Mad 860 (862, 863) : 68 Mad 
994 (FI3). (Agreement not to execute can bo 
pleaded in execution.) 

8 . (’31) AIR 1931 Mad 399 (403) : 54 Mad 184. 
(Attempt to reconcile the conflict.) 

(’20) AIR 1920 Mad 124 (124): 48 Mad 725. (Pre. 
decree agreement to treat decree as in part in* 
executable.) 

(’31) AIR 1931 Mad 26 (27, 28). (Suit on pre- 
decree agreement not barred.) 

(’80) AIR 1930 Mad 673 (674). 

(’28) AIR 1928 Mad 619 (620). 


Seotlonlf 
Notes 81-82 
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QUESTIONS BELAUNG TO EZEOUTION 


SsotimiiT 
Koto 88 


88. Deoree inoapable of ozeontion. — As has been seen in Note 2 amte, this 
Section bars a suit to enforce an executable judgment. But to admit of an application 
under tbe Section, the deoree must not only be subsisting or in course of execution 
but also be one capable of being executed} and the question whether a decree is 
capable or incapable of execution is, as has been seen in Note 30 ante, pre-eminently 
one coming under this Section’ and a decision on such a question is a decree.’ A 
deoree which merely declares the rights of parties and does not direct any act to be 
done, in other words, a deoree in which no definite order is made which the Court 
contemplates enforcing by execution, is merely a declaratory decree which is inoapable 
of being executed and only a separate suit and not an application under this Section 
will lie to enforce tbe rights so declared by the decree.’ Similarly, a decree which 
does not provide for a certain relief though it declares a right to such relief is one 
not capable of being executed.’ Thus, a partition deoree without actually allotting 
shares or a decree for joint possession is incaimble of being executed; a suit, and not an 
application under Section 47, is the proper remedy to obtain a partition by metes and 
bounds.’ So also, where a relief could not be obtained,^ or an objection could not have 


(’19) AIR 1919 Mad 948 (948). (Agreement not to 
obtain decree not to be gone into.) 

[See also (’21) AIR 1921 Mad 616 (616). (Agree- 
ment prior to suit not pleaded in suit.)] 

Note 33 

1. (’ll) 10 ludCas 991(992) : lUppBur Ral66. 
[See also (’IS) AIR 1915 All 120 (121). (Appel- 
late judgment granting a relief — Not incorpora- 
ted in decree.) 

(’27) AIR 1927 Kang 82 (82). (Decree for posses- 
sion of land — Demolition of superstructure 
cannot be effected in execution.)] 

2. (’95) 1895 All W N 109 (110) : 17 All 478. 
(’33) AIR 1933 Lab 41 (41) ; 14 Lab 230. 

3. (’15) AIR 1915 Mad 197 (198): 12 Ind Cas664 
(666) : 37 Mad 29. 

4. (’15) AIR 1915 All 61 (61) : 37 All 97. 

(’33) AIR 1933 All 269 (272) : 55 All 346 (FR) 
(Appellant giving security for slay of execution 
of decree in another suit — Held, order directing 
~ security is not executable.) 

(’69) 1 N W P H 0 R 154 (156). 

(’67) 2 Agra 23 (24). 

(’88) 12 Bom 416 (418). 

(’36) 64 Cal L Jour 55 (57). 

(’23) AIR 1923 Gal 252 (255). 

(’10) 7 Ind Cas 487 (488) (Cal). 

(’97) 2 Cal W N 33 (33, 34). (Decree creating 
charge in default of payment — Suit to enforce 
eharge, not execution.) 

( ’96) 22 Cal 903 (908). (Do.) 

I -95) 22 Cal 869 (864). (Do.) 

I ’71) 14 Sulh W R 485 (486). 

I ’30) AIR 1930 Lab 110 (111). 

I ’28) AIR 1928 Mad 474 (476). 

I ’26) AIR 1925 Mad 1260 (1261, 1262). 

I ’12) 13 Ind Cas 618 (618) (Mad). 

(’07) 2 Mad L 'Fim 94 (94, 95). 

’84) 7 Mad 80 (82). 

I ’82) 4 Mad 219 (220). 

('29) AIR 1929 Nag 34 (36). 

(’27) AIR 1927 Oudh 467 (460). 

I ’06) 8 Oudh Cos 361 (870). 

I ’08) 6 Oudh Cos 289 (242, 246). 

< ’98) 1 Oudh Cas 289 (300). 


(’35) AIR 1935 Posh 119 (121). (Decree declaring 
sum to be due from defendant to plaintiff.) 

(’34) AIR 1934 Pesh 64 (66). (Declaratory decree 
does not become executory merely because there 
is a direction in it that the money could bo 
recovered by execution.) 

(’25) AIR 1925 Sind 318 (319). 

(’18) 24 Ind Cas 861 (862) : 7 Sind L R 192. 

5. (’96) 1896 Bom P J 483 (484). 

(’90) 1890 Bom P J 72 (72). 

(’05) 2 Cal L Jour 178 (l78) : 27 All 825 : 32 Ind 

App 123 (P C). 

(’02) 7 Cal W N 168 (169). 

(’15) AIR 1915 Lah 207 (207). 

(’19) AIR 1919 Mad 100 (103) : 42 Mad 90. 

(’19) AIR 1919 Mad 63 (64). 

(’29) AIR 1929 Nag 34 (36). 

(’88) 17 C P L R 62 (66). (Case under S. 87, 
T. P. Act.) 

6. (’99) 1899 All W N 124 (125). 

(’28) AIR 1928 Bom 365 (366). 

(’04) 6 Bom L R 36 (37). 

(’19) AIR 1919 Cal 994 (995). 

(’16) AIR 1916 Cal 170 (l71). 

(’20) AIR 1920 liah 169 (160) : 1 Lah 134. (Suit 
by auction-purchaser of share of co-parcener in 
joint Hindu family.) 

(’31) 1931 Mad W N 1176 (1176). 

(’30) 1930 Mad W N 1051 (1053). (Symbolical 
possession alone got under prior decree — Suit for 
actual possession not barred.) 

(’27) AIR 1927 Mad 952 (953). 

(’26) AIR 1926 Mod 232 (238). (Suit by mortgagee.) 

(’16) AIR 1916 Mad 480 (480). (Suit by assignee 
of docree-bolder auction-purchaser of undivided 
share.) 

(’10) 7 Ind Cas 658 (569) (Mad). 

(’06) 29 Mad 294 (295, 296). 

(’26) AIR 1926 Pat 164 (165). 

[But see (’27) AIR 1927 Cal 411 (412) : 64 Cal 
624. (Decree for khas possession — No steps for 
execution taken for khas possession — Suit 
barred.)] 

7. (’06) 9 Oudh Cas 7 (16, 17) : 82 Ind App 829: 
28 AU 1 (P C). 
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been taken^ in execution, or where the decree is vague and indefinite,® or where the 
decree becomes incapable of execution by events subsequent to the decree,^® or where 
the decree is fully executed, “ or where a fresh suit is ordered,^® the remedy is only 
by way of suit and not an application under this Section, the decree in all these cases 
being incapable of execution. Scheme-decrees under Section 92, Civil Procedure Code, 
generally are declaratory, but it cannot be laid down as a general rule that all scheme- 
decrees are always declaratory and can never be executable. The question whether a 
decree framing a scheme is executable or not depends upon the language and on the 
scope of the decree or of that particular part of the decree in respect of which the 
question arises. Such a decree may, in part, be declaratory, and, in part, be direc- 
tory.^® Directions in such a decree are matters intended to be enforced in execution.^^ 
Otherwise, where it is merely declaratory, it cannot be enforced under Section 47 in 
execution.^® 

As to cases wherein the decrees were held not incapable of execution, see the 
undermentioned cases.^® 


(’05) 27 All 325 (388) : 32 lud App 128 (P G). 
also (’30) AIR 1030 Mad 364(370). (Decrco 
for money — Question of pledge of jewels not 
raised — Baisable in separate suit.)] 

8. (’09) 1 Ind Gas 704 (704) : 31 All 45. 

9 . (’16) AIR 1916 All 62 (62). 

(’16) AIR 1916 All 323 (324). (Decree directing 
that sale of the right, interest and title of the 
judgment-debtor reserving the prior mortgagees’ 
rights over the property is not vague.) 

10. (’18) 19 Ind Gas 375 (876) (All). 

(’02) 24 All 44 (52). 

(’20) AIR 1920 All 129 (131) : 42 All 544. (Decree 
in this case was held to have not become incap- 
able of execution.) 

(’05) 28 All 1 (18) ; 32 Ind App 229 (P G). 

(’30) AIR 1930 Bom 132 (134) : 54 Bom 162. 

(’94) 18 Bom 495 (504). 

(’93) 20 Gal 260 (263, 264). 

(’24) AIR 1924 Lah 615 (616). (Decree in this case 
was held to have not become incapable of 
execution.) 

11. (’97) 1 Gal W N 708 (710). 

(’76) 12 Bom H G R 163 (165). 

(’10) 5 Ind Gas 148 (149) (Gal). (Proper course, if 
there had been any mistake, would be for the 
decree-holder to come in review.) 

(’86) AIR 1936 Gal 400(401). (Judge passing order 
recording full satisfaction of decree — Suit for 
rectification not barred by S. 47.) 

(’89) 10 Gal 638 (541). (Proper course, if there had 
been any mistake, would be for the decree- holder 
to eome in review.) 

(’71) 16 Suth W R 269 (269). 

(’29) AIR 1929 Lah 121 (122, 123). 

(’24) AIR 1924 Lah 634 (634). 

(’20) AIR 1920 Lah 65 (65). 

(’14) AIR 1914 Lah 427 (427) : 1914 Pun Re No. 42. 

(’01) 1901 Pun Re No. 63. (Proper remedy held 
was application for review.) 

(’71) 6 Mad H G R .304 (306). 

(’ll) 10 Ind Gas 991 (993) : 1 Upp Bur Rul 66. 

(’05) 1905 Upp Bur Rul G. P. 0. 36. 

(’07) 1 Sind L R 172 (175). 

12 . (’04) 1 All L Jour 649 (651) : 27 All 254. 


(’25) AIR 1925 All 240 (240). (Suit by decree- 
holder specifically directed to file, by an order 
under 0. 21 R. 58.) 

13 . (’28) AIR 1928 Mad 61 (66). 

14 . (’94) 17 Mad 343 (354, 355) : 21 Ind App 
71 (P G). (Nominee to a religious office under the 
terms of the decree allowed to appeal.) 

(’32) AIR 1932 Mad 41 (44) : 54 Mad 345. 
(Decree in a suit under S. 92 directing ^the deli- 
very of trust property to new trustee is an exe- 
cutable decree and not declaratory.) 

(’87) AIR 1937 Mad 326 (327). (Scheme-decree 
allowing arrears of pay and paditharam expenses 
of archakas from date of suit to date of judgment 
is executable as regards that portion.) 

(’32) AIR 1932 Mad 193 (194, 195). 

(’31) 60 Mad L Jour 178 (178) (F N). 

(’90) 13 Mad 338 (342). (Appointment of a head 
of a mutt under the decree.) 

(’26) AIR 1926 Nag 326 (327). 

(’14) AIR 1914 Low Bur 226 (228). 

15 . (*25) AIR 1925 P G 155 (156) (P G). 

(’33) 1933 Mad W N 183 (184). (Provisions inserted 
in that part of the decree containing the scheme 
are prima facie inexecutable, even though in 
form, they may be directory.) 

(*87) AIR 1937 Mad 326 (327). (Do). 

(’31) AIR 1931 All 765 (765). 

(’27) AIR 1927 Bom 422 (423). 

(’27) AIR 1927 Mad 1110 (1110). 

(’26) AIR 1926 Mad 799 (800). 

(’26) AIR 1926 Mad 655 (655). 

(’26) AIR 1926 Mad 130 (130). 

(’24) AIR 1924 Mad 369 (370, 371) : 47 Mad 139. 
(’28) AIR 1928 Rang 168 (171) : 6 Rang 97. 

[See (’34) AIR 1934 Pesh 43 (44).] 

16 . (’14) AIR 1914 Sind 61 (61) : 8 Sind L R 
58. (Award decree directing plaintiff to pay 
Rs. 500 to defendant and thereupon to eject him 
from a certain house is capable of execution.) 

(’14) AIR 1914 Oudh 268 (268). (Decree providing 
for realization of maintenance from the person 
and property of the defendants is executable.) 


Seotiott if 
Note 88 
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QUBSTIDKS BBLATING TO: EXECUTION 


Seotion i7 
Notes 8I-8S 


81. Questions arleing bet veen the preliminary and final deorees.r-Where 

provision is made under the Code, as in suits on mortgage or for partition or for 
administration of an estate, for the passing of preliminary and final decrees, matters 
arising after, and out of, the preliminary decree, but before the final decree, are not 
matters relating to the execution, discharge or satisfaction of any decree, < inasmuch 
as the matters in controversy in the suit are not completely disposed of, the only 
decree finally determining the suit and as such executable being the final decree. 
Thus, an order directing accounts to be taken in an administration suit,^ or an order 
appointing or refusing to appoint a commissioner for effecting a partition in a parti- 
tion suit,^ or an order on an application for final decree,^ or for making absolute a 
decree nisi for sale, foreclosure or redemption of a mortgage,^ is an order passed in 
the suit itself and does not come under7thi8 Section. Where a preliminary decree for 
redemption in a mortgage suit is passed and allowed to be barred by time without 
the decree . being made final, the Section is no bar to a fresh suit for redemption.® 


3S. Question as to excess or deficient execution. — Where in execution of 
a decree, land not included in or covered by the decree^ or which is in excess of the 


(’39) AIR 1939 Bom 114 (115). -(Order simply 
directing a\yard to be filed — No judgment recorded 
— Order is not executable as decree.) 

(’14) AIR 1914 Cal 776 (775). (Decree for posses- 
sion giving boundaries and the property identi- 
fiable ^Decree cannot be said to be inca^mble of 
execution.) 

(’67) 7 Suth \V R 372 (373). (Decree for possession 
of land — No moutioii of house— Objection by 
judgment-debtor that house is not on land de- 
cre^— Question is one under S. 47.) 

(’35) AIR 1936 Mad 676 (677). (Decree declaring 
right to licrcditary office — Question whether any 
act of defendant is an interference with the right 
declared must lie dealt with in execution and not 
by separate suit.) 

(’12) 14 Ind Cas 688 (689) (Mad). (Decree directing 
demolition of a wall is executable.) 

(’10) 6 Ind Gas 681 (681) (Mad). (Declaration of 
right to keys — Held capable of execution.) 

(’37) AIR 1937 Nag 161 (162) : I L R (1937) Nag 
153. (Decree in subsequent suit affecting rights 
of parties to previous decree— Previous decree 
not reversed or varied — Such decree is executable.) 
(’30) AIR 1930 Nag 17 (18). (Decree creating 
charge on house not subject of suit — Decree is 
capable of execution.) 

(’20) AIR 1920 Nag 40 (42). (A decree is not 
incapable of execution merely l)ecause it omits 
to specify the shares of the judgment-debtor in 
the property decreed, if the decree-holder has 
secured possession.) 

(’30) AIR 1930 Oudh 302 (303). (Compromise 
decree in a partition suit allowing monthly 
maintenance — Decree omitting the date when 
payments were to begin — Other party to realise 
the amount from person or property — Decree 
held executable.) 

(’23) AIR 1923 Oudh 160 (160). (Decree while 
decreeing plaintiff’s claim for cancellation of 
bond in suit, giving right to defendant to recover 
certain sum from plaintiff’s property — Defen- 
dant held could ex^ute it.) 


(’37) AIR 1937 Pat 664 (656). (Maintenance decree 
in favour of Hindu widow — Decree declaring 
charge on property — Decree to be treated as one 
for sale and executable as such — Where charge 
is created by decree separate suit is necessary to 
enforce charge.) 

(’30) AIR 1930 Pat 636 (537) : 9 Pat 499. (Where 
execution has already taken place it w^ould be 
anomalous to say that the decree is incapable of 
execution.) 

(’26) AIR 1926 Pat 31 (31,32) ; 4 Pat 693. (Decree 
creating charge on house not subject of suit — 
Decree is capable of execution.) 

(’21) AIR 1921 Pat 360 (362) : 6 Pat L Jour 
402. (Nature of claim as set forth in pliiint 
inadequately decided in recital part of decree — 
Execution permitted.) 

(’37) AIR 1937 Posh 48 (49). (Award decree — 
Arbitrator finding that specific sum was due to 
mortgagee and that he was entitled to immediate 
possession — Decree is executable.) 

Note 34 

1 . (’83) 9 Oal 773 (776, 777). 

2. (’97) 24 Oal 725 (735, 738, 739) (P B). 

(’16) AIR 1916 Mad 809 (810). 

[See also (’05) 28 Mad 127 (128). (Contention 
presumed to be correct.)] 

3. (’25) AIR 1925 Nag 182 (133) : 22 Nag L R 110. 
(’19) AIR 1919 All 14 (16) : 42 All 170. 

(’19) AIR 1919 Mad 709 (709) ; 42 Mad 62. 

4. (’09) 2 Ind O.as 296 (298) : 33 Bom 273. 

5. See for fuller discussion of the subject. Notes 
40 and 116 to S. 11. 

[See also (’18) AIR 1918 Bom 1(2): 43 Bom 334. 
(’14) AIR 1914 Bom 200 (201) : 39 Bom 41.] 
[But fee (’19) AIR 1919 Bom 34 (35) : 48 Bom 
703. (Decree before T. P. Act came into force.)] 

Note 35 

1. (’16) AIR 1916 All 104 (105, 106): 38 All 339. 
(’03) 25 All 343 (846). 

(’88) 12 Bom 449 (463). 

’28) AIR 1928 Cal 866 (867). 

’27) AIR 1927 Gal 614 (615) : 64 Oal 419. 



QU^STIOI^S RELATING TO EXECUTION 


487 


decree,^ is sold to. or taken possession of by the decree-holder^ the proper remedy for BeetlAlltT 

the judgment-debtor to recover the whole or the excess land is by an application HoteB 86«M 

under this Section and not by a separate euit^ as the matter is one in execution 

between the parties to the suit. 'Where, however, such possession is taken by the 

decree-holder, not through the officer of the Court but by his own act, the judgment- 

debtor is not barred by Section 47 from bringing a suit to recover land thus wrongly 

taken as the possession could not bo said to have been taken in execution of a decree.^ 

Similarly, where monies are improperly realised by a third party in defiance of an 
order of injunction, the question is not one between the parties and is not within the 
Section.^ But monies unduly or wrongly realised by the decree-holder as due under a 
decree,® or surplus sale-proceeds or jewels wrongly seized,® or moveables misappro- 
priated,^ are recoverable only under this Section and not by a separate suit. Similarly, 
where the decree-holder, who has realised smaller sums in full satisfaction owing to 
mistake or the misrepresentation of the judgment-debtor, wants to claim the balance, 
the question as to the deficient execution is one relating to the execution of the decree, 
and a separate suit in respect thereof is barred.® 

36. Question of damages for acts done under cover of execution. 

Whore damages result from acts done under cover of execution proceedings, a separate 
suit for the recovery of such damages lies. The question is not one relating to the 
execution, discharge or satisfaction of the decree itself but is one outside the decree.^ 


(’08) 12 Cal W N 1027 (1028). 

(’95) 22 Cal 483 (485). 

(’74) 22 Suth W R 435 (435). 
f ’28) AIR 1928 Lali 936 (937). 

<’26) AIR 1926 Mad 968 (969). 

(70) 5 Mad H 0 R 185 (189). 

(’38) AIR 1938 Nag 193 (194). 

(’24) AIR 1924 Nag 246 (247) ; 20 Nag L R 90. 
(’24) AIR 1924 Nag 122 (123). 

(04) 7 Oudli Cas 213 (215). 

(’19) AIR 1919 Pat 141 (142). 

(’99) 2 Upp Bur Rul 249. 

(’25) AIR 1925 Sind 126 (126) : 19 Siiid L B 302. 
[But M. (’23) AIR 1923 An470(471):4S A1196.] 

2. (’22) ATR 1922 R G 252 (253) : 48 lud App 
155 : 44 Mad 483 (P C). 

(’25) AIR 1925 All 651 (552). 

(’06) 3 All L Jour 601 (602). 

(’03) 1903 All W N 208 (209): 26 All 162. (Decree 
ordering .sale of undefined rights and interests— 
I’ropertysoldin execution allied to be in excess 
of share of judgment-debtor — Sale not objected 
to at the time— Suit to recover held not main- 
tainable.) 

(’07) 6 Cal L Jour 257 (259). 

(’70) 14 Suth W R .39 (40). 

(’30) AIR 1930 Mad 12 (13). 

(’19) AIR 1919 Mad 269 (271) : 42 Mad 758. 

(’12) 13 Ind Cas 133 (184) (Mad). 

(’38) AIR 1938 Nag 276 (281). 

(’28) AIR 1928 Rang 215 (217). 

[But Me (’02) 1902 All WN 144(145): 24 All 519. 
(’30) AIR 1930 All 865 (866). (But where ho has 
an opportunity to appear and raise the question 
but does not do so, he cannot afterwards raise 
the question either under S. 47 or by a suit.) 
(’29) AIR 1929 Lah 121 (122). (Question between 
auction.purcbaser and judgment-debtor.) 


(’29) AIR 1929 Pat 391 (392). (Do.)] 

3. (’73) 12 Beng L B 201 (208). 

(’69) 12 Suth W R 85 (86). 

(’04) 7 Oudh Cas 213 (215). 

(’2.5) AIR 1925 Pat 376 (378). 

[See also (’ll) 11 Ind Gas 200 (201) (Cal). (Over, 
payment by judgment-debtor out of Court,)] 

4. (’05) 27 All 378 (380). 

5. (’30) AIR 1930 P C 86 (90) (P C), 

(’95) 17 All 478 (481). 

(’86) 1886 AU W N 38 (38). 

(’78) 2 All 61 (62, 68) (P B). 

(’67) 2 Agra 45 (46). 

(’20) AIR 1920 Bom 208 (209) : 44 Bom 97. 

(’28) AIR 1928 Cal 776 (777). 

(’78) 4 Cal L Rep 577 (.579, 680). 

(’71) 15 Suth W B 160 (161). 

(’04) 1904 Puu Be No. 45. 

(’22) AIR 1922 Pat 166 (167) : 1 Pat 336. 

6 . (’97) 2 Cal W N 429 (431). 

(’75) 23 Suth W R 207 (207). (Refund of sale- 
proceeds since decree was compromised.) 

(’04) 14 Mad L Jour 295 (296). 

(1900) 23 Mad 65 (58). 

7. (’16) AIR 1916 Pat 308 (309). 

8 . (’01) 5 Cal W N 627 (629). 

(’82) 6 Bom 148 (150). 

(’87) 9 All 229 (231). 

Note 36 

1. (’07) 6 Cal L Jour 527 (529). 

[See also (’06) 28 AU 72 (73). 

(’69) 11 Suth W R 616 (616). 

(’08) 81 Mad 37 (39, 40).] 

[But see (’18) AIR 1918 Mad 94(96). (S.6 ofthe 
Malabar Compensation for Tenants’ Improve. 
. ments Act makes the question of damages one 
under S. 47.) 

(’99) 2 Oudh Cas 316 (818).] 
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lIot(Ml 86-40 


A suit for damages for fraudulent execution of a decree will similarly not be barred 
by Section 47.* 

87. Qaestion bb to Bolzure of vroii8 property. — On the same principle 
as that mentioned in Note 36 ante, the question of the liability of the plaintiff for loss 
sustained by wrongful seizure of property in execution is not within the Section.^ 


88. Qaestion of mesne profits. — As observed in Note 1 above, one of the 
changes in the Section is the omission of the provisions relating to mesne profits con. 
tained in clauses (a) and (b) of Section 244 of the old Code. Under that Code, where 
the decree awarded mesne profits, the amount had to be ascertained only in execution 
proceedings and not in suit,^ a suit for such ascertainment being maintainable only 
where the decree was silent as to the mesne profits.* Under the present Code, how- 
ever, the amount must be ascertained under 0. 20 B. 12 by the decree itself and not 
in execution.** An enquiry as to mesne profits, therefore, under the present Code, is 
not a proceeding in execution hut a proceeding in continuation of the original suit,* 
except in those cases where the decree for mesne profits was passed under the old 
Code. In the latter case, the application as to mesne profits is a proceeding in execu- 
tion and not in the suit itself even though it was filed after the new Code had come 
into force.* 

89. Qaestion of restitation of property taken in ezeoationi vhen the 
decree is amended, varied or reversed. — See Notes 3 to 6 and 30 to Section 
144, infra. 


40. Qaestion of adjastment of decree. — The question whether a decree has 
been adjusted or not is one relating to the discharge of the decree and therefore one 
falling under this Section.* An application that adjustment of a decree be recorded as 


2. (’14) AIR 1914 Mad 640 (640). 

Note 37 

1. (’67) 2 Agra 105. 

(’71) 3 N W P H 0 R 187 (187). (Moveables.) 

(’67) 7 Bath W R 45 (45). (Do.) 

Note 38 

1. (’01) 23 All 152 (167): 27 Ind App 209 (P C). 

(’76) 1875 Pun Re No. 72. 

2. (’74) 24 Suth WR 193 (197) : 2 Ind App 219 
(P 0). 

(’99) 1 Bom I. R 36 (37) ; 23 Bom 536. 

(’95) 19 Bom 632 (538, 539). 

(’02) 6 Cal W N 672 (674). 

(’95) 22 Cal 601 (505). 

(’90) 17 Cal 968 (971). 

(’70) 4 Bong L R A C 111 (113, 114). 

(’02) 1902 Pun Re No. 29. 

(’90) 1890 Pun Re No. 60. 

(’16) AIR 1915 Upp Bur 18 (19) : 1915 Upp Bur 
Rul 2nd Qr. p. 81. 

2e. (’81) AIR 1981 Pat 1 (4). 

(’38) AIR 1938 Bom 320 (321). (The correct pro- 
cedure under the present Code is for the Court to 
direct an inquiry as to mesne profits, and then 
pass a final decree found due on the inquiry.) 

(’87) AIR 1937 Mad 879 (881). (But if the deereo 
docs not direct an inquiry about mesne profits 
but only recognises the right to it, a separate 
suit lor that purpose is not barred.) 

3. (’26) AIR 1926 All 588 (589): 47 All 543. 


(’29) AIR 1929 Mad 785 (786). 

[See (’10) 6 Ind Gas 648 (649) (Lab). 

[See aiso (’26) AIR 1926 Pat 141 (141, 142) : 5 
Pat 223).] 

In the following cases Ihottgh decided under 
the old Code, application for assessment of mesne 
profits was held tobe anapplicationin the suit'.— 
(’03) 25 All 885 (387). 

(’12) 15 Ind Cas 709 (710) (Gal). 

(’10) 5 Ind Cas 387 (388), (Cal). 

(’76) 25 Suth W B 270 (270). 

4. (’21) AIR 1921 Put 185 (186). 

(’21) AIR 1921 Bom 404 (404): 45 Bom 819. 

(’14) AIR 1914 Mad 626 (681) : 18 Ind Cas 586 
(590, 591, 692) : 87 Mad 186. 

Note 40 

1. (’20) AIR 1920 AU 129 (131) : 42 All 644. 

(’85) 1885 All W N 215 (216). 

(’83) 6 All 269 (271). 

(’18) AIR 1918 Bom 105 (106) : 43 Bom 240. 

(’87) 11 Bom 6 (13, 14, 16). 

(’86) 10 Bom 166 (166). 

(’37) AIR 1937 Cal 211 (212): I L R (1937) 1 Cal 
781. 

(’86) AIR 1935 Gal 596 (603) : 62 Cal 28. 

(’28) AIR 1928 Cal 763 (764). 

(’26) AIR 1925 Cal 948 (949). (Application under 
0. 21 R. 89 — Objection by decree-holder as to 
non-mention of interest in application for exe- 
cution by mistake comes under 8. 47.) 

(’ll) 9 Ind Cas 882 (888) (Cal). 
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certified or for refund of money paid out of Court in adjustment of a decree,” or a 
question whether an adjustment of decree out of Court is fraudulent,^ must all be dealt 
with under this Section. But, it was held in the undermentioned case^ that the ques- 
tion whether a petition of adjustment and the order thereon correctly represented the 
intention of the parties does not fall within this Section. 

The Court executing the decree cannot, under 0. 21 B. 2, recognise an adjust- 
ment of the decree out of Court which had not been recorded as certified within the 
time allowed by law, and therefore a plea of such adjustment, though it is one relating 
to the satisfaction of the decree, cannot be dealt with under this Section,” nor will a 
regular suit lie for a declaration that the decree has been satisfied and for an injunc- 
tion restraining the decree-holder from executing the decree, inasmuch as such a matter 
is one relating to the execution, discharge or satisfaction of the decree.” Similarly, a 
separate suit does not lie to set aside a sale in execution of a decree on the ground 
that the decree had been adjusted out of Court when such an adjustment had not 
boon certified as required within the time.^ But where a decree has been executed, a 
suit will lie to recover the money paid out of Court in adjustment of tho decree but 


(’08) 7 Gal L Jour 661 (585). (Adjustment bet- 
ween mortgagor and mortgagee after order abso- 
lute for sale has been pass^.) 

(’83) U Cal 831 (834, 837). 

(’81) 6 Cal 594 (608). 

(’18 AIR 1918 Mad 751 (764). 

(’13) 21 Ind Cas 639 (642) (Mad). 

(’19) AIR 1919 Pat 290 (291). 

(’35) AIR 1935 Rang 225 (226). (Suit for declara- 
tion that decree is satisfied by agreement to 
accept and .acceptance of some paddy is not 
maintainable.) 

2. (’26) 26 Ail L Jour 991 (991). 

(’94) 16 All 129 (130). 

(’89) 1889 All W N 95 (96). 

(’39) AIR 1939 Bom 255 (256). (Order that such 
application is barred by limitation is appealable.) 
(’87) 11 Bom 67 (68, 69). 

(’03) 7 Cal W N 172 (178). 

(’96) 18 Mad 26 (27). 

(’91) 14 Mad 99 (100). 

(’22) AIR 1922 Pat 276 (277): 1 Pat 644. 

3. (’09) 4 Ind Cas 818 (819) : 1907-09 Upp Bur 
Rul C. P. G. p. 31. 

(’67) 2 Agra 46 (46). 

4. (’19) AIR 1919 All 303 (305); 41 All 443. 

(’07) 1907 All W N 65 (66). 

(’20) AIR 1920 Cal 543 (644). 

(’19) AIR 1919 Cal 202 (203). 

(’18) AIR 1918 Cal 651 (552). 

(’08) 12 Cal W N 486 (487). 

(’83) 12 Cal L Rep 666 (571) : 9 Cal 831. 

(’26) AIR 1926 Mad 945 (945). 

(’98) 21 Mad 356 (358). 

(’96) 19 Mad 230 (281). 

(’36) AIR 1938 Nag 49 (49). (Question was one 
relating to the satisfaction of the decree.) 

(’37) AIR 1987 Oudh 298 (300). 

(’26) AIR 1926 Oudh 226 (226): 27 Oudh Cas 277. 
(’36) AIR 1936 Pat 606 (608). 

4a. (’86) 164 Ind Gas 651 (653) (Cal). 

5. (’17) AIR 1917 Gal 422 (425). 

(*28) AIR 1928 Col 842 (848) : 60 Cal 468. 

(’29) AIR 1929 Cal 874 (879): 67 Cal 408 (PB). 


(’28) AIR 1928 Cal 527 (580). (Adjustment before 
a decree — Cognizance cannot bo taken by exe- 
cuting Court.) 

(’16) AIR 1915 Cal 73 (78). 

(’12) 13 Ind Cas 424 (425) (Cal). 

(’12) 18 Ind Cas 63 (65) (Cal). 

(’10) 7 Ind Cas 625 (626) (Gal). 

(’09) 4 Ind Cas 402 (404) (Gal). 

(’84) 6 Cal 786 (788). 

(’19) AIR 1919 Lah 13 (14). 

(’20) AIR 1920 Mad 97 (99). 

(’37) AIR 1937 Nag 217 (219). 

(’38) AIR 1938 Pat 465 (466) : 17 Pat 128. 

(’36) AIR 1936 Pat 270 (273); 16 Pat 422. - 
(’21) AIR 1921 Pat 136 (l37) : 6 Pat L Jour 337. 
’31) AIR 1931 Rang 148 (160) : 9 Rang 104. 

’23) AIR 1928 Rang 103 (lOO): 11 Low Bur Rul 
863. 

(’13) 22 Ind Cas 963 (963); 1 Upp Bur Rule 191. 

6. (’04) 31 Cal 480 (485). 

(’94) 21 Cal 487 (448).. 

(’22) AIR 1922 Lah 428 (431) ; 3 Lab 319. 

(’17) AIR 1917 Mod 177 (177). 

(’95) 5 Mad L Jour 140 (141, 142). (Implied.) 
(’92) 15 Mad 302 (302, 303). 

(’14) AIR 1914 Low Bur 267 (268) : 7 Low But 
Rul 367. 

(’21) AIR 1921 Sind 169 (162) : 16 Sind L R 207. 
[See (’88) AIR 1938 Posh 12 (14). (Objection 
that debt had been paid out of Court and that 
final decree should not be passed — Objection 
overruled and final decree passed — Suit to 
declare that decree should not be executed is 
barred.)] 

[But see (’26) AIR 1926 Lah 64 (56). (Suit for 
declaring satisfaction of decree is not barred.) 
(’14) AIR 1914 Lah 427 (427) : 1914 Pun Re 
No. 42. 

(’10) 6 Ind Cas 814 (815) : 1910 Pun Bo No. 16. 
(Suit for declaring satisfaction of decree U not 
barred.)] 

7. (’98) 20 All 254 (266, 267). 

(’19) AIR 1919 Nag 73 (76): 16 Nag L B 168. 
(’74) 18 Beng L B 489 (492). 
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QUESTIONS BBLATINO TO EXECUTION 


flSOttOB 47 not recognised by the executing Court, ^ or for damages for breach of an agreement 
HotSS 10-41 against execution,* or of a contract to enter up satisfaction of the decree.^* 

See 0. 21 B. 2 for a full discussion of the whole matter. 

41. Agreement against exeontlon of decree.— In Note 31 above, agreements 
against execution entered into before the passing of the decree have been dealt with. 
Where, after the passing of the decree, the parties enter into an agreement against 
execution of the decree, the question whether such an agreement can be pleaded as a 
bar to execution depends upon the nature of the agreement and the intention of the 
parties. If it is clearly the intention of the parties to abandon the decree and to enter 
into a new and different contract in supersession of the decree, the contract may form 
the basis of a subsequent suit and the Section is no bar.^ Where, however, the agree- 
ment does not so supersede the decree but is merely pleaded as a bar to execution, 
the executing Court can inquire into and decide the matter under the Section,* subject 
to the provisions of 0. 21 B. 2, where such an agreement amounts to an adjustment of 
the decree.® In Oudh Commercial Dank Ltd, v. Bind Dasni Ktier* their Lordships 
of the Privy Council observed as follows : 

“ If it appears to the Court acting under Section 47 that the true effect of the agreement was 
to discharge the decree forthwith in consideration of certain promises by the debtor, then no 
doubt the Court will not have occasion to enforce the agreement in execution proceedings, but 
will leave the creditor to bring a separate suit upon the contract. If, on the other hand, the 
agreement is intended to govern the liability of the debtor under the decree and to have effect 
upon the lime or manner of its enforcement, it is a matter to be dealt with under Section 47. In 
such a case, to say that the creditor may, perhaps, have a separate suit, is to misread the Code, 
which, by requiring all such matters to bo dealt with in execution discloses a broader view of the 
scope and functions of an executing Court.” 


8 . (’13) 19 Ind Cas 622 (623) ; 35 All 243. 

I ’06) 30 All 464 (46b). 

I ’81) 3 All 638 (540). 

I ’81) 3 All 633 (535). 

I ’23) AIR 1923 Bom 253 (253). 

(’79) 4 Bom 295 (297). 

’98) 26 Cal 718 (723, 724). 

I ’79) 3 Cal L Rep 414 (416). 

(’70) 13 Suth W R 69 (73, 74) (PB). 

(’77) 1877 Pun Re No. 06. 

I ’98) 21 Mad 409 (410). 

I ’86) 8 Mad 277 (283). 

I ’83) 6 Mad 41 (43). 

I ’77) 1 Mad 203 (204). 

I ’29) AIR 1929 Rang 269 (270) : 7 Bang 310. 

I ’13) 22 Ind Cas 963 (964) : 1 Upp Bur Bnl 191. 
[See also (’88) AIR 1938 Pesh 12 (14). (Objection 
that debt had been satisfied and final decree on 
mortgage should not be passed — Objection over- 
ruled and final decree passed — Suit (or recovery 
for money paid is maintainable.)) 

9. (’12) 13 Ind Cas 944 (945) (Cal). 

(’84) 10 Cal 364 (356, 357). 

(’99) 23 Bom 394 (896, 397). 

(’89) AIR 1939 Mad 499 (500). 
n4) AIR 1914 Mad 640 (640). 

(’82) 6 Mad 397 (400). 

10. (’18) AIR 1918 Mad 720 (721). 

(’28) AIR 1928 Bang 88 (69-90) : 11 Low Bur Bui 
429. 

Note 41 

1. (’81) 8 AU 781 (786). 


(’33) AIR 1933 Posh 63 (65). 

(’87) AIR 1937 P C 256 (259) : 64 Ind App 302 : 
I L R (1938) 1 Cal 66 : 31 Sind L R 637 (PC). 
(AIR 1935 Cal 596 Reversed.) 

(’95) 19 Bom 546 (549). 

(’02) 1902 Pun Re No. 98. 

(’85) 1885 Pun Re No. 61. 

(’04) 14 Mad L Jour 859 (366, 367). (Agreement 
securing some additional benefit.) 

[See (’33) AIR 1933 Mad 838 (839).) 

2. (’84) 6 All 228 (230). 

(’64) 6 All 16 (17). (Agreement to give time.) 

(’13) 20 Ind Cas 874 (876, 876) (Cal). (Do.) 

(’85) AIR 1935 All 364 (365). 

(’62) 4 All 240 (242). 

(’12) 13 Ind Cas 204 (205) (Mad). 

(’82) 8 Mad L Jour 193 (194). (Agreement by 
docrco-bolder auction-purchaser not to talte deli, 
very of possession for consideration — Agreement 
held could be set up in execution.) 

[See (’37) AIR 1937 Pat 672 (672). (Under the 
peculiar terms of the compromise (postponing 
date of confirmation of sale under mortgage 
decree), held, executing Court had no option but 
to confirm sale on the date mentioned and had 
no power to compel the parties to comply with 
the terms of the compromise.) 

' [See alto (’88) 1888 All W N 98 (96) (PB).) 

3. (’IS) 20 Ind Cas 874 (876) (Cal). 

4. (’89) AIR 1989 PC 80 (86) ; 14 Luck 192 : 
I L B (1989) Kar 186 (PC). (AIR 1932 AU 278 
approved.) 
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i2. Contrlbatlon among judgment-debton. — Where one of two or more 
judgment-debtors purchases the decree in full^ or in part,’ or is compelled to pay the 
whole of the decree amount himself in execution,’ a suit by such judgment-debtor 
against others for contribution and recovery of his share of the common debt is not 
barred, as such a question cannot bo said to relate to matters in execution, discharge, 
or satisfaction of the decree between the parties to the suit within the meaning of 
the Section. As regards the general right to sue for contribution of costs paid under a 
decree, see Note 34 to Section 35 ante, 

43. Maladministration of estate of deoeased judgment-debtor. — Where 
a decree-holder, unable to realise the decree amount out of the estate of a deceased 
judgment-debtor, raises a question as to the maladministration of the estate by tl'.e 
executors, the matter is one which involves a much wider question than one merely 
relating to the execution of the decree and cannot be decided under this Section. A 
suit will, therefore, lie against the executors for the administration of tlie estate and 
for an account on the footing of maladministration.^ 

44. Stay of execution. — Under the old Code, there was a difference of 
opinion as to whether a question of stay of execution of a decree is one relating to 
the execution of the decree, one group of cases holding that it is,^ and another, that 
it is not.’ In order to remove this conflict, the words “or to the stay of execution 
thereof” were inserted in clause (c) of Section 244 by- Act VII of 1888, after which, 
the trend of decisions was uniform in holding that such questions are within the 
Section.* Tlie words “or to the stay of execution thereof” wore, however, omitted from 
Section 47 of this Cotio and the omission lias again created a conflict of views in the 
various High Courts. Three such difterent views, at least, have been expressed — 

(1) That the question of stay of execution is clearly a matter relating to the 
execution of the decree and tliat the decision on such a question is a decree and is 
therefore appealable.* 

(2) That sucli a question is one relating to execution but that the decision 
thereon cannot be said to bo one “on tlie riglits of tlie 2>artic8” and consequently 
cannot amount to a decree and is therefore not axqiealablo.* 


Note 42 

1. CCS) 9 Suth W R 280 (284). 

2. (’88) 16 Oal 187 (193, 194). 

3. (’96) 18 All 106 (107). 

(’98) 21 Mad 45 (46). (Contribution for cofts of 
execution paid.) 

Note 43 

1. (’08) 85 Cal 1100 (1108). (24 Cal 473 exiilained.) 

Note 44 

1. (’84) 7 All 73 (78). 

(’88) 12 Bom 279 (280). 

(’88) 12 Bom 30 (31). 

(’86) 13 Oal 111 (112). 

(’86) 12 Oal 624 (625). 

(’81) 7 Oal 738 (736). 

2. (’83) 9 Cal 214 (215). 

(’06) 29 Bom 71 (78). (12 Bom 279 doubted.) 

3. (’98) 22 Bom 463(472). 

(’04) 81 Oal 373 (376, 876). 

(’01) 28 Oal 734 (786, 786). 

(1900) 28 Mad 668 (570). 

(’08) 2 Sind L B 24 (26). 

(’88) 10 All 889 (894). (Following 7 All 78.) 


4. (30) AIB 1930 Ijah 187 (190) : 11 Lah 402. 
(’27) AIR 1927 Lab 915 (915). 

(’25) AIB 1925 LjvIi 69 (69). 

(’24) AIR 1924 Lah 671 (672). 

(’24) AIB 1924 Lah 631 (631). 

(’24) AIR 1924 Lah 602 (603). 

(’23) AIB 1923 Lah 614 (515). 

(’22) AIR 1922 Lah 480 (480). 

(’20) AIR 1920 Low Bur 138 (139) : 10 Low Bur 
Kul 326. 

5. (’31) AIB 1931 All 129 (130, 131). (FoUowing 
AIR 1929 All 85; AIB 1924 All 808.) 

(’33) AIR 1988 Nag 84 (85) : 29 Nag L B 121. 
(’29) AIR 1929 All 85 (85). 

(’24) AIB 1924 All 808(808,809, 811); 46 All 738. 
(’16) AIR 1916 Cal 122 (124). (Order refusing to 
stay execution is not an order under S. 47 which 
has the characteristics of a decree under S. 2.) 
(’14) AIB 1914 Cal 149(149) : 20 Ind Cas 72 (72) : 
41 Cal 160. 

(’ll) 12 Ind Cas 745 (748, 750) (Cal). 

(’28) 106 Ind Cas 890 (891) (Lab). (Order for secu- 
rity to stay execution.) 
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BMtfan i7 (3) The question does not relate to execution at all within the meaning of 

Motes H-tS this Section.** 

The first two views proceed on the assumption that omission of the words in 
Section 47 by the Legislature was by reason of their being considered superfluous and 
a surplusage.^ The last view proceeds on the assumption that the omission was 
deliberate and intended to show that they should not be considered to bo within the 
Section. It is submitted with respect that the last view is not correct. Beferenoe to 
the history of the enactment is not a legitimate method of interpreting a Section where 
there is no ambiguity of any kind and there is nothing in the language of the Section 
itself that a stay of execution is not a matter relating to execution. 

It has been held by the High Court of Madras that it is only where the order 
in question as to stay of execution is passed by the Court executing the decree that 
the matter will come under Section 47. An order for stay by the Appellate Court in 
an appeal from the decree is not one within Section 47." 

45. Question of liability of oertain property to attachment and sale. — 

All objections to attachment and sale in execution of a decree raised between parties 
to the suit or their representatives on the ground that the properties are not liable 
to be attached,^ or are not saleable in execution of that decree," are matters coming 


(’18) AIR 1918 Mad 1174 (1177) : 40 Mad 233. 
(Per Abdnl Rahim Ofig.C.J., FhillipsJ. Contra.) 
(’17) AIR 1917 Mnd 310(311) : 39 Mad 541 (FB). 
(’36) AIR 1936 Oudh 369 (370). 

(’25) AIR 1925 Rang 225 (225) : 3 Rang 255. 
(Order relating tosufflcicucy of security IvelA not 
appealable.) 

[See also (’26) AIR 1926 Cal 830 (830). 

(’28) 106 Ind Cas866 (866, 867) (Lah).) 

6 . (’24) AIR 1924 All 794 (795). 

(’33) AIR 1933 Nag 84 (85) : 29 Nag L R 121. 
(’21) AIR 1921 Bom 208 (208) ; 45 Bom 241. 

(’20) AIR 1920 Cal 71 (72). 

(’27) AIR 1927 Lah 852 (852). (Following AIR 
1921 Bom 208.) 

(’27) AIR 1927 Lah 235 (235). 

(’22) AIR 1922 Lah 400 (400). 

(’38) AIR 1938 Rang 817 (317, 818) : 1988 Rang 
LR580. 

(’31) AIR 1931 Rang 221 (222); 9 Bang 854. 

7. (’17) AIR 1917 Mad 810 (311); 39 Mad 541. 

8. (’15) AIR 1915 Mad 41(41). 

Note 45 

1. (’25) AIR 1925 All 594 (595). 

(’84) AIR 1934 Pat 281 (282). 

(’35) AIR 1935 All 364 (366). 

(’38) AIR 19.38 Cal 162 (163). 

(’38) AIR 1988 Cal 113 (114); I L R (1938) 1 Cal 280. 
(’28) AIR 1928 Cal 94 (95, 96) ; 54 Cal 1064. 

(•27) AIR 1927 Cal 106 (108) ; 53 Cal 837. 

(’28) AIR 1923 Cal 344 (344). 

(’21) AIR 1921 Cal 242 (244). 

(’39) AIR 1939 Lah 256 (257). 

(’35) AIR 1935 Lah 942 (943). 

(’30) AIR 1980 Lah 628(628). (Objection that the 
land of judgment-debtor could not be attached as 
be was agriculturist — On an adverse decision the 
judgment-debtor 61cd a separate suit for this pur- 
pose — It was dismissed.) 


(’29) AIR 1929 Lah 778 (779). 

(’34) AIR 1934 Mad 435 (4.35) : 57 Mad 822. 

(’32) AIR 1932 Mad 86 (89) ; 55 Mad 495. 

(’12) 17 Ind Cas 126 (126) (Mad). (Objections to 
attachment must be raised in execution proceed- 
ings.) 

(’89) AIR 1939 Nag 183 (184, 186). 

(’38) AIR 1938 Pat 216 (220). 

(’36) AIR 1986 Pat 268 (270). (Person against whom 
suit is dismissed is party.) 

[See also (’09) 2 Ind Cas 105 (106) (All).] 

IBut see (’32) AIR 1982 Mad 169 (169). (Ques- 
tion of truth of debt attached not for executing 
Court.)] 

2. (’27) AIR 1927 All 574 (575). 

(•35) AIR 1935 All 1016 (1017) ; 58 All 360. 

(’85) AIR 1935 All 678 (682) ; 58 All 98. 

(’35) AIR 1935 All 588 (589). 

(’21) AIR 1921 All 118 (119) : 43 All 547 (FB). 
(Sale of occupancy holding — Objection based on 
Section 20, Agra Tenancy Act.) 

(’18) AIR 1918 All 278 (279). (Ex-proprietary 
rights.) 

(’88) 1888 All W N 155 (155). (Not saleable under 
Section 245 of the old Code.) 

(’86) 8 All 146 (147, 148) (FB). (Not saleable under 
Section 9 of the U. P. Rent Act.) 

(’84) 6 All 448 (449). (Do.) 

(’84) 6 All 393 (395). (Do.) 

(’85) 7 All 641 (643). 

(’31) AIR 1931 Bom 446 (447). (Not saleable under 
Section 60, C. P. Code.) 

(’95) 19 Bom 828 (381). (Service vatan.) 

(’91) 1891 Bom F J 207. (Not saleable under 
Section 266 of the old Code.) 

(’17) AIR 1917 Cal 672 (672). (Sale of occupancy 
holding.) 

(’ll) 10 Ind Cas 417 (420) (Cal). (Do.) 

(’10) 7 Ind Cas 48 (48) (Cal). 

(’09) 4 Ind Cas 121 (122) (Cal). 
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within the Seotion^^ and a separate suit in respect thereof will bo barred. But such 
an objection preferred by a third party does not come within this Section^^ and a 
separate Suit by him in respect thereof will not be barred.’* A pei’son against whom a 
suit has been dismissed is a party to the suit within the meaning of this Section and 
hence, an objection by such person will be covered by this Section.’*® An objection 
raised by a judgment-debtor not in his private capacity but in a representative 
capacity as shebait of an idol on the ground of the property belonging to the idol, 
will be one by a stranger and not by a party to the suit and as such m\\ not be 
covered by this Section.^ As to whether an order on such objection by a party, and 
therefore coming under the Section, is appealable as a decree, see Note 84 infra. 

Where a puisne mortgagee who is impleaded as a party to a suit on a prior 
mortgage objects to the sale of the mortgaged property on the ground that it belongs 
to him, his objection being one which attacks the decree itself, does not relate to the 
execution, discharge or satisfaction of the decree and hence is not covered by this 
Section.® But an objection by him that the sale should not be unconditional so as to 
conclude his rights can be entertained by the executing Court under this Section.® 

See also Notes 1 and 24 to 0. 21 B. 58 infra. 


46. Question, if property attached belongs to judgment-debtor. — Where, 
in execution of a money decree, properties in the hands of the legal representative of 
the debtor are attached, and the representative objects to the attachment on the 


(’05) 9 Cal W N 972 (972). (Judgmout-debtor hav- 
ing no saleable interest in the property.) 

(1900) 27 Cal 415 (41G) (FB). (Sale of occupancy 
holding.) 

(1900) 27 Cal 187 (189). (Do.) 

(’99) 26 Cal 727 (731). (Do. 8 All 146 Followed.) 

(’89) 16 Cal 603 (600). 

(’39) AIR 1939 Lah 113 (114, 115, 116) : I L R 
(1939) Lah 103. 

(’31) AIR 1931 Lah 141 (142). (Order refusing to 
seli agricultural land but ordering temporary 
alienation.) 

(’30) AIR 1930 Lah 628 (628). (Debtor an agri- 
culturist.) 

(’16) AIR 1916 Mad 727 (727). 

(’93) 16 Mad 447 (449). (If the proceeding sought 
to be set aside relates to the execution and the 
consent is Ixitwccn the parties to the suit the 
si)ecific ground on which the proceeding is im- 
peached is not material within the meaning of 
S. 244 (now S. 47.).) 

(’38) AIR 1938 Nag 558 (559). 

(’35) AIR 1935 Nag 30 (31, 32): 31 Nag L R 217. 

(’31) AIR 1931 Oudh 45 (49) : 6 Luck 452. (Pro- 
perty claimed as wakf.) 

(’30) AIR 1930 Oudh 256(258). (Want of sanction 
under S. 20 of the Oudh Laws Act.) 

(’25) AIR 1925 Oudh 618 (619): 28 Oudh Casl76. 
(Judgment-debtor having no saleable interest in 
the property. 8 All 146, Followed.) 

2a. (’37) AIR 1937 Pat 562 (563). (Purchaser of 
non-transferablo holding dispossessed in execu- 
tion of rent decree against transferor can apply 
under S. 47.) 

(’29) AIR 1929 Pat 472 (472). (A defendant against 
whom a suit is dismissed is nevertheless party to 
the suit.) 


(’29) AIR 1929 Pat 141 (144) : 8 Pat 717. 

(’38) AIR 1938 Rang 250 (251) ; 1938 Rang L R 
583. (Mortgagee decree-holder purchasing mort- 
gaged property in execution of his own decree 
is representative of judgment-debtor.) 

2b. (’29) AIR 1929 Pat 141 (144): 8 Pat 717. 
(’36) AIR 1936 Sind 2 (3): 30 Sind L R 288. (Re- 
cciver objecting to attachment of moneys in his 
hands.) 

3. (’36) AIR 1936 Cal 573 (574) : I L R (1937) 1 
Cal 264. 

(’37) AIR 1937 Lah 313 (314). 

[See (’31) AIR 1931 Cal 202 (204).J 
3a. (’23) AIR 1923 Bom 381 (381). 

( 38) AIR 1938 Cal 113(114): I L R (1938) 1 Cal 280. 
(’39) 43 Cal WN 371(373). (Mortgage suit— Some 
of defendants sued in personal capacity and as 
shebaits — Decree passed against them in personal 
capacity — Suit dismissed against them as she- 
buits— Such defendants are parties to suit— Ob- 
jection by them to sale on ground that property 
is debutter is under this Section.) 

(1900) 23 Mad 361 (366). 

(■•26) AIR 1926 Oudh 64 (64). 

(’29) AIR 1929 Pat 472 (472). 

(’29) AIR 1929 Pat 141 (142) : 8 Pat 717. 

4. (’36) AIR 1936 Pat 256 (257). 

[See also (’36) AIR 1936 Mad 733 (744, 745). 
(Party impleaded in suit in one capacity and 
objecting in execution proceedings in another 
capacity — Objection is not one within this Sec- 
tion.)] 

[But tee (’39) AIR 1939 Sind 22 (23). (Judgment- 
debtor contending that properties held by him 
are wakf pro{)ertie8 — S. 47 applies.)] 

5. (’36) AIR 1936 Pat 552 (553). 

6 . (’36) AIR 1936 Pat 552 (553). 
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ground that the property is his own and not that of the debtor,^ or that be^has a 
charge or lien thereon,’’ the question is one in execution of the decree between a party . 
and a representative of the opposite party and is within the Section. Similarly, where, 
a person is sued as the legal representative of a deceased person, an objection raised 
by such legal representative on the ground that the property attached belongs to 
him and not to the deceased, will come within this Section as raising a question 
between the parties to the suit.^* But, where he objects, not on his own behalf, but . 
as representing third parties, or as trustee,^ the objection is really one by such third 
parties and falls under O. 21 B. 58 and not under this Section. 


Note 46 

1 . (’29) AIR 1929 All 602 (603) : 61 All 878. 

(’84) AIR 1934 Mad 621 (622). 

(’87) AIR 1937 All 97 (98). 

(’85) AIR 1935 All 183 (184). 

(’28) AIR 1928 All 704 (705). 

(’28) AIR 1923 All 115 (116). 

(’17) AIR 1917 All 460 (461) : 39 All 47. (17 Cal 
711, Followed.) 

(’09) 8 lud Cas 495 (496) (All). 

(’06) 28 All 51 (53, 64). 

(’99) 21 All 323 (328). 

(’99) 1899 All W N 24 (24). 

(’90) 12 All 313 (321, 324, 327) (FU). 

I ’90) 12 All 73 (78). 

I ’87) 9 All 605 (608). 

I ’86) 7 All 733 (734). 

I '86 7 All 547 (549, 660). 

I ’82) 4 AU 190 (192). 

I ’84) AIR 1984 Bom 296 (297) : 58 Bom 613. 

I ’28) AIR 1928 Bom 534 (536) : 53 Bom 46. 

I ’10) 7 Ind Cas 457 (458, 459) : 34 Bom 546. 
i ’04) 6 Bom L R 697 (699). 

I ’96) 1896 Bom V J 847 (847). 

I ’85) 9 Bom 458 (460). 

I ’35) AIR 1935 Oal 14 (14). 

I *34) AIR 1984 Cal 258 (259). 

I ’28) 115 Ind Cas 353 (353) (Cal). 

I ’21) AIR 1921 Cal 242 (244). 

I ’16) AIR 1916 Cal 814 (814). (Following 17 Cal 
711.) 

(’15) AIR 1915 Cal 275 (276). (Do.) 

(’12) 16 Ind Cas 885 (386) (Oal) (Do). 

(’12) 16 Ind Cas 255 (255) (Cal). (Decree against 
the L. R.) 

(1900) 27 Cal 34 (36). 

(’90) 17 Cal 711 (714, 718, 721) (F B). 

(’89) 16 Cal 1 (7, 8). 

(’73) 12 Beng L R 65 (71). 

(’78) 20 Suth W R 162 (162). 

(’71) 15 Suth W R 163 (164). 

(’80) AIR 1980 Lab 1068 (1070). (Decree against 
mortgagor’s legal representative claiming inde- 
pendent interest and objecting to sale of that 
interest — To be decided in execution.) 

(’27) AIR 1927 liah 895 (896). 

(’21) AIR 1921 Lab 173 (175). 

(’87) 1887 Pun Be No. 47. 

(’87) AIR 1937 Mad 108 (108). 

(’35) AIR 1935 Mad 928 (925). 

(’08) 26 Mad 501 (602). 

(’94) 17 Mad 399 (400). (Objection*to sale.) 

(’83) 7 Mad 255 (257, 258). 

(’82) 5 Mad 891 (898, 394). 


(’39) AIR 1939 Nag 147 (149) ; ILB (1939) Nag 166. 
(’31) AIR 1931 Nag 27 (28). (Objection to sale.) 
(’26) AIR 1926 Nag 476 (480). 

(’93) 6 C P L R 4 (5). 

(’38) AIR 1983 Oudb 473 (474). (If legal repre. 
Bontative proves his possession the onusisonthe 
docFcc-holdcr to prove that the property belongs 
to debtor.) 

(’29) AIR 1929 Oudb 21 (21). 

(’26) AIR 1926 Oudb 64 (64). 

(’05) 8 Oudb Cas 405 (408). 

(’98) Oudb Cas Sup Vol 60 (66). (S. 244 (now 
S. 47 C. P. 0.) makes no distinction between 
representatives brought on record before and 
representatives brought on record after the decree.) 
(’34) AIR 1934 Pat 188 (190). 

(’22) AIR 1922 Pat 672 (578). 

(’37) AIR 1937 Pesh 82 (83). (Objection in such a 
case can be raised even after sale.) 

(’34) AIR 1934 Rang 127 (128). 

(’28) AIR 1928 Rung 29 (30) : 6 Bang 659. 

(’27) AIR 1927 Rang 273 (274) : 5 Rang 393. 

(’24) AIR 1924 Rang 323 (825, 826) : 2 Rang 168. 
(’3l) AIR 1981 Sind 84 (87) : 25 Sind L B 874. 
(Ss. 47 and 58 can be extended even to property 
which comes into legal representative’s hand 
by partition before judgment-debtor’s death.) 
[See also (’86) 1886 Bom P J 260 (261). 

(’19) AIB1919Cal 623(624). (A separate suit by 
L. B. to set aside sale does not lie — Objection 
ought to have been taken under Section 47. 
Objection that the property belonged to L. B 
and not to the deceased judgment-debtor hence’ 
not liable to be sold.)) 

TBut see (’39) AIR 1939 Pat 854 (355, 856). 

(’26) AIR 1925 Sind 156 (168).] 

2. (’29) AIR 1929 Lah 762 (763). (Sec. 47 is not 
restricted to money decrees but covers all decrees.) 

(’09) 2 Ind Cas 432 (482) (Mad). 

(’03) 1903 Pun L R No. 20. (Lien.) 

2b. (’89) AIR 1989 Lah 256 (257). 

(’38) AIR 1988 Mad 781 (738) : ILR (1038) Mad 
1080. 

(’84) AIR 1934 Mad 621 (622). 

(’34) AIR 1984 Bang 127 (128). 

3. (’16) AIR 1916 Mad 789(789). 

(’88) 15 Cal 487 (446). 

(’28) AIR 1928 All 392 (393) : 50 AU 801. 

(’24) AIR 1924 AU 183 (184). (As mutawaUi ol 
wakf.) 

(’06) 28 AU 644 (646). 

(’06) 1906 AU W N 157 (157, 168). 

(’06) 8 AU L Jour 870 (871). 

(’86) 7 AU 86 (87). (Objection as a wakif.) 
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Where, in execution of a mortgage decree, the mortgaged properties are brought 
to 8al%, and the legal representative of the judgment-debtor objects on the ground 
that the property is not that of the judgment -debtor or that it could not have been 
validly mortgaged by him, the objection is really one which attacks the decree itself 
which directs the sale of the properties. Such an objection, therefore, cannot be gone 
into by the executing Court, but should be raised in a separate suit.^ But, where in 
execution of a mortgage decree, properties not mortgaged are brought to sale as part of 
the mortgaged properties, the objection of the legal representative that such properties 
are his own properties will fall under this Section.® 


47. Question, if debts were oontraoted without le^al necessity or tainted 
with immorality or that the attached property is self-acquired or ances- 
tral. — The question of the liability of a Hindu son for a debt contracted by the 
father and its binding nature upon him, the liability of the property of the father in 
the hands of the son,^ and the question as to whether the debt was contracted without 
legal necessity,^ are questions relating to the execution of the decree and must be 
determined under this Section. Similarly, the objection to the execution of the decree 
that the debts are tainted with immorality or illegality can be gone into in execution 
proceedings under this Section.® The question whether the property is ancestral or 
self-ac(iuired in the hands of the sons to satisfy their father^s debts is again one 


(’80) 2 All 762 (763). 

(’98) 23 Bom 237 (242, 243). 

(’15) AIR 1915 Cal 327 (331) : 42 Oal 440. (As a 
shebait of an idol.) 

(’18) 20 Ind Cas 790 (791, 792) (Cal). (Do.) 

(’ll) 12 Ind Gas 163 (164) : 39 Cal 298. 

(’08) 12 Cal W N 308 (309). 

(’07) 11 Oal W N 145 (147). 

(’02) 6 Cal W N 663 (667). (A separate suit by a 
shebait to set aside the sale of debutter property 
was held maintainable.) 

(’02) G Cal W N 63 (64, 65). 

(’90) 17 Gal 57 (65). (As a shebait of an idol.) 

(’87) 1887 Pun Re No. 12. 

(’18) AIR 1918 Mad 1140 (1140). 

(’08) 31 Mad 125 (126). (Objection as a trustee.) 
(1900) 23 Mad 195 (202) (F B). (Do.) 

(’39) AIR 1939 Nag 183 (186). 

(’30) AIR 1930 Nag 293 (294) : 27 Nag L R 10. 

(’ll) 12 Ind Cas 411 (411) (Oudh). (Objection as a 
trustee of the property for religious purposes.) 
(’22) AIR 1922 Pat 196 (196) : 1 Pat 637. 

[But see (’89) 1889 Pun Re No. 9. (Thequestion 
whether the attached property is of the judg- 
ment-debtor is one relating to execution.) 

(’27) AIR 1927 Oudh 120(120, 122): 2Luckl45.] 

4. (’99) 12 C P L R 73 (77). 

(’32) 66 Cal L Jour 114 (119). (Sons of mortgagor 
also impleaded in suit — Decree — Saleability of 
property in decree cannot be questioned in exe- 
cution.) 

(’32) AIR 1932 All 49 (50). (Mortgagor’s L. R. 
pleading rights under a paramount title acquir^ 
before final decree but not provided for therein 
cannot bo raised in execution.) 

(’12) 14 Ind Cas 7 (8) (Oal). 


(’39) AIR 1939 Lah 178 (179, 180). (Reversing 
AIR 1939 Lah 61.) 

(’35) AIR 1935 Lah 649 (660). 

(’09) 2 Ind Cas 18 (23) : 32 Mad 429. (Dissenting 
from 7 Mad 266 which was however approved 
by the Privy Council on another point.) 

\8ee also (’29) AIR 1929 All 291 (293) : 51 All 
752. (Order imposing conditions on the order 
of Biile of properties fixed by decree.) 

(’35) AIR 1935 Bom 96 (96). (Mortgage decree- 
on mullanki land — Objection taken in execution 
that it is net saleable, and not taken at the trial 
of suit— Objection cannot be allowed in exe- 
cution.) 

(’29) AIR 1929 Rang 276 (275).] 

[Bui tee (’36) AIR 1936 Mad 675 (677). (Question 
of paramount title can bo raised under S. 47. )1 
5. (’39) AIR 1939 All 368 (369): I L R (1939) All 
385. 

Note 47 

L (’18) AIR 1918 All 397 (398). 

(’09) 1 Ind Cas 459(459): 33 Bom 39. (Son object- 
ing the execution on the ground of immorality 
of debts.) 

(’30) 127 Ind Cas 507 (609) (Bom). (33 Bom 39 
AIR 1918 Bom 13, Foil.) 

(’09) 1 Ind Cas 442 (444) (Cal). 

(’07) 34 Cal 642 (648, 651, 667) (F B). 

(’87) 1887 Pun Re No. 87. 

2. (’12) 13 Ind Cas 670 (671) (Lah). 

3. (’08) 10 Bom LB 939(942, 943): 33Bom89>. 
(’96) 20 Bom 385 (389). 

(’10) 6 Ind Cas 582 (683) (Gal). 

(’06) 33 Oal 676 (678). 

(’23) AIR 1923 Pat 148 (148) : 6 Pat L Jour 461. 
[See aleo (’84) AIR 1984 Cal 118 (119).] 
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relating to the execution of the decree and the objection, therefore, that ancestral pro* 
perty has been sold as self-acquired or vice vena is one coming under the Sec1;ion.^ 

But where a suit on a promissory note is filed against the eldest brother (in a 
joint Hindu family) as a personal claim and a decree is obtained, the question of the 
binding character of the debt as against the other members of the joint family who 
are not sons or descendants of the judgment-debtor cannot be gone into in execution 
proceedings.® 

48. Question as to the transferability of the property proceeded against. 

— Where application is made to execute a decree for money by the attachment and 
sale of an occupancy holding, the judgment-debtor is entitled under this Section to 
raise the question that the holding is not saleable according to custom or usage and 
to have that question determined in execution proceedings.^ See also Note 45 above. 

49. Question between decree-holder and judgment-debtor In which 
auction-purchaser is Interested. — A question relating to execution, discharge, or 
satisfaction of the decree “between the parties** must be determined under this Sec- 
tion.^ The fact that the auction-purchaser is interested in such a question does not 
take it out of the Section.* In Prostmna Kumar Sunyal v. Kalidas Sunyal? their 
Lordships of the Privy Council observed as follows : 

'*Whcu a question has arisen as to the execution, discharge or satisfaction of a decree 
between the parties to the suit in which the decree was passed, the fact that the purchaser 
who is no party to the suit is interested in the result, has never been hold a bar to the 
application of the Section.** 

As to what is a question between the parties, see Note 5, ante, 

50. Question between the execution purchaser and a party or his 
Tepresentative. — As to disputes between a defaulting purchaser and a party to the 
suit, see 0. 21 R. 71, infra 

As to questions relating to delivery of possession, see Note 19, ante. 
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4. (’09) 3 Ind Cas 763 (764) (Bom). 

(’06) 28 All 278 (275, 276). 

(1900) 22 All 108 (110, 111). 

(’10) 5 Ind Cas 862 (364) : 83 Mad 423. 

(’30) AIR 1930 Oudh 256 (258). 

5. (*35) AIR 1935 Mad 145 (146). 

Note 48 

1. (’07) 11 Cal VV N 83 (86). (Objection to sale.) 
(1900) 27 Cal 187 (189). (Do.) 

(*35) AIR 1935 All 588 (589). 

(’86) 8 All 146 (148) (F B). 

(’97) 24 Cal 355 (368). (Objection to sale.) 

(’10) 7 Ind Cas 48 (48) (Cal). (Application to set 
aside sale.) 

(’20) AIR 1920 Pat 710 (710). (Objection to sale.) 
[But see (’84) 8 Bom 186(187). (Where property 
to be sold is specified in the decree, the sale 
cannot be objected to on the ground of its non- 
transferability in execution proceedings.) 

(’03) 7 Cal W N 607 (608). 

(’20) AIR 1920 Pat 716 (716). (Doubted.)] 

Note 49 

1. (’03) 13 Mad L Jour 237 (288) : 26 Mad 710. 
(Decree-holder himself auction-purchaser.) 

(’98) 16 Mad 447 (449). (Do). 


2. (’92) 19 Cal 683 (688, 689) : 19 Ind App 166 

(P 0). 

(’21) AIR 1921 Mad 420 (422). (Following AIR 
1920 Mad 324 (F B) — Question raised by judg- 
ment-debtor against auction-purchaser in which 
judgment-debtor and decree-holder are adversely 
interested is within the Section.) 

(’38) AIR 1933 Mad 698(607): 66 Mad 808. (Do.) 

(’84) AIR 1984 Lah 105 (106). (Do). 

(’17) AIR 1917 P C 121 (123) : 41 Mad 403 : 45 
Ind App 54 (P G). 

(’10) 7 Ind Cas 457 (456))Bom). (Judgment-debtor 
not allowed to attack sale by way of defence to 
suit for possession by auction-purchaser.) 

(’09) 3 Ind Cas 763 (764) (Bom). 

(’07) 31 Bom 207 (216). 

(’28) AIR 1928 Cal 865 (866). 

(’99) 26 Cal 689 (644). 

(’87) AIR 1937 Mad 779 (781). (Execution sale set 
aside — Application by auction-purchaser for 
refund of purchase money — Question is one 
under this Section.) 

(’28) AIR 1928 Mad 806 (807). 

(’10) 8 Ind Cas 429 (429) : 84 Mad 417. 

3. (’92) 19 Cal 688 (688, 689). 
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Sl< Setiiiitf aride salw In examtioni — As bet^r^ the judgment>debtor 
end a deoree^holder an objeotion to the sale in execution of the decree or an appli. 
«ation to set it aside is one in execution and must be determined in execution and 
not by a separate suit.* But the power to set aside the sale, in cases where the 
grounds for so setting it aside fall within 0. 21 Br. 89, 90 or 91, is circumscribed by 
those provisions. To hold otherwise would be to render those provisions superfluous 
-BO far as parties to the suit or their representatives are concerned. An application to 
set aside a sale on grounds not within the purview of those provisions must be dealt 
with under this Section independently of those provisions.* 

62. Deoree obtained by fraud. — A question whether a decree was obtained 
by fraud or collusion is not one which relates to the execution of the decree but one 
which affects its very subsistence and validity and such a question can only be raised 
by a separate suit.‘ See also Note 29 supra and Section 38 Note 8. Therefore, where 
not only the sale is impugned as being fraudulent, but the very decree in execution 
of which the sale took place is impeached as having been obtained by fraud, the Section 
is not a bar to a suit to set aside the sale thereunder.* 


58. Fraud in execution proceedings. — Where a judgment-debtor impeaches 
the validity of an execution sale, not on the ground of fraud in the publishing and 
conducting of the sale, but on the ground of fraud in execution proceedings which 
preceded and led up to the sale, the question, as between the parties, is one falling 
within this Section and not under 0. 21 B. 90.* 


Note St 

1. (’ll) 34 Mad 417 (418). 

flO) 7 Ind Gas 4S7 (458, 459) : 34 Bom 646. 

(’06) 1906 All W N 66 (56). 

(’98) 20 All 254 (256, 268). 
j(’84) AIB 1934 Nag 21 (27) : 31 Nag L B 67. 
(Application by judgment-debtor to sotasidesale 
— Application made against decroee-holdec and 
auctiou-pnrchasec not made party — Application 
is one under this Section.) 

(’13) 21 Ind Gas 670 (571) ; 16 Oudh Gas 256. 
(’05) 8 Oudh Gas 254 (266). 

(’31) AIB 1931 Fat 97 (98). 

2. See (’37) AIB 1937 All 407 (409, 410). 

Note 52 

1. (’10) 7 Ind Gas 11 (14) (All). 

(’96) 23 Gal 639 (641). 

(’20) AIB 1920 Lah 164 (164). 

(’16) AIB 1916 Mad 792 (793) : 38 Mad 221. 

(’89) 12 Mad 503 (604). 

(’86) 9 Mad 80 (83). 

{'99) 12 G P L B 82 (83, 84, 86). 

2. (’14) AIB 1914 P G 72 (73): 42 Cal 244 : 41 
Ind App 267 (P 0). 

(’02) 6 Cal W N 473 (477) ; 29 Cal 395: 29 Ind App 
99 (P C). 

(’01) 28 Gal 476 (478, 479) (P 0). 

.(’01) 6 Cal W N 669 (660, 661). 

(1900) 27 Cal 197 (200). 

(’99) 26 Cal 826n (882n). 

(’97 24 Cal 646 (661). 
f’97) 21 Cal 606 (608). 

Note 53 

1. (’ll) 10 Ind Gas 626 (626) (Cal), 

(’17) AIB 1917 Low Bur 80 (81), 

(’06) 28 All 681 (682, 683). 

<’08) 27 All 702 (708). 


’02) 24 All 289 (241). 

’01) 23 All 478 (480). 

’09) 4 Ind Gas 253 (264) : 33 Bom 698. 

’86) 9 Bom 468 (471). 

’82) 6 Bom 148 (160). 

’26) AIB 1926 Gal 1219 (1220). 

’18) AIB 1918 Gal 171 (173). (Fraudulent suppres- 
sion ot process.) 

(’16) AIB 1916 Gal 109 (110). 

(’09) 8 Ind Gas 116 (117) (Cal). 

(’07) 6 Gal L Jour 828 (331). 

’06) 10 Cal W N 130 (133) : 33 Gal 84. 

’02) 6 Cal W N 283 (285). 

(’02) 6 Cal W N 279 (26l). (Fraud alleged to be on 
the part of the auctioh-purchascr.) 

(’01) 28 Cal 116 (118). 

(1900) 4 Cal W M 538 (540). 

(’99) 26 Cal 639 (642). 

(’99) 8 Gal W N 899 (400) : 26 Cal 324. 

(’ 99 ) 3 Cal W N cclxzxiii. (Notes of Cases.) 

’98) 2 Cal W N 691 (698). 

’92) 19 Cal 683 (689) : 19 Ind App 166 (P C). 
(’90) 17 Cal 769 (772, 777) (F B). 

(’84) 10 Cal 410 (412). 

(’ 80 ) AIB 1980 Mad 489 (489). (Omission to serve 
notice of sale proclamation.) 

(’80) 2 Mad 264 (270). 

(’18) AIB 1918 Oudh 879 (886). 

(’21) AIB 1921 Pat 64 (57). 

(’19) AIB 1919 Pat 896 (398). 

ISee case (’86) 40 Cal W N 428. (Mortgage 
decree — ^Execution sale— Suit for declaration of 
invalidity on ground of wrongful and fraudulent 
inclusion of pretties not comprised in the 
mortgage — ^Smt not nudntainable.) 

(’05) 1 CalLJbur476(480,481):82Cal957(FB). 

8CP0. 89. 
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54. Fraud anterior to sale. See Note 63 above. 

55. Fraud in publisMnd and conducting the sale. — As has been seen in 
Note 51 ante, the question of setting aside an execution sale on any ground is, as 
between the parties, one falling under this Section. This would therefore include an 
application to set aside a sale for fraud in publishing and conducting the sale.^ The 
question, however, whether such an application falls within the terms of 0. 21 B. 90 
is important because, if it does, the Court cannot, except under the conditions specified 
in that Buie, set aside the sale. (See Note 61.) It is also important for the purpose of 
determining whether it is a decree or only an appealable order. For, if it is one covered 
by 0. 21 B. 90, it is only an appealable order though it may fall under Section 47 
also, inasmuch as Section 2 clause (2) enacts that the word “decree** includes the 
determination of any question within Section 47 but does not include any adjudication 
from which appeal lies as an appeal from an order. The word “fraud** was absent in 
Section 311 of the old Code corresponding to 0. 21 B. 90 of the present Code, and, 
in the absence thereof, it was held that an application to set aside a sale on the ground 
of fraud could only come under Section 244 (now Section 47) and not under Section 
311.^“ Under the present Code, however, 0. 21 E. 90 covers such cases* though the 
provisions of the new Code cannot retrospectively afifect the character of an order 
passed under the old Code and take it out of the Section.* 

An application to set aside a sale on grounds not within 0. 21 Br. 90 and 91 
falls, as has been seen in Note 51 ante, under Section 47 only and the order on such» 
application is appealable as a decree.* See Notes under 0. 21 E. 90, Note 10. 

66. Other grounds for setting aside sale. — See Notes 57 to 71, infra. 

57. Property not saleable. — See Note 45 above. 

58. Reversal of decree. — As has been seen in Note 51 ante, the question' 
between the parties of setting aside the sale on any ground (including the ground of 
reversal or variation of the decree) is one in execution falling within this Section. As- 
to whether a claim for restitution of properties taken in execution of such a decree 
is one in execution of the decree or not, see Notes 30 and 33 of Section 144 infra. 


59. Amendment of decree after sale. — See Notes 39 and 58 above and 
Notes 4, 13, 30 and 33 to Section 144 infra. 


60. Ex parte decree set aside after sale. — Whore a property is sold in* 
execution of an ex parte decree and purchased by the decree-holder and the decree 
is subsequently set aside under 0. 9 B. 13, an application under this Section and not 
a suit is the remedy to set aside the sale.^ See Note 51 ante. 


(’38) AIR 1938 Lah 690 (691). (Application under 
O. 21 R. 89 fraudulently removed and Court 
not passing orders thereon — Question of fraud 
cannot be agitated in a separate suit.)] 

Note 55 


1. (’31) AIR 1931 Pat 97 (98). 

la. (’05) 2 All L Jour 469 (470) : 27 All 702. 
(’04) 31 Cal 386 (390). 

(’99) 26 Cal 539 (540, 544, 645). 

(’89) 26 Cal 324 (326, 331). 

(’92) 19 Cal 341 (344, 345). 

(’91) 18 Cal 139 (143). 

(’82) 5 Mad 217 (219). 

2. (’ll) 9 Ind Cas 135 (135, 136) (Cal). 

(’29) AIR 1929 Nag 180 (131) : 25 Nag LR68. 
(’26) AIR 1928 All 854 (864). 


(’81) AIR 1931 Rang 179 (180). 

[See (’28) AIR 1928 Lah 444 (444).] 

3. (’12) 16 Ind Cas 690 (691) (Cal). 

4. (’94) 7 0 P L R 14 (15). (Irregularity in 
attachment and sale.) 

(’19) AIR 1919 Pat 896 (898). 

(’87) AIR 1937 All 407 (410). (Application to set 
aside sale on the ground of its teing null and void.) 
(’86) AIR 1986 Lah 573 (574). (Order setting aside* 
sale for want of jurisdiction to sell property 
without attachment— Second appeal lies.) 

[See also (’24) AIR 1924 Mad 778 (779)i.l 
Note 60 

1. (1900) 27 Cal 810 (818, 814). 

(’1900) 27 CaU97 (200). 

(’09) 1 Ind Cas 744 (744) : 81 AU 804r 
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61. Want of noiloe under 0. 21 Rr. 16, 22 and 66. An objection against 
a sale in execution of a decree on the ground that no notice was served on the 
judgment-debtor under 0. 21 B. 22,^ or under Buie 66,^ and an application to set it 
aside on that ground is one falling under the Section. Where, however, such notice 
is not necessary the question cannot be considered to be one under the Section.^ The 
question of the irregularity or illegality of a notice under 0. 21 B. 16, and its effect 
upon execution proceedings and sale is, as between the parties, one that must be 
determined under this Section.* 


62. Purchase by decree-holder sithout permission.— A judgment .debtor 
seeking to set aside a sale of his land on the ground that the decree-holder has pur- 
chased it without permission to bid, must proceed only under this Section and not 
by a suit.' 

63. Setting aside sale on deposit. — Under the old Code, an order under 
Section 310 A (0. 21 B. 89) was not appealable as an order and it was held that a 
question of setting aside a sale on deposit of the decree amount was, as between the 
parties, -one under Section 244 (now Section 47) of the Code, and open to second 
appeal.' Under the present Code, however, such an order is only an appealable order 
and, though it may be one under Section 47 also, is not a decree open to second 
appeal.* See Note 55 above. 


64. Judgment-debtor having no saleable interest.— Order 21 B. 91 enacts 
that a purchaser at tho execution sale can apply to have the sale set aside on the 
ground that tho judgment-debtor had no saleable interest in the property sold. 
Obviously, such an application is not one between parties to the suit and does not lie 
under Section 47.’ A judgment-debtor seeking to set aside the sale on the ground that 


(’20) AIR 1920 Bom 12 (12) : 44 Bom 702. 

(’19) AIR 1919 Bora 175 (170) : 43 Bom 236. 

(’07) 6 Cal L Jour 102 (104). 

(’99) 3 Cal W N 6 (7). 

(’98) 25 Cal 175 (177, 178). 

Note 61 

1. (’26) AIR 1926 Gal 539 (540). 

(’18) AIR 1918 Cal 171 (172). 

(’3l) AIR 1931 All 145 (140). 

(’81) 3 All 424 (426). 

(’dl) AIR 1931 Cal 555 (656) : 58 Cal 825. 

(’12) 15 Inti Cas 506 (507) : 40 Cal 45. 

(’ll) 9 Iiid Gaa 584 (585) (Cal). 

(’10) 5 Ind Caa 390 (393, 394) (Cal). 

(’93) 21 Cal 19 (22, 23). 

(’30) AIR 1930 Mad 12 (16). 

(’24) AIR 1924Mad 431 (436,487): 47 Mad 288 (FB). 
(’26) AIR 1926 Pat 397 (397). 

(’24) AIR 1924 Pat 67 (68). 

2. (’08) 82 Bom 672 (674). 

(’35) AIR 1986 Mad 488 (439). 

(’30) AIR 1930 Mad 489 (489). 

(’25) AIR 1926 Mad 1142 (1142). 

(’20) AIR 1920 Mad 481 (484). 

(’19) AIR 1919 Pat 896 (898). 

(’24) AIR 1924 Rang 124 (124) : 1 Bang 688. 

3. (’24) AIR 1924 Pat 111 (112) : 2 Pat 916. 

4. (’20) AIR 1920 Lab 261 (268). 

Note 62 

1. (’22) AIR 1922 P 0 886 (888) : 49 Ind App 
812 : 1 Pat 788 (P 0). 

(’01) 28 AU 478 (480). 


(1900) 22 All 108 (110). 

(’98) 22 Bom 271 (277). 

(’87) 11 Bom 588 (590). 

(’82) AIR 1982 Cal 672 (674) : 36 Gal W N 125 
(126, 127) : 59 Cal 956. (Receiver having no 
special leave to bid.) 

(’28) AIR 1928 Lab 666 (667). 

(’12) 17 Ind Caa 126 (126) (Mitd). 

(’93) 16 Mad 287 (289). 

(’82) 5 tiad 217 (219). . 

Note 63 

1. (’07) 29 All 276 (276). 

(’07) 81 Bom 207 (214). 

(’01) 25 Bom 418 (422). 

(’ll) 10 Ind Caa 61 (.53) (Cal). 

(’08) 7 Civl L Jour 282 (284). 

(’01) 28 Cal 73 (76). 

(1900) 6 Cal W N 67 (60). 

(’97) 1 Cal W N 708 (705). 

(’10) 8 Ind Caa 856 (866) (Mad). 

(’07) 30 Mad 607 (608). 

(’98) 21 Mad 416 (417). 

(’02) 6 Oudb Caa 877 (378). 

2. (’20) AIR 1920 Bom 60 (60) : 44 Bom 472 

(473, 474). ^ 

(’ll) 10 Ind Caa 346 (846) : 38 Cal 889. 

(’10) 6 Ind Caa 678 (673) (Cal). 

(’26) AIR 1926 Mad 620 (621). (Donbtiul if a second 
appoalliea from an order onto 0.21 B. 89 even if 
auction-puTchaaec is tho decree-holder.) 

Note 64 

1. (’09) 8 Ind Cae 488 (489) (Cal). 


Bsotion IT 
Notss 61~6i 
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8Mtloiii7 be had no saleable interest cannot do so under Q. 31 B. 91. Not can he. as against 
HotM 61-69 the auction-purchaser, do so under Section 47. as the question is not one between 
parties to the suit.* As against the decree-holder, however, such an application will 
clearly fall under Section 47 and a fresh suit will be barred in respect of such relief.* 
But where the sale is in execution of a mortgage decree, an objection that the judg. 
ment.debtor had no saleable interest in the property is really an attack on the decree 
itself and cannot be gone into by the executing Oourt.* 

66. Sale In oontraventlon of the Transfer of Property Aot. — A sale of 
property in contravention of the provisions of Order 34 of this Code can be set aside, 
as between the parties to the suit, only by an application under this Section and not 
by a Buit.^ 

66. Sale In oontravention of stay order. — An application to set aside a 
sale held in contravention of a stay order is as between the parties to the suit one 
under this Section.^ But where the original application for stay as well as the order 
for stay is without jurisdiction, as where an application was made to the original 
Court after the transfer of the decree to the Collector for execution under Section 68 
of the Code, an application to set aside the sale on the ground of its being one in 
contravention of the stay order is not one under Section 47.* 

67. Sale in oontravention of Injunotlon order. — Where a judgment-debtor 
seeks to set aside the sale on the ground that it was held during the pendency of a 
temporary injunction, his remedy, if any, is by an application under this Section and 
not by a separate suit.* It has been held that where a sale takes place in contra- 
vention of an express direction of the Court, the latter has an inherent power to set 
it aside suo motu? 

68. Sale not warranted by decree. — The proper procedure to set aside a 
sale on the ground that it is not warranted by the terms of the decree or that it was 
held in contravention of the directions contained therein is, as between the parties to 
the suit, by an application under this Section and not by a suit.* 

69. Sale under tlme>barred decree. — A separate suit does not lie to set 

aside a sale in execution of a decree on the ground that at the time of execution it 
was barred by time ; the remedy as between the parties to the suit is by an applica- 
tion under this Section.* See also Order 21 Buie 94. 


(’33) AIB 1933 Ijah 670 (573). (To sot asido aalo 
on the ground that non-mortgaged properties 
have been sold before sale of mortgaged properties.) 

2. (’83) 1883 All W N 318 (218). 

(’24) AIB 1924 All 273 (274). 

[See also (’86) 7 All 641 (644).] 

3. (’88) 1888 All W N 218 (318). 

4. (’26) AIB 1936 Pat 202 (204): 4 Fat 696. 

(’29) AIB 1929 Bang 276 (276). 

Note 65 

1. (’17) AIB 1917 P 0 121 (123) : 45 Ind App 64: 
41 Mad 403 (PC). 

(’06) 38 All 681 (683, 683). 

(’21) AIB 1931 Bom 286 (287, 288): 46 Bom 174. 
’07) 9 Bom L B 462 (466). 

’08) 85 Cal 61 (66, 80) (PB), 

(’06) 33 Oal 283 (286). 

(’08) 80 Oal 142 (168). 

(’07) 80 Mad 818 (316). 

(1900) 28 Mad 377 (883). 


(’99) 22 Mad 347 (349). 

(’05) 8 Oudh Gas 827 (837). 

Note 66 

1. (’26) AIB 1926 All 457 (459). 

(’24) AIB 1924 All 698 (699). 

2. (’28) AIB 1928 Bom 189 (190): 52 Bom 290. 

Note 67 

1. (’06) 3 All L Jour 694 (696). 

2. (’31) AIB 1981 Lab 844 (844): 12 Lab 603. 
(’88) AIB 1988 Mad 899 (400, 401). 

Note 68 

1. (’25) AIB 1926 All 661 (662). 

’76) 24 Suth W B 463 (462). 

’28) AIB 1928 Mad 140 (141). 

(’17) AIB 1917 Mad 877 (879). 

’13) 18 Ind Oas 188 (184) (Mad). 

’28) AIB 1928 Bang 216 (217). 

Note 69 

1. (’18) 21 Ind Oas 988 (940) (Oal). 

(’78)28 Suth WB 267 (268). ... 
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70. Sale without Julsdidtioii. — Even ^hace the sale is held without juris- Seotion IT 
diction, as where, at the time of the sale the judgment-debtor is dead,^ or the property Noteii 70*Tla 
is outside the territorial jurisdiction of the Cburt,^ a party seeking to set aside the 

sale on- that ground must do so under this Seotion. 

71. Other grounds for setting aside sale. — A judgment-debtor may seek to 
set aside an execution sale on grounds other than the ones set out above in Notes 64 
to 70. The following are some of the cases in which only an application under this 
Section lies and not a separate suit — 

(a) Where the receiver of an insolvent's estate seeks to set aside an execu- 
tion sale on the ground of a prior adjudication of the debtor.^ 

(b) An objection by the judgment-debtor to the sale founded on a misdescrip- 
tion of the terms of the decree in the execution application.^ 

(c) An objection by the judgment-debtor that the execution sale was void 
on the ground that the auction-purchaser, the liquidator of the decree-holder company, 
was not competent to bid for, and purchase, any property as liquidator under law.® 

( d) Where the decree-holder seeks to set aside a sale on the ground of mate- 
rial irregularity in that the permission granted to him to bid has been modified behind 
his back.^ 

( e) Where the sale is sought to be set aside on the ground of failure of the 
purchaser to make the deposit of 25 per cent, recjuired under 0. 21 R. 84.® 

(f) Where it is sought to be set aside on the ground that the decree has 
been satisfied before the sale.® 

( g) Whore the decree-holder seeks to set aside the sale on the ground that 
the decree-holder's own property was sold by mistake instead of that of the judgment- 
debtor.^'® See also Note 6 to 0. 21 R. 64. 

(h) Where the sale is sought to be set aside on the ground that the petition 
to set aside the sale was compromised behind the applicant's back and in fraud of his 
rights,® or by the judgment -debtor's son without authority.^® 

( i) Where a receivei* apixjinted under 0. 40 R. 1 purchases the property in 
court-sale in the capacity of docroe-holdor without obtaining special leave for that 
purpose, even though he has obtained leave under 0. 21 R. 72.^^ 

7ia. MiscellaneouB. — Apart from the particular classes of questions relating 
to the execution, discharge or satisfaction of the decree, discussed in Notes 29 to 71 

(73) 20 Suth W R 6 (6). 

(70) 13 Suth W R 273 (274, 275). 

Note 70 

1. (’16) AIR 1915 Oal 268 (271). 

(’90) 12 All 440 (446) (FB). 

2. (’24) AIR 1924 All 261 (262, 263) : 46 All 
153. 

(*90) 17 Cal 699 (704) (FB). 

Note 71 

1. (’17) AIR 1917 Mad 924 (925). 

(’85) AIR 1936 Oal 603 (504) ; 62 Oal 467. (The 

receiver is the representative of both the insol- 
vent and his creditor.) 

2. (’98) 8 Mad L Jour 115 (116). 

3. (’28) AIR 1928 Lah 666 (667). 

4. (’25) AIR 1925 Oudh 881 (882). 

5. (’89) 16 Oal 88 (86, 89). 


(’ll) 9 Ind Oas 66 (67) (Cal). (Failure to pay the 
amount makes the sale void.) 

6. (1900) 22 All 86 (88). (Suit by docree-holdcr 
and judgment-debtor against auction-purchaser.) 

(’94) 16 All 5 (8). 

(’ll) 12 Iiid Oas 911 (912): 36 Bom 156. 

(’18) 21 Ind Oas 938 (942) (Cal). 

(’ll) 9 Ind Gas 462 (462) (Low Bur). 

[See also (’97) 21 Bom 468 (464). (Bona fide pur- 
chaser — Sale cannot be set aside.) 

(’10) *37 Cal 107 (116). (Bona fide purchaser— 
Sale cannot be set asido on ground of satisfac- 
tion of decree if the same is not certified to 
Court.)] 

7-8. (’28) AIR 1928 Oal 865 (867). 

9. (’09) 8 Ind Oas 116(117) (Oal). 

10. (’02) 24 All 209 (210, 211). 

11. (’82) AIR 1982 Oal 672 (674): 69 Oal 956. 
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fleotion 47 
Hote 71a 


Buprat the following have also been held to be questions coming within the Section — 

1. A question as to the legality of the procedure or the jurisdiction of the 

executing Court to order a sale.^ 

2. An order deciding whether a decree is time-barred or not.^ 

3. An order directing execution to issue or refusing to execute a decree.^ 

4. An order recognising, or refusing to recognise, an assignment of a decree.^ 

5. The determination of a question in execution as to who is the legal 

representative of a party to the suit.® (See also Note 27.) 

6. An order on an application for transfer of a decree.® 

7. An order directing mortgaged proi)erties to bo sold in a particular order.^ 

8. All questions regarding liability to attachment and sale.® 


Note 7 la 

1. (’29) AIR 1929 Lah 449 (452). 

(’80) AIR 1930 Mad 414 (415). (Objection regard- 
ing defect of attachment.) 

(’2(» AIR 1920 Lah 443 (444). 

(’20) AIR 1920 Oudh 21 (22). 

(’28) AIR 1928 Rang 40 (41): 5 Rang 775. (Refu- 
sal of the transmitting Court to decide executa- 
ability of decree and leaving it to the executing 
Court.) 

2. (’24) AIR 1924 Pat 683 (685, 686). 

(’29) AIR 1929 All 287 (287) : 61 All 640. 

(’18) 21 Ind Cas 938 (940) (Cal). 

(’14) AIR 1914 Lah 415 (416) : 1913 Pun Re No. 

110 . 

’86) AIR 1986 Mad 801 (801). 

’27) AIR 1927 Mad 842 (843). 

3. (’15) AIR 1915 Cal 238 (239). 

(’15) AIR 1916 Mad 197 (198) ; 12 Ind Cas 664 
(666) ; 37 Mad 29. 

(’16) AIR 1916, PC 88 (89) (PC). (Disallowing 
judgment-debtor’s objections to execution.) 

(’14) AIR 1914 All 288 (289). (Do.) 

(’88) 1888 All W N 245 (246). (Do.) 

(’01) 28 Cal 81 (88) (Do.) 

(’83) 9 Cal 872 (874). (Do.) 

’13) 19 Ind Cas 921 (922) (Lah). (Do.) 

’16) AIR 1916 Upp Bur 1 (2) : 2 Upp Bur Rul 
119. (Order refusing to execute.) 

(’27) AIR 1927 All 574 (675). (Do.) 

(’03) 25 All 443 (445). 

(’87) 1887 All W N 19 (20); 9 All 229. (Refusal to 
execute for the amount claimed.) 

(’83) 5 All 212 (218,214). (Order requiring succes- 
sion certificate before execution.) 

(’88) 7 Bom 801 (802). (Refusal of an order under 
0. 21 R. 21.) 

(’37) AIR 1937 Cal 426 (426). (Order directing 
execution to proceed.) 

’09) 1 Ind Cas 284 (284, 285) (Cal). 

’29) AIR 1929 Lah 390 (390). (Order holding that 
amount due under an instalment decree did not 
fall duo under a default clause.) 

(’24) AIR 1924 Lah 604 (604, 605). (Refusal to 
execute against the person of the judgment- 
debtor.) 

(’20) AIR 1920 Lah 117 (118). 

(’85) AIR 1935 Mad 647 (648). 

(’08) 31 Mad 406 (408). 

(’94) 17 Mad 894 (895). (An order under 0.21 R.15 


allowing one of several decree-holders to apply 
for execution.) 

(’26) AIR 1926 Pat 202 (208): 4 Pat 696. (On the 
ground that property comprised in the dercee 
not saleable.) 

(’22) AIR 1922 Fat 69 (60). 

(’36) AIR 1936 Pesh 46 (47). (Order refusing exe- 
cution and directing the filing of a fresh appli- 
cation.) 

(’17) AIR 1917 Low Bur 179 (179) : 8 Low But 
Rul 300. (^fusal to execute a decree against a 
partner obtained against a firm.) 

4. (’02) 25 Mad 545 (545). 

(’16) AIR 1916 Cal 471 (472). 

(1900) 27 Cal 670 (672). 

(’22) AIR 1922 Lah 396 (397). 

(’38) AIR 1988 Mad 78 (79). 

(’17) AIR 1917 Mad 605 (606, 607). 

(’17) AIR 1917 Mad 293 (294): 40 Mad 299. (Order 
recognizing assignment and allowing execution 
is a decree.) 

(’15) AIR 1915 Mad 1188 (1140). 

(’10) 6 Ind Cas 199 (199) (Mad). 

’02) 25 Mad 883 (885). 

■25) AIR 1925 Pat 449 (460): 4 Pat 120. 

(See (’68) 10 Suth W R 144 (145).] 

[But see (’85) AIR 1985 Lah 609 (610). (Revet- 
sing AIR 19M Lah 828.) 

(’29) AIR 1929 Lah 51 (52).] 

5. (’25) AIR 1925 All 578 (579) : 47 All 365. 

(’26) 98 Ind Cas 783 (783) (Mad). 

6 . (’04) 8 Cal W N 575 (577). 

[But see (’10) 8 Ind Cas 168(171): 85 Bom 103. 

7. (’26) AIR 1926 Mad 834(835). 

(’24) AIR 1924 Mad 365 (366). 

(•08) 7 Cal L Jour 270 (272). 

(’78) 4 Cal L Rep 27 (28). 

(’25) AIR 1925 Pat 484 (485). 

8. (’05) 9 Cal W N 972 (972). 

(’34) AIR 1934 Nag 82 (82, 88): 30 Nag L R 185. 
(’76) 1 All 668 (669, 675) : 6 Ind App 87 (TC). 

(Appeal from order misconstruing a decree lies.) 
(’09) 1 Ind Cas 78 (78) (All). (Order under S. 63.) 
(’33) AIR 1933 Bom 186 (186). 

(’17) AIR 1917 Cal 182(182). (Orderunder S. 63.) 
(’14) AIR 1914 Cal 828 (829) : 41 Cal 418. 

’97) 24 Cal 473 (487, 489). 

’20) AIR 1920 Lah 117 (118). 

(’26) AIR 1926 Oudh 193 (194). 

(’17) AIR 1917 Oudh 96 (99). 
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9. A qaeBtion relating to the enforcement of reliefs granted by a decree* 

10. An order for arrest of. or an order refusing to arrest, or an order deciding 

the legality or otherwise of the arrest of a judgment-debtor.'* 

11. An order enforcing a decree under 0. 21 R. 32." 

12. A question relating to restitution of property or refund of money.'* 

[There, however, seems to be a conflict of decisions on this point, 
^tion 144 Note 33.] 

13. An order deciding whether anything is due under a decree.'* 


'f'08) 11 Oudh Cas 41 (48). (Order under S. 63.) 
i’iS) AIR 1923 Pat 134 (134). 

4'20) AIR 1920 Sind 14 (16) ; 13 Sind L R 210. 
(>27) AIR 1927 Gal 411 (412) : 54 Cal 524. 
(Unexecuted decree for possession — Fresh suit 
for possession barred by S. 47.) 

(’22) AIR 1922 Pat 407 (407) : 1 Pat 167 (Do.) 
(’21) AIR 1921 All 369 (372) : 48 AU 170 (Do). 
C96) 1896 All W N 69 (70). 

.(’88) 1888 AU W N 230 (231). (Decree declaring 
maintenance must bo enforced in execution.) 

(’78) 2 Bom 494 (497). (Do.) 

<’98) 26 Cal 441 (447). (Do). 

19 Cal 139 (146) (FB). (Do). 

{’72) 15 Suth W R 128 (129). (Do.) 

{’89) 12 Mad 188 (186). (Do.) 

{’87) 9 All 88 (84). (Decree declaring maintenance 
must bo enforced in execution — Decree for main- 
tenance by payment of a 6xod rate per mensem, 
stands exactly on the footing of a decree order- 
ing payment by instalments.) 

{’87) 1887 All W N 198 (198). 

{’22) AIR 1922 Bom 380 (881) : 46 Bom 226. 
(Working out oiuitios in partition decrees.) 

(’03) 5 Bom L R 648 (650). (Do.) 
r’26) AIR 1926 Oudh 230 (231). (Do.) 

’ll) 9 Ind Civs 1034 (1037) (Cal). 

{’69) 1869 Pun Re No. 24. 

. ’06) 29 Mad 181 (182). 

I ’70) 6 Mad It 0 R 13 (14, 15). 

{’25) AIR 1925 Nag 239 (240). 

{’31) AIR 1931 Pat 296 (298). 

{’85) 9 Bom 108 (110). (Decree should contain 
directions for paying future maintenance.) 

[But tee (’94) 16 All 179 (181). (Decree did not 
6x any time fur pa>'montof future maintenance 
—Separate suit maintainable.)] 

10. (’09) 8 Ind Cas 46 (46, 47) : 32 All 3. (Order 
for arrest.) 

(’24) AIR 1924 Lah 360 (360). (Do.) 

{ 35) AIR 1935 AU 364 (866). 

{’37) AIR 1937 Lah 706 (707). 

{’22) AIR 1922 Lah 259(259). (Refusing to arrest.) 
{’19) AIR 1919 Lah 16 (16): 1 Lah 77. (Do.) 

{’96) 1896 Pun Re No. 69, page 838. (Order for 
arrest.) 

(’24) AIR 1924 Mad 900 (900). (Deciding legality 
of arrest.) 

{’17) AIR 1917 Mad 187 (187). (Do). 

{’10) 5 Ind Cas 909 (910) (Mad) (Do.) 

{’98) 21 Mad 29 (80). (Do.) 

(’86) AIR 1936 Rang 867 (867). 

[But tee (*29) AIR 1929 Rang 161 (161): 7 Rang 
110. (If objection is not taken and decided there 


is no decision of a question under this Section.)] 

11. (’19) AIR 1919 Mad 1071 (1071). 

(’19) AIR 1919 Cal 674 (675): 46 Cal 103. 

(’14) AIR 1914 AU 105 (106). 

(’31) AIR 1931 Pat 179 (180, 181). (Decree for 
specific performance of sale — No express provi- 
sion for delivery of possession in decree — Exe- 
cuting Court can order possession us incidental 
relief.) 

[See also (’67) 7 Suth W R 872 (873).] 

12. (’05) 28 Mad 365 (856). 

(’83) AIR 1983 AU 429 (480, 431). 

(’98) 8 Mad L Jour 276 (277). 

(’28) AIR 1923 AU 894 (896) : 46 AU 369 (FB). 
(Order for restitution passed under 3. 151, C. P. 
Code). 

(’81) AIR 1931 Cal 779 (781). (Do.) 

(’22) AIR 1922 AU 190 (190). 

(’04)1904 AU WN65(55).(Bofnndof money taken 
■ by decree-holder under decree since annulled.) 
(’02) 24 AU 291 (293, 294). (Refund of sale pro- 
ceeds to auction-purchaser from decree-holder on 
setting aside sale.) 

(’81) 10 Cal L Rep 678 (676, 677). (Suit by decree- 
holder for money refunded to auction-purchaser 
— Insolvency of judgment-debtor — Barred by 
this Section.) 

(’37) AIR 1937 Mad 779 (781). (Stranger auction- 
purchaser applying for refund of purchase money 
on setting aside of sale — Appeal and second 
appeal lie from order on such application.) 

(’31) AIR 1931 Mad 588 (589, 500). (Restitution 
of possession includes removal of obstruction to 
possession put up subsequent to original decree.) 
’12) 14 Ind Gas 886 (836) (Mad). 

’39) AIR 1939 Nag 101 (102). (Defendant apply- 
ing for refund of surplus left after satisfying 
decree.) 

(’23) AIR 1928 Oudh 16 (17, 18). 

[See (’86) 11 Cal 862 (865).] 

[But see (’30) AIR 1930 Bom 132 (184): 54 Bom 
162. (Claim for refund of money paid under a 
decree on ground of subsequent events — S. 47 
no bar.) 

(’17) AIR 1917 Mad 217 (217). (Refund of poun- 
dage fee to third party auction-purchaser under 
0. 21 R. 98 — Not a question under this Sec- 
tion.)] 

13. (’1900) 22 All 248(246). 

’06) 8 Cal L Jour 276 (279). 

’25) AIR 1925 Cal 948 (949). (Claim for interest 
omitted in execution application.) 

(’86) AIR 1986 Lah 725 (727). (That the applica- 
tion purports to be one under S. 161, C. P. 0. 
, dc«s not take it out .of the purview of S. 47.) 


BeotionlT 
|[Qte Tilt 
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Igottoii M 


14. An order determining a question relating to the satisfaction of a deoree.^^ 

15. Disputes between the decree-holder and judgment-debtor under Section 50 

and Section 62.^^ 

16. Question of compensation payable by a judgment-debtor in possession in 

respect of waste committed by him.^^ 

17. An order enlarging, or refusing to enlarge, time for payment prescribed 

by a decree.^^ 

18. A question as to what was sold at an execution sale or as to the legality 

of the sale.^^ 


(’02) 26 Mad 287 (288). 

(’87) 10 Mad 867 (868). 

14 . (’29) 22 Mad 182 (186). 

(’84) AIR 1984 Oal 761 (761). (Sum paid in satifi- 
faction not given crodit — Objection falls under 
this Section and decision thereon is appealable.) 
(’30) AIR 1980 P 0 86 (90) (P 0). 

(’18) AIR 1918 All 889 (841). 

(’86) AIR 1986 Gal 646 (646). (Application to re- 
open satisfaction entered up — Question is one 
under Section 47.) 

’84) AIR 1934 Cal 761 (761). 

’82) AIR 1982 Gal 414(416). (Plaintiff advancing 
money to receiver under orders of Court — Recovery 
of such amount from judgment-debtor is a ques- 
tion under this Section.) 

(’29) AIR 1929 Gal 670 (671, 672). (But mistake 
arising out of negligence of party is no valid 
ground.) 

(’10) 8 Ind Gas 4 (6) (Gal). (Order distributing sale 
proceeds between first and second mortgagees.) 
(’01) 6 Gal W N 627(629). (Application tore-open 
execution proceeding on the ground that, satis- 
faction was report"^ by mistake.) 

’76) 28 Suth W R 166 (167). 

’86) AIR 1986 Lah 662 (664). (Decision in an 
application by the mortgagor-judgment-debtor 
under 0. 84 R. 5 depositing money in execution 
before confirmation of sale.) 

(’84) AIR 1934 Lah 685 (536). (Decree consigned 
to record room as satisfied on decree-holder fong 
given cheques — Cheques not cashed — Suit on 
basis of cheques is barred — Jurisdiction of exe- 
cuting Court to consider matter is not taken 
away.) 

(’38) AIR 1988 Lah 361 (362). 

(1900) 1900 Pun Re No. 40, page 147. 

(’24) AIR 1924 Oudh 104 (106) : 260udh Gas 345. 
(Question whether payment under a pre-emption 
decree was made in time.) 

’98) 1898 Pun Be No. 38, page 184. (Do.) 

’92) 1892 Pun Re No. 67, page 245. (Question 
arising in execution of pre-emption decree.) 

(’79) 1879 Pun Re No. 82, page 96. (Do.) 

(’85) AIR 1986 Mad 464 (466). (Order directing 
party to make a payment is one in execution.) 
(’19) AIR 1919 Mad 840(841). (Questionof decree- 
holder entering satisfaction while decree under 
attachment.) 

(’08) 81 Mad 864 (861). 

(’88) AIR 1988 Nag 868 (864). 

(’18) 18 Ind Gas 812 (318) (Oudh). 

(1900) 8 Oudh Gas 871 (338, 884). 

(*84) AIR 1984 Pat 202 (202). (Order on application 


to set aside order recording satisfaction of decree.) 
(’82) AIR 1982 Rang 64 (66). (Order under 0. 20 
B. 11 directing payment in instalments, AIR 
1926 Rang 192, Foil.) 

(’29) AIR 1929 Bang 191 (192). (Do.) 

also (’86) AIR 1986 Gal 687 (689). (Pur- 
chase of the equity of redemption of one of the 
several mortgaged properties or of share of the 
properties included in the mortgage decree by 
the mortgagee decree-holder before his execu- 
tion does not amount to pro tanto satisfaction 
of the decree.)] 

[But see (’82) 4 All 420 (422). (Whether in a 
pre-emption decree, amount was deposited in 
time is not under S. 47.) 

(’14) AIR 1914 Oudh 147 (148) : 21 Ind Gas 193 
(194) ; 17 Oudh Gas 14. (Do.) 

(’08) 11 Oudh Gas 144 (146, 147). (Do.) 

(’16) AIR 1916 Oudh 171 (172). (Order passed 
under 0. 20 R. 14 cl. 1, not within this Section.)! 

15. (’96) 17 All 246 (260, 261). 

(’27) AIR 1927 Rang 127 (127) : 6 Rang 44. 

(’18) AIR 1918 Lah 182 (188, 184). 

(’25) AIR 1926 Nag 880 (881). 

(’80) AIR 1980 Oudh 268 (270). 

(’37) AIR 1937 Rang 681 (688). 

16. (’28) AIR 1923 Bom 891 (892). 

(’88) AIR 1983 Mad 826 (882) : 67 Mad 49. 

(’25) AIR 1925 Bom 385 (385). 

(’85) AIR 1935 Lah 170 (171). (Damage caused to 
mortgaged property before confirmation of sale.) 
(’86) AIR 1985 Mad 280 (281). (Partition decree 
awarding property to a party — Such property 
damaged between date of decree and date of pos- 
session — Execution Gourt should assess the dam- 
ages.) 

(’06) 2 Oudh Gas 816 (818). 

(’24) AIR 1924 Pat 362 (364). 

[But tee (’83) AIR 1988 Lah 168(168). (Obiter.) 
(’37) AIR 1937 Mad 879 (881). (Do.)] 

17 . (’02) 26 Bom 121 (124, 125). (Decree for re- 
demption.) 

(’18) 18 Ind Gas 14 (16) : 85 All 116. 

(’14) AIR 1914 All 288 (289). 

(’24) AIR 1924 Oudh 179 (179). 

[See also (’29) AIR 1929 Lah 141 (141). (Order 
under 0. 21 R. 40 within S. 47.)] 

[But tee (’16) AIR 1916 Mad 694 (696): 89 Mad 
876. 

(’27) AIR 1927 Rang 811 (812): 5 Rang 616. (Gaso 
of specific performance.)] 

18 . (’10) 7 Ind Gas 91 (92) (Gal). 

(’88) 1888 All W N 281 (288): 10 AU 670. (Lega- 
lity of private sale was in question.) 
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19. A queetion as to discharge of a receiver.^* 

20. Enquiry regarding substituted share of judgment-debtor’s property or 

accretions to bis property.^ 

21. Questions relating to the enforcement of ^security or relating to orders 

requiring security under O. 41 R. 6.” 

22. As to questions under 0. 21 B. 71 and Section 73, see those Sections. 

23. As to application by decree-holder purchaser for refund of purchase money 

where the sale is set aside in a separate suit, see Note 4 to 0. 21 B. 93. 

24. Questions as to the absence of or irregularity in the attachment of the 

property to bo sold.*'* 

25. Question relating to payments by instalments under 0. 20 B. 11 as 

amended in Madras, Nagpur and Bangoon.^^** 

26. Question whether an instalment decree is executable in its entirety by 

reason of default in payments.*^” 

The following have boon held to bo questions not relating to execution, dis- 
charge or satisfaction of the decree — 

1. An order made by a Court exorcising a power given to it by a provision 
in a scheme framed in a scheme suit.^^ 


2. Questions relating to the rights of a third party subrogated to the 

rights of a mortgagee decree-holder by payment at the instance of the 
mortgagor.*® 

3. A mortgagor’s right to possession as against the mortgagee who is entitled 

under a decree to be in possession till his debt is paid off.*^ 

4. An objection by a prior mortgagee to the sale of the mortgaged property 

in execution of puisne mortgagee’s decree.** 

5. The enforcement of a right under a decree which merely declares it.** 


19. (’18) AIR 1018 Pat 60 (61) : 8 Pat L Jour 
613. (Receiver appointed during execution pro- 
ceedings.) 

(’80) 5 Bom 46 (48). (Receiver for management of 
estate appointed by a decree.) 

20. (’22) AIR 1922 P 0 64 (65): 1 Fat 378: 49 
Ind App 189 (PC). 

(’17) AIR 1917 Pat 268 (267) : 2 Pat L Jour 496. 
(’26) AIR 1925 P 0 86 (88) : 62 Ind App 137 : 49 
Bom 283 (PC). (Accretions.) 

(’29) AIR 1929 Oudh 268 (264, 265). 

(’17) AIR 1917 Pat 126(127, 128);8 Pat L Jour 889. 

21. (’18) AIR 1918 Mod 442 (442): 41 Mad 827. 
(’30) AIR 1980 Pat 108 (109, 110): 6 Pat 801: (AIR 

J919 P C 55, Poll.) 

(’82) 8 Cal 477 (478). 

(’84) AIR 1984 Rang 281 (282). (Obiter.) 

21a. (’80) AIR 1980 Mad 414 (415). 

21b. (’26) AIR 1926 Rang 192 (192): 4 Rang 247. 
(’82) AIR 1982 Rang 64 (56). 

21c. (’29) AIR 1929 Lab 890 (391). 

22. (’25) AIR 1925 P 0 156 (166) (PC). 

(’26) AIR 1926 Mad 130 (130). 

(’26) AIR 1926 Bom 167 (l67). (Power exercised 
by District Judge as persona designata.) 

(’27) AIR 1927 Mad 1110 (1110). 

[See (’88) AIR 1988 Rang 868 (864). (Orders 
passed _ merely for carrying out a scheme are 
orders in execution and appealable under B. 47 
— AIR 1926 P 0 166, Distinguished.)] 


[But see (’14) AIR 1914 Dow Bur 226 (228).] 

23. (’25) AIR 1926 Mad 129 (180, 181). 

(’06) 27 All 400 (402). 

(’05) 27 All 825 (332, 883) : 32 Ind App 128 (PC). 

(’22) AIR 1922 Lah 858 (860). 

[See (’82) AIR 1932 All 49 (50). (Questions as to 
priority of mortgages more, for suits than for 
execution proceedings.)] 

[See also (’09) 1 Ind Oas 744 (744): 81 All 864.)] 
[But tee (’lO) 5 Ind Cas 142 (148) : 87 Cal 282. 
(But the rights of a prior mortgagee-defen- 
dant getting subrogated must be decided in exe- 
cution.)] 

24. (’16) AIR 1916 Cal 48 (44). (Mortgagee in 
possession in pursuance of a decree for ejectment 
— Suit for redemption not barred by S. 47.) 

(’98) 20 All 606 (610). 

(’04) 6 Bom L R 1100 (1101). 

(’76) 12 Bom H 0 R 160 (162). 

25. (’27) AIR 1927 Mad 481 (482). 

(’26) AIR 1926 Nag 186 (186, 186). 

26. (’14) AIR 1914 All 108 (108, 104). (Declara- 
tion that defendant must vacate when plaintifi 
desires.) 

(’28) AIR 1928 Bom 866 (866). 

(’86) 164 Ind Cas 921 (926) (Cal). 

[See also (’06) 28 AU 72 (78). (Decree-holder 
making construction in excess of decree — Appli- 
cation for demolition under S. 47 does not &.) 
(’06) 2 AU L Jour 678 (676). (Do.)] 
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See also the undermentioned oases.' 

27 . (’ll) 9 Ind Oas 828 (828) (Lab). (Order of 
Court staying issue of warrant of attachment on 
judgment-debtor's representation that he would 
pay the amount within a particular time.) 

('88) AIR 1988 Pat 248 (249). (Partition decree 
among co-sharers giving plaintiff right to realize 
certain rents — Another co-sharex collecting it — 
Separate suit for such rent is not barred.) 

(’C9) 18 Moo Ind App 69 (76) (P C). (Claim for 
damages in respect of property purchased.) 

<’37) AIR 1987 All, 685 (686). (Decision of a claim 
in accordance with 0. 88 R. 8 is not one under 
S. 47.) 

(’29) AIR 1929 . All 666 (666). (Extending time 
fixed by a decree.) 

(’14) AIR 1914 All 440(441). (Suit for declaration 
of title under a prior decree for pre-emption.) 

(1900) 1900 All W N 185 (186). (Decree for pos- 
session— 'Judgment-debtor not allowed to set up 
claim for maintenance in execution proceedings.) 

('95) 17 All 243(244). (Order striking off execution 
but maintaining attachment.) 

(’89) AIR 1989 Bom 182 (188). (An order refusing 
to direct the value of the property to be stated 
in the sale proclamation under 0. 21 R. 66 is 
not a decree under S. 47 and is not appealable.) 

(’31) AIR 1981 Bom 295 (296, 297). (Extraneous 
terms forming consideration for a compromise 
decree — E xecuta ble .) 

(’89) AIR 1989 Cal 884 (885). (Court receiving 
notice, after sale, under the Bengal Agricultural 
Debtors Act— Question whether sale should be 
set aside is one under S. 47.) 

(’87) AIR 1987 Cal 211 (212) : I L R (1937) 1 Cal 
781. (An objection by thojudgment-debtorthata 
schcmejsanctioned by the Court under S. 153 of 
the Companies Act has superseded the decree 
which has, therefore, become incapable of exe- 
cution, relates to the execution or discharge of 
the decree and consequently comes within S. 47.) 

(’86) 164 Iiid Cas 602 (808) (Cal). (Where the 
execution proceedings taken in the Civil Court 
in pursuance of an award under the Co-o|)ora- 
tive Societies Act are set aside, and the Court 
passes an order under B. 151, Civil P. C., remit- 
ting the award to the arbitrator for rectification 
of certain errors therein, the order is not one 
falling under S. 47.) 

(’33) AIR 1933 Cal 668 (672): 60 Cal 801. (Trusts 
— Creditor of trustee— Right of subrogation to 
trustee’s right of indemnity can lie decided in 
suit by creditor against trustee, but not in exe- 
cution.) 

(’25) AIR 1925 Cal 286 (288). (Enforcement of 
provisions in a compromise decree extraneous to 
the subject-matter of suit is by separate suit 
though such provisions form consideration for 
compromise.) 

(’19) AIR 1919Cal 806(807). (Order merely allow- 
ing a payment directed by the decree.) 

(’13) 19 Ind Cas 904 (905) (Cal). (Order allowing 
decree-holder to withdraw execution proceedings.) 

(’12) 16 Ind Cas 548 (545) '(Cal). (Application by 
minor after majority to set aside sale on the 
ground of negligence of guardian.) 


(’08) 7 Cal L Jour 486 (488). (Refusal to grant 
sale certificate.) 

(’06) 4 Gal L Jour 211 (219). (Question whether a 
person has acquired a valid title in sale.) 

(1900) 4 Cal WN 89 (40). (Order on an application 
for review of an order dismissing an execution 
case for non-payment of process fees.) 

’28) AIR 1928 Pat 180 (188). (Do.) 

’99) 26 Cal 529 (581). (Order amending a sale 
certificate.) 

’97) 20 Mad 487 (489). (Do.) 

’38) AIR 1988 Lah 214 (215, 216). (Application 
for temporary alienation of judgment-debtor’s 
land— Mortgage created and mortgagee given 
possession though he had not paid the money — 
Decree recorded as fully satisfi^ by mortgage— 
Subsequent suit by decree-holder against mort- 
gagee for the money not barred, as question was 
not one relating to execution, discharge or satis- 
faction of decree.) 

(’88) AIR 1988 Lah 4 (5). (Amendment of decree 
under Ss. 151 and 152.) 

(’27) AIR 1927 Lah 887(387). (Order setting aside 
confirmation of sale.) 

(’24) AIR 1924 Lah 405 (407). (Infringement of 
rights declared by a decree— S. 4*7 does not apply.) 
(’18) AIR 1918 Lah 63(68): 1918 Pun Re No. 43. 
(Order amending a decree.) 

(’14) AIR 1914 Lah 24(25): 1914 Pun Re No. 12. 
(Suit against prior mortgagee for redemption 
and for possession against mortgagor decreed in 
favour of subsequent mortgagee — Subsequent 
suit for possession apiust mortgagor on the 
ground that redemption money had been paid 
not barred — S. 47.) 

(’07) 1907 Pun Re No. 5, page 80. (S. 47 bars a 
regular suit where question relating to execution 
is raised bona fide.) 

(’38) AIR 1938 Mad 307(813). (Decree in partition 
suit not engrossed on proper non-judicial stamp 
— Decree-holder applying to executing Court for 
having decree engrossed on proper stamp— Order 
of executing Court is not one under S. 47.) 

(’36) AIR 1936 Mad 733 (742, 743). (Question of 
paramount title cannot be raised in proceedings 
for execution of mortgage decree.) 

(’28) AIR 1928 Mad 296 (297). (Application by 
plaintiff for payment of money deposited by peti- 
tioner when applying for setting aside ex parte 
decree.) 

(’22) AIR 1922 Mad 68(63). (Decree-holder selling 
his own property by bona fide mistake — Remedy 
is bv separate suit.) 

(’18)' AIR 1918 Mad 914 (915). (Refusal of an 
application for cheque.) 

(’08) 31 Mad 37 (39, 40). (Claim for damages in 
respect of property purchased.) 

(’30) AIR 1930 Nag 199 (200) : 26 Nag L R 187. 
(Landlord acquiring the interest of judgment- 
debtor under S. 6, G. P. Tenancy Act, was held 
not to represent the judgment-debtor within the 
meaning of S. 47.) 

(’28) AIR 1928 Nag 827 (828). (Whether crops 
passed in a pre-emption decree which was silent 
about this.) 
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72. “Shall be deteFmlned by the OouFt exeouting the decree and not 
by a separate suit.’* — All objections that can be raised in execution under this 
Section “shall be determined by the Court executing the decree and not by a separate 
suit.“^ The words “by a separate suit’* have given rise to a conflict of decisions as 
to whether the bar of suit applies only where the questions are raised by a party as 
plaintiff in a suit, or whether it applies to such questions raised in defence to a suit 
as well. The High Court of Calcutta has hold that the Section bars a plea in defence 
also on the ground that the words “shall bo determined by the Court executing the 
decree” give exclusive jurisdiction over the matter to the Court executing the decree, 
and cannot be merely construed to mean that the executing Court must determine it 
if it is raised in the course of execution proceedings.^ But it has been also held by 
that High Court that where the defendant has been kept out of knowledge of the 
execution proceedings, until after the suit has been brought, by tlie fraud of the 
decree-holder, he could raise such objections by way of defence to the suit.‘^“ 

The High Court of Madras has, on the other hand, held that the bar is not 
applicable to pleas in defence.^ It has followed the undermentioned case of the 
Calcutta High Court^ which hold that the words “by a separate suit” cannot be taken 
to mean “in a separate suit.” In view of the fact, however, that the said case of the 
Calcutta High Court has been overruled by a later Full Bencli of that Court, the 
Madras decisions will have to be reconsidered. 

It has been hold that a plea that a suit is barred under this Section cannot 
be raised for the first time in appeal when it has not been raised in the first Court.** 


73. “ Determinedi ” meaning of. — The word “determined” shows that the 
questions contemplated by the Section are to be finally disposed of and the effect of 
the word is therefore to give the Court executing the decree jurisdiction to disix)se 
of finally such questions by granting appropriate relief.' 

74. “Court executing the decree,” meaning of. •— “The Court executing 
the decree” means only the Court executing the decree at the time token the 


(*29) AIR 1929 Oudli 809 (810). (Application for 
withdrawal of money in Court was treated as 
application for execution.) 

(’39) AIR 1939 Pat 242 (243). (Dccroe-holdcr 
attaching surplus profits of ghatwal estate raising 
objections to certain items in the estimate of 
receipts and expenditure of the estate — Order 
passed on objections is appealable.) 

(’23) AIR 1923 Pat 44 (44, 45). (Question of con- 
tribution as between defendants in a mortgage 
suit.) 

<’38) AIR 1938 Rang 2|92 (298). (Application under 

0. 21 R. 22 falls under this Section.) 

Note 72 

1. (’15) AIR 1916 P C 88 (89) (P C). 

(’33) AIR 1983 Mad 825 (883) : 57 Mad 49. (Sec- 
tion is mandatory— Court has no discretion to 
refer parties to a suit in respect of a matter fall- 
ing under the Section.) 

(’71) 3 N W P H C R 62 (63). 

(*81) AIR 1931 Bom 114 (118). 

(*20) AIR 1920 Cal 637 (538). 

(’01) 28 Cal 492 (495, 496). 

(’02) 1902 Pun ^ No. 8 page 80. 

(’88) AIR 1988 Mad 840(841). (Party to suit can- 
not evade this rule by joining with a stranger.) 


(’33) AIR 1933 Mad 166 (167): 66 Mad 447. (When 
once the Court finds that resort to S. 47 is the 
proper remedy it has no option but to decide; it 
cannot refer the parties to a suit.) 

(’31) AIR 1931 Rang 117 (121): 9 Rang 305 (FB). 

2. (’29) AIR 1929 Cal 374 (379) : 57 Cal 403 (FB). 
(Overruling 24 Cal 355; 26 Cal 946; 7 OWN 67; 
4 Ind Cas 168; AIR 1922 Cal 311. (The decision 
in AIR 1929 Cal 247 to the contrary must also 
be considered to be no longer law.) 

(’27) AIR 1927 Cal 106 (108) : 53 Cal 837. 

(’32) AIR 1982 All 49 (49). 

(’31) AIR 1931 Nag 27 (28, 29). 

[See also (’ll) 10 Ind Cas 90 (93) (Cal). 

(*10) 7 Ind Cas 467 (458) (Bom). (Judgment- 
debtor not allowed to raise objection to sale by 
way of defence to suit.)] 

2a. (’82) AIR 1982 Cal 826 (827) : 69 Cal 1242. 
(’29) AIR 1929 Cal 247 (249) : 56 Cal 467. 

3. (’21) AIR 1921 Mad 279 (280). 

(’09) 1 Ind Cas 221(222, 226) : 32 Mad 242. 

(’09) 1 Ind Cas 193 (194) (Mad). 

4. (’97) 24 Cal 355 (857). 

5. (’29) AIR 1929 Cal 874 (379); 67 Cal 403 (FB). 

6. (’86) 161 Ind Gas 43 (45) (Nag). 

Note 73 

1. (’14) AIR 1914 Mad 91 (98). 


SeottonW 
Notes 72-7i 
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filotloil 47 application is made. Therefore, it does hot inclnde the Court whioh has executed the 
lotM 74^7 decree and has thereby become functus officio, ^ or an Appellate Court.’ A Collector 
executing a decree transferred to him is not a “Court executing a decree” within the 
meaning of this Section.’ The Court whioh sends the decree to the Collector remains 
“the Court executing the decree” and hence a question coming under this Section 
can be entertained by such Court even after the decree has been transferred to the 
Collector for execution.’ The words “the Court executing the decree” do not restrict 
the applicability of the Section to proceedings initiated by the deoree.holder. The 
Section also applies to proceedings initiated by the judgment-debtor.’ See also Note 2 
to Section 70, infra. 

75. Powers of the exeoatln^ Court. — See Notes to Section 38 generally. 

76. Power to oonstroe decree. — Where there is no ambiguity in the terms 
of a decree the Court is bound to interpret it according to its plain moaning and cannot 
ignore its terms or assume mistake on the part of the parties.^ Where, however, there 
is any ambiguity in the decree, the executing Court may, and should, construe the 
decree in order to ascertain its precise meaning’ and, for this purpose, it may refer to 
the judgment and the pleadings in the case.’ In construing an appellate decree, the 
pleadings and the decree of the trial Court may be referred to,’ but not the statements 
in the judgment of the first Court whioh are not based on pleadings.’ See also Note 9 
to Section 38, ante. 


77. Rules of oonstruotion of decree. — There is no general rule for con- 
struing decrees ; each case depends on itself.^ The following general principles may, 
however, be found useful in interpreting decrees — 

1. A decree should be construed in accordance with law.* Where, therefore. 


Note 74 

1. (’84) 10 Cal 538 (640). 

(1900) 28 Mad 877 (380). (Includes applications 

made by the judgmout-debtoc.) 

(’71) 6 Mad U C B 804 (806). 

2. (’15) AIB 1915 Mad 41 (41). 

(’05) 29 Bom 71 (78). 

3. (’25) AIB 1926 All 146 (149) : 47 All 217. 

(’38) AIB 1938 Oudh 188 (189). 

4. (’88) AIB 1938 Oudh 188 (189). 

5. (1900) 28 Mad 377 (880, 382). 

Note 76 

1. (’10) 6 Ind Gas 75 (76) (All). 

(’16) AIB 1916 All 207 (208). 

(’28) 77 Ind Gas 167 (168, 169) (Gal). 

(’18) AIB 1918 Cal 245 (246). 

(’17) AIK 1917 Cal 288 (289). 

(’80) AIB 1980 Lah 689 (591). (Wording of the 
decree clear — Decree cannot be interpreted in 
the light of the reasoning or phraseology in the 
judgment.) 

(’25) AIB 1925 Lah 470 (471). 

(’24) AIB 1924 Lah 696 (698). 

(’18) AIB 1918 Mad 1287 (1292): 40 Mad 269 (FB). 

2. (’80) AIB 1930 Mad 688 (690): 68 Mad 760. 
(’24) AIB 1924 All 690 (690). 

(’07) 9 Bom L B 1861 (1862). 

(’87) 16 Bom 659 (661) (P B). 

(’84) 10 Cal 1092 (1094). (But where terms of 
decree are uncertain, any inquiry or evidence 
in execution to ascertain the same is barred.) 


’30) AIB 1930 Mad 688 (690) : 63 Mad 760. 

’30) AIB 1980 Oudh 302 (808). (The question 
whether a decree is or is not a purely declaratory 
decree can only be decided by examination of 
the decree itself.) 

(’98) 1 Oudh Gas 22 (27). 

3. (’21) AIB 1921 Cal 699 (700). 

(’81) AIB 1931 Cal 511 (518). 

(’31) AIB 1931 Mad 828 (881) : 64 Mad 682. 

(’85) AIB 1936 Oudh 89 (40, 41) : 10 Luck 416. 
(’30) AIB 1980 Oudh 866 (367). 

(’80) AIB 1980 Fat 586 (688) : 9 Pat 499. 

(’29) AIB 1929 Pat 746 (747). 

(’21) AIB 1921 Pat 860 (362). 

4. (’20) AIB 1920 Pat 192 (194). 

5. (’12) 14 Ind Gas 180 (181) (Oudh). 

Note 77 

1. (’19) AIB 1919 All 297 (298) : 41 All 478. 

2. (’ll) 12 Ind Cas 128 (126) : 35 Mad 560. 

’21) 65 Ind Cas 224 (224) (Pat). 

’24) AIB 1924 P C 188 (135) : 61 Ind App 286 : 
48 Bom 404 (PC). (Decree for possession on pay- 
ment of a certain amount within a time flx^ — 
Deposit in Court by a mortgagee from the plain- 
tiff — Deposit enures to the benefit of all parties 
interested in the fulfilment of the condition 
imposed by the decree.) 

(’24) AIB 1924 Cal 778 (778) : 61 Cal 820. (Decree 
for value of bills of exchange stated in sterling — 
Decretal amount in rupees is to be calculated as 
per rate of exchange on the date the bille matured.) 



QUB8TI0KS BEIiATINa TO BXBOUTION 


509 


the judgment .admits of two meaningSi it is wrong to construe it in a way which 
violates both law and equity.® 

2. Where the decree is consistent with either of two inconsistent views, that 
interpretation which is in conformity with the judgment should be adopted.* 

3. A construction which may, in future, result in a multiplicity of suits, 
should be avoided.® 

4. A decree must be construed in a fair and reasonable way so as to accele- 
rate its execution® and the benefit of the doubt ought to go to the judgment-debtor.^ 

5. In cases of conflicting descriptions of property in the decree, applicable to 
two different sets of facts, that which is certain, stable, and the least likely to have 
been mistaken, must prevail.® 

6. The interpretation to be put upon a consent decree ought to be the same 
as that to be placed on the original agreement between the parties.® 

6a. Similarly a decree passed on the basis of an award should be construed 
in the light of the award.®* 

7. W^horo a decree is passed in favour of A conditional on his paying into 
Court a certain sum of money “within 30 days of the decree becoming final,*’ a 
payment made within the time extended by Section 12 of the Limitation Act, but 
after the expiry of 30 days from the decree, is within time.'® Similarly, where the 
decree directs A to pay a certain sum to another within a certain time as a condition 
precedent to recovery of possession, the payment made within the same period from 
the date of the appellate decree is valid. 

8. A direction that the defendant “do pay a certain sum of money** imposes 
prima facie a personal liability on the defendant,^® though, no doubt, the words are 
not conclusive of the question.'®* 

9. A decree must be construed as a whole.'® 


78. Power to go behind decree. — See Note 8 to Section 38 and Note 29 ante. 

(’21) AIK 1921 Lah 42 (43) : 2 Lah 166. (posses- 
sion to bo Riven in case of default— Option not 
limited to first default.) 


(’23) AIR 1923 Oudh 241 (241) ; 26 Oudh Cas 69. 
(When under a decree, the contractual rate of 
interest ceases to lie payable at a given date and 
the court rate is substituted for it therefrom up 
to the date of realization, the court rate will bo 
chargeable on the whole amount due with interest 
at the contractual rate up to that given date.) 
(’21) AIR 1921 Oudh 108 (109, 110) : 24 Oudh 
Cas 209. (Where a decree awarded mesne profits 
but did not specify that they were future profits 
the decree must bo intended to give with posses- 
sion those mesne profits claimable by law up to 
the time of possession.) 

(’12) 16 Ind Gas 8G6 (866) (Oudh). (Do.) 

(’36) AIK 1936 Pat 803 (305). (Decree against 
puisne mortgagee in suit by prior mortgagee not 
to bo interpret^ to 1)0 a personal decree against 
the puisne mortgagee.) 

3. (’21) 60 Ind Gas 345 (346) (Lah). 

4. (’10) 6 Ind Gas 496 (496) : 32 All 821. 

(’18) 20 Ind Cas 827 (828) (Mad). 

(’23) AIK 1023 Gal 704 (704). 

(’17) AIR 1917 Cal 288 (289). 


5. (’22) AIR 1922 Oudh 34 (36). 

(’30) AIR 1930 Oudh 802 (303). 

6. (’20) AIR 1920 Pat 192 (193). 

(’33) AIR 1933 Cal 829 (331) : 60 Cal 794. (Court 
will lean against a construction which renders 
a decree inexccutable.) 

[See also (’31) AIR 1931 Cal 476 (478).] 

7. (’21) AIR 1921 Oudh 138 (138). 

8. (’14) AIR 1914 Oudh 280 (281) : 17 Oudh 
Cas 256. 

9. (’ll) 9 Ind Cas 875 (880) (Mad). 

9a. (’83) AIR 1983 Lah 505 (506). 

(’31) AIR 1931 Cal 511 (613). 

10. (’17) AIR 1917 All 825(325) :39 All 193. 

11. (’14) AIR 1914 Boml82(ld4):89 Bom 176. 

12. (’ll) 12 Ind Cas 689(690) (Mad). 

(’ll) 12 Ind Cas 184 (185) (Mad). 

(’29) AIR 1929 Mad 105 (108, 109) : 52 Mad 263. 
(Costs decreed against Official Receiver — Person- 
ally liable.) 

12a. (’ll) 12 Ind Cas 689(689) (Mad). 

(’84) AIR 1934 Oudh 46 (47). (Benefit of doubt 
to he given to judgment-debtor.) 

13. (’29) AIR 1929 Bind 98(X01):28 Sind LR 876. 
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QUESTIONS BELATING TO EXECUTION 


Beotioii VI 
Rotes 79-82 


79. Power to grant relief against forfeiture and penalty. — A cornprom 
raise decree is like a contract between the parties, subject to the exercise of the powers 
of a Court of equity to relieve against forfeitures and penalties, such powers being exer- 
cisable just as if a contract between the parties had contained the provisions in respect 
of forfeiture or penalty.^ In the case of such decrees, therefore, the executing Court 
can relieve against the forfeiture and penalty imposed by the decree.* The principle 
however will not apply where the decree is not based on any compromise. The effect 
of relieving against the penal clauses in such cases will be to attack the validity of 
the decree and cannot, therefore, be done by the Court executing the decree.* The 
High Court of Bombay has, however, held in the undermentioned cases^ that the 
executing Court can give relief to a party to the decree against the consequences of his 
default in not observing the obligations imposed upon him by the decree. 

An award is not a compromise or a contract and an executing Court cannot 
modify it on the ground of giving relief against a penalty imposed by it.® 

80. CoBtB. — An objection to the execution of the decree as regards costs, on 
the ground that the objectors were not liable to pay the same under the decree, is 
one under Section 47.^ See as to costs generally Note 28 to Section 36. 

81. IntereBt. — The question of payment of interest by way of compensation 
in cases of restitution of money ordered to be refunded on an execution sale being 
set aside is one within the Section.^ See also Section 34 generally and Note 23 to 
Section 144. Where a decree of Court which awards mesne profits under 0. 20 B. 12 
of the Code is silent as to interest, it is not open to the executing Court to fix the 
rate of interest and execute the decree allowing interest.* 

82. Court may treat a prooeeding as a suit or vice versa — Sub-seo- 
tion (2). — Afr has been observed in Note 1, this sub-section is new and gives legis- 
lative sanction to the practice followed under the old Code. A Court can, under this 
sub-section, treat a proceeding under the Section as a suit, or a suit as a proceeding.^ 
The rule is intended to obviate the injustice that might be caused to the parties by 


Note 79 

1. (’ll) AIB 1914 Mad 18(18). 

('01) 24 Mad 265 (270). 

(1660) 8 Moo Ind App 239(258) (PO). 

2. (’ll) 12 IndCas 334 (335) (Mad). 

(’25) AIB 1925 Mad 264 (264). 

(’33) AIB 1933 All 252 (254) ; 55 All 334 (FB). 
(’16) AIR 1916 Cal 391 (392). 

(’31) AIB 1931 Lah 696 (699). 

(’29) AIR 1929 Lah 390 (390). 

(’25) AIB 1926 Lah 180 (181). 

(’01) 24 Mad 265 (271). 

[Se« (’33) AIB 1933 Lah 23(24). (Power to relievo 
is not unrestricted — Court cannot interfere with 
effect of default if as a result thereof decree- 
holder merely seeks to take away concession 
allowed to judgment-debtor.) 

(’30) AIB 1930 Fat 234 (236). (Court can consi- 
der whether party has not, by his own action, 
forfeited his rights under the ^ree.) 

(’31) AIR 1931 Bind 42 (43) : 26 Sind L B 279. 
(Stipulation that in default of one instalment 
whole amount would be duo is not penal.)] 

3. (’10) 7 Ind Cas 683 (684) : 4 Sind L B 1. 

4. (’25) AIB 1926 Bom 404 (406). 

(’22) AIR 1922 Bom 170 (171) : 46 Bom 463. 


5. (’25) AIR 1925 Lah 180(181). 

Not. 80 

1. (’28) 109 Ind Cas 203 (204) (Oudh). 

Not. 81 

1. (’09) 3 Ind Cas 798 (799) : 31 AU 561 : 36 Ind 
App 197 ; 13 Oudh Cas 180 (PC). 

[See also (’27) AIB 1927 Mad 927 (926, 929).] 

2. (’31) AIR 1931 Mad 650 (652) : 54 Mad 965 
(FB). 

[See (’26) AIB 1926 Cal 605 (506) : 63 Cal 42. 
(Case of a maintonnuce decree.) 

Note 82 

1. (’07) 29 All 348 (360, 361). 

(’27) AIB 1927 Cal 614 (616) : 54 Cal 419. 

(’26) AIB 1926 All 387 (388) : 48 AU 362. 

(’13) 19 Ind Cas 622 (623) : 35 All 243. 

(’12) 16 Ind Cas 543 (644) (Cal). 

(’05) 32 Cal 332 (335). 

(’87) 14 Cal 606 (609). 

(’13) 18 Ind Cas 700 (700) (Lah). 

(’30) AIB 1930 Mad 12 (13, 14). 

(’16) AIB 1016 Mad 666 (666). 

(’16) AIR 1916 Mad 429 (420). 

(’14) AIB 1014 Mad 01 (02). 
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mistake in the initiation of porooeedings* and to avoid a valid claim being defeated on 
technical pdeas.** See also the undermentioned case.^*’ But it is not intended to save 
litigants from the trouble of choosing the proper forum and filing a plaint or an 
execution petition when it is discovered, in time, what is the proper forum and there 
is no further question about the matter.*® A proceeding cannot, however, bo treated 
both as a suit as yrell as an application.* 

The power under this Section is discretionary and may bo exercised accord- 
ing to the circumstances of each case.^ But two essential conditions must be satisfied 
before the Court can exercise its discretion and treat a suit as an application — 

1. The Court in which the suit is brought must have jurisdiction to execute 
the decree,* and 


(’12) 13 Ind Gas 204 (205) (Mad). 

(’10) 6 Iiid Gas 776 (776) (Mad). 

(’09) 1 Ind Gas 380 (381) (Mad). 

(’23) AIR 1923 Nag 94 (95). 

(’30) AIR 1930 Oudh 468 (470). 

(’38) AIR 1938 Pat 216 (220). 

(’86) AIR 1936 Pat 303 (305). 

(’16) AIR 1916 Pat 299 (300) : 1 Fat L Jour 43. 
[See aleo (’08) 5 Bom L R 1036 (1041).] 

2. (’15) AIR 1915 Mad 226 (227). 

(’81) AIR 1931 Mad 588 (590). 

2a. (’23) AIR 1923 Nag 94 (95). 

2b. (’86) AIR 1936 Bom 227(231): 60 Bom 516. 

2e. (’31) AIR 1931 Mad 270 (271). 

3. (’15) AIR 1915 Mad 226 (227). 

4. In the following cases suits were in the dis- 
cretion of the Court allowed to be treated as 
proceedings : — 

(’07) 29 All 348 (850, 351). 

(1900) 22 All 121 (123). 

(’38) AIR 1938 Gal 118 (116) : I L R (1938) 1 Gal 
280. 

(’35) AIR 1935 Gal 15 (17). (Suit for setting aside 
court sale in respect of properties not included 

. in the mortgirge.) 

(’27) AIR 1927 Gal 614 (615): 54 Gal 419. (Fur- 
chaser in execution of mortgage-decree — Title 
(jnestionod — Application under S. 47 and not 
suit is the remedy — Suit can be treated as a 
proceeding.) 

(’05) 32 Gal 332 (333). 

(’19) AIR 1919 Lah 430 (431, 432). 

(’07) 1907 Fun Re No. 5, p. 30. 

(’32) 35 Mad L W 103 (104). (Dismissal of prior 
jxecution petition is no bar for treating suit as 
proceeding.) 

(’30) AIR 1930 Mad 12 (13, 14). 

(’16) AIR 1916 Mad 429 (429). 

(’14) AIR 1914 Mad 91 (92). 

(’10) 6 Ind Gas 776 (776) (Mad). (Where a suit 
is barred under 8. 244, Givil F, 0., the plaint 
may be treated as an application under that 
Section.) 

(’09) 1 Ind Gas 880 (381) (Mad). (Flaint covering 
a question under S. 47, Civil F. C., may to 
treated as an execution petition.) 

' (’32) AIR 1932 Nag 198 (199). (Suit for restitn- 

" tion which is torrM under S. 144.) 

[See (’16) AIR 1910 Fat 299 (800): 1 Fat L Jour 
43.] 


In the following eases, a proceeding was 

allowed to be treated as a suit ; — 

(’26) AIR 1926 All 387 (888): 48 All 362. (Decree 
against a minor — Objection by the minor that 
the decree was not binding on him in execution 
proceedings by an application — Proceeding on 
the objection may to treated as suit.) 

(’12) 16 Ind Gas 548 (545) (Cal). (Do.) 

(’38) AIR 1988 Lah 177 (178). (Partition proceed- 
ings— Award declaring rights of parties without 
giving possession— Decree on award — Applica- 
tion for execution claiming possession with 
alternative prayer to treat application as a suit.) 

(’18) 18 Ind Gas 700 (700) (Lah). 

(’81) AIR 1931 Mad 81 (83). 

(’25) AIR 1925 Pat 16 (17): 3 Pat 344. (Proceed- 
ings in execution between rival assignees of 
decree regiirded by Court as suit.) 

In the following cases the Court refused to act 

under the Section ; — 

(’13) 19 Ind Gas 622 (623, 624): 35 All 243. 

(’09) 3 Ind Gas 495 (496) (All). 

(’04) 1 All L Jour 61 (63). 

(1900) 1900 All W N 196 (197). 

(’19) AIR 1919 Cal 674 (676): 46 Cal 103. 

(’24) AIR 1924 Mad 707 (708). 

(’09) 4 Ind Gas 728 (724): 32 Mad 425. 

(’31) AIR 1981 Oudh 45 (46): 6 Luck 452. 

(’15) AIR 1916 Oudh 134 (136, 136). 

5. (’10) 7 Ind Gas 55 (59) (Cal). 

(’34) AIR 1984 All 699 (700). (Party to suit in 
Small Cause Court objecting to attachment of 
property in execution of decree in same Court — 
Objection dismissed and declaratory suit filed in 
Munsif’s Court — Mnnsif’s Court cannot treat 


suit as application under 8. 47 and suit must to 


dismissed.) 

(’16) AIR 1916 All 184 (186). 

(’14) AIR 1914 Cal 691 (692). 

(’95) 22 Oal 488 (486). 

(’26) AIR 1926 Lah 165 (166): 7 Lah 1. 
(’86) AIR 1985 Mad 928 (926). 

(’20) AIR 1920 Mad 206 (207). 

(’09) 4 Ind Gas 728 (724) : 82 Mad 425. 
(’05) 28 Mod 64 (66). 

(’99) 33 Mad 847 (349). 

(’22) AIR 1922 Nag 189 (191). 

(’21) AIR 1931 Nag 180 (181). 

(’18) AIR 1918 Nag 103 (108). 

(’95) 8 0 P L R 8 (4). 
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2. the application should not have been barred by limitation at the date of 
the institution of the suit.* 

The power exercisable under this sub-section may not only be exercised by 
the original Court, but also by the Appellate Court, subject, howeyer, to the same 
two conditions, namely, that the original Court had jurisdiction to execute the decree^ 
and that the suit was filed within the limitation period prescribed, for applying under 
this Section.* 

The discretion given under this sub-seotion must be exercised when the plaint 
or application is filed, and after the procedure has once been determined at that stage 
(subject to the usual control of an appellate or revisional Court) it cannot thereafter 
be altered.*^ Hence, it has been held that where a claim suit has been filed and has 
proceeded to its conclusion, a Court in which an application for execution is subse- 
quently filed cannot treat such suit as an application to take a step-in-aid of 
execution for the purpose of saving limitation in respect of the subsequent execution 
application.*^ 

Where an application falling under this Section is dismissed on the merits and 
the applicant then brings a suit for the same relief, the suit cannot be converted into 
an application under this Section, on its being contended that such suit is barred by 
this Section. The remedy of the aggrieved party was to have appealed against the 
decision dismissing his prior application.*® 

Where a proceeding in execution is treated, under this Section, as a suit, the 
judgment-debtor who objects to the execution of the decree is in the position of a 
plaintiff and therefore he has to pay the court-fee duo to the Government in respect 
of the suit * 

88. Objection as to limitationi vhen to be oonsidered. — An objection as 
to limitation may be taken at any stage of the execution proceedings if the facts upon 
which the objection is based are patent upon the face of the record.^ 

See also Note 23 to Section 11. 


84. Appeal. — Where an order amounts to a determination of a question 
between the parties and relating to the execution, discharge or satisfaction of the 
decree, it will be a decree within the meaning of Section 2 cl. (2) and is appealable 
as such under Section 96.^ As to whether every such order is appealable, see Note 86, 


(*11) 10 Ind Cas 991 (992) : (1910) 1 Upp Bur 
Bui 66. 

6. (1900) 22 All 876 (377). 

(*11) 11 Ind Gafi 987 (989) : 85 Bom 452. 

*27) AIR 1927 Cal 106 (108): 58 Cal 837. 

1 *11) 10 Ind Gas 417 (420) (Cal). 

I *87) AIR 1987 Mad 580 (580). 

*25) AIR 1926 Mad 1198 (1200). 

*18) AIR 1918 Mad 180 (182). 

*17) AIR 1917 Mad 458 (463). 

*80) AIR 1980 Oudh 468 (470). (Plaint treated 
as an execution apiplication and as an applica* 
tion to take a step-in-aid.) 

[See (’88) AIR 1938 Nag S84 (686). 

[But see (’21) AIR 1921 Bom 285 (289): 45 Bom 
174. (Suit was treated as application to set 
aside sale and application was held time 
barred.)] 

7. (’96) 22 Cal 488 (486, 486). 

[See (’06) 82 Cal 382 (886).] 


8. (1900) 22 All 376 (877). 

(’27) AIR 1927 Cal 411 (411, 412): 64 Cal 624. 
■27) AIR 1927 Cal 106 (108) : 68 Cal 837. 

’06) 28 Mad 64 (66). 

8b. (’38) AIR 1938 Nag 534 (536). 

8b. (’88) AIR 1988 Nag 684 (586). 

8c. (’35) AIR 1986 Mad 923 (926). 

9. (’34) AIR 1934 Fat 9 (11). 

Note 83 

I. (’16) AIR 1916 Pat 881 (888). 

(’85) AIR 1985 Cal 230 (281). 

Note 84 

1 . (’12) 18 Ind Cas 865 (867) (Cal). 

(’88) AIR 1988 All 782 (788) : 56 All 988. (Order 
dismissing execution application is appealable.) 
(’86) AIR 1986 All 479 (480). (A decision that 
certain person is representative of the judgment- 
debtor is appiealable.) 

(’86) AIR 1986 All 168 (184). 
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Hnfra. The question of the right to appeal under this Section does not depend upon 
ioho may happen to be the appellant but upon the question, whether or not the case 
is within the Section thus, if the conditions of the Section are satisfied, the auction, 
purchaser also will have a right to appeal.^ 

Where a decree of a Small Cause Court is sent for execution to a Court exer. 
cising original jurisdiction and an order is passed under this Section, such an order is 
Appealable.’ But no second appeal will lie against an order in execution under this 
S^tion, where the suit is of a nature cognisable by a Court of Small Causes.^ In the 


■case of arbitration proceedings, the award 

'(’88) AIB 1988 All 201 (202) : 55 All 285. (Decree 
for poBsession — Decision on question between . 
decree-holder and transferee pendente lite from 
judgment- debtor as to right to possession is a 
decree.) 

4’8S) AIB 1983 All 57 (59): 54 All 1031. (Decision 
on question under O. 21 R. 98 between plaintiU 
and exonerated defendant appealable as a decree.) 

.(’82) AIR 1982 All 49 (49). (Even if order is not 
strictly within S. 47 if Judge purports to act 
under this Section, it would be appealable.) 

-(’24) AIR 1924 Mad 518 (519). (Do.) 

.(’05) 28 Mad 127 (129). (Do.) 

(’25) AIR 1925 All 551 (552). 

(’88) AIB 1938 Cal 286 (287). 

.(’89) AIR 1989 Gal 834 (885). (Order purporting 
to be one under S. 151 but one which Ought to 
bo made under S. 47 — Appeal lies.) 

(’87) AIR 1987 Gal 259(259) : I L R (1987) 2 Gal 
127. (Order dismissing execution petition for 
failure to comply with directions of Court — 
Second appeal lies.) 

(’25) AIR 1925 Gal 318 (319). 

(’18) AIR 1918 Gal 551 (552). (Such an order 
passed even on review is appealable as a decree.) 

•(’10) 5 Ind Gas 483 (484) (Gal). (Do.) 

(’15) AIR 1915 Cal 137 (138). 

(’13) 20 Ind Gas 874 (875, 876) (Cal). (Question of 
agreement to give time to judgment-debtor for 
delivery of possession after court- sale.) 

(’10) 8 Ind Gas 4 (5) (Gal). 

(•10) 7 Ind Gas 769 (771) (Cal). 

(’67) 8 Suth W R 898 (398). 

(’39) 41 Pun Ij B 186 (187). (Appeal lies from an 
order transferring decree to another Court for 
execution, as the order is one relating to the 
execution though it is itself net an order executing 
uhe decree.) 

(’86) AIR 1936 Lah 725 (727). (Though applica- 
tion purports to bo under S. 151, the order is 
under this Section and appeal lies.) 

(’29) AIR 1929 Lah 884 (885). (If the order is 
under S. 151 it is not appealable.) 

(’14) AIR 1914 Lah 9 (11) : 20 Ind Gas 203(205): 
1914 Pun Re No. 10. (Do.) 

(’18) 19 Ind Gas 439 (439) (Lah). (Do.) 

(’29) AIR 1929 Pat 391 (392). (Do.) 

(’27) AIR 1927 Lah 651 (652). (Executing Court 
—No power to amend decree — If it amends, 
appeal under S. 47 lies.) 

’07) 2 Mad L Tim 807 (307). (Do.) 

’15) AIB 1915 Lah 100 (102). (However, if the 
decree is one under 8. 9, Specifie Relief Anti no 


must be considered to be a decree in a suit 

appeal lies.) 

(’87) AIR 1937 Mad 509 (511) : I L R (1937) Mad 
884. (Even though matter does not fall under 
this S^tion, if the order purports to be made 
under this fiction appeal lies.) 

(’86) AIR 1986 Mad 812 (814). (Order refusing 
application of judgment-debtor to raise attach- 
ment is appealable — The fact that order is passed 
on a separate application by judgment-debtor 
and not on the execution petition itself does not 
make any difference.) 

(’86) AIR 1986 Mad 636 (688). (Though purporting 
to have been passed under S. 151.) 

(’85) AIR 1985 Mad 840 (341). (Order recording 
satisfaction of decree is appealable — Such order 
cannot be set aside by executing Court.) 

(’27) AIB 1927 Mad 842 (848). 

(’18) 19 Ind Gas 448 (448) (Mad). (Substance of 
the order must be looked at if provision of 
law quoted is not decisive.) 

(’84) AIB 1934 Nag 201 (203) : 13 Nag LR 240. 
(Question not between parties or representatives 
— ^No appeal lies.) 

(’02) 15 0 P L R 69 (72). 

(’91) 4 G P L R 182 (138). 

(’86) AIR 1986 Oudh 50 (51) : 11 Luck 519. 
(Dwree discharged as satisffed — Discharge 
amounts to a decree.) 

’29) AIR 1929 Pat 472 (472). 

’29) AIR 1929 Pat 141 (142) ; 8 Pat 717. 

(’37) AIR 1937 Pesh 3 (4). (Order by trial Court 
refusing to allow costs directed to be piid by 
Privv Council, has force of decree and is appeal- 
able.) 

(’28) AIB 1928Rang40(41): 5Rang775. (Refusal 
to decide objections as to execiitability — Decree 
appealable.) 

(’93-1900) 1893-1900 Low Bur Rul 875. 

[But see (’77) 2 Bom 553 (556, 557). (Case under 
Code of 1859. Order as to amount of mesne 
profits not a decree— Not good law now.)] 

2 . (’99) 26 Gal 589 (541, 542). 

3. (’06) 11 Gal W N 861 (862). 

(’17) AIR 1917 All 804 (804) : 39 All 857. (Small 
Gause Court having ceased to exist.) 

4 . (’ll) 10 Ind Gas 412 (418) (Gal). 

(1900) 27 Cal 484 (487); 

(*21) AIR 1921 All 55 (55) : 43 All 403. 

(’07) 30 Mad 212 (213). 

(’37) AIR 1987 Pat 849 (851),;. , 

80PG. 88. 
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and therefore an appeal \vould lie against an order in execution of an award,® Where 
a decree is obtained in a suit brought under Section 9 of the Specific Belief Act and 
an order is passed in proceedings in execution of that decree, no appeal lies against 
that order.®* The reason is that Section 9 of that Act provides that “no appeal shall 
lie from any order or decree passed in any suit under this Section” and applications 
for execution of decrees are proceedings in suit. 

Where a judgment-debtor or a party to the suit objects to the attachment and 
sale of his properties in execution, or in other words prefers a claim, an order decid. 
ing such a claim falls within this Section and is appealable as a decree under Section 96 
read with Section 2 clause (2).® The words *as if he was a party to the suit* in 0. 21, 
B. 58 show that a claim by a party to the suit is not within the scope of that Buie. 
Even if the matter comes within O. 21 B. 58, still a right of appeal under Section 96 
cannot be taken away by any provision, such as 0. 21 B. 63, which is not contained ifi 
the body of the Code. (Compare the words “provided in the body of this Code” in 
Section 96 with the words “provided in this Code” in Sections 141, 146 and 148.) 

Section 2 clause (2) excludes from the definition of decree any adjudication 
from which an appeal lies as an appeal from an order. Thus an order appointing a 
receiver in execution under 0. 40 B. 1 is appealable under 0. 43 B. 1 (s) and is not 
a decree appealable under Section 96.^ As to appeals from orders passed under 0. 21, 
Br. 89, 90 and 91, see those Buies. 


Appeals from orders under this Section are expressly excepted from the provi- 
sions of Article 1 of Schedule 1 of the Court-fees Act by notifications of the various 
Local Governments under Section 35 of the Court-fees Act and consequently ad 
valorem fee is not payable in respect of such appeals.® It has been held that an order 


5. (’21) AIR 1921 Sind 132 (133) : 16 Sind L R 
245. 

(’29) AIR 1929 Lah 228 (229). 

(’34) AIR 1934 Lah 49 (60). (Proceedings for 
enforcement of award are governed by S. 47 — 
Appeal lice from order rejecting application for 
enforcement.) 

5a. (’18) AIB 1918 Cal 92S (926) : 45 Gal 519. 
(’82) AIB 1932 Lah 416 (416) : 13 Lah 798. 

(’28) AIB 1928 Lah 589 (589). 

(’08) 26 Mad 438 (489). 

6. (’16) AIB 1916 Cal 814 (814). 

(’21) AIB 1921 Cal 242 (244). 

(’12) 16 Ind Cue 385 (886) (Cal). 

(’32) AIB 1932 Lah 876 (376). (Even though 
claim is wrongly described as one under 0. 21, 
B. 58.) 

(’24) AIB 1924 Lah 689 (690). (Do.) 

(’27) AIB 1927 Lah 895 (896). 

(’85) AIB 1985 Mad 923 (924). (Even if Court 
treats the application as one under 0. 21 B. 58 
and refers claimant to a suit, appeal is the 
remedy and not a suit.) 

(’84) AIB 1984 Mad 485 (486) : 67 Mad 882. 
(Joint claim by party to suit and by stranger— 
Appeal by party and suit under O. 21 B. 68 by 
stranger.) 

(’21) AIB 1921 Mod 627 (628). (Question under 
O. 21 B. 97.) 

(’81) AIB 1921 Mad 612 (614, 616). (Question 
under 0. 21 B. 100, fought out by j^rties to 
the suit— AppealaUe.) 


(’20) AIB 1920 Mad 126 (128) : 43 Mad 696. 
(Same principle applies to claims under 0. 21, 
B. 103.) 

(’16) AIB 1916 Mad 727 (727), (Objection by 
judgment-debtor to sale.) 

(’13) 21 Ind Cas 748 (749) (Mad). 

(’94) 17 Mad 899 (400). 

(’29) AIB 1929 Oudh 81 (21). (Claim by a party 
must be decided on the merits and not rejected 
without enquiry.) 

(’86) AIB 1986 I’at 268 (270). 

(’31) AIB 1931 Pat 97 (98). 

(’31) AIB 1931 Bang 814 (316). (Though it is- 
misdescribed as one under O. 21 B. 58.) 

[See (’17) AIB 1917 Bom 138 (184) : 42 Bom 10.) 
[But see (’20) AIB 1920 Mad 206 (207). (Obiter).] 

7. (’29) AIB 1929 Mad 20 (21). 

[But see (’28) 1928 Mad W N 890 (890). (Order 
appointing receiver in execution— ^ond Appeal- 
lies.)] 

8. (’30) AIB 1980 Lah 24 (25), (S. 85 of the 
Court-fees Act was amended by Act 88 of 1920' 
by which Local Oovemmonts were empowered to- 
issue noti&cations.) 

(’37) AIB 1937 Cal 162 (166) : I L B (1987) 1 Cal 
687. (By notidcation of Government of India 
in force in Bengal the fee chargeable on appeala 
from orders unto S. 47 was limited to amount 
chargeable under Art. 11 of Sch. II, Oourt-feea 
Act.) 

(’86) AIB 1986 Bang 869 (868). 

[Sm also (’88) AIB 1988 Bom 890 (821).] 
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under 0. 21 B. 50 clauses 2 and' 3 is not Hu order under this Section and that on an Seotloil 4T 
appeal from such an order ad valorem court-fee is payable.^ The Court can require Notes 8i*-86 
a person appealing from an order under this Section to give security for the costs of 
the appeal.^ 

See also the undermentioned cases.^^ 

8S* Forum of appeal. — The value of the original suit in which the execution 
is taken out determines the jorum of appeal in respect of an order passed in execution 
proceedings. The actual value of the subject-matter in dispute involved in the order 
is not the criterion.^ See Note 18 to Section 96 as to the value of appeal for the 
purposes of jurisdiction. 

86. Interlocutory orders in execution proceedings. ~ The phrase "deter, 
mination of any question within Section 47’* in Section 2 cl. (2) does not make every 
decision of any question within this Section, a decree. In order to bo appealable as a 
decree, the decision must also have the essential characteristics of a decree as defined 
in that Section, that is, it must also bo the formal expression of an adjudication con- 
clusively determining the rights of the parties. If not, the order is merely an inter- 
locutory one and is not appealable as a decree.^ Otherwise "every interlocutory order 
in an execution proceeding, such as an order granting or refusing process for the 
examination of witnesses, would be appealable; and far greater latitude would be given 


8a. (’39) AIK 1939 Sind 161 (163) (F B). (AIR 
1929 Bom 386, Foil.) 

9. (1900) 24 Bom 314 (316). 

10. (’37) AIR 1937 Pat 380 (381). (Question 
whether appeal lies against order of Subordinate 
Court can arise only if order is passed by the 
Subordinate Court suo motu as a Court of exe- 
cution and not when order is passed on a direction 
from the Appellate Court,) 

(’34) AIR 1934 Pesh 43 (44). (Decree removing 
Mahant from olfice — Application for appointing 
Committee to appoint Mahant— Order thereon — 
Appeal held not to lie.) 

(’37) AIR 1937 Pesh 3 (4). (S. 47 applies to exe- 
cution of decrees of Privy Council — Copy of 
judgment passed by Court executing decree and 
presented with memo of appeal should bo stamped 
with a stamp of Rc. 1 under Art. 7, Court-Foes 
Act.) 

Note 85 

1. (’15) AIR 1915 All 349 (349). 

(’25) AIR 1925 Cal 212 (212). 

(’19) AIR 1919 Lah 275(276): 1919 Pun Re No. 44. 

Note 86 

1. (’24) AIR 1924 All 808 (811) : 46 All 733. 

(’33) AIR 1933 Mad 500 (500). (Order overruling 
preliminary objections by judgment-debtor.) 

(’ll) 11 Ind Cas 545 (546) : 38 Cal 717 : 6 Low 
Bur Rul 26 : 38 Ind App 126 (P C). (Order re- 
fusing leave to bid to a decree-holder under 0.21, 
R. 72 is only administrative order.) 

(’86) AIR 1935 All 602 (603). (Order striking off 
objection for default.) 

’82) AIR 1932 All 186 (187). 

’81) AIR 1931 AU 765 (766). (Order of District 
Judge approving appointment of a trustee made 
by committee under a scheme decree — ^ 

dMree.) 

(.81) AIR 1981 All 139 (180,181).((}id«cUncting 


execution against one set of defendants in the 
first instance — Not a decree.) 

’30) AIR 1930 All 688 (639). 

’29) AIR 1929 All 390 (391, 392). (Ex parte order 
under 0. 21 R. 50 (2) granting leave to execute 
— Not a decree.) 

(’29) AIR 1929 Bom 386 (388): 63 Bom 839. (Do.) 
(’29) AIR 1929 All 85 (85). (Order refusing stay 
of sale.) 

(’24) AIR 1924 Lah 671 (672). (Do.) 

(’24) AIR 1924 Mad 234 (235). (Do). 

(’27) AIR 1927 All 208 (209). 

(’26) AIR 1926 All 401 (401). 

(’26) AIR 1926 All 268 (268, 269) : 48 All 260. 
(’25) AIR 1925 All 588 (589) : 47 All 543. (Order 
directing enquiry into mesno profits.) 

(’24) AIR 1924 All 794 (795). (Order refusing to 
restore an execution application dismissed for 
default.) 

(’28) AIR 1928 Oudh 329 (330). (Do.) 

(’12) 15 Ind Cas 60(61) : 34 All 530. (Order holding 
that fresh attachment is not necessary.) 

(’90) 1890 All W N 85 (86). (Order for recovery 
of deficiency of price agai list defaulting purchaser 
— Not a decree — Not appealable.) 

(’87) 9 All 600 (603, 604). (Order allowing a pay- 
ment directed by the decree to be made.) 

(’19) AIR 1919 Cal 806 (807). (Do). 

(’81) AIR 1931 Bom 391 (893, 396) : 65 Bom 414. 
(Scheme decree with liberty to apply for modifica- 
tion — Order on such application-Not appealable.) 
(’31) AIR 1931 Bom 888 (890). (Order of District 
Ju^o as persona dcsignata under a scheme — 
Not appealable.) 

(’84) 8 Bom 287 (296). 

(’81) AIR 1981 Oal 574 (576) : 68 Oal 808. (Order 
under 0. 21 B. 99 is not one under S. 47.) / 

(’26) AIR 1925 Oal 679 (680, 681). (Order solely 
relating to jurisdiction.) 
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BkottMlf of appealing against oideis in snob proceedings than is allowed as against orders made 
HotM 86-67 in suits before decree— a thing which could hardly have been intended."^ But though 
an order may be interlocutory, if it is one which in substance determines a question 
relating to execution between the decree-holder and the judgment-debtor as, for 
instance, where it has the effect of reviving an application for execution which was 
dismissed for default of the decree-holder, especially when a fresh application would 
be barred by limitation, it will be appealable as a decree.^ The decision that the exe^ 
outing Court had power to hear the objection application of the judgment-debtor under 
Section 47 is an order which determines a very important and substantial right and 
lienoe is appealable as a decree.^ As regards the appealability of an order fixing the 
value of property for 'the purposes of sale, see 0. 21 B. 66. As regards appeals against 
orders granting or refusing stay of execution, see Note 44, ante. 

86a. Papties to prooeedings under Section. — The auction-purchaser is not 
a necessary party to a proceeding under this Section as between the parties to the 
suit; nor is his non-joinder in an appeal from an order in such proceedings fatal to it.^ 

87. ReTislon. — An order which is appealable under this Section^*^ or in which 
there is no question of jurisdiction involved, is not open to revision.^ In the case of 
an order not open to appeal, a revision may lie if the conditions of Section 115 are 
satisfied.^ 


<’ 19) AIR 1919 Pat 383 (383):4 Pat L Jour 461. (Do.) 
(’19) AIR 1919 Cal 471 (472). (Order accepting 
security under 0. 41 R. 5.) 

*31) AIR 1931 Had 38 (38) : 54 Mad 237. (Do.) 
’12) 13 Ind Gas 170 (170) (Cal). 

1900) 7 Cal L Jour 436 (437, 488). (Order refus- 
ing grant of sale certificate to decree-holder 
auction-purchaser.) 

(’91) 18 Cal 469 (472). (Order on a preliminary 
point of law.) 

(’20) AIR 1920 Lah 117 (118). (Do.) 

(’73) 19 Suth W R 90 (91). (Relating to procedure.) 
’29) AIR 1929 Lah 615 (816). (Do.) 

’30) AIR 1930 Lah 20 (22) : 11 Lah 93. (An order 
restoring an execution application which had 
been dismissed for default.) 

(’32) AIR 1932 Lah 120 (121). (Order accepting or 
refusing to accept security, not appealable.) 

(’29) AIR 1929 Lah 391 (392). (Administrative 
order not appealable.) 

(’27) AIR 1927 Lah 527 (528). (Order rejecting 
security and ordering execution to continue.) 
(’27) AIR 1927 Lah 337 (337). (Order setting aside 
sale after confirmation — S. 47 does not apply.) 
(’86) 1886 Pun Re No. 65, p, 116. 

(’86) AIR 1936 Mad 623 (624). (Order allowing 
amendment to execution petition is not a decree.) 
’33) AIR 1983 Mad 500 (500). 

’30) AIR 1930 Mad 918 (918, 921) : 54 Mad 815. 
(Order filling up vacancy in the office of trustee 
appointed under a scheme — Not covered by S. 47.) 
(’29) AIR 1929 Mad 718 (720). (Order under 0.21 
R. 22 for arrest and notice at the same time.) 
(’86) AIR 1936 Ondh 369 (370). (Order accepting 
security tendered by judgment-debtor and direct- 
ing stay of execution.) 

(’38) AIR 1938 Pat 216 (220). 

(’87) AIR 1937 Rang 157 (159). (Final decree for 
sale in mortgage suit — Order by District Court 


in execution directing sale of properties outside 
district — Order is not appealable as it does not 
affect the question as to the liability of the pro- 
perties to be sold.) 

(’27) AIR 1927 Rang 317 (317) : 5 Rang 534 : 5 
Rang 641. (Order requiring security before 
drawing out money.) 

(’25) AIR 1925 Rang 271 (273) : 8 Rang 132. 

[See (’02) 29 Cal 622 (625). (Order determining 
principle for ascertainment of mesne profits 
held not interlocutory.)] 

[But see (’82) AIR 1932 All 85 (89) : 58 All 391. 
(Order prescribing the order of sale of mortgaged 
properties falls under S. 47 — Appealable.) 

(’16) AIR 1916 Cal 471 (472). (Question as to bena- 
mi transfer of decree govern^ by the Section.)] 

2. (’97) 24 Cal 725 (739) (F B). (Per Banerji, J.) 
(’14) AIR 1914 Cal 149 (149) : 20 Ind Cas 72(72) : 

41 Gal 160. 

(’ll) 12 Ind Cas 746 (749, 760) (Cal). 

(’ll) 10 Ind Cas 371 (871, 372) (Cal). 

(’09) 2 Ind Cas 838 (341) : 36 Cal 422. (The pro- 
priety of such i nteiiocutory orders can Ije attacked 
in the appeal from the final order.) 

3. (’20) AIR 1920 Gal 534 (535). 

4. (’89) AIR 1989 Lah 177 (178). 

Note 86a 

1. (’39) AIR 1939 Nag 183 (186). 

Note 87 

la. (’29) AIR 1929 Pat 141 (142) : 8 Pat 717. 

1. (1900) 2 Bom L R 887 (888). 

(’33) AIR 1933 Bom 186 (186). 

(’36) AIR 1936 All 479 (480). 

(’31 AIR 1931 All 765 (766). 

(’05) 32 Cal 672 (576). (Only an error of law.) 
(’32^ AIR 1932 Lah 96 (97). (Order under S. 73- 
No revision — Practice of Lahore High Court.) 

2. (’28) AIR 1928 I^h 811 (812). 
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88. Limitation. — Since the wording of Article 166 of the Limitation Act of 
1908 is wide and general in terms, any application under this Code to set aside a sale, 
whether it falls under this Section or hot, must be made within thirty days from the 
date of the sale.^ But where the sale is absolutely void for want of jurisdiction or 
is a nullity, then the application will be governed by the residuary Article 181 which 
provides for a period of three years from the date of the sale.^ An application by a 
judgment-debtor for the restoration of immovable property sold or delivered in excess 
of the decree,® or an application to recover back money realised in excess of the decree,* 
is also governed by Article 181 of the Limitation Act, 1908. In such cases, if the appli- 
cant brings a suit under a bona fide mistake, he is entitled under Section 14 of the 
Limitation Act to deduct the time taken up in prosecuting the suit, in calculating the 
period for making an application under this Section for refund of the excess.® 

Where an objection falling within the scope of the Section is raised in the 
course of execution proceedings, it is the duty of the Court to take notice of and decide 
such objection. There is no time limit for raising such objection so long as the Court 
is seised of the execution proceedings.® Thus, where a property is sold in execution 
of a decree, the objection that the property is not liable to attachment or sale under 
Section 60 infra, can be raised at any time before the confirmation of the sale.^ 


(’29) AIB 1929 Mad 84 (84). 

(’21) AIR 1921 Nag 130 (181). 

(>29) AIB 1929 Bang 127 (127). 

Note 88 

1 . (’IS) AIB 1915 Mad 392 (893). 

(’34) AIB 1934 Nag 82 (82) ; 30 Nag L B 135. 
(Objection on the ground that property not liable 
to attachment has been sold.) 

(’32) AIB 1932 Cal 627 (629). 

(’31) AIB 1931 Cal 425 (426, 427). 

(’25) AIB 1925 Cal 351 (352) ; 51 Cal 1041. 

(’20) AIR 1920 Cal 165 (165) : 46 Cal 975. (On 
tho ground that the property sold belongs to the 
applicant and not to his father, the judgment- 
debtor.) 

(’24) AIB 1924 Mad 137 (188, 140) : 47 Mad 525. 
(’22) AIR 1922 Mad 417 (420). 

(’22) AIB 1922 Mad 95 (95, 96). 

(’20) AIR 1920 Mad 481 (484). 

(’88) AIR 1938 Nag 558 (559) 

(’22) AIB 1922 Pat 507 (509) : 2 Pat 65. 

[But see (1900) 5 Cal W N 265 (266). (This and 
similar cases under tho Limitation Act of 1877 
are no longer law since tho restrictive words 
have been omitted in the present Art. 166.) 

2 . (’24) AIB 1924 Mad 481 (487) ; 47 Mad 288 
(PB). 

(’83) AIB 1983 Lah 570 (573). (Application to set 
aside sale on the ground that non-mortgaged 
pro^rty was sold before sale of mortgaged pro- 
perties.) 

(’34) AIR 1934 AU 814 (815). (A case whore Civil 
Court had no jurisdiction to sell the property.) 
(’38) AIR 1988 Cal 118(117); I L R(1938) 1 Cal 280. 
(’82) AIB 1982 Cal 881 (381). (Sale void for want 
of notice under O. 21 B. 22.) 


(’28) AIB 1928 Cal 865 (866). 

(’28) AIB 1928 Oal 60 (62) : 55 Cal 96. 

(’27) AIB 1927 Cal 57 (60). 

(’31) AIB 1981 Lah 586 (589). (Sale in excess of 
property mortgaged.) 

(’80) AIB 1930 Lah 17 (18). 

(’20) AIB 1920 Mad 402 (402) : 43 Mad 813. 

(’29) AIB 1929 Nag 805 (311). (Application for 
reviewing the order also governed by Art. 181.) 

3. Cl9) AIB 1919 Mad 269 (271) ; 42 Mad 758 

(P B). 

(’22) AIR 1922 Bom 271 (273) : 46 Bom 1031. 

(’16) AIB 1916 AU 104 (106) ; 88 All 339. 

(1900) 22 All 376 (377). 

(’27) AIB 1927 Cal 614 (615) ; 54 Cal 419. 

(’29) AIB 1929 Oudh 76 (79) : 4 Luck 209. 

(’18) AIR 1918 Upp Bur 3 (8) ; 3UppBurRul79. 
[But see (’14) AIB 1914 Oudh 270(271) : 17 Oudh 
Cas 94. (Dissented from in AIR 1929 Oudh 76.)) 

4. (’05) 27 All 485 (487). 

(’79) 4 Cal L Rep 577 (578, 580). 

5 . (’20) AIB 1920 Bom 208 (209) : 44 Bom 97. 
[See also (’81) AIB 1931 Cal 112 (113). (Partial 

execution alone allowed — Appeal by decree- 
holder — No steps for execution during appeal 
— Fresh steps for entire execution not barred.) 
(’30) AIR 1930 Oudh 468 (470). (Claim suit— 
Treated as application and as astep-iu-aid.)) 

6 . (’89) AIR 1989 Lah 113 (115, 116) : I L B 
(1939) Lah 108. 

7 . (’89) AIB 1989 Lah 118 (115) : I L B (1989) 
Lah 108. (Second proviso to 0. 21 B. 90 of the 
Lahore High Court does not control this Section.) 


SaotioiliT; 
Note 88 
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. BAROFSXBOimOK - : 

flMtUm 46 Limit of Time fob Ezeoution 

^ 48 . [S* 230, paras. 3 and 4.] (1) Where an application to 

execute a decree^ not being a decree granting an 
*" injunction® has been made,® no order for the 
execution of the same decree shall be made upon 
any fresh application presented after the expiration of twelve years® 
from — 

(a ) the date of the decree sought to be executed,^® or, 

(h) where the decree or any subsequent order^* directs any 
payment of money or the delivery of any property to 
be made at a certain date or at recurring periods,*® 
the date of the default in making the payment or 
delivery in respect of which the applicant seeks to 
execute the decree. 

(2) Nothing in this section shall be deemed — 

(a) to preclude the Court from ordering the execution of a 
decree upon an application presented after the expira- 
tion of the said term of twelve years, where the judg- 
ment-debtor has, by fraud or force,*® prevented the 
execution of the decree at some time within twelve 
' years immediately before the date of the application : 
or 

(I ) to limit or otherwise affect the operation of article 180 
of the second Schedule to the Indian Limitation Act, 
1877.2 

[1877, S. 230 paras. 3 and 4 and S. 231; 1859, S. 207.] 


1. LegitUtive changes. 

2. Object, applicability and scope of the 

Section. 

3. Retrospective operation of the Section. 

4. “Application to execute a decree.*’ 

5. **Has been made.” 

6. Fresh application presented after the 

expiration of twelve years. 

7. “Fresh application” as contra-distin- 
• guished from “continuation of previous 

application.” 

8. Successive applications for execution of 

decrees of Courts other than Chartered 
High Courts. 


9. Applicability of the Section to Chartered 
High Courts — Suh-section 2 (b). 

10. “Date of the decree sought to be exe- 

cuted.” 

11. Subsequent order, meaning of. 

12. “At a certain date or at recurring 

periods.” 

13. Exclusion of time during minority or other 

disability of decree-holder. Sco Note 21 
to Section 6 of the Authors' Commentaries 
on the Limitation Act. 

14. Deduction of time for other causes. 

15. “By fraud or force.** 

16. Appeal from orders under the Section. 

17. Plea of bar under the Section, when to 

be raised. 
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OtJiw Topics 


Combined mortgage decree— See Note 10 Pts. (5) 
and (6). 

Continuation of application — Step-in-aid of exe- 
cution. See Notes 7 and 8. 

Decree directing mesne profits to bo ascertained 
in execution. See Note 10 F. N, 3. 

Decree not being a decree for injunction. See 
Note 2 Pt. (6). 

Dekkhan Agriculturists' Belief Act, 17 of 1879* 
See Note 14. 

Direction for recovery from one party on failure 
of another. See Note 12 Pt. (8). 


Execution. See Note 10 F. N. 8. 

Execution by Collector. See Note 14. 

Limitation Act, Sections 4 and 16. See Note 14 
Pts. (1) and (2). 

Maintenance decree. See Note 12 Pt. (4). 
Terminus a quo for limitation. See Note 10. 

To limit or otherwise affect Art. 180 of Limita- 
tion Act. See Note 2. 

Where decree is transferred for execution. See 
Section 88. 


Sootion It 
Notes l*-9 


1. Le^lslatiYO ohan^eSt — This Section corresponds to paragraphs 3 and 4 
ct Section 230 of the Code of 1882 with the following alterations: — 

( i) The old Section applied only to decrees for payment of money or delivery 

of other property. The present Section is made applicable to all decrees 
of any kind whatsoever, except decrees granting injunction. See Note 2 
below. 

( ii) The words “under the Section and granted'* occurring after the word 

“made” in the old Section have been omitted, with the result that the 
present Section applies under whatever Code the previous application 
may have been made and whether such application was granted or not. 
See Note 2 below. 

(Hi) 'Sot the words “no subsequent application to execute the same decree 
shall be granted after" have been substituted the words “no order for 
execution of the same decree shall be made upon any fresh application 
presented after." See Notes 6 and 7 below. 

(iv) The words “or of the decree in appeal (if any) affirming the same'* have 
been omitted as superfluous and tending to confusion. See Note 10 below. 

( v) The words “or at recurring periods" have been newly added in sub-sec- 

tion (1) clause (b). See Note 12 below. 

( vi) Sub-section (2) clause (b) was newly added. See Note 9 below. 

Article 180 of the second Schedule of the Indian Limitation Act, 1877, cor- 
responds to Article 183 of the Indian Limitation Act, IX of 1908, Schedule I. 


2. Ob]eot, applicability and scope of the Section. — A decree-holder is 
entitled, as of right, to execute his decree and for that purpose may make any number 
of applications in succession.^ lie cannot be refused execution unless his application 
is barred by the principles of res judicata or by Article 182 of the Limitation Act, 
1908. This Section imposes a further restriction on the rights of the decree-holder 
by fixing a maximum limit of time for execution and by enacting that no order for 
execution shall be made upon an application presented after the expiry of twelve years 
from certain specified dates.® The effect of tho Section is not to supersede the law of 


Section 48 — Note 2 

1. (’96) 17 AU 106(111, 112): 23 Ind App 44 (PC). 

2. (’24) AIR 1924 All 268 (266) : 46 All 73. 

(’22) AIR 1922 Mad 268 (268) : 46 Mad 786. 

<’36) AIR 1926 All 98 (94) : 48 All 131. 

<’24) AIR 1924 Mad 168 (167) : 47 Mad 120. 

Under the Code of 1877, S. 230, there was a 
proviuon for an application to be made after the 
13 years, if the same was made within 8 years 


of the passing of that Code. But only one such 
application could be made within thoso three 


years : 

(’81) 1881 All W N 68 (68). (Meaning of “after 
the passing of the Code’’ in B. 280 of 1877 Code.) 
(’82) 1882 All W N 2 (2). (Do.) 

(’88) 7 Bom 214 (216). (Do.) 

(’66) 1886 All W N 198 (198). 

(’80) 6 Bom 245 (246). 
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limitation but only to fix the outside period a{ter which, execution of a decree, though 
not barred by the Limitation Act^ may not be granted.^ The object of this Section ia 
to prevent execution proceedings being kept pending indefinitely to the harassment of 
judgment-debtors and to require sufi&cient diligence on the part of the decree-holders.^^ 

Section 230 of the old Code referred only to decree for the payment of money 
or delivery of other property ^ and it was consequently held that it did not apply to 
mortgage decrees.^ There was also a conflict of opinion as to the application of the 
Section to cases where a decree was passed personally against A lor payment of money, 
and in default, for sale of B*s (surety’s) property.® The omission of the words, “for the 
payment of money or delivery of other property” in the present Section makes it clear 
that it applies to all decrees of any kind except a decree granting injunction.® 

Before the execution of a decree can be held to be barred under the Section, it 
must be shown that the decree was, in all parts, ripe for execution on the date from 
which the twelve years* period is to be computed.®* .Where a decree- holder applies 
for execution and a fresh, application therefor in the future is likely to be barred 
under the provisions of this Section, the Court should allow the decree-holder to 
exhaust all lawful means of realising his decree in the pending application, before 
finally dismissing it.^ But the salutary rule enacted in this Section should not be 
permitted to be evaded as, for example, by striking off an execution petition and con- 
tinuing the attachment so as to enable the decree-holder to apply for execution after 
the twelve years* period under the pretext of continuing a pending application.® 

The Section only requires that the application should be presented within 
twelve years. The order on such application may be made even after the expiry of 
the specified period.® »• 


(»87) 11 Bom 624 (526). 

(’86) 12 Cal 559 .(561). 

(’77) 2 Mad 218^(m8), 

(’81) 7 Cal 666 (559). 

[5m (’84) 6 All 189 (192).] 

[See also (’82) 1882 All W N 111 (111).] 

3. (’32) AIR 1932 Oudh 220 (221). 

(’89) 1889 Pun Re No. 109, page 380. 

(’93) 1893 All W N 124 (126). 

(’88) 1888 Pun Re. No.’ 27. page 73. 

(’32) AIR 1932 Oudh 69 (71) : 8 Oudh W N 1186 
(1191). (Section in effect lays down limitation for 
execution of decree under 8. 78 (2), Provincial 
Insolvency Act.) 

(*91) 1891 Pun Bq No. 9, page 81. 

(’15) AIR 1915 Bom 40 (41) ; 89 Bom 256. (Exe- 
cution may bo barred under this Section, though 
the application may not be bsirred by res judi- 
cata or Art. 182, Limitation Act.) 

[See (’05) 1905 Upp Bur Rul O P 0 26. 

3a. (’28) AIR 1928 Mad 1154 (1156). 

4. (13) 18 Ind Gas 455 (457) (Cal). 

(’98) 25 Gul 580 (583, 584). 

(’05) 28 Mad 224 (226). 

(l900) 22 All 401 (403). (Even though the judg- 
ment-debtor was personally liable for the defi- 
ciency.) 

(’06) 28 Mad 473 (478). (PB). (Do.) 

(’03) 25 All 541 (543, 544). 

(’94) 16 All 418 (419, 420). 

(’93) 1893 All W N 184 (184). 

(’98) 1898 AllWN 114(115). (Decree against legal 


representative out of assets— Decree for money.) 

(’08) 1908 Pun L R No. 121, page 369 (369). 
(Decree for money by sale of specific property — 
Decree for money under this Action.) 

[But see (’04) 31 Gal 792 (796). (Where a com- 
bined decree (mortgage as well as a personal de- 
cree for balance) under Ss. 88 and 90, Act IV 
of 1882, is passed though wrongly and the decree- 
holder proceeds to execute it for the balance 
after the property has been sold, this Section 
will apply — 25 All 541 Dissented from.)] 

5. (’12) 16 Ind Gas 190 (191) : 34 All 636. (Ap- 
plies.) 

(»12) 13 Ind Gas 187 (187. 188) (All). (No.) 

6. (’16) AIR 1916 Mad 407 (410). (Decree direct- 
ing execution of conveyance.) 

(’16) AIR 1916 Bom 40 (41): 39 Bom 256. (Gom- 
promise decree.) 

6a. (’20) AIR 1920 Nag 40 (41). 

[See also (’08) 5 All L Jour 403 (404). (Such as 
decree ordering sale of share in a non- existing 
village.)] 

7. (’26) AIR 1926 Lah 544 (544). 

8 . (’10) 8 Ind Gas 727 (728) (Oudh). 

15m also (’28) AIR 1928 Mad 1154 (1155). 

9. (’37) AIR 1937 Mad 113 (113). 

(’83) 6 Mad 359 (361). 

(’34) AIR 1934 Lah 610 (611, 612). 

(’10) 5 Ind Gas 474 (475) (Mad). (Also an appHca- 
tion presented in time but corrected at the Court’s 
direction and re-presented after time is not de- 
fective in any way and is not barred.) 
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This Section does not apply to decrees of Presidency Small Cause Courts and 
such decrees, though transferred for execution to the City Civil Court, are nonethe- 
less not governed by the Section.*® 

The Section bars only the execution of the decree after .the specified period. 
The rights of the decree-holder in other respects are not in any way affected by its 
provisions.** 

8. BetvOBpeotive operation of the Section. — It has already been observed 
in Note 3 to the Preamble that no one has a vested right in procedure. The right to 
execute a decree is only a right of procedure and not a vested right* and the law 
governing an application to execute a decree will be the law of procedure in force at 
the time of the application and not the law in force when the decree was passed.® 
Thus, where a mortgage decree is passed under the old Code but an application is 
presented for execution of that decree more than twelve years after the date of the 
decree and after the present Code came into force, the application will be barred 
though Section 230 of the old Code did not apply to mortgsige decrees.® 

" Application to execute a decpee.” — An application to execute a decree 
means an application under 0. 21 B. 11 or otherwise by “which proceedings in 
execution are commenced and not merely an incidental application.”* It should be an 
application in accordance with law, asking for a relief granted by the decree and for 
obtaining it in the mode admitted by law.® An application to the Court passing a decree 
to transfer it for execution to another Court is not such an application.® But where 
a decree gives reliefs of different characters, there is nothing in the Code preventing 
separate and successive applications for execution as regards each of such reliefs.® 


S. “Has been made.” — As to the distinction between the present Section 
and old Section 230 in this respect, see Note 2 above. The words “ under this Section 
and granted” which occurred after the word "made” in the old Section gave rise to 


(’26) AIR 1926 All 331 (331, 882). 

[See (’30) AIR 1930 Mad 995 (998); 61 Mad 306.] 

10. (’ll) 11 Ind Cas 635 (637) : 36 Mad 108. 

11. (’10) 6 Ind Cas 92 (93): 83 Mad 429. (Mort. 
gitgo of a mortgage decree after 12 years — Mort- 
gageecansue decree-holder for recovery of moneys 
realised by him.) 

(’24) AIR 1924 Mad 163 (165, 167) : 47 Mad 120. 
(It does not moan that a decree more than 12 
years old is not provable in insolvency proceed- 
ings.) 

Note 3 

1. (’13) 21 Ind Cas 118 (114, 116) (Cal). (Thoright 
to execute a decree is not a substantive right!) 

(’17) AIR 1917 Pat 486 (486), (No vested right in 
the procedure proscribe in that Code was ac- 
quire by the decree-holder.) 

[But see (’10) 32 All 499 (502). (The right to 
enforce execution of decree is a substantive 
right.)] 

2. (’26) AIR 1926 All 93 (94) : 48 All 121. 

(’81) 8 Mad 98 (101). 

Section SM of the Code of ISSU was held in 

the following cases not to revive decrees dead 

under the Code of 1877 : 

(’84) 6 All 888 (890). 

(*86) 8 All 419 (427). 

3. (’21) AIR 1921 Bom 40 (48) : 46 Bom 866. 


(’13) 21 Ind Cas 928 (924) (Cal). 

(’17) AIR 1917 Pat 493 (494). 

(’18) 19 Ind Css 891 (892) ; 40 Cal 704. 

(’16) AIR 1915 Nag 108 (106) : 11 Nag L B 25. 
(’17) AIR 1917 Mad 816 (316). 

(’24) AIR 1924 All 696 (696). - 
(’25) AIR 1925 Bom 8^6 (326). 

(’18) 19 Ind Cas 899 (900) (Cal). 

[See however (’19) AIR 1919 Cal 1003 (1004). 
(The mere fact of coming into force of the new 
Code pending a suit on a mortgage under the 
Transfer of Property Act does not make the new 
S. 48 applicable to proceedings in execution of 
the decree in that suit.)] 

Note 4 

1. (’77) 3 Cal 286 (242) (FB). 

(’78) 2 Mad 1 (4). 

(’98) 1898 Fun Re No. 40, page 138. 

2. (’89) 18 Bom 287 (239). 

3. (’29) AIR 1929 Mad 746 (746). 

(’12) 14 Ind Cas 277 (277) (All). 
i’26) AIR 1926 All 660 (660). 

(’86) 1886 All W N 137 <137). 

(’98) 20 All 78 (79). 

(’10) 8 Ind Css 168 (171) ; 85 Bom 108. 

(’12) 14 Ind Cas 172 (178) : 84 All 896. 

(’89) 16 Cal 744 (746). 

4. (’91) 18 Oal 616 (618). 
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S i Ottoil 15 coDfiioting decisions, firstly, as to the applicability of the Section where the previous 

Hotei S^T application was not made under the Section,^ and secondly, as to when the previous 

application can be said to have been granted.^ The said words having been omitted in. 
the present Section, these rulings are no longer good law and the Section is applicable 
under whatever Code the previous application may have been made and whether it 
has been granted or not. 

6. Fresh application presented after the expiration of tvelve years. — 

As has already been seen in Note 2 above, the requirements of the Section are satisfied 
if the application is presented within twelve years of the specified dates. The Section 
does not prohibit the Court from making an order for execution after the expiration 
of twelve years, if the fresh application had been presented within the period, This 
was the principle laid down even under the old Section 230.^ The words of the present 
Section adopt the said principle. As to the meaning of the words ** fresh application,” 
see Note 7 below. 

7. “Fresh application” as oontra-distindnished from “continuation of 
prexious application.” — The words ”fresh application” have been substituted for 
the words "subsequent application” which occurred in the old Section. Even under 
the old Section the words "application to execute a decree” had been held to mean 
an application under 0. 21 B. 11 or otherwise, by which proceedings in execution were 
commenced and not to include incidental applications made in pending execution 
proceedings.^ The present substitution was made in accordance with the above view. 
Therefore, under the present Section also the expression "fresh application” means a 
eubstantive application for execution and not merely an ancillary one made with the 
object of moving the Court to proceed in the matter of a substantive application 
already on file.* 

The question whether an application is only ancillary to a previous application 
or is a "fresh application” depends upon the circumstances of each case* and is to be 
decided with reference to the antecedent proceedings and the orders passed thereon.^ 


Note 5 

1. (’76) 1 Mad 403 (404). (No.) 

(’78) 2 All 275 (276). (Do.) 

(’81) 6 Gal 604 (612). (Do.) 

(’86) 10 Bom 848 (849). (Do.) 

(’88) 11 Mad 182 (133). 

(’86) 9 Mad 454 (456). 

2. (*82) 1882 All W N 91 (92). 

(’83) 6 Mad 172 (173). 

(’86) 8 All 301 (303). 

(’86) 8 All 536 (589). 

(’82) 9 Cal L Rep 821 (328). 

(’82) 8 Gal 297 (299). 

(’82) 1882 All W N 5 (5) : 4 All 195. 

(’98) 15 All 198 (204). 

(’96) 18 All 482 (488, 489, 492, 496) (F B). 

(’96) 18 All 49 (51). 

Note 6 « 

1. (’88) 6 Mad 869 (361). 

(’98) 22 Bom 722 (726). 

(’04) 1904 Pun Ho No. 76, page 258. 

See also the cases cited in foot-note 10 of Note 2 
above. 

Note 7 

1. See Note 4 above. 

2. (’ll) 9 Ind Gas 817 (819) ; 88 All 617. 


(’90) 17 Gal 58 (57). (An application for sale is 
only continuation of the prior application for 
attachment.) 

(’10) 7 Ind Gas 707 (707) (Mad). (Do.) 

(’31) AIR 1981 Mad 808 (808). (Application to 
implead legal representative of a deceased judg- 
ment-debtor — Need not be by a fresh execution 
petition.) 

(’81) AIR 1981 Bom 425 (427). (Such application 
is ancillary and a continuation of the petition.) 
[See also (’85) AIR 1985 Gal 148 (144). (Applica- 
tion for time for supplying fresh list of pro- 
perties is not a * 'fresh application”.] 

[But see (’05) 28 Mad 224 (227). (Mortgage 
decree — Application for attachment in oxecu- 
tion—Subsequent application for sale is a fresh 
application because the prior application is 
futile in respect of mortgage decree.) 

(’97) 24 Gal 478 (480, 487, 491) (Do.)] 

Sm also cases in foot-note 6 below. 

3. (’89) AIR 1939 P G 80 (84) : 14 Luck 192 : 
I L R (1989) Kar 136 (P G). (The substance of 
the matter must prevail over the form of the 
application.) 

(’10) 8 Ind Gas 727 (728) (Oudh). 

4. (’94) 1894 Pun Re No. 106, page 896. 
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As a general rule where the previous application has been suspended or stayed or dis. 
missed for no fault of the decree -holder and the second application is similar in scope 
and character to the previous one, the second application will be deemed to be an 
ancillary one in continuation of the previous one.^ Where the character of the second 
application is different from that of the former, as for instance, where the relief claimed 
in the second application is against properties or persons different from those in the 
previous application, the second application will be deemed to be a "fresli application” 


5, (’87) AIR 1937 Nag 92 (98) : I L R (1937) 
Nag 522. 

(’87) AIR 1987 Pat 48 (44). (Execution sale set 
aside— Next application for sale.) 

(*36) AIR 1936 Lah 843 (844). (Temporary re- 
lease of attached property in pursuance of judg- 
ment-debtor’s objections— Objections overrule 
in appeal - Re-attachment of the same property 
—Continuation of previous proceedings.) 

(’35) AIR 1935 Lah 911 (912). (Proceedings 
interrupted by claim suit.) 

(’24) AIR 1924 Pat 367 (869, 370). 

(’84) AIR 1934 Pat 532 (533). (Previous applica- 
tion for execution not proceeded with because of 
claim made and allowed— Subsequent applica- 
tion after the removal of the bar is one in conti- 
nuation of the first.) 

(’34) AIR 1934 All 481 (487, 489, 493): 56 All 791 
(F B). (Execution petition for the sale of some 
of the mortgaged properties by transfer to Col- 
lector with a statement that in case of deficiency 
the other mortgaged properties may be sold — 
First prayer granted but no orders on second — 
Subsequent application for second relief is only 
a continuation of the first application.) 

(’81) AIR 1981 Bom 492 (494). 

(’22) AIR 1922Mad8(5). (The theory of continua- 
tion applies only where the previous application 
has been interrupted by reason of circumstances 
over which the decree-holder has no control.) 

(’12) 14 Ind Cas 172 (173): 34 All 396. (To render 
an application one in continuation of another 
application, it is necessary that the two appli- 
cations should be of the same nature.) 

(’14) AIR 1914 Oudh 430 (432): 17 OudhCasl69. 

(’18) AIR 1918 Pat 296 (297) : 3 Pat L Jour 103. 

(’ll) 11 Ind Cas 48 (49) (Cal). 

(’18) 18 Ind Cas 841 (843) (Cal). 

(’09) 3 Ind Cas 940 (940) (Mad). (That the order 
” proceedings clos(^ ” did not amount to dis- 
missal.) 

(’80) AIR 1930 Lah 647 (651). (On an application 
records consigned to the record room pending 
appeal — Nature of order is a question of inten- 
tion.) 

(’84) 10 Cal 416 (428). (Striking off.) 

(’92) 16 Bom 294 (802, 808). (Application struck 
off not necessarily cancell^.) 

(’16) AIR 1916 All 24 (24). (Injunction.) 

(’26) AIR 1926 All 831 (332). (Applications by 
decree-holder to the Court executing the decree 
to go on from whore the previous proceedings 
have been arrested and to complete the execu- 
tion are to be considered as merely ancillary and 
therefore not barred by the Section.) 


(’98) 1898 All W N 187 (138) (Do.) 

(’12) 16 Ind Cas 541 (542) (Cal). (Judgment- 
debtor declared insolvent.) 

(’13) 20 Ind Cas 244 (245) (Cal). (Injunction.) 
(’09) lind Cas 841(843) (Cal). (Execution sale set 
aside — Further application for execution is in 
continuation of previous one.) 

(’85) 1885 All W N 269 (269). (Postponement of 
execution to enable debtor to raise money — Sub- 
s^uent application for execution held to be 
linked to the prior one.) 

(*88) 1888 All W N 295 (296). (First application 
mskde in May, 1883, struck oS without either 
granting or refusing it.) 

(’05) 2 All L Jour 276 (277). (Former application 
never finally disposed of.) 

(’13) 21 Ind Cas 923 (924) (Cal). 

(’15) AIR 1915 Mad 407 (411). (Disposal of previ- 
ous application not known.) 

(’08) 31 Mad 71 (74). (Conditions under which 
prior execution petition will be treated as pend- 
ing-) 

(’10) 7 Ind Cas 707 (708) (All). (Obstruction by 
judgment-debtor — Application after removal of 
obstruction.) 

(’ll) 10 Ind Cas 359 (860) (Cal). 

(’10) 6 Ind Cas 490 (490) (Lah). (First application 
struck off on judgment-debtor not being found — 
Second application for arrest held to l;e a conti- 
nuation of the prior one.) 

(’99) 21 All 155 (158). (Do). 

(’31) AIR 1931 Lah 125 (126). (Dismissal for 
decree-holder’s default — Not a continuation.) 

See also the following cases to a similar e ffect 
under the old Code ; 


’08) 80 All 499 (503, 504). 

09) 1909 Pun Rc No. 45, page 148. 

83) 5 All 459 (461). 

■98) 21 Mad 261 (263). 

’88) 5 All 243 (244, 245). 

’81) 5 Bom 29 (35). 

*86) 8 All 545 (548). 

(’01) 23 All 13 (20). 

’87) 14 Cal 385 (387). 

’79) 4 Cal 415 (416, 417). 

’06) 28 All 651 (654). 

’86) 12 Cal 161 (164, 165). 

77) 1 All 355 (360) (F B). 

’82) 9 Cal L Rep 297 (300). 

84) 6 All 23 (24). 

’94) 21 Cal 887 (391). 

’95) 17 All 425 (427). 

(’95) 17 All 243 (244). 

(’05) 27 All 384 (388) : 82 Ind App 102 (P 0). 
(*01) 1901 All W N 117 (117). 
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within the meaning of this Section.^ Similarly, where the proceedings under the prior 
application have come to an end, the second application cannot be taken to be one in 
continuation of the prior application.^ 

Where an application made within twelve years of the specified date is found 
to be defective, an amendment thereof after twelve years is not necessarily ultra vires 
of the powers of the Court. But a decree-holder who is not diligent should not in 
the absence of special and sufficient grounds be allowed to circumvent the provisions 
of this Section by way of amendment. Where the decree-holder applied on the last day 
of limitation for the arrest and attachment of moveable property of the judgment- 
debtor and thereafter sought to amend it by adding a prayer for the attachment of 
immovable property, it was held that the result of allowing the amendment would 
be to circumvent the provisions of this Section and that it should not therefore be 
allowed.®'* Where an amendment is allowed, the question whether it will operate so as 
to make the application a proper one for the purposes of the Section on the date on 
which it was made, depends upon the circumstances of each case.^ If the defect is not 
a fundamental one, it will have such operation.® If it is a fundamental one, the amend- 
ment will not operate to save limitation under this Section.® 

A Court executing a decree, while rejecting an application for execution, is not 
competent to order that a fresh application may be filed within a certain time when 
such an application would be barred by the Section.^® 

8. SuooesBiYe applications fov execution of decrees of Courts other than 
Chartered Hi^h Courts. — See Note 2 above. As has been observed in that Note, this 
Section only fixes the maximum limit of time for execution of a decree and subject 
to such outside limit, a final order on a previous execution application or an applica- 
tion to take some step-in-aid of execution will afford a fresh starting point of limitation.^ 


6. (’86) AIR 1986 Peah 209 (210). 

(’29) AIR 1929 P 0 209 (212) (P C), 

(’96) 18 All 9 (11). (First application for attach- 
ment—Second for arrest.) 

(’12) 18 Ind Cas 929 (929) (All). (First applies- 
tiou for arrest — Second for attachment.) 

(’81) AIR 1931 All 31 (32). (Do.) 

(’02) 1902 Pun L R No. 112. 

(’10) 5 Ind Cas 815 (816) : 1910 Pun Re No. 17. 
(First application against moveables — Second 
against immovables.) 

(’28) AIR 1928 Gal 241 (248). (First application 
for rateable distribution — B^ond application for 
attachment and sale.) 

(’81) 7 Cal 666 (558, 559). (Substitution of new 
properties.) 

(’31) AIR 1931 All 134 (184) : 53 All 419. (Do.) 
(’24) AIR 1924 Cal 131 (132); 50 Cal 743. (Add- 
ing of new properties.) 

(’26) AIR 1926 All 93 (95) : 48 All 121. 

(’18) AIR 1918 Mad 449 (449). (Prior application 
for sale of hypothecated property — Second appli- 
cation for sale of other properties.) 

6a. (’12) 13 Ind Cas 160 (160) (Mad). 

[S«e also (’93) 1893 All W N 124 (125). 

(’13) 20 Ind Gas 563 (564) (Lah).] 

6b. (’36) AIR 1936 Mad 623 (624). 

7. (’28) AIR 1928 Mad 1154 (1155, 1156). 

8. (’35) AIR 1935 Mad 161 (IGS). (Execution 
application filed bona fide against wrong legal 


representative within time — Amendment allowed 
but after 12 years’ time — Amendment takes effect 
from date of original representation.) 

(’15) AIR 1915 Mad 1042 (1043). 

(’05) 1905 Pun Re No. 27. (Amendment as to 
particulars.) 

[See also (’80) AIR 1930 Oudh 65 (66) : 5 Luck 
458. (Application returned for not filing process 
fee with the application — Amendment is retro- 
spective.)] 

9. (’15) AIR 1915 Mad 1042 (1043). 

(’90) 17 Cal 631 (636, 637, 638 and 641) (FB). 
(’28) AIR 1928 Lah 808 (811). (Application to file 
a supplementary list of properties.) 

(’27) AIR 1927 Mad 347 (347). (Amendment by 
adding other items of property.) 

(’05) 15 Mad L Jour 243 (244). (An application 
for arrest of judgment- debtor if subsequently 
amended by a prayer for execution against his 
properties is a fresh application.) 

(’02) 1902 Pun L R No. 112. (Do.) 

(’08) 26 Mad 101 (103). (Petition when filed 
unverified.) 

(’29) AIR 1929 Pat 407 (409) : 8 Pat 462. (Amend- 
ment by substituting immovables properties in 
place of moveables cannot be made.) 

10. (’09) 4 Ind Gas 958 (959) (Lah). 

Note 8 

1. See Article 182 (5) of the Limitation Aot, as 
amended by Act IX of 1927. 
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As to what are "steps-in-aid of exeontion,” see the Limitation Act, Article 182 and 
also the undemnentioned oases.* 


9. Applioabillty of the Section to Chartered Hl^h Gonrte— Sab-eeotlon 

S(b) Sub-section 2 (b) is new. It was held under the old Code that, in view of 

the provision in Article 180 of the Limitation Act, 1877, for a revivor of the decrees 
of Chartered High Courts in the exercise of ordinary original civil jurisdiction and 
of orders of His Majesty in Council, Section 230 did not apply to Chartered High 
Courts in the exercise of ordinary original civil jurisdiction.^ Sub-section 2 (b) has 
been added to give legislative recognition to that view. In the case of such decrees 
and orders, therefore, any number of applications for execution can be made and can- 
not be refused* unless they are barred on the principle of res judicata^ or under 
Article 183 of the Limitation Act, 1908. Article 183 of the Limitation Act, 1908, does 
not however apply to decrees of Chartered High Courts in the exercise of appellate 
jurisdiction.* 


2. (’84) 7 Mad 306 (307). 

(’91) 15 Bom 405 (407). 

H as Bom 722 (726). 

22 Cal 375 (377). 

(’98) 2 Cal W N cclxxi (Note). 

(’13) 18 Ind CaB 97 (98) : 16 Oudh Cas 70. 

(’13) 19 Ind Cas 664 (665) ; 35 All 389. 

(’93) 20 Cal 755 (757). 

(’94) 1894 Pun Bo No. 27. 

(’97) 24 Cal 778 (780, 784). 

(’ll) 9 Ind Cas 800 (801) (All). 

(’13) 21 Ind Cas 782 (783) (Mad). 

(’91) 15 Bom 242 (244). 

(’9l) 15 Bom 245 (24?). 

(’99) 26 Cal 888 (890). 

(’83) 6 Mad 2.50 (251). 

(’94) 17 Mad 76 (77). 

(’15) AIR 1915 Mad 1042 (1043). 

(’08) 31 Mad 234 (235). 

(’08) 31 Mad 68 (69). 

(’93) 16 Mad 452 (453). 

(’99) 23 Bom 644 (651). 

(’91) 13 All 89 (92). 

(’88) 15 Cal 363 (365). 

(’90) 23 Cal 690 (692). 

(’91) 13 All 211 (213). 

(’12) 14 Ind Cas 468 (469) : 1912 Fun Re No. 60. 
(’15) AIR 1915 Mad 314 (SlS). 

(’94) 21 Cal 23 (26). 

(’97) 19 All 477 (479). 

(1900) 27 Cal 709 (713). 

(‘01) 24 Mad 185 (188). 

(’09) 1 Ind Cas 480 (431) (Cal). 

(’82) 8 Cal 89 (91). 

(’84) 10 Cal 649 (550, 561). 

(’94) 17 Mad 166 (166). 

(’96) 23 Cal 196 (199). 

(’98) 22 Bom 340(343). 

(’12) 14 Ind Cas 385 (839) (Lah). 

(’01) 24 Mad 188 (194). 

(’80) 8 All 320 (821). 

(’82) 4 All 60 (62). 

(’86) 12 Cal 608 (609). 

(’87)9 AU 9 (10). 

(’90) 12 All 899 (408, 404). 

(’98) 20 CSl 693 (698).^ 

(’14) AIR 1914 Bom 288 (289) : 88 Bom 47. 


(’10) 5 Ind Cas 758 (758) (Mad). 

(’29) AIR 1929 Bom 279 (283). 

’lO) 8 Ind Cas 833 (834) (Cal). 

’12) 17 Ind Cas 30 (30) : 86 Bom 688. 

’10) 6 Ind Cas 147 (148) (Cal). 

’88) 6 All 844 (346). 

’98) 25 Cal 694 (601) (FB). 

’94) 21 Cal 28 (26). 

’94) 16 All 76 (77). 

’96) 23 Cal 817 (821). 

(1900) 27 Cal 285 (288). 

’82) 6 Mad 141 (142). 

’96) 19 Mad 67 (70). 

’97) 19 All 71 (72). 

1900) 27 Cal 210 (212, 215). 

’09) 2 Ind Cas 88 (88) (All). 

’09) .31 All 809 (312). 

’99) 23 Bom 478 (488). 

.’85) 7 All 898 (899). 

(’89) 16 Cal 747 (748). 

(’9l) 13 All 124 (126). 

(’04) 31 Cal 1011 (1018). 

(’88) 11 Mad 336 (339). 

(’95) 22 Cal 827 (829). 

(’99) 23 Bom 811 (312). 

(’86) 11 Cal 227 (229). 

(’98) 21 Mad 400 (401). 

(’83) 9 Cal 730 (731). 

(1900) 22 All 858 (359). 

(’03) 80 All 179 (180). 

(’97) 19 All 387 (389). 

(’99) 22 Mad 448 (452). 

(’98) 20 All 804 (306, 307). 

(’04) 26 All 608 (610). 

(’96) 22 Bom 83 (85). 

(’10) 6 Ind Cas 490 (490) (Lah). 

(’88) 1888 Pun Re No. 27, p. 78. 

(’08) 1908 Pun Re No. 103, p. 480 (FB). 

Note 9 

1. (’09) 1 Ind Gas 168 (174) : 86 Cal 543. 

(’82) 6 Bom 268 (260). 

(’84) 7 Mad 540 (545). 

(’98) 20 Gal 551 (657). 

2. See Art. 188 of the Limitation Act, 1908. 

3. Sees. 11, Note 28. 

4. (’72) 14 Moo Ind App 465 (484) (PC). (Case 
under Act XIV of 1859.) 


Beotiontt 



626 


BAR OF EXECUTION 


iMtloatt 

HotelO 


10. "Date of the decree Bought to be exeoated." — In the absence of the 
circumstances specified in sub-section 1 (b) and in the absence of anything postponing 
the period of execution, the period of twelve years is to be computed from the date 
of the decree.^ The date of the decree is the date which it ought to bear under 
0. 20 B. 7 and not the date when it is actually prepared and signed by the Judge.^ 

Where there is a preliminary and a final decree in a suit, the two must, for 
the purposes of this Section, be taken to be a single and indivisible decree and the 
date from which the time is computed is the date of the final decree.^ Where a 
decree is amended, the date of the amendment will not give a fresh starting point 
of limitation under this Section.^ In the case of a combined mortgage decree which 
provides that if the nett proceeds of the sale are not sufficient to satisfy the mort- 
gagee's claim the balance be realised from the person and other properties of the 
mortgagor, the period will run from the date of the decree in respect of both reme- 
dies.® If, however, after the sale of the mortgaged properties a personal decree ’for the 
balance is passed under 0. 34 B. 6, time will run in respect of the personal decree 
from the date thereof.® Where a redemption decree does not mention any date for the 
payment of the mortgage debt, it must be taken as payable on the date of the decree 
itself.^ 


The words “or of the decree in appeal confirming the same" have been omitted in 
this Section as being a mere surplusage. Where there has been an appeal from the origi- 
nal decree, the period under the Section is to be computed from the date of the appel- 
late decree even though the appeal was only from a portion of the original decree® 


(’81) 6 Gal 201 (202). 

Note 10 

1 . (1900) 2 Bom L B 199 (200). 

(’08) 11 Oudh Cad 57 (68, 59). 

2. (’97) 1 Cal W N 93 (94). 

(’18) AIR 1918 Bom 217 (218) : 42 Bom 309. 

3 . (’16) AIR 1916 Cal 482 (483). 

(’24) AIR 1924 Gal 131 (132) : 50 Gal 743. 

(*07) 6 Cal L Jour 462 (465). (Pinal decree award- 
ing mesne profits.) 

(’18) AIR 1918 All 254 (255) : 40 All 211. (Direc- 
tion for enquiry into mesne profits — Assumed to 
operate as a final decree.) 

(’97) 19 All 520 (521). (Order absolute under S. 89 
of the Transfer of Property Act now equivalent 
to a final decree.) 

[But fee (’27) AIR 1927 Mad 842 (844). (Decree 
directing ascertainment of mesne profitsin exe- 
cution— Time runs from date of decree and not 
from date of ascertainment.) 

(’16) AIR 1916 Mad 288 (290): 89 Mad 544. (De- 
cree-holder will have 12 years from date of order 
absolute under S. 89 of the Transfer of Property 
Act— The decree under 8. 88 itself could have 
been executed within 12 years from the date 
thereof.) 

Nofe:— In both the above cases, the decrees were 
passed under the old Code. The points are not 
likely to arise under this Code which provides 
for a preliminary and a final decree in such cases. 
(*22) AIR 1922 Bom 95(95): 46 Bom 761. (Mort- 
gage decree under Dekkhan Agriculturists’ Relief 
Act — No necessity for decree absolute — Time 
runs from date of decree.)] 

4 . (’85) AIR 1935 Lah 292 (294). 


(’34) AIR 1934 Oudh 465 (469). (AIR 1932 All 851 
Followed.) 

(’18) AIR 1918 Bom 217 (221) : 42 Bom 309. 

(’32) AIR 1932 All 851 (852) : 64 All 622. (60 Ind 
Cas 318 dissented.) 

[But see (’21) 60 Ind Cas 818 (319) (Pat). 

(’26) 99 Ind Cas 204 (205) (Oudh).] 

5 . (’17) AIR 1917 P C 86 (85) (PC). 

(’15) AIR 1916 Cal 8 (8). 

(’16) AIR 1916 Mad 972 (974). 

(’21) AIR 1921 Cal 456 (456, 457). 

(’25) AIR 1925 Mad 331 (831). 

(’28) AIR 1928 Cal 668 (668, 669). 

(’26) AIR 1926 Mad 954 (955) : 50 Mad 5. 

In vie w of the Privy Council ruling in AIR 1917 
PC the following decisions are no longer law: 
(’18) AIR 1918 Mad 1187(1194): 40Mad989(PB). 
(’12) 15 Ind Cas 822 (824) : 36 Bom 368. 

[See also (’26) AIR 1926 Mad 20 (28) : 48 Mad 
846. (AIR 1918 Mad 1187 (FB) and AIR 1918 
Mad 607 were hold to bo overruled by AIR 
1917 P C 85 (PC).)] 

6. (’26) AIR 1926 Mad 954 (955) : 50 Mad 5. 
(’20) AIR 1920 Cal 878 (379). 

7 . (’89) 13 Bom 667 (670). 

(’92) 16 Bom 480 (485, 486). 

(’99) 23 Bom 592 (594). 

8. (’08) 26 Mad 91 (93, 95, 96) (F B). 

(’ll) 12 Ind Cas 75 (75) (Mad). 

(’77) 1 All 508 (509). 

(’81) 6 Cal 194 (196). 

(’82) 4 All 274 (276). (It is not necessary that the 
appeal should be from the original decree in the 
suit— The appeal may be from decree passed on 
review.) 
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and even if the original decree is confirmed in appeal® or is dismissed as not pressed.®* 
The same principle applies to oases of appeals to the Privy Council.^® Where, how- 
ever, an appeal is preferred where no appeal lies,^^ or where an appeal is withdrawn^® 
or is dismissed for default,^® or is rejected for insuflSciency of stamp, time will 
run only from the original decree. Where a decree is passed severally against two 
or more defendants and one of the defendants appeals, the period of twelve years 
as against the other defendants runs from the date of the original decree.^® In 
the light of the decision in A. I. R. 1932 Privy Council 165, the above view might 
require reconsideration. 

Where an application to set aside an ex parte decree has been rejected, the 
period for the execution of the ex parte decree runs from the date of the decree not- 
withstanding the pendency of the application.^® 

It has been held in the undermentioned case^^ that this Section obviously 
refers to a decree which is capable of execution and that in the case of a decree which 
is not capable of execution except on the happening of a particular contingency, time 
will not begin to run until that contingency occurs. 

11. Subsequent ordep« meaning of. — Where a subsequent order directs 
payment of money or delivery of property at a future date, the period of twelve years 
will run from such dato.^ Thus, an order under 0. 20 B. 11 (2) will be a subsequent- 
order within the meaning of this Section.® According to the High Courts of Allahabad® 


(’83) 9 Gal 100 (102). 

(*84) 6 All 14 (16). 

(’86) 8 All 573 (675). 

(’89) 16 Cal 698 (602, 603). 

(*92) 19 Cal 760 (755). 

(’95) 17 All 103 (105). 

(’95) 22 Gal 467 (472 . 

(’96) 23 Cal 876 (883). 

(’98) 22 Bom 500 (505, 508). 

(*98) 25 Cal 694 (601, 602). (FB). 

(’99) 28 Mad 60 (67, 69). 

(’07) 1907 Bun Ko No. 32, p. 124. 

(*12) 16 Ind Cas 370 (372) (Cal). 

(’05) 27 All 501 (504, 505, 608, 509). (PB). 

[See however (’78) 2 Cal L Rep 471 (473). (Ap- 
peal by one of the defendants with respect to 
his share not imperilling the whole decree — 
Time runs against the non-appealing defen- 
dants from the original decree.) ] 

9. (’ll) 12 Ind Gas 75 (75) (Mad). 

(’94) 18 Bom 203 (205). 

(’10) 5 Ind Cas 473 (474) : 32 All 130. (Dismissing 
.appeal on the ground that it had abated, dissent- 
-ng from 20 All 124 which was a case under the 
Limitation Act.) 

(’95) 19 Bom 268 (260). 

(’09) 2 Ind Cas 864 (364) : 31 All 379. (Though 
appellate decree is the one to be executed, it 
docs not by implication extend the time fixed 
by original decree for performance of any condi- 
tion precedent.) 

(’OS) 31 Mad 28 (31,82).(Such extension must follow 
impliedly or expressly from the appellate decree.) 
(’87) 11 Bom 172 (173). (Such extension is a 
question of intention of the appellate decree.) 
9a. (’88) AIR 1938 Pat 401 (402). 

(’08) 80 All 385 (886, 887). 

10. (’80) 2 All 768 (764, 765). 

(*81) 7 Oal 620 (622, 627). 


11. (’26)AIR1926A11440(442,448):48 All 377. 
[But see (’21) AIR 1921 All 134 (131) : 43 All 405.). 

12. (’08) 1908 Pun Re No. 54, p. 266. 

13. (’18) AIR 1918 Oudh 446 (449). 

14. (’84) 6 All 438 (489). 

15. (’26) AIR 1926 Cal 664 (664). 

(’91) 13 All 1 (16, 16) (P B). 

(’04) 1 All L Jour 409 (411). 

(’23) AIR 1923 Bom 400 (400). (Decree against A 
but not against B — Plaintiff appealing for de- 
cree against B also — Appeal dismissed — Time 
against A runs from original decree.) 

16. (’92) 16 Bom 123 (125). 

17. (’39) AIR 1939 Bom 75 (78): ILR(1939)Bom87. 

Note 11 

1. (’09) 1 Ind Cas 48 (49) (Lab). 

2. (’21) AIR 1921 Pat 340 (340). 

(’17) AIR 1917 Mad 188 (188). (But the applica- 
tion under 0. 21 R. 11 must have been made 


within limitation period of Article 175 — Other- 
wise order of the Court is without jurisdiction and 
will not save time— However, see AIR 1923 Lah 
381 where it was held that as the parties agreed 
to such an application which was made beyond 
limitation, the application was good.) 
iSee (’24) AIR 1924 Lah 842 (344).] 

[See also (’25) 21 Mad L W (Jour S R C) 29 
(29) (Per Wallace, J.) ] 

[But see (’08) 18 Mad L Jour 548 (549). (Order 
under Sec. 257- A of the old Code (now deleted)* 
held not to be a subsequent order.) ] 

3. (’18) AIR 1918 All 216 (218) : 40 All 198. 

(’82) AIR 1982 All 278 (279, 282, 285) : 54 AR 
573 (P B). 

(’88) 1888 All W N 147 (147). (Arrangements for 
paying off decree in instalments not carried out 
by order of Court.) 

[See also (’91) 1891 All W N 12 (18). (Order 
made without jurisdiction will not save time.)] 


BeotttteiS 
Notes lOHlt 
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laottttl iS and Patna^ and the Ohief Court of Oudh,^ a subsequent order must be one passed 
Hotel il*i2 by the Court which passed a decree as stick Court and not an order of an executing 
Court. The Bombay High Court* has, on the other hand, held that the order may be 
of any competent Court including a Court of execution. The Calcutta* and Lahore^ 
High Courts and the Courts of the Judicial Commissioner of Nagpur*'* and Sind** 
are also inclined to this latter view. 

12. “At a certain date or at recurring periods.” — Where a decree does 
not fix a definite date the question whether a sum is payable by a certain date should 
be ascertained by construction of the decree and if so ascertainable, time runs from 
that date.^ An order merely directing a compromise petition for payment by instal- 
Inents to bo filed, is not an order directing payments to be made at a particular date} 

Decrees for payment in instalments, annual or monthly,* and decrees for future 
maintenance,* are decrees for payment “at recurring periods.” Time in the case of such 
decrees and of decrees for the payment of money at a particular date, runs from the 
date of default or the expiry of the period as the case may be.* Where an instalment 
decree provides for the payment of the whole sum in default of any one instalment 
and either no option is given to the decree-holder or an option is given and exercised 
by him, time for the execution of the whole decree runs from the date of the first 
default} 

In the undermentioned case,** an instalment decree provided that in default of 
payment of any instalment, the decree-holder was entitled to realise the whole amount 
of the decree at once. It was held that such a decree could not be considered to be 
a decree payable “at a certain date” within the meaning of this Section, and that 
therefore, after 12 years from the date of the default, only that instalment will be 
barred in respect of which the default was made. 

Where a decree is for delivery of possession of immovable property contingent 
on the non-payment of annuity, the decree-holder is not bound to execute for 


4. ('35) AIR 1935 Fat 380 (381) : 14 Pat 816. 
(’21) AIR 1921 Pat 340 (340). 

f*18) AIR 1918 Pat 216 (217), 

4a. (’36) AIR 1936 Oudh 266 (266): 12 Luck 244. 

5. (’25) AIR 1925 Bom 503 (504) : 49 Bom 695. 

6 . (’38) AIR 1938 Gal 25 (30) : I L R (1937) 2 Cal 
373. 

{’29) AIR 1929 Cal 687 (689) ; 67 Cal 789. 

(’85) 11 Cal 143 (145). 

[But see (’12) 13 Ind Cas 88 (90) (Cal).] 

7. (’26) AIR 1926 Lah 465 (466). 

{’89) 1889 Pun Re No. 200, page. 706. (Arrange- 
ment of parties in execution as to satisfaction of 
decree — Parties cannot be allowed to turn back 

[£ut ^ (’23) AIR 1923 Lah 678 (678). (Wheto 
a Court executing the decree records a compro- 
mise the original decree is not altered thereby 
and the period will still bo calculated from the 
date of the decree.] 

«-9. (’81) AIR 1931 Nag 50 (51) : 27 Nag LR ISO. 
9.. (’39) AIR 1939 Sind 93 (96). 

Note 12 

1. (’91) U Mad 396 (898). 

.(’89) 1889 Pun Re No. 169. 

2. (’89)160.116(18, 19). 


(’82) 4 All 155 (156). 

(’32) AIR 1932 All 278 (282) : 54 All 573 (F B). 

3. (’92) 1892 Pun Re No. 13, page. 64 (F B). 
(Instalment decree — Execution can be taken for 
instalments not barred.) 

(’85) 9 Bom 828 (382). 

4. (’87) 9 All 83 (34). 

(’31) AIR 1981 Bom 492 (49(4). (Amount of 
maintenance directed to be determined in exe- 
cution— Time runs from date of such determin- 
ation.) 

(’92) 19 Cal 1.39 (144, 145, 146) (F B). 

(’94) 16 All 179 (181). 

(’95) 22 Cal 903 (908). 

(’10) 6 Ind Oils 826 (829) : 38 Cal 13. 

5. (’94) 1894 Pnn Re No. 89. 

(’88) 12 Bom 65 (67). (Bight to execute aocrulng 
on a particular day — Limitation should be 
computed from that day.) 

(’07) 30 Mad 604 (505). 

(’24) AIR 1924 All 268 (264) : 46 All 73. 

6 . (’86) 7 All 878 (376). (Decree by instalments.) 

(’19) AIR 1919 Cal 822 (823). 

(’25) AIR 1925 Bom 826 (326). 

(’81) AIR 1931' Bom 268 (264). (Option given and 
exercised.) 

6a. (’86) AIR 1936 Lah 109 (160). 
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possession* on the occurrence of the first default but might execute it on the occur- Becitloli iS 
ring of any subsequent default/ Nofitt 

Where a decree directs that money be recoverable from a party only on failure 
to recover the same from another, the period of 12 years runs from the date of decree 
and not from the time of the failure of the other to make the payment/ 


18. Exoluaion of time during minority or other diBability of decree- 
holdera — See Section 6 Note 21 of the Authors’ Commentaries on the Limitation 
Act. 

ii. Deduction of time for other causes. — Where the period of twelve years 
expires on a day when the Court is closed, the application can be presented on the 
next re-opening day on the broad principle that whore the parties are prevented 
from doing a thing by the act of the Court they are entitled to do it at the first 
subsequent opportunity.^ 

As to whether the Sections of the Limitation Act extending the period of 
limitation "prescribed” apply to the period of twelve years under this Section, see the 
Authors’ Commentaries on the Limitation Act^ and the undermentioned cases.^^ 


In cases of intervening insolvency of the judgment-debtor the period during 
which the adjudication lasts will be excluded in computing the period of twelve years 
under this Section.^ 

By virtue of Section 48 of the Dekkhan Agriculturists’ Belief Act, 1879, the 
time spent in obtaining the conciliator’s certificate can be deducted in computing the 
period of limitation under this Section.^ 

Where property is under the management of the Collector under Schedule III 
•of the Code, the period of such management can bo excluded under Para. 11 (3) of 
Schedule III in calculating the "period of limitation” applicable to the execution of 
any decree in respect of any remedy of which the decree-holder has boon temporarily 
deprived. The expression "period of limitation” has boon interpreted as including the 
period fixed by Section 48,® But Para. 11 (3) only applies when the decree has been 
transferred to the Collector for execution® and only in respect of any remedy of which 
the decree-holder is temporarily deprived.^ 


The pendency of an appeal by the judgment-debtor is not a ground of suspen- 
sion of the period prescribed by this Section in the absence of fraud or force.® When 
a decree is conditional on the redemption of a prior mortgage and the decree-holder 
redeemed the prior mortgage after twelve years from the date of his decree, the period 
up to the date of the redemption is not excluded, as nothing prevented him from 
redeeming it earlier and applying for execution within time.® 


7. (’94) 16 All 237 (238, 239). 

8. (’26) AIR 1926 Mad 20 (23) : 48 Mad 846. 

Note 14 

1. (’91) 18 Cal 631 (634). 

<’85) 7 All 107 (108). 

< 99) 22 Mad 179 (182). 

(’16) 3 Cal L Jour 339 (343). 

2. Bee Note 3 to S. 4; Note 3 to S. 15; Note 16 
to S. 19; Note 10 to S. 20. 

2a. (’39) AIR 1939 All 403 (405, 412) (F D). 
(Following 1 Cal 226 (P C).) 

<’89) AIR 1989 Bom 76 (77) ; I L R (1989) Bom 
87. (Dissenting from AIR 1922 Mad 268.) 

3. (’89) AIR 1939 Mad 270 (272). 

<’21) AIR 1921 Cal 456 (457). 


(’12) 16 Ind Gas 541 (542) (Cal). 

(’32) AIR 1982 Oudh 69 (71):7 Luck 397. (S. 48 is 
controlled by S. 78(2), Provincial Insolvency Act.) 

4. (’18) AIR 1918 Bom 187 (188) : 42 Bom 367. 

5. (’37) 1937 Oudh W N 1116 (1117). 

(’34) AIR 1934 Oudh 465 (470). 

(’19) AIR 1919 All 64 (65) : 42 All 118. 

(’10) 8 Ind Gas 377 (378) : 13 Oudh Cas 303. 

also (’95) 19 Bom 261 (267, 268). (Remit- 
tances by Collector — Step-in-aid.) 

6. (’15) AIR 1916 Mad 449 (451). 

(’16) AIR 1916 Mad 972 (972). 

7. (’15) AIR 1915Nag 103(106): llNagLR25. 

8. (’171 AIR 1917 Cal 460 (461). 

9. (’13) 18 Ind Cas 897 (897) (All). 


8CP0. 84. 
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IBt "By fraud or foroot’* — Sub-section (2) (a) of this Seetion permits the 
execution of a decree at any time within twelve years after the date on which the 
judgment-debtor has by fraud or force prevented the execution of a decree in an 
application properly made for execution. In other words, fraud or force which pre- 
vents execution gives a fresh period of twelve years within which the decree may be 
executed.^ In order to get the benefit of this sub-section it must be proved that — 

(1) there was fraud or force on the part of the judgment-debtor,^ and 

(2) the decree-holder was thereby prevented from executing the decree.’ 

The fraud however need not be such as to have continued to prevent execution 
up to the expiry of the twelve years.^ There is a conflict of opinion on the question 
whether the Court has any discretion to refuse execution even when fraud or force on 
the part of the judgment-debtor preventing execution is established within twelve 
years of the application. According to the Calcutta High Court’ the Court has such 
discretion which will be exercised in favour of the decree-holder if he had been diligent 
in proceeding with the execution of the decree from the date of the decree. The 
Madras High Court is, on the other hand, inclined to the view that no such discretion 
exists under the Section.® The Oudh Judicial Commissioner's Court has held’^ that 
even in the view of the Calcutta High Court stated above, the duo diligence required 
is nothing more than keeping the decree alive under the provisions of the Code. It is 
submitted with respect that the Madras view is correct. The language of the sub- 
section makes it clear that sub-section (1) which precludes the Court from ordering 
execution in the cases specified does not bar an application made after the specified 
period if the conditions mentioned in sub-section (2) are satisfied. There is nothing to 
show that the Court has any discretion in the matter. 

The term “fraud" in the Section should be interpreted in a very liberal sense.® 
Any improper means resorted to by the judgment-debtor to prevent execution of the 
decree would amount to such fraud.® The term includes not merely deceit but also 
circumvention.^® But mere objections by the judgment-debtor cannot be taken advan- 
tage of as “fraud" within the meaning of this Section.^^ In the case noted below^^* an 
objection raised to the jurisdiction of the Court was held not to amount to fraud. 


Note 15 

1. (’99) 22 Mad 820 (322, 823). 

(’ll) 11 Ind Gas 672 (672) : 34 All 20. 

(’20) AIR 1920 Nag‘68 (69). 

(’10) 8 Ind Gas 805 (805) (^lad.) 

2. (’10) 8 Ind Gas 805 (805) (^lad). 

(’35) AIR 1936 Mad 8 (11) ; 58 Mad 311. (Fraud 
committed by judgment-debtor — Decree-holder 
can avail of it against legal representative.) 

[See also (’32) AIR 1932 All 273 (277, 284) : 54 
All 573 (F B).] 

3 . (’35) AIR 1935 Pat 380 (382) : 14 Fat 816. 
(’29) AIR 1929 Pat 597 (599). 

(’98) 8 Mad L Jour 203 (204). 

(’09) 4 Ind Gas 958 (959) (Lab). 

(’12) 13 Ind Gas 88 (89) (Gal). 

(’19) AIR 1919 Mad 197 (198). 

[But see (’85) AIR 1935 Mad 8 (11) : 58 Mad 
311. (Case law of Madras High Court discussed.) 

4 . (’ll) 12 Ind Gas 793 (795): 14 Oudh Gas 238. 
(’97)1 Cal WNclxii. 

(’99) 22 Mad 820 (822, 828). 

(’19) AIR 1919 Mad 197 (198). 


5. (’06) 11 Cal W N 440 (441). 

6. (’ll) 12 Ind Gas 679(681): 35 Mad 670. (Even 
assuming due diligence is nocos^ry, continuous 
diligence daring all the time prior to the appli- 
cation need not be shown.) 

7 . (’ll) 12 Ind Gas 793 (795) : 14 Oudh Gas 288. 

8. (’12) 18 Ind Gas 1008 (1008) (Mad). 

(’12) 13 Ind Gas 88 (89) (Cal). (The term “fraud” 
in S. 48 should be interpreted in a wider sense 
than that in which it is used in English law.) 
’31) AIR 1931 All 81 (38). 

’ll) 12 Ind Gas 679 (680) : 85 Mad 670. 

9 . (’36) AIR 1936 Lah 843 (845). (Frivolous 
objection taken by the judgment-debtor was 
held to amount to fraud.) 

(’18) 18 Ind Gas 1008 (1008) (Mad). 

10. (’86) AIR 1936 Lah 848 (845). 

(*27) AIR 1927 All 668 (669). 

11. (’85) AIR 1985 Fat 880(882) : 14 Pat 816. 
(’27) AIR 1927 All 668 (669). 

(’81) AIR 1931 All 184 (184) : 53 All 419. 
lU. (’86) AIR 1986 Lah 848 (845). 
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But raising a ploa based on a false statement would be fraudulent.^^^ Where there are 
frequent futile and false objections raised by the judgment-debtor accompanied by his 
keeping out of the way when warrants of arrest are issued, his conduct may be taken 
to amount to fraud.^* In the following instances the conduct of the judgment-debtor 
has been held to amount to fraud within the meaning of the Section — 

(1) Where he raised frivolous objections in order to delay execution of the 

decree against him.^*“^* 

(2) Where he wilfully evaded the arrest warrant.^* 

(3) Where, knowing that a warrant of attachment was issued against his 

moveable property, he locked up his house and so prevented the 

moveable property therein being attached.^® 

(4) Where he or his heirs made fictitious and fraudulent alienation of property 

which was subsequently set aside in a regular suit.^^ 

(5) Where he kept out of British India so that the decree- holder was not in 

a position to take out execution against his person.^® 

Where the Court merely refused to permit execution against properties of the 
judgment-debtor in the hands of a receiver but it was open to the decree-holder to 
proceed against the person and other proiierties of the judgment-debtor or of the 
surety and ho did not do so within the twelve years, it was held that Section 48 (2) 
was of no help to the decree-holder.^® 

Fraud or force of one judgment-debtor will not extend the time against a 
co-judgrnent-debtor who did not resort to it.^® 


16. Appeal from orders under the Section. ^ An order granting or refusing 
execution of a decree under tlie Section is, it is conceived, a final order amounting to 
a decree under Section 47 and is therefore appealable. 

17. Plea of bar under the Section, when to be raised. — Where notice of 
petition for attachment in execution is duly served on the judgment-debtor who allows 
orders to bo passed ex parte, lie cannot ask for a review of the order, nor can ho in 


appeal raise the plea that the execution 

lib. (’36) AIR 1936 Lah 8d3 (845). (Hut mere 
raising of objections so as to prolong execution 
proceedings l^yond the period of limitation is 
not necessarily fraud.) 

12. (’12) 13 Ind Cas 929 (929) (A 1). 

(’83) G Mad 3G5 (367). 

1’09) 2 Ind Cas 222 (223) (All). 

13-14, (’ll) 12 Ind Gas 793 (794, 795): 14 Oudh 
Cas 238. (It is sufficient to show that the judg- 
ment-debtor on various occasions within the 
aforesaid period dishonestly prevented the execu- 
tion of the decree against him by frivolous 
devices.) 

(*34) AIR 1934 Fat 682 (533). (The judgment- 
debtor fraudulently setting up a claimant to the 
attached property— Claim set aside by separate 
suit.) 

(’22) AIR 1922 All 146 (146) : 44 All 819. 

(•17) AIR 1917 Oudh 69 (71). 

[But see (’12) 18 Ind Gas 88 (89) (Oal). (The 
mere fact that the judgment-debtor objects to 


application is barred by the expiry of the 

a sale which objection ultimately proves un- 
successful will not amount to fraud.)] 

15. (*20) AIR 1920 l^lad 492 (493). 

(’24) AIR 1924 Mad 836 (837). 

(’12) 13 Ind Cas 929 (929) (All). 

16. (’86) 9 Bom 318 (319). 

(’99) 22 Mad 320 (322, 323). 

[But tee (’17) AIR 1917 Oudh 159 (160). (Keeping 
the doors closed is per se no evidence at aU of 
fraudulent conduct on the part of a lady, unless 
there is anything to show that she deliberately 
does so or attempts to do so against the ozocut- 
ing officer.)] 

17. (’82) 4 Mad 292 (294). 

18. (’26) AIR 1926 Nag 82 (90): 22 Nag L R 67. 

19. (’29) AIR 1929 Fat 697 (699). 

20. (’16) AIR 1916 Mad 1 (2) : 88 Mad 419. 

(’31) AIR 1981 Mad 881 (388). 

(’80) AIR 1980 Sind 218 (219). 
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ttoOillUl K twelve years under the Seotion.^ 

. Holt if Where an executing Court decides that the execution of a decree is hot barred^ 

notwithstanding the provisions of this Section, it is merely an erroneous decision and 
not an illegal exercise of jurisdiction. Therefore, so long as the order is not set aside 
in appeal or revision, it cannot be attacked in any collateral proceeding on the ground 
of want of jurisdiction in the executing Gourt.^ 


Tbansfebees and Legal Bepbesentatives 

Seotion 49 T f 4 9. [S* £<very transferee of a decree 

rwi««ree. subject to the equities 

(if any) which the judgment-debtor might have enforced against 
the original decree-holder. 

[1877, S. 233. See 0. 21 B. 16.] 


1. Scope and object of the Section. 

2. Equity of the judgment-debtor to set off croti-decree. 

3. Transferee during pendency of suit by judgment-debtor 

takes it subject to tbe result of the suit. 

4. Other equities enforceable against tbe assignee. 

5. Assignee's want of knowledge of equity, if affects rule. 

Other Topics 

Assignment before or during appeal. Bee Note S. 

Assignee bound by S. 99, T. P. Act. See Note 4. 

1. Scope and object of the Section. — This Section may be compared with 
Section 132 of the Transfer of Property Act, 1882, which is based on the same 
principle,^ namely, that the assignee of a claim stands in no better position than the 
assignor as regards equities existing between the assignor and his debtor at the time of 
the assignment.^^ An attaching decree-holder is an "assignee” of the attached decree 
within the meaning of 0. 21 B. 16 and is, under this Section, subject to the same 
equities that the judgment-debtor in attached decree had against his decree-holder.^ 
The equity, to which a transfer of a decree is subject, must, however, be one available 
against the original decree-holder and not one available against others.^ A mere claim 
for restitution made by the judgment-debtor against the original decree-holder is not 
an equity which can be availed of against an assignee from the decree-holder."* The 
equity which the judgment-debtor seeks to enforce against the transferee must have 
been existent at the date of the assignment.^ 


Note 17 

1. (’29) AIR 1929 Mad 826 (826, 827). 

[But see (’38) AIR 1938 All 89 (90). (Objection 
as to bar not raised on notice of application for 
execution — Objection to confirmation of sale on 

. the ground that execution was barred by limi- 
tation, allowed to be raised.)] 

2. (’34) AIR 1934 Cal 282 (283) : 61 Cal 234. 

Section 49 — Note 1 

1. Section 132 of the Transfer of Property Act 
runs as follows: "The transferee of an actionable 


claim shall take it subject to all the liabilities 
and equities to which the transferor was subject 
in respect thereof at the date of transfer.’’ 

la. (’10) 7 Ind Cas 55 (59,60) (Cal). (Fraudulent 
assignment.) 

(*74) 21 Suth W R 141 (143). 

2. (’25) AIR 1925 Cal 102 (103). 

3. (’25) AIR 1925 Pat 449 (450) : 4 Pat 120. 

4. (’33) AIR 1938 Cal 865 (868). 

5. (’38) AIR 1938 Bom 258 (255, 256) : I Ii H 
(1988) Bom 263. 
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2. Equity of the judgment-debtoy to set off orosa-deoree. — A right to 
set off a cross-decree or cross-claim under 0. 21 Br. 18 and 19 is an equity which 
can be enforced against the transferee of the decree;^ but the decree against which 
the set-off is asked for must be before the Court for execution* and it is that Court 
that should consider whether the assigned decree is subject to any equities.* A right 
to set off a cross-decree is not affected when the assignment of one of them has been 
found to be fraudulent.^ 

8. Transferee during pendency of auit by judgment-debtor takes it 
subject to the result of the suit. — An assignee of a decree which, subsequent to 
the assignment, is confirmed on appeal without the asdgnee being brought on the 
record, is nevertheless an “assignee” within O. 21 E. 16 who can execute the api)el- 
late decree^ but a satisfaction entered on the decree under 0. 21 B. 18 is binding on 
him though made subsequent to the assignment to him and before his name is brought 
on the record.* The right of a judgment-debtor to ask for a stay under 0. 21 B. 29, 
infra is an equity which will bind an assignee of the decree.* Hence, where the decree 
is assigned during the pendency of a suit by the judgment-debtor against the decree- 
holder and a decree is passed subsequently in the later suit in favour of the judgment, 
debtor, the latter will be entitled to a set-off in respect of such decree against the 
transferee of the decree in the prior suit.^ 

4. Other equities enforceable against the assignee. — In cases coming 
under Section 99 of the Transfer of Property Act, 1882, a mortgagee who had also 
a money decree against the mortgagor could not, in execution of the money decreet 
bring the equity of redemption to sale. It was held by the Bombay, Calcutta and 
Madras Higli Courts that the assignee of such money decree could not also bring the 
equity of redemption to sale and thus deprive the mortgagor of his equitable right.^ 
The Allahabad High Court, however, held a contrary view.* Section 99 of the Trans- 
fer of Property Act, 1882, has now been repealed and re-enacted in 0. 34 B. 14 of 
the Code but with this difference, namely, that the equity of redemption could not 
be sold now in execution of decrees for the payment of money in satisfaction of such 
claims only as arise under the mortgage. The cases cited above are, therefore, now 
no longer law. 

See Notes to Order 34 Eule 14,. infra, 

5. Assignee’s want of knowledge of equityi if affects rule. — An assign- 
ment takes effect against the debtor only on notice to him and is subject to all 


Note 2 

1. (»37) AIR 1937 All 351 (352) : I L R (1937) 
All 553. (This Section is net incousistent with 

O. 21 R. 18 and even if it is so, this Section 
will prevail.) 

(*36) 163 Ind Cas 618 (619). 

(’68) 10 Suth W R 82 (83) (P B). 

(’73) 19 Suth W R 85 (87). ' 

(’72) 18 Suth W R 442 (443). 

(’89) 16 Gal 619 (622). 

(’24) AIR 1924 Nag 46 (47) : 19 Nag L R 164. 

2. (’02) 24 All 481 (482). 

3. (*37) AIR 1937 Cal 670 (571). 

(’19) AIR 1919 Mad 424(426): 42 Mad 338. (Since 
BO to determine is a stage in execution of the 
decree.) 

4. (’67) 7 Suth W R 470 (471). 


Note 3 

1. (’18) AIR 1918 Mad 279(280). (Because trans- 
fer of decree means transfer of interest in it as 
finally determined.) 

2. (’97) 7 Mad L Jour 227 (229). 

3. (’38) AIR 1938 Bom 253 (256) ; I L R (1938) 
Bcim 263. 

4. (’38) AIR 1938 Bom 253 (256) : I L R (1938) 
Bom 263. 

(’37) AIR 1937 Rang 316 (317). (Want of notice 
on assignee’s part of the pending suit is not 
material.) 

Note 4 

1. (’07) 31 Bom 462 (463, 464). (What law pro- 
hibits directly cannot be effected indirectly.). 

(’95) 22 Gal 813 (816). (Otherwise would defeat 
object of S. 99, T. P. Act, 1882.) 

(’07) 81 Mad 88 (84). 

2. (’05) 27 All 450 (452). 
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eqaities arising prior to the date of such notice but it is not necessary that the 
assignee should have any notice of the equity which the debtor could have asserted 
against the transferor,* though the case would be very much stronger against the 
assignee if he had such notice.* 


50. [ S* 234.] (1) Where a judgment-debtor dies^® before 
. the decree has bwn fully satisfied,*® the holder 

g represen ve. decree® may apply to the Court which 

passed it to execute the same f^ainst the legal representative^ of 
the deceased. 

(2) Where the decree is executed against such legal repre- 
sentative, he shall be liable only to the extent® of the property of 
the deceased® which has come to his hands and has not been duly 
disposed of ; and, for the purpose of ascertaining such liability, the 
Court executir^ the decree may, of its own motion or on the appli- 
cation of the decree-holder, compel such l^al representative to pro- 
duce such accounts as it thinks fit. 

[ 1877, S. 234; 1859, S. 210. See Order 21 Rule 22.] 


1« Legiflative changef. 

2 . Scope of the Section. 

3. **Holder of the decree.** 

4. **Legal repreientative.** Seo 0. 22 B. 3.^ 

5. Appeal against order determining 
legal representative. 

6. Extent of liability of legal representative. 
Sco Note 13 to Section 52. 

7. Legal representative bound by what 

the deceased judgment-debtor him- 
self would have been bound by. 

8. ‘^Property of the deceased.** See Sec- 

tion 52 Note 9 and Section 53 Note 6. 

9. Official Assignee. See Note 10. 

10. "Where a judgment-debtor dies.** 

11. Decree against deceased defendant. 
See Note 8 to Section 52. 


12. **Before the decree has been fully satis- 

fied.** 

13. Application to execute against the legal 

representative. 

14. Execution against wrong legal repre- 

sentative or without the legal repre- 
sentative. 

15. Decree-holder, if can proceed against 

property in the possession of third 

16. Limitation for substitution of legal 

representative. 

17. Successive deaths of judgment-debtor and 

legal representative. 

18. Decree for injunction. 

19. Appeab. 


It Le^islatiTe chan^eSt — Besides some verbal changes, the words **fully 
satisfied’* have been substituted for the words “fully executed” in clause (1) of this 
Section. See Note 12 below. 


2t Scope of the Seotioiit — This Section and Sections 52 and 53 may be 
usefully read together. Section 52 contemplates cases where the debtor dies before the 
decree and the decree itself has been passed against the legal representative. This will 


Note 5 

1. (*02) 26 Mad 428 (429). 

(1886) 26 S G 33, Sutton v. Sutton. 

2. (*38) AIB 1938 Bom 258 (256) : 1 L B (1938) 
Bom 263. 


(’87) AIB 1937 Bang 816 (317). 

(*11) 12 Ind Gas 205 (206) (Low Bur). 
(’10) 7 Ind Gas 55 (60) (Gal). 

3. (’89) 16 Gal 619 (622). 
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also include cases where the debtor dies before suit and the suit itself is instituted Section S0 

against the legal representative. This Section provides for the execution of decrees Notes 8*7 

against the legal representatives of a judgment-debtor who dies before the decree has 

been fully satisfied. Normally, it applies to cases where judgment-debtor dies after 

the decree. But the Section is wide enough to include the case where the judgment. 

debtor dies before decree, provided the decree is valid in spite of his death, e.g., 

where under 0. 22 B. 6 death occurs after hearing but before judgment, or in the 

case of Privy Council appeals.^ Section 53 extends the scope of Sections 50 and 52 

to ancestral property in the hands of a descendant which is liable under the Hindu 

law for payment ot debts of the ancestor. 

5. ** Holder of the decree.** — For the definition of “ decree-holder,” see 
Section 2 sub-section (3). A person who appears upon the face of the decree as the 
person in whose favour the decree is passed is entitled to execute it, unless it is shown 
that some other person has taken his place.^ The Code does not provide that execu- 
tion abates by death of decree-holder.^ See also O. 22 B. 12 infra. For purposes of 
limitation, an application for execution by any person who, for the time being, is 
recognised as the proprietor of the estate of a deceased decree-holder is held to be * 
good, though later on it is found that ho had no title.^ 

4. “Ledal rcpresentatiYC.’* — See Order 22 Buie 3, 

6. Appeal against order determining legal repreaentatlTe. — An order 
determining the question whether a i)erson is the legal representative of a deceased 
party is within Section 47 and is appealable as a decree. See Section 47 sub-sec- 
tion (3), and Note 26 to that Section. If, however, the Court does not decide the 
question, the mere placing of the legal representative on the record is not appealable.^ 

Where a legal representative is brought on the record in the place of a 
deceased party, he becomes a party to the suit* and all further questions in execu- 
tion between him and the opposite party must bo decided in execution and not by 
a separate suit and an appeal will lie from such a decision.* 


8. Extent of liability of legal representative.— See Note 13 to Section 52. 


7. Legal representative bound by what the deceased judgment-debtor 
himself would have been bound by. — The liability of the legal representative is 
co-extensivo with that of the deceased judgment-debtor himself, subject, however, to 
the condition that it does not extend beyond the assets actually received by him and 
which have not been duly disposed of. Thus, where the property could not be in'o- 
ceeded against even when in the hands of the judgment-debtor, as where it is governed 
by the special provisions of the Dekkhan Agriculturists’ Belief Act, it cannot be proceeded 
against when it comes into the hands of the legal representative.^ On the other hand, 


Section 50 — Note 2 

1. (*37) AIB 1937 Pat 321 (322) : 16 Pat 316. 
<*32) AIB 1932 Pat 261 (262. 263, 264): 11 Pat 445. 

Notes 

1..('91) 18 Gal 639 (641). (Or may order to make 
over proceeds to any other person.) 

2. (*78) 3 Bom 221 (222). 

(1900) 2 Bom L B 887 (888). 

3. (*18) AIB 1918 Pat 216 (216, 217). 

Notes 

1. (*78) 3 Cal 708 (709. 710). 

<•93) 1893 All W N 106 (107). 

[See (’23) ABB 1923 Pat 149 (150). (Impleading 


legal representative without deciding his liabi 
lity for decree held illegal.)] 

2. (*72) 18 Suth W B 185 (188). 

(’84) 7 Mad 255 (257, 258). 

3. (’22) AIB 1922 Bom 280 (280). 

(1900) 2 Bom L B 887 (888). 

Note? 

1. (’21) AIB 1921 Sind 29 (81, 82, 83, 34) : 15 
Sind L B 47. 

[See also (’25) AIB 1925 Nag 449 (450). (By 
B. 11 (2) of the Central Provinces Act, 1920, no 
sale of such tenancy is valid except in special 
circamstancies.) 
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ttM legal Tepresentative ^ill be bound by the decree passed or the previous proceed-; 
ings taken, against thejadgment-debtor himself.* Thus, where the properties had been^ 
attached or charged or mortgaged, or directed to be sold by the decree, in the lifetime 
of the judgment.debtor, they continue to be liable in the hands of the legal representa- 
tives.* Similarly, where the judgment-debtor was impleaded in the suit as a subsequent 
mortgagee but did not plead his rights of marshalling, it is not open to his legal repre- 
i^ntatives, when substituted in execution proceedings, to raise the question again.^ A- 
Hindu son or a descendant of a Hindu is liable just like other legal representatives^ 
and cannot question the validity of the decree against the ancestor,^ except in one 
respect, namely, that the decree debt is of an illegal or immoral nature so as not to 
bind him or his share in the joint family property under the Hindu law. See Section 
53, Notes 1 and 3, infra. 

8. “Property of the deoeaeed.*’ — See Section 52 Note 9 and Section 53> 
Note 6. 


9a Official Assi^neea — See Note 10 below. 

10. “Where a juddment-debtor die8.”-r-This Section applies only where the 
judgment-debtor dies.^ The word “dies** is used in its natural meaning and does not 
include a civil death}^ Consequently, the Section has no application where the judg- 
ment-debtor only becomes an insolvent or has only alienated or gifted away his 
property, or where, in his lifetime, there is a transfer .or devolution by operation of 
law. After property vests in the Official Assignee, no proceedings can affect the pro- 
perty of the deceased insolvent in bis hands unless he has been impleaded in the 
matter adjudicated upon.* Since attachment does not create any interest in the property 
and prevents only a private alienation, it does not prevail against the Official Assignee 
or Official Beceiver and the decree-holder cannot claim payment of the money realised,* 
much more so if the attachment is only prior tg judgment.^ 


11. Decree against deceased defendant. — See Note 8 to Section 52. 

12. “Before the decree has been fully satisfied.*’ — The word “satisfied” 
has been substituted in this Code for the word “executed** in the previous Codes. Prior 
to this Code, there was a conflict of views amongst the High Courts as to th.o moaning 


(’69) 12 Suth W B 495 (495). (A decree to give 
accounts within specif!^ time — No execution 
till expiry of the period — Death thereafter— Can- 
not be executed against legal'reprosentatiTe.) 
CIO) AIB 1019 Lah 145 (146) ; 1919 Pun Re 
No. 17 (P B). (A case under Punjab custom.)] 

2. (*18) AIR 1918 Fat41(46):4PatLJouT213. 

(’86) 10 Bom 74 (77). 

(’89) 21 All 277 (279). 

3. (’01) 24 Mad 689 (694). 

(’09) 81 All 45 (47). (Mortgage decree against 
widow — Reversioner as her legal representative 
cannot plead in execution the invalidity of 
mortgage or decree.) 

(’99) 21 All 356 (358, 859). (Mortgage decree 
against Hindu father covering whole family 
property — Son as legal representative cannot 
object in execution that his share is not liable.) 

4 . (’1C) AIR 1916 Oudh 288 (288, 289). 

5. (’93) 16 Mad 99 (108). 

(’ll) 9 Ind Oas 648 (649) (Mad). 

Note 10 

1 . (’14) AIR 1914 Mad 828 (880) : 88 Mad 1180. 


(Property obtained by son on partition — Not 
’’assets” within this Section so long as the 
father is alive.) 

la. (’35) AIR 1935 Cal 713 (714). 

(’31) AIR 1981 All 306 (307) : 58 All 629. 

(See also (’03) 80 Cal 961 (964). (Transfer of 
all its properties by one limited company to 
another — Former company cannot be said to 
have died.)] 

2. (’36) AIR 1935 Mad 907 (907, 908). (Pro- 
perty of a person who is adjudicated an insol- 
vent vests in the Oflicial Receiver from the date, 
on which the person applies for insolvency.) 

’29) AIR 1929 Mad 609 (611). 

’14) AIR 1914 F C 129 (180, 181) : 42 Cal 72 ; 41 
Ind App 251 (P C). 

[But Me (’70) 14 Suth W R 88 (35, 86) (F B). 
(Not good law: see 29 Cal 428(FB).] 

3. (’85) 8 Mad 654 (556). 

(’02) 29 Cal 428 (482, 438) (F B). 

See also S. 64, Notes 10 and 14. 

4 . (’84) 10 Cal 160 (167, 168) (F B). 
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of the word "executed.” The High Court 'of Allahabad held that once attachment wae 
effected and execution proceedings commenced and were progressing, the decree was 
fully executed and the property of the judgment-debtor passed into the hands of the 
law ; further proceedings do npt abate on the subsequent death of the judgment- 
debtor and it was not necessary that the legal representatives should be impleaded. 
A sale without legal representatives being brought on the record was therefore held: 
to be good.^ On the other hand,. the Madras High Court held the view that, till the^ 
sale was actually held, the decree could not be said to be “fully executed,’* so that» 
even after attachment, if the judgment-debtor died, his legal representatives had to 
be impleaded; otherwise, the sale was void.^ The Bombay High Court took an inter- 
mediate view and held that the legal representatives should be impleaded even if 
the judgment-debtor died after attachment, but that the failure to do so was only a 
material irregularity making the sale liable to be set aside only if substantial injury is 
caused thereby.^ And the Calcutta High Court agreed with the Allahabad view in 
one case* and adopted the Bombay view in at least two cases.^'^ The present Code 
gives legislative sanction to the Madras view, and hence the Allahabad view is no 
longer law.^ It is, therefore, now necessary to implead the legal representatives of a 
judgment-debtor who dies after attachment.^ There is, however, still a divergence of 
views as to whether the failure to implead the legal representatives of a judgment- 
debtor dying after attachment renders the sale void or voidable; one set of Courts 
holding it to be an illegality^ and another set holding it to be a mere irregularity.^ 

But where all the steps necessary to be taken by the decree-holder have been 
taken and nothing more remains to be done by him, and it is only for the Court to 
execute its final order in execution, as, for instance, where an order for possession has 
been made and the judgment-debtor dies thereafter, it is not necessary to implead 
the legal representatives.® 

The principle applies where the judgment-debtor becomes insolvent after the 
attachment, so that, a sale thereafter without impleading the Oflicial Beceiver and 
without due notice to him is inoperative and irregular.^® 

18. Application to execute against the legal representatiYe. — In this 
Section the words “may apply’’ are equivalent to “shall apply” inasmuch as unless 
the decree-holder wishes to drop further proceedings in execution altogether, there is 
no option loft to him but to follow tho procedure laid down in the Section.^ 

This Section by cl. (i) enacts that the application is to be made to “the Court 
which passed the decree” while cl. (2) refers to “the Court executing decree” as having 


Note 12 

). (’84) C All 255 (259). 

(’90) 12 All 440 (445, 44G) (F B). 

(’95) 17 All 102 (165, 166). 

2. (’83) 6 Mad 180 (181). 

(’92) 15 Mad 399 (400). 

(’99) 22 Mad 119 (125, 126). 

3. (’96) 19 Bom 276 (281, 285). 

4. (’07) 5 Gal L Jour 80 (86). 

4a. (’96) 23 Cal 686 (688, 689). 

(’14) AIR 1914 Gal 554 (556). 

5. (’20) AIR 1920 Oudh 178 (179) : 23 Oudh 
Gas 218. 

(*28) 115 Ind Gas 620 (621) (Cal). 

6. (’10) 6 Ind Gas 889 (840) (Mad). 

7. (’86) AIR 1986 Mad 205 (216) : 59 Mad 461 
(F B). (AIR 1924 Mad 180 overruled.) 


(’22) AIR 1922 Mad 307 (308, 309). (Word ’may^ 
in Section amounts to ’shall’.) 

(’26) AIR 1926 Mad 138 (139). 

8. (’27) AIR 1927 Gal 315 (318). 

(’29) 115 Ind Gas 520 (521) (Cal). 

(’14) AIR 1914 Gal 554 (556). (Aggrieved person’s 
remedy by proceeding under 0. 21 R. 90, G, P. 
G., or a suit within 1 year.) 

(’20) AIR 1920 Oudh 178 (179) : 23 Oudh Gas 218. 
(’25) AIR 1925 Pat 384 (387). 

9. (’89) 12 Mad 211 (218). 

10. (’14) AIR 1914 P G 129 (181) : 42 Gal 72 : 41 
Ind App 251 (P G). 

Note 13 

1. (’86) AIR 1986 Mad 205 (206) : 59 Mad 461 
(FB). 

(’22) AIR 1922 Mad 807 (808). 


Sebtioh W 
NoatlMB 



538 


XiBGAL BBPBBSENTATIVES 


teltilNI so certain powers for the purposes of the Section^ Now the executing Oourt may be the 
Hotel 10*14 Court which passed the decree or it may be the Court to which it is sent for execu. 

tion.^ The application to execute the decree against the legal representative must under 
ol. (l) be made to the Court which passed the decree? The Section, however, does 
not specify which Court has to pass orders thereon. At any rate the Court that passed 
the decree need only decide one point, viz., whether the decree is executable against 
the legal representative, and pass orders accordingly.^ All further proceedings, inclu- 
sive of ordering notice of execution can, where the decree is sent to another Court 
for execution, be taken by the Court executing the decree.^ As to the effect of non- 
compliance with the rule that the application for substitution should be made to the 
Court which passed the decree, see Section 42, Note 1 ante. See also the case cited 
below.®* The execution proceedings once commenced can be continued after the death 
of the judgment-debtor by substitution of the name of his legal representative in place 
of his name in the application for execution. No fresh or substantive application under 
O. 21 B. 11 is necessary.® 

An application under this Section is necessary only when further execution is 
needed or asked for. A separate application merely for substituting a legal represents- 
tive is not necessary^ and no limitation is prescribed for such substitution in execution 
proceedings which do not abate merely by the death of the parties.® See 0. 22 B. 12. 


It is not incumbent on a party, to be entitled to apply under 0. 9 B. 13 of 
the Code as the legal representative of the deceased defendant, to be first brought on 
record under Section 50 before filing an application to set aside the ex parte decree.® 

14. Execution against vrong legal veppesentatiYe ov vlthout the legal 
veppesentatiYe. — It has been seen in Note 63b to Section 11, ante, that a decree 
against one of, several representatives will, in the absence of fraud or collusion, bind 
all the representatives, but that a decree against a wrong person as the legal repre- 
sentative does not bind the real representatives. The same principles will apply to 
execution proceedings taken against legal representatives. Thus, a proceeding taken 


2. See Sections 37 and 38 supra. 

3. (*37) AIK 1937 Pat 239 (241). (A I B1928PC 
162 relied on). 

(’34) AIB 1934 Bom 215 (216). (Application to 
bring on record legal represontatiyes of judgroedt- 
dobtor is to be made to the Court passing the 
decree and not to the Court to which decree is 
sent for execution.) 

’05) 28 Mad 466 (471, 472) (F B). 

’95) 17 All 431 (432). 

(’94) 18 Bom 224 (226). (Although notice to party 
be sent by execution Court.) 

(’07) 17 Mad L Jour 300 (301). (Order passed by 
execution Court not void if objection waived 
by parties.) 

(’12) 17 Ind Cas 293 (294) (Mad). 

(’26) AIR 1926 Mad 411 (412). 

4 . (’05) 28 Mad 466 (470). 

(’95) 17 All 431 (432). (Execution Court may deter- 
mine extent of legal representative’s liability.) 
(’26) AIR 1926 Mad 411 (412). 

(’28) AIR 1928 Bang 40 (42) : 5 Rang 775. (The 
order permitting execution against the legal 
representatives can be made ex parte.) 

5. V94) 18 Bom 224 (226). 

Sa. (’38) AIR 1938 Bang 385 (387). (Question 
as to whether application to add legal representa- 


tive of a deceased judgment-debtor should bo 
made to the Court passing decree or to Court 
which is executing decree is one of procedure 
and not one of jurisdiction — In case of non- 
compliance with procedure the defect might 
be waived.) 

6. (’36) AIR 1936 Bom 456 (457). 

(’09) 4 Ind Cas 839 (841) : 34 Bom 142. 

(’31) AIR 1931 Mad 303 (312). 

(’05) 2 Cal li Jour 544 (545). 

(’30) AIR 1930 Sind 16 (17). 

See also Note 4 to Section 146 infra. 

7. (’36) AIR 1936 Oudh 152 (153): 11 Luck 500. 
(’21) AIR 1921 Mad 693 (693). (Execution was 

unnecessary for 20 years — Decree- holder not 
barred.) 

[Sea also (’33) AIR 1933 Mad 568 (566. 569). 
(Application for execution against legal repre- 
sentative under this Section need not contain a 
prayer for substitution of the legal representa- 
tive on the record.)] 

8. (’20) AIR 1920 All 171 (172) : 42 All 570. 

9. (’25) AIR 1925 Oudh 870 (871) : 27 Oudh 
Cas 299. (ProvisionB of S. 146 the same.) 

[But see (’05) 28 Mad 861 (862). (Under old 
Code and not good law now in view of S. 146.)] 
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against one of several representatives who vrima facie is entitled to represent the 
estate of the deceased is binding on all the representatives.^ But if it is taken against 
a wrong person as such legal representative! it will as a general rule not bind the 
actual or real legal representatives.^ (See also Note 6 to Section 62.) Where, however, 
in such a case the real representative stands by and allows the proceedings to be taken 
or continued against a wrong person who is allowed to be in possession of the estate 
of the deceased, he and persons claiming through him will not be allowed to challenge 
the proceedings subsequently.® 

Similarly, where a wrong person is impleaded as a legal representative but the 
Court decides that he is the true heir and orders execution to proceed, such pro. 
ceedings cannot be said to be void for want of jurisdiction.^ 

Another class of oases may be noted in this connexion, namely, oases where 
one person is competent, in law, to represent the interest of others in the estate, as 
for instance, a Hindu father or manager of a joint Hindu family, or the guardian of 
a minor, or a Hindu widow; in all these cases the proceedings taken against such 
persons in their representative capacity are binding on all persons who are represented 
by the person against whom such proceedings are taken.® But if the proceedings are 


Note 14 

1. (’79) 4 Gal 342 (845). 

(*09) 4 Ind Gas 1059 (1060) : 33 Mad 6. 

(’17) AIR 1917 Mad 979 (980, 981). (Position 
justified on the analogy of S. 11, Expl. 6.) 

(’16) AIR 1916 Mad 1022 (1024). (Representation 
must bo without fraud and collusion.) 

(’25) AIR 1925 Oudh 330 (331, 334, 386, 337) : 
28 Oudh Gas 177. (The same law applies to 
Mahomedans also.) 

(’03) 30 Gal 1044(1057 to 1059). (Residuary legatee 
in possession.) 

(’89) 12 Mad 90 (91). 

(’08) 26 Mad 230 (234). 

[But tee (’79) 4 Gal 142 (156) (F B). 

(’82) 11 Gal L R 268 (272).] 

2. (’05) 82 Gal 296 (815) : 32 Ind App23 (PG). 
(’10) 32 All 404 (409). 

(’10) 6 Ind Gas 627 (629) (Gal). 

(’ll) 12 Ind Gas 915 (918) : 34 All 79. 

(’85) 9 Bom 86 (93). (But legal representatives must 
not wilfully put forward ’wrong person’ as legal 
representatives.) 

(’85) 9 Bom 429 (482). (Decree against widow 
when minor son ignored — Widow does not 
represent minor sou.) 

(’07) 21 Bom 424 (451) (F B). 

(’13) 18 Ind Gas 381 (882) (Bom). 

(’95) 22 Gal 903 (908). 

(1900) 27 Gal 242 (258). 

(’13) 21 Ind Gas 519 (519) (Gal). 

(’16) AIR 1916 Gal 661 (662). 

(’19 AIR 1919 Gal 881 (833). 

(*22) 70 Ind Gas 886 (887) (Gal). 

(’88) 11 Mad 408 (410, 411). 

(’16) AIR 1916 Mad 726 (727). 

(1894) 1894 App Gas 437 (442), MohamaduMohi- 
deen v. Pitehey. (Greditor of deceased debtor 
cannot sue unless a person intermeddles with 
estate or proves a will.) 

(*12) 16 Ind Gas 690 (691, 692) (Gal). 

(’05) 2 Gal L Jour 484 (486, 487, 466, 469). 


(’09) 2 Ind Gas 818 (819) (Gal). (Gase under Pro- 
bate and Administration Act.) 

(’02) 4 Bom h R 840 (841). 

(’17) AIR 1917 Mad 979 (980, 981). 

(’21) AIR 1921 Bom 885 (388, 889): 45 Bom 1186. 
(Sale in absence of and without notice to legal 
representatives.) 

(’81) 6 Gal 777 (784, 785). (Where on widow’s 
death a person is impleaded as her legal represen- 
tative without deciding if he was really so or not.) 

3. (’79) 8 Gal L Rep 157 (158). 

(’79) 4 Gal 842 (345, 846). 

[See also (’16) AIR 1916 Mad 1022 (1024). (Wrong 
representative bona fide sued—Legatoe was held 
bound by decree).] 

4. (’01)25 Bom 337 (347) : 27 Ind App 216 (P G). 
(Broause Gourt has jurisdiction to decide wrong 
as well as right.) 

(’25) AIR 1925 Oudh 830 (334): 28 Oudh Gas 177. 
(D^reo against ostensible owner binds true 
owner.) 

(’26) AIR 1926 Oudh 613 (614). (25 Bom 337 
(P G). Followed.) 

5. (’72) 24 Suth W R 109 (109). 

(’81) 3 All 517 (519). (For limitation purposes.) 
(’88) 12 Bom 48 (50). (Do). 

(’88) 12 Bom 101 (103). 

(’90) 14 Bom 597 (603). (Manager.) 

(’96) 20 Bom 838 (344, 845). (Principle applies to 
Mahomedans also.) 

(’97) 21 Bom 539 (542, 548). (Minor sous repre- 
sented by widow.) 

(1900) 24 Bom 135 (147). 

(’87) 15 Gal 70 (81): 14 Ind App 187 : 1888 Pun 
Re No. 1 (P G). (Managing members of joint 
family.) 

(’89) 12 Mad 90 (91). (Mahomedan father.) 

(’78) 16 Mad 452 (458). (Gase under Malabar law.) 
(’24) AIR 1924 Mad 571 (578, 574). (Father.) 
(’08) 2 Sind L R 55 (59) (FB). (Widow repre- 
sents deceased husband though minor sons not 
on record.) 


SeotlonSO^ 
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taken against them in their personal and individual capacity, only they and their: 
personal heirs will be bound thereby and not others interested in the estate.^ 

The mere fact that the name of the legal representative is wrongly given does 
not invalidate the execution petition/ The rule that the proceeding taken against a 
person prima facie entitled to represent the estate is binding on the other persons 
entitled to the estate has no application where the judgment-debtor becomes an 
insolvent and his estate vests in the Official Beceiver or Official Assignee, inasmuch- 
as the latter alone represents the whole estate and has to be impleaded in any view/ 
Where execution proceedings are taken or continued after the death of the judgment- 
debtor on record without getting any of his legal representatives substituted^ the 
proceedings are void and are of no legal effect/ 


IS. Deoree-holdert if can proceed against property in the poBseBBion of 
third party. — A creditor of a deceased person cannot proceed against properties in 
the possession of third parties and held by them in their own right and not on behalf 
of the estate of the deceased/ Nor can he follow the property of the deceased in the 
hands of a bona fide purchaser for value^ except where the doctrine of Us pendens 
is applicable.* Where, however, it is shown that the purchaser knew that there were, 
debts of the ancestor or testator left unsatisfied and that the heir or devisee to whom 
he paid his purchase money intended to apply it otherwise than in the payment of 
such debts, the creditor may follow his debtor's property in the hands of the pur- 
chaser.^ But the mere fact that the purchaser from a Mahomedan heir has notice of 
other debts will not enable the creditor to proceed against the purchased properties» 
if it is not shown that the assets in the hands of the heirs-at-law were not sufficient 


to satisfy the debt/ 

(*10) 7 lud Cas 97 (97) : .33 All 15. (Hindu widow 
held to represent reversioner.) 

(»89) 16 Cal 40 (56) : 15 Ind App 195 (P C). 
(Widow.) 

(*85) 11 Cal 45 (51). (Decree against widow repre- 
senting deceased husband’s estate binds adopt- 
ed son.) 

(’96) 23 Cal 636 (638). (Hindu widow represents 
husband’s cstate^-Succeeding heirs held bound.) 
(’98) 20 All 341 (343). (Decree against widow 
binds succeeding heirs.) 

(’ll) 10 Ind Cas 344 (344) (All). (Elder brother 
only.) 

(’07) G Cal L Jour 719 (723). (Do facto manager 
in possession — Minor held bound.) 

(’04) 8 Cal W N 843 (851, 856, 859). (Decree 
against widow holding estate created by ekrar- 
nama binds her successor.) 

[See (’89) 12 Mad 356 (365). (Decree for injunc- 
tion against certain members of a sect cannot 
be executed against members not named in 
decree.)] 

6. (1900) 4 Cal W N 415 (417). 

(’86) 12 Cal 458 (463). (Personal decree against 
Hindu widow.) 

(’96) 23 Cal 454 (459). (Widow surrendering in 
favour of reversioners — They being legal repre- 
sentatives held liable to the extent of assets.) 
(’04) 27 Mad 106 (108, 109). 

(’29) AIR 1929 Gal 423 (424, 425). (Personal 
decree for maintenance — No charge on estate— 
Subsequent holders of estate not liable.) 


(’09) 3 Ind Cas 737 (738) : 33 Mad 75. 

7. (’26) AIR 1926 Lah 34 (35). (35 Cal 1047, 
Followed.) 

8. (’29) AIR 1929 Mad 609 (611). (Decision 
under Provincial Insolvency Act, S. 28 (2).) 

9. (*97) 19 All 337 (339). 

(*10) 5 Ind Cas 339 (340) (Mad). 

’67) 7 Buth W R 52 (52). 

’24) AIR 1924 Nag 165 (166). 

(’74) 10 Suth W R 199 (201). 

Note 15 

1. (’94) 17 Mad 186 (187). (Stranger in possession 
— 15 Suth W R 476 holding contra, was based 
on the express provision of the Code of 1859.) 

(’78) 3 Cal h Rep 437 (439). (Third party in pos- 
session.) 

(’68) 9 Suth W B 271 (272). (Whether stranger 
in possession or a person who is under an agree- 
ment to pay the debt can be substituted as legal 
representative ; Queere.) 

[See (’26) AIB 1925 Nag 288 (289). 

(’80) 5 Oal 86 (95, 96).] 

2. (’69) 12 8uth W R 177 (178). 

(’70) 14 Suth W B 239 (241, 242, 244, 246, 246). 

3. (’97) 19 All 504 (605). 

(’79) 4 Cal 402 (410) : 6 Ind App 211 (PC). 

(’27) AIR 1927 Bom 93 (95) : 51 Bom 87. 

[See (’67) 7 Suth W B 868 (872). (Stranger may 
be estopped under certain ciroumstancee from 
pleading non-liability.)] 

4. (’79) 4 Cal 897 (908, 909, 918, 914). 

8 . (’82) 8 Cal 20 (28, 24). 
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: . . Money ^^given ta a :riv&K claimant to the estate of the^deceased in- settlement 

of his claim cannot be proceeded against by creditors of the estate as assets of the 
deceased.® 

This Section applies only where the judgment-debtor dies and his legal repre- 
sentative alienate his properties. It has no application where the interests of the judg- 
ment-debtor devolve on another by pnr^^ase or otherwise subsequent to institution 
of suit.^ 

16. Limitation for snbstitntlon of legal representative.— Order 22 B. 12 
provides that the provisions as to abatement by death do not apply to execution 
proceedings. And there is no provision in the Oode as to abatement of execution by 
the death of parties.^ Execution proceedings do not, therefore, abate by the death of 
the judgment-debtor.® It has been seen in Note 13 ante that no separate application 
for substitution of legal representatives is necessary and that such substitution can 
be asked for and made in the execution petition itself.® There is no special period 
of limitation for substitution in execution, the only thing necessary being that the 
execution petition itself is in time.* The High Court of Patna, without deciding the 
question whether Article 181 applies or not, has expressed a view that the decree, 
holder should have at least six months on the analogy of Article 177 of the Limitation 
Act and 0. 22 R. 4 of the Code, and that, in any view, S. 6 of the Limitation Act can 
be invoked to excuse any delay in the substitution of legal representatives.® 


17. SucoesBive deaths of judgment-debtor and legal representative. — 

If a judgment-debtor dies and his legal representative in possession of his assets is 
substituted in his place, and thereafter the legal representative himself dies, the 
assets continue as such even in the hands of the legal representatives of the legal 
representative who died subsequent to such substitution.^ 

18. Decree for injunction. — As has been seen in Note 21 to Section 47, an 
injunction does not run loith the land and cannot be enforced under the Section 
against a purchaser of the property from the defendant^ or against a person who is 
not his legal representative.® Under the specific provisions of this Section, however, 
a decree for injunction against tlie judgment-debtor can be executed against his legal 
representatives.® Where the properties of the judgment- debtor are purchased during 
the pendency of proceedings in execution of a decree for injunction, the purchaser 


6. (’24) AIR 1924 Oudh 364 (3G5, 3G6) : 27 Oadh 
Gas 262. 

7. (*08) 31 Mad 464 (466, 467). 

[See also (’25) AIR 1925 Nag 288 (289).] 

Note 16 

1. (*20) AIR 1920 All 171 (172) : 42 All 570. 

2. (’20) AIR 1920 All 171 (172) : 42 All 570. 

3. (*79) 24 Cal 778 (780, 783). (Application for 
Bubstitution though disallowed is a step-in-aid 
of execution.) 

(’31) AIR 1931 Bom 425 (427). (Such an applica- 
tion, if made, is not a* 'fresh application" within 

8. 48 so as to bo hit by the bar of twelve years* 
limitation.) 

(*21) AIR 1921 Mad 698 (693).] 

4. (’78) 3 Bom 221 (222). 

(’21) AIR 1921 Mad 693 (693). 

(*10) 6 Ind Gas 746 (748): iBOudh Gad 90. (Legal 
representative impleaded in execution :can raise 
bar of limitation for the execution application.) 


5. (*21) 62 Ind Gas 52 (53) (Pat). 

Note 17 

1. (1900) 22 All 367 (368, 369, 370, 371). (Not 
necessary to every case — Per Banerjee J.) 

(*14) AIR 1914 Mad 668 (668, 669). 

Note 18 

1. (’02) 26 Bom 140 (141). 

(’99) 1 Bom L R 854 (854, 855). 

(’08) 32 Bom 181 (184). (The remedy is by sepa- 
rate suit.) 

(’31) AIR 1931 Bom 280 (282, 283). 

(’18) AIR 1918 Bom 165 (166) : 42 Bom 504. 

2. (’31) AIR 1931 Bom 280 (282, 283). 

3. (’02) 26 Bom 283 (287, 288). 

(*31) AIR 1931 Bom 280 (28.3). 

(*31) AIR 1931 Bom 482 (483). (The application 
for proceeding should be. in accordance with 
O. 21 R. 32.) 

(’81) AIR 1931 Bom 484 (488, 489): 55 Bom 709. 
(Son taking joint family estote by survivorship 

: is legal representative.) 
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vrill be bound by the doctrine of Us pendens and the decree can consequently be 
enforced against him.* 

19. Appeals. — Orders under this Section are appealable if the conditions of 
Seotion 47 are satisfied.^ See also Note 6 above, and Note 84 to Seotion 47. 


Pbooedube in Execution 


5 1 . Subject to such conditions and limi- 
rnfom tations as may be prescribed, the Court may, 

on the application of the decree-holder, order 
execution of the decree — 


(a) by delivery of any property specifically decreed ; 

(b) by attachment and sale or by sale without attachment 

of any property ; 

(c) by arrest and detention in prison; 

(d) by appointing a receiver; or 

(e) in such other manner as the nature of the relief 

granted may require : 

'"Provided that, where the decree is for the payment of money, 
execution hy detention in prison shall not he ordered unless, after giv- 
ing the judgment-dehtor an opportunity of showing cause why he 
should not he committed to prison, the Court, for reasons recorded in 
writing, is satisfied , — 

(a) that the judgment-dehtor, with the object or effect of ob- 
structing or delaying the execution of the decree , — 

(i) is likely to abscond or leave the local limits of the 
jurisdiction of the Court, or 

( a ) has, after the institution of the suit in which the decree 
was passed, dishonestly transferred, concealed, or 
removed any part of his property, or committed any 
other act of bad faith in relation to his property ; or 

(b ) that the judgment-debtor has, or has had since the date of 

the decree, the means to pay the amount of the decree or 
some substantial part thereof and refuses or neglects or 
has refused or neglected to pay the same, or 


4. (’27) AIB 1927 Bom 93 (95) : 51 Bom 37. 

Note 19 

1. (’87) 1887 Pan Re No. 87, p. 183. 

(’73) 20 Suth W R 280 (282, 283). 

(’87) 9 All 605 (608). 

(’90) 12 All 818 (827). 

(’91) 18 All 290 (294, 295). (Ooete by legal repte- 
aentattve impco|^rly impleaded.) 

(•89) 160all(6,7,8).(QQes(donB of BabiUty of the 


property to be taken in execution in the hand* 
of legal ropresontative are within B. 47 .) 

(’89) 16 Oal 608 (605, 609). 

(’90) 17 Cal 711 (720, 721) (F B). 

(’84) 7 Mad 255 (257, 258). 

(’87) 10 Mad 117 (120). 

(’08) 26 Mad 501 (501, 502). 

’21) AIR 1921 Sind 29 (82) : 15 Bind L B 47. 
’28) AIB 1928 Bang 40 (41) : 6 Bong 775. 
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(e) that the decree is for a sum for which the judgmentdeUor 
was hound in a fiduciary capacity to account. 

Explanation. — In the calculation of the means of the judgment- 
debtor for the purposes of clause (h), there shall he left out of account 
any property which, hy or under any law or custom having the force 
of law for the time being in force, is exempt from attachment in execu- 
tion of the decree. 

[ See 0. 21 Rr. 30 to 34, 35, 53, 56 and 64 ; 0. 40 R. 1 ; also 
Ss. 54 and 68 to 72.] 

a. Proviso insetted by the CJode of Civil Procedure (Amendment) Act, 1936 (XXI of 1936), S. 2. 


1. Scope of the Section. 

la. * 'Subject to cuch conditionf and limita- 
tions as may be prescribed.’* 

2. Powers of the Court in execution. 

3. "By delivery of any property speci- 
fically decreed." 

4. "By attachment and sale or by sale 
without attachment of any property." 
^ Clause (b). 

Other 

Decision of questions rcLiting to execution. See 

5. 47. 

Executing Court, if can go behind decree. See 
Note 8 to Section 38. 

Simultaneous execution. See Note 2. 

Appointment of receiver to collect future main- 
tenance. Sic Note 6. 

Power to sell includes power to order temporary 
alienation. See Note 4. 

Power to apix)int decree- holder himself as recei- 
ver. See 0. 40 R. 1, Note 11. 


5. "By arrest and detention." 

5a. Proviso to the Section. 

6. "By appointing a receiver." — Clause 

(d). 

7. "In such other manner," etc. 

8. "On the application of the decree* 

holder." 

9. Appeal. 

’Jopics 

Receiver in respect of inalienable property. See 
Note 6. 

Receiver in respect of inalienable property where 
there are other hypothcca which can bo sold. 
See O. 40 R. 1, Notes. 

Power of receiver to sue in a Court outside the 
jurisdiction of the Court appointing him. 
See Note C; see also 0. 40 R. 1 Note 12. 
Adjustments or agreements of parties relating to- 
execution. See Note 7, see also 0. 21 R. 2, 
Notes. 


1. Scope of the Section. — This Section ms newly inserted in the Code on 
the suggestion of the Advocate-General of Madras.^ It enumerates in general terms 
the various modes- in which the Court may, in its discretion, order the execution of 
a decree according as the rature of the relief granted may require. In the Notes on 
Clauses the Select Committee observe as follows : '* This clause states generally the 
powers of the Court in regard to execution leaving the details to be determined by 
rules. It will be observed that the power to direct immediate execution is no longer 
restricted to one class of suits but that it is now general in terms. Any limitation that 
may be found necessary will be imposed by rules.*' The Section accordingly is made 
to operate subject to such conditions and limitations as may bo proscribed.’* 

la. Subject to such oonditions and limitations as may be pres- 
orlbed.** — This Section merely enumerates the different modes of execution in general 

Section 51 — Note 1 

1. (’19) AIB 1919 Oudh 826 (827) : 22 Oudh Gas 194. (Receiver to collect rents— Mortgage decree.) 

2. (’ 86 ) AIB 1986 Pesh 209 (210). (Methods provided are distinct— Application for execution in one 

method, is distinct from api^cation for execution in another method.) 
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Notes i-iu. 
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terms while the conditions and limitations under which alone the respective modes • 
can be availed of are prescribed further on by different provisions. As observed by 
Sulaiman, 0. J., in Anadilal v. Bam Sarup,^ ‘‘The Legislature has taken care to 
preface the Section with the words ‘subject to such conditions and limitations as may 
be prescribed.* It is obvious that there is no wide and unrestricted jurisdiction to order 
execution in every case in all. the ways indicated therein. The jurisdiction has to be 
exercised subject to such conditions and limitations as may be prescribed by the rules 
in the following schedule i i . Obviously, all the various modes mentioned in Section 51 
are not open to an executing Court in every case ; it is to be guided by the procedure 
laid down in the schedule, and must resort to the method appropriate to each case.*’ 
“Prescribed” under Section 2 (16) means “prescribed by rules”, and “rules,” 
under Section 2 (18) means “rules and forms** contained in the First Schedule of the 
Code or framed by the respective superior Courts in different Provinces under Section 
122 or Section 125. 


2. Powers of the Court in ezeoution. — It is for the judgment-creditor to 
decide in which of the several modes mentioned in the Section ho will execute his 
decree; and the Court has no authority except under the circumstances mentioned in 
the proviso, to refuse to order execution of the deoreo in the mode asked for on the 
ground that the decree-holder shotdd, in the first instance, proceed by another modo.^ 
On the same principle, a Court passing a decree against a defendant should not ordi- 
narily place any limitation as to the mode in which it is to be executed.® In fact, a 
decree may, under the provisions of 0. 21 B. 30, be executed simultaneously against 
both the iierson and the property of the judgment-debtor, though the Court has, 
under 0. 21 R. 21, a judicial discretion to refuse to order such simultaneous execution 
in proper cases. The reason is that, as their Lordships of the Privy Council pointed 
out in the undermentioned case,® “the difficulties of a litigant in India begin when ho 
has obtained a decree” and that far too many obstacles are placed in the way of a 
decree-holder who seeks to execute his decree against the property of the judgment- 
debtor. It is also an important principle of law that rules of procedure are only 
handmaids of justice and ought not to be used for obstructing justice. It is accordingly 
the duty of the Court executing the decree to aid the decree-holder in realising the 
amount due under his decree, and it should therefore offer him all possible and reason- 
able facilities for realising the decretal amount in as short a time as possible.* As to 
simultaneous executions generally, see Note 10 to Section 38 and 0. 21 Rr. 21 and 30. 


Ordinarily there can be only complete execution** but where it is ineffectual 
undi invalid, another execution, valid in law, can be ordered.*** Thus, where a delivery 
of possession was made after an unconditional order of stay of execution had been 
passed by the Appellate Court, and consequently became ineffectual, the decree-holder 
can, after the dismissal of the api)eal by the judgment-debtor, again apply for delivery 
of possession.® 


Note la 

1. (’86) AIB 1936 A1U95 (502); 68 All 949 (FB). 

Note 2 

1. (’36) AIR 1986 Posh 46 (47). 

(’26) AIR 1926 Lah 110 (lio): 6 Lab 548. (Arreat 
lor recovery of money.) 

2. (’18) AIR 1918 Cal 186 (186). 

■' 2a. See Note 4 to 0. 21 R. 80. - 

[Sm alio (’38)AIR1038Pat 180(181):lT Pat 348.) ■ 


3. (’72) 17 Suth W R 4.59 (460) (PC). 

4. (’36) AIR 1936 Cal 238 (239). 

(’86) AIR 1936 Pat 76 (77). (Court should not 
postpone or stay execution for unreasonably long 
time.)’ 

4a. (’12) 16 Ind Cas 708 (709) (Oal). 

(’10) 8 Ind Cas 410 (411) (Oudh). 

4b. (’81) AIB 1981 Pat 241 (247, 268) : 10 Pat 
670 (FB). 

8. (’12) 16 Ind.Cas 708 (710) (Oal). 
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8. **By delivery of any property epeolfioally decreed.” — As to the mode 
of execution of a decree for Specific moveable property, see 0. 21 B. 31 and that for 
specific immovable property, see 0. 21 Br. 35 and 36. As to whether, in an order for 
delivery of any property decreed, the Court can grant an alternative relief by way of 
damages in default of such delivery, see Note 7 below. 

«. ”By attachment and sale or by sale without attachment of any 
property” — Clause (b). — Where the decree itself directs the sale of properties, as 
in the case of mortgage decrees, it is clear that no attachment is necessary for bringing 
the properties to sale in execution of that decree.^ But, is an attachment an essential 
pre-requisite for the validity of sale of property in execution of a money decreel In 
order to answer this question it is necessary to read this Section, which enables a 
Court to order a sale without attachment, along with O. 21 B. 30, which provides that 
a money decree may be executed by attachment and sale of the judgment-debtor’s 
property, and along with O. 21 B. 64, which provides that the Court may order that 
any property attached by it shall be sold. Under the old Code which contained no 
provision corresponding to the present Section, there was a conflict of opinion, one 
class of cases holding that the object of an attachment is to bring the property under 
the control of the Court with a view to prevent the judgment-debtor from alienating 
it, and that the absence of attachment is nothing more than an irregularity and does 
not ipso facto vitiate the sale;^ and another class of cases holding that an attachment 
is an essential preliminary to sales in execution of simple decrees for money, and that 
the absence of attachment makes the sale de facto void.^ 

The present Section 51 now makes it clear that a sale without attachment is 
not without jurisdiction though in view of O. 21 Er. 30 and 64 it may amount to an 
irregularity. This is the view taken by the High Courts of Lahore,^® Patna,* Madras® 
and Bangoon.® The High Court of Calcutta^ has, on the other hand, held, relying on 
certain observations of their Lordships of the Privy Council in Raja Thakur Barmha 
v. Jihan Ram Manvari,^ tliat a sale without attachment is ipso facto void. The 
High Court of Bombay also has held in an earlier decision that a property cannot be 
sold without attachment.® Neither of these decisions, however, adverted to Section 51, 
nor, it is submitted, does the decision in Thakur Barmha' s case support the view 
taken by them.®® The said decisions cannot bo accepted as sound. The puri)ose of 
attachment being to prevent a judgment-debtor from placing any obstacles in the way 
of the Court selling the property, it cannot bo that the want of it will vitiate a sale 
which has actually been effected without any such obstacles. In a recent decision 


Note 4 

1. (*29) AIR 1929 Lah 90 (91) : 10 Lah 643. 

COG) 33 Cal 676 (678). 

(’21) AIR 1921 Pat 320 (321). (Mortgage suit — 
CompromiHe decree not expressly providing for 
attachment — Attachment not necessary.) 

2. (*99) 21 All 311 (813). 

(’67) 8 Suth W R 9 (10). 

(’91) 18 Cal 188 (192, 193). 

(’94) 21 Cal 639 (641). 

(’ll) 9 Ind Cas 918 (922) (Cal). (Case under the 
old Code.) 

(’07) 30 Mad 256 (264). (Appointment of receiver 
means that property is under attachment.) 

(’13) 18 Ind Cas 498 (499) (Mad). 

(’99) 21 All 140 (141, 142). 

[See also (*07)84 Cal 811 (820, 821) (PB). (Notice 
under S. 10, Public Demands l^covery Act, 


1896 is condition precedent — Plaintiff should 
recover possession saying sale has not affected 
his title.)] 

3. (’83) 6 All 86 (91) (FB). 

(’88) 10 All 506 (610). 

(’85) 7 All 702 (706, 708). 

(’87) 9 All 136 (138). 

(’92) 16 Bom 91 (101). 

3a. (’30) AIR 1930 Lah 085 (685, 686). 

4. (*28) AIR 1923 Pat 45 (47, 48) : 2 Pat 207. 

5. (’26) AIR 1926 Mad 211 (214, 215). 

6. (’24) AIR 1924 Rang 124 (126): 1 Rang 533. 

7 . (*18) AIR 1918 Cal 1036 (1037). 

[But see (’27) AIR 1927 Cal 847 (847).] 

8 . (*18) 21 Ind Cas 936 (937) : 41 Cal 590 : 41 
Ind App 38 (PC). 

9. (’ll) 12 Ind Cas 911 (912) : 86 Bom 166. 

9a. (’26) AIR 1926 Mad 211 (214, 215). 

3CP0. 35. 
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of the Bombay High Court*’^ that Oourt also has held, dissenting from ' itd earlier 
decision, that a sale iu execution without an attachmeht is not a nullity. 

Section 51 clause (b) empowering the Court, in general terms, to attach and 
sell in execution any property must be interpreted to mean that the Court has juris- 
diction to attach and sell in execution any property which the decree-holder puts 
iorward as the property of his judgment-debtor.^^ If the property does not belong to 
the judgment-debtor but to a stranger, the latter will not be bound by the sale in 
any way.^^ But it is not void as between the decree-holder, judgment-debtor and the 
auction-purchaser,^^ and the purchaser can only apply under 0. 21 E. 91 to set aside 
the sale on the ground that the judgment-debtor has no saleable interest in the pro- 
perty sold. The property to be sold must, however, bo saleable property under 
Section 60 of the Code.^^ Thus, lands inalienable according to the provisions of special 
enactments such as Section 3 of the Bengal Eegulation III of 1872,^"^ or Section 16 
of the Punjab Alienation of Land Act,^^ cannot bo sold in execution. 

There is a difference of opinion on the question whether the Court can, 
under this clause, order a temporary alienation of property in execution, such as by 
mortgaging or leasing it out for a term. There is also a conflict of opinion on the 
question whether, where a sale is prohibited under a special or local Act, the Court can, 
by way of execution, grant a mortgage or a lease of the judgment-debtor’s proi)erty. 
On the first question it has been held by the High Court of Lahore that Section 72 
implies that the Court has authority to order a temporary alienation of the judgment- 
debtor’s property. It has also held that the power to transfer the entire bundle of 
rights constituting ownership by way of sale includes the lesser power of transferring 
some of those rights.^® The High Court of Allahabad has, on the other hand, dissented 
from the Lahore view and has held that a power to sell does not include a power 
to grant a lease. As regards Section 72, it has held that that Section circumscribes the 
Court’s powers as regards the granting of leases to the conditions prescribed by it.^^ 
The Peshawar Judicial Commissioner’s Court has held that the Court has power, apart 
from the provisions of Section 72, to order a temporary alienation of the judgment- 
debtor’s property The Nagpur High Court has held that the Court has no inherent 
power to order temporary alienation, apart from the provisions of Section 72.^^** 

On the second question, the High Court of Lahore holds that the prohibition 
of sale does not prevent the Court from mortgaging or leasing the property under this 
clause and that the provisions of Section 72 do not affect the powers of the Court in 
this respect.^® According to the High Court of Allahabad, as has been seen already, 
the power to grant a lease arises only under Section 72 which applies only when a 
sale has been ordered, so that, where no sale can be ordered by reason of statutory 


9b. (’89) AIR 1939 Bom 277 (278) : 41 Bom L R 
463 (468, 469). 

10. (’27) AIR 1927 Mad 394 (394, 395); 50 Mad 
639. (It docs not mean that the Court can sell 
properties which before the sale all parties knew 
did not belong to the judgment-debtor.) 

[See also (’22) AIR 1922 Lahl47 (148). (Attach- 
ment of land belonging to gaddinashin and 
entered in the name of the shrine — Attempt 
to defeat execution by getting property mutated 
in the name of shrine — Attachment should bo 
ordered as requested by decree-holder.)] 

11. (’26) AIR 1926 Oudh 501 (502). 

12. (’27) AIR 1927Mad394(394,396);60Mad689. 

13. See Note 5, Section 60. 


14. (’29) AIR 1929 Pat 700 (701): 9 Pat 368 (PB). 

15. (’20) AIR 1920 Lah 456 (459) :1 Lah 192 (FB). 

16. (’30) AIR 1930 Lah 77 (78). 

(’29) AIR 1929 Lah 195 (195). 

(’20) AIR 1920 Lah 456 (459) : 1 Lah 192 (PB). 
(’36) AIR 1936 Lah 696 (698). 

17. (’38) AIR 1938 All 290 (291, 292) : I L R 
(1938) All 528 (PB). (AIR 1932 All 571 overruled.) 
[See also (’87) AIR 1937 All 699 (700, 701).] 

17a. (’36) AIR 1936 Pesh 90 (91). 

(’85) AIR 1935 Pesh 113 (114). 

17b. (’37) AIR 1937 Nag 41 (42). 

18. (’20) AIR 1920 Lah 456 (459): 1 Lah 192 (PB). 
[See also (’86) AIR 1936 Lah 30 (31).] 
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prohibition, the Court has no poorer to grant a lease at alL^® 

According to the Judicial Commissioner’s Court of Peshawar, when a sale is 
prohibited, all powers, such as those of mortgaging or leasing the property which are 
derived from the power to sell are also taken away.^® 

The Nagpur High Court has held that the Court cannot order the attachment 
of property for the purpose of temporary alienation when such property is not liable 
to be sold in execution.^®® 

Where not only a sale but also a temporary alienation is prohibited, it is of 
course clear that the Court cannot, by way of execution, make an order for tempo- 
rary alienation.*^ 

The word “sale” in the Section includes not only a sale in court auction tut 
also a sale by a nominee of the parties under a consent decree.** 

The tact that immovable property is attached before judgment and the attach- 
ment is continued after the decree will not disable the decree-holder from applying 
for the attachment and sale of the moveable property of the judgment-debtor.** 

5. “ By arrest and detention.’* — Under 0. 21 B. 30 a decree for the pay- 
ment of money, including a decree for the payment of money as an alternative to 
some other relief, may be executed by the detention in the civil prison of the judgment- 
debtor. Under 0. 21 B. 31 (1) a decree for specific moveable property may be similarly 
executed by the arrest and detention of the judgment-debtor. But there are some 
exceptions to this rule. Thus, a decree cannot be executed by arrest and detention 
where the judgment-debtor is a woman (Section 56) or a minor or legal representative 
of a deceased person (Sections 50 and 52).^ 

As has been seen in Note 2 above, it is for the judgment-creditor to decide in 
which of the several modes ho will execute his decree. Where, therefore, a decree- 
holder prays for the arrest of the judgment-debtor the Court cannot (except as provided 
for by the proviso) compel the decree-holder to proceed against his property^* or to 
accept payment by instalments.* 

See also Sections 55 to 59 and 0. 21 Br. 30, 31 (1) and 37 to 40 infra which 
contain further provisions on this mode of execution. 


6a. Proviso to the Seotion. — The proviso to the Section was inserted in 
the Code by the Code of Civil Procedure Amendment Act of 1936 (21 of 1936), Sec- 
tion 2. The proviso restricts the power of the Court to arrest the judgment-debtor in 
execution of a money decree and lays down that except in certain specified cases, the 
judgment-debtor shall not bn. arrested in execution of such a decree. See the under- 
mentioned cases^ decided with reference to the proviso. 


19. (’38) AIR 1938 AU 290 (291, 292) : I L R 
(1938) All 628 (PB). 

(’37) AIR 1937 All 699 (700, 701). 

20. (’36) AIR 1936 Pesh 90 (90, 91). 

[But tee (’35) AIR 1936 Pesh 113 (114).] 

20a. (’37) AIR 1937 Nag 41 (43). 

21. (’29) AIR 1929 Pat 700 (701): 9 Pat 868 (FB). 

22. (*17) AIR 1917 Cal 740 (742); 44 Cal 789. 

23. (’36) AIR 1936 Bom 268 (272). 

Note 5 

1. (’22) AIR 1922 Nag 98 (100,101); 18 Nag LR 
145 (Judgment-debtor a woman.) 
la. (’89) 180 Ind Cas 767 (769) (Pat). 

(’87) AIR 1987 Oudh 379 (881) ; 13 Luck 340. 


(*36) AIR 1936 Pesh 46 (47). 

i'36) AIR 1935 Cal 127 (129). 

2. (’30) AIR 1930 Lah 220 (221). 

Note 5a 

1. (’39) 43 Cal W N427 (429) (In the calculation 
of the moans of the judgment-debtor for the 
purpose of S. 51 proviso, cl. (b), G. P. Code, 
the necessary expenses of maintaining the life of 
the debtor and of his dependants must bo taken 
into account and deducted from his income.) 

(’89) AIR 1939 Lah 299 (299, 300). (Judgment- 
debtor being agriculturist, Court while deter- 
mining question of his capacity to pay decretal 
amount cannot take into account his agricul- 
tural lands and residential houses.) 


Beotionfll 
Notes i-Sa 
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6. appointing a reoalYep*’— Clause (d). — Execution by appointment of 
a receiver is known as equitable execution} and is entirely within the discretion of 
the Gourt.^ It is thus an exception to the general rule stated in Note 2 above that it 
is for the decree-holder to choose the mode of execution and that the Court has no 
power to refuse to order execution in the mode asked for. This mode of execution 
was being adopted by Courts even under the old Gode,^ and this Section only gives 
legislative sanction to the exercise of such powers. The Section, however, does not 
confer a general power on the executing Court to appoint a receiver in every case. 
It merely prescribes a mode of execution of the decree by appointment of a receiver 
while the conditions and limitations under which such appointment is to be made are 
prescribed by O. 40 R. 1.®® 

There is a diflference of opinion as to whether a receiver may be appointed in 
respect of properties which cannot be attached and sold. According to the High Courts 
of Allahabad,^'* Calcutta,* and Lahore*® and the Judicial Commissioners* Courts of 
Nagpur,® and Peshawar,®® such an apix)intment can be made, the Nagpur Court taking 
the view that the appointment of a receiver does not amount to attachment. The High 
Court of Patna has, on the other hand, held that such an appointment amounts to an 
equitable attachment and that therefore no such apix)intment can be made in respect 
of properties not liable to be attached and sold under Section 60.® The Allahabad High 
Court has held in a recent decision that where the law prohibits the dispossession of 
the judgment-debtor from certain property, a receiver cannot be appointed in respect 
of such property.®® No receiver can be ai^pointed in respect of a mere right to future 


(’39) AIB 1939 Pat 22 (22). (Tho onus of proof is 
on the decree-holder to establish that the judg- 
ment-debtor had sutlicient means to pay the 
debt within the meaning of sub-cl. (b) of tho 
proviso.) 

(’38) AIB 1938 Cal 448 (449). (Fraudulent con- 
cealment or transfer of property — What amounts 
to, within the meaning of tho proviso.) 

(’38) AIB 1938 Lah G92 (693). (Arrest is not pos- 
sible unless there has been some contumacious 
conduct on the part of the judgment-debtor and 
mere inability to pay does not justify arrest.) 
(’38) AIB 1938 Pesh 17 (18). (Judgment-debtor 
after decree selling his property but neglecting 
to pay decretal amount is liable to be detained 
in civil prison.) 

Note 6 

1. (’39) AIB 1939 Oudh 116 (118). 

(’29) AIB 1929 Pat 700 (701) ; 9 Pat 368 (FB). 
(Equitable execution is equitable attachment.) 
(’33) AIB 1933 All 227 (228). (Application by 
defendants.) 

(’30) AIB 1930 Mad 4 (9,10). (Receiver is an officer 
of the Court — Second defendant appointed.) 
(’32) AIB 1932 Cal 189 (192) ; 59 Cal 205. (Such 
apx3oin tment to be deemed as one under 0. 40 B 1.) 
(’30) AIB 1930 Cal 159 (159). (Affirmed in AIB 
1931 P C 160.) 

[See also (’24) AIB 1924 Nag 165 (166). (Appoint- 
ment of a receiver is a mode of execution.)] 

2. (’39) AIR 1939 Oudh 116 (118). 

(’36) AIR 1936 Bom 399 (400). 

(’IS) 21 Ind Cas 283 (286, 287): 16 Oudh Cas 238. 
(Property unsaleable for rent and profits.) 


(’32) AIR 1932 Gal 189 (192): 59 Gal 205. (Decree- 
holder cannot ask for appointment as a right.) 
’31) AIR 1931 Oudh 307 (308) : 7 Luck 203. 

’32) AIB 1932 Mad 193 (195). (Third party in 
possession — Parties without present right cannot 
disturb him — Appointment when just and con- 
venient.) 

[See also (’33) AIB 1933 Sind 231 (232). (Defen* 
dant and property not under Court’s jurisdic- 
tion and not a subject of suit or execution ^ 
Appointment refused.)] 

3. (’87) 11 Bom 448 (455). (Under S. 503 of 
G. P. Code of 1882 to collect attached debt.) 

3a. (’37) AIR 1937 All 389 (392, 393) : I L B 
(1937) All 542. 

(’37) AIR 1937 Lah 738 (7.S9). 

(’37) AIR 1987 Oudh 232 (233). 

3b. (’34) AIR 1934 All 605 (606). (Money decree 
against agriculturists in Bundclkhand.) 

4. (’12) 14 Ind Gas 227 (228) : 39 Cal 1010. 
(Income of Ghatwali property is not itself Ghat- 
wali property and is liable to be sold.) 

(’30) AIR 1930 Gal 159(160). (Affirmed on appeal 
in AIR 1931 P C leO.) 

4a. (’38) AIB 1938 Lah 458 (458). 

5. (’15) AIR 1915 Nag 98 (99): 11 Nag L R 118. 
(Money decree in lieu of maintenance — Sir land.) 

(’3.3) AIR 1933 Nag 266 (267). (AIR 1925 P C 
176, Foil. — Inam Jahagir — For share in the 
Jahagir property profits.) 

5a. (’88) AIB 1938 Pesh 30 (31). 

6. (’29) AIR 1929 Pat 700 (700, 701): 9 Pat 868 
(FB). (Agricultural lands in Sonthal Parganas.) 

6a. (’37) AIB 1937 All 889 (392, 398). (Land not 
transferable under Agra Tenancy Act.) 
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maintenance inasmuch as such a right is not property at all/ But where the main- Beotlon 61 

tenance is charged on property or is to come out of specified properties, it has been Notes 6-T 

held by the Privy Council that a receiver may be appointed for realising the rents 
and profits of the properties and for applying them towards the maintenance of the 
debtor and the balance towards the discharge of the decree debt/ 

A receiver may be appointed to realise a decree or debt which has been 
attached in execution proceedings,® or to collect the future rents and profits accruing 
due from attached properties,^® or from the estate of a deceased debtor in the hands of 
his heirs, or even in respect of property situate outside the Court s jurisdiction,^^*^ or 
for realisation of property by prosecuting causes of action arising outside jurisdiction/® 

Where a receiver has been appointed at the instance of one decree-holder, it is 
not necessary that every decree- holder should also have a receiver appointed in his 
own suit in respect of the same property,^*’* though it does not disable him from asking 
for such relief in proper cases. Thus, a mortgagee decree-holder can ask for the appoint- 
ment of a receiver though a receiver has already been appointed in a partition suit.^^ 

7. "In such other manner,” etc. — As to the other modes of execution than 
those specified in clauses (a) to (d), see the following — 

Section 54, — Partition of estate or separation of share of such estate to be 
made by the Collector or any gazetted subordinate of the 
Collector. 

Sections GS to 72, — Execution of decrees against immovable proiierty in 
certain cases to bo transferred to the Collector. 

0, 21 B, 31 (2), — Award of compensation to decree-holder for disobedience of 
decroo to deliver specific moveable proy)erty. 

0. 21 B, 32. — Enforcement of decree for si)ecific performance, for restitution 
of conjugal rights or for an injunction, 

0. 21 B. 33. — Special procedure for execution of a decree for restitution of 
conjugal rights. 

7. (1893) 1 Q B 551 (558). Holmes v. Millage. (’33) AIR 1933 Nag 266 (267). (Bcrar Inam 

(Moneys to bccoino payable in consideration of Rules, R. 3 — fTahagir granted under, for main- 
services.) tenance — Receiver can be appointed to manage 

[See also (’36) AIR 1936 Bom 399(400). (Uecei- jahagir— Suitable ' allowance to be fixed on 

ver cannot be appointed in respect of possible amount coming into receiver’s hands.)] 

future earnings.) 9. (’87) 11 Bom 448 (455). 

(’33) AIR 1933 Bom 350 (352): 57 Bom 507.] (’29) AIR 1929 Bom 279 (280). (Where a decree 

8. (’25) AIR 1925 P 0 176 (176': 47 All 385: 52 to l)e realised has been mortgaged to the plain- 

Ind App 262 (BC). tif! in the mortgage suit in which receiver is 

(’15) AIR 1915 Nag 98 (99): 11 Nag L R 113. appointed.) 

(Rents and profits in lieu of inalutenance decree 10. (’25) AIR 1925 Rang 318 (319, 320); 3 Rang 
to bo recovered from sir lands.) 235. (Order allowing decree-holder to collect rent 

(’26) AIR 1926 Mad 565 (565): 49 ^lad 567. (Re- set aside— Receiver only can file suit for rent.) 
covery of stamp duty from pauper’s future 11. (’19) AIR 1919 Oudh 326 (328): 22 Oudh Cas 
maintenance.) 194. (Money decree.) 

(’31) AIR 1931 P 0 160 (161): 51 Ind App 215: 11a. (’38) AIR 1938 Lah 93 (94) : I L R (1938) 

59 Oal 1 (PC). (Pension implies periodical pay- Lah 305. (Receiver can be appointed in resect 

incut of money by Government.) of property in native State — But the receiver 

[See also (’35) AIR 1935 Mad 1046 (1047). (Court cannot be directed to take possession of such 

can direct money collected by receiver in execu- property — Proper order is to direct the person 

tion to be disbursed for benefit of judgment- in possession to hand over possession to the 

debtor.) receiver.) 

(’36) AIR 1936 Nag 288 (289): I L R (1937) Nag (’80) AIR 1930 Cal 502 (606, 608): 57 Cal 964. 

584. (Service inam lands — Execution against 12. (’21) AIR 1921 Mad 119 (120). 

judgment-debtor — Court can appoint receiver 13. (»30) AIR 1930 Mad 4 (11). 
to collect income.) 14. (’ll) 12 Ind Caa 165 (166) (Cal). 
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0,SlIt» 34, — Execution of decree for execution of a document or endorsement 
of a negotiable instrument. 

0. SI B. 68, — Attachment of decrees. 

0. 21 B, 56, — Delivery of attached coins or currency notes to the party 
entitled under the decree. 

This clause does not enable a Court to add to, or subtract from, the terms of 
the decree itself inasmuch as it is a general principle of law that an executing Court 
cannot go behind the decree but must execute it as it stands.^ Thus, where a decree 
in a redemption suit directs delivery of title deeds without any alternative provision 
for payment of damages in default of doing so, the executing Court cannot award such 
damages, though a separate suit may lie therefor.* 

As to adjustments or agreements of parties out of Court as to the mode of 
execution of the decree, see 0. 21 E. 2. 

8. '*0n the application of the deopee-holder.” — The Section requires that 
the Court can act only on the application of the decree-holder. The reason for this 
requirement is that it concerns the parties alone and that the Courts need execute 
their decrees only if the parties entitled thereto want it.^ But the application need 
not necessarily bo in writing; it may bo omZ.* Nor need the mode of execution be 
specifically expressed in such application; it may be inferred from the act of the Court 
executing the decree.^ As regards the apix)intment of a receiver, it has been hold by 
the High Court of Rangoon that even without an application, the Court can suo motu 
order the apix)intment of a receiver under Section 94 (d) and 0. 40 E. 1.^ This view 
is correct. The requirement as to the application in tin’s Section is subject to the 
conditions and limitations prescribed by the rules — in this case 0.40 E. 1 — under 
which the Court can act suo motu. 

This Soclion requires that the application must be made by the decree-holder. 
A stranger to the suit or decree cannot apply for execution though there may l)e a 
benefit conferred on him by the decree.** Nor can the judgment -debtor apply under 
this Section, e, g,, for the appointment of a receiver.® 

For definition of “decree-holder,** vide Section 2 clause (3). 


9. Appeal. — This Section must bo read with 0. 40 E. 1, and an order appoint- 
ing a receiver in execution, if it falls under 0. 40 R. 1, is appealaldo as an order under 
0. 43 E. 1 (s).^ But if the order of appointment is only a conditional one on the 
furnishing of security and security is not furnished, the order does not take effect at all 
and no appeal lies.* An order refusing to discharge a receiver is one relating to the 


Note? 

1 . See Note 8 under Section 38, ante, 

2 . (’22) AIR 1922 Mad 299 (300). 

Note 8 

1 . (’20) AIR 1920 Lah 443 (446). (Court cauuot 
appoint receiver unless asked.) 

2 . See 0. 21 R. 11 Cl. (2). 

3 . (’20) AIR 1920 Lah 443 (446). 

4 . (’25) AIR 1925 Rang 318 (320) : 3 Rang 235. 
(To collect rent in a money decree.) 

5 . (’17) AIR 1917 Oudh 182 (184, 185). (Com- 
promise decree for allowances — Third person, 
though allowances fixed for him, not entitled to 
apply for execution.) 

[See however (’32) AIR 1932 Mad 193 (194, 
195). (Scheme suit— Board of control created 


to call for accounts — Misappropriation and dis* 
obedience by trustee — Board of control deemed 
docree'holder entitled to ask for appointment of 
receiver,)] 

6. (’22) AIR 1022 Pat 369 (371). (Right of decree- 
holder to sell mortgaged property cauuot be 
defeated.) 

[See however (*70) 13 Suth W R 453 (454). 
(Manager appointed under S. 243 of Act VIII 
of 1859.)] 

Note 9 

1 . (*27) AIR 1927 Lah 190 (190). 

(’ll) 12 Ind Cas 745 (751) (Cal). 

(’12) 14 Ind Cas 227 (228): 39 Cal 1010. 

(’20) AIR 1920 Lah 443 (444). 

2. (’ll) 12 Ind Cas 746 (761) (Cal). 
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‘‘execution" of the decree \nthin Section 47 and aa such is appealable as a decree? 
An order under this Section \vhioh does not fall within Section 47 or within 0. 43 B. 1 
is not appealable.^ 


52. [ S. 252.] (1) Where a decree is passed* against a party® 
^ , , , as the l^al representative® of a deceased person, 

•gaiiut legal repreMnta- and tho decroo IS for the payment of money*® 

out of the property of the deceased,® it may be 
executed by the attachment and sale^* of any such property. 


(2) Where no such property remains in the possession of the 
judgment-debtor and he fails to satisfy the Court that he has duly 
applied such property of the deceased as is proved to have come 
into his possession, the decree may be executed against the judg- 
ment-debtor to the extent^® of tho property in respect of which ho 
has failed so to satisfy the Court in the same manner as if the 
decree had been against him personally. 

[1877, Ss. 252 and 234; 1859, Ss. 203 and 210. See 0.22, 
Rr. 4, 5 and 12.] 

Synopsis 


1. Legislative changes. 

2. Scope and object of the Section. 

3. **Legal representative.” 

4. Decree against legal representative, when 

and how to be passed and its effect. 

5. Decree against some of several legal re- 

presentatives — Validity and legal effect. 

6. Decree against wrong legal representative 

— Effect. 

7. Decree against executor who has not 

proved the will— Effect. 

8. Decree against dead person — Effect. 


9. ”Out of the property of the deceased,” 

10. Property in the hands of a third party. 

11. Insolvency of heirs after decree — Effect. 

12. Decree for payment of money. 

13. Liability of legal representative under the 

Section. 

14. Manner of execution. 

15. Right of legal representative to question 

the validity of the decree. See Section 50, 
Note 7. 

16. Appeal. 


Other Topics ( Miscellaneozis ) 

“Attachment and sale,” meaning of. See Note 14 Pt. (3). 
Burden of proof. See Note 13 Pts. (2) and (3). 

Dr.e application, what is. See Note 13 Pts. (G) and (7). 
Liability of legal representatives of a Hindu or Mahomedan. 

See Note 5 F-N (1) ; see also Section 11 Note 63b. 
Personal liability of legal representative. Sco Note 13 Pt. (4). 
“Where no such property remains.” See Note 13 Pt. (5). 


1. Legislative ohanges. — The words *'iii respect of which he has failed so to 
satisfy the Court” liave been substituted for tho words “not duly applied by him” 
in clause (2) of tho Section. 


2i Scope and object of the Seotion. — This Section contemplates cases where 
the debtor dies before the dec ree and the decree itself has been passed against the 

3. (*18) AIR 1918 Pat 60 (61). 4. (*29) AIR 1929 Rang 161 (161M Rang 110. 


Section 51 
Notes 

Seotion 52 
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legal representatives. It also includes cases where the debtor dies before suit and the 
suit itself is instituted against the legal representatives. 

Where a limited liability company goes into voluntary liquidation and another 
company takes over its assets and liabilities, and a decree is passed against the latter 
company for the liability and the liability is expressed in the form adopted in decrees 
against legal representatives of deceased persona, the mode of execution of such a decree 
is not different in principle from that applicable to a decree passed against the legal 
representatives of a person who has died a natural death. The latter company having 
all the assets and liabilities of the former company, is to all intents and purposes a 
representative in interest of the former company and the principle of sub-section 2 
of this Section extends to such a case even though under the Companies Act the 
transferee company cannot he said to he the legal representative of the transferor 
company.^ 

The award of the Registrar of Co-oi)erative Societies under the Co-oi)erativ0 
Societies Act against the legal representative of a deceased person in respect of a debt 
due by such ixjrson can be executed by attachment and sale of the property of the 
deceased in the hands of the legal representative.^ 

3. “Le^al representatiYe.’* — See also Order 22 Rule 3. 

Where a suit is brought against the representative it is not necessary to state 
expressly that he is being sued as a representative. It is enough if the plaint contains 
an allegation that he is such representative.^ See also Section 53 Note 1 infra. 


4. Deoree against legal representative, when and how to be passed and 
its effects — The High Courts of Bombay, Allahabad, Rangoon and Nagpur have 
held that, in a suit by a creditor against the heirs of the deceased debtor, the plain- 
tiff is entitled to a decree against the defendants on proof of the debt, whether the 
deceased left any proyeriy or not} The only result in a case where he has not left 
any property would be that the decree could not bo executed against them. But the 
Lahore High Court holds that in such a the plaintiff has no cause of action 
against the lieirs,^ It is submitted that the former view is the correct one. It is not 
necessary that the plaintiff’ should prove that the assets of the deceased have come 
into the hands of the legal representatives; it is sufficient if there are assets of which 
they may become possessed.^ The question whether the heirs have got assets of the 
deceased in their hands must bo determined in execution and not in the suit,^ except 


Section 52 — Note 2 

1. (’39) 181 Ind Cas 721 (725) (Fat). 

2. (’39) 181 Ind Cas 512 (513) (Pat). 

Note 3 

1. (’73) 20 Suth W R 280 (281). 

Note 4 

1. (*35) AIR 1935 All 390 (391). 

(’89) 13 Bom 653 (654). 

(’71) 8 Bom H C R A C 245 (248. 249). 

(*34) AIR 1934 Rang 196 (196). 

(’27) AIR 1927 All 469 (462) ; 49 All 646. (Per 
Mukerji, J. — Ashworth, J. : pica of '*plcnc ad- 
ministravi.”) 

(’28) 116 Ind Cas 86 (86) (All). 

(’26) AIR 1926 Nag 170 (170,171). (Thisdecision 
lays down that proof of existence of assets of 
the deceased is sufficient and legal representa- 
tives are presumed to have got them.) 


[But see (’36) 1936 All W R 32 (33).] 

2. (’23) AIR 1923 Lah 471 (473). 

(’74) 1874 Pun Re No. 65, page 213. (No decree 
can be passed.) 

3. (’65) 2 Mad H C R 336 (337). 

(’84) 8 Bom 809 (310). 

(’ll) 9 Ind Cas 935 (937): 33 All 414. 

(1865) 2 Mad TI 0 R 423 (425). 

(’27) AIR 1927 All 459 (460, 462, 463): 49 All 646. 
(Ashworth, J. : plea of ’pleue administravi’ dis- 
cussed.) 

(’17) AIR 1917 All 298 (298). 

(’18) AIR 1918 All 891 (392): 40 All 17. 

(’70) 14 Suth W R 481 (482). 

(’70) 2 N W P H C R 449 (460). 

(’81) 1881 Pun Re No. 11, page 20. 

(’26) AIR 1926 Nag 170 (170, 171). 

(’20) AIR 1920 Nag 196 (196). 

4. (’85) AIR 1985 All 890 (891). 
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when the suit is based on the allegation that the defendants are in possession of the 
assets.^ 

In an early decision of the Calcutta High Court, it was held that whore there 
are several legal representatives of the deceased it is not necessary that their shares 
should bo defined ; it is enough if a joint decree is passed against all of them." But it 
has been recently hold by the Privy Council that in a suit against tho heirs of a 
deceased Mahomedan for a dower debt duo by the deceased, the proper form of 
decree is against each of the heirs of tho deceased for that proiX)rtion of tho plaintiff’s 
joint claim which corresponds to the share of each heir in tho estate of the deceased.®*^ 
Tho decree against a legal representative under this Section should direct the defen- 
dant to pay tho decree debt out of the assets of the deceased in his haiids.^ A decree 
which does not make such a direction is an erroneous decree.® 

The decree passed under this Section is a mere money decree and does not 
create a charge on the assets of the deceased. The Section only states tho extent to 
which and the manner in which tho debt can be recovered, and in no way provides 
for reservation of i)ropcrty to satisfy tho debt.® Where a person is sued as a repre- 
sentative, a decree cannot bo jrassed against him on the ground that he is a partner 
since it would alter the nature of the suit.^" 

In order that the in’ovisions of this Section may apply, the decree must be 
against a person and not merely against something which is not a person. Thus, a 
decree merely against the assets of a deceased person without mentioning the name 
of tlie legal representative is inexecutable. 

Where a decree is passed against several heirs of a deceased person and the 
decree- 1 loldor realises the entire decretal amount from some of the heirs alone, the 
latter can sue the other heirs for contribution.^^ 


5. Decree against some of several legal representatives — Validity 
and legal effect. — As has been already mentioned in Note 63b to Section 11, 
a decree obtained against some only of several heirs of a deceased person is binding 
on the estate* in tho absence of fraud or collusion, on tho principle of substantial 


(’72) 18 Suth W R 185 (188) (PC). 

(’73) 20 Suth W R 280 (282, 283). 

(*27) AIR 1027 All 459 (4G0); 40 All 646. (For 
Mukerji, J.) 

(’73) 20 Suth W R 1G2 (162). 

(’78) 2 Cal L Rep 189 (191, 192). 

(’81) 1881 Pun Rg No. 11, page tO. 

(’76) 1876 Pun Re No. 12. page 19. 

(’31) AIR 1931 Nag 173 (175): 27 Nag L R 247, 
(120 Iiid Cas 333 (Nag) Foil.) 

[But see (’25) AIR 1925 Nag 380 (381). (Posses- 
sion of assets may be enquired into either in 
suit or execution proceedings.) 

(’27) AIR 1927 All 459 (462); 49 All 645. (Per 
Ashworth J.).] 

5. (’70) 14 Suth W R 431 (432). (If possession 
not proved, suit must be dismissed.) 

6. (’71) 15 Suth W R 192 (192, 193). 

6e. (’38) AIR 1938 P G 80 (84): 65 Ind App 119: 
82 Sind L R 362 (PC). 

7. (’08) 18 Mad L Jour 36 (36). 

(’96) 1896 Bom P J 226 (227). 

(1863) Marsh 611. 

(’10) 6 Ind Gas 897 (397) (Mad). 


(’17) AIR 1917 Mad 418 (419). 

(’26) AIR 1926 Oudli 301 (303). 

(*31) AIR 1931 Sind 141 (143): 25 Sind L R 173. 

(’70) 2 N W P H C R 449 (450). (Costs also.) 

8. (’23) AIR 1923 Bom 414 (415). (Such decree 
can be amended even at a late stage.) 

(’74) 1874 Pun Re No. 65, page 213. 

9. (*16) AIR 1916 Mad 645 (645,646). (Case under 
Provincial Insolvency Act (3 of 1910), S. 16(2).) 

(’83) 9 Cal 406 (409). 

10. (’09) 2 Ind Cas 146 (148): 34 Bom 244. 

11. (’34) AIR 1934 Mad 662 (663). (Phrase ‘’out 
of the estate of tho deceased” is merely restric- 
tive — In this case it was hold that amendment 
of the decree was the remedy.) 

12. (’38) AIR 1938 P C 169 (173, 174): 65 Ind 
App 219: 13 Luck 494 (PC). 

Note 5 

1. (’06) 32 Cal 296 (313) : 32 Ind App 23 (PC). 
(Mahomedan heirs.) 

(’82) 8 Cal 370 (373, 374). (Do.) 

(’88) 9 Cal 508 (510). (Do.) 

(’90) 14 Bom 597 (602, 603, 604). (Do.) 

(’79) 6 Cal L Rep 477 (480) : 6 Ind App 288 (PC.) 
(Do.) 
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representation,^* This principle will not, however, apply where all the heirs are impleaded 
and some of them are subsequently exempted by the plaintiffs from the array of defen- 
dants. In such a case the defendant exempted cannot be considered to have been 
represented , by the 'other defendants.^^ (See also Section 50 Note 14.) In the case of 
co-administrators or two or more legatees, it has been held that a decree against one 
only will not bind the estate.^ 

6. Decree against wrong legal representative — Effect. — Where a credi- 
tor selects from among several rival claimants to the estate of his deceased debtor 
any one whom he hona fide believes to have the best prima facie title as legal repre- 
sentative and obtains a decree against him, the decree and the consequent execution 
sale will bind the true heir in the absence of fraud or collusion.^ This is an exception 
to the general principle of law that a decree will bind only the parties to it or those 
claiming through them. But the true legal representative cannot, after the decree, be 
brought on record for the purpose of execution and the deceased debtor’s property 
in his hands cannot be attached and sold in that same suit.^ If a person who has no 
sort of right to represent the deceased is made a party to the suit and a decree is 
obtained against him as representing the deceased, such decree cannot bind the true 
heir.® In such a case it cannot bo said that the suit was a hona fide one. 


(’86) 11 Bom 361 (364. 366). (Do.) 

[See (’89) 12 Mad 356 (365). (Some persons 
allowed to represent a community — Decree 
for injunction — No personal liability against 
persons not co*nominees on the record.)] 

In view of the Privy Council decision above 
referred to, the following cases relating to 
Mahomedan co-heirs cannot be considered to be 


good 

(■79) 

(’76) 

(’85) 

(’70) 

(’01) 

(’95) 

(’75) 

(’85) 

(’87) 

(’82) 

(’23) 


law : — 

4 Cal 142 (153, 155, 156). 

2 Gal 895 (398). 

7 All 822 (826, 845) (F B). 

14 Suth W K 448 (449). 

23 All 263 (264). 

19 Bom 278 (275). 

I All 57 (59, 60) (P B). 

7 All 716 (719). 

14 Cal 464 (483). 

II Cal L Kep 268 (271, 272). 

AIB 1923 Bom 411 (411, 412) : 47 Bom 712. 


la. (’03) 26 Mad 230 (234). (Mahomedan heirs.) 
(’28) AIR 1928 Mad 1199 (1199). (Do.) 

(’24) AIB 1924 Bom 420 (421). (Do.) 

(’87) 12 Bom 101 (103). (Do.) 

(’95) 20 Bom 388 (345). (Do.) 

(’89) 12 Mad 90 (91, 92). (Do.) 

(’94) 21 Cal 311 (317). (Do.) 

(’92) 20 Cal 453 (463). (Hindu heirs.) 

(’25) AIB 1925 All 479 (480) : 47 All 466 (Do.) 

lb. (’32) AIB 1932 All 691 (592, 598) ; 54 All 796. 
ISee also (’38) AIR 1938 F G 7 (8) : 13 Luck 61: 

32 Sind L R 221 (F G). (Suit against sons and 
grandsons of deceased Hindu —Suit dismissed 
against grandsons, decreed against sons — 
Decree cannot be executed against shares of 
grandsons in property.)) 

2. (’17) AIB 1917 Fat 482 (482). (Co-adminis- 
trators.) 

(’13) 18 Ind Cas 682 (632, 683) (Mad). (Decree 
against one only of two legatees.) 


Note 6 

1. (’83) AIB 1983 Lah 380 (381) : 14 Lah 696. 
(’16) AIB 1916 Mad 1022 (1023, 1024). 

(’30) AIB 1930 Mad 930 (938) : 54 Mad 212. 
(Binding on legatee also.) 

(’28) AIB 1928 Mad 243 (248, 245). 

(1900) 24 Bom 135 (147, 148). 

(’72) 17 Suth W B 459 (461) (P C). 

(1864) Marsh 614. 

(’85) 11 Cal 45 (49, 50, 51,52). (Adopted son also 
is bound unless he shows some good cause.) 

(’89) 16 Cal 40 (56, 60, 61): 15 Ind App 195 (PC). 
(’79) 4 Cal 342 (844, 345, 346). 

(1863) 1863 Suth WBSup 119. (Campbell, I. Dis- 
sentient.) 

(’96) 23 Gal 374 (888, 389). 

[See (’39) AIB 1989 Lah 277 (279) : 41 Pun LB 
147 (149). (Decree against widow as legal re- 
presentative of deceased husband — Minor son 
not impleaded in suit is bound by decree.)) 
[But see (’13) 18 Ind Gas 381 (382) (Bom). (Sub. 
mitted wrongly decided.)) 

2. (’09) 3 Ind Cas 737 (738) : 33 Mad 75. 

(’32) AIR 1932 Lah 314 (315). (True representa- 
tive cannot bo substitute after period of limita- 
tion. See S. 22, Limitation Act.) 

(’27) AIB 1927 Mad 197 (198, 199). 

(’16) AIB 1916 Cal 661 (662). (Bemody of decree- 
holder is either to have decree vacated and 
proceed with true legal representative or to file 
a suit on the judgment against the true legal 
representative.) 

(’87) 14 Cal 316 (320). 

(’14) AIB 1914 Cal 28 (29). 

3. (’80) 5 Bom 14 (19). 

(’34) AIB 1984 All 474 (477, 479). (Trespasser in 
possession — Decree against — Not binding on 
real heir.) 

(’38) AIB 1938 Mad 48 (46, 48). (Even in the 
absence of fraud.) 

(’69) 12 Suth W B P B 1 (4) (P B). 
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As regards the cases where the true heir is affected by estoppel the principle 
stated in Section 50 Note 14 applies here also. See also the undermentioned cascs.^ 

7. Decree against executor who has not proved the will — Effect. — An 

executor appointed by will does not represent the deceased by virtue of the will until 
he has obtained probate. Therefore, a suit against him by the creditor is not main- 
tainable unless the executor has intermeddled with the estate.^ In order that the just 
claims of the creditor in such cases may not be defeated by the executor not taking 
out probate, the persons who take possession of the estate of the deceased will be 
treated as the representatives of the deceased. Even if the decree obtained against 
them cannot be executed against the estate in the hands of the executor when he has 
taken out probate, it is sufficient to enable the plaintiff to bring a suit against the 
executor in order to have the decree satisfied.^ 


8. Decree against dead person — Effect. — A suit against a dead person is 
not maintainable.^ If a decree is obtained against a dead ])erson without impleading 
the legal 'representative, the decree is a nullity and cannot bo executed.^ But the 
decree is not invalid if the defendant dies after the conclusion of the hearing but 
before the pronouncing of the judgment? See 0. 22 R. 6. So also a decree passed 
by the Privy Council against a rcsix)ndent who dies pending the appeal is not a 
nullity.* 

9. “Out of the property of the deceased.” — A decree obtained against the 
legal representative of a deceased debtor can be executed only against the estate of the 


(’68) 14 Suth W R 448a (449n). 

(’82) 4 All 192 (194, 195). (Proper heir who 
obtained from District Court iotters of .adminin- 
tration under Indian Succes^sion Act, is not 
affected by the decree against wrong heirs.) 

(’71) 8 Bom H 0 R A 0 37 (39). 

(’85) 9 Bom 86 (91, 93). 

(’74) 8 Mad H C R 186 (188). 

(’ll) 12 Tnd Cas 916 (918, 919) : 34 All 79. (The 
succeeding person to estate as per 1 lindu law does 
not do so as a licir or legal representative but as 
survivor; lionce cannot l)esaid heir to his assets.) 
(’10) 6 Ind Cas 710 (711) (Cal) (Hindu widow- • 
Decree against, after remarriage, docs not bind 
the true legal representative of deceased husband.) 
(’14) AIR 1914 Cal 263 (267). (When defendant 
dies, plairitifT must choose under S. 368 against 
whom he is to proceed.) 

(’88) 11 Mad 408 (410, 411). (Submitted decision 
is correct though the reasoning is wrong.) 

4. (’27) AIR 1927 Bom 131 (134) ; .51 Bom 125. 
(On alleged representative’s request his name as 
representative removed. JTo or persons claiTiiing 
under him are estopped from further claiming.) 
(’71) 8Bom 11 C R A C 37 (43). (Case of intermed- 
dling.) 

i‘86) 9 Bom 86 (91). 

(’16) AIR 1916 All 284 (286). (Once the plaintiff 
confines himself to decree for assets in hand, he 
cannot in execution claim the property which 
came in the hands of defendant thereafter.) 

(’79) 3 Cal L Rep 157 (167, 168). 

(’26) AIR 1926 Nag 880 (381). (Defendant’s failure 
to deny oral pleading — Inference of admission 
cannot be drawn.) 


Note 7 

1. (1894) 1894 A C 437(442), Mohamadu Mohideen 
iladjiar v. Pitchey. 

(’12) 16 Tnd Cas 690 (691) (Cal). 

(’94) 19 Bom 821 (827). 

(’09) 2 Ind Cas 818 (819) (Cal). (Order for probate 
not sufficient.) 

2. (’03) 30 Cal 1044 (1057, 1058, 1059). 

(’79) 4 Cal 342 (345, 346). 

(’15) AIR 1915 Cul 207 (208). 

(’91) 14 Mad 454 (457). (4 Cal 342 followed.) 

(’08) 35 Cal 276(279,280). (Administrator— Exe- 
cutor de son tort.) 

Note 8 

1. (’08) 81 Mild 86 (88,- 89). 

(’25) AIR 1925 Mad 1210(1210): 49Madl8(FB). 
(But in the case of an appeal the defect can bo 
rectified. Ovorruling AIR 1924 Mad 56.) 

2. (’16) AIR 1916 Mad 656 (656) : 38 Mad G82. 
(’95) 17 All 478 (481, 482). 

(’79) 3 Cal L Rep 192 (193). 

(’1.3) 20 Iiid Cas 506 (506) (Cal). 

(’68) 10 Suth W R 455 (456, 457). 

(’67) 7 Suth W R 52 (52). 

(’67) 1867 Pun Re No. 66. 

(’70) 1870 Pun Re No. 85. 

(’02) 4 Bom L Rep 340 (341). 

(’20) AIR 1920 Nag 61 (61, 62) : 16 Nag LR 1.38. 
(*70) 14 Suth W R 337 (338). (Principle applies 
to appellate decrees also.) 

(’02) 26 Bom 317 (319). (Do.) 

3. (*95)19 Bom 807 (809). (17 Bom 29 followed.) 
(’99) 21 An 314(316,316). (19 Cal 513(PC) followed.) 
(’92) 19 Cal 613 (638) : 19 Ind App 108 (P C). 
(’03) 26 Mad 101 (102). 

(•97) 21 Bom 314 (317). 

4. (’37) AIR 1937 Pat 321 (322) : 16 Pat 316. 
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Bsotton 62 latter in his hands.^ The decree-holder is not entitled to proceed against his separate 

Note 9 property.^ As to cases of survivorship in Hindu joint families, see Section 53 Note 2. 

Where tiie survivor does not inherit as heir of the deceased but gets into the estate 
in his own individual right, ^ or where lands are attached to a hereditary office and 
are inalienable, they have not the character of simple heritable property and do not 
form part of the assets of the deceased person.® But, where under a grant for main- 
tenance, a grantee has a heritable but non-transferable interest in the property, it 
cannot be said that each successive heir has only a life-interest iu the property. As 
the grant is heritable each heir derives his interest by inheritance and the property 
in his hands forms the assets of the deceased grantee.®*^ 

Kents and profits of immovable property are legal incidents of such property 
and bear the same character as the property itself. So, where a decree is passed against 


Note 9 

1. (*08) 18 Mad L Jour 36 (36, 37). 

(*27) AIR 1927 Bom 52 (52, 53). (Order 21 Rule 12 
is not applicable in such cases.) 

(*31) AIR 1931 Bom 229(231,232). (Hindu law— 
Son is liable for his father’s lawful debts only.) 
(*68) 10 Suth W R 199 (200). 

(’96) 1896 Bom P J 226. 

(*75) 23 Suth W R 265 (266). 

(*78) 2 Cal L Rep 189 (192). 

(’74) 22 Suth W R 398 (388). (The heirs of the 
deceased are also liable for the papers in custody 
for which the claim is established against the 
estate of the deceased.) 

(’74) 22 Suth W R 494 (495). (The heirs are also 
liable for damages arising out of brcachesof con- 
tract made by th.e deceased.) 

(’84) 8 Bom 220 (223). (Although the property 
may not have come into the sons’ possession.) 
(1865) 2 Suth W R 258 (258). 

(’74) 1874 Pun Re No. 65, p. 213. 

(’05) 1905 Pun LR No. 48, p. 185. (A got a decree for 
possession of lands against X but died before 
getting possession — X himself, legal representa- 
tive of A and hence merger of titles — Held lands 
liable in the hands of X for decree against A,) 
(’29) AIR 1929 Lah 424 (425). 

(’24) AIR 1924 Nag 410 (411) : 21 Nag L R 12. 
(Son's sons are liable after their separation from 
grandfather for his debts to the extent of assets.) 
(’87) 11 Bom 528 (532, 533). (Widow’s arrears of 
maintenance are her assets for the cause of 
debt incurred by her.) 

(’25) AIR 1925 Nag 380 (381). (Can be executed 
against property obtained even after the decree.) 
(’16) AIR 1916 All 284 (286). (Do.) 

2. (’17) AIR 1917 Pat 536 (537). 

(’25) AIR 1925 Oudh 113 (113) : 27 Oudh Cas 
234. (Even though passed as a personal decree 
not executable.) 

(’21) 65 Ind Gas 224 (224) (Pat). (Do.) 

(’76) 25 Suth W R 224 (224). (Judgment-debtor 
must prove and file the whole inventory of the 
whole estate descended to him before he can 
claim exemption on ground that he only re- 
ceived a small asset.) 

*78) 3 Had 42 (46). 

’69) 12 Suth W R 283 (233, 234). 


(’70) 14 Suth WR 362 (362). (Before executing the 
decree against the heirs personally for the deceas- 
ed person’s assets decree- holder must prove that 
they have not duly applied the same and that 
no such property of the deceased can be found 
as he can sell in execution.) 

(’72) 18 Suth W R 185 (188) (P C). 

(’73) 20 Suth W R 280 (282, 283). 

(’06) 1906 Pun Re No. 123, p. 466. 

(1864) 1864 Suth W R Misc 1 (2). (Even though he 
be a Hindu son.) 

(’71) 8 Bom 11 0 R A C 245 (248, 249). 

(’31) AIR 1931 All 868 (369). (Widow’s mainten- 
ance amount after surrender of husband’s estate 
is not liable to a decreo against husband’s estate.) 
(’97) 4 Cal W N 151 (152). (Where property is 
8ei/.ed decree-holder must prove that it belongs 
to deceased and is not the private property of 
legal representative.) 

(’88) 1888 All W N 49 (50). (Do.) 

2a. (’14) AIR 1914 Oudh 208 (208). (/amindar 
is not a legal representative of the deceased 
tenant who leaves no heir and whose estate 
escheates to zamindar.) 

(’70) 5 Mad H C R 303 (809). (An unsettled 
Polliam in Madras presidency.) 

(’87) 10 Mad 117 (121). (Malabar Tarwad karna- 
van.) 

3. (’80) 5 Cal 389 (412,419). (Ghatwalli lands.) 
(1865) 4 Suth W R Misc 5 (6). (Do.) 

(’66) 6 Suth W R 129 (129). (Do.) 

(’67) 7 Suth W R 178 (178, 179). (Do.) 

(’96) 23 Cal 873 (876). (Do.) 

(’82) 9 Cal 187 (206, 208) ; 9 Ind App 104 (PC). (Do.) 
(’82) 9 Cal 388 (388). (Do.) 

(’88) 15 Cal 471 (481, 482); 15 Ind App 18(PC). (Do.) 
(’84) 10 Cal 677 (684, 685). (Do.) 

(’85) 9 Bom 198 (212, 217, 232) (F B). (Vatan 
lands.) 

(’25) AIR 1925 Nag 449 (450). (Balance of sale 
proceeds from occupancy field of the deceased 
father’s estate is not asset in the hands of the son 
— Money representing such property is also not 
liable.) 

(’06) 1906 Pun Re No. 128, p. 466. 

(’20) AIR 1920 Pat 468 (468). (But rent income 
accrued during deceased’s life time though col- 
lected subsequently will be assets.) 

3d. (’86) AIR 1936 Oudh 76 (79). 
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the assets of a deceased person in the hands of his heir, the rents and profits accru- 
ing since his death form part of his assets.^ But in the case of lands attached to a 
hereditary office and which are inalienable, the income is not liable to attachment 
under this Section.^ A right to a share of offerings in a temple which has been 
inherited hy a person forms part of the assets of the deceased for the purpose of this 
Section.®® 

Whore a decree is passed against the assets of the deceased in the hands of 
the representative and the representative himself dies thereafter, the pro|)erty in the 
hands of his heir or legal representative does not cease to be assets of the deceased 
debtor.® 

10. Property in the hands of a third party. — When a iicrson is sued as 
the legal representative of a deceased person for tlie recovery of a debt due by the 
deceased, and a decree is passed for money to be paid out of the assets of the deceased 
in the hands of the representative, the decree is nonetheless a decree against the 
legal representative. It refers to him as the judgment-debtor, and it follows that such 
a decree can be executed only against the representative who was made a defendant 
in the suit or his or her representatives.^ As has been already mentioned in Section 50, 
Note 16, a judgment-creditor cannot in execution of his decree follow the assets of 
the deceased in the hands of transferees in good faith and for valuable consideration,* 
unless the transfers are affected by the doctrine of lia pendens^ or the transferees knew 
that there were unimid debts and that the transferor did not intend to apply the sale 
proceeds to pay them.^ Even in such a contingency, the transfer not being a void 


4 . (’88) AIR 1938 Oudh 45 (48) : 18 Luck C89. 
(Overruling AIR 1914 Oudh 283.) 

(*36) AIR 1936 r^ah 236 (236). 

(’24) AIR 1924 Mad 530 (532, 538, 536, 537) ; 47 
Mad 411 (F B). 

(’32) 137 Ind Gas 632 (633) (Oudh.) 

(*32) AIR 1932 Lah 383 (383). 

(*17) AIR 1917 Mad 636 (537). 

(’28) AIR 1928 Oudh 40 (40) : 2 Luck 408. 

(’21) AIR 1921 Sind 29 (32,33) ; 15 Sind L R 47. 
(Income or crops during lifetime of judgment- 
debtor liable, even though crops not liable as 
inalienable under Dokkhan Agriculturists Relief 
Act but not income or crops raised by successor 
after death of previous holder.) 

(’04) R Cal W N 843 (850, 862). (Accretions.) 

(’71) 15 Suth W R 285 (285, 286). 

[But tee (’97) 19 All 235 (236, 237). (Submitted 
wrongly decided.] 

5. (1865) 4 Suth W R Misc 5 (6). (Ghatwalli lands.) 
(’66) 6 Suth W R 129 (129). (Do.) 

(’67) 7 Suth W R 178 (178, 179). (Do.) 

(’96) 23 Cal 873 (876). (Do.) 

(’23) AIR 1923 All 169 (169, 170). (Inalienable 
property.) 

(’24) AIR 1924 Mad 707 (707). (Impartible estates.) 
(’13) 21 Ind Cas 272 (278) : 9 Nag L R 137. 
(Where Government rayat’s holding is inalien- 
able under Section 67K of the Central Provinces 
Land Revenue Act, 1881.) 

(’16) AIR 1916 Lah 313 (814). (Punjab Colonisa- 
tion of Government Lands Act (5 of 1912) — 
Government tenant.) 

(’70) 5 Mad U 0 R 803 (810). (Unsettled Pollem 


and revenue and income therefrom ace not liable 
in hands of successor.) 

(’30) AIR 1930 Bom 238(239). (Section 22, clause 
(2) Dekkban Agriculturists Relief Act — Collector 
cannot be appointed to manage lands of deceased 
judgment-debtor in the hands of legal repre- 
sentative.) 

Sa. (’36) AIR 1936 All 131 (134) : 58 All 457. 

6. (’14) AIR 1914 Mad 668 (009). 

(1900) 22 All 367 (369, 370). 

[See also (’38) 1938 Nag L Jour 176 (179). 

Note 10 

1. (’09) 3 Ind Cas 787 (738) : 83 Mad 75. 

(’30) AIR 1930 Cal 762 (763) : 58 Cal 170. (The 
right of a creditor to follow the assets in the 
bands of a legatee is a right which has to bo 
exercised bv a suit only.) 

[See (’84) io Cal 800(864): 11 Ind App 59 (PC).) 

2. (1868) Mar .’509, Cami)bell v. Delaney. 

(1865) 2 Suth W R 296 (297). 

(’69) 12 Suth W R 177 (178). (Obiter.) 

('71) 14 Suth VV R 239 (241, 244, 245, 246). 
(Mahomedan widow’s dower is on par with 
other debts. — A purchaser from the deceased 
Mahomedan is not bound to enquire into the 
existence of legal necessity.) 

(’81) 8 Cal L Rep 447 (448). 

(’80) 7 Cal L Rep 460 (462, 463). 

(’75) 3 Ind App 241 (245) (P C). 

(’79) 4 Cal 402 (408) : 5 Ind App 211 (P C). 

(’72) 9 Bom H C R 116 (119). 

(’97) 19 All 604 (505, 506.) 

(’69) 10 Suth W R 199 (201). 

3. (’79) 4 Cal 402 (410) : 5 Ind App 211 (P C). 

4 . (’79) 4 Cal 897 (912, 914) 
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52 the property in the hands of the transferee is liable only if the deorto-bolder 

lotM ld-i8 shows that there are no other assets of the deceased in the hands of the representative 
out of which he might seek satisfaction of his decree.^ Probably, the procedure under 
this Section is intended to be confined to property remaining in the hands of the 
representative, leaving the creditors to follow the property alienated by a separate 
suit,® e. p., under Section 63 of the Transfer of Property Act. Where, however, the 
alienation is void the property in the hands of the alienee can be pursued by the 
decree-holder.^ 


11. Insol venoy of heirs after decree— Effect. — It has been already men. 
tioned in Note 4 above that a decree passed under this Section creates no charge or 
lien upon the estate of the deceased. Hence, u^^on the insolvency of the heirs of the 
deceased after decree, the estate of the deceased vests in the Oificial Assignee and 
consequently the creditor can only prove the decree debt in insolvency.^ Further, 
even though the creditors of an ancestor have a general lien upon the assets of the 
ancestor for the payment of their debts and can follow such assets into the hands of 
the heirs, they cannot follow such assets into the hands of other persons. If the heir 
has disposed of the assets to other persons who took the property without notice of 
the creditors* claims, then the creditors* right to follow the property is lost. The right 
cannot be revived to them by the fact that the heir is adjudicated insolvent and that his 
transfer is set aside under the insolvency laws so that the assets now become available 
for distribution among his creditors.^® It has been held in the undermentioned cases* 
that where the debtor dies an undischarged insolvent the creditor cannot sue the 
Official Assignee as the representative of the deceased debtor. The suit must bo filed 
against those persons who would ordinarily be his legal representatives. For, the 
Official Assignee is not accountable for any assets vested in liim as such except to the 
Insolvency Court. 


12. Deoree for payment of money. — Order 22, which provides for cases 
of death after suit and before decree, is not confined to decrees on claims for payment 
of money alone. Though this Section provides only for the case of money decrees, 
where a plaintiff sues a deceased person*s heir for return of account-books, papers, etc., 
which have come into his hands, a decree can, under general principles, bo passed 
against the heir for return of those articles or in the alternative for money by way of 
damages.^ 


13. Liability of legal representative under the Seotion. — As has boon 
seen in Note 2 to Section 50 ante, the liability of the legal representative is the 
same, whether he is impleaded before decree under this Section or after *decreo 


under Section 50. In either case, it extends only to the extent of the property of 
the deceased which has come to his hands and has not been duly disposed of.^ 


5. (’82) 8 Gal 20 (28, 24). 

6. (’88) AIR 1988 Mad 684 (686). 

(’79) 4 Gal L Rep 193 (210). 

7. (’39) AIR 1939 Lah 373 (374) : 41 Pun L R362 


1. (’16) AIR 1916 Mad 645 (646). 

la. (’34) AIR 1934 Rang 162 (168); 12 Rang 602. 

2. (’75) 22 Cal 259 (262, 268). 

(’08) 80 All 486 (487). 

Note 12 

1 . (’74) 22 Suth W R 494 (495). 

(’74) 22 Suth W R 388 (888). 


(’12) 16 Ind Gas 414 (416, 417) (Calj. 

Note 13 

1. (’37) AIR 1937 Rang 274 (274). (Security 
deposit of deceased judgment-debtor in hands of 
his employer cannot be attached as it has not 
yet come into the hands of legal representative.) 

(’84) 7 Mad 255 (257). 

(’32) AIR 1932 Bom 522 (523). 

(’14) AIR 1914 Lah 144 (145). (Intermeddler with 
part of estate liable for the part.) 

[See also (’10) 8 Ind Gas 374 (876) ; 13 Oudh 
Gas 297]. 
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Whenever a decree is passed against the heir, it must be deemed to be exe- 
cutable only as provided in this Section, though the decree is erroneously passed as 
a personal decree.^* 

It is for the decree- holder to prove in the first instance, that some assets 
belonging to the estate of the deceased came into the hands of the legal representa- 
tive^ and then it is for the latter to satisfy the Court as to the extent of the assets 
received and to account for them.^ Ho will be bound to account for all sorts of 
property that ho got, such as money, moveables, immovables, accounts, papers, etc.®*^ 
If the defendant fails to satisfy the Court that ho has duly applied the property of 
the deceased, he is personally liable to the extent of the property in respect of which 
ho has failed to satisfy the Court.^ But sub-section (2) will apply only when no 


la. (’75) 24 Suth W R 383 (384). 

(*21) 65 Ind Gas 224 (224) (Pat). 

2. (’17) AIR 1917 Mad 636 (638). (Legal repre- 
sentative failing to satisfy the Court that he had 
duly applied the property of the deceased is per- 
sonally liable.) 

(’34) AIR 1934 All 249 (250). 

(*24) AIR 1924 Mad 466 (467, 469). (No proof of 
assets — Not liable.) 

(*66) 3 Mad II G R 161 (164). 

(’72) 18 Suth W R 185 (188) (P C). 

(•76) 26 Suth W R 224 (224, 226). 

(’68) 10 Suth W R 199 (200, 201). 

(’67) 8 Suth VV R 160 (161). 

(*67) 8 Suth W R 195 (196). 

(•70) 14 Suth W R 362 (362). (The decree-holder 
must satisfy the Court that no such property of 
the deceased can be found as can be sold in execu- 


tion before he can execute the decree against heirs 
to the extent of property they inherited from the 
debtor.) 

(*69) 12 Suth W R 233 (234). 

(’96) 1896 Bom P J 226. 

(’78) 3 Mad 42 (46). 

(*14) AIR 1914 All 230 (231). 

(1900) 4 Cal W N 151 (152). 

2 Ind Jur (NS) 234. (Brother taking possession, 
vvidow having relinquished — Liable as legal repre- 
sentative.) 

(*73) 21 Suth W R 117 (118). (Son instead of 
objecting asked time for payment — Inference is 
he had assets.) 


(’73) 20 Suth W R 422 (424). (Decree-holder 
should explain delay in piocceding against 
assets.^ 

[But fee (’88) 1888 All W N 49 (50).] 

3. (’39) 181 Ind Gas 721 (725) (Pat). 

(*37) AIR 1937 Rang 531(533). (Question tobede- 
cided by executing Court and not in regular suit.) 

(’17) AIR 1917 Mad 536 (538). 

(’33) AIR 1933 Rang 309 (310). 

(’38) AIR 1933 Lah 447 (447). 

(’34) AIR 1934 Lah 106 (107). 

(•34) AIR 1934 Rang 93 (94). 

(•11) 12 Ind Gas 268 (253, 255) (Mad). 

(’24) AIR 1924 Mad 406 (468). 

(’76) 25 Suth WR 224 (224). (IJefore judgment-deb- 
tors can claim exemption from decree-holder's 
claim on ground that they have received a small 
asset from ancestor’s estate or otherwise, they 
should prove and file the whole inventory of it.) 


(’67) 8 Suth W R 195 (196). 

(’68) 3 Mad 11 G R 161 (164). 

(•71) 15 Suth W R 286 (286, 286). 

(1865) 2 Suth W R 258 (258). 

(’69) 12 Suth W R 233 (234). 

(’15) AIR 1915 Cal 646 (646). (Legal representa- 
tive’s liability for intermeddling with minor’s* 
estate.) 

(’88) 1888 All W N 49 (50). 

(’87) 1887 Pun Re No. 87 p. 187. 

(’73) 20 Suth W R 280 (282). 

(’03) 26 Mad 501 (501, 502). 

(’90) 1890 Bom P J 166 (166). 

(•27) AIR 1927 Rang 127 (127): 6 Rang 44. (This 
question should be decided in execution under 
S. 47 and not by a regular suit.) 

(’70) 14 Suth W R 431 (432). (But if question of 
possession of assets was rais^ and decided in 
suit itself, it cannot be agitated again in execu- 
tion.) 

3a. (’74) 22 Suth W R 388 (388, 389). 

4. (’39) 181 Ind Gas 721 (725) (Pat). (Section 
52 (2) of the Civil Procedure Code simply enacta 
a rule of procedure in accordance with natural 
justice, and even in the absence of that Section 
(and of any provision of law to the contrary^ 
Courts would have been justified in applying 
the principle embodied in it as a rule of justice,, 
equity and good conscience.) 

(’38) AIR 1938 Mad 684 (686). 

(’17) AIR 1917 Mad 536 (538). 

(’33) AIR 1933 Rang 309 (310). (Question can be 
gone into in execution itself : AIR 1927 Rang 
127 Foil.) 

(•30) AIR 1930 Lah 204 (204). 

(•69) 12 Suth W R 617 (617). 

(’68) 10 Suth W R 199 (200). 

(•78) 1 Cal L Rep 369 (360, 361). 

(•30) AIR 1930 Lah 332 (333). (Lapse of time 
does not absolve judgment-debtor but mayafiect 
proof as to due application.) 

(’96) 1896 Bom P J 226. (This question to be 
decided only in execution and not in suit.) 

(’97) 20 Mad 446 (447). (Personal decree can be 
passed in suit.) 

(’22) AIR 1922 Oudh 2(X) (200). (A person who 
without any right took possession of the pro- 
perty and disposed of a portion of it is liable 
for personal decree against him for the deceased 
person’s debts.) 


s«otibii sa 
Noto 18 
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62 property of the deceased is in the possession of the jndgment>debtor.* If payments 
:H0«e»i6-14 are not made by the heir rateably-to all the oreditorsi it does not follow that he baa 
failed to apply the assets duly. Every payment on account of a debt is perfectly 
lawful, irrespective of its effect upon the other creditors.^ In such cases the analogy 
of Section 323 of the Succession Act (XXXIX of 1926) governing executors and 
administrators does not apply. Where payments are made by the legal representative 
to the extent of the full value of the property of the deceased which has come into 
his hands, the decree cannot be executed even though he may still have in his ];x)s- 
session property which originally belonged to the deceased.^ This Section does not 
provide that the representative shall be made answerable as well for what, with 
diligence on his part, would have come to his hands as for what actually has come 
to his hands.^ In such a case, the creditor may have a remedy by an administration 
suit or other regular action.^ . 

14. Manner Vf execution. — See Note 13 Foot-notes 1 to 6. 

Where the heir pleads in answer to execution that the property attached is 
his own private property or is otherwise one which is not liable to bo proceeded 
against in execution, the question should be decided in execution and not referred to 
a separate suit} The decree-holder is entitled to attach and sell any property of the 
deceased in the possession of his heirs independently of the fact whether the property 
in such ]^8session is more than his share or not.^ He cannot be delayed till the legal 
representatives are able to ascertain all the creditors and the extent of their debts or 
till they effect a partition among themselves or settle their disputes inter se, or till 
probate is obtained, or till the assets are reduced to possession,^*^ 

The words attached and sold’* should be tak^n distributively ; so that where 
income from property in the hands of the legal representative is attached, it is unneces- 
sary to sell it.^ A decree-holder is entitled to have the whole of bis decree satisfied 


i'lO) 6 Ind Gas 397 (397) (Mad). (UnlesB assets 
came to them personal decree cannot be passed.) 
[But see (*70) 13 Suth W R 36(36,37). (Decree- 
holder may be estopped from proce^ing per- 
sonally.)] 

5. (’37) AIR 1937 Pesh 80 (80). 

(’SO) AIR 1930 Lah 354 (365). 

(’70) 14 Suth W R 362 (362). 

6. (’03) 26 Mad 792 (796, 797). 

(*06) 30 Bom 270 (273). 

(’95) 1895 Pun Re No. 68, p. 337. 

(’27) AIR 1927 All 459 (460) : 49 All 645. (May 
even pay the debt due to himself.) 

7. (’03) 26 Mad 792 (798). 

(’69) 12 Suth W R 177 (178). 

[See (’70) 14 Suth W R 239 (241). 

(13) 21 Ind Gas 272 (273) : 9 Nag L R 137).] 

8. (’87) 11 Bom 727 (731, 732). 

(’08) 35 Gal 1100 (1103). 

9. (’08) 35 Gal 1100 (1103). 

(’84) 8 Bom 220 (222, 223). 

Note 14 

1. (’73) 20 Suth W R 280 (283). 

(’89) 16 Gal 1 (8). 

089) 16 Cal 603 (606, 609). 

(*90) 17 Cal 67 (66). 

* (’90) 17 Cal 711 (714, 721) (F B). 

(’90) 12 All 78 (78). 

(*86) 10 Mad 117 (121). 

(’10) 34 Bom 546 (552). 


(’09) 4 Ind Gas 839 (841) : 34 Bom 142. (Nor is a 
fresh application necessary to decide the question.) 
(’78) 1 Cal L Rep 359 (360). (Do). 

2. (’25) AIR 1925 Oudh 515 (515, 516, 617). 

(’14) AIR 1914 All 392 (393) : 86 All 439. 

(’99) 22 Mad 194 (195, 196). (Decree-holder’s right 
to execute bis decree against legal represen- 
tative is not affected by S. 104, Probate and 
Administration Act.) 

(’09) 4 Ind Gas 1059 (1059) : 83 Mad 6. 

(’19) AIR 1919 Sind 49 (50) : 13 Sind L R 138. 
(Court can however give elTcct to the equities as 
between the dilTerent legal representatives.) 

2a. (’25) AIR 1925 Oudh 515 (516). (Till shares 
inter se are settled.) 

(’09) 4 Ind Gas 1059 (1059) : 88 Mad 6. (Decree- 
holder not bound to wait till the decision as to 
who is the true legal representative.) 

(’13) 18 Ind Gas 510 (610, 511) : 6 Low Bur 
Rule 158. (Till realisation of whole estate and 
finding out the extent of the assets.) 

(’99) 22 Mad 194 (195, 196). (Time for other dis- 
position of the estate.) 

(’72) 17 Suth W R 513 (514). (Decree-holder nee^ 
not wait till executor or administrator distri- 
butes in due course.) 

See also cases cited in Note 7 Foot-note (2) and 
those in Note 13 Foot-note (6). 

3. (’24) AIR 1924 Mad 580 (586, 587) : 47 Mad 
411 (F B). 
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out of the assets of the deceased, as far as they go, to the exclusion of other creditors 
who have' noil obtained decrees. Section 323 of the Indian Succession Act (XXXIX 
of 1926) merely lays down a rule of procedure to be followed by the executor or 
administrator and does not control the operation of this Section.^ 

15. Right of legal representatiTO to question the Yalidity of the 
•deoree. — See Section 50 Note 7. 

16. Appeal* — Such of the orders passed under this Section as satisfy the 
rrequirements of Section 47 are decrees and are appealable as such. 

See Section 47 Notes 84 and 71a. 


• y 

53 . For the purposes of section 50 and section 52 , property 
in the hands of a son or other descendant which 
pMpwty!^ ** ancestral jg Uablc Under Hindu law for the payment of 
the debt of a deceased ancestor, in respect of 
which a decree has been passed, shall be deemed to be property of 
the deceased which has come to the hands of the son or other descen- 
dant as his l^al representative. 

Synopsis 

1. Scope, applicability and object of tbe Section. 

2. ** Property in the hands of a son or other descendant.*’ 

3. ‘’Which is liable under Hindu law for the payment of the 

debt of a deceased ancestor.” 

4. “Deceased ancestor.” 

5. “Decree.” 

6. “Property of the deceased.” 

7. “Legal representative.” 

Other Topics ( Miscellaneous ) 

Enforceability under this Section in execution and not by 
separate suit. Sco Noto 1. 

Inapplicabilty of the Section to persons other than descendants. 

Sco Notes 2 and 3. 

Property not liable under this Section. See Notes 3 and G. 

1. Scope, applicability and object of the Section. — This Section is new. 
It was introduced for the first time in the Code in 1908. Under the Hindu law, an 
undivided son or other descendant who succeeds to the joint family property on the 
death of the ancestor, does so by right of survivorship and takes the property in his 
own right and not as heir of the ancestor.^ He is not a legal representative of the 
deceased ancestor as defined in Section 2 clause (11).^ But he is liable under the 
Hindu law by reason of his pious obligation, to pay the debts of his deceased ancestor, 

4. (*72) 17 ^th W R 

(*18) 18 Ind Cas 510 (510, 511) : 6 Low Bur Bui 158. 

Section 53 — Note 1 

1. (’94) 16 All 440 (455, 457). (But self-acquired property is taken as heir.) 

2. (’18) AIR 1918 Bom 165 (166) : 42 Bom 504. (Enforcement of injunction 

decree refused even under this Section.) 


Seotloik 62 
NoteB li-16 


Section 68 


8CP0. 86. 
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SooitenOS 

Motel 


to the extent of the joint family properties in his iiands. Under the old Code, the 
term ‘legal representative’* was not defined, and there was a conflict of deteisions 
as to whether a Hindu undivided son or other descendant could, so far as the ancestral 
pro|)erty was concerned, be regarded as the legal representative of the deceased ancestor 
and whether the said liability could be enforced in execution^ or only by a separate 
suit, inasmuch as the liability was quite distinct from, and independent of, the con- 
tractual liability of the ancestor"* or of the liability of a legal representative to pay 
the debts of the deceased out of the property of the deceased in his hands.'^ The High 
Courts of Madras® and Allahabad® held that the liability could bo enforced only by 
way of a separate suit. The other High Courts held that it could be enforced in exe- 
cution/ It is in order to settle this conflict of views in the procedure to be adopted 
for enforcing the said liability under Hindu law that this Section has been enacted.® 

This Section is an explanation to Sections 50 and 52. The latter Sections provide 
for the remedies of a creditor against the properties of his deceased debtor in the hands 
of his legal representative. This Section explains the meaning of the words “property 
of the deceased.** It also extends the meaning of the term “legal representative** as 
defined in Section 2 clause (11) by expressly making the son or other descendant of a 
Hindu, his legal representative in respect of the joint family property in his hands which 
is liable under Hindu law, for the satisfaction of the debt of the deceased ancestor.® 
Beading these Sections together, it is now clear that ancestral property in the hands 
of a son or other descendant can be proceeded against in execution us assets of the 


3 . (’99) 21 All 301 (304). (Analogy of liability of 
joint debtors not applicable to pious liability.) 

4 . (’82) 5 Mad 223 (225). 

(’85) 8 Mad 376.(378). 

(’88) 11 Mad 413 (415). (S. 244 of G.P. Code 1882 
relates to obligations created by decree.) 

(’10) 5 Ind Gas 362 (364, 365) : S3 Mad 423. 
(Passing of decree gives fresh cause of action 
against sous.) 

5 . (’04) 27 Mad 243 (250—254) (FB). (Suit to re- 
cover debt of record governed by Art. 120.) 

(’88) 11 Mad 413 (415, 416). (Because pious obli- 
gation and obligation create by decree against 
father are distinct.) 

(’90) 13 Mad 265 (266, 267). (3 Mad 42, 5 Mad 
232, 7 Mad 328, 10 Mad 283, Foil.) 

(’04) 14 Mad L Jour 431 (432). 

(’94) 17 Mad 122 (127). 

6 . (’94) 16 All 449 (464). 

(’99) 21 All 301 (305, 306, 307). (In case of decree 
for secured debt also.) 

7 . (’96) 20 Bom 385 (389). (Objection as to bind- 
ing nature of debt can be decided under S. 244, 
old 0. P. Code— 11 Bom 37, followed.) 

(’09) 1 Ind Gas 459 (459, 460): 33 Bom 39. (Objec- 
tion as to nature of debt lies under S. 244, old 
C. P. Gode.) 

(’89) 16 Gal 1 (6, 7). 

’06) 33 Gal 676 (677, 678). 

’07) 5 Cal L Jour 80 (85, 87). (Contra: — If no 
proceedings have been taken to enforce the debt 
in father’s lifetime, father's interest cannot be 
reached as assets in the hands of sons.) 

(’07) 34 Cal 642 (647, 648, 651, 653, 657) (FB). 
(If the legal representative has been properly 
brought on record under S. 23- A — ’’Legal 


representative” liberally construed.) 

(’10) 5 Ind Gas 146 (147) (Gal). (Decree was passed' 
against son as legal representative— Stronger 
case than 34 Gal 642.) 

(’10) 6 Ind Gas 682 (582, 683) (Cal). (Because no 
hardship is caused to debtors by shorter remedy 
— 34 Gal 642 F B not inconsistent with Privy 
Council view in 5 Gal 148 and 18 Gal 157.) 

[But see (1900) 6 Cal W N 223 (225).] 

8 . (’37) AIR 1937 Mad 610 (615) : I L R (1937)* 
Mad 880 (PB). 

(’34) AIR 1934 All 690 (592, 593, 594. 601) (FB). 
(Pious obligation subsists even where &mily 
consists of uncle and nephew.) 

(’18) AIR 1918 Bom 165 (166, 167): 42 Bom 604. 
(Section is both descriptive and limitative— 
Criticised in AIR 1924 Mad 571.) 

(*24) AIR 1924 Mad 671 (673, 574). (Section not 
confined to money decrees only.) 

(’23) AIR 1923 Pat 143 (147) : 6 Pat L Jour 451. 
(Allahabad and Madras view no longer law.) 
(’31) AIR 1931 Sind 84 (86, 87): 25 SindLR374. 
(Property acquired not by survivorship but by 
partition — Section apxdios.) 

9. (’37) AIR 1937 Mad 785 (785). (Reversed on 
another point by A I R 1939 Mad 552.) 

’86) AIR 1936 Bom 466 (459). 

’23) AIR 1923 Pat 143 (144, 147, 148, 149): 6 Pat 
L Jour 451. (Son’s liability is personal.) 

(’24) AIR 1924 Mad 671 (573, 574, 676). (Decree 
in 8. 53 is not limited to money decrees.) 

[See (’38) AIR 1938 P C 7 (8) : 13 Luck 61 : 32 
Sind L R 221 (PC). (Decree against sons and 
grandsons for debt due by deceased ancestor 
can be ^ executed against judgment-debtors’ 
interest in the joint family property.) 
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deceased in the hands of such descendant. The descendant can, in such proceedings, 
show* that in fact no pious obligation exists in view of the illegality or immorality or 
the non-existence of the debt.^^ In fact, a separate suit will be barred in respect of that 
matter by virtue of Section 47.^^ 

It has been hold by the High Court of Allahabad that this Section, being only 
a matter of procedure, can be applied even to pending cases, and that an order passed 
under the old Code can bo reversed by the Appellate Court on the ground that Sec- 
tion 53 has been enacted in the meantime.^^ The Madras High Court has, on the other 
hand, taken a contrary view.^* Where, however, in a prior order the decree lias been 
construed to be restricted to the assets of the deceased in the restricted sense of the 
old Code, it becomes res judicata^ and, thereafter, the present Section cannot be availed 
of, to increase the liability and attach it to the ancestral property in the hands of the 
descendant.*® 

There is nothing in this Section to justify the view that a suit for adminis- 
tration will lie where a Hindu father dies leaving no property of his own except his 
share in joint family property.^^* 

See also Notes 3 and 4 below. 


2. ^'Property in the hands of a son or other descendant.*’ — The Section 
applies only where the joint family property passes by survivorship to a son or other 
descendant who is liable, under the Hindu law, to pay the ancestor’s debts.^ The 
only persons who, under the Hindu law, are under a pious obligation to pay their 
ancestor’s debts are the son, the grandson and the great-grandson^* and none else. 
Hence, the Section has no application where the property lias passed into the hands of 
persons other than the ancestor’s sons, grandsons and great-grandsons,*** c. (/., a brother,*^ 


10 . (’38) AIR 1938 P C 7 (8) : 13 Luck fil ; ,32 
Sind L R 221 (PC). (Ancestral property in the 
hands of grandsons.) 

(*89) 181 Ind Gas 512 (514) (Pat). (Principle 
applies to award passed by Registrar of Co’Ope> 
rativc Societies under Co-operativc Societies 
Act.) 

(•87) AIR 1937 All 559 (560). 

(•36) AIR 1936 Rom 456 (458). 

(»85) AIR 1935 Lah 855 (866): 17 Lah 1.89. 

(•35) AIR 1935 Pat 275 (280): 14 Pat 732 (FB). 
(•25) AIR 1925 All 471 (472). (A decree for costs 
against father.) 

(’33) AIR 1933 All 110 (111). (Decree for amount 
not collected due to negligence — A I R 1928 All 
166, Dissented from.) 

(’30) 32 Bom L R 910 (922, 923). (A decree on 
partnership accounts.) 

(’28) 116 Ind Cas 86 (86) (All). (Suit against 
father and sons of deceased debtor on pro-note — 
Liability of joint family property to be decided 
in execution.) 

(’31) 133 Ind Cas 910 (911) (All). 

11 . (’15) AIR 1915 All 126 (127): 37 All 214. 

(’23) AIR 1923 All 124 (125). (Decree- holder can- 
not be asked to prove the debt again.) 

(’28) AIR 1923 Pat 143 (148): 6 Pat L Jour 451. 

12 . (’15) AIR 1915 P C 88 (89) (PC). 

(*28) AIR 1923 Pat 143 (148): 6 Pat L Jour 461. 
[See (’34) AIR 1984 Oudh 212 (212): 8 Luck 668. 
(Suit for declaration that joint family property 


ill plaintiff’s hands is not liable for attachment 
does not lie.)] 

13 . (’09) 4 Ind Cas 492 (493) (All). (No vested 
interest in procedure.) 

14 . (’ll) 12 Ind Cas 553 (553) (Mad). 

15 . (’10) 5 Ind Cas 210 (211) (All). 

16 . (’39) AIR 19,39 Mad 652 (553): 1939 MadWN 
493 (494). (Reversing on Letters Patent appeal 
AIR 1937 Mad 785.) 

Note 2 

1 . (’24) AIR 1924 All 873 (875). 

(’23) AIR 1923 All 539 (540): 45 All 455. (Descen- 
dant means lineal descendant.) 

la. (’37) AIR 1937 Oudh 327 (328): 13 Luck 241. 
(’26) AIR 1926 P 0 105 (106, 107, 108) : 48 All 

618: 63 Ind App 204 (PC). (AIR 1924 P C 60 
and 19 All 26 (FB) explained.) 

lb. (’37) AIR 1937 Mad 472 (474). (A decree 
obtained against a member of a joint family, even 
if it bo for a debt binding on the family, cannot 
bo executed against the shares of other members 
of the family unless they are the sons of the 
judgment-debtor. ) 

l c. (’04) 27 Mad 106 (108). (Deceased brother was 
not sued in a representative capacity.) 

(’16) AIR 1916 Bom 262 (263, 264): 40 Bom 829. 
(He is not a legal representative.) 

(’04) 31 Cal 224 (227). (Impartible estate — ^Rulo of 
survivorship applies.) 

(’06) 29 Mad 453 (460). (Brother took impartible 
estate by survivorship.) 


Beotion 58 
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Sftotioil 58 father,* uncle* or nephew.* But if the property of the deceased passes into the hands 

Notes 8*‘8 of a son or other descendant, it does not cease to be liable for the debt even though 

the son or other descendant dies and even though the property has passed to his heirs.* 
Nor does it cease to be liable where it has passed to the son or other descendant 
jointly with other persons such as a grandfather or uncle; the reason is that the 
expression '*in the hands of a son*' does not necessarily mean property which is exclu^ 
sively in the hands of a son or other descendant without any partner or coimrcener. 
The expression stands for property belonging to the son or property in which he has 
a proprietary interest and which may be in his actual or constructive possession joint 
or exclusive? 

Soo also Note 6, infra. 


8. “Which is liable under Hindu law for the payment of the debt of a 
deceased ancestor.” — In order to ascertain the liability of property in the hands 
of a son or other descendant for the debts of an ancestor, primarily the Hindu law 
itself and the decisions on the point should be referred.^ A few broad asi)ects may, 
however, be mentioned here. 

Under the Hindu law, a son or other descendant (son or grandson or great- 
grandson) is under a pious obligation to pay his ancestor's debt, but only to the extent 
of the joint family proi)erty in his hands, and provided that such a debt is not ‘avyava- 
harika/ that is, neither illegal nor immoral.* The descendant is therefore entitled to 


(’10) 6 Ind Oaa 362 (864, 365). 

[See also (’35) AIR 1985 Mad 145 (146). (Hindu 
brothers — Pro-note by elder — Decree on — Youn- 
ger not impleaded — Execution against share of 
younger brother not allowable— *S. 53 does not 
apply to such a^case.)] 

2. (’89) 11 All 802 (303, 304). (There was no 
attachment of son’s share during his lifetime.) 

(’26) AIR 1926 All 157 (158) : 48 All 4. (Interest 
of son was attached — Father held legal repre- 
sentative.) 

(’15) AIR 1915 Nag 39 (40, 41): 11 Nag L R 45. 

3. (’77) 2 Bom 479 (480). 

4. (’24) AIR 1924 All 873 (875). (Is not legal 
representative for the purposes of preparing final 
decree.) 

(’10) 5 Ind Gas 862 (864, 865) (Mad). 

(’28) AIR 1923 All 639 (540): 45 All 455. 

(’10) 6 Ind Gas 38 (39, 40) (All). 

(’86) 8 All 495 (500, 501). (Grand nephew.) 

[See also (’91) 18 Gal 157 (163, 164.)] 

5. (’14) AIR 1914 Mad 668 (668, 669). (Assets 
included in term “property” in this Srotion.) 

6. (’35) AIR 1935 Oudh 510 (515): 11 Luck 449. 
(Section 53 enacts a rule of procedure only and is 
not intended to affect in any way the extent of 
a son’s liability for his father’s debts under the 
Hindu law.) 

(’34) AIR 1934 All 590 (694, 696, 601, 603, 604) 
(FB). (AIR 1926 All 220, overruled.) 

(’33) AIR 1938 Lah 857 (858) : 16 Lah 50. 

(’84) AIR 1984 Lah 101 (101) : (A I R 1933 Lah 
85*7, followed.) 

Note 3 

1. (’12) 16 Ind Gas 970 (970) (Gal). (Contention 
that under the Section father’s share only 
attachable overruled.) 


(’88) 11 Mad 873 (374). (Not the Gontract Act.) 

2. (’88) AIR 1938 All 437 (440). 

(’85) AIR 1935 Bom 287 (294). 

(’35) AIR 1935 Lah 176 (177). 

(’35) AIR 1935 Lah 761 (762) : 16 Lah 1077. 

(’04) 27 Mad 243 (246, 247) (F B). (Debt includes 
judgment-debt.) 

(’32) AIR 1982 Fat 12 (18, 14). 

(’33) AIR 1933 All 235 (237, 238, 241) : 65 All 283. 
(Even where joint family consists of persons 
other than father and sons.) 

(’74) 22 Suth W R 56 (68) (P G). 

(’07) 34 Gal 642 (651) (F B). 

(*18) AIR 1918 Pat 391 (892) : 3 Pat L Jour 533. 

(’23) AIR 1923 Mad 36 (87, 39, 41, 42) : 46 Mad 
64. (During father’s lifetime even.) 

(’13) 19 Ind Gas 252 (252, 258) (All). (Decree for 
costs against father.) 

(’18) AIR 1918 Pat 345 (347) : 3 Pat L Jour 396. 
(“Vyavaharika” was defined to mean “lawful,” 
“usual” or “customary.”) 

(’18) AIR 1918 Bom 13 (14, 15) : 48 Bom 612. 
(Even during the lifetime of ancestor — “Vyava- 
harika” explained and discussed.) 

(’30) 127 Ind Gas 607 (508) (Bom). (Trade debts 
of father.) 

(’13) 19 Ind Gas 378 (379, 380, 388, 384) (Sind). 
A debt arising out of a decree for damages for 
breach of contract to sell trust property is not 
illegal or immoral debt — Meaning of vyavaharik.) 

(’08) 82 Bom 348 (851, 352). (Decree for damages 
for wrongful obstruction of water course cannot 
be executed against sons.) * 

(’83) 6 Mad 293 (294). (Barred debt renewed by 
father— Son liable.) 

(’88) 11 Mad 873 (374). (Surety debt of father.) 

(’99) 28 Bom 464 (457, 460). (Do.) 
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show that he has received no joint family property from his ancestor, that the debt 
was one for which he was not liable under the Hindu law, or that such debt was 
non-existent.® The mere fact, however, that the debt was a personal one and not for 
the benefit of the family will not absolve him from the liability.'* Nor will the liability 
cease by the fact that the descendant was not impleaded in the suit in which the 
decree was passed,® or that after being impleaded in the suit he was exonerated or the 
suit withdrawn or dismissed against him.® 

A and B constitute a joint Hindu family. A dies and afterwards, a decree is 
passed against C, A's son in respect of a debt due by A. B then dies and the entire 
family property comes to be vested in G, It was held that the share of B which de\olves 
on C by survivorship is not liable to be proceeded against in execution of the decree, 
the reason being that the share of a i)aternal uncle to which a pei’son succeeds by 
survivorsliip is not property which under the Hindu law is liable to satisfy a debt of 
the father of such person.®”’ Where the son's liability under the Hindu law to pay his 


ancestor’s debts is established, the whole of 
and not merely the share of tho deceased 

(*97) 19 All 26 (32, 38) (F B). (Liability of grand- 
son extends to principal as well as interest due 
under the mortgage.) 

(’98) 2 Cal W N 603 (604, 606). 

(*33) AIK 1933 Lah 116 (116, 117) : 14 Lah 399. 

(Pre-partition debt — Son liable.) 

(’33) AIR 1933 Oudh 102 (104). (Debt contracted 
by grandfather or groat grandfather is antece* 
dent debt.) 

(’33) AIR 1933 All 179(180) : 64 All 761. (Extent 
of son’s liability indicated.) 

(*32) 138 Ind Cas 168 (169) (Nag). (Even during 
father’s lifetime.) 

(’33) AIR 1933 All 110 (110). (Father— Lambar- 
dar’s negligence— Son liable.) 

[But see (’32) AIR 1932 Bom 483 (483). (Sepa- 
rate property was also liable as the decree 
against father and son was not restricted to 
joint family property.)] 

3. (’93) 16 Mad 447 (448,449). (Separate suit for 
that purpose is barred.) 

(’99) 21 All 323 (327, 328). (Not by separate suit.) 
(’89) 16 Cal 1 (2, 6, 8). (Separate suit barred.) 

(’14) AIR 1914 Mad 328 (329, 330); 38 Mad 1120. 
(Father was alive — Property was obtained ou 
partition— Section 53 did not apply.) 

(’96) 1896 Bom P J 226. (Whore; mother is im- 
Xdeaded as in possession of son’s estate.) 

V’18) AIR 1918 Bom 13 (14, 15, 19): 43 Bom 612. 
(Ancestral property held liable during father’s 
lifetime.) 

(’96) 20 Bom 885 (389). 

(’15) AIR 1915 All 126 (127) ; 37 All 214. (Objec- 
tion to factum and nature of debt can be taken 
in execution.) 

(’86) 13 Cal 21 (36). (Not being parties to execu- 
tion proccMsdingB sons could agitate the question 
by separate suit.) 

(’07) 34 Cal 642 (647, 648, 664) (F B). 

(106) 33 Cal 676 (677, 678). 

(’85) 8 Mad 376 (378). 

(’07) 1907 Pun Be No. 147. (In execution pro- 
ceedings.) 

[See also (’87) AIR 1937 Sind 36 (36). (Property 


the ancestral property in his hands is liable 
ancestor.^ And the son cannot oven claim 

inherited by grandson is not a joint family 
property so as to be liable for tho debts of his 
deceased father.)] 

4 . (’05) 27 All 16 (18, 19, 20). (12 All 209 not 
followed.) 

(’25) AIR 1925 All 471(471, 472). (Decree for costs.) 
(’80) 127 Ind Cas 507 (508) (Bom). (New trade 
started by father.) 

5 . (’03) 6 Oudh Cas 101 (102). (Mortgage suit.) 
(’23) AIR 1923 All 124 (124, 125). 

6. (’15) AIR 1916 All 126 (127, 128) : 37 All 214. 
(Withdrawal.) 

(’22) AIR1922 All 310 (311): 44 All 649. (Dismissal.) 
(’31) AIR 1931 Sind 84 (86) : 25 Sind L R 374. 

For the circumstances to he considered in 
deciding whether whole jn'oyerty or only father's 
share should be sold, see the following cases : — 
(’74) 22 Suth W R 56 (59). (Particular property 
was ordered to bo sold in execution.) 

(’77) 3 Cal 198 (204, 209). (Father’s share liable.) 
(’80) 5 Cal 144 (146, 147). (When whole property 
liable {KDinted out.) ' 

(’83) 10 Cal 1 (8, 9, 10). (Personal decree against 
father — Father’s share alone could bo sold — 3 
Cal 198, Followed.) 

(’86) 13 Cal 21 (36,37). (3 Cal 198, Not followed.) 
(’87) 14 Cal 572 (578, 579). (Father’s share only 
could be sold.) 

(’99) 21 All 350 (358, 369). (Sons not parties to 
decree directing sale of whole property — Sons 
cannot object to execution against whole pro- 
perty.) 

(’88) 15 Cal 70 (81, 82). (All brothers were not 
joined as parties — Whole property held liable.) 
(’33) AIR 1933 Oudh 309(312) : 8 Luck 700. (Suit 
against son and grandson as legal representatives 
— Suit decreed against sons only — Grandson’s 
interest cannot be proceeded against.) 

6a. (’35) AIK 1935 Lah 650(651). (A^!K 1933 Lah 
857, Distinguished.) 

7. (’89) AIR 1939 Sind 258 (260) ; ILK 1939 Kar 
300 (804). 

(’22) AIR 1922 All 310 (310, 311) ; 44 All 649. (27 
All 16, Foil.— AIR 1917 P C 61, Distinguished.) 


Section 68 
Notes 
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Motes 


that the father’s share should be sold first.^ 


This Section does not affect the rule of Hindu law that the property of a 
coparcener which has been attached in execution of a decree in his lifetime® or which 
has been validly mortgaged by him^® can be proceeded against even subsequent to his 
death. Nor does it affect the provision of Hindu law by which the whole of the family 
property can be sold in execution of a decree against the father or manager where the 
latter was sued in a representative capacity.^^ Nor again can the holder of a decree 
against the legal representative take advantage of S. 53 and attach ancestral property in 
the hands of the legal representative where the decree directs that it shall be realised 
from such property only as belonged to the deceased personally.^^ 

There is a conflict of opinion as to whether in the case of Hindu impartible 
zamindari estates, the debts of a deceased zamindar are enforceable against the 
estate in the hands of the successor. See the undermentioned cascs.^® 

The Jats and other tribes in the Punjab have ix)wer, under the customary law 
applicable to them, to alienate their properties during their lifetime for necessity; but if 
they die without exercising such i)Ower or before the property is attached in execution. 


(’04) 27 Mad 248 (247) (F B). 

(*24) AIR 1924 Oudh 893 (898, 894) : 27 Oudh 
Gas 111. 

(*15) 26 Ind Gas 862 (862) (Mad). 

(*18) AIR 1918 Bom 13 (16, 19) : 48 Bom 612. 
(Son’s shares liable even during father’s lifetime.) 
(’25) AIR 1926 Bom 193 (193, 194); 49 Bom 118. 
(S. 2, Bombay Act 7 of 1866 not contravened.) 
(’12) 16 Ind Gas 970 (970) (Cal). 

(’81) AIR 1981 Sind 84 (86, 87) : 25 Sind L R 874. 
(Section 58 applies — Property acquired by parti- 
tion.) 

(’80) 127 Ind Gas 607 (508, 509) (Bom). 

[But see (’35) AIR 1985 Pat 275 (287) : 14 Pat 
732 (F B). (Decree against father after partition 
— Son’s share cannot be proceeded against.)] 

8. (’12) 13 Ind Gas 849 (349, 350) (Cal). (Decree 
for mesne profits->84 Gal 785, Distinguished.) 

9. (’85) 7 All 731 (732,733). (Though attachment 
was defective.) 

(’14) AIR 1914 Mad 68 (68, 69). (Debtor undivided 
brother.) 

(’82) 4 Mad 302 (307). 

I ’ll) 9 Ind Gas 286 (286) (Mad). 

I ’98) 8 ^Tad L Jour 64 (65, 66). 

I ’84) 7 Mad 339 (340). 

I ’93) 20 Cal 895 (898, 899). 

I ’80) 5 Cal 148 (174) : 6 Ind App 88 (P C). 

I ’06) 3 All L Jour 128(129). (5 CjiI 148, Followed.) 
’07) 5 Cal L Jour 80 (85, 86, 87). 

’94) 16 All 449 (453, 456). (There w'as no attach- 
ment during father’s lifetime — Decree held not 
executable against sons.) 

(’06) .38 Cal 1158 (1162). (Order under S. 280, 
Civil P.C., 1882, docs not put an cud to attach- 
ment.) 

(’14) AIR 1914 Mad 118(118). (Attachment before 
decree ) 

(’94) li Mad 144 (146). (Death lieCore decree — 
Estate survives and attachment before judgment 
is of no avail.) 

10 . (’91) 16 Bom 673 (674, 675). 


(’05) 16 Mad L Jour 486 (486). 

(’06) 33 Cal 676 (677, 678). 

(’99) 21 All 301 (305, 306, 307, 308). 

(’23) AIB 1923 Pat 148 (147, 148, 149) : 6 Pat 
L Jour 451. (Decree was for sale of ancestral 

E ronerty.) 

See (’85) 8 Mad 376 (378).] 

11 . (’37) AIB 1937 Mad 610 (618) : ILB (1937) 
Mad 880 (F B). (Plea of partition before decree 
not allowed to be raised in cxeeution.) 

(’80) 2 All 746 (752). 

(’97) 21 Bom 616 (618, 619). 

(’14) AIB 1914 P C 136(137) : 41 Ind App 216 : 36 
All 383 (P C). 

(’99) 23 Bom 372 (.374, 375). 

(’24) AIB 1924 Mad 571 (573). 

(’30) AIB 1930 Mad 206 (207, 208). (Decision on 
question of res judicata.) 

(’88) 16 Cal 70 (81, 82) : 14 Ind App 187 (P C). 
(’90) 14 Bom .597 (603, 604). (11 Bom 700, Over- 
ruled bv 16 Cal 70 (P C).) 

(’03) 16 C P L E 19 (21 to 25). 

(’82) 5 Mad 234 (235) (P B). (Father not shown 
to be sued as manager — Family property held 
not liable.) 

12 . (’ll) 9 Ind Cas 631 (631, 632) (All). 

13 . (’09) 2 Ind Cas 18 (21, 22) (Mad). (Yes— 30 
Mad 454, Beferrcd.) 

(’93) 16 Mad 452 (453). (Yes — Decree against 
“Valia Bajah” as repre-seutative of a Kovilagam.) 
(’02) 6 Cal W N 879 (881). (Yes.) 

(’04) 31 Cal 224 (227). (No.) 

(’06) 29 Mad 453 (460). (No.) 

(’81) 3 Mad 42 (45. 46). (No.) 

(’09) 8 Ind Cas 907 (908) (All). (No.) 

(’ll) 12 Ind Cas 916 (918) (All). (No.) 

(’74) 21 Suth W B 420 (421). (No.) 

(’24) AIB 1924 Mad 611 (511, 612). (Section 4, 
Madras Impartible Estates Act — Eamindarls 
debts binding on successors to the same extent 
as debt by a manager of a joint Hindu family 
not being father — 30 Mad 454 is no good law 
after the said Act.) 
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the estate ceases to bo liable in the hands of their sons.^^ They can attack the Seotlon 58 

decree not only on the ground of the illegality or the immorality of the debt, but also Notes 8-i 

on the ground of want of necessity; and this question can bo raised even in execution 
as it relates to the liability of the judgment-debtor’s property for tho decree.^® 

Under Section 5 of tho Bombay Hereditary Offices Act (3 of 1874) watan 
property is not saleable to non-watandars. Hence watan property in tho hands of a 
descendant is not saleable for debt of the deceased ancestor.^® 

4. "Deoeased ancestOPt” — The inous obligation of tho son or other descendant 
under the Hindu law exists whether the ancestor is alivo or dead.^ This Section, 
however, deals with the obligation obfiev tho death of tho ancestor, and cannot bo 
extended to a caso where the ancestor is living.® But, independently of this SectioL, 
on general principles, if the family continues to be joint at the time when execution 
is sought, tho son’s share also in the joint family property can bo proceeded against 
in execution of the decree against the father, even during the lifetime of the father.® 

Tho reason is that in sucli a case, the son’s share will be property which the father 
can transfer to pay off his own debts. But, where at the time when execution is 
sought, partition has taken place between the father and the sons, tho shares allotted 
to tho sons at such partition cannot be proceeded against in execution during the 
lifetime of tho father,^ as in such a case, the father will not have any power of 
alienation over the share of the sons. 


There is a conflict of decisions as to whether in a caso where partition has 
taken place but the father is dead at the time of execution, tho shares allotted to the 
sons at such iiartition can be proceeded against in execution under this Section. One 
view is that under this Section, such share can bo proceeded against in execution,® 
while the other view is that such share cannot bo so proceeded^gainst in execution.® 


14. (*36) AIR 1936 Lah 21 (23) ; 17 Lah 133. 
(Tiwans of Punjab — Caso relating to.) 

■(’36) AIR 1936 Lah 167 (168). 

(’36) AIR 1935 Lah 855 (856) : 17 Lah 139. 
(Among Khaggas of Lyallpur District thoroiano 
custom making the property inherited by tho 
son liable for the ancestors’ debts.) 

<’ll) 11 Ind Gas 376 (376) (Lah). 

(’ll) 11 Ind Gas 376 (376, 377) (Lah). 

(’12) 15 Ind Gas 866 (868, 869) (¥ B)(Lah). (1894 
Pun Re No. 24 not followed.) 

15. (’12) 13 Ind Gas 670 (671) (Lah). 

16. (’34) AIR 1934 Horn 116 (117, 118, 119) : 58 
Rom 218. 

[See also (’34) AIR 1934 Rom 113 (120); 68 Bom 
273. (Watandar has only life interest in tho 
property and tho witan property in tho hands 
of successor is not liable for debts of previous 
watandar.)] 

Note 4 

1. (’24) AIR 1924 P 0 50 (55, 56) ; 46 All 95 ; 51 
Ind App 129 (P G). 

(’01) 23 All 206 (208). (Son’s liability arises as 
soon as father fails to discharge his obligation.) 

2. (’36) AIR 1936 Oudh 139 (140) : 11 Luck 523. 
(’14) AIR 1914 Mad 328 (330) : 38 Mad 1120. 

3. (’38) AIR 1938 Nag 24 (27) ; I L R (1988) Nag 
186. 

(*37) AIR 1937 Pat 517 (518). 

(’36) AIR 1936 All 507 (608). 

[See (’37) AIR 1937 Nag 45 (50) : I L R (1938) 


Nag 10. (Greditor’s right to proceed in execu- 
tion against son’s share exists only so long as 
the property continues to be undivided.)] 

4. (’38) AIR 1938 Nag 24 (29) : I L R (1938) Nag 
136. 

(’37) AIR 1937 Nag 46 (60) ; I L R (1938) Nag 
10. (Partition before decree.) 

(’34) AIR 1934 Mad 662 (6G3. 664). (Partition 
after decree.) 

(’37) AIR 1937 Mad 424 (425, 426). 

[See (’38) AIR 1938 Mad 578 (579). (It is not 
clear from tho decision whether in this case tho 
father was alive at the time when execution 
was sought against the son’s share.) 

5. (’39) AIR 1939 Sind 258 (260) : ILR1939Kat 
300 (304). 

(’37) AIR 1937 Mad 610 (615) : I L R (1937) Mad 
880 (P B). (Per Cornish J.) 

[See (^dG) AIR 1936 Lah 193 (194). (Decree 
against father for pro-partition debt of father 
can be executed against share allotted to son 
at partition — It is not clear whether in this 
caso, the father was alive or dead at tho time 
of execution.)] 

6. (*37) AIR 1937 Mad 813 (815, 816). 

(’35) AIR 1935 Nag 11 (12). (AIR 1931 Sind 84, 
Dissented from.) 

(’36) AIR 1935 Pat 275 (287, 288) ; 14 Pat 732 
(F B). (Debt incurred by father while family was 
undivided— Subsequent partition — Then decree 
against father alone — Son’s shares cannot be 
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6. '‘Decree.” — For definition of “decree/’ see Section 2 clause (2) ante. 

The Section applies only if there is a decree in respect of the debt sought to« 
be realised out of the property of the deceased/ It has been held by the High Court 
of Madras that the word “decree** in the Section is not limited to money decrees 
passed against the ancestor^ but also includes decrees against property. Thus, according 
to that Court, a decree passed in respect of joint family properties against the father 
can bo executed against tlie sons after the father’s death.^ The reason seems to be 
that, where a descendant has received property whicli, under Hindu law, would be 
liable to satisfy the ancestor’s debts, if any, the descendant becomes a legal represen- 
tative of the ancestor for all purposes and that every decree got against the ancestor, 
whether money decree or not, can be executed against him. The High Court of 
Bombay has, on the other hand, held that a decree for injunction against an ancestor 
could not be executed against the descendants on the ground that they were not the 
legal representatives of the ancestor and that the object of tlie Section is not merely 
descriptive but also limitative.^ The Section has no application to the execution, against 
legal representatives, of mortgage decrees obtained against the ancestor. Whore, there- 
fore, a decree passed under Order 34 determines unconditionally that certain property 
is chargeable and shall be sold, the legal representatives of the judgment-debtor can- 
not, in execution, raise the plea that the mortgage debt was immoral or illegal.*'*®’ 

The Section only applies where the decree sought to bo executed against a 
person is binding on such person. Thus, where a suit is brought against the sons 
and grandsons of a deceased Hindu for the recovery of a debt due by the deceased 
but the suit is dismissed against the grandsons and is decreed only against the sons, 
the decree will not bind the grandsons and the interest of the latter in the joint 
family cannot be proceeded against in execution of such decree.^*^ 

A decree passed by the Privy Council against a respondent (who is a Hindu ^ 
who dies pending the appeal is not a nullity (See 0. 22 II. 4, Note 19) and can be 
executed against the property coming into the hands of his sons under this Section.^® 
A decree against a son or other descendant is not a personal decree against 
him but is only one against the assets in his hands.^ 


6. “Property of the deceased.” — The words “property of the deceased’* do 
not include the self-acquisitions of the son or other descendant himself. 

Illustration 

A and his son B form members of a joint Hindu family. B has got his own self •acquired 
or separate property over which ^4 has no control, A dies. The separate property of B cannot be 
proceeded against in execution of a decree against A as "the i^ropcrty of the deceased."! 

The word “property** is used in this Section in its ordinary and general sense. 
Thus, although lands inherited by the son of an agriculturist cannot be attached under 
certain si)ecial Acts such as the Dekkhan Agriculturists’ Belief Act and the Bombay 


proceeded against in execution (Per Mohammad 
Noor and Agar wala JJ. — Per Wort J. contra.)] 

Note 5 

1. (’27) AIR 1927 All 688 (684). 

2. (’24) AIR 1924 Mad 571 (573, 574, 575). 

3. (’18) AIR 1918 Bom 165 (166) : 42 Bom 604. 
3a. (*S4) AIR 1934 Lah 438 (489, 441) : 15 Lah 

772. (Executing Court must execute the decree 
as it stands.) 

3b. (’38) AIR 1938 P C 7 (8) : 18 Luck 61 : 32 
Bind L R 221 (P C). 

3c. (’37) AIR 1937 Pat 321 (822) : 16 Pat 816. 


4. (’37) AIR1937M.ad813(816).(Son’8 separate pro- 
perty cannot be proceeded against in execution.) 

(’35) AIR 1935 Bom 287 (292). 

(’21) 65 Ind Cas 224 (224) (Pat). (Decree con- 
strued in the light of S. 52.) 

(’32) AIR 1932 Pat 12 (13, 14). (Decree in this 
case was in general terms — Court must find 
out the basis of decree.) 

(’32) AIR 1982 Bom 522 (528). (The Section settles 
the question of procedure.) 

Note! 

1. (’34) AIR 1984 Mad 173 (174) : 57 Mad 440. 
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Hindu Heirs’ Belief Aofc VH of 1886, yet the rents thereof are assets in the hands of 
the son.^ Similarly, forest dues which have become due after the death of the father 
and received by the son can be proceeded against under this Section.^ But a gratuity 
given to the heir of a deceased employee by a railway administration is purely a 
personal one and cannot be attached as assets of the deceased.* Similarly, the provident 
fund to the credit of deceased ancestor and paid to his minor son under the Provident 
Funds Act (XIX of 1925) is, under Section 3 thereof, the property of the son and is 
not an asset of the ancestor within the meaning of this Section.* 

7. Le^al representatiTe. — For the definition of ‘Legal Representative,’ see 
Section 2 clause (11). See also Note 1 above. 


54 . [ S* 265.] Where the decree is for the partition of an 
undivided estate assessed to the payment of 
fepMation^oY^shartl! rovenuo to Hhe Growny or for the separate pos- 
session of a share of such an estate, the partition 
of the estate or the separation of the share shall be made by the 
Collector or any gazetted subordinate of the Collector deputed by 
him in this behalf, in accordance with the law (if any) for the time 
being in force relating to the partition, or the separate possession of 
shares, of such estates. 


[ 1877, S. 265 ; 1859, S. 225; See Ss. 67 to 72.] 


a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “the 
Government.’* 

Synopsis 


1. Legislative changes. 

2. Scope, object and applicability of the 

Section. 

3. “Estate,** meaning of. 

4. Partition decree, meaning of. 

5. “Shall be made by the Collector.** 


6. In accordance with law relating to 

partition. 

7. Remedies against the Collector*s action. 

8. Appeals. 

9. Decree for partition, when and how may 

be passed. 


Other Topics ( Miscellaneotcs ) 


Applicability of the Section if joint liability to 
revenue is affected and not otherwise. See 
Note 2. 

Applicability of the Section to lands leased from 
(Tovernmeut for a term. See Note 3. 

Applicability of the Se(;tion to ryotwari estates 
or temporarily settled estates. See Note 3. 

Applicability for estates assessed in a lump sum 
and inapplicability to Burma paddy hold- 
ings. See Note 3. 

Consent of parties not giving jurisdiction to Civil 
Court for this Section. See Note 5. 


Contents of the partition decree under this Sec- 
tion. See Note 4. 

Division of Civil Court to be followed by Collector 
except to avoid prejudice to revenue. Bee 
Note 7. 

Division by Collector in cases not properly com- 
ing under this Section, valid, if no objection 
is taken before division. SceNoto7,£'-N (13). 

Inapplicability of the Section to a share or plot 
short of a co-sharer’s share. See Note 3. 


2. (*29) AIR 1929 Bom 233 (234, 235) : 53 Bom 463. 

3. (’30) AIR 1930 Nag 134 (184). 

4. (’23) AIR 1923 Oudh 21 (21, 22) : 26 Oudh Cas 53. 

5. (’34) AIR 1934 Mad 173 (174) : 57 Mad 440. 


SeoUonSS 
Notes 6**1 
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Inapplicability to a partition of specific land 
within an estate, whether "perfect” or "im* 
perfect” partition, under Assam Land and 
Revenue Regulation. See Notes 3, 6 and 7. 

Jurisdiction of Civil Court whore Collector has no 
powers as per revenue laws. See Note 7. 

Meaning of "assessed to Government revenue.” 
See Note 8. 

Meaning of "undivided estate” in this Section. 
See Note 2. 


Nature of partition suits and applicability of bar 
of "res judicata” to thorn. Note 9. 

Non-liability of Revenue Officers to draw up a 
formal decree even where the title is gone 
into. See Note 6. 

Partition at the instance of Hindu widow and 
the governing principles. See Note 9. 

Remedy against Collector's mistake— Application 
under Section 47 and not separate suit. See 
Note 7. 

Terms of decree binding on Collector. See Note 7. 


1. Le^islatlYe chan^eSi — The words '*or any gazetted subordinate of the 
Collector deputed by him in this behalf” are new. Other alterations are merely verbal. 


2. Boope, object and applicability of the Section.— This Section deals with 
a case in which a Civil Court can pass a decree but cannot itself execute it. That has 
to be effected by the Collector. Sections 68 to 72, infra deal with another class of 
cases in which also the decrees passed by the Civil Court have to be executed only 
by the Collector. The reason for the provision in this Section restricting the ordinary 
powers of the Civil Courts to execute their own decrees is two-fold: firstly the Revenue 
Authorities are more conversant, and better qualified to deal with such matters than 
the Civil Court^ and secondly the interests of the Government with regard to the 
revenue assessed on the assets would be better safeguarded by the Collector executing 
the decree than by the Court.* The Section does not apply to decrees other than 
decrees for partition, or separate possession of a share of an undivided revenue paying 
estate.® Nor does it apply oven to decrees for partition or separate possession of such 
estates, save where as a result of partition the revenue might be affected.* Where, 
therefore, no separate allotment of the revenue is asked for and the joint liability of 
the shares for revenue in respect of the whole estate is left unaffected, this Section 
has no application.® But whore a prayer is made for division of revenue in the suit, 
the Section becomes applicable though the prayer is made, not by the plaintiff, but 
by a defendant.® 

The Section applies only to a case where the decree contemplates the partition 
of the whole of the estate paying revenue to Government. It does not apply where 
the decree is for separate possession of a share of a portion of an undivided estate.'^ 


3. ‘'EatatOf” meaning of. — The W'ord * estate” must bo taken to bo used in 
this Section in its ordinary signification* and not in the limited sense in which it may 


Section 54 — Note 2 

1. (’18) AIR 1918 Bom 20G (207) : 42 Bom 689. 

2. (’88) 15 Cal 198 (201). 

(’33) AIR 1933 Mad 259 (259) : 56 Mad 443. 

3. (’84) 8 Bom 539 (541). (Decree in a suit for 
ejectment of tenants from specified land is not a 
decree for a sepanate possession of a share against 
co-sharers as contemplated by this Section.) 

(’84) 1884 All W N 118 (118) ; 2 All 778. (Decree 
for restoration on redemption of lands held 
separately.) 

(’17) AIR 1917 Low Bur 126 (127): 8 Low Bur Rul 
838. (Decree in an administration suit.) 

(’81) AlR1931Cal98(94,96):68Call22. (‘Mouza’ 
not a revenue paying estate.) 

(’31) AIR 1931 Cal 104 (105). 

4. (’88) 10 All 5 (8). 

5. (’87) 24 Cal 725 (784, 787. 742, 745) (FB). 
{’38) AIR 1983 Pesh 101 (103). 


(’34) AIR 1934 Pat 365 (366) : 13 Pat 637. 

(’81) 7 Cal 153 (155). 

(’88) 15 Cal 198 (200). 

(’89) 16 Cal 203 (205). 

(*88) 10 All 5 (7, 8). 

(’09) 1 Ind Cas 549 (660) : 36 Cal 726. 

(’17) AIR 1917 Pat 6.37 (638): 2 Pat L Jour 221. 
(’18) AIR 1918 Pat 63 (64): 4 Pat L Jour 29. 

(•17) AIR 1917 Low Bur 126 (127): 8 Low Bur Rul 
3:38. 

6 . (’31) AIR 1931 Cal 93 (94. 95) : 58 Cal 122. 
[Sec also (’34) AIR 1934 Pat 865 (366): 13 Pat 637 . 

(Partition decree by Civil Court — Collector’s 
partition does not supersede it.)] 

7. (’38) AIR 1933 Mad 259 (259) : 56 Mad 443. 
(’81) AIR 1931 Cal 104 (105). 

Note 3 

1 . (’84) 10 Cal 435 (435, 440). 
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be used in other Acts.^ There is a conflict of opinion as to whether the Section applies 
to temporarily settled estates or only to permanently settled estates. The High Court 
of Madras has held that it applies only to permanently settled estates and not to pro. 
perty temporarily settled, such as property held on ryokvari tenure.^ A contrary view 
has been taken by the Bombay High Court. According to it, the Section applies even 
to property temporarily settled, such as sheri lands or lands held under a lease from 
Government for a fixed period.^ According to the Rangoon High Court, the Section 
is meant to be applied only to estates assessed to revenue in one lump sum for the 
whole estate and not to estates like the ordinary paddy lands in Burma which are 
assessed at acre rates.® According to tlie Allahabad High Court the word “estate’* 
cannot be taken to mean isolated plots of land which fall sliort of being the share 
of a co-sharer of a maliaL^ Where a land is an estate to which the Section applies, 
the crops attached to the land^ and trees growing thereon** will go with the land and 
can be dealt with by the Collector in the same way as he can deal with the land. 

4. Partition decreet meaning of. — A decree for the partition of an un. 
divided estate assessed to the payment of revenue must he drawn up as provided by 
0.20 R. 18 clause (1); that is, it should declare riglits of the several parties interested 
in the property but should direct the actual partition to be done by the Collector or 
gazetted subordinate of the Collector deputed by him in that behalf. It is a joint 
declaration of the rights of persons interested in the property sought to be partitioned 
and is a decree, when properly drawn up in favour of each share-holder or set of 
share-holders having a distinct share.^ It has been held by the Sind Judicial Com- 
missioner’s Court tliat whore the decree gives no such directions as are required by 
O. 20 R. 18 clause (1), it is incumbent on the plaintiff to have it corrected within 
the time allowed by law, and if this is not done, he cannot ask the Court to transfer 
the proceedings to the Collector.'*' The partition contemplated by this Section is not 
confined to a mere division of the lands but includes also the delivery of the shares 
to the respective allottees, thus completely carrying out the partition.^ 

fl. “Shall be made by the Colleotor.” — As has been seen in Note 2, tlie Civil 
Courts have, under this Section, jurisdiction to try and decide suits for partition or 
separate possession of estates of the kind contemplated l)y the Section but have no 
power to execute the decrees passed in such suits.^ Even the initial application for an 


2. (’84) 10 Cal 436 (440). 

3. (’83) 6 Mad 97 (97). 

(’84) 7 Mad 382 (384) (FB). 

4. (’92) 10 Bom 528 (532). 

5. (’26) AIR 1926 Bang 80 (80) : 5 Rang 206. 

€. (’84) 6 All 452 (454). ' 

also (’06) 32 Cal 1036 (1049). (Case purely 
under tho Assam Land and Revenue Regula- 
tion, I of 1886. StH* Ss. 96 and 154 as to mean- 
ing of “Imperfect partition.”) 

(’31) AIR 1931 Cal 104(105). (Only an eight annas 
share in only one of several mouzas comprised 
in an estate is not an “estate.”)] 

[But Me (*88) 10 All 5 (8). (6 All 452, Distin- 
guished.)] 

7. (’27) AIR 1927 Nag 300 (301). 

%. (’01) 28 All 291 (297, 304, 305) (FB). 

Note 4 

1. (’78) 8 Oal 561 (552, 553). 


(’99) 22 Mad 494 (499). 

(’83) 9 Cal 568 (670). 

(’99) 23 Bom 188 (190). (^lahomedan familv.) 

[See also (’17) AIR 1917 Low Bur 126 (127) : 8 
Low Bur Rul 338. 

(’90) 12 All 506 (508, 509). (Where no partition 
amongst defendants inter se is asked for or 
agreed to, the Court cannot give a decree in 
favour of defendants also.)] 

la. (’35) AIR 1935 Sind 192 (102). 

2. (’87) 11 Bom 662 (663). 

(’27) AIR 1927 Nag 300 (301). 

(’20) AIR 1920 Nag 204 (204). 

Note 5 

1. (’92) 16 Bom 528 (532). 

(’15) AIR 1916 Oudh 28 (29). 

(’88) 15 Cal 198 (200, 201). 

(’74) 1874 Bom P J 384 (384). 

(’81) 8 Cal L Rep 367 (368). 


Seotlon 5< 
Notes 8-5 
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order for execution will have to be made in the Civil Courts but the actual execution 
by partition and delivery of possession is to be made only by the Collector.* The Civil 
Court has no power to do this* even if the parties agree to its being so done.* 

The Collector cannot refuse to carry out a decree passed under this Section* 
nor can he contravene the terms thereof or the decretal command or transgress the 
law.* See also foot-notes 5, 6 and 6 of Note 7. 


6. In aooordanoe with law relating to partition. — The partition to be 
made by the Collector must be made not only in accordance with the terms of the 
decree, but also in accordance with various Rent and Revenue Acts and Regulations 
and Standing Orders of the Boards of Revenue of the various Provinces.^ Thus, where 
a local Act prescribes that only recorded co-sharers can apply to the Revenue Autho- 
rities for partition, the Civil Court must direct the parties so to apply.* 

7. Remedies against the Collector’s action. — The Collector, no doubt, acts 
ministerially in executing the decree of the Civil Court, but a certain discretion is 
allowed to him and, so long as he keeps within the bounds prescribed, the Court has 
no right to replace his discretion by its own,^ inasmuch as the Legislature has pre- 
ferred the execution by the Collector, to that by the Court as being a better qualified 
and superior agency.* But this does not deprive the Court of the judicial control of 


(’18) AIR 1918 Pat 63 (68) : 4 Pat L Jour 29. 

(’19) AIR 1919 All 140 (142) : 41 All 207. 

(’67) 8 Suth W R 79 (80). 

also (’87) 11 Bom 662 (663). 

(’91) 15 Bom 527 (529).] 

2. (’90) 1890 All W N 75 (76). 

[See also (’14) AIR 1914 Sind 97 (98): 8Sind L R 
335.] 

3. See cases cited in foot-note (1) above. 

4. (’15) AIR 1915 Oudh 28 (28). 

5. (’90) 14 Bom 450 (451). 

(’91) 15 Bom 527 (529). 

[See also (’88) 12 Bom 371 (376).] 

6. (’90) 14 Bom 450 (451). 

[See also (’88) 12 Bom 371 (876).] 

Note 6 

1. (’06) 28 All 875 (876). (United Provinces Land 
Revenue Act, III of 1901, 8. 107.) 

(’89) 1889 Pun Re No. 73, p. 279. (Act XXXIII 
of 1871 superseded by Act XVII of 1887 and 
rules.) 

[See also (’84) 6 All 452(454). (Northwest Pro- 
vinces Land Revenue Act, XIX of 1873,83.107, 
113, 185 and 241.) 

(*15) AIR 1915 Oudh 28 (29). (United Provinces 
Land Revenue Act, 8. 233.) 

(’74) 1874 Bom P J 384 (385). (8. 17 Bombay 
Act IV^ of 1868 — Though Civil Court decree 
directs division of each survey field, the local 
Acts direct division 'without breaking up any 
survey number unless otherwise impossible — 
Here Collector should follow Act rather than 
decree.) 

(’87) 11 Bom 662 (663). (Bombay Act, V of 1879, 
Ss. 113 and 114.) 

(’88) 12 Bom 371 (376). (Do.) 

(’88) 15 Cal 198 (200, 201). (Bengal Act, VIII 
of 1876, 8s. 31 and 29.) 


(’09) 1 Ind Cas 549 (550): 36 Cal 726. (Do.) 

(’31) AIR 1931 Cal 104 (105). (Tenure-holder of 
only 8 annas share in only one of various 
mouzas of an estate not entitled under Bengal 
Act, VIII of 1876.) 

(’05) 32 Cal 1086 (1044, 1049). (Assam Land and 
Revenue Regulation, I of 1886 — ‘’Imperfect par- 
tition” explained.) 

(’05) 8 Oudh Cas 59 (60). (The Oudh Revenue 
Act, 8. 69.) 

(’17) 38 Ind Cas 593 (594) (B&O). (Bengal Estates 
Partition Act, B. C. V of 1897—8. 12 restricts 
the operation of this Section.) 

(’18) AIR 1918 Pat 68 (64); 4 Pat L Jour 29. (Do.)] 
2. (’06) 28 All 375 (376). (United Provinces Land 
Revenue Act, III of 1901.) 

(’01) 23 All 291 (303) (FB). (S. 241 of the North 
Western Provinces Land Revenue Act bars a 
Civil Court from deciding a question of title 
which arises in partition before the revenue 
authorities.) 

[See also (’05) 8 Oudh Cas 59 (60).] 

Note 7 

1. (’88) 12 Bom 371 (376). (Objectionable parti- 
tion not a ground for Civil Court to interfere.) 

(’91) 15 Bom 527 (529). (Partition “not a proper 
one” — No ground for Civil Court to interfere.) 
(’74) 1874 Bom P J 384 (385). (Mere objection of 
non-division of each survey field into several 
shares by Collector is unsustainable especially 
where partition on the whole was not unfair 
and where the Revenue Local Act has been fol- 
lowed on the point.) 

(’18) AIR 1918 Bom 206 (207) : 42 Bom 689. 
(Partition made by Collector — Civil Court can- 
not re-open partition.) 

(’06) 8 Oudh Cas 59 (60). (Cannot give him direc- 
tions for partition.) 

2. (’18) AIR 1918 Bom 206(207): 42 Bom 689 (691). 
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its decree.^ Thus, the Court can entertain an application to expedite and authorise 
the Collector to revive and continue the execution proceedings already sent to, and 
pending before, him.'* Similarly, where the Collector contravenes the decretal com- 
mand of the Court® or transgresses the law® or otherwise acts ultra vires" or refuses 
to carry out the decree,® his action can bo controlled and corrected by the Com;t 
which passed the decree. See also Note 6, foot-notes (5) and (6). 

But can the Court interfere with the Collector’s partition on the ground of 
inequality of the partition? According to the Bombay High Court it cannot.® The 
Madras High Court seems to take a different view.^® But even in cases where the 
Civil Court will not interfere with the propriety of a partition made by the Collector 
so far as the parties thereto are concerned, it is bound to* enquire into a complairrj 
of a third party who alleges that he has been illegally dispossessed.^®® 

Where a i)artition is made by a Civil Court which does not affect the revenue 
and subsequently an application is made to the Collector to make a “perfect parti- 
tion,” that is, a partition accompanied by separate revenue liabilities, the Collector is 
not bound by the Civil Court partition. He should, however, follow the Civil Court 
partition as far as possible, but may depart therefrom if the safeguarding of the 
Government revenue makes it nocessary.^^ 

Where the Collector puts the party in possession of a wrong village^® or where 
a decree is wrongly sent to the Collector and he executes it,^® tlie Collector’s action 
is a mere nullity and without jurisdiction. 

A Collector making a partition under the Section can revise the same for 
mistake or other cause before ho passes final orders and returns the proceedings to 
the Civil Court; and the remedy of a party aggrieved by the act of the Collector is 
to apply to the executing Court under Section 47 of the Civil Procedure Code and 
not to proceed by way of a separate suit.^* 

8. Appeals. — Under the various local Rent and Revenue Laws and Regula- 
tions in force relating to partition, appeals are provided for in respect of tlio several 
acts and orders of the Collector in making a partition,^ some of the apiieals lying to the 


3. (’88) 12 Bom 371 (376). 

*14) AIR 1914 Siud 97 (98) : 8 Sind L K 335. 

’96) 19 Mad 435 (436). (Collector’s partition ’in- 
equitablo’ — Civil Court can oxorciso judicial 
control.) 

4. (’14) AIR 1914 Sind 97 (98) : 8 Sind L B 335. 
(Civil Court can authorize the CoPector to revive 
and continue the old execution proceedings.) 

5. (’15) AIR 1915 Bom 279 (280) : 40 Bom 118. 
(V/hore Collector’s partition has not boon in ac- 
cordance with decree it was re-opened and cor- 
rected and papers sent back again to Collector 
therefor.) 

(’26) AIR 1926 Bom 258 (259). (Do. Even though 
decree is not in accordance with the judgment.) 

6. (*88) 12 Bom 371 (376). 

(’90) 14 Bom 450 (451). 

(’91) 15 Bom 527 (529). 

7. (03) 28 Bom 238 (240). 

t’09) 1 Ind Cas 549 (550) : 36 Cal 726. (Collector 
— No jurisdiction under the local revenue laws 
— His order void, and Civil Court can entertain 
suit therefor.) 

8 . (’90) 14 Bom 460 (461). (Re-survey subsequent 
to partition decree does not affect parties’ right 
to partition as per original decree and the Col- 


lector cannot refuse to do so.) 

9. (’88) 12 Bom 371 (376). 

(’91) 16 Bom 527 (529).- 

10. (’96) 19 Mad 435 (436, 437). 

10a. (’81) 1881 Bom P J 12 

11. (’17) 38 Ind Cas 593 (594) (B & 0). 

(’18) AIR 1918 Pat 63 (04): 4 Pat L Jour 29. 

12. (’07) 30 Mad 280 (281). 

13. (*84) 8 Bom 539 (541). 

[But see (’74) 1874 Bom P J 384 (385). (Divi- 
sion by Collector not restricted to cases under 
this Section but extends to other cases by any 
other process of law — So where objection to 
transfer to Collector for execution under this 
Section is not raised before division, his acts 
are valid, the Collector being deemed as Court’s 
Officer for the purpose.)] 

14. (’03) 5 Bom L R 648 (650). 

Note 8 

1. (’01) 23 All 291 (303) (F B). (S. 263 N. W. P. 
Laud Revenue Act, XIX of 1873.) 

(’92) 14 All 500 (501). (North West Provinces 
Land Revenue Act, XIX of 1873 — Collector 
need not draw up a decree and his order is 
appealable.) 


SeotioB Si 
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Civil Court itself.^ In respect of some orders and acts the jurisdiction of the Civil 
Courts is expressly excluded.® As to the Civil Court's power to control the execution, 
by the Collector, of the decree passed under this Section, see Note 7 above. 

9. Decree for partition, vhen and how may be passed. — For the form 

of decree to be passed under the Section, see 0. 20 B. 18, clause (1). 

Where a decree declaring a right to partition lias not been given effect to and 
the decree has, by lapse of time or otherwise, become unenforceable, it is open to the 
parties, if they still continue joint, to sue afresh for partition.^ Similarly, where a suit 
for partition is dismissed for (lefa7iU, a fresh suit for partition can bo maintained not- 
withstanding 0. 9 R. 8 of the Code.® The reason is that the right to enforce partition 
is a legal incident of a joint tenancy and as long as such tenancy exists, so long may 
any one of the joint tenants apply to the Court for partition of the joint property.^ But 
where the shares have been separated as per the Civil Court's decree, the decree is final 
and cannot he re-opened by a fresh suit.^ 

All interests in estates such as subordinate tenures of a fractional share of an 
estate® or the estate of a Hindu widow® can bo partitioned provided there is no incon- 
venionce caused thereby to the other sharers or persons owning interests in that estate. 
But the partition should be complete, that is, should embrace all the properties in which 
the plaintiff is interested^ and should be effected between all persons interested therein,® 
As has been seen already in Note 4 above, the decree under this Section is a ioint 
decree in favour of all the sharers. It follows that for purposes of limitation stops taken 
by one of them will save limitation in favour of all.® There can, however, be no decree 
in favour of sharers who do not agree to, or ask for, a partition of their own shares.^® 
Nor can there be a decree in favour of any sharer where the plaintiff's suit is itself 
dismissed.^' * 

Wliere there is a decree in favour of the plaintiff and none in favour of the 
defendants, the latters’ shares cannoif be partitioned in execution of the decree.^® 


(’89) 1889 Pun Re No. 73, p. 279. (Act XXIII of 
1871 since superseded by Act XVII of 1887 and 
rules of the revenue authorities.) 

2. (’91) 13 All 309 (312). (Note : 13 All 309 was 
overruled by 23 Ail 291 (F B) on the question 
of Civil Court’s power to decide questions of 
title whore Collector refused to go into that 
question or disregarded S. 113 of Act XIX of 
1873.) 

3. (’01) 23 All 291 (303) (FB). (Act XIX of 1873, 
B. 241 (f).) 

Note 9 

1 . (’13) 17 Ind Cas 956 (956): 37 Bom 307. 

(’91) 13 All 309 (313, 314). 

2. (’06) 28 All 627 (628, 629). 

3. (’06) 28 All 627 (628). 

4. (’18) AIR 1918 Pat 63 (64) : 4 Pat L Jour 29. 
(’20) AIR 1920 Nag 204 (204). (So also where 

allotment of shares alone was made by Collector 
without delivery of possession.) 

5. (’05) 1 Cal L Jour 40 (42). (Where plaintiff 
was not jointly interested in the proprietary 
interests of defendants though defendants inter 
se were so interested.) 

(’97) 24 Cal 575 (582, 583) (F B). (Balance of con- 
venience should be considered.) 

6. (’83) 9 Cal 244 (250). (Held, widow’s estate is 


not an estate for life under S. 10, Bengal Act 
VIII of 1876 — But Courts shall see that interests 
of presumptive reversioners are not afTected.) 

7. (’10) 7 Ind Cas 559 (565): 34 Mad 269. (Excep- 
tion— Certain items of family property conveyed 
by one coparcener for purposes not binding on 
tiie family — The alienee from the other co- 
parcener of his share in the said property may 
sue for his share in the said items without 
suing for general partition.) 

(’81) 7 Cal 577 (581). 

(’86) 12 Cal 566 (569). 

(’87) 14 Cal 122 (123). 

(1900) 24 Bom 128 (180, 138). 

(’94) 18 Bom 611 (618). 

8. (’81) 7 Cal 577 (581). (Co-landlords granting 
leases of their shares to different lessees — In a 
suit for partition by lessees the landlords must 
be impleaded.) 

9. (’78) 3 Cal 551 (552). 

10. (’90) 12 All 606 (509). (Mahomedan fomUy.) 

(’99) 28 Horn 164(186). (In such CMes Court 
hag a digeretion.)] 

11. (’07) 31 Bom 271 (292). (As plainUS not 
entitled to any gbare in the property.) 

12. (’84) 1884 All W N 215 (216). 

(’99) 23 Bom 184 (186, 187). 
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Arreit and detention. 


Abbest and Detention 

55 . [S. 336.] (1) A judgment-debtor may be arrested^ in 
execution of a decree at any hour and on any 
day,* and shall, as soon as practicable,® be 
brought before the Court, and his detention may be in the civil 
prison of the district in which the Court ordering the detention is 
situate, or, where such civil prison does not afford suitable accom- 
modation, in any other place which the "Provincial Government 
may appoint® for the detention of persons ordered by the Courts of 
such district to be detained : 


Provided, firstly, that, for the purpose of making an arrest 
under this section, no dwelling-house shall bo entered after sunset 
and before sunrise ; 


Beotlon 


Provided, secondly, that no outer door of a dwelling-house 
shall be broken open’ unless such dwelling-house is in the occupancy 
of the judgment-debtor and he refuses or in any way prevents access 
thereto, but when the officer authorized to make the arrest has 
duly gained access to any dwelling-house, he may break open the 
door of any room in which he has reason to believe the judgment- 
debtor is to be found : * 

Provided, thirdly, that if the room is in the actual occu- 
pancy of a woman who is not the judgment-debtor® and who 
according to the customs of the country does not appear in public, 
the officer authorized to make the arrest shall give notice to her 
that she is at liberty to withdraw, and, after allowing a reasonable 
time for her to withdraw and giving her reasonable facility for 
withdrawing, may enter the room for the purpose of making the 
arrest : 


Provided, fourthly, that, where the decree in execution of 
which a judgment-debtor is arrested, is a decree for the payment of 
money and the judgment-debtor pays the amount of the decree and 
the costs of the arrest to the officer arresting him, such officer shall 
at once release him. 

(2) The "Provincial Government may, by notification in the 
^Official Gazette^ declare that any person or class of persons whose 
arrest might be attended with danger or inconvenience® to the 
public shall not be liable to arrest in execution of a decree otherwise 



676 


ABBESI ABD BETBNTION 


Sioitito 05 than in accordance with such procedure as may be prescribed by 
the 'Provincial Government in this behalf. 

(3) Where a judgment-debtor is arrested in execution of a 
decree for the payment of money and brought before the Court, the 
Court shall inform him^®that he may apply to be declared an 
insolvent, and that he “may he discharged if he has not committed 
any act of bad faith regarding the subject of the application and if 
he complies with the provisions of the law of insolvency for the 
time being in force. 

(4) Where a judgment-debtor expresses his intention to 
apply to be declared an insolvent and furnishes security,^^ to the 
satisfaction of the Court, that he will within one month so apply, 
and that he will appear, when called upon, in any proceeding upon 
the application or upon the decree in execution of which he was 
arrested, the Court ^may release him from arrest,*^ and, if he fails 
so to apply and to appear, the Court may either direct the security 
to be realised or commit him to the civil prison in execution of the 
d0C1^0C« 

[1877, S. 336 ; 0. 21 Rr. 37-40. ] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 

“Local Government.*’ 

b. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 

“local official Gazette.” 

c. Substituted by the Code of Civil Procedure (Amendment) Act, 1921 (III of 1921), Section 2, 

for “will bo discharged.” 

d. Substituted by Section 2, ibid for “shall release,” 


1. Changes introduced in 1908. 

2. Subsequent amendments. 

3. “A judgment-debtor may be arrested.** 

4. “At any hour and on any day.** 

5. ‘*As soon as practicable.** 

6. “In any other place which the Provin- 

cial Government may appoint.** 

7. Breaking open of outer door. 

3. Where room is in the occupancy of a 
woman, not a judgment-debtor. 

9. Exemption of persons whose arrest 

might be attended with danger or in- 
convenience. 

10. Court*s duty to inform judgment-debtor 

that he may apply to be declared 
insolvent. 


11. Security bond to be given by the judg- 

ment-debtor. 

11a. Bond, if should be in writing. 

12. Liability and discharge of surety. 

13. Realisation of security. 

14. **The Court may release him from 

arrest.'* 

15. Damages for wrongful arrest. 

16. Insolvency, when a protection from 

arrest. 

17. Application for arrest, if a step-in-aid 

of execution. 

18. Appeal and revision from orders under 

the Section. 


Other Topics ( Miscellaneous ) 

Judgment-debtor adjudicated when brought under arrest — Security still 
necessary. Bee Note 11 Pt. (8). 

debtors— Section applies. See Note 10 F-N (1). 
Within one month”— No power to extend period. See Note 12 Pt. (6). 
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!• Chan^eB introdaoed in 1908. — The following are the important changes 
introduced by the Section : — 

(1) Under Section 336 of the old Code, no outer door of a dwelling-house 

could be broken open under any circumstances. The present Section 
provides that no outer door of a dwelling-house shall be broken o|)en 
unless such dwelling-house is in the occupancy of the judgment-debtor 
and he refuses or in any way prevents access thereto.’* See Note 7 
below. 

(2) Under the old Code the surety was released from his obligation if the 

judgment-dobtor applied to be declared an insolvent, even if ho failed 
to appear according to the terms of the bond. The words “ if he fails so 
to apply and to appear" in sub-section (4) make it clear that now a 
surety is liable if the judgment-debtor either failed to apply or to 
appear according to the terms of the bond. See Note 12 below. 

(3) Sub-section (2) empowers the Local Government [tho Provincial Govern- 

ment, after amendment by the Government of India (Adaptation of 
Indian Laws) Order, 1937] to exempt certain persons from arrest. 

(4) Tho provision for the mode of realisation of the security has been omitted 

in view of Section 145, infra. 

2« Subsequent amendments. — By Act III of 1921 the word *'may” has been 
substituted for the word “will” in sub-section (3) and for tho word “shall” in sub-sec- 
tion (4). See Note 14 below. 

By the Government of India (Adaptation of Indian Laws) Order, 1937, the 
words “Local Government” and “Local Official Gazette” have been altered to “Provin- 
oial Government” and “Official Gazette.” 


3. “A judgment-debtor may be arrested.’’ — Where a i)ersonal decree is 
passed against a judgment-debtor, tho decree-holder can enforce his decree against the 
person or tho property of tho debtor.^ Tho Court has, however, a discretion to allow or 
refuse execution against tho person and property of the judgment-debtor at the same 
time? The mere fact that a warrant for attachment of property has been issued may bo 
A sufficient ground for refusing to issue warrant of arrest but when tho judgment-debtor 
has evaded payment it would not bo a sufficient ground to refuse warrant of arrest.*^ 

Where a decree on a hypothecation bond decrees satisfaction from tho hypothe- 
cated property and also from the judgment-dobtor personally and contains no condition 
that execution shall first be enforced against the property, it is open to the creditor to 
execute his decree against the:- person or the property of the judgment -debtor, at his 
option.^ Where, however, the decree provides for the satisfaction of tho judgment-debt 
only out of tho property mortgaged, the judgment-debtor cannot bo arrested in execur 
tion of the decree.® 


The officer arresting a judgment-debtor must have the warrant of arrest in his 
possession at tho time of making the apprehension® but he need not show it to tho 


Section 55 — Note 3 

1. (’79) 4 Cal 683 (687). (Fact of decree being ex 
parte makes no difference.) 

2. (’68) 7 Bom 801 (802). 

Bee also 0. 21 R. 21 infra and Notes to S. 88 
under the heading * ’Simultaneous executions.” 

3. (’88) 7 Bom 801 (802). 


4. (*87) 9 AU 484 (486). (Equitable principle not 
applicable when no question of fraud on judg- 
ment-debtor arises.) 

[But tee (’82) 4 All 497 (498).] 

5. (’87) 11 Bom 687 (539). (A decree though ano- 
malous cannot be extended beyond its terms.) 

6. (’88) 6 All 818 (821, 822). 
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Bsoilon 58 judgment^debtor unless asked to do 8o7 An arrest is not accomplished unless the officer 
Hotel 8-S touches the person of the judgment-debtor.^^ 

Where a warrant of arrest has been executed by a person authorised to do so 
by Nazir, the fact that the endorsement was subsequently made irregularly by the 
Naib Nazir will not invalidate the arrest.^ 

4. any hour and on any day.’’ — An arrest is not illegal because it was 
made on a Sunday^ or on a day on which the Court was closed.* 

5. “As soon as praotioable.” — It is the duty of the officer arresting a judg- 
ment-debtor to bring him before the Court “as soon as practicable.** But this does not 
mean that, if tlio Court is closed for the vacation, he should take the judgment-debtor 
to the Court building or to the Judge of the Court at his private residence. The judg- 
ment-debtor should be produced at the next sitting of the Court, and in the meantime, 
the arresting officer is empowered to confine him even in the decree-holder*s house.^ 

6. “In any other place which the Provinolal Government may ap-^ 
point.” — The imprisonment of the arrested person must be either in tho civil prison of 
the district in which the Court ordering the detention is situate, or in any other place 
which the Provincial Government may appoint. Where a debtor committed to a parti- 
cular jail is handed over by tho officer arresting him of his own motion, to the officer 
in charge of a di ff event jail, tho imprisonment is unlawful and the prisoner is entitled 
to be discharged.^ 

For a list of places appointed by the Provincial Government under this Section^ 
see the undermentioned notifications.* 


7. Breaking open of outer door. — Under Section 336 of tho old Code no 
outer door of .a dwelling-house could be broken open under any circumstances. Under 
the present Section, the outer door may be broken open if — 

(1) such a dwelling house is in the occupancy of the judcjment-debtoVt and 

(2) he ref uses or in any way prevents access thereto. 

The object of this change in the law is to prevent vexatious forms of resistance 
to execution which constantly obstruct decree- holders in the execution of their decrees.^ 


8. Where room ii in the oooupanoy of a woman, not a Judgment- 
debtor. — The third proviso to sub-section (1) only applies where tho room is in tho 
occupancy of a woman who is not the judgment-debtor. If it is in the occupation of a 
woman who is herself tho judgment-debtor against whom a warrant of arrest was 
issued, as, for instance, in execution of a decree for restitution of conjugal rights,^ the 


7. (’21) AIR 1921 Cal 79 (79, 80). (Apprising the 
judgment-debtor of the contents of the warrant 
is sulTicient.) 

7a. (’80) AIR 1930 Rang 181 (182) : 7 Rang 598. 
(Or unless there is submission to custody by word 
or action, (S. 4C, Cr. F. Code and English cases 
relied on.) 

8. (’84) 6 All 385 (388). 

(’95) 22 Cal 696 (608). (Delegation by Nazir to 
process-server.) 

(*95) 22 Cal 759 (761). (Do.) 

Noted 

1. (’69) 4 Mad H C R App. LXII. 

(’74) 7 Mad H C R 286 (286). (Lord’s Day Act 
does not apply to India.) 

(’68) 10 Suth W R 850 (851). (Do.) 


2. (’07) 30 Mad 179 (180). 

Note 5 

1. (’07) 30 Mad 179 (180, 181). (No offence of 
wrongful confinement.) 

Note 6 

1. (’85) 11 Cal 527 (530). 

2. Notiffcation No. 217, Burma Gazette, 1897, 
Fart I, p. 256, Fort St. George Gazette, 1903, 
Part I, p. 646. 

Note 7 

1. Bee report of the Select Committee — Notes- 
on Clauses. 

Note 8 * 

1. See (’68) 1 Beng L R 31 (32, 43, 46, 48) (PB). 
(Application for arrest of apardanashin woman 
in execution of a decree for money.) 
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proviso has no application.* 

9. Exemption of persons vhose arrest mi^ht be attended with danger or 
inoonxenienoe* — This sub-section is new and is intended to cover the cases of certain 
persons or classes of persons whose summary arrest might, as in the case of railway 
servants, be attended with danger or inconvenience to the public.^ But, where a suit is 
brought against such persons, the fact that they could not be arrested in execution is 
no ground for not passing a decree against them.* 

10. Court’s duty to inform judgment-debtor that he may apply to be 
declared insolvent. — Where a judgment-debtor is arrested and brought before the 
Court, it is the duty of the Court to inform him that ho may apply to bo declared 
insolvent.^ This, however, is unnecessary whore he has already applied in insolvency 
and the application is pending.* Tho Court has, in such a case, a discretionary ix)wer 
not to put tlio warrant in force if the judgment-debtor furnishes security for his appear- 
ance when called upon.^ Similarly, in a case whore the judgment-debtor has already 
applied in insolvency and his application has been dismissed by the Insolvency Court 
and he is re-arrested, the executing Court need not inform him that he may apply to 
be declared insolvent, or take the other stops indicated in sub-section (3). The reason 
is that until the order of dismissal of the insolvency application is set aside with tho 
permission of tho Insolvency Court the judgment-debtor cannot apply again to be 
declared an insolvent.* 

Tho provisions of sub-section (3) or tho mere fact of arrest will not, however, 
entitle tho debtor to ho adjudged an insolvent except in conformity with the provisions 
of the insolvency law.® 

Under tho Codes of 1877 and 1882, the provisions corresj^onding to this sub- 
section did not apply to tho presidency towns® nor to Provinces which were not notified 
by the Local Governments.^ 


Seotion 58 
Notes 8*11 


11. Security bond to be given by the judgment-debtor. — This Section 
applies only »vhcre the judgment-debtor is under arrest. Where ho is already com- 
mitted to jail, he can only he discharged under Section 58, infra} 

The judgment-debtor brought under arrest must furnish security — 

1. that he will, within oiio month, apply to bo declared insolvent, and 


2. (’81) 7 Cal 19 (20, 21) (iVo<<?— Peforc tho intro- 
duction of S. 245- A of the old Code corresponding 
to S. 5G of tho present Code women could bo 
arrested iu execution of decrees lor money.) 

Note 9 

1. See Notes on Clauses. 

2. Case referred by Cantonment Small Cause 
Court Judge, Meean-Meer, (’71) 1871 Pun Be 
No. 43. 

Note 10 

1. (’09) 1909 Pun Be No. 16, p. 37. 

(’78) 2 Mad 9 (10). (Small Cause debtors also were 
held entitled to apply under the old Code.) 

(’30) AIB 1930 Lah 736 (736). (Omission to note 
compliance with Section does not indicate that 
Court failed to inform judgment-debtor.) 

[Sw (»30) AIB 1930 Cal 656 (656).] 

2. CIO) 1910 PunW B No. 83, p. 202. (Object of 
the S^tion being only to give time to apply.) 

3. C98) 22 Bom 781 (733). 


4. (’ll) 9 Ind Cas 121 (121) (Sind). 

5. (’13) 25 Mad L Jour 545 (561). 

6. Tho application had to bo under Ch. XX of 
tho Code which by S. 360 did not apply to the 
Presidency Towns. Ch. XX was repealed by the 
Provincial Insolvency Act III of 1907. 

7. For Notifications see Assam Manual of Local 
Buies and Orders, Edn. 1898, p. 191; Bengal 
Local Statutory Buies and Orders, 1903, Vol. II, 
p. 70; Bombay List of Local Buies and Orders, 
Edn. 1896, Vol. I, p. 406; Lower Burma Courts 
Manual, 1905, para 602, No. 3751, dated 28th 
Soptemter 1877, Judicial Commissioners Civil 
Circular, 1-43: Madras List of Local Buies and 
Orders. Edn. 1898, Vol. 1, p. 195; N W P and 
Oudh List of Local Buies and Orders, Edn. 1894, 
p. 112; Buies aud Orders of Civil Court of Punjab, 
Vol. I. p. 2 (Edn. 2.) 

Note 11 

1. (’85) 8 Mad 608 (504). 

See also 0. 21 B. 40. 
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notes 11-12 


2. that he will appear, when called upon, in any proceeding upon the applica- 
tion or upon the decree in execution of which he was arrested.^ 

Where he has already been adjudged an insolvent, and produces the adjudication 
order when brought under arrest before the Court, it is still the duty of the Court to 
require him to give security that he will appear, when called upon, in any proceeding 
upon the application or upon the decree in execution of which he was arrested.^ 

It has been held by the High Court of Allahabad and the Sind Judicial Com- 
missioner’s Court tliat no stipulations other than the two heads of covenants mentioned 
in the Section, are contemplated by the Section.®* Where besides the two covenants the 
bond contained other stipulations as to what would happen if the judgment-debtor’s 
application for insolvency was dismissed, it was held that such stipulations could not be 
enforced in execution under Section 146.'* The High Court of Madras has, however, in 
a recent case taken a contrary view.** The same High Court has also held that where 
a surety undertook to produce the judgment-debtor whenever called upon until he was 
“adjudged and discharged,” the surety was not discharged merely on the filing of the 
judgment-debtor’s application for discharge in insolvency.*^ 

A suit will always lie to enforce any condition that may bo incorporated in a 
surety bond.® 

As to the general stamp fee and court-foe leviable on a security bond given 
under this Section, see the undermentioned cases.® 


lla« Bondi If should be in writings — This Section only requires that 
security to the satisfaction of the Court should be given. It does not provide that the 
surety will become effective only if a bond is formally executed. It is not, therefore, 
illegal for the^ Court to accept a person as surety in proceedings under this Section on 
oral statements made l)e{ore it; nor is it obligatory to take a bond in writing.* 

12. Liability and disobar^e of surety. — Under the old Code, the security 
had to be furnished for the judgment-debtor applying to bo declared an insolvent and 
for his appearance, whenever called upon by the Court, but the surety became liable 
only if the judgment-debtor failed “so to apply.*' It was therefore held under the old 
Code that a surety was discharged if the judgment-debtor applied to he declared an 
insolvent, in time, though he failed to appear when called uijon.* The substitution of 
the words “if he fails so to apply and to appear** in the present Section now makes it 


2. (*25) AIR 1925 Rang 305 (805, 306):d Rang 187. 
(’17) AIR 1917 Mad 237 (238) : (1916) 2MadWN 

273 (274). (Surety bond must strictly conform to 
the provisions of the Section.) 

[See however [^dO) AIR 1930 Lah 576 (676). 
(Security bond not strictly conforming to the 
Section — Interpreted and enforced according to 
the express conditions of the bond.)] 

3. (’25) AIR 1925 Rang 805 (306) : 3 Rang 187. 
(The object being to compel the insolvent to be 
reasonably diligent in insolvency in a bona fide 
manner.) 

3a. (’36) AIR 1986 Sind 244 (246):80 Sind IiB 177. 
(’94) 16 All 37 (39). 

4. (*94) 16 All 37 (39). 

4a. Madras S. A. No. 107 of 1929 reported in 
(1934) 39 Mad L W Recent Gases, p. 35. (AIR 
1934 Mad 186 relied upon.) 

4b. (’88) AIR 1933 Mad 360 (362). 


5. (’10) 12 Cal L Jour 419 (422). 

6 . (’33) AIR 1933 Lah 89 (90): 14 Lah 284 (SB). 
(Surety incurring personal obligation — No addi- 
tional duty under Stamp Act.) 

(’34) AIR 1934 Lah 228 (229) : 14 Lah 708. (Per- 
sonalbond — Stamp under Art. 6, Court- fees Act 
is sufficient.) 

Note 11a 

1. (’37) AIR 1937 Lah 772 (776). 

[See also (’36) AIR 1936 Lah 468 (466). (Liabi- 
lity of surety in such cases is determined by the 
undertaking that he has given to the Court by 
means of the agreement or statement made by 
him which is aocepted by the Court.)] 

Note 12 

1. (’87) 16 Cal 171 (174). 

(’95) 19 Bom 210 (212). 

(’01) 24 Mad 560 (562). 

(’91) 13 All 100 (102). 
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clear that the surety is not discharged by the mere filing of the insolvency application 
by the judgment-debtor, but that his liability continues until a final order is made on 
the petition in insolvency.® 

The surety will be liable (1) if the judgment-debtor fails to apply in time to bo 
declared an insolvent;®® or (2) if he fails to appear whenever called upon to do so.® 

Application within one month to he declared an insolvent, — A surety is not 
discharged by a petition by the judgment-debtor to bo declared an inscdvent where it 
is not in proper form and not within the prescribed time."* Where a judgn\ent -debtor 
presented an insolvency application not in a proper form and not accompanied with 
the necessary deposit, and the same was returned for amendment but was not re- 
presented thereafter, the surety was held not discharged from his liability.® Whore, 
however, a surety bond is given undertaking that the judgment-debtor would “continue 
the insolvency proceeding,** the liability continues only up to the adjudication. The 
fact that after adjudication it is annulled for the default of the insolvent will not render 
the surety liable under the bond.®® A Court has no jurisdiction to extend the period of 
one month fixed by the Section. The period being one fixed hy laiOt Section 148 has 
no application to it.® 

Appearance whenever called upon, — A security bond under this Section is in 
the nature of a continuing guarantee and the surety is entitled to produce the judgment, 
debtor before the Court and request it to absolve him from further liability under the 
bond.^ But the production of the judgment-debtor at a time when it is impossible for 
the Court or the decree-holder to take any steps to have the judgment-debtor taken 
into custody does not amount to his appearance when called upon to appear and the 
surety will not bo discharged thereby.® Where the judgment-debtor dies before breach 


(’06) 28 All 387 (389). (Execution application 
against surety after judgment-debtor’s applica- 
tion in insolvency is not in accordance with law.) 

(’93) 15 All 183 (184. 185). (The object being only 
to insure that the judgment-debtor should apply 
to bo declared an insolvent.) 

(’03) 13 Mad L Jour 484 (485). 

(*03) 26 Mad 366 (367). (Subsequent withdrawal 
of insolvency petition did not matter.) 

(’92-96) 1892-96 Upp Bur Rul 269. 

(’94) 1894 Pun Re No. 100. 

2. (’22) AIR 1922 Bom 340 (340) : 46 Bom 702. 

2a. (’35) AIR 1935 Lah 918 (918). 

3 . (’37) 1937 Mad W N 1165 (1166). (Bond 
undertaking that judgment-debtor would be pre- 
sent on specified date and that in default surety 
would produce him — Failure to produce after 
specified date when called on by Court — Surety 
liable.) 

(’36) AIR 1936 Rang 168 (170) : 14 Rang 190. 
(Meaning of “when called upon to appear” — 
Service of special notice calling upon debtor to 
appear on any particular occasion not necessary 
~ It is suilicieiit if his counsel is informed that 
his presence would be necessary on next date.) 

(’14) AIR 1914 Mad 270 (271). 

(’28) AIR 1928 Lah 974 (975). (Surety undertak- 
ing to produce judgment-debtor on date fixed 
must produce even though decree- holder remains 
absent.) 

(’27) AIR 1927 Mad 1081 (1081). 

(’10) 12 Gal L Jour 419 (422). 


(’25) AIR 1925 Lah 170 (171). 

(’26) AIR 1926 Mad 958 (959). (Liability of surety 
not extinguished because judgmont-debtor has 
obtained protection order.) 

[See also (1900) 1900 All W N 156 (157). (Bond 
not making sureties liable for performance of 
the decree but only for production of the judg- 
ment-debtor before the Court. Ss. 253 and 336 
of the Code of 1882 held not applicable.) 

(’10) 1910 Pun L R No. 51. (Where he appears 
on the due date in obedience to the order of the 
Court, surety is not liable.)] 

4 . (’28) AIR 1928 Sind 192 (192). 

[See (’31) AIR 1931 Bom 444 (446). (Where how- 
ever all the particulars required by S. 13 of the 
Provincial Insolvency Act, were not complied 
with but application was bona fide, it was held 
enough to discharge surety.)] 

5 . (’28) AIR 1928 Sind 192 (192). 

5a. (’33) AIR 1933 Nag40(41, 42):29NagLR28. 
[Seje also (’36) AIR 1936 Mad 963 (963, 964).] 

6. (’26) AIR 1926 Mad 689 (689, 690). 

(’26) AIR 1926 Mad 286 (286). 

7. (’34) AIR 1934 Lah 962 (962). 

(’29) AIR 1929 Lah 262 (262, 268). 

8. (’25) AIR 1925 All 344 (345). (Order for stay of 
execution against judgmont-debtor in force — 
Production of judgment-debtor at that time 
without notice to decree-holder.) 

[See also (’87) 14 Oal 757 (760). (Voluntary ap- 
pearance of judgment-debtor for another pur- 
pose.)] 


Seotion 6ft 
Hotels 



682 


ABBESI AND DETENTION 


Ssotlon 66 of either of the conditions of the bond, the surety is discharged thereby* But where 

Hotoia he dies after the breach of any one of the conditions, as for instance where he fails to 

apply within one month and then dies, the liability of the surety continues and he is 
not discharged.^® 

Under the old Code, the security had to be “that he will appear when called 
upon’* and it was held that this referred to the particular execution application in 
which the judgment-debtor was arrested, so that if that application was dismissed or 
struck oS, the surety was discharged.^^ Under the present Section the security must be 
“that he will appear, when called upon in any proceeding upon the application or upon 
the decree in execution of which he was arrested.” This makes it clear that a surety 
will not he released by the dismissal of the particular execution application^^ especially 
where a breach of the conditions of the bond had occurred before the dismissal.^^ But, 
where, after the execution of the security bond, the judgment-debtor applied to the 
Debt Conciliation Board to settle his debts including the debt due to the decree-holder 
and on production of the certificate showing that such application had been made, the 
execution case was struck off as infructuous and the order was accepted without protest 
by the decree-holder, it was held that both parties must be considered to have accepted 
the ix)sition that the execution proceedings had come to an end and that the matter 
would be dealt with, thenceforth, by the Debt Conciliation Board, i.o., in other words, 
that the surety bond was regarded as cancelled and it was not thereafter oi)en to the 
decree-holder, when he had refused to accept the offer made by the judgment-debtor 
before the Debt Conciliation Board, to ask the Court to realise the socurity.^®*^ 

The non-production of the judgment-debtor owing to illness which renders his 
attendance physically impossible without risk to health or life is a valid excuse and 
does not render the surety liable on the lx)nd.^^ Nor can ho bo proceeded against, while 
the proceedingain insolvency filed by the judgment-debtor are pending and there is no 
other default.^® See also the undermentioned cases.^®® 


9. (’14) AIR 1914 Cal 162 (168): 41 Cal 50. (Death 
before occaBion to appear in Court arrives.) 

(’07) 29 All 466 (468). (Death before order ou in- 
solvency application was passed.) 

(’01) 24 Mad 687 (689). (Death before expiry of 
specified time to appear.) 

10. (’24) AIR 1924 ]3om 428 (429) : 48 Bom 500. 
(The fact that a warrant of arrest was issued 
against the judgment-debtor at that time makes 
no difference.) 

11. (’87) 14 Cal 757 (760, 761). 

[See also (’95) 19 Bom 694 (696). (Question as to 
discharge of surety’s liability left to be decided 
ill separate suit.)] 

12. (’17) AIR 1917 Mad 287 (289): (1916) 2 Mad 
W N 273 (275). 

(’82) AIR 1932 Lah 492 (498). (Execution dis- 
missed for default of decree- holder.) 

[See also (’35) AIR 1985 Lah 918 (919). (Pre- 
vious execution proceedings against judgment- 
debtor consigned to the record room— Surety is 
not discharged.) 

(’84) AIR 1984 Lah 92 (92). (Surety bond held 
to bo in force only during continuance of exe- 
cution proceedings in absence of indication to 
contrary.)] 

13. (’39) AIR 1939 Sind 270 (272) : I L R 1989 Kar 
401 (405). 

(’21) AIR 1921 Pat 72 (73). (Surety accepted liabi- 


lity on judgment-debtor failing to apply.) 

13a. (*37) AIR 1937 Nag 269 (270). 

14. (’29) AIR 1929 Lah 479 (480). 

(*38) AIR 1938 Mad 530 (581). (But illness which 
would not render the presence of the judgment- 
debtor physically impossible will not absolve the 
surety.) 

15. (’06) 28 All 387(389). (Execution application 
if made against surety is not in accordance with 
law.) 

15a. (’39) AIR 1939 Sind 270(271) : I L R 1939 Kar 
401 (403, 404). (The fact that a judgment-debtor 
for whoso appctirance a person has stood surety 
absconds does not necessarily involve a breach of 
the condition in the surety bond executed by the 
surety, if that bond provides that he should 
appear only when ordered by the Court — Case 
adjourned from time to time — Order for appear- 
ance at adjourned hearing is necessarily implied.) 

(’85) AIR 1935 Mad 543 (544). (Surety under- 
taking to produce judgment- debtor in Court in 
case latter failed to apply for insolvency and on 
default to pay the decretal amount — Held^ 
surety’s liability for the decretal amount did 
not arise merely on failure of judgment-debtor 
to apply for insolvency within the stipulated 
period but such liability would arise only on 
failure to produce the judgment-debtor in Court 
as stipulated.) 
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A deoree-holder has no cause of action against an attesting witness to a security 
bond for appearance of an insolvent judgment-debtor.^^ 

18t Realisation of seonFity. — A security bond under this Section is in favour 
of the Court and not the decree-holder} Where, therefore, a condition of the bond is 
broken the option as to whether the security should be realized or the judgment-debtor 
committed to jail rests with the executing Court and not with the decree-holder.^ The 
Court in a proper case can refuse in its discretion to execute the bond against the 
surety.® The creditor interested must, however, take the necessary steps to move the 
Court in the matter.^ The Court cannot proceed both against the judgment-debtor and 
against the surety. It can only proceed against the one or the other.® But a mere 
issue of a warrant against the judgment-debtor will not bar the Court from proceeding 
against the surety if the warrant is unfruitful,® nor will an arrest without committal of 
the judgment-debtor have the effect of discharging the surety,®* though the surety will 
be automatically discharged if the judgment-debtor is committed to the civil prison.®** 

From the fact that the bond is executed in favour of the Court and not of the 
decree-holder it also follows that the surety’s liability is not extinguished under Section 
135 of the Contract Act by the decree-holder granting time to the judgment-debtor.^ 

Moneys realised from the security cannot be forfeited to Government but 
should be utilised to satisfy the decree amount.® The decree-holder will not, however, 
be entitled to anything more than the amount due to him under the decree.® But 
subject to this condition, the Court has no power to reduce the amount for which the 
bond is executed.^® 


14. **The CouFt may Felease him fFom aFFest.’’ — Under the old Code a 
judgment-debtor expressing his intention to file a petition in insolvency and complying 
with the provisions of the Section was entitled to be discharged from custody.^ The 
substitution of the word “may” for the word “shall” in sub-section (4) by Act III of 
1921 makes the release depend ui)on the discretion of the Court. 

A judgment-debtor who, when brought before the Court under arrest, has not 
expressed his intention to apply to be declared an insolvent, is not thereby precluded 


from so applying during his imprisonment, 
vency laws.® 

16. (*80) 4 Bom 465 (468). (Suit on ground of 
misroprosentation as to solvency of surety.) 

Note 13 

1. (’27) AIR 1927 Lah 3.36 (336). 

(*28) AIR 1928 Mad 469 (470). (It is a contract 
botwccii Court and parties and is oporativoonly 
after acceptance by Court.) 

2. (’37) AIR 1937 Pat 476 (477). (When once the 
Court exercises its option and discharges the 
surety, it cannot afterwards re open the matter 
and proceed against him.) 

<’29) AIR 1929 All 377 (377, 378). 

3. (’22) AIR 1922 Bom 340 (841) : 46 Bom 702, 

4. (’03) 26 Mad 258 (259). (The transferee of the 
decree- holder has the same rights as the decree- 
holder of proceeding against the surety.) 

5. (*29) AIR 1929 Lah 479 (480). 

(’33) AIR 1933 Nag 38 (38, 39) : 29 Nag L B 83. 
(Judgment-debtor committed to prison— Surety 
is automatically discharged.) 

(’24) AIR 1924 Bom 428 (429) : 48 Bom 500. 

6 . (’24) AIR 1924 Bom 428 (429) : 48 Bom 500. 


and get himself released under the insol- 


6a. (’31) AIR 1931 Bom 444 (446). 

6b. (’85) AIR 1935 Lah 918 (919). 

7. (’27) AIR 1927 Lah 336 (336). 

8. (*36) AIR 1930 Sind 244 (246); 80 Sind L R 177. 
(’12) 39 Cal 1048 (1060). 

9. (’21) AIR 1921 Cal 559 (560). 

[But fee observations in (’37) 1937 Mad W N 
1165 (1166).] 

10. (’36) AIR 1936 Sind 244 (246):80 Sind L R 177. 

Note 14 

1. (’85) 8 Mad 276 (277). 

(’98) 1898 Pun Re No. 59. (Court is however not 
bound to release him if such intention is ex- 
pressed after termination of proceedings under 
Section 337.) 

2. See S. 23 of the Provincial Insolvency Act, 1920. 
(’85) 11 Cal 451 (459). (Judgment- debtor could be 

released under Section 849 of the old Code.) 
[But fee (’85) 8 Mad 503 (504). (Under the old 
Code when a debtor was imprisoned ho could 
only be discharged under Section 841 and not 
B. 849 of the Code.) 
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16. Damages for vrontfol arrest. — In a suit for damages for wrongful 
arrest in execution of a decree, the plaintiff must show — 

( a) that the original action out of which the alleged injury arose was decided 
in his favour, 

(b) that the arrest was procured maliciously and without reasonable and 

probable cause, and 

( c) that he has suffered some collateml wrong.^ 

16. Insolvenoy, when a proteotlon from arrest. — A judgment-debtor is 
not protected from arrest by the mere fact of his having applied in insolvency whether 
the debt for which he is sought to bo arrested is mentioned in the schedule or not.^ 
Even an order of adjudication will not protect the debtor in respect of debts not men- 
tioned in the insolvency iDetition.* In respect of debts scheduled in the insolvency i;)eti- 
tion, there is, by the more fact of adjudication, a qualified protection inasmuch as the 
debtor cannot be proceeded against without the leave of the Insolvency Court? Where 
a protection order has been made in favour of the insolvent under Section 31 of the 
Insolvency Act, the debtor will have an unqualified protection against all proceedings 
in respect of the scheduled debts.^ 

IT. Applioation for arrest, if a step-in-aid of execution. — An application 
for the arrest of the judgment-debtor will be an application for execution and will give 
a fresh starting point of limitation under Article 182 of the Limitation Act.^ An appli- 
cation by the heirs of the decree-holder will also bo a stop-in-aid of execution within 
the meaning of the said Article 182 even though the heirs have not obtained a succes- 
sion certificate and have not been placed on the record.* 

18. Appeal and rcYislon from orders under the Section.— An order against 
the judgment-debtor or against the surety under this Section is an order falling within 
Section 47 and is appealable as a decree.^ So also is an order against a decree-holder 
refusing simultaneous execution against the person and property of the judgment- 
debtor.* 

As mentioned in Note 13, when a condition of the bond is broken, the option of 
proceeding against the surety or the judgment-debtor lies with the Court. When the 
Judge exercises the option in favour of the surety, the matter cannot be subsequently 
re-opened before him. If he does so, and passes fresh orders, they are passed without 
jurisdiction and can be set aside in revision.* 


(’68) 12 Bom 46 (47, 48).} 

Note 15 

1. (*79) 4 Cal 683 (686, 686). 

Note 16 

1. (*10) 1910 Pun W R No. 83. p. 202. 

(’06) 9 Oudh Gas 42 (46). 

2. (’89) 16 Cal 86 (88). 

3. See Section 28 (2) of the Provincial Insolvency 
Act, V of 1920. 

(’27) AIR 1927 Mad 919 (920) : 60 Mad 977. 

4. See Section 31 of the Provincial Insolvency Act. 
V of 1920. 


Note 17 

1. See Art. 182 (6) of the Limitation Act. 

[See (’97) 24 Cal 778 (780, 784). (Even if the 
application is unsuccessful.)] 

2. (’93) 20 Cal 766 (767). 

(’96) 20 Bom 76 (77. 78). 

(*08) 31 Mad 77 (80). 

Note 18 

1. (’96) 1895 Pun Re No. 69. (Order of imprison- 
ment of judgment-debtor.) 

(’32) AIR 1932 Bom 77 (78). (For appealability of 
orders against surety, see Section 146, infra,) 

2. (’83) 7 Bom 301 (302). 

3. (’37) AIR 1937 Pat 476 (477). 
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56 . [S. 245A.] Notwithstandii^; anything in this Part, 
Prohibition of amrt or tho Gourt Shall not Order the arrest or deten- 
of fi* ^ prison of a woman in execution 

moMf. of a decree for the payment of money. 

It Scope of Seotioilt — Before the Code of 1908 was enacted, there was no 
rule prohibiting the arrest of women in execution of decrees and a purdanashin woman 
was held not exempt from arrest.^ Under the present Section a Court cannot arrest a 
woman in execution of a money decree? But, can a woman be arrested in execution of 
a decree for the restitution of conjugal rights? Under 0. 21 R. 33 as it originally stood, 
such arrest was legal.^ But after that Rule was amended by Act XXIX of 1923 a decree 
for the restitution of conjugal rights, whether against the husband or tho wife, cannot 
he executed by the arrest of the judgment-debtor. 

Although this Section exempts a woman from arrest in execution of a decree for 
money, yet where in a suit for money a woman is the plaintiff, she may be required 
under 0. 25 R. 1 (3) to give security for the defendant’s costs. 


57 . [S. 338.] The 'Provincial Government may fix scales, 

graduated accordii^ to rank, race and nations- 
SubMttence-aiiowance. monthly allowancos payable for the 

subsistence of judgment-debtors. 

[ 1877, S. 338 ; See 0. 21 R. 39.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
“Local Government,** 


Detention and release. 


58 . [Ss. 341, 342.] (1) Every person detained in the civil 
prison in execution of a decree shall be so 
detained, — 

(a) where the decree is for the payment of a sum of money 
exceeding fifty rupees, for a period of six months, and, 
(1) in any other case for a period of six weeks: 

Provided that he shall be released from such detention 
before the expiration of the said period of six months or 
six weeks, as the case may be, — 

on the amount mentioned in the warrant for his 
detention being paid to the officer in charge of the 
civil prison, or 


SmUoii 56 — Note 1 

1. (’68) 10 Suth W B 21 (26) (P B). (Abrolutely.) 

2. (’22) AlB 1922 Nag 99 (100, 101) ; 18 Nag L B 146. (The proposition that no money decree 
possible 'which does not carry with it a right to arrest the jadgment-debtor is not correct.) 

3. See (’67) 11 Moo Ind App 661 (609) (P C). 


StetUm » 


Section 6T 


Section OS 
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('«t)on the decree against him beii^ otherwise folly 
satisfied, or 

( Hi) on the request of the person on whose application he 
has been so detained, or 

(iv) on the omission by the person, on whose application 
he has been so detained, to pay subsistence-allow- 
ance: 

Provided, also, that he shall not be released from such 
detention under clause or clause ('w^, without the 
order of the Court. 

(2) A judgment-debtor released from detention under this 
section shall not merely by reason of his release be discharged from 
his debt, but he shall not be liable to be re-arrested under the decree 
in execution of which he was detained in the civil prison. 

[ 1877, Ss. 341 and 342 ; 1859, S. 278.] 



1. Legislative changes. 

2. ** Subsistence allowance.'* 

3. Omission to pay subsistence allowance 

will result in release of judgment-debtor. 

4. Person released from detention under 

this Section cannot be re-arrested. 

5. Interim protection order, effect of. 

1. Legislative ohan^eSt — The following are the main changes effected : — 

(1) Clauses (a) and (b) of sub-section (1) corresix)nd to Section 342 of the 

old Code, but the phraseology has been changed with a view to make 
it clear that the Court has no ixiwer to fix shorter periods than those 
mentioned in the Section. See Note 6 below. 

(2) The proviso to sub-section (1) and sub-section (2) correspond to Section 

341 of the old Code, clauses (a) to (d). 

2. Subsistenoe allowance.” — The cost of clothing, etc., of the judgment- 
debtor, required to be supplied by the decree-holder under Section 33 of the Prisons 
Act, is not “subsistence allowance” under Section 58 whicli includes only the monthly 
allowance fixed by scale under Section 57 of the Codo.^ 

3. Omission to pay subsistence allowance will result in release of judg- 
ment-debtor. — On failure of the decree- liolder to pay subsistence allowance the 
judgment-debtor should be released.^ A payment cannot be considered to have been 
made to the officer in charge of the iirison until it actually reaches his hands. Hence 
where, though the subsistence allowance has been sent by money-order to such officer 

Section 58 — Note 2 Note 3 

1. (’12) 17 Ind Cas 911 (911) ; 6 Low BurRulCl. 1. Bourke 0 C 28. 

(Debtor released for Don-paymeDt of cost of Bourke 0 G 51. (Subsistence allowance must be 
clothing and bedding can bo re-arrested.) paid in advance.) 

(’93) 1898 Fun Be No. 43. p. 202. (Do). Bourke 0 0 59. (Do.) 


6. Period of detention. 

7. Release does not discharge debtor from 

debt. 

8. Contempt of Court. 

9. Application for arrest, if saves limitation. 
10. Miscellaneous. 


SMtlonSS 
Hotes 1-8 



DETENTION AND RELEASE 


587 


soffioiently early to reach him in time, it does not actually reach him in time, there is 
aa “omission to pay' within Section 68 (b) (iv)? Where a judgment-debtor is released 
on the ap|)lication of the decree-holder the latter is entitled to a refund of the balance 
of the subsistence money advanced by him that remains in Court at the time of the 
debtor’s release.^ 

4. Person released from^ detention under this Section cannot be re- 
arrested^ — A judgment-debtor released from detention under this Section cannot be 
re-arrested in execution of the same decree.^ Hence a judgment-debtor cannot, in 
execution of an instalment decree, be arrested and imprisoned separately for default in 
respect of each instalment.^ But the immunity from re-arrest exists only when the 
judgment-debtor has been actually detained in prison^^ and not where he has been 
merely arrested. Hence, where after arrest the judgment-debtor is released before 
actual imprisonment^ he can be re-arrested in execution of the decree.*’* But where tlie 
warrant of commitment to jail has boon made out, a discharge of the judgment-debtor 
whilst in confinement in the court-house is a release from “detention” within the 
meaning of this Section.'^ Another condition for the applicability of the immunity from 
re-arrest is that the release from detention must bo under this Section. Thus, a debtor 
who has been released owing to a mistake of the jail authorities in sending the demand 
for clotliing under Section 33 of the Prisons Act to a wrong address is not exempt from 
re-arrest under this Section.® See also Note 5. A Court cannot direct the re-arrest of a 
judgment-debtor without any petition or motion of the decree-holder.® 

5. Interim protection order, effect of. — Where a judgment-debtor who has 
been arrested and imprisoned in execution of a decree applies to bo adjudicated an 
insolvent and obtains an interim protection order and is released, is he liable to be 
re-arrested under the decree? On this question there is a conflict of decisions. The 
High Courts of Allahabad^ and Bombay^ take the view that tlie judgment-debtor is 
liable to be re-arrested in such a case as, according to them, the only cases in wliich 
the judgment-debtor is entitled to exemption from re-arrest are those enumerated in 
Section 58. But the Calcutta High Court has taken the opposite view and held that 
once the judgment-debtor is released from imjmsonmont in exeeution of a decree he 
cannot be ro-arrested under tlie same decree.*’* It is submitted that the view taken in 
Bombay and Allahabad is more in consonance with the language of the Section. 


2. (’14) AIR 1914 Mad 24 (24). (Con$«cquent 
release of the debtor is a release under this Section) 

3. (’G8) 6 Bom H 0 R A 0 84 (85). 

Note 4 

1. (’68) 4 Mad H G R 76 (77). (Release for non- 
payment of subsistence money.) 

Bourke 0 0 109. (Do. The decision in (1873) Pun 
Re No. 37 under the Code of 1859 must be re- 
garded as obsolete.) 

2. (’83) 7 Bom 106 (108). 

2a. (’87) AIR 1937 Lah 253 (254). Retention in 
court-house is not detention in civil prison — 
Judgment- debtor can bo re-arrosted.) 

3. (’70) 6 Mad IT 0 R 84(84). (The Code expressly 
preserves a distinction between arrest and im- 
prisonment.) 

(’99) 2 Upp Bur Rul 281. (Judgment-debtor 
arrested and released immediately without being 
imprisoned.) 

(*29) AIR 1929 Lah 861 (362), (Judgment-debtor 
released while being taken to civil prison.) 


(’04) 26 All 317 (318). (Judgment debtor arrested 
but not imprisoned duo to decree-holder’s failure 
to pay subsistence allowance.) 

(’85) 8 Mad 21 (22). (Discharge before imprison- 
ment on account of non-payment of subsistence 
money.) 

(’29) AIR 1929 Lah 361 (362). 

(’96) 23 Gal 128 (129). (Judgment-debtor arrested 
and discharged before imprisonment on ground 
of his being exempt from arrest under S. 135 
G. P. Gode.) 

4. (’85) 9 Bom 181 (182). 

5. (*12) 17 Ind Gas 911 (911) : 6LowBurRul61. 

6 . (’71) 16 Suth W R 68 (68). 

Note 5 

1. (’ll) 33 All 279 (283). (Such release is not dis- 
charge under this Section.) 

2. (’02) 26 Bom 652 (659). (Release under S. 13, 
Indian Insolvents’ Act.) 

3. (’98) 20 Gal 874 (878). (Gircumstances under 
which release is obtained are immaterial.) 


SaotioiiSS 
Notes 8-i 
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Section 68 
Hotes 6-10 


6. Period of detention. — Under this Section, the Court has no power at its 
discretion to fix shorter periods of imprisonment than those prescribed in the Section.^ 
Where the defendant is under imprisonment under 0. 38 B. 4 of the Code, such 
imprisonment suffered after the date of the decree must be deemed as imprisonment in 
execution of the decree and the period of imprisonment after that date must be taken 
into consideration in calculating the period prescribed by Section 58.^ Where a 
judgment-debtor is released, not under this Section, but under a mistake of the jail 
authorities and he is re-arrested, the period of imprisonment under the new warrant 
should include the period of imprisonment already suffered under the old warrant.® 

7. Release does not discharge debtor from debt. — A release under this 
Section does not discharge the debtor from the debt. His property remains liable to 
attachment and sale^ and he can also be adjudicated an insolvent for the debt.® 

Under the Agra Tenancy Act,® where a judgment-debtor has been released from 
detention and the amount due under the decree does not exceed Bs. 100, the Court 
may declare him absolved from liability for payment of money, and such liability shall 
thereupon bo extinguished except in regard to liability to ejectment. 

8. Contempt of Court. — This Section does not apply to cases of imprison, 
ment for contempt of Court,^ the power of the Court to imprison for contempt being 
irrespective of the Code.® 

9. Application for arrest, if saves limitation. An application for the 
arrest of a judgment-debtor in contravention of this Section does not give a fresh 
starting point of limitation.^ 

10. Hiscellaneous. — A Court will release a debtor where the jailor holds no 
warrant^ but net where the warrant is only informal.® 

A return to a writ of habeas corpus must be taken to be true and cannot be 
controverted by affidavit ;® but where a debtor who is arrested and imprisoned under a 
warrant of the Presidency Small Cause Court is brought before the High Court on a 
writ of habeas corpus^ he is entitled to show that he was privileged from arrest, the 
Presidency Small Cause Court not being a Court of co-ordinate jurisdiction with the 
High Court but subordinate to it.* Under the Oudh Rent Act® the imprisonment and 
attachment may, subject to the provisions of this Section, be continued until the party 
complies with the terms of the decree. 


(’96) 12 Cal 652 (657). (Debtor released on bail, in 
theory, remains in custody under the original 
warrant.) 

Note 6 

1. (’89) 13 Mad 141 (142). 

(’02) 5 Cal W N 145 (146). 

2. (’83) 7 Bom 431 (437). 

3. (’12) 17 Ind Gas 911 (912) : 6 LowBurRul61. 
(Demand to pay cost of clothing sent to wrong 
address — Decree-holder not receiving it in time.) 

Note? 

1. (’68) 1868 Beng L R Sup 889 (891) (F B). 
(Debtor released at the request of the creator.) 

2. (’69) 6 Bom H C R 0 C 86 (87). 

3. Act 111 of 1926, Schedule II. 

Note 8 

1. (’79) 4 Cal 655 (659). 


2. (’83) 7 Bom 5(12). (Power was vested by Royal 
Charter in the Supremo Courts and subsequently 
in the present High Courts.) 

(’83) 7 &)m 1 (4). (Power not affected by the Code.) 

Note 9 

1. (’90) 12 All 64 (66). (Being ’’notin accordance 
with law.”) 

Note 10 

1. 1 Ind Jur (N S) 19. 

2. Bourke, 0 C 96. 

3. (*70) 5 Beng L R 418 (428). (But may be 
amended.) 

4. (’76) 1 Cal 78 (86). (Arrest by bailiff of Court 
as soon as debtor idit Court premises for going 
home.) 

5. Act XXn of 1886, Section 148 (2). 
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59 . [S. 653.] (1) At any time after a warrant for the 
RdMM on ground arrest of a judgment-debtor has been issued 
of uinoH. the Court may cancel it on the ground of his 

serious illness. 

(2) Where a judgment-debtor has been arrested, the Court 
may release him if, in its opinion, he is not in a fit state of health 
to be detained in the civil prison. 

(3) Where a judgment-debtor has been committed to the civil 
prison, he may bo released therefrom — 

(a) the ’'Provincial Government^ on the ground of the 
existence of any infectious or contagious disease, or 

(}>) by the committing Court, or any Court to which that 
Court is subordinate, on the ground of his suffering 
from any serious illness. 

(4) A judgment-debtor released under this section may be 
re-arrested, but the period of his detention in the civil prison shall 
not in the aggr^ate exceed that prescribed by section 58. 

a. Substituted by tbo Government of India (Adaptation of Indian Laws) Order, 1937, for 
“Local Governmoiit.” 


1. Discretion of Court in issuing warrant. 

2. On the ground of serious illness. 

1. Discretion of Court in issuing warrant. — The provisions of this Section 
are based on humanitarian grounds and if a judgment-debtor is suffering from serious 
illness, the Court would be well advised in ordering his release so as to escape from 
tlie moral responsibility in case anything should happen to him on being sent to jail.^ 
A Court is not bound in every case to issue a warrant for arrest and if it has reason to 
believe that the judgment-debtor is not in a fit state of health to undergo confinement, 
it would act wisely in issuing a notice to him to show cause in the first instance.^® The 
discretion exorcised in issuing a warrant of arrest will not ordinarily be interfered with 
in appeal.^ 

2. On the ground of serious illness. — Asthma and indigestion do not consti- 
tute “serious illness’* sufficient to enable the Court to cancel a warrant of arrest issued 
against the judgment-debtor.^ 


Section 59 — Note 1 

1. (’34) AIR 1984 Lah 807 (808). (The provisions 
of this Section are also not controlled by sub- 
sections 8 and 4 of Section 55, ante.) 


la. (’ll) 9 Ind Cas 746 (747) (Oudh). 

2. (’38) AIR 1983 Lah 807 (808). (Unless wrongly 
exercised.) 

Note 2 

1. (’83) AIR 1988 Lah 807 (308). 


Seotlon 8ft 
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SeottonOO Attaohment 

60 . (1) The followii^ property is liable to attachment and 
B . .. u, . „ u sale in execution of a decree, namely, lands, 

Property iiableteatUch- -ij. j i. i 

ment and aaie in execu- houses or other buildiugs, goods, mouey, bauk- 
tion of decree. notes, cheques, bills of exchange, hundis, pro- 

missory notes, Government securities, bonds or other securities for 
money, debts, shares in a corporation and, save as hereinafter 
mentioned, all other saleable property, moveable or immoveable, 
belonging to the judgment-debtor, or over which, or the profits of 
which, he has a disposing power which he may exercise for his own 
benefit, whether the same be held in the name of the judgment- 
debtor or by another person in trust for him or on his behalf : 

Provided that the followii^ particulars shall not be liable to 
such attachment or sale, namely : — 

(a ) the necessary wearing-apparel, cooking vessels, beds and 

bedding of the judgment-debtor, his wife and children, 
and such personal ornaments as, in accordance with 
religious usage, cannot be parted with by any woman; 

(b ) tools of artisans, and, where the judgment-debtor is an 
- agriculturist, his implements of husbandry and such 

cattle and seed-^rain as may, in the opinion of the 
Court, be necessary to enable him to earn his liveli- 
hood as such, and such portion of agricultural produce 
or of any class of agricultural produce as may have 
been declared to be free from liability under the pro- 
visions of the next following section ; 

(c) houses and other buildings (with the materials and the 

sites thereof and the land immediately appurtenant 
thereto and necessary for their enjoyment) belonging 
to an agriculturist and occupied by him ; 

(d) books of account ; 

(e) a, mere right to sue for damages; 

(f) any right of personal service; 

('gf) stipends and gratuities allowed to 'pensioners of the 
Crown, or payable out of any service family pension 
fund notified in the ^Official Gazette by 'the Central 
Government or the Provincial Government in this 
behalf , and political pensions ; 
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^("h) the wages of labourers and domestic servants, whether Beotlon 61^ 
payable in money or in hind ; and salary, to the extent 
of the first hundred rupees and one-half the remainder 
of such salary ; 

(i) the salary of any public officer or of any servant of a 

railway company or local authority to the extent of the 
first hundred rupees and one-half the remainder of such 
salary : 

Provided that, where the whole or any part of the portion 
of such salary liable to attachment has been under attach- 
ment, whether continuously or intermittently for a total 
period of twenty-four months, such portion shall be 
exempt from attachment until the expiry of a further 
period of twelve months and, where such attachment has 
been made in execution of one and the same decree, 
shall be finally exempt from attachment in execution of 
that decree ; 

(j ) the pay and allowances of persons to whom the ^Indian 

Army Act, 1911, or the Burma Army Act applies, *or 
of persons other than commissioned officers to whom the 
Naval Discipline Act as modijied by the Indian Navy 
(Discipline) Act, 1934, applies ; 

(Te) all compulsory deposits and other sums in or derived 
from any fund to which the Provident Funds Act, 

'‘1925, for the time being applies in so far as they are 
declared by the said Act not to be liable to attach- 
ment; 

^(l) any allowance forming part of the emoluments of any 
public officer or of any servant of a railway company or 
local authority which the ^[appropriate Government] 
may by notification in the i[Official Gazette] declare to 
be exempt from attachment, and any subsistence grant or 
allowance made to any such ojficer or servant while 
under suspension ; 

(m) sxi expectancy of succession by survivorship or other 

merely contingent or possible right or interest ; 

(n) & right to future maintenance; 

(o) any allowance declared by ^any Indian law to be 
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iioMi 60 exempt from liability to attachment or sale in execn- 

* tion of a decree ; and, 

(p) where the judgment-debtor is a person liable for the 
payment of land-revenue, any moveable property 
which, under any law for the time being applicable to 
him, is exempt from sale for the recovery of an arrear 
of such revenue. 

^Explanation 1. — The particulars mentioned in clauses (g), 
(^)* (j)t (1) (o) are exempt from attachment or sale whether 

before or after they are actually payable, [and in the case of salary 
other than salary of a public officer or a servant of a railway com- 
pany or local authority the attachable portion thereof is exempt from 
attachment until it is actually payable.^ 

^Explanation 2. — In clauses (h) and (i), “salary” means 
the total monthly emoluments, excluding any allowance declared exempt 
from attachment under the provisions of clause (I ), derived by a per- 
son from his employment whether on duty or on leave. 

^Explanation 3. — In clause (1) “appropriate Government” 
means — 

’(i)as respects any public officer in the service of the 
Central Government, or any servant of a Federal 
Bailway or of a cantonment authority or of the port 
authority of a major port, the Central Government ; 
(ii)as respects any public officer employed in connexion 
with the exercise of the functions of the Crown in its 
relations with Indian States, the Crown Representa- 
tive ; and 

(Hi) as respects any other public officer or a servant of 
any other railway or local authority, the Provincial 
Government. 

(2) Nothing in this Section shall be deemed — 

to exempt houses and other buildings (with the mate- 
rials and the sites thereof and the lands immediately 
appurtenant thereto and necessary for their enjoy- 
ment) from attachment or sale in execution of decrees 
for rent of any such house, building, site or land. 

a. Substituted by the Government o£ India (Adaptation of Indian Lavrs) Order, 1937, for 
••pensioners of the Government.’* 
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b. Substituted by the GoTernment of India (Adaptation of Indian Laws) Order, 1937, for 
'‘‘Gazette of India.'* 

c. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
^‘the Governor-General in Counoil." 

d. Glauses (h) and (i) substituted by the Code of Civil Procedure (Second Amendment) Act, 
1937 (IX of 1987), Section 2, for the original clauses (h) and (i). 

e. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
"Indian Articles of War apply." 

f. Inserted by the Amending Act, 1984 (XXXV of 1984), Section 2 and Schedule. 

g. Substituted by the Code of Civil Procedure (Second Amendment) Act, 1937 (IX of 1937), 
Section 2, for "1897.’’ 

h. Clause (1) substituted by the Code of Civil Procedure (Second Amendment) Act, 1937 
.(IX of 1987), Section 2, for the original clause. 

i. Words "appropriate Government’’ substituted by the Government of India (Adaptation of 
Indian Laws) Order, 1937, for "Governor-General in Council." 

j. Words "Oflieial Gazette" substituted by the Government of India (Adaptation of Indian 
Laws) Order, 1937, for "Gazette of India." 

k. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
“any law passed under the Indian Councils Acts 1861 1 and 1892." 

l. The original Explanation was re-numbered Explanation 1 by the Code of Civil Procedure 
(Second Amendment) Act, 1937 (IX of 1937), Section 2 and words within square brackets inserted 
.by ibid. 

m. Explanation 2 Inserted by Scotion 2 ihidt 

n. Explanations inserted by the Government of India (Adaptation of Indian Laws) Order, 1937. 

Synopsis 

1. Legislative chsLnges. 

2. Subsequent amendments. 

3. Scope and applicability of the Section. 

4. Property, meaning of. 

5. ** All other saleable property." 

6. " Belonging to the judgment-debtor or 

over which or the profits of which he 
has a disposing power." 

7. Debto. 

8. Necessary wearing apparel, etc. — 

Clause (a). 

9. Tools of artisans, implements of hus- 

bandry, etc. — Clause (b). 

10. Houses, etc., of agriculturists — 

Clause (c). 

11. "Books of account" — Clause (d). 

12. Right to sue for damages — Clause (e). 

13. Right of personal service — Clause (f ). 

14. Stipends and gratuities allowed to pen- 
sioners — Clause (g). 


15. Wages of labourers, etc., and salaries 

of private employees — Clause (h). 

16. Salary of public officers, etc. — 

Clause (i). 

16a. Salary of private servants. Sco Notes 
15 and 16. 

17. Salary of Army Officers. 

18. Pay of persons to whom the Indian 
Army Act, 191 1, etc., apply — Clause (j). 

19. Compulsory deposits, etc. — Clause (k). 

20. Allowances of public officers, etc. — 
Clause (1). . 

21. Mere expectancy or other contingent 
or possible right — Clause (m). 

22. Right of future maintenance — Cl. (n). 
22a. Moveable property exempt from sale 

for arrear of land revenue — Clause (p). 

22b. Explanation 11 — Salary, meaning of. 
23. Objection to attachment. 


Otiier Topics (Miscellaneo^is) 


Auctioneer. See Note G pt. (12). 

Bonus by Railway Company. See Note 6 Pt. (5) 
and Note 19 Pt. (2). 

BurmetsO marriage property. Sco Note 5 Pt. (3) 
and Note 6 P-N (13). 

Cooking Vessels. See Note 8 Pt. (4). 

Delivery to jjost ofiico. Sco Note 19 Pt. (6). 

In execution of a decree. See Note 3 Pts. (2), (3). 

Laud assigned for maintenance. See Note 21 
Pt. (7); Note 22 Pts. (4) and (6). 

Life interesb. See Note 6 Pt. (4). 

Life-policy. See Note 6 Pts. (8) and (9). 

Non-transferablo office. See Note 5 Pts. (8) and 
(9) and Note 18. 

• 


Ornaments. See Note 8. 

Political Pensions. Sec Note 14*I?ts. (8) to (22). 
Private Pensions. See Note 14 Pts. (23) to (25). 
Profits of property. Sco Note 7 Pt. (7) and 
Note 12 Pt. (5). 

Restraint upon anticipation. See Note 6 Pt. (8) 
and Note 5 F-N (5). 

Bight of residence. Sco Note 5 Pt. (19). 

Salary of private servants. See Note 16 Pt. (4). 
Security for performance. See Note 7 Pt. (13). 
Service of a public nature. See Note 5. 

Soap making. See Note 9 F-N (2). 

Stipends out of service family fund. See Note 14. 
Trustee of a charity. See Note 5 Pt. (13). 

3GPC. 38. 
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84Otkni 60 1. Legislative ohanges# — The following are the main changes incorporated 

Hot|B 1-2 in the Section in 1908 : — 

1. The words “cooking vessels,’* “beds’* and “and such personal ornaments as,, 
in accordance with religious usage, cannot be parted with by any woman” found in 
clause (a) are newly added. 

2. The exemption relating to agricultural produce in clause (b) is new. 

3. Clause (c) has been substituted for the corresponding clause of Section 266 
which ran as follows : “ The materials of houses and other buildings belonging to agri- 
culturists.” 

4. In clause (g) the words “military and civil” occurring in Section 266 of the 
old Code have been omitted as superfluous, {vide Report of the Select Committee), and 
the words “or payable out of .... in this behalf” have been added. 

6. Clause (h) is new. 

6. In clause (i), the words “or allowances equal to salary” and ** while on 
duty” have been added. 

7. Clause (k) is new. 

8. In clause (1) the words “whether payable in money or kind” have been 
newly added at the instance of the Government of Burma {vide Report of the Select* 
Committee). 

9. In sub-section (2), the words within brackets, namely “ with the materials 
.... enjoyment” are newly added with a view to corresix)nd with the changes intro- 
duced in clause (1) (c). 

Subsequent amendments. — 1. By Act XX of 1925, a proviso to clause (1) 
(i) was added and by Act XXVI of 1923, the words “twenty rupees” and “forty 
rupees” in clause (l) (i) were replaced by the words “forty rupees” and “eighty 
rupees” respectively. But the whole clause (i) has been amended by Act 9 of 1937 
(see below). 

2. Sub-section (2) originally contained two clauses (a) and (b). Clause (b) laid 
down that nothing in the Section shall be deemed “to affect the provisions of the Army 
Act or of any similar law for the time being in force.” It has now been deleted by Act 
X of 1914, Micdulo II. 

3. By Section 2 of Act IX of 1937 [the Code of Civil Procedure (Second 
Amendment) Act, 1937] the following changes were made in the Section: — 

(a) The present clauses (1), (i) and (h) were substituted for the corresponding 
clauses (h), (i) and (1) as they existed jirior to the amendment. 

For comparison, both the old and the present clauses (h), (i) and (1) are 
given below — 

Prior to amendment. The corresponding provision 

AFTER amendment OP 1937. 

(li) allowances (being less than salary) of any (1) any allowance forming part of the emoluments 
public officer or of any servant of a railway of any public officer or of any servant of a rail- 

company or local authority while absent from way company or local authority which the 

duty; appropriate Government may by notification in 

the Official Gazette declare to be exempt from 
attachment, and any subsistence grant or 
allowance made to any such officer or servant 
while under suspension. 

(i) the salary or allowances equal to salary of any (i) the salary of any public officer or of any ser- 

such public officer or servant as is referred to in vant of a railway company or local authority 

clause (h) while on duty, to the extent of — to the extent of the first hundred rupees ftud 

one-half the remainder of such sakry: 
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(i) tho whole of tho salary, where the salary 
does not exceed forty rupees monthly; 

(ii) forty rupees monthly, where tho salary ex- 
ceeds forty rupees and docs not exceed eighty 
rupees monthly; and 

(iii) one moiety of the salary in any other case; 
Provided that whore the decree- holder is a society 
registered or deemed to be registered under tho 
Co-operative Societies Act, 1912, and the judg- 
ment-debtor is a member of the society, tho pro- 
visions of sub-clauses (i) and (ii) shall bo con- 
strued as if tho word “twenty” were substituted 
for the word “forty” wherever it occurs and the 
word “forty” for the word “eighty.” 

(1) the wages of labourers and domestic servants, 
whether payable in money or in kind. 


Provided that, where the whole or any part of tho 
portion of such salary liable to attachment has 
been under attachment, whether continuously 
or intermittently for a total period of twenty- 
four months, such portion shall be exempt from 
attachment until the expiry of a further period 
of twelve months and, where such attachment 
has been made in execution of one and the same 
decree, shall be finally exempt from attachment 
in execution of that decree; 


(h)the wages of labourers and domestic servantp, 
whether payable in money or in kind; and 
salary, to the extent of tho first hundred rupees 
and one-half the remainder of such salary; 


(b) Tho Explanation was re-numbered as Explanation I and the words “and 
in the case of salary ..... until it is actually payable” were added. 

(c) Explanation II was added. 

4. Explanation III has been newly added by the Government of India (Adapta- 
tion of Indian Laws) Order, 1937, and defines the term “appropriate Government” in 
clause (1) which has boon substituted for “Governor-General in Council” by the 
Government of India (Adaptation of Indian Laws) Order, 1937, 

See also the foot-notes to the Section. 


Retrospective effect of amendments. 

Under Section 3 of the Amending Act IX of 1937 referred to above, the Amend- 
ments made by Section 2 of tliat Act and referred to above have no effect in resfject of 
any proceedings arising out of any suit instituted before the 1st June 1937.^ 


3. Scope and applicability of the Section. — This Section declares wjiat 
properties are liable to attacliment and sale in execution of a decree and what proper- 
ties are exempt therefrom.^ It classifies tho attachable proixjrties under two licads ; 

1. lands, houses or other buildings, etc., wliich are specifically mentioned, and 

2. all other saleable property belonging to the judgment-debtor or over which 

ho has a disposing power which he may exercise for his own benefit, 
except in the cases specified in tho proviso. 

The Section docs not, however, affect any special or local law under which 
properties attachable under this Section are declared to bo not attachable in execution 
of decrees.^® Thus, the properties which have been declared by tho following enact- 
ments to bo not attachable cannot be attached even though such properties are not 
exempted from attachment under this Section : — 

1. The Madras Estates Land Act (1 of 1908), Section 192 (h), — Exempt- 

ing from attachment and sale tho manure stocked by an agriculturist. 

2. The A(jra Tenancy Act (III of 1926), Schedule II, Section 60, — 

Exempting from attachment and sale the manure stocked by an agricul- 
turist. 


Section 60 — Note 2 

1. (’39) AIR 1989 Pat 77 (79) : 17 Pat 706. 
(OlauBes (h) and (i) of Section 60 (1), as amended 
by Act 9 of 1937, have no application to pro- 
ceedings arising out of a suit instituted before 
the first day of June 1987.) 

(*38) AIR 1938 Sind 176 (177). (Suit includes 


proceedings resulting in an arbitration award.) 
(’88) AIR 1938 Gal 325 (326). (Insolvency case is not 
a proceeding arising out of suit within the mean- 
ing of Section 3 of the Amending Act IX of 1937.) 

Note 3 

1. See (’36) AIR 1986 Pesh 109 (110). 
la. See Section 4, ante. 


Section 60 
Notee a-8 
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3. The Central Provinces Tenancy Act (I of 1920), Section 44. — Exempt- 

ing from attachment and sale the right of a village tenant in his holding. 

4. The Indian Marine Act (XIV of 1887), Section 81. — Exempting from 

attachment and sale, the clothes, equipment and arms of a person subject 
to that Act and the i)ay and allowance of any such officer below the 
position of a Gazetted Officer. 

5. The Ajviere Eegnlation (I of 1877), Section 30. 

6. The Oudh Latvs Act (XVIII of 1876). — Exempting from sale in execu- 

tion of a decree ancestral land, except with the previous sanction of the 
Lieutenant-Governor. 

For other enactments, see the undermentioned cases.’^ 

This Section does not apply to mortgage decrees. The word ‘decree* in the Sec- 
tion refers to a money decree and not to a mortgage decree for the execution of which 
no attachment is necessary.^ The exemptions from attachment and sale specified in 
the Section do not apply therefore to mortgage decrees.^ 

There is nothing in this Section or in any otlier Section of the Code empowering 
the Court to prescribe to the decreo-holder what course he is to take for the realisation 
of his claim or what property he is to attach;^ nor is there any restriction to the effect 
that properties of the judgment-debtor ai’o to be attached only to the exte^tt necessary 
for the satisfaction of the decrees.® 


4. Property, meaning of. — The word ‘property’ is a comprehensive term 
and indicates every possible interest which a person can have.^ It includes not only 
tangible proj^erty but also intangible interests in property.^ It is not every tangible 
object, however, tliat will answer the description of “property.” Some things are in 
their nature incapable of appropriation, such as air and water in their natural state and 
they are not, therefore, proiierty.^*** The equity of redemption in mortgaged property,® 


lb. Bombay Bhagdharl /\ct (V of 1862). 

(’39) AIR 1939 Lah 816 (317). (Punjab Aliena- 
tion of Land Act, Section 16.) 

(’37) AIR 1937 Nag 41 (41): I LR (1937) Nag 261. 
(0. P. Land Alienation Act, Section 16 — Pro- 
perty not saleable in execution by Civil Court 
under Act — Civil Court cannot attach it for 
temporary alienation.) 

(’86) AIR 1936 Bom 227 (242): 60 Bom 516. 
(Bombay Titles to Rent-free Kstates Act, 11 of 
1852 — Neither land nor interest of de facto kazi 
ran Ikj sold in execution of decree.) 

(•36) AIR 1936 Mad 283 (284): 59 Mad 354 (FB). 
(Standing crop on village service inam land 
cannot be attached in view of Section 5, Madras 
Hereditary Village Offices Act, 3 of 1895.) 

(’97) 21 Bom 588 (591) (FB). (Superstructure of 
house belonging to a bhag is exempt.) 

(’98) 22 Bom 737 (738). (Portion of bhag cannot 
Ix) attached — Bombay Watan Act (XI of 1843), 
Section 13.) 

(’73) 10 Bom H C R 400 (404). (Watan allowance 
is protected.) 

2. (’29) AIR 1929 Rang 275 (275). 

3. (’38) AIR 1938 Nag 644 (544). 

(’24) AIR 1924 All 328 (334, 335, 337): 46 All 489 
(FB). 

(’26) AIR 1925 All 652 (653): 47 All 900. 

[But see (’ll) 8 All L Jour (notes of cases) 38]. 


4. (1866) 3 Suth W R Misc 16 (16). 

5. (’12) 16 Ind Cas 708 (710) (Cal). 

Note 4 

1. (1836) 5 L J Ch 87 (90), Jones v. Skinner. 
(Reversionary interest in a property.) 

(’25) AIR 1925 P C 18 (26): 6 Lah 1: 52 Ind App 
22 (P C). (Over which a person has absolute and 
unconditional power of disposal.) 

(1900) 4 Cal W N 70 (76). (It includes choses in 
action.) 

2. See Section 58, Transfer of Property Act. 

(’91) 13 All 432 (461, 473) (FB). (Equitybf redemp- 
tion — Per Mahmood, J.) 

(’ll) 1 Ind Cas 635 (535, 536): 34 Mad 442. 
(Mortgage decree for a sumof money is property.) 

(’71) 7 Bcng L R 318 (320). (Decree of Court is 
property.) 

3-4. Salmond’s Jurisprudence, 3rd Edition, 
page 169. 

5. (’94) 21 Bom 226 (228). (Considered as an 
estate in land.) 

(’73) 20 Suth W R 19 (20). 

(’70) 5 Bcng L R 380 (381). 

1 Ind Jour (N b) 241, (Interest of shipowner in 
mortgaged ship.) 

(’06) 8 Oudh Cas 327 (331). (But a mortgagee is 
not entitled by means of a money decree to sell 
the equity of redemption.) 

[See also (’98) 22 Bom 624 (629).] 
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the interest of a partner in the partnership assets,® the interest of a purchaser in the 
property purchased after he has paid full consideration fixed, ^ the proprietary interest 
of a surety in the surplus that may remain over after satisfying the purpose for which 
he offered the security,® a malikana right to receive a percentage from muafidars® and 
the interest of a life-tenant charged with the maintenance and education of children 
when the latter have received other property for their maintenance,^® are all instances 
of attachable property. See also the cases cited below.^®“ 

A mere right to sue is not ‘property* but is only a title to recover future pro- 
perty.^®^ A claim, therefore, to the right and interest of X in a future award whicli 
might be made on a reference to arbitration of matters in dispute between X and Y is 
not a claim to “property.”^^ 

8. *'A11 other saleable property.’* — The inoperty, in order to be attachable 
under this Section, must be “saleable proi)erty.’*^* The word “saleable** in this Section 
means saleable by court auction at a compulsory sale} For this purpose it is firstly 
essential tliat the property should be in existence. Uncertain, future and fluctuating 
profits derivable from a property,^ or an indeterminate interest in properties varying 
according to contingencies, as for example, the interest of a Buddhist couple in marriage 
property,® is not ‘saleable jn'operty.* Secondly it is also essential that the proi^jrty 
must, in law, be capable of l)eing transferred. Where it is so transferable it is 
saleable property.** Property in which the judgment-debtor has no legally transferable 


6 . (’25) AIR 1925 Sind 18 (18, 19): 17 Sind L R 
334. 

(’29) AIR 1929 Mad G41 (646): 62 Mad 563 (FB). 

7. (’18) AIR 1918 Cal 923 (925). (But nob if the 
purchase money has not Icon paid; see (’94) 18 
Born 13 (17, 18).) 

8 . (’80) AIR 1930 All 225 (242); 52 All 619 (FB). 

9. (’23) AIR 1923 All 804 (804, 305). 

10. (’99) 23 Bom 1 (10, 11). (Inasmuch as it is 
a benefit arising out of land.) 

10a. (’39) AIR 1939 Cal 283 (284): I L R (1938) 
2 Cal 018. (Rights of patoutco can bo attached 
under Section 60.) 

(’36) AIR 1936 Pesh 90 (90). (A mere right to 
give a lease is not property which can be trans- 
ferred.) 

(’21) AIR 1021 Mad 498 (502). (Right to get a 
reconveyance and i)osscssion of property is pro- 
X^erty which is attachable and saleable in 
execution.) 

10b. (’86) AIR 1936 Nag 218 (220). (Cosharer’s 
.c -laro of village profits before they .iccrue due is 
mere right to sue and not attuchablo.) 

(’35) AIR 1935 Gal 761 (752). (But where the 
claim for money has been established and the 
claim has been merged in a decree by competent 
Court, the decree is property and assignable.) 
(’71) 14 Moo Ind App 40 (51) (PC). 

11. (’71) 14 Moo Ind App 40 (51) (PC), 

Note 5 

la. (’38) AIR 1938 Nag 504 (506). 

1. (’16) AIR 1916 Cal 175 (175). (Does not mean 
transferable by act of parties.) 

2. (’29) AIR 1929 Cal 352 (358). 

(’67) 7 Suth W R 266 (266). (Unascertained 
surplus profits of shebaitship.) 


(1865) 4 Suth W R 87 (90) (PC). (Uncertain right in 
uncertain property cannot be sold in execution.) 
(’20) AIR 1920 Pat 651 (661). (Future perexuisite 
on account of oticring or bhog to the deity will 
be .an uncertain and indefinite income which 
cannot bo attached.) 

(’94) 4 Mad L Jour 13 (14). (Future mclvaram 
rents of shrotriem village that have not been 
enfranchised.) 

(’01) 28 Cal 483 (485). (Future rents and profits 
of ghatwali tenure.) 

(’02) 29 Cal 470 (472, 473). (Future offerings to 
idol.) 

(’16) AIR 1916 Cal 269 (270, 271): 43 Cal 28. (Do.) 

3. (’27) AIR 1927 Rang 274 (275): 6 Rang 478. 
(’87) 14 Cal 384 (385). (Uncertain sum which 

may or may not he payable by one partner to 
another.) 

(’79) 4 Bom 222 (227). (A debt due to a partner- 
shix^ cannot bo sci/.cd in execution of a decree 
against one partner only.) 

4. Thus the interest of a Ilindn co-parccncr in 
Joint family property is saleable : 

(’77) 3 Cal 198 (205). (Interest of Hindu father.) 
(’91) 18 Cal 157 (161): 17 Ind App 194 (PC). (In- 
terest of Hindu co- parcener.) 

(’79) 4 Cal 723 (724). (Do.) 

Trees forming part of exproprictary holding can 
be sold ; 

(’83) 6 All 616 (618, 619). 

(’16) AIR 1916 All 334 (334). 

Unenfranchised inam lands can be sold : 

(’09) 4 Ind Cas 1067 (1057) (Mad). 

(*10) 6 Ind Cas 41 (42) (Mad). (Inam land in a 
proprietary estate attached to the office of 
blacksmith.) 


Section 60 
Notes 6-5 
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intei cst,® or the transfer of which is prohibited by any law for the time being in force,® 
cannot be sold in court auction and will not be saleable property. But the fact that it 
is agreed hetxoeen the parties that a property should not bo transferred, will not make 
it non-transferable in law’ so as to take it out of the category of ''saleable property."^ 
A religious oj)ice^^ or the right of managing a temple and of officiating at the 
worship conducted therein and of receiving the offerings at the shrine,” is inalienable 
and cannot be sold in execution. But the i)riest’s share of the net l)alance in the 
offerings or other profits can be attached and sold.^” Similarly, where he holds temple 


Hereditary interest of tenants in a holding sub- 
ject to j)ayment of quit rent is saleable : 

(’76) 24 Suth W R 809 (309): 1 Cal 11. 

See also the following cases : 

(*89) AIR 1939 Cal 288 (284): I L R (1938) 2 Cal 
618. (Patent right is assignable and hence 
attachable.) 

(’37) AIR 1937 Nag 202 (204). (Inam granted for 
maintenance — Inam alienable by inamdar dur- 
ing life— Inam held attachable.) 

(’37) AIR 1937 Rang 74 (76, 76): 14 Rang 619. 
(Right of occupier of State land to occupy such 
land is saleable interest.) 

(’82) 1882 All W N 100 (100). (Interest of lessee 
under Government.) 

(’04) 27 Mad 375 (376, 377). (Moveable property 
of Malabar tar wad.) 

(’89) 12 Mad 260 (252, 253). (Life interest in 
trust funds.) 

(’90) 18 Mad 242 (246, 247). (Letters in the Post 
Office addressed to the judgment-debtor.) 

(’85) 9 Bom 518 (619). (Spears and daggers arc 
goods.) 

(’72) 17 Suth W R 86 (87). (Property to be 
found in the zenana of a judgment-debtor.) 

(’08) 32 Bom 157 (161). (Country liquor is “sale- 
able” property.) 

(’15) AIR 1915 Nag 21 (23, 24): 11 Nag L R 67. 
(Beer though brewed within the local limits to 
which the Excise Act applies is not exempted.) 
(’71) 15 Suth W R 274(275). (Land upon which 
judgment-debtor was x^ermitted to erect a mud 
house and occui^y it for forty years w'ithoutany 
reservation by the landlord that he could be 
ousted, but for which he x’aid rent.) 

[But see (’87) 9 All 88 (90. 91, 92) (FB),] 

5. (’38) AIR 1938 Mad G23 (631): I L R (1938) 
Mad 767. (Grant of village— -Grantee entitled to 
rents and profits but prohibited from alienating 
village — Village not attachable.) 

(’36) AIR 1936 Oudh 235 (235, 236): 12 Luck 59. 
((Troves inalienable according to village custom.) 
For illustrations of cases in which the judg- 
ment-debtor has no legally transferable interest^ 
see the following cases : — 

(’07) 30 Mad 378 (380). (Property transferred to 
a married woman with a restraint on anticipa- 
tion cannot bo transferred by her — Such res- 
traint is valid under Section 10 of the Transfer 
of Property Act.) 

(’33) AIR 1933 Gudh 79 (80). 

(’98) 20 All 248 (251). (House built by zamindar 
in abadi and occupied by tenant.) 

(’82) 12 Cal L Rep 60 (6i). (After vesting order, 
insolvent has no saleable interest.) 


(’05) 29 Bom 405 (406, 409). (Do.) 

6 . For such a x^rohibition, see S. 6 of the Trans- 
fer of Property Act and also the following cases: 

(’83) 9 Cal 722 (724). (S. 64, Bengal Act VIII of 
1869— Portion of tenure.) 

(’27) AIR 1927 All 779 (779). (Groves standing on 
exproprietary holding are not attachable.) 

7 . (’16) AIR 1916 Cal 176 (175). 

(’93) 20 Gal 278 (278). (Even if there is a provi- 
sion of forfeiture or re*entry in lease.) 

[5ce also (’84) 7 Mad 315 (317). (Donee’s share 
in property given with a proviso that it should 
be held impartible.)] 

8. (’82) 4 Mad 391 (392). 

(’09) 3 lud Cas 76 (77) : 36 Cal 975. (Alienable 
inter vivos under special circumstances.) 

(’97) 24 Cal 83 (92). 

(’96) 23 Cal 645 (665), (Being opposed to public 
policy.) 

(’96) 20 Bom 495 (601). 

(’83) 6 jMad 76 (79). (To a person not in the line 
of heirs.) 

(’71) 7 Mad H C R 210 (218). 

(’03) 26 Mad 31 (33). (Being opposed to public 
policy.) 

(’93) 16 Mad 146 (147). (Obiter.) 

(’96) 1 Cal W N 493 (495). (Whether by private 
sale or in execution of decree.) 

9. (’76) 1 Mad 235 (250) : 4 Ind App76(PC). 
(1900) 23 Mad 271 (279). (1 Mad 236 (PC), Foil.) 
(’81) 4 All 81 (83). (Do.) 

(’83) 7 Bom 188 (190). 

(’82) 6 Mad 89 (90). 

(’70) 14 Suth W R 409 (409). 

(’81) 6 Bom 298 (.300). (But allowable to an heir 
in line of succession.) 

(’71) 15 Suth W R 339 (339). 

[See (’35) AIR 1935 Pat 131 (132). (Palas for 
worship of deities— Custom to transfer by pri- 
vate treaty — It can bo sold in execution by 
limiting class of persons entitled to bid and 
purchase same.) 

(’33) AIR 1933 Cal 767 (769) : 60 Cal 1361. 
(Attachable if there is a custom.)] 

[See also (’37) AIR 1937 Lah 433 (434) : I L R 
(1937) Lah 486. 

(’36) AIR 1936 Pat 10 (10, 11). (Where right to 
receive a share in the service of a deity is trans- 
ferable, an alienation of it by the procedure of 
a court sale can be brought about provided the 
class of persons to whom the sale is to be made 
is a class who would be entitled to perform the 
services.)] 

10 . (’27) AIR 1927 Bom 143 (144). 



PR0PEBT7 LIABLE TO ATTACHMENT 


599 


lands as remuneration for his serivces in the temple, his right, title and interest therein 
ean be sold, subject, in the hands of the purchaser, to its determination by the death 
or removal from oflSco of the former.^^ When the right to receive the offerings at a 
temple is independent of an obligation to render services involving qualifications of a 
personal nature, such as oiUciating at the worship, such right is attachable. 

The properties of a charitable trust^^ or of a public i^eligious endoiument are 
inalienable.^^ The property of a temple cannot be sold away from the temple.'^ But a 
gift of an idol belonging to a private endowment made with the concurrence of the 
whole family, to another family for the purpose of carrying on a regular worship, is 
valid.^® 

An occupancy holding is not, as such, non-transferablo and is not exempt from 
attachment.^® But an occupancy holding not transferable by custom or law or usage is 
inalienable and is not saleable property.^^ But the mere fact that an estate is impartible 
does not necessarily make it inalienable.^® 

A mere right of residence is a personal right and is not transferable. It is, 
therefore, not saleable property.^® So also the right of a Mahornedan widow in posses, 
sion of her husband’s property for her dower debt is a personal right.^®*^ 

A service tenure^ e. g., land burdened with the performance of a service of a 
public nature, is inalienable and cannot be attached.^® 


(’34) AIR 1934Lah57(58):15Lah 13G. (Khadim’s 
Bharo in offerings of shrine allowed to be sold by 
custom — Bight to such share is liable to attach- 
ment and sale.) 

(’80) 5 Oal 438 (444, 445) ; 6 Ind App 182 (PC). 

11. (’82) 6 Bom 696 (697). 

[See also (’88) 15 Cal 329 (340, 341) ; 16 Ind App 
1 (BC).] 

11a. (’36) AIR 1936 All 131 (133) ; 58 All 467, 
(Bight of a panda to receive offerings.] 

12. (1837-41) 2 Moo Ind App 390 (421) (PC). 

(’76) 25 Siitli W B 657 (569), 

(’99) 3 Cal W N 168 (160). 

(1900) 24 Bom 170 (176). 

13. (’39) AIB 1939 All 387 (388, 389). 

(’66) 5 Suth W B 168 (159). 

(*82) G Bom 546 (552) (P B). (Though its income 
may be temporarily pledged for necessary pur- 
poses, such as repairs etc., of the temxde.) 

(’81) 6 Bom 393 (396). (Do.) 

14. (’88) 15 Cal 329 (339,340) : 15 Ind Appl(PC). 

15. (’90) 17 Cal 657 (660). (Hmce binding on suc- 
ceeding shebaits.) 

16. (’26) AlU 1926 Cal 337 (337). 

17. (’37) AIB 1937 All 389 (390): ILR (1937) All 
542. (The interest of an exproprietary or occu- 
pancy tenant is not saleable by virtue of S. 23, 
Agra Tenancy Act and S. 60 (1) docs not apply 
to such tenancies.) 

(’30) AIR 1930 Sind 75 (76). (Non-transfcrable 
occupancy is exempt from sale and does not vest 
in OHicial Receiver.! 

(’06) 28 All 696 (696). (S. 20, Agra Tenancy Act, II 
of 1901.) 

(’07) 29 All 327 (330). (Agra Tenancy Act, II of 
1901, Section 20.) 

{’25) AIR 1925 Oudh 702 (703, 704, 705). (Non- 
transferable lease in Oudh.) 


(’ll) 9 Ind Cas 931 (931) : 33 All 136. (Grove — 
Not transferable under S. 30 of the Agra Tenancy 
Act, 1901.) 

(’09) 1 Ind Cas 362 (364) (Cal). (Homestead in the 
town of Comilla.) 

[But see (’21) AIB 1921 Cal 15 (29, 30) : 48 Cal 
184 (SB). (Overruling 24 Cal 365 and holding 
that a sole landlord of a raiyat can sell whether 
it is transferable or not by custom or usage.) 
(’22) AIR 1922 Pat 19 (20, 21) : 1 Pat 317 (FB). 
(Saleable cither by a landlord or by a stranger.)] 

18. (’27) AIR 1927 Nag 15 (16). 

19. (’37) AIR 1937 Lah 433 (434) : ILR (1937) 
Lah 486. (But receiver maybe appointed byway 
of equitable execution to realize rout and make 
payment towards debt.) 

(’35) AIR 1935 Mad 848 (848). (Hindu widow’s 
right of residence.) 

(’08) 31 Mad 500(501). (e.g. Riglit of Hindu widow.) 
(1900) 1900 Pun Re No. 8, p. 26. 

19a. (’32) AIR 1932 Nag 18(19, 20):27Nag L R 389. 

20. (’39) AIR 1939 Pat 242 (244). (Ghatwali 
tenure cannot be sold — But surplus profits of 
ghatwali estate after making certain deductions 
can bo attached.) 

(’36) AIR 1936 Bom 227 (242): 60 Bom 616. (Land 
appertsiining to the office of kazi cannot be sold.) 
(’29) AIR 1929 Nag 232 (232). (Being opposed to 
the nature of interest affected.) 

(’83) 9 Cal 388 (388). (Ghatwali tenure nor its 
proceeds.) 

(1866) 4 Suth W R Misc 5 (6). (Ghatwali tenure 
— But surplus profits of the tenure can be at- 
tached in the lifetime of the Ghatwali.) 

(’98) 10 Cal W N cclx. (Ghatwali tenure, but not 
income arising from it.) 

(’96) 23 Cal 878 (876). (Ghatwali tenure.) 
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60 The doors and windcnos of a house cannot be separately attached as they have 

Kotos ^ no separate existence.*^ 

6. '’Belonging to the judgment-debtop or over which or the profits of 
which he has a disposing power.** — All saleable properties belonging to a judgment- 
debtor may be attached unless such attachment is prohibited by any law or the proviso 
to this Section. For instances of saleable property, see the undermentioned cases.^ 

Even though a property may not belong to the judgment-debtor it may still be 
attachable if lie has a disposing poivcr over it which he may exercise for his own 
benefit.^® Thus, a Hindu father has a disposing power over the whole of the joint family 
property for the purpose of satisfying his jiersonal debts under certain circumstances.''* 
Similarly, a Hindu coparcener in Madras has a disposing power over his share of the 
joint family property.^ So also the karnavan and the senior anandravan of a Malabar 
tarwnd have a disposing power over the tarwad properties which they may exercise 
for the purpose of satisfying debts contracted for the benefit of the tarwad.^ But on 


(’12) 14 Ind Cas 227 (228) : 39 Cal 1010. (Ghat- 
wall tenure — A receiver may be appointed to 
collect the surplus rents and profits.) 

(’22) AIR 1922 Mad 197 (198, 200) : 45 Mad 620. 
(Land held on Swastichakam service.) 

[See (’37) AIR 1937 Nag 248 (249, 250) ILR 
(1938) Nag 27. (Grant of land from generation 
to generation and expressing hope that grantee 
should wish for prosperity of donor — Expression 
did not impose upon grantee duty of rendering 
some specific service — Estate was liable to at- 
tachment in execution of decree against 
grantee.)] 

[But aee (’88) 15 Cal 471 (481) : 15 Ind App 18 
(PC). (The interest of a ghatwali tenure in 
Kharagpore saleable if assented to by the 
zamindar.) 

(’21) 64 Ind Cas 522 (523) (Pat). Police jagir 
transferable and saleable in execution of a decree 
subject to the right of the Government to object 
to it.)] 

21 . (’90) 13 :srad 518 (520). 

(’85) 11 Cal 164 (166). 

(’91) 14 Mad 467(469). (Case under District Muni- 
cipalities Act.) 

Note 6 

1 . (’38) AIR 198aMad623(631):ILR(1938) Mad 
767. (Grant of village — Grantee entitled to 
rents and profits but prohibited from alienating 
village — Right to enjoy rents and profits only, 
held attachable and saleable.) 

(’37) AIR 1937 All 652 (653) : ILR (1937) All 823. 
(Preliminary decree in suit for the recovery of 
the unpaid consideration money due under a 
mortgage bond is saleable property.) 

(’37) AIR 1937 Oudh 177 (177) : 13 Luck 64. 
(Books belonging to lawyer insolvent — Such 
books are not exempt from attachment and sale.) 
(’36) AIR 1935 Cal 761 (752). (Preliminary decree 
for accounts.) 

(’29) AIR 1929 Lah 600 (601). (Interest of heir in 
hands of administrator after latter has paid all 
expenses and debts.) 

(’32) AIR 1932 Nag 18 (19) : 27 Nag L R 389. 
(Widow of a Mahomodan in possession of his 
land in lieu of dower debt — Husband’s creditor 


can attach land subject to the widow’s right to 
retain possession.) 

(’31) AIR 1931 Pat 76 (77). (Interest of residuary 
legatee.) 

(’29) AIR 1929 Pat 97 (98) : 8 Pat 478. (Insol- 
vent’s money deposited in Court as security for 
costs of appeal — Order attaching it must be 
made subject to result of appeal.) 

(’14) AIR 1914 Cal 496 (497). (Case decided under 
8. 48, Bengal Court of Wards Act, 9 of 1879.) 
(’96) 24 Cal 244 (248). (Property acquired by ad- 
verse possession.) 

(’70) 5 Bcng L R 386 (387). (The share of a part- 
ner in the partnership in the hands of another 
partner.) 

(’12) 16 Ind Cas 779 (780) : 1912 Pun Re No. 89. 
(Fine paid by judgment-debtor under a sentence 
— Sentence annulled — Fine paid belongs to 
judgment-debtor.) 

(’82) 6 Bom 596 (597). (The interest of a servant 
of a temple in land which he hold as remunera- 
tion for his service can be attached.) 

(’14) AIR 1914 Low Bur 268 (269) : 7 Low Bur 
Rul 294. (Crops grown by the judgment-debtor.) 
(’31) AIR 1931 Mad 511 (512). (Judgment-debtor 
has saleable interest till court auction sale is 
confirmed.) 

(’30) AIR 1930 Rang 184 (185). (Vested remainder 
can be attached.) 

[But tee (’24) AIR 1924 Lah 385 (835). (Crops 
grown on tenancy by the heir of a deceased 
tenant after his death cannot be said to be the 
deceased tenant’s crops.)] 

la. (’37) AIR 1937 Mad 424 (425) : ILR (1937) 
Mad 1004. 

lb. (’08) 26 Mad 214 (222, 223). 

(’86) 11 Bom 37 (41). 

[See also (’31) AIR 1931 Pat 364 (367) : 10 Pat 
582. (Chota Nagpur Encumbered Estates Act, 
1896, Section 12- A.)] 

2. (’81) 4 Mad 802 (307). (But it ceases to be sal6- 
able on his death unless it had been attached in> 
his lifetime.) 

[See (’89) 11 All 302 (303).] 

3 . (’04) 27 Mad 876 (376). 
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partition between a Hindu father and his sons the father will cease to have disposing 
power over the shares allotted to his sons.^* 

A'Hindu widow has no disposing power over property which she is entitled to 
enjoy for her life but which she is not entitled to alienate,^ See also cases under 
clause (n) below. 

A person in whose favour a retiring gratuity or bonus has been declared by a 
railway company, but which has not been completed by either a registered document 
or payment, has no disposing power over it so as to make it attachable in execution of 
a decree against him.® 

A member of a mutual benefit fund or society lias no disposing piwer over 
the monies which by rules of tho fund or society are payable after the death of the 
member to his nominee or legal heir.®* 

A person who holds properties in trust for another person or for other puriioses 
has no dispising power over them** and the corpus of the trust property in tho hands 
of the trustee cannot be attached in execution.^ Where X effects an insurance policy 
on his own life and it is expressed to bo for tho benefit of his wife or of his wife and 
children, such expression amounts, in cases to which tho Married Women’s Property 
Act applies, to a trust in their favour, and consequently X has no disposing ixiwer over 
tho iiolicy so as to enable his creditors to attach it in execution of a decree against 
him.** In cases to which tho said Act does not apply, tho simple declaration, (in tho 
absence of an assignment under Section 130 of the Transfer of Property Act, or a 
declaration of trust under Section 5 of tho Indian Trusts Act) does not create a trust 
in their favour, and AT has a disposing power over the policy which he can exercise for 
his own benefit and the policy can consequently bo attached in execution,® 

A person who has transferred his property to another has no longer a disposing 
]X)wer over it.®* Thus, money deposited under decree to the credit of a decree-holder 
who has already assigned his interest in the decree to another cannot bo attached by 
tho creditors of tho decree-holder unless tho transfer is proved to be not bona jide}^ 
Similarly, wlicro AT, a contractor, deposits materials on /Ps premises and the value 


3a. (’38) AIR 1938 Nag 2d (27, 29) : ILR (1938) 
Nag 136. 

(’37) AIR 1937 Mad 421 (425, 426) : ILR (1937) 
Mad 1(^4. (Motive behind partition is irrelevant 
and it is linmatorial to consider ■whether or not 
creditor was aware of partition — Properties al- 
lotted on partition for wife’s maintenance and 
daughter’s marriage — Such properties also are 
not liable to bo attached for father’s debt.) 

4. (’37) AIR 1937 Mad 8C4 (864). (Receiver of 
income of property can bo appointed.) 

(’23) AIR 1923 Bom 270 (280) : 47 Bom 597. 

[See also (’86) 10 Bom 342 (346).] 

5. (’24) AIR 1924 Bom 88 (88), 

5a. (»39) AIR 1939 Sind 15 (17). (Where the em- 
ployee died during service.) 

(’36) 162 Ind Cas 889 (892) (Mad). 

6. (’05) 1905 Pun L R No. 7, (Part of considera- 
tion left with mortgagee for defraying the ex- 
penses of the marriage of tho mortgagor’s 
daughter.) 

[See also (’78) 19Suth WR 226 (226). (Property 
placed in trust with a person as manager.) 


(1900) 24 Bom 400 (403). (Vendor, after ho receives 
the price, is a bare 'trustee for the voiidee.) 

(’31) AIR 1931 Bom 300 (301).] 

7. (’87) 15 Cal 329 (340, 341, 342) : 15 Ind App 1 
(PC). (But its surplus profits liable.) 

(’02) 6 Cal W N 663 (665, 667). (Of a decree 
against him personally.) 

(’21) AIR 1921 Oudh 119 (120, 121). (Decree 
against mahant — Asthal property cannot be 
attached.) 

8. See Section 6 of the Married Women’s property 
Act, 1874. 

[See (’38) AIR 1938 ]\Iad 234 (235) : I L R (1988) 
Mad 335. (Expression of intention only to be 
gathered from policy itself and not the proposal 
or the prospectus.)] 

9. (’13) 19 Ind Cas 736 (737) ; 37 Bom 471. 

(’28) AIR 1928 Cal 518 (621) : 55 Cal 1315. (Cre- 
ditor of the sons of the deceased assured can 
attach money payable under the policy.) 

9a. [See (’79) 4 Cal 402 (408) : 5 Ind App 211 
(PC). (Creditor cannot follow property into the 
hands of a bona fide purchaser for value.)] 

10. (’25) AIR 1925 Pat 372 (874). 
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thereof is advanced by A, A becomes in effect the purchaser of the materials and X 
has no longer any disposing power over them.^^ 

An auctioneer has no disposing power over the sale proceeds of goods sold on 
behalf of his client, except to the extent of his commission.^^ 

For other cases in which the judgment-debtor has no disposing power, see the 
undermentioned cases.^*^ 

The words “l)elonging to the judgment-debtor” in the Section do not mean 
“belonging to the judgment-debtor alone” and a judgment-debtor’s share in proi)erty 
which belongs to him and other x^ersons jointly is also liable to attachment and sale 
under this Section.^* 

7. Debts. — A ‘debt* is a sum of money which is noio payable or will become 
payable in the future by reason of a present obligation} In other words it means an 
actually existing debt, i.c., a perfected and absolute debt.* Thus, arrears of rent* or 
other monies^ which have become due are ‘debts’ and can bo attached and sold in 
execution. But a sum of money which may or may not become duo or the payment of 
which depends upon contingencies which may or may not happen is not a ‘debt.’* Thus, 
where A agrees to pay B Rs. 6,000 on a mortgage of B*s property and pays Rs. 3,000 
in advance, the balance of Rs. 2,000 agreed to be paid by A cannot be attached by a 
creditor of The reason is that the sum may not be paid by A in which case B will 
be entitled, not to a si)ecific performance of the agreement, but to damages.® Similarly, 


11. (’70) 2 N W P H C R 337 (337). 

12. (’01) 23 All 185 (136). 

13. (’16) AIR 1916 Lo^ Bur 21 (22). [Buddhist 
law — Joint property — Wife has no interest in, 
after divorce.) 

(’70) 5 Beng L R 882 (386). (Share of partner in 
the hands of a receiver. ) 

(’68) 10 Suth W R 149 (150, 151). (Money pay- 
able to sirdars as the wages of coolies over whom 
they are sirdars does not constitute a debt to the 
sirdars.) 

(’97) 19 All 256 (258). (Pre-emption price by the 
holder of a decree for pre-emption is not attach- 
able by his creditor.) 

14. (’87) AIR 1937 Cal 199 (200) : ILR (1937) 2 
Cal 48. 

Note 7 

1. (’37) AIR 1987 Nag 391 (393) : I L R (1938) 
Nag 402. 

(’09) 3 Ind Cas 492 (493, 494) : 36 Cal 936 (P B). 
(’25) AIR 1925 Cal 561 (568). (Judgment-debtor 
must have a vested interest in pnesenti in the 
amount.) 

2. (’38) AIR 1938 Lab 336 (336, 337). 

(’36) AIR 1936 Pat .572 (577). 

(’35) AIR 1935 Mad 181 (184) : 58 ^lad 693 (F B). 
(A debt duo to a judgment-debtor under a pro- 
missory note standing in the name of a third 
X)erson who holds it in trust for or on behalf of 
judgment- debtor is attachable.) 

(’26) AIR 1925 Cal 561 (563). 

(1857) 6 Moo Ind App 510 (623) (P C). (Attach- 
ment cannot be of an anticipating character so 
as to fasten upon some future state of property.) 
(’98) 22 Bom 89 (41). (Monies expected to reach 
the hands of a public ofticer cannot be attached.) 
(’28) AIR 1928 All 193 (193) : 50 All 507. (Rent 
. in respect of a period still in existence not 


susceptible of attachment.) 

(’80) 4 Bom 823 (326, 327). (If the Court receives 
notice from the alleged debtor that no debt 
exists, the Court should satisfy itself as to the 
existence or otherwise of the debt.) 

3. (’08)1908 All W N 129(129). (Although under 
agreement the lessee was to pay rent to third 
person.) 

4. (’37) AIR 1937 Bom 382 (383). (Amount due 
under insurance policy.) 

(’37) AIR 1987 Lah 608 (609). (Money left by a 
judgment. debtor with a vendee to whom he had 
sold property for payment to his creditors but 
which was not so paid within a reasonable time, 
can be looked upon as a debt due to the judg- 
ment-debtor and attached and sold in execution 
of a decree against him, though no time limit 
had been fixed for its payment to the creditors.) 
(’94) 16 All 286 (293, 294). (Prior to attachment 
and sale ascertainment of exact amount not 
necessary.) 

[But see (’83) 6 Mad 418 (419). (Decree for 
money not a debt.)] 

5. (’38) AIR 1938 Lah 336 (837). 

(’36) AIR 1936 Pat 672 (577). (A right to receive 
royalty depends upon the happening of circum- 
stances which are entirely contingent and hence 
cannot be attached as a debt under S. 60.) 
(1900) 27 C.al 38 (42). 

(’.33) AIR 1933 Rang 23 (24) : 11 Rang 116 (FB). 
(Sum which a person may or may not pay in 
his uncontrolled discretion is not a debt.) 

(’31) AIR 1931 Bom 288 (289, 291). (Money to be 
paid on condition of obtaining possession of 
property.) 

6 . (’86) AIR 1936 Lah 727 (728. 729) : 17 Lah 
270. (AIR 1935 Lah 141, Reversed.) 

(’08) 80 All 252 (254, 255). 
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a claim for profits^ or rent® or salary or annuity® or other claim^® not yet due but 
vrhicb might become due in the future is not a *debt.' 

R is important to remember that a debt may become due though yayahle in the 
futu7*e}^ 

Illustratvnis 

1. is entitled to get a monthly allowance from B payable on the 1st of every month. A”, a 
judgment-creditor of applies on the 21st December for the issue of an attachment (prohibitory order) 
in respect of a half of the allowance for the month of December. Held that the attachment could be 
validly made, inasmuch as the allowance for three weeks in December had already Income an existing 
debt though payable on the first of January.i2 The same principle will apply to interest payable* at 
fixed periods. 

2. A deposits certain moneys with B as security for the due performance and completion of a 
contract entered into by him. A', who has obtained a decree against A, can attach the amount depo- 
sited as money due and owing to A though it is not payable to him till the completion of the 
contract, and may even be forfeited.t^ 

Where the money is due as, for instance, by an agent or a vendee to his principal or vendor, 
it will ho a *‘dcbt” though the exact amount duo is not ascertained at the time of the attachment.^'^ 
But a mere claim for unliquidated is not a debt.^^ 

A claim over which no Court in British India has jurisdiction is not a debt 
liable to be attached, but the mere circumstance that the garnishee is, at the time of 
the application for execution, beyond the limits of British India would not, of itself, 
render the debt not liable to be attaclied.^® 

The word “debts” in this Section includes share of debts. A judgment-debtor’s 
share in a debt duo to the judgmeiit-debtor and other persons jointly can, therefore, be 
attached and sold in execution.^^ 


7 . (’08) 1908 All W N 101 (101) : 30 All 246, 
(Future profits of the village from lambardar.) 

(’01) 28 (3al 483 (485). (Future roots and profits 
from ghjitwiili tenure.) 

8 . (’28) AIR 1928 All 193 (193) : 50 All 507. (As 
the obligation is not comi)lctc.) 

(*26) AIR 1925 Rang 318 (319) : 3 Rang 235. 

9 . (1883) 11 Q B D 518, Webb v. Stenton. (As to 
salaries of public officers, see clause (i).) 

f09) 1 Ind Cas 186 (187) ; 31 All 304. (Future 
wages of lawyer’s clerk.) 

(*11) 11 Ind Cas 422 (425) (Cal). (Annuity not 
fallen due.) 

10. (’38) AIR 1938 Lah 583 (534) : I L R (1938) 
Lah 548. (Compensation money in the hands of 
Collector awarded under Land Acquisition Act 
is not a debt due to' the person whose land has 
been acquired until the money is tendered to 
him under S. 31 of the Act.) 

(’81) 8 All 12 (14). (Vendor and vendee — Pur- 
chase money payable on execution of conveyance 
not a debt until it is executed.) 

<’32) AIR 1932 Pat 311 (313) ; 11 Pat 584. 
(Gratuity sanctioned but not yet paid — Gift 
incomplete — Not attachable.) 

(1900) 27 Cal 38 (42). (Maintenance allowance to 
fall due in future.) 

(*84) 6 All 634 (636). (Gratuity sanctioned to A 
but not yet paid ^ Gift not complete — Cannot 
be attach.) 


(’71) 8 Bom H 0 R A C 150 (151). (Right to an 
account claimed by the representatives of a 
deceased partner is not a ‘debt’.) 

(1858) 27 L J Q B 234. (Verdict of jury giving 
liquidated damages is not a debt until the judg- 
ment is signed.) 

2 Hay 142. (Sum receivable by way of assignment.) 

11. (’37) AIR 1937 Bom 382 (383). (Amount due 
under a policy of insurance is a debt and is 
attachable under 8. 60 though it becomes pay- 
able only on death of the assured.) 

(’37) AIR 1937 Nag 391 (393) : I L R (1938) Nag 
402. (Sale procmls deposited in Court during 
confirmation of sale — Judgment- debtor not 
objecting to confirmation of sale — Surplus 
amount i)ayablo to judgment-debtor after con- 
firmation is a debt and can be attached.) 

(’08) 30 All 246 (247). 

(’71) 14 Moo Ind App 40 (60). 

(’69) 1869 Pun Ro No. 90. (Instalments payable 
by order of Court.) 

12. (’05) 9 Cal W N 703 (704). 

13 . (’20) AIR 1920 Low Bur 46 (47) : 56 Ind 
Cas 948 (948, 949). 

[See also (’86) 9 Mad 203 (206).] 

14 . (’94) 16 All 286 (294). 

15 . (1884) 12 Q B D 625 (529), Randall v. Lithgow. 

16 . (’81) 5 Bom 249 (252). 

17 . (’37) AIR 1937 Cal 199 (200) : I L R (1937) 2 
Cal 48. 
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8. Necessary vearin^ apparel, etc. Clause (a). — The necessary wearing 
apparel of a person cannot be attached in execution.^ The mangalsutra worn by a 
Hindu married woman cannot, according to Hindu religious usage, be parted with by 
her during the lifetime of her husband, and cannot therefore be attached in execution.^ 
Cooking vessels include vessels required for cooking operations, such as a thali and a 
gagru? 

9. Tools of artisans, implements of husbandry, etc. — Clause (b). — An 

* artisan’ is a person engaged in a mechanical employment. Musicians and washermen 
are not ‘artisans’ and musical instruments are not ‘tools of artisans.’^ Similarly, the 
instruments of a surgeon or a doctor do not come within this clause.^® But a sewing 
machine is a ‘ tool of an artisan.’^ In the undermentioned caso“® it was held that an 
artisan is not merely a person who is engaged in mechanical employment but a person 
who works in the production of some commodity, that whatever ho uses for the 
production of the commodity may be considered as his tools, and that therefore the 
utensils used by a sweet-meat vendor for preparation of sweets are tools of an artisan. 
But a person will not bo an “artisan” within the meaning of this Section unless ho 
employs himself in a handicraft personally and depends for his living essentially on the 
proceeds derived from that handicraft,^** 

CharakSt kadhais and planks of timber used by an agriculturist for pressing 
sugarcane grown on his field are implements of husbandry and are exempt from 
attachment.’^ 


The Sind Judicial Commissioner’s Court has held that the term “ implements of * 
husbandry” should be interpreted in a fair and reasonable spirit and not in a narrow 
sense and that the term will include an engine or a w'ater-pump as being necessary for 
the agriculturist to irrigate his fields.^® But, the Nagpur High Court has taken the view 
that implements would mean such instruments as the agriculturist handles in the 
course of his agricultural work and as driving a motor tractor cannot be regarded as 
manual work, it cannot be regarded as an “ implement of husbandry.”’’*** 

Such cattle and seed-grain as may, in the Court’s opinion, be necessary to 
enable an agriculturist to make a living are not attachable.^ Even the fodder required 
for the cattle is exempt from attachment.® The fact that the cattle have been pledged 
as security for a debt will not prevent the operation of this clause.® 

But it is necessary that the Court should express its oinnion that such cattle or 
seed-grain are necessary to enable the judgment-debtor to earn his liveliliood, before the 
exemption can operate,^ and if the necessity is disputed, the executing Court must 


Note 8 

1. (’72) 9 Bom H C R 272 (275). 

2. (’85) 9 Bom 106 (107). 

3. (’32) AIK 1932 All 344 (345) : 54 All 399. 

Note 9 

1. (’17) AIR 1917 Upp Bur 4 (6) : 2 Upp Bur Rul 
133. 

la. (’33) AIR 1933 Lah 936 (936) : 15 Lah 26. 
(Not an artisan.) 

2. (’28) AIR 1923 Nag 289 (289): 19 NagLR22. 
2a. (’35) AIR 1935 All 848 (848). 

[See alfio (”32) AIR 1932 All 344 (345) ; 54 All 
399. (One who practises the art of soap-making 
is an artisan — The paraphernalia of soap 
factor}' are tools and are exempt.)] 

2b. (’39) AIR 1939 Lah 388 (392) (P B). 

3. (’24) AIR 1924 Bom 294 (294, 295). 


(’28) AIR 1928 Lali 943 (944). 

3a. (’39) AIR 1939 Sind 96 (97). (An engine or a 
water-pump is necessary for the agriculturist to 
irrigate and cultivate his fields and earn his 
livelihood as an agriculturist and therefore it 
comes within the term ’implements of hus- 
bandry,’) 

3b. (’39) AIR 1939 Nag 3 (4) : I L R (1939) Nag 
355. (Motor tractor is not ’’implement of hus- 
bandry,” more so when not used for agriculture 
but for driving flour mill.) 

4. (’21) 61 Ind Gas 777 (778) (All). 

5. (’07) 1907 Bun Re No. 82, p. 406. (Case gov- 
erned by Civil Procedure Code and the Punjab 
Land Revenue Act.) 

6. (’21) 61 Ind Cas 777 (777) (All). 

7. (’83) 10 Gal 39 (40). (Execution Court only can 
decide the point.) 
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decide it. The Section is only intended for the benefit of indigent agriculturists and an 
attachment of such cattle and seed*grain will be valid where the judgment-dcbtor is 
easily able to replace them.® 

10. Houses, etc., of agrioulturists — Clause (c). — The object of proviso (c) 
to this Section is that an agriculturist should not be deprived of his means of livelihood 
by having his house and other buildings taken from him.^*^ ‘Agriculturist * means a 
person who earns his livelihood wholly or principally by cultivating land cither per- 
sonally or through servants.^ It is not necessary that ho should own tho lands he 
cultivates.® He may be a proprietor or a tenant® or even a person who without being 
either, earns his wages by cultivating tho land of his employer."* The test is, in each 
case, what is the chief source of his livelihood^ If it is other than by cultivation of 
land he is not an agriculturist though ho may also cultivate lands.® Thus, a large landed 
proprietor or zamindar is not an agriculturist even though his solo income is from land, 
unless his chief source of income is by cultivating lands cither personally or through 
servants.^ The onus lies on the person claiming tho exemption to establish that his 
chief source of livelihood is by cultivation of land.® The Nagpur High Court has, in a 


8. (’20) AIR 1920 Sind 14(15): 13 Sind L R 210. 

(’83) 10 Cal 39 (40). 

(’21) 01 Ind Gas 777 (778) (All). 

9. (’15) AIR 1915 Mad 320 (321). 

Note 10 

la. (’32) AIR 1932 All 608 (508): 54 All 736. 

1 . (’39) AIR 1939 Tiah 40 (41). 

(’38) AIR 1938 Lah 72 (72):ILR (1938) Lali 374. 
(‘Agriculturist’ means person who carries on and 
makes living by tillage and not mere owner of 
land.) 

(’37) AIR 1937 Mad 651 (653): ILR (1937) Mad 
777(FB). (The tost is not whether agriculture is 
the sole, main, chief or principal source of his 
income.) 

(’35) AIR 1935 All 448 (448). 

(’23) AIR 1923 Bom 12 (13). (Case decided under 
Dekkhan Agriculturists’ Relief Ac t, Sec. 2.) 

(’33) AIR 1933()udh79(79). (Patwari is Govern- 
mc]it servant and not agriculturist.) 

(’32) AIR 1982 Oudh 76 (76). 

(’27) AIR 1927 All 601 (603). (Obiter.) 

(’88) 12 Bom 303 (365). (Kxemption limited to 
agriculturists in the strict sense and in that solo 
character.) 

{’16) AIR 1916 Cal 891 (801). * Means common 
agriculturist sucli as lives in tins country.) 

(’17) xVIR 1917 All 427 (428). 

(’97) 1897 Pun Re No. 47, p. 212. (Mere owner of 
land not an agriculturist.) 

(’28) AIR 1928 Lah 132 (133). 

(’26) AIR 1926 All 432 (433). 

(’16) AIR 1916 All 332 (332). (Person owning 20 
bighas and tenant of 50 bighas and whose chief 
occupation is agriculture is an agriculturist.) 
[See (’38) AIR 1938 Nag 866 (367): I L R(1938) 
Nag 461. (Agriculture need not bo tho solo 
means of livelihood.)] 

2 . See cases in foot-notes (3) and (4) below. 

3 . (1900) 13 C P L R 30 (32). 

4 . (’88) AIR 1938 Nag 366 (369); T L R (1938) 
Nag 461. 

(’17) AIR 1917 Bom 253 (253): 41 Bom 475. 


5. (’27) AIR 1927 Mad 342 (343). (Chief moans 
and not simply one means determines profession.) 

(’31) AIR 1931 Nag 8 (9): 26 Nag L R 295. (Sub- 
stantial portion of livelihood by cultivation 
though somo portion by skilled labour.) 

(’31) AIR 1931 All 20 (20). (Main source of liveli- 
hc^od to be agriculture.) 

[But see (’28) AIR 1928 Nag 23 (24). (Whero 
this proposition is doubted.)] 

6 . (’36) AIR 1936 Lah 532 (533). 

(’36) AIR 1936 Posh 151 (152). (Person living 
upon trade — Pleasure garden appurtenant to 
house — House and garden are not exempt from 
attachment.) 

(*35) AIR 1935 All 292 (292). (The cultivation of 
land by hired labourers by a person who has a 
diHereiit occupation cannot constitute that per- 
son an agriculturist.) 

(’35) AIR 1935 All 448 (449). 

(’25) AIR 1925 Oudh 365 (365). 

(’21) 63 Ind Cas 681 (682) (Cal). 

7. (’39) AIR 1939 Lah 40 (41). 

(’.38) AIR 1938 All 85 (86). (Judgment- debtor 
having two sources of livelihood, /.amindari and 
cultivation — Zamindari main source — Judg- 
ment-debtor is not agriculturist.) 

(’38) AIR 1938 Mad 922 (923). 

(’26) AIR 1926 Mad 350 (351) : 49 Mad 227. 
(Large landed proprietor.) 

(’32) AIR 1932 Oudh 76 (76). (Do. AIR 1926 Mad 
360 followed.) 

(’13) 19 Ind Cas 125 (125): 35 All 307. (This was 
however doubted in A I R 1928 All 211 by 
Ashworth, J., sitting as a single Judge.) 

(’27) AIR 1927 All 601 (603). 

(*17) AIR 1917 All 427 (428). 

[See also (’37) AIR 1937 Mad 551 (553) : I L R 
(1937) Mad 777 (P B) . (Dissenting from observa- 
tions of Coldstream J. in AIR 193G Lah 737.)] 

8. (’36) AIR 1936 Lah 532 (533). 

(’25) AIR 1925 All 432 (433). 

(’27) AIR 1927 Lah 810 (811). 

(’23) AIR 1923 Bom 12 (13). 
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recent decision, expressed the view that the question whether a person is an agricul- 
turist or not is not a question turning on the source of the income or livelihood but on 
the nature of the employment or occupation and that the solo test for determining 
whether a ixjrsoii is an agriculturist or not is whether his occupation is that of a person 
cultivating the soil eitlier personally or through servants whose activities he directs. 
The Allahabad High Court has also held in the undermentioned case**** that the term 
‘agriculturist’ in clause (c) refers to an occupation. The Lahore High Court has, in a recent 
Full Bench decision, held that the true test is whether a man personally engages 
himself in tilling the soil and whether this occupation is essential to his maintenance. 

A person who lets out his land to another for cultivation, reserving either money 
or produce as rent is not an agriculturist,® the reason being that in such a case neither 
his occupation nor the chief source of his livelihood will be the cultivation of land. A 
person, however, does not cease to he an agriculturist by the mere fact that he has 
obtained permission to build houses on a portion of the land which was formerly his 
occupancy tenancy,®^ or because he has turned an Akali.^® Nor does the fact that a 
person owns a vast extent of land which he cultivates himself or through servants make 
him any the less an agriculturist.^®* 

The house of an agriculturist is exempt both from attachment and sale. Hence, 
where a judgment-debtor is not an agriculturist at the date of the attachment of his 
house but by a change of circumstances becomes one subsequently and is an agricultu- 
rist at the time of the proceedings for the sale of the house, the house cannot be sold in 
execution.^®** 

Whei'e a person is proved to be an agriculturist, the houses and other buildings 
belonging to and occupied by him are exempted from attachment.^^ The exemption 
from attachment under this clause depends upon the property being that of an agricul- 
turist at the time when the decree-holder seeks to execute the decree against it. Thus,, 
where the decree-holder seeks to attach a dwelling-house belonging to the deceased 
debtor in the hands of his legal representative, the legal representative can claim 
exemption if he occupies the same as an agriculturist.^^ But, the Lahore High Court 


8a. (’38) AIR 1938 Nag 366 (369): ILR (1938) Nag 
461. (A person may bavo many occupations— If 
one of them is agriculture and for that purpose 
a house or building is occupied, protection can 
he claimed.) 

8b. (’35) AIR 1935 All 292(292). (The cultivation 
of land by hired labourers by a person who has 
a different occupation cannot constitute that 
person an agriculturist.) 

8c. (’39) AIR 1939 Lah 388 (393) (F B). 

9. (’38) AIR 1938 Nag 366 (369): ILR(1938)Nag 
461. (Overruling AIR 1920 Nag 45 and AIR 1927 
Nag 374.) 

(’30) AIR 1930 Lah 191 (191). (Temporary letting 
out of land.) 

See also cases cited in Foot-Note 7 above. 

[But see (’30) AIR 1930 Lah 191 (191). (In this 
case it was held that the judgment- debtors 
who had for years been tilling their land could 
not, by reason of their temporary letting out 
of the land, bo considered to have lost their 
status as agriculturists.)] 

9a. (’32) AIR 1932 All 499 (499). 

10. (’25) AIR 1925 Lah 331 (831). 

10a. (’38) AIR 1938 Nag 366 (369) : I L R 1938 
Nag 461. 


[See (’36) AIR 1986 Rang 215 (215). (The mere 
fact that the judgment-debtor owns 150 acrea 
of land makes no difference when there is evi- 
dence to the effect that he cultivates 25 acres^ 
while the rest of the land is cultivated by his 
son who devotes all the profits to paying off his 
father’s debts — That docs not render the judg- 
ment-debtor a zamindar or a rent receiving 
landlord.)] 

10b. (’38) AIR 1938 All 85 (86). 

11. (’36) AIR 1986 Bom 316(319). (House should 
be in actual occupation.) 

(’17) AIR 1917 All 10 (11): 39 All 120. 

(’32) AIR 1982 All 499 (500). 

(’33) AIR 1938 Nag 80 (81); 29 Nag LR106. (All 
the buildings are exempt even though a portion 
of the building is enough to enable the judgment- 
debtor to earn his livelihood as an agriculturist.) 

(’24) AIR 1924 Lah 226 (227). 

[Sec (’33) AIR 1933 Lah 1010 (1010). (House 
occupied by insolvent agriculturist as lessee is 
not saleable by Official Receiver.)] 

[See also (’88) AIR 1988 Rang 227 (229) : 11 
Rang 372 (FB). (Occupation must be in good 
faith and for purposes of agriculture.)] 

12. (’88) 7 Bom 680 (682). 
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has held that under this clause, the exemption attaches to the property itself and not 
to the person holding the property for the time being, so that where a decree is sought 
to be executed against a person as the legal representative of a deceased judginont- 
debtor who was an agriculturist and who was in occni)ation of the house, the legal 
representative would bo entitled to the protection of this clause although he may him- 
self not be an agriculturist.^^* In a recent decision of the Lahore High Court, however, 
a view similar to that of the Allahabad High Court has been expressed.'-** Where an 
agriculturist mortgages his house with possession to another but is in occupation as a 
tenant under the mortgagee, there is a conflict of decisions as to whether such occupa- 
tion comes within this clause. It has been hold by the Oudh Chief Court that this 
clause will not apply to such cases, the reason given being that the clause contemplates 
occupation by an agriculturist as owner and not as tenant.'^*^ A contrary view has been 
taken by the Lahore High Court.'^® The words “occupied by ’* mean living in or using 
for agricultural purix)sos.^^ It is not necessary therefore that the house should be the 
dwelling-house of the agriculturist provided it is “occupied by" him as an agricultu- 
rist.'* Thus, the town residence of an agriculturist is not exempt from attachment,'®^ 
but it will be so exempt, if he takes his cattle there and spends his nights there, even 
thougli ho has a house in the vicinity of his lands.'® 

But it is only the house or other building with its appurtenances that is exemp- 
ted from attachment.'^ A vacant site is not exempted from attachment oven though 
used by an agriculturist for storing manure and fodder.'® A house or building occupied 
by an agriculturist will be exempt from attachment, even if the;house is in a dilapi- 
dated condition unless the owner is proved to have no intention to rebuild.'® 


A propei'ty which is not necessary for agricultural purposes is not exempt from 
attachment, though occupied by the agriculturist.-® 


(’32) AIR 1932 All 608 (608): 54 All 736. 

(’28) AIR 1928 All 211 (212). 

12a. (’38) AIR 1938 Lah G08 (609). 

[Sec also (*36) AIR 1936 Lah 895 (896). (Deceas- 
ed debtor not agriculturist — Property attached 
during his lifetime — Legal repr<^8entutive not 
entitled to protection although himself an agri- 
culturist.)] 

12aa. ('39) 41 Pun L R 524 (526). 

12b. (’36) AIR 1936 Oudh 165 (156). 

12c. (’88) AIR 1938 Lah 736 (737). 

[See also (’33) AIR 1933 Lah 1010 (1010).] 

13. (’38) AIR 1938 Lah 469 (460;. 

(’38) AIR 1938 Nag 366 (367): I L R (1938) Nag 
461. (If buildings are occupied by a farmer 
when he is farming a big farm they do not cease 
to be occupied by him as an agriculturist simply 
because his farm shrinks to more modest propor- 
tions, if the various parts are i n actual use for agri- 
cultural purposes. AIR 1919 Nag 54, Followed.) 
(’37) AIR 1937 Lah 113 (114). (Not used for agri- 
cultural purposes — No exemption.) 

(’37) AIR 1937 Lah 200 (201). 

(’86) AIR 1936 Rang 215 (216). 

(’85) AIR 1935 Nag 59 (60). 

(’85) AIR 1985 Lah 894 (895). (House used bona 
fide for agricultural purpose — Mere fact that he 
has open sites for agricultural purpose does not 
•deprive him of the exemption.) 

(’84) AIR 1984 Lah 614 (615). 


(’30) AIR 1930 Lah 1034 (1035): 12 Lah 367. 

(’34) 147 Ind Cas 676 (676) (Lah). 

(’26) AIR 1926 Lah 230 (230, 231). 

14. (’19) AIR 1919 Nag 54 (55): 15 Nag L R 83. 
(’27) AIR 1927 Lah 66 (66). (House owned and 

occupied by him as such only is exempted.) 

(’09) 2 Ind Cas 983 (983): 1909 Pun lie No. 65. 
(Unused khurli attachable.) 

15. (*35) AIR 1985 Pat 496 (497). 

(’05) 7 Bom L R 685 (686). 

(’34) AIR 1934 Lah 614 (615). (House used as 
shop where liquors were sold — Not exempt.) 

(’18) AIR 1918 All 250 (251). 

[But tee (’26) AIR 1926 Lah 230 (231).] 

16. (’26) AIR 1926 Lah 280 (230). 

(’30) AIR 1930 Rang 129 (129) : 7 llang 766. 
(House occupied by him in village and also hut 
in field, both are exempted.) 

17. See cases in foot-note (18). 

(’27) AIR 1927 All 214 (214). (House in ruins can 
hardly be called a house.) 

18. (’02) 1902 Pun Re No. 59, p. 221. 

(’17) AIR 1917 Lah 21 (22). (House docs not 
include vacant site.) 

19. (’28) AIR 1928 Nag 23 (23). (Before such a 
house is liable to attachment, it must be proved 
that there is no intention to re-construct it or 
that it has been abandoned.) 

20. (’29) AIR 1929 Lah 181 (182). (Property 
more than sufficient.) 
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SMiiOB 60 As has been seen in Note 3 above that this Section does ngt apply to ndortgage 

Ho«m 10-11 decrees. Where, therefore, the house of an agriculturist is specifically mortgaged by 
him, the house can be sold in execution of the mortgage decreo,^^ unlesis it is appurte- 
nant to an agricultural holding which is not transferable by law.^^ 

. The exemption in tiiis clause being intended only for the benefit of the judg- 
ment-debtor, it can be waived by him.^^‘ Thus, where a judgment-debtor agriculturist 
agrees to give his house as security for the amount of the decree^^ dr agrees, in consi- 
deration of time being given to him, that his house may be sold in default of payment 
w^ithin the extended time, he cannot claim the exemption subsequently.^^ Similarly, 
where the judgment-debtor does not claim the exemption during the execution pro- 
ceedings, he cannot raise it in a suit for possession by the purchaser.®^ But it is not 
necessary for him to raise liis objections at the earliest possible stage in the execution 
proceedings."® . 

Under Section 266 of the old Code only the materials of a house occupied by an 
agriculturist w’ere exempted from attachment.^^ But it was held that even a ho^lse 
could not bo attached if it was occupied by an agriculturist as such."® The present Sec- 
tion has now been drafted in conformity with this view. 

See the cases cited bolow^® as to the effect of the amendment of this clause by 
the Punjab Relief of Indebtedness Act of 1934, Section 35. 

11. “Books of aoGOunt’’ — Clause (d)# — Under the Code of 1859 there was 
no express i)rovision exempting account books from attachment. But it was held by. 
the Courts, applying the Common Law rule of exemption, that such books were not 


<*84) AIR 1934 Lah 1G8 (169). (Two houses of 
agriculturist attached — Finding that ono is 
sufficient for occupation for agricultural purposes 
— Other held fo bo attachable.) 

21. (’79) 4 Bom 25 (26). 

(*89) 1889 Pun Re No. 1, p. 1. (Property not 
oxtra commercium.) 

f’ll) 9 Ind Gas 825 (82.5) (All). 

(’ll) 34 All 25 (28, 29. 30) (F B). 

(’24) AIR 1924 All 328 (.3.36) : 46 All 489 (F B). 

(’15) AIR 1915 All 459 (4.59). 

[See also (’38) AIR 1938 Nag 544(544). Agricul- 
turist mortgaging his house — Protection is 
waived.)] 

22. (’1.5) AIR 1915 All 459 (459). 

(’12) 34 All 25 (30) (P B). 

(’19) AIR 1919 All 222 (223). 

(’09) 1 Ind Gas 362 (363) (Cal). (Homestead in 
town of Comillah is not transferable in law.) 

(’ll) 9 Ind Gas 931 (931) : 33 All 136. 

22a. (’39) AIR 1939 Lah 316 (318). (Agricul- 
turist waiving objectiou to attachment of house 
and agreeing to sale of house in execution — 
Section 60 does not protect house from attach- 
ment and sale.) 

(’38) AIR 1988 Nag 544 (544). 

(’87) AIR 1937 Lah 100 (101). 

(’86) AIR 1936 Lah 7.37 (7.38). 

(’27) AIR 1927 Pat 233 (233) ; G Pat 254. 

(’20) AIR 1920 Gal 424 (425). 

23. (’35) AIR 1935 Lah 164 (164). 

(’27) AIR 1927 Pat 233 (233) : 6 Pat 254. 

[Sec also (’37) AIR 1937 Lah 939 (940). (Offering 
house as security and thereby obtaining time 
for payment of decretal amount.)] 


24. (’20) AIR 1920 Gal 424 (425). (Compromise 
decree.) 

25. (’03) 28 Bom 125 (128). 

(’13) 19 Ind Gas 591 (694) ; 37 Bom 415. 

(’18) AIR 1918 All 305 (306) : 40 All 660. (Sale 
becomes conclusive.) 

(’31) AIR 1931 All 112 (113) : 52 All 1027. 

26. (’86) 38 Pun L R 669 (669, 670). (Objection 
two days prior to sale — Entertainable.) 

(’35) AIR 1935 Lah 942 (943). 

(’30) AIR 1930 Nag 11 (12). 

(’30) AIR 1930 All 727(729). (No objection taken, 
but Court otherwise becomes cognizant — Relief 
to be granted.) 

27. (’82) 1882 All W N 13 (13). 

28. (’83) 7 Bom 630 (631). 

29. (’39) AIR 1939 Lah 50 (51). (Judgment- 
debtor’s house lent to and occupied by his sous 
who arc ihdependent proprietors living apart 
held not exempt from attachment.) 

(’38) AIR 1938 Lah 459 (460). (Property validly 
and legally vested in Official Receiver in 1933 — 
Amendment coming into force in 1935 does not 
divest him of such property — Succession open- 
ing out long after vesting of property — Legal 
representatives can claim no exemption.) 

(’87) AIR 1937 Lah 100 (101). (The effect of the 
amendment of S. 60, by the Punjab Relief of 
Indebtedness Act, is that if a house is reserved for 
the personal occupation of the judgment-debtor, 
then it is saleable only if it has remained un- 
occupied for more than a year ; otherwise only a 
house actually occupied by the judgment-debtor 
is exempt.) 
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flaleable property aiiid could not be seized in execution.^ It was, however, held that the 'Sdotibn 60 
Court could require the judgment-debtor to produce them in Court.* The provision Votes 11-13 
exempting books of account from attachment and sale was introduced in the Code of 
1877, and is now incorporated in clause (d) of this Section. 

12. Right to sue for damages — Clause (e). — It has been seen in Note 4 
above that a more right to sue is not ‘ property’ at all and cannot be attached and sold 
in execution.^ It follows that a mere right to sue for damages cannot bo attached and 
eold* and if sold, the purchaser will not get any right or title thereby.* It has however 
been held by the Sind Judicial Commissioner’s Court that the words ' a mere right to 
sue for damages’ are restricted to damages arising from bodily or mental suffering or 
injury to the person or reputation of the debtor and not to damages for breaches of 
contract,^ The case was one under the Insolvency Act and the question was whether 
a right to sue for damages for breach of contract vested in the Official Receiver. It is 
submitted that the decision must bo regarded as being applicable only to the facts of 
the particular case, and cannot be taken to lay down the correct law as to the interpre- 
tation of this clause. 

A right to claim mesne profits for wrongful possession is a right to sue for 
damages and cannot be attached.® Where, however, a decree has been passed awarding 
damages, it can be attached.® 

A right to get a reconveyance and possession of property which has been sold 
with an agreement of reconveyance is property and is attachable in execution.^ 

13. Right of personal serylce — Clause (f). — A right of personal service 
cannot bo attached and sold in execution of a decree, though private alienations thereof 
are not absolutely prohibited.^ Thus, the right of a gangaputra to receive offerings 
from pilgrims on the banks of the Ganges is a right of personal service and cannot bo 
attached and sold in execution,* Similarly, a 'oriiti which is a priestly office by virtue 
of which certain personal services are performed on behalf of pilgrims,* or a hirt 
mahahrahmani or hirt jajinani, which is a right to officiate at the funeral ceremonies 
of Hindus dying within a particular locality,^ cannot be attached and sold. But the 
interest of an utpat (priest officiating in the Pandharpur temples) in the net balance of 

^(’83) 9 Cal 695 (697). 

6. (’71) 16 Suth W R ‘34 (34). (See “ other sale- 
able property,” mpra.) 

7. (’21) AIR 1921 Mad 498 (602). 

[See also (’87) 14 Cal 241 (244).] 

Note 13 

1. (’36) AIR 1936 Pat 10 (10). 

(’89) 23 Bom 131 (135). (Also opposed to Hindu 

law and public policy.) 

2. (’29) AIR 1929 Oudh 444 (445) : 5 Luck 206. 

(But right of occupation of particular spot 
attachable.) 

3. (’86) 10 Bom 896 (397 , 398). 

(’88) 12 Bom 366 (367). (Under the Hindu law, 

vritties are to bo regarded as generally extra 
commercium.) 

[See (’84) 8 ^m 185 (187). (But if the decree 
directs the sale of vritti, the execution Court 
cannot go behind it, but must sell it.)] 

4. (’18) AIR 1918 All 380 (380). (Although in 
Hindu law such a right is immovable property.) 

(’71) 16 Suth W R 171 (171). (Such a right 
intangible and impalpable.) 

(’89) 1889 AU W N 169 (169). 


Note 11 

1. (1865) 3 Bom H 0 R O C 42 (43). 

(’71) 3 N W P 11 0 R 334 (335). 

Note 12 

1. (1865) 3 Suth W R Misc 18 (18). 

(’70) 14 Suth W R 152 (153). (Right to sue to 
set aside a sale.) 

(’74) 6 N W P H C R 95 (97). (Right to sue for 
damages.) 

(1865) 3 Suth W R Misc 16 (16). (Right to appeal.) 

2. (’35) AIR 1935 Nag 135(137) : 31 Nag LR 235. 
-(’25) AIR 1925 Sind 98 (99). (Damages for breach 

of contract.) 

(’31) AIR 1931 Oudh 898 (399). (Possible right on 
a contract to be decided in a ponding appeal.) 
(’19) AIR 1919 Mad 864 (864). (Right of mulgani 
tenant in South Kanara to compensation for 
improvement.) 

3. (’25) AIR 1925 Sind 98 (99). (Since sale 
becomes invalid.) 

4. (’24) AIR 1924 Sind 89 (91) : 17 Sind L R 52. 
(Liquidated damages, if attachable — Quaere.) 
[See also (’25) AIR 1925 Bind 159 (162) : 10 Sind 

L R 286.] 


8CPC. 39. 
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the offerings to the deity is not exempt from attachment and sale.^ Jatri bahi which 
is a list of the names and address^ of pilgrims who are the clients of a Gayawal judg. 
ment-debtor and which can be used only by him in order to perform personal service 
to the pilgrims cannot bo attached and sold in execution.^ 

A right to receive the offerings made at a temple is liable to attachment and 
sale in execution when such a right is independent of an obligation to render services 
of a personal nature such as officiating at the worship.^ 

Where it is shown that there is a custom to transfer by private treaty palas for 
worship of certain deities, there will be no objection to transfer the same by execution, 
limiting the class of persons entitled to bid and eventually purchase the property.^ 


14. Stipends and dratnitles alloved to pensioners — Clause (g). — The 

word "pension” in this clause must be construed as having the same meaning as jt has 
under Section 11 of the Pensions Act (XXIII of 1871).^ Under that Section two essen- 
tials are necessary in order to constitute a grant a ‘pension’ — 

1. it must be a periodical allowance, and 

2. it must be a grant, not in respect of any right, privilege, perquisite or 

office, but on political considerations or on account of past services or 
present infirmities or as a compassionate allowance? 


A grant of a sum of money or land revenue* or of a zamindary^ or other land*' 
is not a pension, for it is not a periodical allowance. A grant of an annual sum of 
money made by Government as compensation for resumption of the grantee’s land is 
not a pension,* for it is not granted on political grounds or for past services or present 
infirmities or as a compassionate allowance. Similarly, a toda giras haq is not a 


pension as it is a grant in respect of a right 

5. (’27) AIR 1927 Bom 148 (144). 

6. (’22) AIR 1922 Pat 556 (556) : 1 Pat 619. 

7. (;36) AIR 1936 All 131 (138) : 58 All 457. 
(Right of a panda to receive offerings.) 

8. (’35) AIR 1935 Pat 131 (182). 

Note 14 

1. (’14) AIR 1914 Gal 765 (766). 

(’09) 31 All 382 (384). 

(’04) 26 All 617 (621). 

(’31) AIR 1931 P 0 160 (161) : 59 Cal 1 : 68 Ind 
App 215 (P C). (26 All 617 Approved — The 
^ord has the same meaning it has in S. 6 of the 
Transfer of Property Act.) 

[But tee (’87) AIR 1987 Lah 178 (179) : I L R 
(1987) Lah 415. (Not permissible to refer to the 
various provisions of the Pensions Act to hud 
out the true import of the word '’pensions” in 
the Civil Procedure Code.)] 

2. (’37) AIR 1937 Nag 202 (203). (“Pension” 
implies periodical payments — It does not apply 
to rent of property drawn by a person as limited 
owner thereof.) 

(’80) 4 Bom 482 (436). (Toda girai haq is not a 
pension.) 

(*34) AIR 1934 Lah 881 (881). (Compensation to 
dethroned Princes is political pension and hence 
Ala Jagirs in Ambala District are political pen- 
sions and thus exempt from attachment.) 

(’14) AIR 1914 Cal 765 (766). 

3. (’09) 4 Ind Gas 1057 (1057) (Mad). 

(’30) AIR 1980 Nag 184 (134). (Sum payable by 
Government as compensation in respect of jagir 


, privilege, perquisite or office.’^ A malikana 

land taken over by Government.) 

(’30) AIR 1930 Lah 816 (817). (Grant of land 
revenue — Not pension.) 

(’02) 1902 All W N 161 (162). 

4. (’04) 26 All 617 (621, 622). 

5. (’88) AIR 1938 Nag 269 (270). (Grant of fields 
rent-free to grantee for his maintonance and in 
consideration of his rights as Deshmukh, Desh- 
pandia and Sirmukaddam — No pension.) 

(’37) AIR 1987 Nag 202 (203). (Grant of inam 
lands for holding ofiice of Deshpandia liable to 
attachment.) 

(’17) AIR 1917 P C 94 (96) (P C). (Land granted 
in lieu of pension.) 

(’09) 81 All 882 (884, 386). 

(’14) AIR 1914 All 475 (476) : 36 All 318. (Grant 
of land for political considerations to A for life 
and as an absolute estate to A’s descendants.) 
(’31) AIR 1931 P C 160 (161) : 58 Ind App 215 : 
59 Cal 1 (P C). (Rents from properties granted 
by Government for maintenance of dignity oi 
donee — No pension.) 

6. (’04) 8 Gal W N 665 (667). 

7. (’76) 1 Bom 203 (207). 

(’80) 4 Bom 482 (436). 

(’09) 2 Ind Cas 271 (272) : 33 Bom 268. (Case 
under Toda Giras Allowance Act VII of 1887.) 
[See (’92) 16 Bom 731 (784, 735). (Case of desai- 
giri hak — See Pennons Act, Bs. 4 and 11. 
Similarly a Babuana allowance granted in lieu 
of maintenance is not inalienable during the 
lifetime of grantee.)] 
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allowance payable from a Government treasury is in the nature of a pension and can- 
not be attached in execution of a money decroeJ^ 

A pension granted by the Government by virtue of a treaty obligation con- 
tracted with another State® or for other reasons of State® is a political pension and is 
exempt from attachment under this Section.^® Thus, a wasiJca allowance which is 
guaranteed by the British Government by the Treaty of the 17th August 1825 in 
consideration of the loan of 1826 by the then Buler of Oudh, is a political ponsion.^^ 
Similarly, the pensions granted by the Government to the descendants of the families 
who at one time occupied the throne of Ceylon, or to the members of thd Mysore 
family,’® or to the descendants of the Nawab of Carnatic,^^ or pensions granted by a 
foreign State by arrangement with the Government of India to a deposed Maharaja,’® 
are all political pensions. 

Ajahgir may be a political pension,’® but there is no initial presumption that 
it is so’^ and the Court should inquire, in each case, into the nature of the jahgir and 
see whether it is liable to attachment.’® Where the jahgir is in the nature of a pension 
it will be exempt from attachment.’® 

Political pensions and other Government pensions are exempt from attachment 
so long as they are in the hands of the Government, notwithstanding the fact that the 
amounts have become due?^ The character of the fund remains unchanged so long as it 
remains unpaid in the hands of the Government,*’ but once the money is received by 
the pensioner it becomes subject to all the incidents attached to his properties and can 
be attached like any other monies in his hands.** 

Pensions not granted by Government are private pensions?^ These are not 


e^m pted from attachment but they are 

7a. (12) 13 Ind Gas 194 (194) (All). 

[See also (’78) 8 Cal 414 (416). (Specific amount 
then due was held attachable.)] 

8 . (’90) 18 Cal 216 (223) : 17 Ind App 181 (PC). 

9. (’37) AIR 1937 Lah 178 (179): ILR (1937) Lah 
415. (Jagir that was realized in the shape of an 
assignment of land revenue and was granted in 
lieu of the relinquishment of the sovereign rights, 
with a view to retain their alliance or good- 
will, was held to bo 'pension’ within the meaning 
of clause (g). Affirming 38 Pun L R 631.) 

(’03) 26 Mad 423 (427). 

10. (’27) AIR 1927 Mad 604 (606) : 60 Mad 711. 

11. (’09) 4 Ind Cas 145 (148, 155): 12 Oudh Cas 323. 
[See also (’19) AIR 1919 Oudh 252 (252) : 21 

Oudh Gas 329.] 

12. (’03) 26 Mad 423 (425). 

13. (’67) 7 Suth W R 169 (169). 

14. (’69) 4 Mad H C R 277 (279). 

15. (’27) AIR 1927 Mad 604 (606, 607); 50 Mad 711. 

16. (’88) 1888 Pun Re No. 133, p. 361. 

(’37) AIR 1937 Lah 178 (179) ; ILR (1937) Lah 
415. (Jagir in shape of an assignment of land 
revenue.) 

(’87) AIR 1937 Lah 211 (214). (Government 
granting income of certain water mills as jagir 
— Jagirdar leasing out water mills — Income 
from lease cannot be attached.) 

17. (’30) AIR 1930 Lah 816 (818). 

(’28) 111 Ind Cas 888 (839) (Lah). 

18. (»98) 1898 Pun Re No. 47. (Before jagir in- 
comecould be attached, the Court should enquire 


attachable only as 'debts* or as ‘property 

into the nature of the jagir, as some jagir incomes 
are liable to attachment while others are not.) 
(’82) AIR 1932 Mad 417 (417). (Jagir— Grant of 
land revenue — Liable.) 

(’88) 1888 Pun Re No. 133, p. 361. (Money paid 
by the lambardars of a village to a judgment- 
debtor due to him as jagir income may be 
attached.) 

(’04) 1904 Pun L R No. 92. (Do.) 

(’14) AIR 1914 Cal 766 (765). (Jagir without 
power of alienation— Standing crops are attach- 
able.) 

(’22) AIR 1922 All 429 (429) : 44 All 697. (Onus 
whether a pension is within B. 7 of the Pensions 
Act and so is attachable is on the decree-holder.) 

19. (’90) 1890 Pun Re No. 137, p. 439. 

(1900) 1900 Pun Re No. 35, p. 129. (But where a 
mortgage decree for sale of the jagir is passed it 
is liable to sale.) 

20. (’70) 6 Mad H 0 R 371 (372). (Arrears of 
yeomiah pension accidently accumulated are not 
liable to attachment.) 

21. (’08) 26 Mad 69 (71). 

22. (’09) 4 Ind Gas 145 (154) : 12 Oudh Gas 323. 
(’67) 1867 Pun Re No. '79. (Money virtually be- 
coming the property of the judgment-debtor and 
lying in deposit in the Government treasury at 
his call is attachable.) 

(’03) 26 Mad 69 (71). 

23. For example ransions granted by Railway 
Companies to their servants. 


Seotlon 60 
Note li 
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16. Wages of labourerst etc., and salaries of private employees — 
Clause (h). — This clause was substituted by Section 2 of Act IX of 1937 for the old 
clause (1). The old clause only applied to the wages of labourers and domestic servants 
and there was no provision for exempting the salary of a person in private employ- 
ment. Hence, the salary of such a i)erson was not exempt from attachment to any 
extent.^ The present clause (h) confers such exemption in respect of the salaries of 
private employees also, to the extent indicated in the clause.^ But, under Section 3 of 
Act IX of 1937, the provision as to salary cannot apply to proceedings arising out of 
suits instituted before Ist June 1937.® 0. 21 R. 48 does not apply to the salary of a 
private servant. Hence, it was held before the amendment of the Section by Act IX of 
1937 that such salary could be attached only as a debt after it had fallen due.®^ 
Explanation I now makes it clear that the attachable portion of it can be attached 
only after it has become payable. For meaning of “salary,'* see Note 22b. 

A person is a ‘labourer* within the meaning of this clause who earns his daily 
bread by personal manual labour, or in occupations which require little or no art, skill 
or previous education. A person who spins cotton and receives wages according to the 
quantity spun is a ‘labourer.* Similarly, coolies employed on railways or other works 
and paid by the number of baskets of earth carried are ‘labourers.** 


belonging to the judgment-debtor.’^* It follows therefore that they could be attached 
only to the extent of the sums that have become due}^ 

A gratuity or bonus vMoi^oA by the Government to its servants is exempt from 
attachment, whether granted to a non-pensioner or to a pensioner in addition to his 
pension.®® 

For Notifications issued under this clause, vide General Statutory Rules and 
Orders, Vol. IV, page 685. See also Gazette of India, 1909, Part I, page 6. 


16. Salary of public oflScerSy etc. — Clause (i). — This clause has been 
substituted for the old clause (i) by Act IX of 1937. See Note 2 ante. But the new 
clause has no application if the proceeding for attachment had arisen out of a suit 
instituted before 1st June 1937 (See Section 3 of Act IX of 1937).^* Under the Code 
of 1859 there was no exemption to any extent in regard to the salaries of public 
servants and the whole of such salary w^as attachable as a debt when the salary had 
fallen due.^ The later Codes provided for a imrtial exemption of such salary but the 
unexempted i)ortion could be attached.® A special procedure was also provided for the 
attachment of salaries in such cases, so that they need not be attached as debts after 


(’84) 1884 Pun Re No. 58, p. 155. (Pension granted 
by the Mandot estate.) 

(*24) AIR 1924 Lah 688 (688). (Gratuity granted 
by a university.) 

24. See Note 7 above. 

25. (’80) 6 Gal L Rep 19 (20). (Pension granted 
by the Bank of Bengal.) 

26. (’84) 6 All 173 (174). (Gratuity in considera- 
tion of past services.) 

(’82) 5 Mad 272 (273). (Bonus in addition to pen- 
sion.) 

Note 15 

1. (’39) AIR 1939 Sind 134 (135). 

2. (’39) AIR 1939 Sind 134 (135. 137). 

[But tee (’38) AIR 1938 Cal 325 (327). (Per Bis- 
was J. (Obiter) : It is fairly arguable that 


'salary’ means salary of labourers and domestic 
servants only.)] 

3. (’38) AIR 1938 Cal 325 (326). 

3a. (’29) AIR 1929 Nag 333 (334). 

(’98) 21 Mad 393 (394). 

(’09) 31 All 304 (307). 

4. (’80) 5 Bom 132 (134). 

Note 16 

la. (’39) AIR 1939 Pat 77 (79) : 17 Pat 706. 

1. (’70) 7 Bom H C R AC 110(111). (Prospective 
salary unattachable.) 

(’72) 18 Buth W R 124 (124). (Government Tele- 
graph Officer.) 

(’75) 24 Suth W R 446 (447). 

2. (’83) 6 Mad 179 (180). 

(’14) AIR 1914 Cal 1 (2), (Officer insolvent — 
Attachable portion of salary vests in receiver.) 
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they had fallen due but could be attached in advance.^ (See 0. 21 B. 48.) (See also Section 60 
Explanation I.) The object of the provision for exemption is to enable public ofilicers, Notes 16-lT 
etc., to maintain themselves and their families in a suitable manner. That the debtor 
is a European and that the pay is not large enough to maintain his family is, however, 
no ground for refusing attachment of the attachable portion of his salary.^ 

Clause (h) now extends the exemption from attachment to salaries of private 
servants also. (See Note 15.) As the provisions of 0. 21 B. 48 do not apply to the 
salary of a private servant, it was held before the amendment of the Section by Act IX 
of 1937 that such salary was attachable only as a debt and therefore must have fallen 
due at the time of attachment.^ Explanation I now makes it clear that the attac?iable 
portion of such salary is attachable only after it has become payable. 

For definition of “public officer,” see Section 2, clause 17 ante. An advocate 
engaged by the Government on daily fees for the conduct of civil litigation on its 
behalf is a “public officer” within the meaning of the clause.® 

16a. Salary of private servant. — See Notes 15 and 16, above. 

17. Salary of army oflScers. — Section 4 of the Code provides that the pro- 
visions of the Code shall not affect any special or local law for the time being in force. 

Section 60 will not therefore apply where there is a special or local law to the contrary. 

Two of such enactments are — 

1. The Indian Army Act (VIII of 1911), Section 120, and 

2. The Army Act, 1881 (44 & 45 Viet. Ch. 58) as amended by the Army 

(Annual) Act of 1895 (58 Viet. Ch. 7), Sections 136, 144 and 146. 

The Indian Army Act, 1911, applies only to Indian officers and other i)ersons 
specified in Section 2 of that Act, and it is provided in Section 120 of the Act that the 
piiy or allowances of any person subject to the Act cannot bo attached.^ 

The x\rmy Act, 1881, applies to British Officers in His Majesty's Eegular Forces 
including the Indian Army, and to other persons specified therein. An ‘Officer' moans, 
under that Act, a Commissioned Officer.^ Thus, a first class Warrant Officer® or other 
Non-Commissioned Officer^ is only a ‘soldier' for the purposes of that Act. Section 136 of 
the Act provides that the pay of an o fficer of His Majesty's Begular Forces serving in 
India should be paid without any deduction * other than deductions authorised .... 

//// any law passed by the Governor-General of India in Council,' Section 60 of the 
Code being such a law passed by the Governor-General in Council, it was held by the 


(’17) AIR 1917 UppBur 1(1). (Half of insolvent’s 
salary vests in receiver.) 

2a. (’98) 21 Mad 393 (394). 

3. (’18) AIR 1918 All 248 (248, 249) : 40 All 213. 
Note : — A moiety of an insolvent’s pay can bo 

ordered to be given to the receiver for the benefit 
of the creditors: See AIR 1922 Mad 439 (440). 

4. (’C8) 10 Suth W R447 (448). (Railway servant.) 
(’09) 31 All 304 (307). (Future and unearned salary 

of a vakil’s clerk cannot bo attached.) 

(’08) 30 Cal 713 (716). (Railway servants— Salary 
can be attached at or about the time when the 
agent of the disbursing officer goes to hand over 
the money to the railway servants.) 

(’98) 21 Mad 393 (394). (Wages of private servant.) 
(’89) 18 Bom 673 (674). (A (hot is not a public 
officer nor is the percentage he receives ’’salary.”) 
(’94) 19 Bom 232 (286). (An attachment upon the 


salary of a railway servant ceases to bo opera- 
tive after he has filed his petition in insolvency.) 

5. (’39) AIR 1939 Pat 77 (79) : 17 Pat 706. 

Note 17 

1. (’26) AIR 1926 All 122(124): 48 All 73. (Assis- 
tant Surgeon is warrant officer and if recruited 
in India is governed by the Indian Army Act 
and his pay is exempt from attachment under 
Section 120.) 

(’38) AIR 1933 All 153 (154). 

2. (’26) AIR 1926 All 122 (123) ; 48 All 73. 

3. (’ll) 10 Ind Cas 719 (720) ; 14 Oudh Cas 82. 
(^Filitary Assistant Surgeons in Subordinate 
Medical Department— Assistant Surgeon is war- 
rant officer and as such is a ’’soldier.”) 

(’19) AIR 1919 Bom 133 (134) : 43 Bom 368. 

4. (’18) AIR 1918 Upp Bur 39 (40) : 8 Upp Bur 
Rul 20. 
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High Courts of Madras^ and Calcutta^ and by the Court of the Judicial Commissioner 
of Oudh"^ that the pay of such officer could be attached as being that of a ‘public officer’ 
Mrithin the definition of Section 2 (17) of the Code. It was also held that sub-section 
2 (b) of Section 60, as it originally was, could not be taken to negative the application 
of Section 60 to cases coming under Section 136 of the Army Act, 1881, inasmuch as 
the latter Section is not in conflict with Section 60.^ 

The High Courts of Allahabad^ and Bombay,® on the other hand, held, that 
clause (2) (b) clearly negatived the applicability of Section 60 to such cases and that, 
therefore, the pay of such officers could not be attached. 

By Act X of 1914, clause (2) (b) of Section 60 was repealed with the result that 
Section M clearly becomes applicable to cases under Section 136, and the salary of a 
British Officer in an Indian Bogiment can be attached in execution as provided by this 
clause.^® 

But Section 60 cannot prevail over other special provisions in the Army Act such 
as Sections 144 and 145 relating to * soldiers’ and providing that their pay shall not be 
attached in execution.^^ The reason is that there is no living in those Sections, such as 
is found in Section 136, as to any law passed by the Governor-General in Council. By 
virtue of Section 4 of the Code, therefore. Section 60 cannot prevail over those special 
provisions.^® 

18. Pay of persons to whom the Indian Army Act, IQH. etc., apply-— 
Clause (i). — Clause (j) originally ran as follows : “ the pay and allowances of person^ 
to whom the Indian Articles of War apply.” This clause was amended into its present 
form by the Amending Act XXXV of 1934, S. 2 and Schedule and the Government of 
India (Adaptation of Indian Laws) Order, 1937. (See foot-notes to Section.) The Indian 
Articles of War which applied to soldiers and followers of the Native Army^ have 
been repealed by the Indian Army Act (VIII of 1911), and the reference to the Indian 
Articles of War in this clause as it originally existed must be read as referring to the 
Indian Army Act (VIII of 1911).® As has been seen in Note 17 above, the pay of 
I)ersons subject to that Act is not, in view of Section 120 of that Act, attachable in 
execution. 


5. (*01) 25 Mad 402 (406). 

6. ' (*96) 24 Gal 102 (106). 

6a. (’14)AIR19140udh 199(201):170udhCaB99. 
[See also (’97) 1897 Pun Re No. 59. (The moiety 
of the salary of an officer of a British regiment 
serving under the orders of the Government of 
India will be liable to attachment in execution.)] 

7. (’14) AIR 1914 Oudh 199 (201) ; 17 Oudh Gas 
99. (Salary of Honorary Gommissioned Officer 
in Indian Subordinate Medical Department held 
attachable.) 

8. (’ll) 9 Ind Gas 1028 (1025) : 33 All 529. 

9. (’12) 17 Ind Gas 13 (13) : 87 Bom 26. 

(’14) AIR 1914 Bom 137 (137): 88 Bom 667. (Case 
under S. 60 as it was originally, before the 
amendment by Act 10 of 1914, repealing cl. (2) (b).) 

10. (’17) AIR 1917 All 315 (316) : 89 All 308. 
(’83) AIR 1983 All 597 (599) : 55 All 648. 

(’18) AIR 1918 Bom 32 (33, 38) : 43 Bom 716. 

11. (’ll) 10 Ind Gas 719 (720) ; 14 Oudh Gas 82. 
(’83) AIR 1933 Bom 185 (187). 


(’34) AIR 1934 Bom 81 (82). 

(’10) 1910 Pun Re No. 10. 

(’19) AIR 1919 Bom 183(134) : 48 Bom 368. (Case 
falling under S. 145 of the Army Act — Pay of 
soldier not to be attached in execution of decree 
for alimony and maintenance.) 

[See also (’38) AIR 1938 Sind 237 (289) : ILR 
(1939) Kar 160. (The pay of a soldier of His 
Majesty’s Regular Forces, subject to the Army 
Act of 1881 is not liable to attachment under 
a decree of the Civil Court.) 

(’37) AIR 1937 All 129 (141) : ILR (1987) All 350 
(F B). (Pay of Military Assistant Surgeon is 
not attachable.)] 

12. (’19) AIR 1919 Bom 188 (184) : 48 Bom 868. 

(’33) AIR 1933 Bom 185 (187). 

Note 18 

1. [See also (’82) 1882 Pun Re No. 41. (Native 
grass-cutters attached to Battery of Artillery of 
British Army while cot on active service— Pay 
not exempt from attachment.)] 

2. (’26) AIR 1926 All 122 (124) : 48 AU 78. 
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19. CompnlBOPy depoBltSi etc. — OlauBe (k). — The words ‘compulsory 
deposit' have been defined in Section 2 of the Provident Funds Act (XIX of 1925) as 
amended by Act XXVIII of 1925. The provisions of the Act have been extended to 
the provident fund of the Calcutta Corporation.^ 

A compulsory deposit in any Government or railway provident fund is, under 
Section 3 of the Act, not liable to attachment under any decree or order of any Civil, 
Bevenue or Criminal Court in respect of any debt or liability incurred by the sub- 
scriber or depositor.* This is so even if the subscriber or depositor may have ceased to 
be in service,* and so long as the fund remains in the hands of authorities managing 
the fund.^ But where once the amount is paid out to the person entitled to it, the 
exemption ceases and it can be attached in execution.* Provident fund money sent by 
money-order to the judgment-debtor is attachable even when it is in the hands of tho 
post office, as tho post office in such a case is the agent of tho judgment-debtor.* 

A creditor seeking to attach a provident fund amount due to his judgment- 
debtor must show that the provident fund rules allow such attaehmont.^ 

See also the cases cited below.* 


20. Allowances of public officers, etc.— Clause (1). — Under the Code of 
1882 it was held that the allowance of an officer while absent from duty stood on tho 
same footing as his allowances while on duty so that when an officer on sick leave drew 
Bs. 150 as his half-pay, it was held that Es. 75 out of it was attachable.^ When the 
Code of 1908 was enacted, it was provided by clause (h) that “allowances (being less 
than salary) of any public officer or of any servant of a railway company or local 


Note 19 

1 . (’08) 85 Cal 641 (646). (Soo also Notification 
in Gazette of India, dated 8th July 1902.) 

2. (’87) AIR 1937 Pat 22 (23): 15 Pat 779. (A 
provident fund maintained by tho authorities 
•of an aided college, provided it is constituted 
by the authority of Government, is a Govern- 
ment provident fund as defined by tho Provident 
Funds Act.) 

,(’28) AIR 1923 Cal 585 (587): 50 Cal 347. (State 
Railway Provident Fund.) 

’34) AIR 1984 Lah 153 (164). 

’05) 29 Bom 259 (262, 263). (Money in a provi- 
dent fund under the Act is compulsory deposit 
and is exempt from attachment.) 

<’20) AIR 1920 Cal 305(307): 46 Cal 962. (Servant 
in service or not, dead or alive, his share unat- 
tachable.) 

<’24) AIR 1924 Pat 524 (525) : 8 Pat 74. (Case of 
optional subscriber who cannot under rules 
demand tho payment of his deposits at his 
option.) 

(’29) AIR 1929 All 417 (418): 51 All 845. (Com- 
pulsory deposit made in General Provident 
Fund.) 

(’20) AIR 1920 Bom 58 (60) : 44 Bom 673. (Re- 
ceiver has no claim on the money drawn.) 

.(’24) AIR 1924 All 68 (68): 46 All 554. (Even on 
retirement not attachable.) 
iSee (’83) AIR 1988 Rang 28 (24): 11 Rang 116 
(FB).] 

3. (’29) air 1929 All 417 (418) : 51 All 845. 
(Retirement.) 

(’24) AIR 1924 All 68 (68): 45 All 654. (Even on 
retirement.) 


(’23) AIR 1923 Cal 585 (587) : 50 Cal 847. (State 
Railway Provident Fund.) 

4. (’37) AIR 1937 Pat 22 (25): 16 Pat 779. 

(’36) AIR 1935 Bom 396 (397): 69 Bom 517. (The 
fund docs not vest in tho Official Receiver on 
tho insolvency of the subscriber.) 

’08) 26 Mad 440 (444). 

’27) AIR 1927 Oudh 22 (23): 1 Luck 313. 

[But see (’03) 5 Bom L R 454 (458). (On retire- 
ment fund b^omes payable at tho judgmont- 
debtor’s option and so attachable.)] 

5. (’35) AIR 1935 Bom 396 (397) : 59 Bom 517. 
(After the amount standing to the credit of a 
subscriber is paid to him, and comes into his 
hands, it ceases to retain its character of a com- 
pulsory deposit and becomes bis property. It is 
then liable to be attached in execution. For tho 
samo reason it will vest in the Ofiicial Receiver 
if he is adjudicated an insolvent either before or 
after such acquisition.) 

(’27) AIR 1927 Oudh 22 (23) : 1 Luck 313. 

6. (’16) AIR 1916 All 886 (336). 

7. (’97) 1897 All W N 88 (89): 19 All 862. 

8. (’36) AIR 1986 Lah 694 (695). (Amount stand- 
ing to Imperial Bank employee’s credit in provi- 
dent fund is not attachable.) 

(’38) AIR 1938 Mad 284 (235): I L R (1988) Mad 
385. (United Planters’ Association Provident 
Fund— Death of employee during service — Under 
the rules of the provident fund, contributions 
not attachable.) 

Note 20 

1. (’83) 6 Mad 179 (180). 


Saation 60 
notes lO-iO 
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^iotloil 00 authority while absent from duty" were exempt from attachment so that, in the above 
2^1 illustration, the wrhole of the Bs. 160 would be exempt from attachment. By Section ^ 
of Act IX of 1937 the above clause (h) has been replaced by the present clause (1). 


21. Here expeotanoy or other contingent or poeeible right— Clause (m)* 

— This clause declares that — 

(l) an exi)ectancy of succession by survivorship, or (2) other merely contingent 
or possible right or interest, cannot be attached in execution.^' 

The right of a Hindu reversioner to succeed to the properties inherited by a. 
Hindu widow or other Hindu woman is a mere hope or expectancy of succession and. 
cannot be attached.^ Similarly, the right of a son to succeed to his father’s specific 
share of property by survivorship,^ or the chance of Mahomedan heir-apparent ta 
succeed to the property of the owner,^ cannot be the subject of a sale or attachment. 
The interest in the pre-empted property of a successful pre-ernptor who has not paid 
the pre-emptive price fixed by his decree is only a contingent right and cannot be 
attached under this clause.^ Similarly, the right of a Mulgeni tenant in South Canara 
to compensation for improvements is a contingent and inchoate right which becomes 
perfected only at the time of eviction.^ 

A vested remainder is not a mere expectancy though liable to be displaced later 
on.® Thus, where A gives certain property to B for life for her maintenance, the rever- 
sion after the life estate is a vested estate in A which can bo attached and sold in 
execution of a decree against AJ 


In the undermentioned case® it was held by the Madras High Court that where 
a Hindu widow alienates her husband’s proi)erty without legal necessity, the alienee 
gets an interest in the property which will last during the lifetime of the widow but 
that as the widow fully represents the husband's estate, the reversionary interest: 


Note 21 

la. (*39) AIR 1939 P G 6 (7) : 32 Sind L R 963 : 
I L R (1989) Bom 36 (PC). (Bequest of income 
of property to husband and wife for life — Gift 
over of income and corpus to children — Interest 
of children — Attachability during lifetime of 
parents — Held on construction of will that dur- 
ing lifetime of both parents, a child’s interest 
was only contingent and not liable to attach- 
ment — Confirming AIR 1936 Sind 65.) 

(’31) AIR 1931 Oudh 398 (399). (The right of a 
person which might be determined in his favour 
with reference to an agreement in a suit pending 
before a Court is only a possible right and can- 
not l)e attached.) 

1. (’99) 21 All 71 (85): 25 Ind App 183 (PC).) (25 
Cal 778 overruled by this decision.) 

2 Ind Jur(N8) 277 (FB). (Daughter’s son’s right 
to succeed the daughter to the estate of the 
grand-father.) 

(’98) 22 Bom 984 (985, 986). 

(’02) 29 Cal 355 (361, 363). 

(’66) 6 Suth W R 34 (34). 

(’71) 7 Beng L R 341 (346, 346) (FB). (Such a 
right is not property.) 

(’82) 10 Cal L Rep G1 (65) (PC). 

(’06) 29 Mad 120 (120). 

(’07) 30 Mad 201 (202). 


(’07) 30 Mad 255 (262). 

(’80) 6 Cal L Rep 528 (532) (PC). (Quecrc.) 

2. (’67) 8 Suth W R 253 (254). 

3. (’94) 1894 Pun Re No. 58, p. 185. 

(’09) 1 Ind Cas 590 (591) (Gal). 

(’07) 31 Bom 165 (171). (It is only by an appli- 
cation of the principle that equity considers 
that done which ought to be done that such a- 
chance can, if at all, be bound.) 

4 . (’06) 28 All 383 (384). 

5. (’19) AIR 1919 Mad 864 (864). 

6. (’36) AIR 1936 Cal 802 (803) : I L R (1937) 1 
Cal 583. (Life estate to widow and grant abso- 
lute of residue to daughter after widow’s death 
— Daughter dying before widow leaving husband 
— Interest of the husband is not mere expectancy 
and hence attachable.) 

(’08) 32 Bom 172 (176, 180). 

(’91) 18 Cal 164 (176); 17 Ind App 201 (PC). (Gift 
to A for life, then to J9, but if A should have a 
child, the whole estate to go to A — Estate taken 
by B is a vested one though liable to bo dis- 
placed by A getting a child.) 

(’30) AIR 1930 Rang 184 (185). (Trust to A for 
life with direction to trustee to convey^to B 
after A' a life — Interest is vested.) 

[See also (’93) 17 Bom 603 (605, 606).] 

7. (’88) 10 All 462 (466). 

8. (’16) AIR 1916 Mad 847 (850): 89 Mad 566. 
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continues to be vested in the widow and can be attached in execution of a decree for 
a debt due by the husband. 

A ; vested interest does not cease to be so merely because the person in whom 
it is vested will be entitled to receive the property at a future date" or because the 
property is the subject of an existing suit.^" 

A resulting trust is not a mere expectancy or contingency.^^ Where in execution 
of a mortgage decree the sale proceeds are deposited in Court pending confirmation of 
sale, to which the judgment-debtor does not object, the right to the surplus amount of 
the sale proceeds which is payable to the judgment-debtor after the confirmation of the 
sale is not a contingent interest as contemplated by this clause.^^ 

22. Right to future maintenance — Clause (n). — Under this clause, a 
judgment-debtor’s right to future maintenance cannot be attached in execution of a 
decree.^ The reason is that such a right is a 'personal right and it is in accordance with 
public policy that this right which is generally created for the maintenance or personal 
enjoyment of the grantee, e,g., a Hindu female, ought to bo inalienable.^ Whore, there- 
fore, the right of maintenance is not a mere personal right or where it amounts to an 
interest in property^ the exemption will not apply. Thus, a hereditary right of main- 
tenance is not a mere personal right but an alienable one, and can be attached in 
execution.^ Again whore, in lieu of maintenance, there is a transfer of an interest in 
property i such interest is not exempt from attachment^ unless such interest is restricted 


9. (*12) 18 Ind Caa 795 (795) (Mad). (Legacy to 
A — .4 entitled to receive it in due course of 
administration — .I's interest is a vested one 
from the date of bequest.) 

(’26) AIR 1926 Mad 371 (373). (Present gift with 
payment postponed.) 

10. (’73) 19 Suth W R 132 (133). 

11. (’99) 1 Bom L R 303 (307). 

12. (’37) AIR 1937 Nag 391 (392) ; I L R (1938) 
Nag 402. 

Note 22 

1, (’37) AIR 1937 Nag 202 (203). (The rule in 
S. 60 (1) (n) is no more than an application of 
the general principle that only present rights 
can be dealt with as property and not inchoate 
future rights which have not accrued, such as a 
spes Ruccessionis or a right to future rents.) 

(’36) AIR 1936 Lah 944 (946). (Pocket money 
allowance treated as future maintenance and 
hence held not attachable.) 

(’35) AIR 1935 Sind 21 (22) : 28 Sind L R 317. 
'Maintenance charged on property — Such pro- 
perty or its sale proceeds cannot bo attached.) 
(’17) AIR 1917 Mad 79 (82) ; 40 Mad 302. (I fence- 
receiver cannot be appointed.) 

Marsh 200. 

(1865) 3 Suth W R Misc 16 (16). 

(’66) 5 Suth W R 111 (112). (Personal right.) 

(’67) 7 Suth W R 311 (811). 

(’75) 23 Suth W R 427 (428). 

(’10) 5 Ind Oas 879 (879) (Mad). (Decree for 
maintenance.) 

2. See Statement of Objects and Reasons to the 
Transfer of Property (Amendment) Act XX of 
1929 with reference to the addition of the now 
clause (dd) to Section 6. 

(’38) AIR 1983 Bom 850 (351) : 57 Bom 507. 


{See (’36) AIR 1936 Lah 55 (58) : 17 Lah 378. 
(Test to see whether right to maintenance is 
exempt from attachment is whether such right 
is personal, non-heritable and non^assignable.) 
(’36) AIR 1936 Oudh 76 (79). (Right to future 
maintenance as contemplated by S. 60 (1) (n) 
means a personal right for the maintenance 
and personal enjoyment of the grantee.)] 

3 . (’36) AIR 1936 Oudh 76 (79). (Heritable but 
non. transferable interest in property granted in 
lieu of maintenance is not exempt from attach- 
ment.) 

(’07) 30 Mad 279 (280). 

(’84) 10 Gal 521 (522). 

(’21) AIR 1921 Oudh 164 (165); 24 Oudh Oas 250. 
(Heritable annuity.) • 

(’81) AIR 1931 P 0 160 (161) : 58 Ind App 215 ; 
59 Call (PC). (Property settled on Nawab Baha- 
dur of Moorshedabad under Act XV of 1891 — 
Rents and profits thereof aro saleable property.) 

4 . (’38) AIR 1938 Nag 209 (270). (Land granted 
as inam for maintenance is not exempt from 
attachment.) 

(’37) AIR 1937 Nag 202 (203). (Grant of land as 
inam for maintenance — Inam lands not exempt 
from attachment.) 

(’12) 13 Ind Cas 152 (153). (Crop standing on 
land allotted to a widow for maintenance can 
be attached — Distinguishing 15 Mad L Jour 7 
and 10 Bom 342.) 

(’83) 1883 All W N 9 (9). (Land transferred to 
Hindu widow without power of alienation.) 
(’16) AIR 1916 Mad 883 (834). (Malabar law.) 
(’25) AIR 1925 Mad 624 (626). 

(’25) AIR 1925 All 297 (298). 

(’05) 82 Cal 683 (689). (Babuana grant for main- 
tenance is alienable by custom and can be 
attached.) 


8eotioii64 
Notes ai-lS 
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in its enjoyment to the grantee personally in vrhich case it will not be a saleable 
property attachable under this Section.^ In the case cited below, it was held by the 
Madras High Court that this clause only applies to cases where the right to maintenance 
is based on the personal law or the personal relationship of the parties and not where 
such right is purely the result of a contractual arrangement between the parties. Hence, 
it was held that where a person grants a usufructuary mortgage of all his properties to 
another and under one of the terms of the mortgage is entitled to receive a certain 
periodical payment for his maintenance, his right to such payment is not exempt from 
attachment under this clause. 

The mere fact that the person entitled to maintenance is placed in a position to 
enforce his right by recourse to a particular fund or interest in land in the event of 
default of payment by the grantor, or that the maintenance is payable out of a parti- 
cular estate, will not constitute the right an interest in the property ^ so as to take it 
out of the application of this clause.^ An annuity charged ux)on an estate is property 
which can be attached under this Section.^ 

This clause prevents the attachment of a judgment-debtor’s right to future 
maintenance. It does not prevent the attachment of arrears of maintenance which 
have fallen due.^ It was, however, hold by the Calcutta High Court in the case cited 
below^ that arrears of maintenance under an order of a Criminal Court under Section 
488 of the Criminal Procedure Code were not attachable, the reason given being that 
the right to such arrears was a purely personal one and not assignable by the judgment- 
debtor. 

It was held in the undermentioned case® that the right of the judgment -debtor 
to reside in a particular house was exempt from attachment under this clause, but 
where the house was not in the actual occupation of the judgment-debtor but only had 
been let out by him, a receiver could be ap|)ointed to realise the rents and apply them 
in discharge of the decree. 

There is no provision in the Section exempting from attachment land belonging 
to the judgment-debtor and required for his maintenance and that of his family.^® 


{’09) 36 Cal 943 (962) ; 36 Ind App 176 (P C). 
(Property though impartible is alienable.) 

<’06) 33 Cal 1158 (1162). (Babuana grant alien- 
able subject to the contingent interest of the 
grantor.) 

4a. (’17) AIR 1917 Mad 624 (624). (Zamindari 
’Mahal’ estate left for the enjoyment of the 
zamindari ladies.) 

{’23) AIR 1923 Bom 276 (277) ; 47 Bom 697. 

4b. (’35) AIR 1936 Mad 816 (816). 

5. (*10) 7 Ind Cas 80 (86) (Cal). (Allowance pay- 
able out of grantor’s estate.) 

{’25) AIR 1926 P C 176 (176): 47 All 386: 52 Ind 
App 262 (P C). (On appeal from AIR 1921 All 
120 disagreeing with the view of the High Court 
that the right was more than a right to main- 
tenance. But a receiver can be appointed. In 
view of the Privy Council decision in AIR 1926 
PC 176, the decision in 11 8uth WR 188 cannot 
be considered to be good law.) 

{’93) 16 All 371 (372). (Land left in poBsession of 
Hindu widow for her maintenance—Her rights 
in it cannot be attached.) 

[See (’36) AIR 1986 Hag 183 (186) : 81 Nag L R 
289. (Impartible property Specific share of 


profits allotted to junior member in lieu of 
maintenance cannot be attached.)] 

[See also (’36) AIR 1936 Sind 21 (22). (A right 
to future maintenance cannot be attached— A 
fortiori the charge on the property securing the 
right would not be attachable.) 

(’33) AIR 1933 Bom 360 (362) : 57 Bom 507.] 

6. (’36) AIR 1936 Lah 56 (68) : 17 Lah 378. 

(’36) AIR 1936 Pat 627 (630). 

(’36) AIR 1936 Lah 811 (812). 

(’12) 17 Ind Cas 284 (286) (Cal). (Not the same as 
. right to future maintenance.) 

’72) 17 Suth W R 264 (266). 

’01) 23 All 164 (166). 

(’06) 10 Cal W N 1102 (1104). (An annuity given 
by will and not by any right of maintenance.) 

7. (’10) 6 Ind Gas 826 (827) : 88 Gal 18. 

(’34) AIR 1934 Nag 88 (83). (Maintenance decree 
can be attached as to arrears.) 

(’67) 8 Suth W R 41 (41). 

(’66) 6 Suth W R Misc 64 (64). 

8. (’86) AIR 1986 Gal 678 (679, 680) :62 Cal 404. 

9. (’37) AIB 1987 Lah 488 (484) ; I L B (1987) 
Lah 486. 

10. (’86) AIB 1986 Lah 448 (448). 
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2Sa. HoYeable property exempt from sale for arrear of land revenue— Beotion 60 
Glauee (p)# — This clause exempts from attachment any moveable property which is Notes BBa-^OS 
exempt fiTom sale for arrears of land revenue. The clause has no application to immov- 
able property.^ 

22b. Explanation II —Salary, meaning of.— Explanation II has boon newly 
added by Section 2 of the Amending Act IX of 1937, and has no retrospective effect by 
virtue of Section 3 of the said Amending Act, 

In a case to which the provisions of the Amending Act did not apply, it was held 
that the daily remuneration of a counsel charged by the Government to conduct civil 
litigation on its behalf, was “salary” of a public servant.^ This will no longer bo so in 
view of the Explanation under which salary means the total monthly emoluments 
derived by a person from his employment. Profits accruing to a glmtwal from his estate 
are not “salary.*'* 

The word “salary” in clause (h) does not exclusively mean “salary of a labourer 
or domestic servant** but includes salary of a person who is neither a labourer nor a 
domestic servant in the strict sense.* 


28. Objeotlons to attachment. — A decree-holder is not precluded from taking 
any of his judgment-debtor's properties in execution of his decree merely because he 
has a lien on particular proiwtios^ or because the judgment-debtor denies that he has 
any interest in the properties.* But if ho effects a wrong attachment, he will be liable 
in damages resulting therefrom though he may have acted in good faith.* 

It is for the person claiming exemption from attachment to prove the circum- 
stances entitling him to do so.^ And he must raise his objections at the proi)er time, 
otherwise ho will bo precluded from raising them later on. Tlius, where a proi)erty has 
been attached and sold in execution, a person who was a party to the order for sale or 
was aware of it, cannot object to the attachment after the sale.* But if he was not Buch 
a iDarty or was not aware of the proceedings, he can object to the attachment even after 


Note 22a 

1- (*36) AIR 1935 Pesh 113 (114). 

Note 22b 

1. (’39) AIR 1939 Pat 77 (80) ; 17 Pat'.706. 

2. (’39) AIR 1939 Pat 242 (244). 

3. (’39) AIR 1939 Sind 134 (137). (Salary of an 
employee in a Bank.) 

Note 23 

1. (’72) 4 N W P H C R 99 (100). 

2. (’66) 1 Agra 169 (171). 

3. (’25) AIR 1926 Nag 390 (391). (Property of 
stranger not a party to suit.) 

4. (’35) AIR 1935 Nag 69 (60). 

{’27) AIR 1927 All 601 (603). 

(’33) AIR 1933 Lab 251 (252). (Judgment-debtor 
alone can claim. If ho chooses to waive that 
privilege his son cannot complain of his action.) 
{’08) 28 Bom 126 (128). 

5. (’87) AIR 1987 Lah 309 (310). (Objection 
under Section 60 (1) (c) after sale but before con- 
firmation cannot be entertained.) 

(’86) AIB 1986 Bom 816 (817, 819). 

(’86) AIR 1986 Nag 128 (124, 128) : I L R (1986) 
Nag 80. 

’86) AIR 1986 Nag 80 (81) : 81 Nag L R 217. 
’86) 7 All 641 (642, 648). 


(’34) AIR 1981 Nag 82 (88) : 80 Nag Ii R 135. 
(’34) AIR 1934 Bom 348 (300) : 68 Bom 664. 
(Objection that house could not be attached and 
sold should be raised before sale.) 

(’07) 29 All 612 (614). {Party aware of sale but re- 
fraining from objecting or preferring an appeal 
against it cannot object after sale.) 

(’06) 9 Cal W N 972 (973). 

(’07) 34 Cal 199 (206). (9 Cal \V N 972 followed.) 

(’18) AIR 1918 All 305 (306) : 40 All 680. (Sale 
conclusive between parties — No objection after 
it.) 

(’26) AIR 1926 Mad 12 (13). (9 Cal W N 972 and 
AIR 1918 All 806, Followed.) 

(’80) AIR 1930 Lah 106 (106). 

(’24) AIR 1924 All 726 (727). 

(’81) AIR 1931 Bom 446 (447). (Unsuccessful 
objection before sale that decree is not execut- 
able — Objection under Section 60 taken after 
sale — Latter disallowed.) 

(But KO (’39) AIR 1989 Lah 256 (257). (Objec- 
tion can be taken at any time before confirma- 
tion of sale.) 

(’89) AIR 1989 Lah 118(116, 116) : I L R (1939) 
Lah 108. (Do.) 

(’36) AIB 1936 All 1016(1017) : 68 All 860. (Do.)] 
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Section 62 


the sale.' The same rule will apply to objections to sales by Collectors.^ Where 
property is attached before judgment, it is however not necessary for the judgmentk 
debtor to claim the exemption from attachment at that stage and objection can be taken 
after decree is passed.' 


0 1 . [ New.] The '^Provincial Government may, by general 

Partial exemption of 0^ Special Order published in the ^Official 
agricukurai produce. Gazettc^ declare that such portion of agricul- 
tural produce, or of any class of agricultural produce, as may appear 
to the '^Provincial Government to be necessary for the purpose of 
providing until the next harvest for the due cultivation of the land 
and for the support of the judgment-debtor and his family, shall, 
in the case of all agriculturists or of any class of agriculturists, be 
exempted from liability to attachment or sale in execution of a 
decree. 

[ See 0. 21 Er. 44, 45, 74 and 75.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, foe 
“Local Government.’* 

b. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
“Local Official Gazette.” 

Ic exempted from liability to attachment or sale.’’ — As to attach, 
nient of agrictiltural produce, see 0. 21 Br. 44 and 45 and as to its sale, see 0. 21, 
Er. 74 and 75. 


62 . [S. 271.] (1) No person executing any process under 
Seizure of property ^his Code directing or authorizing seizure of 
in dweiiing-iiouie. moveablo property shall enter any dwelling- 
house after sunset and before sunrise. 


(2) No outer door of a dwelling-house shall be broken open 
unless such dwelling-house is in the occupancy of the judgment- 
debtor and he refuses or in any way prevents access thereto, but 
when the person executing any such process has duly gained access 
to any dwelling-house, he may break open the door of any room in 
which he has reason to believe any such property to be. 

(3) Where a room in a dwelling-house is in the actual occu- 
pancy of a woman who, according to the customs of the country, 

6. (’99) 26 Oal 727 (732). ~ 

7. (1900) 22 All 108 (110). 

8. (*11) 10 Ind Cas 805 (806) : 88 Cal 148. (Attachmout before judg. 

ment not on the same footing as attachment in execution.) 
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does not appear in public, the person execntii^ the process shall 
give notice to such woman that she is at liberty to withdraw ; and, 
after allowing reasonable time for her to withdraw and giving her 
reasonable facility for withdrawing, he may enter such room for 
the purpose of seizing the property, using at the same time every 
precaution, consistent with these provisions, to prevent its clan- 
destine removal. 

[1877, S. 271; see 0.21 R. 43.] 


1. LegUlative changei. 

2. Scope of the Section. 

3. **Dwelling-hotite.** 

4. Damages for wrongful seizure. 

5. Limitation for suits for damages 

for wrongful seizure. 

Other Topics (Miscellaneous) 

Breaking open inner door. See Note 2 Pfc. (1). 

Door of shop or godown. See Note 3. 

May break open outer door. Sec Note 2 Pt. (1). 

1. Lejlslative ohan^eSt — Under Section 271 of the old Code the outer door 
could not be broken ofien under any circumstances.^ The words ** unless such dwelling- 
house is in tlie occupancy of the judgment-debtor and ho refuses, or in any way 
prevents access thereto*' have been added. See Notes 7 and 8 to Section 55 ante, 

2. Scope of the Section. — Section 55 deals with how an arrest of the judg- 
ment-debtor is to be effected. This Section deals with how moveable property is to bo 
seized in execution. Provisos 1, 2 and 3 of Section 55 correspond to sub-sections (1), (2) 
and (3) of tliis Section. 

There is no prohibition, such as is applicable to the breaking ofien of an outer 
door, to the breaking open of a door of a room inside the bouse, when once the person 
executing the process has gained access into the house.^ Nor will a seizure of moveables 
bo invalidated by the fact that the bailiff entered the house, which had been closed, 
after the same had been opened by a certain i)erson who gained entrance into it by 
getting over the roof.^ 

Where a room inside a house is in the occupancy of a pardanashin lady, the 
Iverson executing the process should give notice as required by sub-section 3 of this 
Section before entering the room for the purixise of seizing property.^ But there is no 
limitation that the particular room in question must be in the occupancy of the judg. 
ment-debtor. It is sufficient that the decree-holder or the person making the attachment 
should consider that there may be property of the judgment-debtor in that room.^ 

Section 62 ^ Note 1 undor Section 241, Civil P. C.) 

(No 2, (*15) AIR 1915 Mad 820 (821). 

^ 3. (*84) AIR 1984 Sind 52 (54). (An enclosed 

veranda is a room within the meaning of this 
Section.) 

1. (’70) 5 Mad H C R 189 (191). (Attachment 4. (’85) AIR 1985 All 490 (492). 


I. See (*71) 8 Bom H 0 R A C 127 (128) 
decision or even dictum to* the contrary.) 

Note 2 


Beotion 6B 
Notes 1-4 
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3. "Dwellinj-honse.** — A shop or a godown is not a *dwelling.house’ within 
the meaning of this Section.^ Similarly a store-house or barn standing at a distance 
from a dwelling-house and forming parcel of it is not a ‘dwelling-house.’^ 

i. Damages for vrontfful seizure. — A bailiff who breaks open the doors of 
a house belonging to a third person in execution of a decree against the judgment- 
debtor is a trespasser, if it turns out that the person or goods of the debtor are not in 
the house.^ The attaching creditor is also responsible for any results which can be 
traced to an unlawful attachment carried out on application mado by him^ and will be 
liable in damages to the person injured thereby, though he may have acted bona fidOt 
without malice and under mistake.*’* 

5. Limitation for suits for damages for vrongful seizure. — A suit for 
damages for wrongful seizure of moveable property is governed by Article 29 of the 
Limitation Act. The conditions necessary for the applicability of the Article are (1) a 
wrong seizure of moveable property, and (2) loss to the plaintiff in consequence.^ 

Where, therefore, there is no wrongful seizure, the Article will not apply.* 

The starting point of the period of limitation under the Article is the date of 
seizure.* 


63 . [S. 285.] (1) Where property not in the custody of 

Pro erty attached in Court is Under attachment^ in execution 
exewttan^ef‘decr^ of of dccrees of moro Courts than one,^ the Court 
•everai Court*. which shall recoivo or realize* such property 

and shall determine any claim thereto and any objection to the 
attachment thereof® shall be the Court of highest grade,® or, where 


Note 3 

1. (79) 3 Bom 89 (90). (Approving (1870) 13 Suth 
W B 339. Presumption regarding the intention 
of the Legislature.) 

2. (71) 8 Bom H C R A C 127 (129). 

Note 4 

1. (70) 7 Bom HOB Crown Cas 83 (86). (Eng- 
lish and Indian law compared.) 

2. (’12) 13 Ind Cas 803 (805) ; 14 Oudh Cas 343. 
(Exposition of law.) 

(’70) 14 Suth W R 120 (120). (To follow the pro- 
perty in the hands of the purchaser is not the 
only remedy of the owner.) 

3. (’71) 8 Bom H C R A C 177 (180). 

(’70) 14 Suth W R 120 (120). 

(’74) 11 Bom H C R 46 (52). (No universal rule 
determining the liability of the judgment-cre- 
ditor — It depends upon the circumstances of the 
case.) 

(’78) 3 Bom 74 (83). 

(*77) 1877 Pun Re No. 20, page 46. (But there are 
exceptions.) 

(’69) 12 Suth W R 329 (330). (Exception to the 
rule). 

(’01) 28 Cal 540 (544, 545). (Attachment under 
Sec. 88 of the Code of Criminal Procedure.) 


(’16) AIR 1916 Cal 428 (429, 431) : 43 Cal 511. 
(Agent fraudulently attached the property.) 

(’78) 5 N WPH C R 211(212). (No proof of mala 
fide is necessary.) 

(’90) 17 Cal 436 (443) : 17 Ind App 17 (P C). 
(Attachment before judgment of goods not belong- 
ing to the judgment-debtor.) 

(’29) AIR 1929 Lah 200 (201). (Attachment in 
execution of property of stranger.) 

(’25) AIR 1925 Nag 890 (391). (Do.) 

(’26) AIR 1926 Oudh 483 (484). (Do.) 

(’24) AIR 1924 Rang 302 (307) : 2 Rang 181. 
(Third person’s property attached— He need not 
prove malice.) 

iSee also (’69) 11 Suth W R 616 (616). (Nazir 
proceeding beyond what decree directs.)] 

[6ut see (’68) 9 Suth W R 183 (185).] 

Note 5 

1. (’08) 30 Cal 440 (442). (A different case than is 
contemplated by Article 29.) 

2. (’88) 11 Mad 845 (355). 

(1900) 28 Mad 621 (626). 

(’02) 24 All 146 (147). 

3. (’02) 24 All 146 (147). 

(1900) 28'Mad 621 (625). (Left open.) 

(’08) 81 Mad 481 (486). 
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there is no difference in grade between such Courts, the Court 
under whose decree the property was first attached. 

(2) Nothing in this section shall be deemed to invalidate any 
proceeding taken by a Court executing one of such decrees. 

[1877, S. 285; see Order 21.] 


1. Legislative changes. 

2. Scope, object and applicability of the 

Section. 

3. more Courts than one.*' 

4. "Is under attachment/* meaning of. 

5. "Shall receive or realise,*' meaning of. 

6. "Claim thereto and any objection to the 

attachment thereof,'* meaning of. 


7. Rateable distribution — See Notes 6 10 

and also Section 73. 

8. "Court of highest grade.** 

9. Effect of non-compliance with sub-sec- 

tion (1) — Sub-section (2). 

10. Procedure when inferior Court sells- 

property. 

11. Appeal. 


Other Topics (Miscellaneous) 

Attachment by Courts of different grades — Validity of sale by 
inferior Court. See Note 9 and Note 10 Pt. (1). 

Attachment by Courts of same grade — Validity of sale by one. 
See Note 8 P-N (5). 

Attachment by Revenue and Civil Courts. See Note 3. 


1. Legislative ohan^S. — Tho following are tho changes introduced in the 
Section: — 

1. The words “has been attached** in Section 284 of the Code of 1882 have 

been replaced by the words “is under attachment** in tho present Section 
{vide Note 4). 

2. Sub-section (2) is new (see Note 9). 


2. Scope, object and applicability of the Section. — This Section deals with 
the procedure to bo adopted where the same proi)erty is under attachment in execution 
of decrees of more Courts than ono.^® The object of the Section is to prevent confusion 
in tho execution of decrees^ and to avoid conflicting claims which might arise out of 
the attachment and sale of tho same property by different Courts.* This Section deals- 
merely with procedure and does not affect the substantive rights of the decree-holders 
mter se,^ nor does it affect the jurisdiction of Courts.^ Thei’o was a conflict of views 
under the old Code on this p)int for which see Note 9 below. 

The words “property not in the custody of any Court’* include immovable 
property.® 


Section 63 — Note 2 

la. (*85) AIR 1935 Mad 988 (995). 

(’36) AIRl9360al723(726);ILR(1937) 1 Cal 391. 

1. (*86) 12 Cal 333 (338). 

(’94) 18 Bom 458 (463). 

2. (’98) 26 Cal 46 (48). 

(’21) AIR 1921 Pat 140 (141) : 6 Pat L Jour 332. 

3. (’14) AIR 1914 Mad 454 (455). 

(’94) 21 Cal 200 (203). (This Soction and S. 73 
should be read together and due effect given to 
each.) 

(’28) AIR 1928 Rang 157 (158) : 6 Rang 131. 
(8. 78 must be read with S. 68.) 


(’35) AIR 1985 Bom 176 (177) : 69 Bom 810. 
(Section 68 does not determine the principle on 
which the Court is to act in determining the' 
claims; it only lays down which Court is to de- 
cide the question.) 

4. (’07) 34 Cal 836 (838). 

(’98) 22 Bom 88 (92). 

5. (’81) 1881 Bom P J 210. 

(’81) 8 All 856 (860). 

(’84) 7 Mad 47 (48). 

[But Me (’81) 7 Cal 410 (418).] 


SMtionSS: 
Notes 1-e. 
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8. *'Of more Courts than one.” — It has been held that the Courts contem- 
plated in the Section are Courts 'which are capable of being compared as Courts of 
different grades or of the same grade. They must therefore be all Civil Courts or all 
Bevenue Courts. A Civil Court cannot be compared with the Revenue Court and the 
Section will not apply to attachments made by a Civil and also by a Revenue Court.^ 

It has been held by the Madras High Court that the expression “of more Courts 
than one** qualifies the word “attachment** and not the word “decrees’* so that the 
Section applies also to a case where the property has been attached by different 
Courts though the decrees have been passed by the Court.’® 

This Section applies to Small Cause Courts also.^ 


4. ‘‘Is under attaohment»” meaning of. — It was held under the old Code 
that the attachments of two or more Courts must be subsisting or existing at the same 
time.’ This has been made clear by the substitution of the words “is under attachment** 
for the words “has been attached** occurring in the old Section. 

It has been held that where immovable property which is under attachment is 
sold for arrears of land revenue, the attachment does not cease but fastens itself to the 
balance of the sale proceeds that remains after paying the revenue.^ 


The Section requires an attachment in execution. But where a property has 
been attached before judgment, such attachment will become one in execution on an 
application for execution being made by the decree-holder.^® 

It has been held by the Nagpur High Court that the words “where property 
. , , , , is under attachment** do not mean that the only ‘claim* which can be deter- 
mined under the Section is one relating to the attachment or put forward by a person 
who has attached the property.^ In that case, it was held that the Court of the highest 
grade under this Section has the power to allow without recourse to the provisions of 
Section 73, rateable distribution of the judgment-debtor*s assets and that in exercise of 
this power, such Court could grant a rateable share of assets even to a decree-holder 
who has not attached the property from which the assets have been derived. (See 
Note 8 to Section 73.) 

5. “Shall reoeive and realise, “ meaning of. — These words will include the 
sale of the attached property.’ 

6. “Claim thereto and any objection to the attachment thereof, ” mean- 
ing of • — The above words mean claims and objections which can be summarily decided 
in execution proceedings.’ As to whether a claim for rateable distribution comes within 
the meaning of the above expression, see Section 73 Note 8. 

7. Rateable distribution. — Sec Notes 6 and 10 and also Section 73. 


Note 3 

1. (’21) AIR 1921 All 142 (143) : 48 All 612. 
(1900) 22 All 182 (186, 187). 

U. (’86) AIR 1936 Mad 797 (799) : 59 Mad 1028. 

2. (’95) 19 Bom 127 (129). 

Note 4 

1. (’84) 6 All 255 (258). 

2. (’87) AIR 1937 Nag 80 (88) : I L R(1937)Nag 
219. (Doctrine of the “right to follow’* is not 
confined to cases where there is a fiduciary 
relationship.) 

2a. (’86) AIR 1936 Mad 91 (98) : 59 Mad 808. 


3. (’87) AIR 1937 Nag 80 (83) : I L R (1937) 
Nag 219. 

Note 5 

1. (’39) AIR 1939 Mad 169 (170) ; I L R (1939) 
Mad 248. (Section 68 cannot be controlled by 
Section 88.) 

[See (’98) 22 Bom 88 (93, 94). 

(*82) 4 All 859 (361).] 

Note 6 

1. (’09) 8 Ind Gas 105 (108) (Gal). (Sec. 285 of 
the Givil Procedure Gode of 1882 is governed by 
the immediately preceding Sections with which 
it must be read.) 
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dr. ** Court of higheot grade." — The grade of any Court dei)ends upon the 
pecuniary or other limitations of jurisdiction of the particular Court.^ A District Court 
is of a higher grade than a Subordinate Judge’s Court^ and the latter Court is of a 
higher grade than that of the District Munsif.^ The Small Cause Court is inferior in 
grade to the Subordinate Judge’s Court^ and may be inferior also to the Court of the 
District Munsif,® 

See also Sections 3 and 15 supra* 

9. Effect of non-oomplianoe vith sub-eectlon (1) — Sub-section (2). — 

Under the old Code there was a conflict of opinion as to the effect of sale by an inferior 
Court in contravention of the Section. The High Court of Allahabad held that the sale 
was a nullity as being without jurisdiction} The Bombay and Madras High Courts and 
the Nagpur Judicial Commissioner’s Court hold that the sale was not without jurisdic- 
tion and would be upheld if the purchaser brought it about hona fide without notice of 
the attachment by the higher Court.^ The Calcutta High Court also held that the sale 
was not without jurisdiction but in order to uphold the sale it was necessary to show 
that not only the purchaser but the Court also should have acted without knowledge 
of the attachment by the higher Court.^ The addition of sub-clause (2) tg the Section 
now sets the conflict at rest^*^ and a sale in contravention of the Section will now bo 
protected independent of any question of notice either to the Court or to the purchaser.^ 
But the Patna High Court has held that even under the present Code, the sale would 
be invalid if it was hold with notice of the prior attachment by a superior Court.*^ 


2. (’98) 22 Bom 88 (92). 

(*95) 19 Bom 127 (129). (Proclamation of sale 
iBsuod before an application for execution was 
made to the higher Court.) 

(’98) 22 Mad 295(297). (Distinguishing 7 Mad 47.) 
(1900) 13 C P D R 145 (160). 

[See also (’94) 18 Bom 458 (468).] 

3. (’86) 12 Cal 833 (388, 339). 

(’98) 25 Cal 46 (48). 

(’07) 84 Cal 836 (839). (Section 285 of the Civil 
P. C. docs not take away the jurisdiction con- 
ferred on the Court under Section 284.) 

(’92) 19 Cal 651 (G55), (The property was first 
attached by the lower Court under the decree 
passed by it.) 

3a. (’24) AIR 1924 Cal 168 (170). 

(’18) AIR 1918 Mad 063 (6G4). 

(*15) AIR 1915 All 406 (407). 

(’35) AIR 1935 Mad 988 (993). 

(*36) AIR 1936 Mad 797 (798) : 59 Mad 1028. 

4. (’24) AIR 1924 Mad 889 (890). 

(’19) AIR 1919 Cal 645 (546) : 46 Cal 64. 

(’18) AIR 1918 Mad 663 (664). 

(’17) AIR 1917 Mad 602 (603, C05). (As to notice 
to purchaser — Quaere.) 

(’35) AIR 1936 Oudh 154 (166). 

(’36) AIR 1936 Mad 797 (798) : 59 Mad 1028. 

The following cases were cases in respect of 
sales under the old Code and therefore held that 
where the purchase was hona fide the sale was 
regular : 

(’15) AIR 1915 Mad 61 (62). 

(’17) AIR 1917 Mad 320 (322). 

4a. (21) AIR 1921 Pat 140 (141): G Pat L Jour 332. 

3CPC. 40. 


Note 8 

1. (*95) 19 Bom 127 (129). 

(’94) IG All 11 (14, 16) (F B). 

(’81) AIR 1931 Nag 127 (127). (No formal appli- 
cation for execution for rateable distribution is 
necessary under this Section.) 

<’36) AIR 1936 Nag 270 (270) : I L R (1937) 
Nag 122. (Small Cause Court having higher 
pecuniary jurisdiction than Additional Small 
Cause Court is Court of higher grade.) 

2. (’09) 1 Ind Cas 78 (78) (Cal). 

(’22) AIR 1922 Mad 3 (4, 5). (Theory of continua- 
tion of proceedings.) 

3. (’82) 4 All 869 (361). 

<’02) 29 Cal 773 (778). 

(’10) 8 Ind Cas 1176 (1178) ; 1 Upp Bur Rul 53. 
■(’36) AIR 1936 Lah 519 (520). ^Oourt of Sub- 
Judge, First Class, is higher in grade to the Court 
of Sub- Judge Second Class.) 

4. (’95) 19 Bom 127 (129). 

5. (’94) 16 All 11 (14) (F B). 

<’92) 19 Cal 651 (665). (But the Court of First 
Munsif is not a Court of higher grade than that 
of the Second Munsif.) 

[See also (’38) AIR 1938 Oudh 12 (14). (Court of 
Civil Judge is superior to a Small Causa Court.)] 

Note 9 

1. (’09) 31 All 627 (529). (Ruling of the Court to 
which a Court is subordinate must bo followed 
by it.) 

(’82) 4 All 859 (861). 

(’83) 5 All 615 (616). 

(’96) 18 All 348 (849, 350). 

(’04) 26 All 588 (589). 

(’05) 27 All 56 (59). 


SMtloh 68 
Notes 8-8 
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Beotion 88 
Notes 9-10 


Where, after the sale by the inferior Court in contravention of the Section, the 
property is sought to be sold by the superior Court, then, according to the Madras High 
Court, the purchaser as a representative of the ^ judgment-debtor may apply to the 
8ui)erior Court under Section 47 to stop the sale.® According to the Calcutta High Court, 
tho purchaser is not a representative of the judgment-debtor and cannot apply under 
Section 47.® 

It has been held in the undermentioned case^ that even if a sale is liable to be 
set aside for irregularities under Section 63, it cannot be iini)eachod in collateral 
proceedings, or by i)ersons who are not parties to the proceedings. 

Suppose in a sale held by a Court of an inferior grade, tho Court has allowed 
the decree- holder to jiurchase the property and to set off tho decree amount against the 
purchase- money. In such a case, is the effect of sub-section 2 not only to validate the 
sale but also to exempt tho amount so allowed to bo set off, from the claims of other 
decree-holders for rateable distribution ? On this question, there is a conflict of decisions. 
It has been held by the Calcutta High Court** and in an earlier decision by the Bombay 
High Court®® that the order allowing set-off of the decretal amount must also be con- 
sidered to be validated by the sub-section so as to exempt the amount so allowed to be 
set off from tho claims of other decree-holders for rateable distribution and that tho 
Court of the superior grade can only call for tho balance, if any, out of tho sale i)roce6d8 
remaining after such set-off is allowed, for the purpose of rateable distribution among 
the other decree-holders. But, the Bombay High Court in a later decision®** and tho 
Madras High Court®® have taken a different view and held that in such cases, the effect 
of tho sub-section is only to validate tho sale held by tho Court of the inferior grade 
and not to exempt the amount allowed to \yo set off from the claims of other decree- 
holders for rateable distribution. 

Where an inferior Court sells the property and i)ays out the sale proceeds to tho 
decree-holder in ignorance of an attachment in a pending execution proceeding of a 
superior Court, the superior Court has no jurisdiction to order restitution and rectify 
the error.® 


10. Ppooedure vhen infepior Coupt sells ppopepty. — Where the inferior 
Court has sold tho proi)erty, the superior Court should not re-sell it but should adopt 
tho sale held by the inferior Court and after getting the sale proceeds transferred to 
itself, should distribute them rateably among the decree-holders.^ As to the procedure 
to bo arloptcd in getting such sale proceeds transferred to the superior Court, there is a 


difference of opinion. The Bombay® and 

(’34) AIH 1934 Pat 511 TsiS) : 13 Pat 765. (In 
this case it was held that the Court did not know 
of tho prior attachment and so the sale was not 
invalid.) 

5. (’24) AIR 1924 Mad 889 (890). 

6. ('ll) 9 Itid G.as 194 (194, 195) (Cal). 

7. (’17) AIR 1917 Mad 602 (603). 

8. (’87) AIR 1937 Cal 55 (56). 

8a. (’81) AIR 1931 Bom 350 (358,354) : 55 Bom 
473. 

8b. (’85) AIR 1985 Bom 176 (177) : 69 Bom 810. 
8c. (’86) AIR 1936 Mad 797 (798) : 59 Mad 1028. 
’8.5) AIR 1985 Mad 988 (994). 

’85) AIR 1936 Mad 904 (905). 

9 . (’80) AIR 1980 Mad 699 (700). 


Madras* High Courts have hold that the 


Note 10 

1. (’85) 12 Cal 338 (338). 

(’27) AIR 1927 Mad 67 (68). (The sale proceeds 
had not reached the superior Court at the time 
of application.) 

(’09) 8 Ind Cas 105 (110) (Cal). 

(’94) 21 Cal 200 (208). 

’02) 29 Cal 778 (778). 

’32) AIR 1932 All 2 (3, 4) ; 53 All 769. 

(’81) AIR 1931 Bom 850 (352, 354): 56 Bom 473. 
(’80) AIR 1930 Mad 699 (700). 

(’19) AIR 1919 Cal 545 (546) : 46 Cal 64. 

(’86) AIR 1986 Cal 728 (726): I L R (1987) 1 Cal 891. 
(’36) AIR 1986 Mad 797 (798) : 69 Mad 1028. 
(’88) AIR 1938 Sind 175 (176). 

2. (’26) AIR 1926 Bom 420 (422) : 40 Bom 665. 

3. (’27) AIR 1927 Mad 67 (68). 
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superior Court itself can send for the proceeds of the sale from the inferior Court. The 
Patna and Calcutta High Courts have, on the other hand, held that the District Judge 
must be moved in the matter of the transfer of the sale proceeds.^ 

11. Appeal. — An order of the inferior Court refusing to proceed with the 
execution on the ground of pendency of execution against the same property in a superior 
Court is an order under Section 47 and is appealable as a decree.^ 


64 . [ S. 276.] Where an attachment has been made,^ any 

Private alienation of P^’^^ate transfer or delivery of the property 
pro^rty after attachment attached or of any interest therein^^ and any 
to be void. payment to the judgment-debtor of any debt, 

dividend or other monies contrary to such attachment,*^ shall be 
void as against all claims enforceable under the attachment.*^ 

Explanation. — For the purposes of this section, claims 
enforceable under an attachment include claims for the rateable 
distribution of assets.*^ 


[ 1877, S. 276; 1859, S. 240. See 0. 21 R. 58.] 

Synopsis 


1. Legislative changes. 

2. Scope and object of the Section. 

3. **Where an attachment has been made.” 

4. Attachment before judgment. 

5. Effect of attachment. 

6. Effect of removal of attachment. 

7. Abandonment or discontinuance of 

attachment. 

8. Effect of striking off or dismissal of 

execution proceedings. 

9. Revival of attachment. 


10. ”Private transfer or delivery of the pro* 
perty attached or of any interest therein.” 

11. Contrary to such attachment. 

12. Transfer is void only as against claims 

enforceable under the attachment. 

13. Claims enforceable under an attachment 

include claims for rateable distribution 
^Explanation . 

14. Effect of vesting order or winding up 

order after attachment. 

15. Prior contract for sale of property. 

16. Objections as to attachment. 

17. Waiver of benefit under the Section. 


ether Topics (Miscellaneous) 


Alienation under irregular attachment. See Note tS 
and Note 12 i*t. (9). 

Attachment by prohibitory order. See Note 3 
F-N (5). 

Attachment creates no charge. See Note 5Pt. (1). 
Attachment raised and restored later. See Note 6. 
During continuance of attachment. See Note 6. 
Fifiect of adjudication. See Note 3F-N (7); NoteS 
Pt. (6); Note 10 Pt. (8) and Note 14. 


(’85) AIR 1935 Mad 988 (994, 995). 

4 . (21) AIR 1921 Pat 140 (142) ; 6 Pat L Jour 
832. (Following obiter in 18 Bom 458 which how- 
ever was not followed in A I B 1925 Bom 420.) 
(’19) AIR 1919 Gal 545 (546) : 46 Gal 64. 


Right of decree-holder to question transfer. See 
Note 12. 

Right of purchaser. See Note 12 F-N (1). 

Transfer to decree- holder. See Note 11 and Note 
12 P-N (1). 

Transfer under 0. 21 R. 83. See Note 11. 

Transfer when not void. See Notes 6 and 10. 

(’36) AIR 1986 Gal 723 (726) ; I L R (1937) 1 
Gal 391. 

Note 11 

1. (’17) AIR 1917 Gal 182 (182). 


Section 68 
Notes l(Mi 


Section 66 
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Seotton 64 
Notes 1-2 


1. Le^islatiYe ohan^eSt — The following are the changes introduced by this 
Section : — 

1. The words “by actual seizure or by written order duly intimated and made 

known in the manner aforesaid" occurring in the old Section (276) have 
been omitted. See Note 3. 

2. For the words “any private alienation of property attached whether by 

sale, gift, mortgage or otherwise” in the old Section, the following words, 
viz.t “any private transfer or delivery of the property attached, or of any 
interest therein" have been substituted. See Note 10. 

3. The words “during the continuance of the attachment" occurring in the 

old Section have been substituted by the words “contrary to such attach, 
ment.” See Note 11. 

4. The Explanation to the present Section is new. See Note 13. 

2. Scope and object of the Section. — This Section enacts that a private 
alienation of property after attachment is void as againat claims enforceable under the 
attachment.^ The object of the Section is to prevent fraud on decree- holders and to 
secure intact the rights of attaching creditors and of those creditors who liavo obtained 
decrees and are entitled to satisfaction out of the assets of the judgment-debtor.® It is 
immaterial for the application of the Section whether the decree had or had not been 
passed before the time when the transfer was effected® or whether the transferee acted 
in good faith or not.^ 

The effect of the Section is, however, not to invalidate such private alienations 
for all purposes but only as against claims enforceable under the attachment^ The 
benefit of the Section can also be waived by the decree-holder so as to bind himself and 
his assignees with notice.^ 

As the Section operates as a distinct interference with the rights of alienation 
of property, its provisions should bo strictly construed f and cannot he extended to cases 
not contemplated by the Section.” Thus, a transfer by a successful claimant after the 
date of the claim order but before institution of a suit under 0, 21 B. 63 is not prevented 
by the Section which only prohibits a transfer by the judgment-debtor? 


The provisions of the Section relate to execution and a suit by the attaching 
creditor to avoid an alienation made during attachment is not maintainable.^'^ The Sec- 
tion must be read with 0. 21 R. 83 which provides for the private transfers of attached 
property with the Court’s permission in certain circumstances. (See 0. 21 R. 83, Note 6.) 

Section 64 — Note 2 6. See Note 17. 


1 . (’02) 6 Cal W N 57 (59). (Court sale in execu* 
tion ia not afiectod by the Section.) 

(’20) AIB 1920 Had 626 (626). 

2. (’17) AIB 1917 Cal 561 (.561). 

(’06) 80 Bom 387 (339). (Qualified by 0.21 R.83.) 

(’16) AIR 1916 Cal 927 (927). 

3. (’17) AIB 1917 Cal 661 (561). 

4 . (’19) AIR 1919 Oudh 4 (7): 23 Oudh Cas 18. 

5. (’39) AIB 19.39 Mad 702 (706) : 1939 MadW N 
329 (334). (Section does not put an end to the 
power of sale.) 

(’17) AIR 1917 Cal 281 (282). 

(’27) AIB 1927 Mad 445(446). (A mortgagee pend* 
ing attachment can apply under O. 21 R. 89.) 


7 . (’8.5) 7 All 702 (707). (Attachment must be 
duly intimated and made known.) 

(’72) 14 Moo Ind App 543 (549) (PC). (Decisions 
under Section 240 of the Code of 1859 which 
differed in language from the present Section 
are not binding on the construction of the pre- 
sent Section or of Section 276 of the Code of 
1882.) 

[See (’92) 16 Bom 91 (104).] 

8. (’16) AIR 1916 Cal 927 (928). (Obligations 
prior to attachment not affected.) 

9 . (’16) AIR 1915 Mad 495 (497): 88 Mad 635 
(640). 

10. (’01) 28 Cal 492 (497, 499). 

See also Section 47 of the Code. 



ALIENATION FENDING ATTACHMENT 


629 


3. “Where an attaohment has been made.*’ — The words “where an attach, 
ment has been made” show that the Section has no application to transfers made he fora 
the attachment is levied.^ Such a transfer, if real, would be valid even though it may 
have been in the contemplation of the parties that future attempts to attach the 
property should be defeated.^® 

Before property could be subjected to the restriction imposed by the Section, 
there must be a perfected attachment.^ The inodes of attachment of various kinds of 
property are prescribed in Order 21 and an attachment takes effect not from the date 
of the Court’s order but only from the date of its actual promulgation in the manner 
prescribed. In Muthia Ghetti v. Palaniappa Chetth^ their Lordships of the Privy 
Council observed as follows : 

'*No property can bo declared to be attiiche/1 unless first ^ the order of attachment has been 
issued and secondly, in axocMtion of thiOit order the other things prescribed by the rules in the Code 
have been done.*' 

It follows that where a transfer is made after an order of attachment but before 
it was actually effected,'* or where the mode prescribed is not complied with,® or where 


Note 3 

1. (’98) 8 Mad L Jour 266 (268, 269). (The at- 
tachment of property cannot override the rights 
already acquired against the property at the 
time of the attachment.) 

(’32) AIR 1982 Sind 164 (165): 26 Sind L R 158. 

(’01) 3 Bom h R 892 (892). (Sale by mortgagee 
under power conferred by mortgage prior to the 
attachment is valid.) 

(*30) AIR 1930 Tiah 858 (859). (No order of at- 
tachment but only ad interim injunction res- 
training alienation — Section 64 docs not apply.) 

(’37) AIR 1937 All 63(64). (Attachment of money 
decree complete when notice of attachment is 
served on Court passing decree — Subsequent 
transfer of said decree void against all claims 
enforceable uiKiCr attachment.) 

(’37) AIR 1937 Nag 143 (144, 145) : I h R (1989) 
Nag 266. (Sale deed executed before but registered 
after attachment — Sale not affected by Sec. 64.) 

(’36) AIR 1936 Nag 209 (213, 214) : I L R (1936) 
Nag 127. (Attaching creditor can claim priority 
only against those persons who derive their 
interest from the judgment-debtor after attach- 
ment but his right cannot prevail against those 
who hold a superior or paramount right such as 
the prior mortgagee.) 

la. (’79) 4 Bom 70(73, 74). (See Sections 23 and 
24 of Contract Act.) 

(’70) 5 Mad II C R 368 (371). 

(’70) 2 N W P H C R 225 (225). 

(’74) 22 Suth W R 473 (474). 

(’67) 2 Agra 206 (208, 210). 

(*81) 1881 All W N 158 (158). 

2. (’85) 7 All 702 (706, 709). (Per Mahmood, J.) 

3. (’28) AIR 1928 P C 139 (142): 51 Mad 349: 55 
Ind App 256 (PC). 

[Scfi (’70) 13 Suth W R 136 (137). 

(’20) AIF 1920 Mad 804 (807): 42 Mad 844 (851). 
(’31) AIR 1931 Pat 58 (59): 9 Pat 860.] 

[See also (’85) 7 All 702 (707, 709). 

(’37) AIR 1937 Lah 671 (672).] 

See also cases cited in Note 4 to 0. 21 R. 54. 


4. (’90) 1890 All W N 224 (225). 

(’33) AIR 1933 Cal 212 (212, 214): 59 Cal 1176. 
(Mortgage before affixture of order of attachment 
on the Court house.) 

’05) 1905 Pun L R No. 137, p.488. 

’07) 1 Sind L R 176 (177). 

(’16) AIR 1916 Cal 135 (135). 

(’31) AIR 1931 Mad 570 (571). 

(’16) AIR 1916 Oudh 169 (173). (Attachment not 
complete until 0. 21 R. 54 is complied with.) 

(’19) AIR 1919 Mad 594 (595): 42 Mad 565 (566). 
(Do.) 

(’20) AIR 1920 Mad 804 (807): 42 Mad 844 (852, 
853) (FB). (Do.) 

(’19) 9 Mad L W 137t. (Do.) 

(’23) AIR 1923 Lah 423 (424): 4 Lah 211. (Do.) 

(’29) AIR 1929 All 846 (847). (Service of prohibi- 
tory order on the judgment-debtor must be 
proved.) 

(’29) AIR 1929 Bom 395 (396): 53 Bom 851. (Mere 
information of order of attachment to the pur- 
chaser before his purchase is immaterial.) 

(’10) 33 Mad 429 (431, 433). 

5. (*67) 2 Agra 206 (208). 

(*34) AIR 1934 Pat 619 (622). (Copy of order not 
served as provided in O. 21 R. 46 — Attachment 
not perfected.) 

(’3.3) AIR 1933 Rang 198 (199). (Requirements of 
O. 21 R. 54, sub-r. 2 not complied with.) 

(’33) AIR 1933 Rang 267 (268). (Warrant of at- 
tachment not affixed — Attachment is not valid.) 

(’81) 1881 All WN 65 (65). (Attachment order not 
fixed up in Court house or in Collector’s office.) 

(’68) 10 Suth W R 264 (265, 266). 

(’85) 7 All 702 (709). (Attachment of immovable 
property not made in the manner prescribed by 
O. 21 R. 54 is ineffective.) 

(’17) AIR 1917 Cal 832 (832). (Do.) 

(’19) AIR 1919 Mad 594 (596) : 42 Mad 565. (Do.) 

(’23) AIR 1923 Lah 423 (424) : 4 Lah 211. (Do.) 

(*78) 2 All 58 (60). (Where copy was not posted in 
the Court house or sent to or posted in the Col- 
lector’s office.) 

(’05) 9 Cal W N 693 (695). (Do.) 


Seotion 6f 
Note 3 
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Sttotiion 64 there is a material misdescription or other defect in the attachment, ‘ or where the order 

NotM 8-4 of attachment is ultra vires or obtained collusively/ the Section docs not apply. 

Whether property is or is not, at a given moment, under attachment is a question of 

fact, capable of absolute demonstration.® 

The presumption under Section 114 of the Indian Evidence Act, in favour of 
the regularity of judicial acts, does not apply to proceedings that follow such judicial 
acts.® In the absence of proof that an attachment, good in law, was ordered and was 
effected in duo manner and without any defect, prior to alienation, the alienation will 
be uphold.^® The onus of proving that an alienation is void owing to a prior valid 

attachment of the property is on the person challenging the alienation and it is for him 

to prove that the requirements of law as regards a valid attachment were fulfilled.^®® 
Applications for rateable distribution under Section 295 of the Code of 1882 
(now Section 73) do not amount to attachment under the Section.^^ 


4. Attachment before judgment. — The Section makes no distinction between 
attachment before judgment and attachment in execution of a decree.^ A private aliena- 
tion of property pending a valid attachment before judgment is void as against claims 
enforceable under the attachment.® The attachment must, however, have been effected 
in the manner prescribed by the Code® and where the formalities laid down by 
0. 38 R. 5 were not complied with, the attachment was held ultra vires and an alienation 
pending such attachment was held to be valid.* An attachment ordered before judgment 


(’25) AIR 1925 Lah 583 (584). (Do.) 

(’87) AIR 1937 Lah 671 (672). (Formalities re- 
garding proclamation and atlixing of notices 
prescribed by Order 21 Rule 54 (2) not complied 
with — Transfer is not void under Section 64.) 
(*35) AIR 1935 Lah 57 (59). (Omission to affix 
copy of order on conspicuous part of property is 
fatal defect.) 

(’28) AIR 1928 Pat 600 (602, 603) : 8 Fat 1. (Failure 
to affix copy of the notice in thoofficeof the Col- 
lector of the District where the property is situate.) 
(’16) AIR 1916 Pat 353 (356). (But entry in the 
Towzi Register is unnecessary.) 

(’16) AIR 1916 Mad 434 (436) : 39 Mad 389. (At- 
tachment of mortgage bond if not made under 
the provisions of 0. 21 R. 51 is ineffective.) 

(’23) AIR 1923 Mad 317 (318) : 46 Mad 415. (At- 
tachment of promissory note, if not made by 
actual* seizure under 0. 21 R. 51 is ineffective.) 
(’29) AIR 1929 Pat 1 (3) : 7 Pat 726. (Attachment 
of money decrees.) 

6 . (’81) 3 All 698 (701). (Wrong description of 
property.) 

(’85) 7 All 731(733). (Other defect in attachment.) 
(’23) AIR 1923 Mad 567 (568). (Other defect in the 
attachment — Want of sanction of Court to pro- 
ceed against receiver.) 

7. (’81) 1881 All W N 117 (118). (Attachment by 
Revenue Court of a Civil Court decree is ultra 
vires.) 

(’12) 14 Bom LR 511 (519, 520). (Attachment after 
insolvency of the judgment-debtor.) 

(*10) 8 Mad L Tirn V31 (198). (Attachment under 
a collusive decre.e.) 

8. (’05) 8 Ondh Cas 409 (417). (Order of attach- 
ment cannot subsist after a sale has been con- 

, firmed.) 

9. (’14) AIR 1914 Oudh 808 (309). 


(’10) 5 Ind Cas 92 (94) : 33 Mad 429. (Presump- 
tion is not applicable to receipt of notice of 
attachment by a Court.) 

(’25) AIR 1925 Rang 89 (91). (Report of the pro- 
cess-server is admissible in evidence, but is not 
conclusive proof of the date of the actual attach- 
ment.) 

10. (’90) 13 All 119 (124). 

(’10) 33 Mad 429 (432, 433). 

(’14) AIR 1914 Oudh 308(309). (Paying of process 
fee for the issue of an order of attachment is not 
sufficient proof of its service.) 

10a. (’37) AIR 1937 Lah 671(672). 

11. (’85) 7 All 702 (711). 

(’88) 15 Cal 771 (774). 

Note 4 

1. (’29) AIR 1929 Cal 494 (495, 496) ; 57 Cal 274. 
(Agreement to sell prior to attachment cannot 
prevail against attachment.) 

(’99) 26 Cal 531 (533). (Provided that in the case 
of attachment before judgment a decree is sub- 
sequently passed in the suit for the plaintiff who 
got the attachment.) 

(’34) AIR 1934 All 165 (166). 

[See (’37) AIR 1937 All 424(426).] 

2. (’22) AIR 1922 Nag 238 (239). 

(’19) AIR 1919 Mad 752 (754) : 42 Mad 1. 

(’15) AIR 1915 Mad 386 (386). 

[See (’28) AIR 1928 Cal 234 (285). (When suit 
abates, attachment before judgment ceases and 
does not revive when abatement is set aside.)] 

3. (’27) AIR 1927 Cal 886 (886) : 66 Cal 645. 
(Immovable property — 0. 21 R. 54 must l)e 
complied with.) 

(’34) AIR 1934 All 165 (166). (Mere passing of order 
or issuing it is not sufficient — It must be served.) 

4. (’22) AIR 1922 Nag 238 (239). 
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cannot be treated as a nullity merely because the attachment is not completed till after 
judgment.® 

S. Effect of attachment. — An attachment has merely the ofifect of preventing 
all private alienations of the property to the prejudice of claims enforceable under the 
attachment. It confers no title, charge, lien or priority in the property in favour of the 
attaching creditor,^ See also Note 16 to 0. 21 R. 46, Note 18 to 0. 38 R, 5 and Notes to 
0. 21 R. 54 infra. So far as moveable property is concerned, it has the effect of keeping 
the property in custodia legis and a person who, for instance, cuts and carries away 


(’34) AIR 1934 All 165 (167). (Attachment before 
judgment is entirely in the discretion of the 
Court.) 

(’34) AIR 1934 All 165 (166). (Case relating to 
attachment of decree.) 

[But see (’38) AIR 1938 Lah 49 (51, 52) : I L R 
(1937) Lah 766.] 

5 . (’19) AIR 1919 Mad 752 (753) : 42 Mad 1. 

Note 5 

1 . (’10) 32 All 479 (488). 

(’33) AIR 1933 Mad 842 (344). 

(’33) AIR 1933 All 953 (953). (A case of attach- 
ment before judgment.) 

(’15) AIR 1916 All 275 (276): 37 All 575. (Priority 
of attachment does not give priority of title.) 
(’32) AIR 1932 All 353 (355). 

(’78) 3 Bom 58 (61). (Although, when the sale 
takes place, priority of attachment may affect 
the distribution of assets.) 

(’30) AIR 1930 Bom 16 (18). (Attaching creditor 
is not a secured creditor.) 

(’80) 5 Cal 148 (174): 6IndApp88(PO). (An order 
of sale in addition to attachment under a mort- 
gage decree was held to create a valid charge.) 
(’14) AIR 1914 P 0 129 (130): 42 Cal 72 : 41 Ind 
App 251 (PC). (Reversing 16 Ind Cas 288.) 

(’81) G Cal 663 (G6G). (Attaching creditor has no 
right to redeem a mortgage subsisting prior to 
attachment.) 

(’88) 15 Cal 202 (210). 

(’98) 25 Cal 179 (185). 

(’02) 29 Cal 428 (431) (FB). (Judgment-creditor 
has no priority over Official Assignee in respect 
of property attached previous to vesting order.) 
(’10) 14 Cal W N 677 (679). 

(’16) AIR 1915 Cal 444 (446). 

(’17) AIR 1917 Cal 13 (16): 44 Cal 1072. (Hence 
fund in Court attached by several creditors was 
ratcably distributed.) 

(’29) AIR 1929 Cal 524 (525): 57 Cal 122. (Attach- 
ing creditor has no higher right than that of 
any other unsecured creditor.) 

(’23) AIR 1923 Lah 261 (262): 3 Lah 414. 

(’29) AIR 1929 Lah 90 (91): 10 Lah 543. (Attach- 
ment gives no cause of action for a suit by rever- 
sioners for a declaration.) 

(’85) 8 Mad 573 (575). 

(’91) 14 Mad 277 (282, 284). (The word “lien” 
hero apparently only means “the right of the 
attaching creditor to disregard a private aliena- 
tion under the section”.) 

(’03) 26 Mad 673 (678). (Attachment of money 
before insolvency of judgment-debtor was of no 
effect as against Official Assignee.) 


(»15) AIR 1915 Mad 464(471). (Property attached 
prior to a decree for maintenance but sold after 
the de^cree remains subject to maintenance 
charge.) 

(»16) AIR 1916 Mad 792 (794): 38 Mad 221. 
(Attaching creditor gets no priority over other 
creditors.) 

(’17) AIR 1917 Mad 748 (744): 39 Mad 903. 

(’21) AIR 1921 Mad 30 (33): 44 Mad 282. 

(’27) AIR 1927 Mad 190 (191). 

(’30) AIR 1930 Mad 4 (8). 

(*69) 1869 N W P H 0 R 172 (184). 

(’16) AIR 1915 Lah 281 (281): 1915 Pun Re 
No. 39. 

(’03) 25 All 347 (350). (Attaching creditor cannot 
impeach a subsequent decree as bad in law.) 
(*90) 12 All 440 (445) (FB). (Attachment— In the 
custody of the law.) 

(’30) AIR 1930 All 652 (653). 

(’06) 33 Cal 639 (643). 

(»12) 16 Ind Cas 668 (669) (Cal). 

(’16) AIR 1916 Cal 371 (372). (Attachment before 
judgment cannot affect attachment after decree 
obtained by another.) 

(’12) 18 Ind Cas 96 (96) (Mad). (Title continues 
in the owner notwithstanding attachment till 
confirmation of sale.) 

(’39) 1939 Nag L Jour 2.57 (259). (Attachment 
does not create equitable or judicial lien — At- 
tachment does not make the amount of the 
decree a secured debt within the meaning of 
Central Provinces Reduction of Interest Act, 
1936, Section 2 (d).) 

(’38) AIR 1938 Mad 360 (363) : I L R 1938 Mad 
744 (F B). (Attaching creditor is not secured 
creditor — Attachment does not confer title — 
Crown is entitled to priority for its debts.) 

(’37) AIR 1937 All 424 (426). 

(’37) AIR 1937 Cal 517 (519) : I L R (1937) 2 Cal 
675. (Existence of attachment in favour of 
creditor does not make him a si.'cured creditor.) 
(’37) AIR 1937 Pat 50 (51. 52). 

(*3G) AIR 1936 Mad 132 (133) : 59 Mad 428. 
(Attaching creditor is not a secured creditor — 
Priority of Crown debts.) 

(’,36) AIR 1936 Nag 209 (213): I L R (1936) Nag 
127. 

(’34) AIR 1934 All 165 (168). 

(’35) AIR 1935 N.ag 171 (172) : 31 Nag L R 301. 
(Mere attachment does not give interest in pro- 
perty attached within the. meaning of 0. 21 
R. 59, Civil P. C.) 

(’33) AIR 1933 Nag 229 (230) : 29 Nag L R 303. 
(’20) AIR 1920 Mad 626 (626). 
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8«otion 6< crops \ 7 hi 0 h have been attached, ivill be liable in damages to the person at whose 
Notes 5-7 instance the crops were attached.^ 

An attachment does not prevent an alienation by operation of law.^ See Note 10 

below. 

A judicial sale of proi)erty in pursuance of an attachment carries with it any 
enlargement thereof that accrues after the attachment and before the sale.* But. 
an attachment cannot be enforced against property received in lieu of the property 
originally attached, in a subse<iuent partition.*^ 

As to the distinction between attachment under the Code and a vesting order 
in insolvency, see the undermentioned case.® 

See also 0. 21 R. 54 Note 11 and 0. 21 R. 63 Note 24. 


6. Effeot of remOYal of attachment. — A transfer by the judgment-debtor 
after an attachment has been removed or withdrawn is valid and a subsequent attach, 
ment cannot be made so as to relate back to the date of the iirst attachment and 
operate against a transfer in the interval, even though the removal or witlidrawal of the 
first attachment was under a misapprehension.^ Similarly, a private transfer pending an 
attachment which has subsecjuently ceased will be valid.® Even an implied withdrawal 
as, for example, where an order of withdrawal is not formally passed but the attach, 
ment is understood by the decree-holder to have been withdrawn, bars any objection 
against the validity of an alienation of the attached property.® 

As to the revival of attachment, see Note 9 below. 


7. Abandonment or disoontinnanoe of attachment. — Sec also 0. 21 R. 57. 

An attachment may cease for various reasons. Thus it may cease — 

1. by an express order withdrawing or putting an end to the attachment;^ 

’there cannot, however, be a partial withdrawal by consent,® 

2. by the decree being discharged by payment out of Court® or by sale of the 


[See (’31) AIR 1931 Cal 474 (47G) : 58 Cal 1. 
(Attaching creditor docs not acquire more rights 
than what debtor has.)] 

2. (’07) 30 Mad 413 (415, 410), 

3 . (’14) AIR 1914 P 0 129 (130): 42 Cal 72 : 41 
Ind App 251 (PC). (Reversing 15 Ind Gas 288.) 

4 . (’91) 18 Cal 164 (170): 17 Ind App 201 (PC). 

5. (’13) 20 Ind Cas 43 (44) (Oudh). 

6 . (’28) AIR 1928 ^lad 735 (742, 745): 51 Mad 
417 (FB). 

Note 6 

1 . (’29) AIR 1929 Rang 229 (237): 7 Rang 201. 
(’34) AIR 1934 All 165 (167, 168). 

(’13) 18 Ind Cas 524 (525): 6 Low Bur Rul 170. 
(’73) 20 Suth W R 133 (186). 

(’95) 22 Cal 909 (920) : 22 Ind App 129 (PC). 

2. (’21) AIR 1921 Oudh 170 (183, 184). (Attach- 
ment ceasing — No right to rateable distribution.) 

(’32) AIR 1932 Rang 103 (104) : 10 Rang 199. 
(Mortgage subf^uent to attachment — Amount 
of decree deposited and full satisfaction entered 
— Mortgage valid.) 

(’99) 23 Mad 478 (482). 

(’19) AIR 1919 Lah 129(130): 1919 Pun Re No.5. 
(’27) AIR 1927 Nag 289 (289). (Sale executed 
pending attachment, registered after release 
thereof is valid.) 


(’34) AIR 1934 All 165 (168). (Attachment before 
judgment ceases on dismissal of suit — No 
revival of attachment on suit being decreed by 
Appellate Court — Fresh attachment after appel- 
late decree does not affect alienation made dur- 
ing prior attachment.) 

(’73) 12 Beng L R 411 (421) (P C). (Sale after 
removal of one attachment and before a fresh 
attachment.) 

(’08) 1 Beng L R A C 71 (73). 

[But see (’70) 14 Suth W R 25(25). (Case under 
the Code of 1859.) 

(’36) 163 Ind Cas 812 (813) (Cal). (Transfer 
pending attachment — Attachment removed and 
fresh attachment made — Transfer inoperative 
against fresh attachment also.)] 

3 . (’69) 1 N W P 11 C R 30 (31). 

Note? 

1 . (’21) AIR 1921 Oudh 176 (183, 184). 

2 . (’27) AIR 1927 Mad 648 (649). ■ (Sale with 
decree-holder’s consent is not excepted.) 

3 . (’99) 23 Mad 478 (482). 

(’ll) 35 Bom 516 (523, 526). 

(’82) 8 Cal 279 (281). 

(’69) 1 N W P H C R 125 (127). (Satisfaction of 
decree reported to Court — Mortgage executed a 
day prior to the removal of the attachment held 
valid.) 
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attached property in execution of the decree,^ 

3. by the decree being set aside, 

4. in cases of attachment before judgment, by the suit being dismissed,® or 

5. by abandonment of the attachment by the decree-holder/ 

Whether an attachment has been abandoned is a question of fact depending 
upon the circumstances of each case. Thus, where the decree-holder took no steps to 
enforce his rights for a very long time after the attachment was made, and the appli- 
cation for execution was consequently ‘struck off,* it was hold by the Pi’ivy Council 
that the attachment must be presumed to have been abandoned.® In Ghamiappa 
Tharagan v. Rama Ayyar? where the application for execution was ‘ struck off * after 
some time after the attachment was made and the decree-holder did nothing further 
for nearly twelve years, except keeping alive the decree by periodical applications for 
execution, Wallis, C. J., held, applying the Privy Council case above referred to, that 
the attachment must be taken to have been abandoned. Seshagiri Ayyar, J., dissented 
from this view and held, distinguishing the Privy Council case, that the periodical appli- 
cations by the decree-holder negatived the idea of abandonment. Mere lapse of time 
after the attachment will not, however, he sufficient to prove abandonment^® especially 
if the delay was caused by the decree-holder’s willingness to grant his debtor indulgence 
and opportunity to repay the debt.” 

The mere fact that the decree-holder applies for fresh attachment does not 
necessarily imply an abandonment of the attachment already raade,^® though it may^ 
under particular circumstances, give rise to a presumption as to abandonment.^® See 
also 0. 21 E. 64 Note 11 and 0. 38 E. 11 Note 3. 

An attachment does not abate on the death of the judgment-debtor.^'* 

8. Effect of striking off or dismissal of execution proceedings. — An 

order ‘striking off’ execution proceedings does not necessarily operate as a dismissal or 
a final disposal of the execution petition.^ It is competent to the Court to strike off 
execution proceedings and to continue the attachment.® 


('12) 15 Ind Gas 077 (078) (All). (But attachment 
cannot lie deemed to be withdrawn when decree 
is satisfied in part onlv.) 

4 . (’86) 12 Cal 317 (322). 

(’05) 8 Oudh Gas 409 (417). 

(’20) AIR 1920 Pat 75 (77). 

(’73) 20 Suth W R 19 (20). (But if the execution 
sale is set aside on account of irregularity in the 
proceedings, the attachment remains, so that 
the decree-holder can again oring it to sale.) 

6. (’08) 10 Suth W R 99 (99). 

(’06) 29 Mad 175 (176). (A renewed decree in the 
same terms will not validate it.) 

6 . (’88) 10 All 506 (511). (Though eventually on 
appeal it may bo decreed.) 

7 . Sec the discussion infra, 

8 . (’73) 20 Suth W R 133 (136) (P C). 

(’73) 20 Suth W R 418 (418). (20 Suth W R 133 
(P C), Followed -- Case of long delay.) 

9. (’21) AIR 1921 Mad 30 (32) ; 44 Mad 232. 

10 . (’16) AIR 1915 Mad 61 (61). 

(’69) 11 Suth W R 617 (518). 

11. (’75) 24 Suth W R 66 (58, 69). 

12 . (’13) 18 Ind Gas 691 (694) (Mad). 

(’15) AIR 1916 Mad 386 (386). 


(’74) 12 Beng L R 414 (415). 

(’81) 6 Cal 129 (183). (A re attachment of pro- 
perty after decree does not imply an abandon;- 
ment of attachment before decree.) 

(’69) 11 Suth W R 517 (518). (Second attachment 
taken because Court insisted on it.) 

Sec also cases in Note 11 to 0. 21 R. 64 and 
Note 3 to 0.38 R.ll.) 

13 . (’94) 16 All 133 (135). (Decree-holder failing 
to show that the first attachment was sub- 
sisting.) 

(’01) 23 All 114 (116). 

(’69) 11 Suth W R 517 (518). 

(’76) 25 Suth W B 613 (516). (Creditor submit- 
ting to fresh attachment ordered by Court.) 

14 . (’90) 12 All 440 (445) (F B). 

[See (’14) AIR 1914 Bom 256(257) : 38 Bom 105. 
(But an attachment before judgment will ba 
displaced by the death of a Mitakshara co- 
parcener.) ] 

Note 8 

1 . (’84) 6 All 269 (276) : 11 Ind App 37 (P 0). 

2. (’07) 11 Cal W N 163 (166). (Dissenting from 
18 All 49.) 
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Tho striking of an execution proceeding off the file is an act which may admit 
of different interpretations according to the circumstances under which it is done and 
there is no general rule as to its effect ou an attachment made already.*’^ It must 
depend upon the circumstances of eacli case.®'^ But certain broad principles have been 
recognised. If tho striking off takes place under circumstances which terminate the 
case,^ or which render a fresh attachment necessary,® tho attachment ceases. Where 
such circumstances do not exist, the proceedings in execution are merely suspended and 
tho attachment continues.® 

It was held under tho old Code that tho dismissal of an execution application 
did not necessarily put an end to tho attachment made already but that it is dependent 
on the circumstances of each case.^ Under the present Code, 0. 21 R. 57, an attachment 
^hall cease where the ai)plication for execution is dismissed for default of the decree- 
holder.® Where it is dismissed in any other way, it is not the necessary consequence 
that the attachment ceases.® 


9. Revival of attaohmentt — It has already been seen in Note 6 above that if 
an attachment comes to an end^ interests created thereafter are not affected by a second 
attachment. But an attachment cannot be said to have come to an end, so long as tho 
order releasing the attachment is liable to be sot aside by way of appeal or otherwise.^ 
It can only be said to bo temix>rarily discontinued or suspended.® Thus, where an 


3. (’73) 20 Suth W K 133 (136) (P C). 

(*97) 1 Cal W N 617 (621). 

(*75) 14 Beng L R 323 (329, 830). 

3a. (*82) 11 Cal L Rep 17 (21, 22). 

•(*75) 24 Suth W R 86 (37). (Security not given 
— Proceedings struck off — Attachment not 

A fTArifA/4 \ 

<»97)lCal W N,617 (621). 

(*94) 17 Mad 180 (182). (Necessary affidavit not 
filed — Exocutiun petition struck off — Attach- 
ment not affected.) 

(*G9) 11 Suth W R 617 (618). 

[See also (’05) 27 All 334 (338) : 32 Ind App 102 
(PC).] 

4. (’05) 8 Oudh Cas 152 (154). 

[See also (’01) 21 Suth W R 66 (67).] 

5. (’01) 23 All 114(116). (Where the decree-holder 
is compelled to take out another execution bis 
right should l)e presumed to date from the second 
attachment.) 

(’74) 12 Beng L R 411 (422) (P C). 

(’71) 17 Suth W R 15 (17). 

(’78) 1 All G16 (618). 

(’81) 8 Cal L Rep 157 (160). 

€. (’15) AIR 1915 All 410(411) ; 37 All 518 (521). 

(’68) 9 Suth W R 205 (206). (i’roceedings stayed 
for a fixed period and attachment continued.) 

(’69) 1 N W P H C R 48 (52) (PH). (Where exe- 
cution petition was struck off on the parties 
asking for postponement of sale the attachment 
does not cease.) 

(’72) 17 Suth W R 234 (235). (An order striking 
off an attachment pending appeal docs not 
release the property from attachment.) 

(’73) 5 N W P H C R 70 (72). 

(’75) 24 Suth W R 86(38). (Striking off the exe- 
cution proceedings, because of the inability of 
tho decree-holder to furnish security leaves the 
attachment, etc., intact.) 


(’81) 7 Cal L Rep 424 (426, 427). 

(’82) 8 Cal 51 (62, 63) : 8 Ind App 123 (PC). (Sale 
stayed upon the application of the debtor, on 
condition of the attachment remaining in force 
— Subsequent striking off would not put an end 
to tho attachment.) 

(’68) 10 Suth W H 380(882). (Execution case struck 
off improperly can be restored.) 

(’79) 6 Cal 27 (30). (Irregular striking off, merely 
to keep file clear.) 

7. (’94) 17 Mad 58 (60). (Notice not given to 
decree-holder before order of dismissal— Attach* 
ment held subsisting.) 

(’97) 19 All 482 (488, 489). 

(’06) 33 Cal 666 (668). 

(’67) 8 Suth W R 49 (60). (Where execution had 
been set aside in toto after being proceeded with 
up to a certain point, the attachment was held 
to cease ) 

[See also (’ll) 8 All L Jour 619(621). (Where an 
order simply dismissing an execution appli- 
cation without specific words withdrawing 
attachment was held not to raise the attach- 
ment when the order has l)een set aside in 
appeal.)] 

8 . See 0. 21 R. 57 and the following cases — 
(’15) AIR 1915 All 371 (372) : 37 All 642. 

(’22) AIR 1922 Nag 81(81). (Dismissed in default 
of appearance.) 

(’23) AIR 1923 Pat 664 (567). 

(’13) 20 Ind Cas 149 (160) (Cal). 

9. (’18) AIR 1918 Pat 454 (456). 

(’23) AIR 1923 Mad 703(703). (Dismissed because 
of the decree-holder’s absence from the sale or 
his failure to bid.) 

Note 9 

1. (’24) AIR 1924 Cal 744 (747) : 51 Cal 548. 

2. (’19) AIR 1919 Lah 54 (55). (Decree- holder’s 
rights areuot affected by the temporary disconti- 
nuance of the attachment.) 
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attachment is wrongly released and the order of release is set aside in appeal, the attach- 
ment will be deemed to have continued and an alienation made between the date of the 
order of release and the date of the order in appeal, will be void against ail claims cnfoi’cc- 
able under the attachment.* See also Note 4 to 0. 21 E. 55, infra. Similarly, where a 
claim is allowed and the property is released from attachment, such release is only 
provisional and subject to the result of the suit under 0. 21 E. 63. Where tliercforo 
the order in the claim petition is set aside in the suit, the attachment is revived so as 
to affect the alienations made in the interval.^ 

In the case of an attachment before judgment the attachment comes to an end 
upon the dismissal of the suit and is not revived upon the reversal of the judgment in 
appeal.® The reason is that 0. 38 B. 9 contains no provision corresjKjnding to 0. 21 E. 63 
which makes the order in the claim case and the release from attachment thereupon 
subject to a regular suit." See also Note 1 to 0. 38 E. 9 infra. 

10. “Private transfer or delivery of the property attached or of any 
interest therein.” — The word * transfer ' is used in the most generic sense and 
includes all species of contract which pass real rights in property from one jxjrson to 
another.* But it is not confined to transfers by contract. A transfer purporting to bo 
made by a deed of appointment is a ' transfer.'* 

The transfer contemplated by the Section is a transfer between livifig persons 
and therefore does not include a devise by will.* A ‘private transfer’ means a volun- 
tary transfer such as a sale, mortgage, lease or gift and not a transfer by operation of 
law, such as an involuntary sale under a decree of a Court* or the enforced execution of 
a conveyance or assignment in obedience to the order of the Court.® Thus, a transfer 
effected by an award which has been given effect to by a decree,® or a conveyance 


3. (’74) 21 Suth W R 436 (486). 

(’12) 84 All 490 (492). (Review.) 

<’20) AIK 1920 All 3.66 {357) ; 42 All 89. (Attach- 
uient before judgment set aside.) 

[Sre also (’21) AIR 1921 Cal 101 (103).] 

[But tee (’95) 22 Cal 909 (920) : 22 Ind App 129 
(PC). (Attacliment does not revive on a mere 
order of remand in appeal.)] 

4 . (’22) AIR 1922 Mad 176 (178) : 45 Mad 84. 
(’21) AIR 1921 Cal 101 (103). 

(’79) S Cal L Rep 140 (149, 150). 

(’96) 23 Cal 829 (833, 834, 835). 

(’00) 33 Cal 11.68 (1162). 

(’09) 31 All 867 (308). 

(’18) AIR 1918 Mad 1095 (1096) ; 40 Mad 955. 
(’22) AIR 1922 Nag 138 (140). (The attachment 
,s revived even if the order of release is set aside 
only in appeal from the decree in the claim suit.) 
(’39) AIR 1939 Oudh 178 (179) : 181 Ind Cas 362 
(863). 

[See also (’15) AIR 1915 Mad 495 (497) : 38 
Mad 535.)] 

5. (’21) AIR 1921 Cal 101 (103). 

(’.34) AIR 1934 All 165 (167). 

6. (’21) AIR 1921 Cal 101 (103). 

Note 10 

1 . (’83) 6 All 121 (187) (PB). 

(’91) 13 All 432 (476). 

[See (’34) AIR 1934 Bang 813 (815). (Transfer of 
properly by agreement which is incorporated 
in a decree ie a private transfer.)] 


2. (’95) 22 Cal 185 (202). (Appointment under a 
settlement held to come within the Section.) 

3. (’02) 15 C P L B 1 (6). (A power of device is 
not included in an alienation contemplated by 
the Section.) 

4 . (’82) 4 All 219 (225) (PB). 

(’83) AIR 1933 All 953 (9.63). 

(’ll) 21 Mad L.Iour 82 (84, 8,6). (Unless collusive.) 
(’95) 1 Oudh Decision 792 (793). (Lease.) 

(’90) 18 AU 123 (125). (Do.) 

(’01) <28 All 467 (470). 

(’86) 10 Bom 400 (406, 407). 

(’81) 7 Cal 107 (118); 8 Ind App 65 (PC). (Private 
sale in satisfaction of a decree is not a sale 
under a decree of a Court.) 

(’90) 17 Cal 826 (828). 

(’37) AIR 1937 Pat 60 (52). 

<’39) AIR 1939 Lah 380 (381) : 41 Pun L R 305 
(307). 

(’<20) AIR 1920 Mad 626 (626). (Section does net 
affect court sale.) 

5. (’82) 4 All 219 (225, 226) (FB). 

(’24) AIR 1924 Mad 010 (610). 

(’36) AIR. 1936 Nag 163 (165) : IL R (1930) Nag 
172. 

6. (’82) 4 All 219 (225. 226) (FB). 

(’32) AIR 1932 P C 236 (237) : 69 Ind App 405 : 

13 Lah 702 (PC). 

(’19) AIR 1919 Mad 798 (798). 

(’22) AIR 1922 Mad 221 (222): 45 Mad 108. (Unless 
collusive.) 
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executed in obedience to a decree for specific performance of a contract of sale/ is not 
a ‘private transfer* within the meaning of this Section. But it has been held that 
where a transfer is embodied in a decree but the decree is entirely based on an agree- 
ment between the parties, the transfer is a ‘private* transfer.^* A vesting order in 
insolvency is a transfer by operation of law and is not within the mischief of this 
Section.^ But where the adjudication order is made by a foreign Insolvency Court, it 
cannot have the effect of prevailing over a prior attachment effected by the order of a 
British Indian Court.®® 


The prohibition under the Section extends to all private transfers and delivery 
of property by which tiie attachment is defeated by the property or interest therein 
being put out of the reach of the attaching creditor.^ But an act which is consistent 
with the proper management of the property is not barred by the Section.^® A consent 
given by heirs of a Mahomedan after his death, to a bequest made by him, does not 
amount to an alienation of property,^' 


The oi^eration of the right of survivorship among members of a Hindu joint 
family is not a private transfer; but it has been held independently of this Section 
that when a judgment-debtor dies after an attachment in execution is effected on his 
undivided share, the right of survivorship of his co-parceners does not prevail over the 
rights enforceable under the attachraent.^^ Where, however, tlie judgment-debtor dies 
after an attachment before judgment but before it is converted into an attachment in 
execution^ the right of survivorship would prevail over the attachment.^* The reason is 
that when the right by survivorship accrued, there was not in existence any competing 
right or title at all. 


An assignment of a decree under attachment is a “transfer of a property*' within 
the meaning of this Section.^^ Where the karta of a Hindu joint family business is 
adjudicated an insolvent, the power of such karta to dispose of joint family property 
for discharging business obligations vests in the Official Receiver. But such power in 
the hands of the Official Receiver will bo subject to the same qualifications as it was 


[See (*39) AIR 1939 Bom 212 (214). (Where 
there is no arbitration at all but merely a pri- 
vate arrangement between the parties drawn 
up in the form of an award, the Section 
applies.)] 

7. See (’10) 7 Ind Cas 795 (796) (Mad). 

(’32) AIR 1932 Bom 301 (803, 305). (Decree for 
specific performance of a contract of mortgage.) 
7a. (’37) 1937 MadW N 45 (46). (Charge created 
under a compromise decree is no better than any 
other private transfer.) 

(’34) AIR 1934 Rang 313 (315) ; 11 Rang 310. 
[See also (’39) AIR 1939 Bom 212 (214). ] 

8 . (’69) 1 N W P If C R 172 (188). 

(’96) 20 Bom 403 (407). 

(’35) AIR 1935 Mad 151 (151) : 58 Mad 403. 
(Attachment before judgment — Subsequent 
insolvency of defendant — Attachment docs not 
prevent vesting of property in Official Receiver.) 
(’33) AIR 1933 Nag 229 (230) : 29 Nag L R 303. 
8a. (’33) AIR 1933 P 0 134 (135, 136) : 60 Ind 
App 167 : 56 Mad 405 (PC). (Reversing AIR 1931 
Mad 474.) 

9. (’27) AIR 1927 Mad 1147 (1148). (Resolution 
of a Bank setting oil shares for debts due to the 
Bank.) 


(’22) AIR 1922 Lah 147 (148). (Mutation by gad- 
dinashin of property standing in his name to 
the name of the shrine.) 

(’29) AIR 1929 Rang 229 (234) : 7 Rang 201. (An 
assignment of a debt or fund.) 

(’98) 23 Bom 1 (10, 11). (An assignment of a 
Hindu widow’s life interest in the profits of 
immovable property left to her by her husband’s 
will.) 

(’08) 35 Gal 889 (895). (Release of an easement.) 
(’10) 7 Ind Gas 481 (482) (Cal). (A compromise 
resulting in transfer of property after attach- 
ment.) 

(’10) 8 Ind Cas 76 (77) (Cal). (Surrender of hold- 
ing after attachment to the landlord.) 

(’09) 33 Bom 264 (266). (Attachment of son’s 
interest— Father cannot thereafter exercise his 
disposing power over son’s share.) 

10. (1900) 13 C P L R 145 (151). 

11. (’02) 26 Bom 497 (499). 

12. (’93) 20 Cal 895 (898). 

(’79) 5 Cal 148 (174) ; 6 Ind App 88 (PC). 

(’14) AIR 1914 Bom 256 (257) : 88 Bom 105. 

13. (’14) AIR 1914 Bom 256 (257) : 88 Bom 105. 

14. (’87) AIR 1987 All 68(64). (Assumed.) 
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in the hands of the karta. Hence, where the joint family property is under attachment, 
at the time pf the adjudication, the Official Eeceivor's powers of disposal over such 
property are not unrestricted but subject to the clog created upon it by the attach- 
ment.^® 

11. Contrary to SUOh attachment. — These words have been substituted for 
the expression ‘during the continuance of the attachment’ which occurred in the old 
Section. This latter expression was too wide and was capable of being construed as 
rendering any alienation during the attachment void, whether prejudicial to the claims 
enforceable tinder the attachment or not. The Privy Council in the undermentioned 
case^ under the old Code, negatived such a construction and held that the object of 
Section 276 (corresponding to present Section 64) was only to prohibit alienations 
‘contrary to the attachment.’ The substitution of the said words brings out this idea 
clearly and specifically. The words ‘contrary to the attachment* mean that the transfer 
must be prejudicial to the interests of the attaching creditor or the auction -purchase)’,^® 
and an alienation wliich does not in any way prejudice the rights of the attaching 
creditor or the auction-purchaser is not affected by the Section.^® 

Where a mortgage is executed ponding attachment in renewal of^ or for tho 
purpose of discharging*"^ prior mortgages, the transfer is not really contrary to the 
attachment as the attaching creditor is not in any way prejudiced thereby. But if the 
amount secured under the new mortgage is in excess of tho amount secured under the 
prior one at the time of the attachment, tho security to the extent of the additional 
amount is void against the claims enforceable under the attachment.** A sale i)ending 
attaclimont for tlio purixjse of discharging a prior mortgage debt will be one ‘contrary 
to attachment,* but if the vendee has paid off the prior mortgagee, he is entitled to 
stand in the shoes of that mortgagee in respect of the amount so paid off.® 

An attachment of a decree is made under tho provisions of 0, 21 R. 53. Under 
that Rule the holder of the attached decree is not prohibited from transferring the 
decree attaclied and therefore an assignment of tho decree will bo valid and will entitle 
the transferee to have his name substituted in place of tho assignor and to apjdy for 
execution under 0. 2L R. 16.” But his right to execute the decree is only a permissive 
right and is subject to tho rights of tho attaching decree-holder to be paid out first from 
out of the monies recovered in execution. See O. 21 R. 53.^ 


15 . (’.S7) AlU 1937 Cal 617 (619) : I L R (1937) 2 
Cal 675. 

Note 11 

1. (’02) 29 Cal 164 (166) : 29 Ind App 9 (PC). 
[See also (’34) AIR 1934 All 902 (903). (Land 

let out during attachment on nominal rent 
is act "contrary to attachment*’.)] 

la. (’34) AIR 1934 All 902 (903). (Thus, where 
the landlord, while the lands were under attach- 
ment, let in the tenants on a nominal rent 
which was one-fifth of tho annual lotting value 
of the land, it was held that this act was "con- 
trary to the attachment.’’) 

<’36) 164 Ind Cas 1031 (1032) (Oudh). (Transfer 
prior to attachment is not affected by this 
Section.) 

lb. (’38) AIR 1938 Lah 737 (739). 

2 . (’82) 4 Mad 417 (418). 

3. (’98) 20 All 421 (424). 

(’02) 29 Cal 164 (166, 166). 

(’28) AIR 1928 Mad 703 (704). 

(’85) AIR 1935 All 391 (397). (Portion of amount 


advanced paid to discharge prior encumbrance 
— Mortgage is valid to this extent.) 

4 . (’82) 4 Mad 417 (418). 

[See (’35) AIR 1935 All 391 (397).] 

[See also (1900) 1900 All W N 1.56 (15.5). (Is 
void so far as it tended to defeat the object 
with which the attachment was made.)] 

5. (’82) 8 Cal 530 (538). 

(’26) AIR 1926 Mad 1082 (1083). 

(’13) 11 All L Jour 127 (128). (In such cases the 
purchaser must be presumed to have intended 
to keep the mortgage alive.) 

[See also (’38) AIR 1988 Mad 466 (467). (Pro- 
perties mortgaged to a person — Personal decree 
passed in favour of another person and against 
the owner of the properties — Attachment of 
properties — Mortgagee purchasing the pro- 
perties during the continuance of attachment 
— Purchase is void.) ] 

6. (’29) AIR 1929 Pat 1 (2, 3) : 7 Pat 726. 

(’12) 17 Ind Cas 323 (325) (Mad). 

7 . (’27) AIR 1927 Mad 1025 (1026, 1027). 
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The attachment referred to in the Section is the particular attachment under 
which a claim is being made^ and when an alienation is not contrary to such attach- 
ment the Section has no application.^ Consequently, an alienation, resulting in the 
satisfaction of the decree in execution of which the attachment is made, is not ‘contrary 
to such attachment* within the meaning of the Section, whereas an alienation pending 
one attachment, in order to pay oti‘ another attaching creditor, is invalid as against the 
forrner.^^ 

Any payment to the judgment-debtor of an attached debt contrary to the attach- 
ment will bo void under this Section as against all claims enforceable under the attach- 
ment and the mere fact that the debtor does not pay money into the hands of the 
judgment-debtor but to somebody else will not make it any the less a payment contrary 
to the attachment, if the payment is voluntarily made at the instance of or for the 
benefit of the judgment-debtor.'® 

12. Transfer Is void only as against claims enforceable under the 
attachment. — A private transfer is not wholly void but is void only as against claims 
enforceable under the attachment^ and only to the extent necessjiry to meet those 
claims.® The only persons therefore who are entitled to object to an alienation pending 
attachment are those who have legal claims enforceable thereunder.® Thus, a transferee 


8. (’28) AIR 1928 Bom 545 (547). 

9. (’28) AIR 1928 Bom 545 (648). 

(’87) AIR 1937 Mad 843 (844): I L R (1937) Mad 
970. 

(’86) 163 Ind Gas 587 (589) (Cal). 

(*34) AIR 1984 All 165 (167, 168). (Attachment 
before judgment comes to an end on dismissal 
of suit — Reversal of judgment in appeal does 
not revive attachment — Fresh attachment after 
appellate decree does not affect alienation pend- 
ing the previous attachment.) 

10. (’18) AIR 1918 Mad 127 (131):41 Mad 265(FB). 

(’22) AIR 1922 P C 393 (396) (PC). 

(*70) 6 Mad U C R 65 (70). 

(’81) AIR 1931 Mad 570 (571). 

(’87) AIR 1937 All 641 (642). 

(’37) AIR 1937 All 424 (426). (Attachment of 
debt — Assignment of debt to attaching creditor 
himself is not invalid.) 

(’34) AIR 1934 All 1057 (1060). 

11. (’22) AIR 1922 All 443 (445): 44 All 714. 

12. (’36) AIR 1936 Mad 251 (252). (Debt due to 
A (judgment-debtor) attached — Debtor D paying 
amount into Court at instance of A or for his 
benefit — Payment is one made to judgment- 
debtor and void as being contrary to attachment. 
— Position will be different if B pays it under 
compulsion of law.) 

Note 12 

1. (’21) 68 Ind Gas 108 (108) (Lah). 

(’82) 1882 All W N 210 (210). 

(’69) 1 N W P H 0 R 18 (19). 

(*72) 14 Moo Ind App 548 (549, 550) (PC). 

(1900) 1900 All W N 148 (149). (A decree-holder 
who having purchased the property from the 
judgment-debtors by a private sale deed has 
dropped the execution proceedings has no right 
to bring a suit for possession against a third 
party to whom the judgment-debtors have in 
defiance to injunction alienated a portion of the 
property.) 


(’05) 2 All L .Tour 265(267). (Purchaser is entitled 
to appeal against an order for sale of the property 
purchased by him.) 

(’17) AIR 1917 Cal 281 (282). (Application undqr 
O. 21 R. 89 does not offend S. 64.) 

(’16) AIR 1916 Pat 858(356). (The private trans- 
feree has not even a lien on the property to the 
extent of the purchase money.) 

(’10) 8 Mad L Tim 197 (198). 

(’91) 14 Mad 277 (282). 

(’99) 26 Cal 531 (535). 

(’27) AIR 1927 Lah 101 (102). 

(’17) AIR 1917 All 423 (423). 

(’25) AIR 1925 Mad 338 (340). 

(’98) 20 All 421 (425). 

(’38) AIR 1938 Mad 465 (466). 

(’37) AIR 1937 All 424 (426). 

(’37) AIR 1937 Mad 843 (844) : I L R (1937) Mad 
970. (Alienation is void only as against claims 
under the particular attachment.) 

[See also (’33) AIR 1933 Mad 96 (97). (Transferee 
after attachment entitled to apply under 0. 21 
R. 90 as same is not contrary to attachment.) 
(’36) AIR 1936 Mad 100 (101) : I L R (1937) 
Mad 335. (Debtor alienating property in con- 
travention of attachment — Debtor subsequently 
declared insolvent — The property does not 
vest in Official Receiver — After discharge of 
debtor in the insolvency proceedings, creditor 
can proceed against the property.) } 

[But tee (’96) 18 All 123 (124).] 

2. (’74) 6 N W P H 0 R 296 (800, 301). 

(’81) 7 Cal 107 (118) ; 8 Ind App 65 (PC). 

(’02) 29 Cal 154 (166) : 29 Ind App 9 (PC). 

[See also (’19) AIR 1919 Oudh 861 (352) ; 22 
Oudh Gas 150. (Mortgagee, under mortgage 
executed while property under attachment, can 
claim rateable distribution in respect of simple 
money decree for interest due on mortgage.)] 

3. (’29) AIR 1929 Pat 1 (8) : 7 Pat 726. 

(’87) AIR 1987 All 63 (64). 
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from the decree- holder,^ a claimant for the rateable distribution of assets® and an auction- 
purchaser at ^he sale held in pursuance of the attachment,® are all persons whose claims 
are enforpeable under the attachment and who can object to the private transfer 
pending attachment. 

The attachment referred to in the Section is the attachment in respect of which 
the proi)erty was sold and it is that attachment alone which can be employed for tlio 
purpose of impugning a private alienation.^ Thus, where property attached in execution 
is alienated, but such attachment ceases by a dismissal of the application for execution 
under 0. 21 R. 57 and the property is again brought to sale in pursuance of a second 
attacliment, the alienation pending the first attachment is not void against the auction- 
purchaser in the sale held under the second attachment.® 

If an attachment is not properly perfected, no claim can be enforced thereunder.^ 
Again, if the attacliment comes to an end by the satisfaction of the decree in execution 
of which it was attached, all claims enforceable under the attachment also ccaso to be 
enforceable and the Section does not apply.^® Nor can a decree-holder who has not 
secured his title from the Court and has no longer any claim enforceable under the 
attachment, obtain any benefit from the provisions of this Section.^^ 

.^4 who has mortgage riglits over certain properties transfers the rights to B in 
order to discliarge two other decree debts in execution of which those rights had been 
attached. B delays in discharging those debts and in the meanwhile C, in execution of 
another decree against /I, attaches the monies retained by B to pay off the prior 
attacliing creditors. Subsequent to this B pays off the decrees debts. Is such payment- 
valid against C’? Yes. The reason is that A himself has no absolute rights to amounts 
retained by B but is subject to the latter’s right to pay off the prior encumbrances. C’s 
attachment of A*s riglits will therefore bo also subject to the paramount rights of B to 
protect liis title by paying off the prior creditors.^^ 

13. Claims enforceable under an attachment include claims for rateable 
distribution — Explanation# — The Explanation to the Section is now. It givea 
effect to the view taken by Telang, J., in Sorahji v. Govind^ a case under Section 276 
of the old Code, that claims enforceable under an attachment include claims under 


4. (’18) 18 Ind Gas 691 (693) (Mad). 

5. See Explanation to the Section. 

6. (’69) 11 Suth W R O C 1 (5, 9, 10) (FB). 

(’13) 20 Ind Gas 241 (243) (Gal). 

(Note — The decision of Stuart, A. J. 0. in A IR 
1915 Oudh 157 to the effect that an auction 
purchaser cannot question tha validity of a 
mortgage pending attachment and that the title 
to hold the house unoncumhered is not a claim 
enforceable under the attachment is, it is sub- 
mitted, not correct.) 

7. (*16) AIR 1916 P C 238 (241) ; 44 Ind App 72: 
44 Cal 662 (P 0). 

(’38) AIR 1933 Nag 230 (282). (Mortgage after 
attachment — Second attachment by another 
decree- holder— Property sold in execution of first 
attachment — Mortgage will prevail as against 
the second attachment.) 

(’84) 6 All 83 (36). 

(’74) 11 Bom H G R 159 (161). (Sale pending one 
attachment — Another creditor attaching sub- 
sequent to sale does not claim under the prior 
attachment and cannot impugn sale.) 

8 . (’26) 97 Ind Gas 547 (548) (All). 


9. (’85) 7 All 702 (708). 

10. (’67) 7 Suth W R 430 (430). 

(’ll) 35 Bom 516 (524, 525). 

(’28) AIR 1928 Bom 545 (548). 

(’74) 6 N W P H C R 217 (219). 

(’18) AIR 1918 Mad 280 (281). 

(’03) 25 All 431 (434). (Whore no assets are reali- 
sed claims for rateable distribution cannot bo 
enforceable.) 

(’21) AIR 1921 All 45 (46) : 43 All 399. (Where 
the sale under the attachment has boon sot aside, 
claims enforceable thereunder cease.) 

(’12) 15 Ind Gas 860 (861) (Oudh). (Attachment 
ceases on adjudication — Claims under the attach- 
ment cease to be enforceable thereafter.) 

[See also (’36) 168 Ind Gas 587 (589) (Cal). 
(Persons entitled to rateable distribution can 
impeach private alienation only if the attach- 
ment under which they claim is subsisting.)] 

11. (’19) AIR 1919 Lah 54 (56). (Forfeiting hia 
rights by becoming private purchaser.) 

12. (’15) AIR 1915 Mad 590 (600). 

Note 13 

1. (’92) 16 Bom 91 (101). 
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Section 73 of the Code for rateable distribution of assets.^ But in order that the Expla* 
nation may apply, two conditions must be satisfied — 

1, there must be assets held by the Court, for otherwise there is no right to 

rateable distribution at all,^ and 

2. the claim of the decree-holder must be one enforceable under the partis 

cular attachment in respect of which the assets have been realised.^ 

Illustrations 

1. A obtains a decree against B and attaches his properties in execution. B transfers the 
property pending the attachment, to G, Subsequently X attaches the same properties in execution of 
his decree against brings it to sale and purchases it himself. Here if assets are hold by the Court in 
X*s execution, A will be entitled to rateable distribution, he having applied in execution before the 
receipt of such assets. But he cannot question C's title inasmuch as his claim is only in respect of 
X's attachment which cannot be enforced against the transfer to C which took place prior to that 
attachment.* 

2. .4 obtains a decree against B and attaches his properties in execution. C also obtains a 
decree against B and applies for execution of his decree. B then transfers the property to D and 
discharges .i’s decree. Here no a&sefs are received at all and C has no right to any rateable distribution. 
He cannot consequently question D's title to the property.® 

It has been held by the Bombay^ and Madras^ High Courts that in order that a 
claim for rateable distribution may be ‘ enforceable* so as to defeat an alienation pending 
the attachment in respect of which assets are received, it is not necessary that the claim 
should have been in existence on the date of the alienation^ t.c., that the claimant 
should have obtained a decree and applied for execution before that date. The same 
view was taken in an earlier decision of the Calcutta High Court.® The same Higli 
Court has however, in a later case, held that the claim should have been in existence 
on the date of the alienation.^® There does not seem to be anything in the Section itself 
which leads to the restricted interpretation adopted by the later decision of the Calcutta 
High Court. It is submitted that the Bombay and Madras views are correct. 


14. Effect of vesting order or winding up order after attachment. — As 

has been seen in Note 10 above, a vesting order in insolvency is a transfer by operation 


2. (’34) AIR 1934 All 896 (897). (Applicant for 
rateable distribution is on the same footing as 
attaching decree-holder.) 

(’83) AIR 1933 Nag 349 (352). 

(’36) 164 Ind Cas 1031 (1032) (Oudh). 

[See also (’22) AIR 1922 Bom 241 (242): 46 Bom 
895.] 

3 . (’12) 16 Ind Cas 640 (640) (Bom). ("Assets” 
mean all a man’s property, of whatever kind, 
which may lie used to satisfy debts or demands 
existing against him.) 

(’15) AIR 1915 Low Bur 92 (92). (If there are assets 
received, a claimant for rateable distribution can 
question an alienation pending attachment.) 

(’37) AIR 1937 Nag 1 (4) : I L R (1987) Nag 291. 

(’37) AIR 1937 Pat 609 (610). 

(’34) AIR 1934 All 1069 (1070). 

(’34) AIR 1934 All 1057 (1061). 

(’36) 163 Ind Cas 587 (589) (Cal). (The claim for 
rateable distribution must be an enforceable 
claim.) 

4 . See the case in foot-note (5). 

[See also (’26) AIR 1926 Sind 177 (177) : 20 
Sind L R 111. (Private transfer before attach- 
ment and sale — Purchaser cannot question the 
validity though the transfer was made pending 


a different attachment by another person.) 

(’83) AIR 1933 Nag 349 (351).] 

5. (’16) AIR 1916 P C 238 (241): 44 Ind App 72; 
44 C.al 662 (PC). 

6. (’21) AIR 1921 All 45 (46): 43 All 399. 

(’12) 14 Bom L R 511 (514). 

(’21) AIR 1921 Oudh 176 (184). 

(’18) AIR 1918 Mad 127 (132): 41 Mad 265 (PB). 
(’19) AIR 1919 Lah 129 (130): 1919 Pun Re No. 6. 
(’20) AIR 1920 Lah 94 (94). 

(’28) AIR 1928 Bom 545 (547). 

(’05) 28 Mad 380 (382, 384, 385). 

(’37) AIR 1937 All 641 (642). 

(’34) AIR 1934 All 1069 (1070). 

(’34) AIR 1934 All 1057 (1060). 

[See also (’37) AIR 1937Pat609(610). (Property 
sold by private treaty between judgment-debtor 
and decree-holder.) 

(’36) 163 Ind Cas 587 (589) (Cal).] 

7. (’22) AIR 1922 Bom 241 (242): 46 Bom 895. 
(’92) 16 Bom 91 (101, 102). 

8. (’26) AIR 1926 Mad 307 (308,310): 49 Mad 36. 

9 . (’17) AIR 1917 Cal 561 (561). 

10. (’21) AIR 1921 Cal 801 (805,806). (Dissented 
from in AIR 1926 Mad 307.) 
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of law and is not affected by Section 64. Where the judgment-debtor is adjudicated an 
insolvent, tj^e whole of his property vests in the Official Receiver or Official Assignee 
for the bbnefit of the general body of creditors and an attaching creditor has no priority 
over the Otecial Receiver or Official Assignee.^ Under Section 34 of the Provincial 
Insolvency Act, 1907, the attaching creditor was entitled to the assets realised in execu- 
tion or otherwise before the order of adjudication so that if execution had taken place 
and sale price deposited in Court before adjudication, the decree-holder was entitled to 
the sale proceeds as against the receiver.^ This is now no longer law in view of tho 
provisions of Section 51 of the Provincial Insolvency Act, 1920, which provides that 
“no person shall be entitled to the benefit of the execution against the receiver except 
in respect of assets realized in the course of the execution by sale or otherwise before 
the date of the admission of the petition.** 

Whore property under attachment is transferred contrary to such attachment, 
tho transfer is not absolutely void and so, where the debtor is adjudicated insolvent 
after the alienation, tho property does not vest in tho Official Receiver.^* 

An order for liquidation does not vest the property of tho company in the 
liquidator and an attachment made on tho property of tho company at tho instance 
•of the decree-holder before tho winding up of the company will prevail over tho rights 
of the liquidator.^ 

16. Prior contract for sale of property. — It has been held in the under, 
mentioned cases^ that an alienation of immovable property pending an attachment of 
such property can bo avoided under this Section, although the alienation has been made 
in pursuance of a contract entered into before tho attachment. 

But a contrary view has been held in several cases. In Gutta Bapineedu v. 
Gutta V enlcayya? it was held by the High Court of Madras that as tho contract entered 

Note 14 

1. (1864) 2 Bom HOB 142 (144, 145). 

(’68) 10 Suth W R 353 (353. 354). 

(’72) 17 Suth W R 234 (235). 

(’74) 12 Beng L R App 1 (1). 

(’81) 7 Cal 213 (214). 

(’82) 1882 Pun Re No. 93, p. 264. 

(’84) 10 Cal 150 (157, 159) (FB). 

(’85) 8 Mad 554 (556) 

(’96) 20 Bom 403 (406). 

(’02) 29 Cal 428 (432, 433) (FB). 

’03) 26 Mad 673 (679, 680). 

’12) 15 Ind Cas 860 (861) (Oudh;. 

(’13) 40 Cal 78 (81). 

(’18) AIR 1918 Cal 351 (353): 44 Cal 1016, 

.(’38) AIR 1933 Nag 229 (230) : 29 Nag L R303. 

[See (’19) AIR 1919 Mad 607(608): 41 Mad 1053. 

(Deposit of money by tho defendant under O. 38 
R. 2 — Insolvency of the defendant before 
decree — Plaintiff can appropriate that amount 
to the exclusion of receiver.) 

•(’38) AIR 1933 Cal 625 (626, 627). (Defendant 
depositing amount with plaintiff’s pleader under 
Court's order — Deposit subject to result of 
pending action — Subsequent insolvency of 
defendant — Plaintiff is entitled to deposit in 
preference to general creditors.)] 

[See also (’69) 12 Suth W R 103 (104). (Money 
due to an insolvent deposited in Court— Court 
orders it to be paid to creditors who bad attach- 
ed it — Remedy open to Official Assignee is a suit 

8CP0. 41. 


for injunction to restrain the creditors.) 

(’35) AIR 1935 Mad 882 (883, 884). (Attach- 
ment and sale for non-payment of income- 
tax — Held title of purchaser of insolvent’s 
property from Official Receiver was superior 
to that of purchaser under attachment for non- 
payment of income-tax though such attach- 
ment was prior in point of time.)] 

2. (’69) 1 N W P H'C R 172 (187, 189). 

(’05) 29 J3om 405 (409). (Payment to the sheriff 
not treated as equivalent to payment to tho 
creditor — Official Assignee’s title prevailed.) 

(’18) MR 1918 All 324 (324): 40 All 86. 

(’18) AIR 1918 All 402 (403): 40 All 197. 

(’19) AIR 1919 All 68 (69): 41 All 274. 

(’22) AIR 1922 Mad 189 (190): 45 Mad 70. 

(’12) 34 All 628 (630, 631). (But not to tho money 
of the insolvent which ho had attached.) 

2a. (’36) AIR 1986 Mad 100 (101). (Discharge of 
insolvent — Creditor can proceed against tho 
property notwithstanding such discharge.) 

3. (’16) AIR 1916 Gal 918 (919): 43 Cal 586. 

Note 15 

1. (’09) 2 Ind Cas 850 (350): 5 Low Bur Rul 6. 
(’29) AIR 1929 Cal 494 (495, 496): 57 Cal 274. 

2. (’10) 7 Ind Cas 795 (796) (Mad). 

[See also (’32) AIR 1932 Bom 301 (303, 806). 
(Prior decree for specific performance of agree- 
ment to mortgage — Subsequent attachment — 
Mortgage executed by Court as per decree— 
attachment subject to mortgage.)] 
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SaotldD 6i into before attachment could be enforced under Section 27 (b) of the Specific Belief 
RotM 10-16 Act, against the transferee in court auction and the attaching creditor, the claim of the 
latter was not one enforceable under the attachment against the sale executed in 
pursuance of such a contract and therefore cannot prevail against the sale. In Babala 
Venkata Beddi v. Mangadu Yellappa Chetty? the same High Oourt rested the view 
on another ground. It held, following an earlier decision of the Calcutta High Court, ^ 
that the contract of sale created an obligation annexed to the ownership of the pro^ 
perty under Section 40 of the Transfer of Property Act and that the attachment and 
sale must be deemed to have been made of the property only subject to such obliga- 
tion. The High Court of Bangoon has held the same view in the undermentioned case^ 
on yet another ground. In that case possession of the property had also been delivered 
to the promisee under the contract of sale prior to the attachment and it was held that 
the beneficial interest had been transferred before attachment, that what is aimed at. 
by Section 64 is only the transfer of the beneficial interest and that therefore the mere 
conveyance of the legal title after the attachment is not affected by Section 64. The 
view held in Babala Venkata Beddi* s case^ has also been taken by the Madras High 
Court in subseciueiit decisions.® The Nagpur High Court has also held that this 
Section does not affect a ti*ansfor in pursuance of a contract entered into prior to the 
attachment.^ 

It is submitted that the second of the two views mentioned above seems to be* 
the correct one. No doubt a mere contract for the sale of immovable property does not 
create any interest in the property. But the contract certainly creates an obligation 
annexed to the ownership of the property and as what is attached is the right, title- 
and interest of the debtor in the propety, the attachment cannot bo free from any 
obligation to which the debtor is subject in respect of the property at the date of the 
attachment. As the learned Judges observed in Babala VenkatareddVs case,® *'It does 
not seem to be sound sense that when a creditor attaches property which is subject to 
a particular obligation, he should bo able to override it,” 

If an interest in the property is created only after the attachment, it is clearly 
within the terms of the Section and cannot prevail against claims enforceable under 
the attachment. 


16. Objeotions as to attachment. — The onus of proving that an attachment 
prima facie legal is not legal is on the party pleading it.^ But a judgment-debtor who 
consents to an attachment of an occupancy holding is not estopped from objecting to 
the sale of the holding on the ground of its non-transferability.^ An attachment before 
judgment docs not stand on the same footing as an attachment in execution ; and a 
party who does not object to the attachment before judgment is not estopped from 
objecting to its validity after the decree.® The question of non-observance of the 


3 . (’17) AIR 1917 Mad 4 (6). 

4 . (’16) AIR 1916 Gal 927 (928). 

5. (’25) AIR 1925 Rang 382 (388). 

6. (’39) AIR 1939 Mad 702 (707) : 1939 Mad WN 
829 (834). (There is no distinction in this res- 
pect between a conveyance voluntarily executed 
by the judgment-debtor in pursuance of a pre- 
existing contract and a conveyance executed by 
him under an order of Court on basis of such 
contract.) 

(’35) AIR 1935 Mad 193(195). (Attachment holds 
good in respect of judgment-debtor’s right to the 
balance of the unpaid purchase money.) 


(’35) AIR 1935 Mad 872 (878) : 59 Mad 1. (Do.) 

7. (’36) AIR 1936 Nag 163 (165): I L R (1936) Nag. 
172. 

Note 16 

1 . (’99) 1899 All W N 127 (128). 

(’81) 6 Cal 129 (134) : 7 Ind App 157 (PC). {SeUl 
that the objection to the validity of attachment 
cannot be raised for the first time in appeal.) 

(’10) 20 Mad L Jour 821 (822). (Attachment for 
a larger amount than due is valid to the extent 
of the amount due.) 

2. (>18) AIR 1916 Pat 604 (605). 

3. (’ll) 10 Ind Cas 805 (806) (Oal). 
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formalities of attachment cannot be raised for the first time in appeal to the Privy 
Council.^ 

See also the undermentioned case® where the Privy Council observed that the 
main purpose of attachment is to prevent the transfer or charging of the property by 
the judgment-debtor and held that the alleged irregularities in the attachment in the 
particular case did not justify the setting aside of the sale. 

17. Waiver of benefit under the Section. — The Section being intended for 
the benefit of the attaching creditor, the benefit can be waived by him.^ Waiver, how- 
ever, is an intentional act and a clear act showing such an intention must be shown.^ 
The mere fact that the decree-holder in taking out execution referred to a mortgage 
that had been executed pending attachment,® or that such mortgage was notified in the 
proclamation of sale,** will not amount to a waiver of the plea under Section 64. If how- 
ever the decree-holder expressly permits its notification at the time of the sale, he 
cannot be permitted to plead the bar under Section 64.® 


Sale 


65 . [S. 316.] Where immoveable property^ is sold in 
execution of a decree and such sale has become 
Purchaier. title, absoluto,* the property shall be deemed to have 

vested® in the purchaser from the time when the property is sold 
and not from the time when the sale becomes absolute. 


[1859, S. 259 ; see O. 21 Rr. 82 and 92.] 


Synopsis 


1. Legislative changes. 

2. Scope and object of the Section. 

3. ** Immoveable property.*’ See Section IG. 

4. ** Become absolute.” 

5. Sale certificate. See 0. 21 R. 04. 

6. Effect of reversal of decree after con- 

firmation. Sec Note 58 to Section 47. 

7. Effect of reversal of decree before con- 

firmation. 

8. ” Shall be deemed to have vested.” 

9. Right to possession, when accrues. 

10. Right to mesne profits. 

11. Liability for rent and revenue. 

Other Topics 


12. Titles of purchasers at successive exe- 
cution sales. 

13. What passes under a court sale. Bco 0. 21 

94 . 

14. Sale in execution of mortgage decree* 

15. Sale in execution of satisfied decree. 

See Notes 4 & G and Note 71 to 
Section 47. 

16. Sale in execution of decree barred by 

limitation. Boo Note G9 to Boction 47 . 

17. Revenue sales. 

18. Effect of vesting order in insolvency pro- 
ceedings. See Section G4 Note 14, 

(Miscellaneous) 


Purchase pendente litc. See Notes G and 7. 
Sale, when void or voidable. See Note 4, 
Subsisting decree. See Notes 1 and 7. 


4. (’81) 6 Cal 129 (liU): 7 Ind App 167 (P C). 

5. (’38) AIR 1988 P G 230 (232J : 82 Sind L R 
879 (P C). 

Note 17 

1. (’23) AIR 1923 Mad 230 (231). 

(’86) 1886 All W N 176 (176). 

(*84) AIR 1934 Pat 685 (698) : 18 Pat 446. 


[See however (’27) AIR 1927 Mad 648 (649). 
(Where the facts are not clear.)] 

2. (’28) AIR 1928 Bom 444 (447). 

3. (’28) AIR 1928 Bom 444 (447). 

4. (’22) AIR 1922 All 448 (445): 44 All 714. 

5. (’16) AIR 1916 Oudh 169 (174). 
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1. Legislatiye changes. — Two important changes have been introduced into 
the present Section — 

1. The date of vesting of title in the auction-purchaser is the date of the sale 

and not the date o£ the sale certificate, 

2. The decree under which the property is sold need not be subsisting at the 

time of the confirmation of the sale. 

2. Scope and object of the Seotion. — A judicial sale, unlike a private one, is 
not complete immediately it takes place. It is liable to be set aside on appropriate pro- 
ceedings taken under 0. 21 Br. 89 to 91. If no such proceedings are taken, or if taken are 
not successful, the sale will then be made absolute under 0. 21 R. 92. Questions, there- 
fore, arise as to whether the auction-purchaser is entitled to rents and profits during the 
period between the two dates, t.e., the date of the sale and the date of the certificate of 
sale. Again, there may be successive sales of the same property in execution of different 
decrees giving rise to questions of priority of title with reference to dates of confirma^ 
tion. Questions as to the validity of private sales by auction-purchasers or judgment- 
debtors before the date of confirmation may also arise. In order to settle the law 
bearing on such questions, this Section lays down that though the property does not 
vest in the auction-purchaser till the date of confirmation, once the sale is confirmed 
and becomes absolute, the title of the auction-purchaser shall relate back to the date of 
the sale itself. 

3. “ ImmoYeable property.’* — Sec Section 16. 

8. ’’ Becomes absolute.” — See 0. 21 B. 92. As to when a judicial sale is void 
or voidable, see 0. 21 Rr. 89 to 91 and Section 47 Notes 51 to 71. 

6. Sale oertifloate. — See Order 21 Buie 94. 

6. Effect of reYersal of decree after confirmation. — See Note 58 to 

Section 47. 

7. Effect of reYersal of decree before confirmation. — Under the old 
Section there was a proviso that the decree must be subsisting on the date of the sale 
certificate for the property to vest in the purchaser.^ This is now no longer necessary 
and a sale in favour of a bona fid^ purchaser not a party to the suit will not be set 
aside merely because the decree has been reversed before confirmation.* 

As to the cases where a judicial sale may be set aside on the reversal of the 
decree, see Note 58 to Section 47. 

8. ’’Shall be deemed to haYe Yested.” — Until the sale is confirmed, title 
does not vest in the purchaser.^® But where, on confirmation, it does vest in him, it 
shall be deemed to have vested from the date of sale. In other words, the vesting 
relates back to tlie date of salo.^ The fact that the sale certificate is issued on a later 

Section 65 — Note 7 

1. (’88) 10 All 83 (84, 85). 

(’78) 2 Horn 640 (541). 

(’81) 7 Gal 91 (95). (Decroo subsists unless set 
aside or reversed by competent Court.) 

(’98) 25 Oal 176 (178, 179). 

(’07) 29 All 691 (692, 693). 

2. (’33) AIR 1933 Mad 598 (603, 604, 605) : 56 
Mad BOB. 

Note 8 

la. (*33) AIR 1933 Sind 198 (200) ; 27 Sind L R 
266. 


(’37) 1937 Oudh W N 1153 (1166). 

1. (’12) 16 Ind Gas 210 (212) : 40 Gal 89 : 39 Ind 
App 228 (P C). 

(’33) AIR 1933 Mad 482 (484). 

(’88) AIR 1938 Mad 317 (318). (The tenant of 
the judgment-debtor is entitled to pay rent to 
the judgment-debtor until sale has bi^n con- 
firmed — Auction- purchaser to recover it from 
judgmont-debtor^Tenant is protected.) 

(’38) AIR 1938 Pesh 49 (60). 

(’S3) AIR 1933 Oudh 38 (39). (Judgment-debtor 
after sale but before confirmation altering rent 
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date than that of the confirmation, does not afifeot the vesting of title on the confirma- 
tion of the sale.^ 

The legal effect of the relation back of the vesting of the title to the date of the 
sale is that the aiiction-purchaser will be entitled to rights in the property and be 
liable to the obligations in respect of the same as from the date of sale. Thus, if there 
are accretions to the property between the date of sale and the date of confirmation, 
they would belong to him. But if the property is between those two dates sold for 
arrears of revenue, he would lose it completely.^ 

Though, according to the strict terms of Section 316 of the old Code, title vested 
only on the date of the sale certificate, the Courts had held that even from the date 
of sale the purchaser acquired an equitable interest in the property to be perfected on 
confirmation,^ and, in effect, the same position was reached as is now embodied in the 
Section in clear terms. Again, under the old Code the property vested in the purchaser 
only against parties to the suit and persons claiming under them.^ The omission from 
the present Section of the words ‘'so far as regards the parties to the suit and persons 
claiming through or under them” does not, however, alter the law under the present 
Section. 

9. Bight to posseSBioiii when aoorues* — As has been seen in Note 8 above, 
the right of tho auction-purchaser to the property arises on confirmation of the sale.^ 
It is therefore no longer necessary to obtain a sale certificate before applying for 
possession^ as was held to be necessary under the Code of 1859.* 


in kind to rent in cash — Held, he bad no right 
to do so.) 

’09) 2 Ind Cas 81 (82) (All). 

’19) AIB 1919 All 253 (254) : 41 All S2C (528). 
(’15) AIR 1915 Mad 805 (806). 

(’21) AIB 1921 Mad 498 (503). ('Ibe conyerse ia 
true so that where sale not confirmed nothing 
is vested.) 

(’25) AIR 1925 Bom 483 (484). (No title till con- 
firmation though vesting relates back to dale oi 
sale.) 

(’30) AIB 1930 Bom 81(83). (Before confirmation 
property purchased agreed to bo sold — Salo con- 
firmed — Agreement specifically enforceable.) 

(’27) AIB 1927 Oudh 261 (262) : 2 Luck 496. 
(Gift by auction-purchaser before confirmation 
— Donee authorized to take possession — Valid.) 

2. (’14) AIB 1914 Oudh 306 (306). 

(’26) 95 Ind Cas 965 (966) (All). 

(’96) 19 All 188 (191). 

(’82) 7 Bom 254 (256). 

(’10) 5 Ind Cas 263 (264) (All). (Purchaser’s title 
though not full till grant of sale certificate, he 
has lesser equitable interest on sale confirmation.) 
(’15) AIR 1915 Lah 9 (10) : 1915 Pun Re No. 81, 
p. 328. (Confirmation of sale inferable from 
Court’s action.) 

(’81) 6 Bom 139 (142, 143). 

(’74) 21 Suth W B 349 (350). 

(’88) 12 Bom 589 (594, 695). 

(’10) 7 Ind Cas 409 (411) : 33 All 46. 

(’81) 7 Cal 199 (207). 

(’32) AIB 1932 Pat 80 (83) : 10 Pat 670. (Title 
derived from court sale— &le certificate is only 
an evidence.) 

(’81) AIB 1931 Pat 241 (248) ; 10 Fat 670 (FB). 


iSee also (’82) 6 Bom 586 (687). ((Question left 
open.)] 

3. (’13) 40 Cal 89 (102, 103, 104) : 89 Ind App 
228 (P C). 

(’98) 2 Cal W N 689 (591). 

(’26) AIB 1926 Nag 17 (19) : 24 Nag L B 48. 

4. (’98) 2 Cal W N 689 (690, 591). 

(•97) 19 All 188 (190). 

(’06) 11 Cal W N 168 (ICO). (Purchased decree 
attached by purchaser’s decree-holder — Latter 
has right to get sale certificate.) 

(’10) 8 Ind Cas 657 (660) (Cal). 

(’86) 10 Bom 453 (45.5). 

5. (’91) 18 Cal 164 (178) : 17 Ind App 201 (P C). 

Note 9 

1. (’83) 5 All 305 (309) (F B). (If sale confirmed 
purchaser can prove title otherwise than by a 
sale certificate.) 

(’92) 1892 Pun Bo No. 27. 

(’94) 1894 All W N 54 (54). (After sale confirma- 
tion purchaser can sue for possession, though 
sale certificate not yet had.) 

(’88) 15 Cal 546 (553, 554). 

(’96) 28 Cal 49 (51). 

(’82) 5 Mod 54 (60). 

(’88) 11 Mad 296 (299, 800), 

(’83) 9 Cal 842 (843). 

2. ^ cases in foot-note (1) above, 

3. (’73) 10 Bom II C B 435 (439). (Solo not com- 
plete until sale certificate compulsorily registra- 
ble is so registered.) 

(’80) 4 Bom 155 (167). 

(’79) 3 Bom 433 (486). 

(’84) 10 Cal 252 (256, 256). (Without sale certi- 
ficate purchaser cannot sue for partition.) 

(But see (’74) 21 Suth W B 849 (351). 


Section 65 
Motes 8-0 
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SeotlonSS 
Notes 10-^6 


10. Ri^ht to mesne profits* — The present Section entitles the auction, 
purchaser to claim mesne profits from the date of sale.^ Under Section 316 of the Code 
of 1882 tliough the theory of equitable title was largely recognized, the right to claim 
mesne profits was hold to arise only on confirmation of the sale.^ 


11* Liability for rent and revenue* — The liability of an auction-purchaser 
of a leasehold interest for rent and revenue dates from the date of the sale as his title 
relates back to that date.^ Under the old Code there was, on this question, a conflict of 
opinion between the Madras and Calcutta High Courts* which is not now material. 

12* Titles of purchasers at suooessive exeoution sales. —On the doctrine of 
relation back on confirmation, the title of an auction-purchaser dates from the date of 
sale. Consequently, as between purchasers at successive execution sales of the same pro- 
perty, the sale first in point of time is the sale first in the eye of law and will prevail 
over a later sale though confirmed earlier. Under the Code of 1882 the same result was 
arrived at by the application of the principle of equitable title in mitigation of the strict 
terms of the Section as it stood.^ 

Where, however, on the date of the later sale the earlier sale was for any reason 
not in fact subsisting, as for examxfle, where it had been set aside under 0. 21 E. 90, it 
will not acquire priority on being revived in due course of law.* 

18* What paBses under a court sale. — See Order 21 Rule 94. 

14. Sale in execution of morttfade decree* — In deciding the question of 
priority between two successive purchasers of the same property in execution of different 
mortgage decrees against the same judgment-debtor, the determining date is the date 
of the execution sale and not of the mortgages.^ In a case of the Allahabad High Court,^ 
it has been held that the purchaser under the earlier mortgage is entitled to priority. 
But in that case the different execution sales were held to be simultaneous. For a full 
discussion on this question, see Note 19 to 0. 34 R. 1, infra. 


IS* Sale in execution of satisfied decree* — See Notes 4 and 6 above and 


Note 71 to Section 47, ante. 

(’86) 12 Bom 589 (594, 595).] 

Note 10 

1* (’18) AIR 1918 Oudh 9 (10). (Since title to 
property accrues from date of sale.) 

(’37) AIR 1987 All 661 (662, 663). (Right of 
auction-purchaser of share of cosharer in village 
to sue for profits arises on date of sale — It is not 
necessary that mutation should be effected in 
bis name in order to entitle him to sue.) 

(’28) AIR 1928 Rang 67 (68) : 5 Rang 808. (Rent 
from lessee.) 

2. (’02) 24 All 475 (476, 477). 

(’ll) 88 All 68 (65). 

(’87) 1887 All W N 217 (218). 

Note 11 

1. (’14) AIR 1914 Cal 785 (785, 786). (Liability 
under Sec. 169, Bengal Tenancy Act, 8 of 1885.) 

2. (’02) 26 Mad 464 (455, 456). 

(’76) 2 Cal 141 (146, 146) (FB). (He is liable oven 
from date of sale.) 

Note 12 

1. (’86) 10. Bom 453 (455, 456). 


(’77) 11 Bom 688 (690). 

(’93) 20 Cal 25 (28). 

(’93) 17 Bom 375 (379, 382). (To give subsequent 
purchaser preference over the previous one would 
be inequitable to the latter.) 

[But see (’85) 9 Bom 10 (14, 15).] 

2. (1900) 22 All 168 (176, 179). 

(’96) 28 Cal 857 (861, 862). (First sale set aside— 
Decree-holder himself purchaser at subsequent 
sale — First purchaser’s appeal to which decree- 
holder not a party— First sale confirmed— Priority 
of subsequent sale over the first one.) 

(’25) AIR 1925 Bom 483 (484). 

[See however (’93) 20 Cal 25 (28).] 

Note 14 

1. (’09) 82 Mad 485 (489). 

(’03) 26 Mad 486 (487). (Rights based on priority 
of mortgage enforceable by another suit.) 

(’80) 5 Gal 265 (268). 

(’78) 2 Mad 108 (112, 118). 

(’21) AIR 1921 Pat 344 (347). 

2. (’80) 2 All 698 (706). 
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16. Sale in ezeoatlon of decree barred by limitation. — See Note 69 to 
Section 47. 

17. Reyenue ealee. — It has been seen in Note 68 to Section 47 that in case 
of execution sales by the Civil Courts, the title of a hona fide auction-purchaser is not 
afifected by the subsequent reversal or modification of the decree. But in the case of 
^les by Revenue Courts for arrears of Government revenue the purchaser gets no title, 
if it is subsequently declared in a suit that no arrears exist or no revenue is payable.^ 

As to what passes to the purchaser at a revenue sale, see the undermentioned 
cases* and also O. 21 R. 94. 

18. Effect of Testind order in ineolYency proceedlnde. — See Section 64, 
Note 14. 


00, [S. 317.] (1) No suit shall be maintained^ against 
_ , any person*® claiming title under a purchase 

Suit agunst purenater 3 -t n l • 1 

not maintainable on certihed Dj the Court lu such mauuer as may 
STbSJL?/ prescribed on the ground that the purchase 
was made on behalf of the plaintiff or on behalf 
of some one** through whom the plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain a 
declaration that the name of any purchaser certified as aforesaid 
was inserted in the certificate fraudulently*® or without the con- 
sent of the real purchaser, or interfere with the right of a third 
person** to proceed against that property, though ostensibly sold 
to the certified purchaser,*^ on the ground that it is liable to satisfy 
a claim of such third person against the real owner. 

[1877, Ss. 316 and 317; 1859, S. 260.] 

Synopsis 


1. Legislative changes. 

2. Scope, object and applicability of the 

Section. 


7. **No suit shall be maintained.*’ 

8. Plea in defence, if can be raised. 
9. Suits outside the Section. 


3. English law. 

4. Retrospective operation of the Section. 

5. Revenue sales. 

6. Cases under the Public Demands 

Recovery Act. See Note 5 above 


10. Suit by beneficial owner in possession 

or his successor in title for declaration 
of title. 

11. Suits by third person. 

12. Suit on grounds other than those men- 

tioned in the Section. 


Note 17 

1. (’21) AIR 1921 Bom 257 (258, 259, 260) : 45 
Bom 45. (Because the impartiality of Civil 
Courts cannot bo expected of fiscal authorities.) 

2. (’26) AIR 1926 Cal 97 (98) : 52 Cal 862. (Sale 
under Bengal Revenue Sales Law, 11 of 1859 — 
In the absence of anything else laud or share 
in it passes and not the structures on the land.) 

(*28) AIR 1928 Cal 824 (826). (Fraudulent revenue 
sale — Purchaser in collusion with defaulter — 
Protected interests do not pass to him.) 

<’28) AIR 1928 Cal 82 (88). (Not interest of de- 


faulter but of the Crown subject to Government 
asaoBsinont passes to purchaser.) 

(’21) AIR 1921 Cal 699 (701, 702). (Purchaser at 
revenue sale obtains title to purchased property 
as from date of default and is entitled to mesne 
profits.) 

(’14) AIR 1914 Cal 785 (785). (Liability to pay 
rent from date of sale passes to purchaser.) 
[See also (’94) 21 Cal 255(258). (Revenue sale set 
aside by a decree— Decree not executed within 
time — Revenue sale restored — Revenue pur- 
chaser has right to sue for possession.)] 


StotionM 
Notes 16H18 


Seotlon 66 
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Section 66 
Hotee 1-2 


13. SuiU by joint purcbaiorf. 

14. Purchase by Hindu coparcener. 

15. Suit for specific performance of agree- 

ment to sell. 

16. Suit against certified purchaser and per- 
sons claiming through him is barred. 

17. ‘^Certified purchaser/’ meaning of. 


18. Waiver of right by auction-purchaser. 

19. Name inserted in the certificate fraudu* 

lently or without the consent of the real 
purchaser. 

20. Objection as to bar by Section 66, when 

can be raised. 

21. Benami transactions in general. 


Other Topics (Miscellaneous) 


Bonami sales not illegal, unless fraudulent and 
unless fraud is carried out. Sec Note 2 
Pts. (1) and (2). 

Benami transactions, moaning and effoct of. See 
Note 2 and Note 21 foot-notes. 

Benamidar’s or real owner's right to apply for 
setting aside execution sale. See 0. 21 B. 90 
Notes. 

Benamidar’s right to execution of decrees. See 
Note 21 foot*note3. Bee also 0. 21 B. 16 
Notes. 


Estoppel of real owner against innocent transfereea 
from bonamidar. to Note 21 foot-notes. 

Fraudulent purchases not to be recognised if 
fraud is carried out by the person seeking 
relief, to Note 21 foot-notes. 

Right of henamidar to sue. See Note 21 foot- 
notes. 

Strict construction of the Section. See Note 2 
Pt. (7). 

Suits falling under this Section. See Notes 2 ds 7. 


1. Le^iBlative changes. — The main changes that have been introduced in 
this Section are as follows — 


1. For the words **no suit shall be maintained against the certified ptir~ 
chaser” in Section 317 of the old Code, the words *‘No suit shall be 
maintained against any person claiming title under a purchase certi fied 
by the Court in such manner as may be prescribed” have been substituted. 
See Notes 16 and 17 below. 


2. For the words “any other person” and “such other person” in the old 

Code, tlie words “the plaintiff” have been substituted, 

3. The words “or interfere with the right of a third person .... real owner” 

in sub-section (2) have been newly added. See Note 11 below. 


2. Scope, object and applicability of the Section. — This Section enacts an 
exception to the general rule applicable to benami transactions, i.c., transactions by 
one person in the name of another. A benami transaction is not per se illegal^ and, 
unless brought about for a fraudulent purposo and the fraud is carried out, a Court of 
Equity will give effect to the real title as against the benami title.^ This is the general 
rule. The Legislature has, by this Section, declared that this general rule shall not 
apply to execution sales held by the Court.^* The object is to put an end to purchases 
in court auction by one person in the name of another® and to protect third parties 


Section 66 — Note 2 

1. (’88) 11 Mad 213 (214). 

(’19) AIR 1919 Pat 528 (524). 

(’75) 23 Suth W R 868 (358): 2 Ind Appl64(PC). 
(’30) AIR 1930 Rom 81 (83). 

2. (’06) 33 Cal 967 (969). 

(’01) 28 Gal 370 (379, 380). 

(’87) 11 Bom 708 (716, 719). 

(’07) 31 Bom 405 (412). 

(’97) 20 Mad 326 (329, 831). 

(’06) 29 Mad 72 (74). 

(’08) 31 Mad 97 (99). (Vondee holds tho property 
for tho benefit of tho vendor.) 

(’08) 81 Mad 485 (489). 

to also Indian Trust Act, Section 84. 

2a. (’39) AIR 1939 Rang 122 (123). (Section pro- 
tects certified purchaser at an auction sale from 
any claim that hia purchase was made not on 


his own behalf but on that of the plaintiff.) 

(’37) AIR 1937 Mad 362 (363). (Object of Section 
is to prohibit on grounds of public policy a suit 
against the certified purchaser on the ground 
.specified in tho Section.) 

3. (’16) AIR 1916 Cal 762 (763) ; 43 Cal 20. 

(’19) AIR 1919 Pat 523 (524). 

(’74) 12BengLR 317 (329) (PC). (But tho Section* 
does not affect such purchases by a member of 
joint Hindu family in his own name, but with 
tho joint funds.) 

(’20) AIR 1920 P C 80 (82) ; 48 Mad 648: 47 Ind 
App 108 (PC). (But a purchase coupled with an 
undertaking to convoy to another at the price 
of purchase is not affected by this Section.) 

(’69) 11 Suth V7 R 16 (19) (PB). 

(’72) 14 Moo Ind App 496 (525) (PC). 
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ii^ho might deal with the purchaser against the claims of an undeclared or secret owner 
who puts forward the certified purchaser as the legal owner.* The effect of the Section 
would appear to help the certified purchaser in his fraud or breach of trust against the 
real purchaser, but really the Section is designed to prevent fraud against third parties 
resulting from the collusive action of the real and certified purchasers.® Hence, the 
Section should be applied in all cases without any regard to the consequences.® But 
inasmuch as it is restrictive of the Court’s equitable jurisdiction to grant relief to the 
real owner as against the ostensible owner, it should not bo extended beyond its actual 
terms but should be construed strictly.^ 

In order that the Section may apply, the following essentials are necessary — 

(1) There should be a court sale. In other words, the Section applies only to 

execution sales. Thus, a sale by a receiver is not within the Section.*^ 

(2) The sale must be a real and not a fictitious one. Thus, where a collusivo 

suit is brought in which a collusivo decree is allowed to bo passed and 
a fictitious sale held in execution of such decree, this Section lias no 
application.® 

(3) The suit must be against the certified purchaser or his representative, 

on the ground that the purchase was made on behalf of the plaintiff 
or his predecessor. in-interest.^® 


(*76) 23 Suth W R 358 (358) : 2Iud Appl54(PG). 
(Leading case relied on in AIR 1929 P 0 226.) 
(’05) 27 All 194 (197). 

(’16) AIR 1916 Oudh 255 (256). 

(’15) AIR 1915 P 0 81 (82) ; 37 All 545 : 42 Ind 
App 177 (PC). 

(’20) AIR 1920 Mad 422 (422). 

(’07) 29 All 557 (569). 

(’09) 31 All 282 (284). 

(’96) 23 Cal 699 (701). 

(’99) 21 All 238 (243). 

(’04) 26 All 82 (87) (FB). 

[See also (’12) 10 All L Jour 97 (99). (Section is 
intended to preclude institution of suit against 
certified purchaser by beneficial owner or his 
successor.)] 


4 . (’98) 22 Bom 672 (678). (But if the benamidar 
himself raises no objection, and admits the title 
of the true owner, or owner obtains transfer of 
possession, Section does not come in the way of 
the true owner asserting his right as against 
third parties or vice versa.) 

5. (’34) AIR 1934 Cal 567 (568) : 61 Gal 440. 

('86) 12 Gal 204 (206). (Section is Intended to pro. 

vent and not to promote fraud. Dissented from 
in 16 Mad 290.) 


6 . (’99) 21 All 29 (43). 

(1900) 22 All 434 (438). (Trust Act, S. 82, saves 
the operation of this Section.) 


7 . (’38) AIR 1938 Cal 874 (877). 

(’37) AIR 1937 Mad 362 (363). 

(’20) AIR 1920 Oal 48 (49). 

(’01) 23 All 176 (177). 

(’98) 2 Cal W N 433 (447). 

(’72) 14 Moo Ind App 496 (628) (PC). 

^03) 6 Bom L B 829 (331). 

(’31) AIR 1931 Bom 578 (581). (Therefore this 
Section will not apply to a suit based on a con- 


tract which is separate from the transfer.) 

(1900) 3 Oudh Cas 229 (230). 

(’75) 23 Suth W B 358 (358): 2 Ind App 154 (PC)» 
(’01) 5 Cal W N 341 (843). 

(’99) 21 All 238 (245). 

(’99) 21 All 29 (43). 

8 . (’26) AIR 1926 All 124 (125, 126); 48 All 209. 
(Such sale is not by the Court but under the 
Court.) 

(’66) 6 Suth W R 160 (161). (Property purchased 
lienami but not in execution sale.) 

9. (’13) 18 Cal L Jour 616 (620). (Rent suit.) 

10 . (*38) AIR 1938 Cal 874 (877). (A suit for & 
relief which can only bo given on doclaration of 
title as against persons claiming titlo under a 
purchase certified by the Court, such persons 
being parties and contesting the claims, is 
barred under Section 66.) 

(’38) AIR 1938 Cal 602 (604). (The fact that tho 
certified purchaser was a benamidar for the 
plaintiff even before the auction sale is no 
answer to an objection under S. 66, G. P. C.) 
(’37) AIR 1937 Mad 362 (364). (If the cause of 
action is not based on the bonami purchase but 
on a contract, or title acquired subsequent thereto 
Section 66 is not a bar. The fact tl^at the basis 
of the contract embodied in the sale deed is the 
prior benami purchase does not affect the title 
obtained under the conveyance. Suit for rectifica- 
tion of sale deed executed subsequent to the 
auction sale is not barred.) 

(’35) AIR 1935 All 143 (146). (Plaintiff claiming 
property on the allegation that auction-pur- 
chaser A was a benamidar for B, under whom 
plaintiff claimed, and that in collusion with 6', 
A transferred his rights to 0 instead of to plain- 
tiff — Section 66 applies.) 

(’23) AIR 1923 Cal 302 (303). (Certified purchaser 
or his successor not party to the suit.) 
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The test to see whether a suit is based on the ground that the auction-purchase 
was made on behalf of the plaintiff is whether the plaintiff can get any relief or any 
material relief without proving that the purchase was made on behalf of the plaintiff 
The Section, like the Limitation Act, does not extinguish the rights of the real owner 
but only prevents him from enforcing them in a Court of law.^^ See Note 15 below. 
Sub-section (2) excepts the classes of cases mentioned therein from the oi)eration of 
sub-section (l). The rule in sub-section (1) therefore does not apply — 

(1) to a suit for a declaration that the name of the certified purchaser was 

inserted in the certificate fraudulently or without the consent of the 
real purchaser,^* 

(2) to the right of a third person to proceed against the property on the 

ground that it is liable to satisfy his claim against the real owner. 


S. English law. — Under the English law, as in the Indian law, where A pur- 
chases with his own funds property in the name of B, there will, in the absence of any 
other circumstances, be a resulting trust in favour of A which the Courts will enforce 
against B} But no such trust will result if the policy of any Act of Parliament would 
thereby be defeated.* Thus, under the old Registry Acts, where A purchased a ship in 
the name of B, the register was conclusive evidence of the ownership of B both at law 
and equity.’^ 

4. Retrospeotive operation of the Section. — There is a conflict of opinion 
as to whether this Section' is retrospective in its oi)eration. The conflict arises in view of 
the fact that under Section 317 of the old Code an action against the representative of 
the certified purchaser was not barred but that, under the present Section, it is barred. 
If a court sale is held and confirmed before this Code came into force, bub a suit is 
brought against the representative of the certified purchaser after the Code came into 
force, is the suit barred under Section 66 ? The Calcutta High Court has held that it is 
not,^ on the ground tliat the real owner had, on the date of the confirmation of the sale, 
acquired a vested right to have his title declared in respect of the properties, which he 
could enforce against the benamidar’s transferee, and that such right is not taken away 


(’83) AIR 1983 Lah 686 (687): 14 Lah 712. (Suit 
agaiuBt mortgagor and subBequeut purchaser — 
Mortgagor can plead that purchaser is bcuami- 
dar for plaintiff.) 

(*06) 27 All 194 (197). (Suit on the ground that 
the certihed purchaser is not the real purchaBer 
must be dismissed.) 

(’20) AIR 1920 Lah 491 (498); 2 Lah L Jour 353 
(358, 359). (Hence suit not prohibited if defen- 
dant does not claim through certified purchaser.) 
(’29) 118 Ind CasIlS (713) (All). 

(’67) 8 Suth W R 130 (131). 

(’68) 9 Suth'W R 360 (361). (Possession of plain- 
tiff — Immaterial.) 

(’25) AIR 1925 Nag 41 (44). (Plaintiff resting his 
case on the fact that defendant purchased on 
his behalf — Suit is barred.) 

(’16) AIR 1916 Mad 657 (658). (Suit against 
representative of certified purchaser.) 

[See also (’ll) 33 All 882 (384). (Purchase of 
mortgaged property in execution of decree on 
prior mortgage — Auction-purchaser alleged to 
be benamidar of mortgagor — Subsequent mort- 
gagee cannot bring to sale the property on the 
ground that auction-purchaser was benamidar.) 


(’28) AIR 1928 PC 75 (76); 24 Nag LR 59 (PC).] 
10a. (’38) AIR 1938 Cal 602 (604). 

11. (’96) 28 Cal 699 (701). 

(’17) AIR 1917 Mad 324 (325). 

12. (’05) 1 Cal L Jour 550 (556). 

(’93-1900) 1893-1900 Low Bur Rull0(18). 

(1864) 1 Suth W R 828 (329). 

Note 3 

1. (’28) AIR 1928 P C 172 (173); 55 Ind App235; 
55 Cal 944 (PC). 

2. (1829) 3 Y & J 163 (175), Groves v. Groves. 
(Purchase in name of A to enable him to vote 
at election of member of Parliament.) 

3. (1808) 15 Ves 60 (71), Ex parte Yallop. (The 
policy of the Act being to secure evidence of title 
to a ship and enable it to be seen how far through- 
out her existence she was British built.) 

(1810) 17 Ves 251 (254), Ex parte Houghton. 
(1840) 1 Beav 854 (361), Slater v. Willis. 

Note 4 

1. (’20) AIR 1920 Cal 485 (437) : 47 Cal 1108 
(1112). (On appeal from AIR 1919 Cal 210.) 
(’23) AIR 1923 Cal 228 (232). 
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by Section 66. The Lahore High Court has followed the Calcutta view.^* The Allaha- 
bad^ and the Madras^ High Courts have taken a contrary view, on the ground that 
this Section embodies, as Section 317 of the old Code did, merely a rule of inocedtira 
and that rules of procedure are always retrospective. The view of the Calcutta High 
Court that Section 66 or the corresponding Section 317 of the Code of 1882 embodies 
anything more than a rule of procedure does not seem to be a sound one. 

Where a sale was held before, but confirmed after the Code came into force, 
the purchaser’s title becomes perfected only after the confirmation and consequently 
Section 66 applies.^ 

B. Revenue Bales. — As has been seen in Note 2 above, this Section applies 
only to execution sales under the Code} It has no applic^ition to revenue sales.® J3y 
virtue of Section 19 (2) of the Public Demands Recovery Act (Bengal Act I of 1895), 
however, the provisions of this Section apply to the case of a purchaser at a sale in 
enforcement and execution of a certificate issued under that Act.'^ 

6. Cases under the Publio Demands Recovery Act. — See Note 5 above. 

7. “No suit shall be maintained.*’ — The words “no suit shall bo main- 
tained” in the Section mean “no suit shall be instituted and if it is instituted, it 
shall fail.”^ The words “ no suit” show that not even a suit for the return of the 
purchase money from the benamidar will lie.® 

8. Plea in defence, if can be raised.— The Section bars only a suit against 
the certified purchaser or his representatives-in-interest. Wliere a suit is brought by 
the certified purchaser or his representatives against the real owner, the latter can 


also (’16) AIR 1916 Gal 894 (394). (Bight 
to redeem.)] 

la. (’37) AIR 1937 Lah 471 (474). 

2. (’38) AIR 1938 All 391 (393): ILR (1938) All 556 . 

<’14) AIR 1914 All 552 (554). (No one has a 

vested right in a particular form of procedure.) 

(’21) AIR 1921 All 165 (167) : 43 All 416. (Re- 
versed on another point in A I R 1929 F G 228 
: 51 All 675 (P G).) 

[See also (’16) AIR 1915 All 316 (317). (Point 
assumed.)] 

3. (’17) AIR 1917 Mad 824 (326). (New Section 
is merely declaratory of the real meaning of the 
old Section 317.) 

4. (’28) AIR 1928 Gal 338 (339). 

Note 5 

1. (’37) AIR 1937 All 176 (179) : ILR (1937) All 
113. (Section 66 is confined to a purchase ccrti- 
fied by the Gourt in such a manner as may be 
prescribed; and 'proscribed’ means under S. 2 (16) 
'prescribed by rules*. 'Rules’ under sub-s. (18) of 

S. 2 moans 'rules and forms contained in Sch. I 
or made under S. 122 or S. 125, Givil F. G.’ Hence, 
a person who is not claiming title under a pur- 
chase certified by the Gourt under any of the 
rules framed under the Gode will not be protected 
under Section 66.) 

<’87) AIR 1987 Fat 324 (325). (Section 66, Givil 
F. G., is not applicable to sales in execution of 
rent decrees under the Ghota Nagpur Tenancy 
Act, held by the Deputy Gommissioner.) 

See also the following cases: 

<’97) 1897 Bom P. J. 27 (27). (Sale under S. 118, 


Bombay Land Revenue Gode.) 

(’87) 14 Cal 583 (685). (Sale under the provisions 
of Act 11 of 1859 for arrears of land revenue.) 
(’09) 19 Mad L Jour 270 (270). (There is nothing 
to preclude a plea that a purchase in a revenue 
sale was benami.) 

(’70) 14 Suth W R 372 (378). (Revenue sale.) 

2. (’38) AIR 1938 Mad 283 (284). 

(’97) 1897 Bom PJ 27(27). 

(’05) 28 Mad 526 (636). (Hence real purchaser is 
not precluded from showing that the certified 
purchaser was only a benamidar.) 

(’06) 29 Mad 473 (476) (PB). (25 Mad 656 over- 
ruled.) 

(’ll) 9 Ind Gas 136 (137) (Mad). (Sale under 
Madras Revenue Recovery Act, 1864.) 

(’70) 14 Suth W R 372 (373). 

(’97) 20 Mad 494 (496). (Sale under Madras 
Revenue Recovery Act, 1864.) 

(’09) 4 Mad L Tim 316 (316). (Following 29 Mad 
473 (PB).) 

also (’94) 21 Gal 554 (558). (Benami sale 
under Bengal Tenancy Act, Vlll of 1885 — 
S. 173 povidos that it may be avoided on appli- 
cation.) 

(’05) 9 Cal W N 134 (140). (Do.) 

(’95) 18 Mad 469 (471). (Suit by benamidar to 
eject tenant — Not maintainable.)] 

3. (’12) 16 Cal W N 973 (975). 

Note 7 

1. (*99) 21 All 288 (242). 

2, (’10) 7 All L Jour 623 (626). 

[But see (*86) AIR 1936 Fat 429 (430).] 
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plead that the purchase was only benami for him. The Section does not bar a plea of 
benami in defence} In Musmmat Bahuna Kowur t. Lalla Buhoree Lall} which was 
a case under Section 260 of the Code of 1859 corresponding to the present Sectioni 
their Lordships of the Privy Council said as follows : 

''It is 'well known that benami purchases are common in India, and that effect is given 
to them by the Courts according to the real intention of the parties. The Legislature has 
not, by any general measure, declared such transactions to be illegal ; and therefore they 
must still be recognised and effect given to them by the Courts except so far as positive 

enactment stands in the way and directs a contrary course The only express 

enactment on the subject occurs in Section 2G0 This enactment is clear and 

definite It is confined to a suit brought against the certified purchaser The 

present suit which is converse of that pointed at in the Section is not within the words 
or scope of it. It would be specially unsafe so to construe the Act as by inference to 
import into it prohibitory enactments which would exclude any inquiry into the truth 
in any suit between the parties," 

9. Suits outside the Section. — As has been soon in Note 2 above, a suit which 
is not against the certified purchaser or his representatives, or which is not based on 
the ground that the purchase was made on behalf of the plainti ff, is not within the 
Section. A suit by a certified purchaser for declaration of his own title to the property 
purchased is not barred by the Section.^ For suits based on grounds other than that the 
purchase was made on behalf of the plaintiff, see Notes 12, 13, 14 and 15 below. 

10. Suit by beneficial owner in posseBaion or his successor in title for 
declaration of title. — Where the beneficial owner is in possession and brings a suit 
against the benamidar for declaration of his title, is the suit barred by Section 66? 
The general concensus of opinion is that it is barred} The reason is that the words 
‘‘no suit shall be maintained** in the Section are very general and do not exclude a suit 


. Note 8 

1. (’72) 14 Moo Ind App 496 (526, 627) (P C). 
(Suit for redemption by certified purchaser.) 

(’33) AIR 1933 Lah 630 (637): 14 Lah 712. (Plea 
raised to show that the plaintiffs hod no locus 
standi to sue.) 

(’75) 23 Suth W R 358 (358). (If the defendant is 
in possession.) 

(’67) 8 Suth W R 130(131). (Auction-purchaser’s 
transferee seeking to oust real owner.) 

(’68) 9 Suth W R 438 (439). (Defendant in pos- 
session — Transferee of the certified purchaser 
seeking to oust him.) 

(’18) AIR 1918 Mad 1258 (1259). (Suit by bena- 
midar to eject transferee of the real owner in 
possession.) 

(’05) 27 All 443 (446). (Suit for rents and profits 
against real purchaser in possession.) 

(’76) 1 All 290 (291). 

(’74) 22 Suth W R 270 (270). (Following 10 Moo 
Ind App 622 (P 0).) 

(’15) AIR 1915 Nag 51 (62): 11 Nag L R 130. 
(Suit by heirs of auction-purchaser— 2 0 P L R 
137 not followed.) 

[See also (’01) 28 Gal 370 (381). 

(’75) 24 Suth W R 278 (279). 

(’74) 6 N W P H G R 197 (200). (Gertifled pur- 
chaser — Benamidar of judgment-debtor who 
had been in possession— Pro^rty again attach- 
ed and sold by decree-holder — Suit for confir- 
mation of possession by benamidar.) 


(’12) 36 Bom 116 (117). (Purchaser at court sale’ 
benami for defendant, cannot oust defendant 
from possession.) 

(1900) 3 Oudh Gas 229 (230). (Section does not 
relievo auction-purchaser plaintiff from show- 
ing the justice of his claim.)] 

2. (’72) 14 Moo Ind Gas App 496 (622, 523) (PG). 
[See also ('75) 2 Ind App 154 (155) (P G).] 

Note 9 

1 . (’96) 9 G P L R 56 (55, 66). (Suit brought by 
certified purchaser against a party in possession 
is not barred.) 

(’96) 18 All 461 (463). (Suit against third party.) 
(*99) 21 All 29 (43). 

Note 10 

1 . (’38) AIR 1938 Gal 602(604). (It is immaterial 
whether the plaintiff is in possession and seeks 
a confirmation of possession or whether he is 
out of possession and seeks to recover possession. 
In either case Section 66 applies.) 

(’01) 23 All 176 (178, 180). 

(’33) AIR 1933 Pat 264 (266, 267) : 12 Pat 616. 
(However, possession by real owner is a good 
defence to suit by certified purchaser.) 

(’68) 9 Suth W R 360 (361). 

(’16) AIR 1916 Gal 762 (764): 43 Gal 20. 

(’26) AIR 1926 Gal 542 (643, 644): 63 Gal 297. 
(’17) AIR 1917 Mad 324 (325). (Even when defen- 
dant recognises plaintiff’s title, unless the recog- 
nition is by the execution of deed of gift or sale.) 
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for a declaration of title on the mere ground that the plaintiff is in possession.^ A con. 
trary opinion was, however, expressed by the Calcutta High Court in the undornion- 
tioned ca^.^ Their Lordships seem to have proceeded in that case on the view that the 
suit was not based on the ground that the purchase was made benami, but on the 
ground of existing possession in the plaintiff. The case has been dissented from by the 
same High Court in later cases.^ The view expressed in I. L. B. 23 Calcutta 699, if 
accepted, would amount practically to a repeal of the whole Section, and cannot, 
therefore, be accepted as a sound one.® The Lower Burma Chief Court® has, however, 
followed the decision in I. L. B. 23 Calcutta 699. 

But an auction-purchaser may, by his conduct, be estopped from pleading the bar 
under Section 66.^ Thus, where the real owner sells the property to a third person with 
the consent and attestation of the benamidar auction-purchaser and the third person 
brings a suit against the benamidar^ the latter will be estopped from pleading that the 
suit is barred under Section 66.® 

Where the true owner has perfected his title by adverse possession for twelve 
years, a suit by him against the certified purchaser for declaration of his title will not 
be barred as it is based on title by adverse possession® and not on the ground that the 
purchase was made on his behalf. See Note 12 below. 


11. Suits by third person. — Under Section 317 of the old Code, no suit was 
maintainable against the certified purchaser on the ground that the purchase was made 
“on behalf of any other person or on behalf of some one through whom such other 
person claims," This raised a conflict of opinion as to whether a third person^ such 
as a creditor of the real owner, could sue to enforce his claims against the property 
purchased on the ground that the purchase was benami for the real owner. The Calcutta 
High Court hold that he could, and that the bar under the Section operated only on 
suits brought by the beneficial oioner as plaintiff.^ The Madras High Court hold a 
contrary view in the undermentioned caso,^ but in a later case® dissented from the 
earlier case and came to the same conclusion as that of the Calcutta High Court. 
The Allahabad High Court and tlie Oudh Judicial Commissioner’s Court took a view 
contrary to that of the Calcutta High Court.^ 


(»20) AIR 1920 Nag 51 (51) : 16 Nag L R 87 (88). 
(Suit against the successor- in- title of certified 
purchaser.) 

(’16) AIR 1916 Oudh 255 (256). 

2 . (’38) AIR 1938 Gal 602 (601). 

See cases in foot-note (1). 

3 . (’96) 23 Cal 699 (701). 

4 . (’16) AIR 1916 Cal 762 (763): 43 Cal 20. 

(’26) AIR 1926 Cal 542 (544) : 53 Cal 297. 

5. (’16) AIR 1916 Cal 762 (763) : 43 Cal 20. 

6. (’14) AIR 1914 Low Bur 275 (276); 7 Low 
Bur Rul 260. 

7. (*13) 36 Mad 664 (569). 

[See also (’20) AIR 1920 Cal 48 (49). (Tenant 
from real owner cannot plead title of the certi- 
fied purchaser.)] 

«. (’13) 86 Mad 564 (669). 

[See also (’31) 133 Ind Gas 651 (652) (Lah). (Bena- 
midar attesting sale by real owner and attorned 
to the vendee also— But the decision rests on the 
basis that oral sale is valid in the Punjab and 
that the plaintiff had become complete owner 
already.)] 

9. (’88) AIR 1988 All 391 (393) : ILR (1938) All 


556. (It is unnecessary for them to prove that 
auction purchase was made on their liehalf.) 

(’29) AIR 1929 P C 228 (231): 56 Ind App 330: 
51 All 675 (PC). (Section has no application to 
such a case.) 

(’34) AIR 1934 All 990 (992, 993). 

(’25) AIR 1925 Oudh 20 (24). (In determining 
title by prescription the fact that the purchase 
was benami can be taken into consideration.) 
(’92) 19 Cal 199 (201). 

(’20) AIR 1920 Nag 51 (51): 16 Nag L R 87. 
(Hence plaintiff cannot be called trespasser.) 

Note 11 

1 . (’86) 12 Cal 204 (206). 

(’94) 21 Gal 519 (521). (Suit for declaration that 
property belonged to the debtor.) 

2 . (’93) 16 Mad 290 (292). 

3 . (’97) 20 Mad 362 (364). 

4. (’ll) 33 All 382 (384). 

(’04) 26 All 82 (87, 88, 89) (PB). 

(’99) 21 All 238 (245). (Section is subject to no 
limitation other than such as is contained in 
the Section itself.) 
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The substitution, in the present Section, of the words ‘*on behalf of the plaintiff 
or on behalf of some one through whom the plaintiff claims" and the introduction 
of the words * or interfere with the right of a third person to proceed against that 
property, on the ground that it is liable to satisfy a claim of such third person against 
the real owner" in sub-section (2) gives effect to the Calcutta decisions and removes 
the conflict mentioned above.® 


12. Suit on grounds other than those mentioned in the Section. — A suit 
is barred under the Section only if it is based on the ground that the purchase was 
made on behalf of the plaintiff or on behalf of some one through whom the plaintiff 
claims. The Section has no application if the relief is sought on certain facts which 
establish certain other kinds of legal relations between the parties which entitle the 
plaintiff to rely on them as involving and creating effectual legal claims in his favour.^ 
In Ganga Sahai v. Keshri? their Lordships of the Privy Council observed as follows : 

“In their Lordships* opinion the provisions of that Section (Section 317 of the old Code) 
^cro designed to create some check on the practice of making what are called henami purchases 
at execution sales for the benefit of judgment-debtors, and in no way affect the title of persons 
otherwise beneficially interested in the purchase.*' 

Illustrations 

1. A sues and obtains a decree against B, In execution of the decree B*s house is sold in 
court auction and is purchased by C, the paid agent of A, with A*8 money, but without his knowledge. 
A then sues C for possession, on the ground that the purchase by the agent enures to the benefit of the 
principal. The suit is not barred as it is based on a legal relationship of principal and agent, and not 
merely on the ground that G was a benamidar.^ 

2. A and B are joint mortgage decree-holders against C, A applies on behalf of himself and 
B under Section 231 of the old Code (0. 21 R, 16) to execute the decree and purchases C*s property in 
the court sale in his own name, the purchase money being set oil against the whole decree amount. 
B then sues A for recovery of his share of the properties purehased by A, The suit is not barred, as B 
is beneficially interested in the purchase otherwise than merely on the ground that the purchase was 
made on B's behalf.^ 

3. In execution of A*s decree against B, C purchases certain properties in court auction and 
then agrees with A to convey the property to him. A brings a suit for specific performance of the 
contract against C. The suit is not barred as the claim is based on an agreement and not on the 
ground that the purchase was mode on A*s behalf,^ 


(*05) 8 Oudh Cas 306 (311). (Following 26 All 82 
(FB).) 

5. See also the following cases : 

(’20) AIR 1920 Mad 422 (423). 

(*13) 35 All 138 (143). (Distinguishing from 26 
All 82 (F B) on the ground that the plaintiff did 
not claim through the real owner.) 

The f ollowing cases o f the Allahabad High Court 
are' still good law under the present Section : — 
(’99) 21 All 29 (50). (Per Banerji J.) 

(’74) 6 N W P H C R 265 (267). (Case under the 
Code of 1859.) 

(’76) 1 All 235 (235). 

(*96) 18 All 461 (463). 

Note 12 

1. (’19) AIR 1919 Mad 942 (943). (Following 18 
Mad 436.) 

(’16) AIR 1916 Pat 315(317). (Claim independent 
of and prior to sale— Suit not barred.) 

(*01) 23 All 176 (178). 

(’32) AIR 1932 All 32 (33). (Real owner is entitled 
to subrogation of prior mortgagee’s rights as 
against the certified purchaser.) 

2. (’16) AIR 1916 P C 81 (82) ; 37 All 646 ; 42 
Ind App 177 (PC). 


3. (’19) AIR 1919 Mad 942 (943). 

(’95) 18 Mad 436 (437). (Sale under mortgage de- 
cree — Benami purchaser — Purchase on account 
of a subsequent usufructuary mortgage— Suit for 
conveyance and possession not barred.) 

(’94) 17 Mad 282 (285). (Purchase made by the 
defendant as agent of the plaintiff.) 

(’94) 21 Cal 376 (378). 

[See however (1900) 22 All 434 (438, 440). (But 
this was a case when the certified purchaser 
was really not an agent in respect of the pur- 
chase as it was not within his general duty to 
purchase the properties.)] 

4. (’16) AIR 1916 P C 81 (82) : 42 Ind App 177 : 
37 All 646 (PC). 

(’24) AIR 1924 Oudh 218 (221). (Following AIR 
1916 P C 81.) 

(’07) 29 All 667 (661). 

5. (’19) AIR 1919 Mad 94 (96); 42 Mad 616 (FB). 
(’31) AIR 1931 Bom 678 (681). (Even though the 

basis of the agreement might be the benami 
nature of the original purchase at court sale.) 
(’88) 11 Mad 213 (214). 

(’88) 11 Mad 234 (236, 237). 
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4. A purchases certain properties in court auction with his own funds, but in the name of 
B, A continues in possession of the properties purchased for over twelve years. He then sues B for a 
declaration that he is entitled to the properties. The suit is not barred as it is based not merely on the 
ground that the purchase was made on behalf of A but on the ground of his having perfected his title 
to the property by adverse possession .<1 


13. Suits by joint purohasers. — It has been seen in the Illustration 2 to 
Note 12 above that where one of several joint decree-holders applies for execution of 
the decree on behalf of all and purchases the property, the purchase money being sot 
off against the entire decree amount, the other decree-holders are entitled to sue the 
purchaser for recovery of their share in the t)roperty and that Section 66 is no bar 
thereto.^ Where, without being decree- holders, two persons enter into a joint venture 
to buy a property at a court sale, the funds being provided jointly, but the sale cerii- 
hcato is issued in the name of one of them only, there is a conflict of decisions as to 
whether a suit by the other claiming half the property on the ground that the purchase 
was made for both is barred under Section 66. The general trend of decisions is to the 
effect that such a suit is barred.^ This view proceeds on the basis that the Section 
applies to all cases where the suit is based on the ground that the purchase was made 
on behalf of the plaintiff, whether the allegation is that the purchase was made on 
behalf of the plaintiff exclusively or that it was made on behalf of the plaintiff and the 
certified purchaser jointly. But the contrary view was taken in the undermentioned 
case^ by the Bombay High Court. The reason given is that the Section applies only to 
benami purcliascs at execution sales and that in such a case, there is only a joint 
purchase and not a benami purchase. It was also held that in such cases there is a 
l)artnership and the ijlaintiff must bo deemed as suing to enforce his right as a partner. 

Where, out of two joint mortgagees one alone sues making the other a pro 
forma defendant and obtains a decree, in execution of which ho purchases the property 
in his own name, a suit by the other joint mortgagee claiming a share of the property 
purchased does not fall within the principle of the decision in Ganga Sahdi v. 
Keshrif and is barred by Section 66.® 

Where -1 and B both applied to purchase a projxjrty at an auction -sale in a 
certain proportion, agreeing to pay tlio price in that proportion and actually paid the 
25 per cent, of the jiurcliase money in that proi)ortion, but the balance was wholly 
paid by D and he obtained the sale certificate in his name, it ‘was held that the pay- 
ment by B was on behalf of A also, that B*$ name in sale certificate was inserted 
without - 4*5 consent and that a suit by A for his share of the property purchased was 
not barred under Section 66 sub-section (2).” 


(*21) AIK 1921 Pat 39 (41). (Agreement before the 
^ale— Distinguishing AIK 1919 Pat 523.) 

6. (*29) AIR 1929 PC 228 (231) : 56 Ind App 330: 
51 All 675 (PC). (Reversing AIR 1921 All 165.) 
See the cases in Note 10 above. 

Note 13 

1. (’15) AIR 1915 P C 81 (82) ; 42 Ind App 177 : 
37 All 545 (PC). 

(*07) 29 All 557 (560, 561). 

I’lO) 7 All L Jour 1091 (1092). (Following 29 All 
657.) 

(’14) AIR 1914 All 259 (261). 

[But see (’16) AIR 1916 All 316 (317). (Cannot 
be ^ considered to be good law in view of the 
Privy Council decision in AIR 1915 P C 81 : 
37 All 645).] 


2. (’39) AIR 1939 Pat 207 (208) : 18 Pat 181. 
(’37) AIR 1937 All 176 (182) : I L R (1937) All 

113. (Distinguishing AIR 1915 P C 81.) 

(’34) AIR 1934 Cal 322 (324) : 61 Cal 371. 

(’20) AIR 1920 Nag 147 (148). 

(’01) 23 All 34 (36). 

3. (’26) AIR 1926 Bom 525 (525) : 50 Bom 600. 

4. (*15) AIR 1915 P C 81 (82) : 37 All 545 (554) : 
42 Ind App 177 (PC). 

5. (’23) AIR 1923 All 405 (406). 

[But see (1933) AIR 1933 All 854 (856). (The 
purchase would enuro for the benefit of all 
persons interested in joint fund utilized for 
urchase of property unless there is anything 
efinitoly showing that such persons did not. 
intend the purchase to be on their behalf also.)]. 

6. (’26) AIR 1926 Cal 719 (719) : 61 Cal 992. 
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BENAlU PURCHASE 


Sfrtlon 66 
IfoteB 16-18 


16. Papchase by Hindu ooparoenev.— Under the Hindu law» every aoquisi. 
tion made by a Hindu coparcener, with joint family funds^ becomes the common 
property of the family, in which the other members are entitled to share. Such 
acquisitions are not benami transactions, which are the result of private agreements 
or undertakings. The rights of coparceners to treat such acquisition as the common 
property of the family arise from the operation of law. A suit, therefore, by one 
coparcener to share in the property purchased by another at a court sale with joint 
family funds is not barred by Section 66, as it is based on a ground other than the one 
mentioned in the Section, namely, that the purchase was made on behalf of the 
plaintiff.^ 

Where the managing member of a Hindu family makes a purchase with joint 
family funds but takes the sale in the name of a third person, there is a conflict of 
opinion as to whether any member of the family can sue the third person on the 
ground that the purchase was benami for the managing member and so enures for the 
benefit of the family. The Madras High Court has held that he can.^ The reason is 
that a purchase by a managing member in the name of a third person cannot bo consi- 
dered to have been made on behalf of all the members of the family and so cannot be 
considered to have been made behalf of the plaintiff"' within the moaning of the 
Section.^ The Allahabad High Court has held to the contrary basing its decision on the 
ground that a purchase by a managing member is made on behalf of all the members 
of tho family and so is made on behalf of the plaintiff.^ It purported to follow the 
decision of tho Privy Council in Suraj Narain v. Batan Lal^ which was, however, a 
case under Section 317 of tho old Code which barred a suit on the ground that the 
purchase was made “on behalf of any other person** It is submitted that the view of 
the Allahabad High Court is not correct. Tho object of Section 66 is, as has already 
been seen, to put a stop to benami purchases at court salos,^ and when a managing 
member makes such a purchase in the name of a third person, he is doing something 
which is wholly wrong and cannot bo presumed to be acting on behalf of the family.^ 

18. Suit for speoific pepformanoe of agreement to sell. — Where before 
the date of a court-sale A and B agree that B should buy the property in his name 
with funds supplied by A and should convey tho property to A thereafter, the agree- 
ment is really to buy the proi)erty on behalf of A and a suit by A for specific 


Note 14 

1. (’15) AIR 1915 Oudh 194(195). (Following 12 
Bciig T. R 317 (PC).) 

(’34) AIR 1934 Cal 567 (568): 61 Cal 440. (Karta 
purchasing property with family funds in tho 
namo of his son — Suit by nephew for recovery 
of his share in the property—Suit not barred.) 
(’74) 12 Bong L R 317 (330) (PC). 

(’17) AIR 1917 Oudh 143 (145). (Tho principle 
does not apply to separated mombors of a Hindu 
family and the Section will bar a suit between 
such members though some property is left 
undivided l^tween them.) 

(’73) 19 Suth W R 223 (225). 

(’99) 9 Mad L Jour 298 (300). 

[Sco also (’74) 22 Suth WR 199 (199): 1 Ind App 
342 (PC). (Purchase at a revenue sale.) 

(’09) 31 All 282 (284). 

(1900) 22 All 434 (438). 

(’12) 1912 Mad W N 1071 (1074). 


(’25) AIR 1925 Mad 448 (449). (Two Hindu 
brothers— Joint family — Purchase by one 
brother is not presumed to be benami for other.)] 

2. (’22) AIR 1922 Mad 481 (482, 483): 45 Mad 856. 

(’93) 6 Mad 135 (137). 

(’97) 20 Mad 849 (353). 

3. (’22) AIR 1922 Mad 481 (482, 483): 45Mad856. 

4. (’21) AIR 1921 All 185 (187) : 43 All 711. 
(Manager of joint Hindu family purchasing pro- 
perty in the name of a female member — Pur- 
chase is benami — Suit by a male member 
against her is barred.) 

(’28) AIR 1928 All 619(621): 50 All 512. (If plain- 
tiff does not take up this position he has no 
title to tho property at all.) 

5. (»17) AIR 1917 P 0 12 (17) : 40 All 159 : 44 
Ind App 201 : 20 Oudh Cas 211 (PC). 

6. See Note 2 above. 

7. (’22) AIR 1922 Mad 481 (488) : 45 Mad 856. 
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performance of such an agreement will be one based on the ground that the property 
^as purchased *'on behalf of il" and is consequently barred by Section 66.^ 

Where, before the court sale, B intends to buy the property for himself with 
fais own funds but agrees to convey the same to A for consideration, the purchase by 
B is not a benami transaction at all and a suit by A for specific performance of the 
contract is one not based on the ground that the purchase was **on behalf of the 
plaintiff” and is outside Section 66.^ If, however, the circumstances show that, 
notwithstanding the purchase was mode with his own funds, B never intended to buy 
on his own behalf but intended to do so only on behalf of A^ the case clearly falls 
within the mischief of Section 66.^ 

Where B agrees with A subsequent to the purchase (whether made on his own 
behalf or on behalf of A) to sell the property purchased, and A sues B for specific 
performance of that agreement, the suit is not barred by the Section.* The reason is 
that the suit is based, not on the ground that the purchase was made “on behalf of 
the plaintiff,” but on agreement which is not only not inconsistent with B*s own title, 
but is rather the reverse.^ 


16. Suit against certified purchaser and persons claiming through him 
is barred. — Under Section 317 of the old Code a suit was barred only as against a 
certified purchaser but not as against any one claiming title under him. Tliis was the 
view held by all the High Courts^ except the Bombay High Court. That Court held 
that the words '^certified purchaser” included his representatives also.^ The substitu- 
tion of the words **against any person claiming title under a purchase certified by the 
Court in such manner as may be prescribed” in the present Section for the words 
“against a certified purchaser” in Section 317 of the old Code has now set the conflict 
at rest and has given legislative effect to the Bombay view.® Whore the defendant is 
neither the certified purchaser nor his successor.in.title, but a third person, the Section 


Note 15 

1. See (*19) AIR 1919 Pat 623 (626, 626). 

(*32) AIR 1932 Cal 170 (170, 171.) 

2. r23) AIR 1923 Nag 11 (13). 

(»21) AIR 1921 Pat 39 (42). 

[See also (*96) 18 Mad 436 (437). (lu this case 
money was paid by the plaintii! and possession 
was delivered to him, but was subsequently 
ejected.) 

(’36) 62 Gal L Jour 88 (92). 

(’20) AIR 1920 Gal 101 (103).] 

3. (’19) AIR 1919 Pat 623 (625, 526). 

(’16) AIR 1916 Mad 1166 (1167). 

4. (»35) 62 Cal L Jour 88 (93). 

(’19) AIR 1919 Mad 94 (96): 42 Mad 615 (FB). 
(’20) AIR 1920 P G 30 (32, 33) : 48 Mad 643 : 47 
Ind App 108 (PC). (Approving AIR 1919 Mad 94 
(FB).) 

(’81) AIR 1931 Bom 678 (681, 582). 

(’73) 10 Bom H G R A G 344 (346). (Defendant 
purchasing property on his own behalf.) 

(’88) 11 Mad 213 (214). 

5. (’19) AIR 1919 Mad 94 (95): 42 Mad 616 (FB). 
(’30) AIR 1930 Bom 81 (83). (Following AIR 1919 

Mad 94 (FB).) 

Note 16 

1. (’36) 40 Cal W N 470. (The words ‘certi- 
fied prehaser’ in S. 260, Civil P. C., of 1869, 
which has to be strictly construed cannot be 


held to include the heirs of the certided purchaser.) 
(’98) 21 Mad 7 (8). (Suit against assignee of the 
certified purchaser.) 

(*99) 21 All 196 (198). 

(’99) 26 Cal 950 (954, 955). 

1900) 6 Cal W N 341 (343). 

(’98) 2 Cal W N 433 (447. 449). 

(’04) 1904 Pun L R No. 28. p. 92. 

Even after the new Code, the Calcutta High 
Court has held in cases arising under the old 
Code that a suit against a reirresentative-in- 
interest of the certified yurchaser is not barred 
— See the following cases: 

(’16) AIR 1916 Cal 394 (394). 

(’20) AIR 1920 Cal 435 (437) : 47 Cal 1108. 

(’14) AIR 1914 Gal 176 (176) : 19 Cal L Jour 330 
(331). 

(’17) AIR 1917 Cal 464 (465). 

(’19) AIR 1919 Cal 979 (979). 

2. (’ll) 35 Bom 342 (347). 

(’07) 31 Bom 61 (66). 

3. (’36) AIR 1986 All 143 (146). (Decisions holding 
that, where the auction-purchaser is mere 
stake-holder and indifferent as to which party 
succeeds in the suit, S. 66 is not applicable, 
are not applicable to such a suit.) 

(’38) AIR 1938 Cal 602 (604). (Section 66 applies 
also to assignee of benamidar.) 

8CPC. 42. 
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MtonM of course has no aj^lication.* Where the real purchaser sues the certified purchaser 
and a third person on the ground that the purchase was made on behalf of the plaintiff/ 
and the certified purchaser either is ex parte or admits plaintiff's title or does not 
contest the plaintiff's claim or executes a release deed in plaintiff's favour or is other, 
wise liable to him under a contract made after the sale which he duly admits, the 
Section does not bar it.^ The Section does not also apply to cases of contest between 
two persons each claiming to be the real purchaser under an admittedly benami court- 
auction-purchase." 


17. ^‘CeFtifled puFohaser/* meaning of. — In a case under Section 260 of the 

old Code of 1859 it was held by the Calcutta High Court that that Section applied to 
a suit against a purchaser at a court sale though the sale certificate was obtained by 
him only during the pendency of the suit.^ A person entitled to get a sale certificate 
was considered as a certified purchaser as soon as his bid at the sale was accepted.^ 
The Allahabad High Court, on the other hand, held in a similar case that until the 
certificate was actually granted he was not a certified purchaser but that as soon as 
the certificate was granted, he became a certified purchaser and the bar under the 
Section would become applicable." 

A sale certificate in the name of A *‘as mother and guardian of her infant son £" 
is a sale in favour of B who is therefore the certified purchaser.^ 


18. Waiver of right by anotion-purohaser. — A purchases property at a 
court sale in the name of Ji. B obtains possession from the Court and delivers it to A 
and subsequently disturbs his possession. A sues B for a declaration of bis title or for 
possession of the property. The suit is barred by Section 66. The reason is that a mere 
permission to hold possession cannot give or transfer a title from the henamidar to the 
real owner so oe to enable him to maintain a suit on title against the benamidar.^ 
After the Transfer of Property Act, no waiver or transfer of rights can be recognized in 
the case of immovable property in the absence of a registered instrument." 


(*17) AIH 1917 Mad 824 (825). 

(•16) AIR 1916 Mad 667 (668). 

(»20) AIR 1920 Nag 51 (61) ; 16 Nag L R 87. 

(’19) AIR 1919 Oudh 420(426): 22 Oudh Oas 222. 
(The words “certified purchaser” in the Section 
include persons standing in the shoes of the 
court purchaser.) 

(’16) AIR 1916 Gal 894 (894). 

4. (1868) 1 Marsh 423. 

(*28) AIR 1928 Cal 448 (449) ; 65 Gal 1070. 

(•29) AIR 1929 Pat 664 (674) : 8 Pat 685. 

5. (’38) AIR 1938 Cal 874 (877). (Certified pur- 
chaser not contesting.) 

(’28) AIR 1923 Cal 302 (802, 308). (Do.) 

(’20) AIR 1920 Cal 982 (985). (Certi6ed purchaser 
executing release in favour of plaintiff.) 

(’26) AIR 1925 All 47 (48). (Certified purchaser 
not contesting claim.) 

(’85) 8 Mad 511 (616). (Certified purchaser dis- 
claiming any interest in the property and admit- 
ting plaintiff's claim.) 

(’81) 9 Cal L Rep 295 (296). (Certified purchaser 
admitting plaintiff’s title.) 

(’03) 18 Mad L Jour 864 (855). (No contest be- 
tween certified purchaser and real owner— The 
former admitting the latter’s title.) 

[See (’86) AIR 1936 All 760 (758). (In such a 


case they are not persons 'claiming title’ under 
a purchase certified by Court.)] 

[See. also (’98) 22 Bom 672 (678). (Certified pur- 
chaser and real purchaser— Co-plaintiffs — The 
former admitting the title of the latter.) 

(1868) 1 Bom H C R 20 (21). (Suit by real pur- 
chaser against third party is maintainable if 
consent of the certified purchaser could bo 
shown.)] 

6. (’17) AIR 1917 Mad 365 (366). 

Note 17 

1. (’76) 25 Buth W R 493 (494). 

2. (’76) 25 Buth W R 493 (494). 

a. (^88) 5 All 478 (484) (FB). 

4. (’69) 12 Buth W R 286 (288). 

Note 18 

1. (’01) 23 All 175 (179, 180). 

(’20) AIR 1920 Cal 852 (852). 

2. llegistered instrument is not^ however, always 
necessary as, e. p., in case of oral sales of pro^ 
perty valued at less than Bs, 100 : 

(*16) AIR 1916 Mad 657 (659). 

[Note — The decision in 11 Mad 284 was before 
the Transfer of Property Act and the observa' 
tions to the contrary are no longer law.] 

[Sm also (’17) AIR 1917 Mad 824 (825).] 
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' 'Where, however, the real owner is in possession and the certified purchaser sues 
him for possession, the real owner can defend his possession on the basis of the real 
title resting with him.^ 

f 

19. Name ioeerted in the oeptifloate frandnlently or without the oonsent 
of the real pniohaser. — Sah.section (2) is an exception to the rule in sub-section (1). 
A certified purchaser is not protected if ho is guilty of fraud or gets his name inserted 
in the sale certificate without the consent of the real purchaser.^ The basis of this 
exception is that the real purchaser is really an innocent person and it is not the 
policy of the law to benefit a fraudulent certified purchaser os against an innooenb 
party. Where the pleader of a party, by means of treachery and fraud, purchases at an 
inadequate price the property of the party in a court sale. Section 66 will not operate 
as a bar to a suit against him for. the recovery of the property on the ground that he 
must be taken to have made the purchase as trustee of the plaintiff.^ 

20. Objeotion as to bar by Section 66, when can be raised. — A plea that 
a suit is barred by the provisions of Section 66 may be put forward and given eifoct to’ 
at any stage of the suit, even in appeal for the first time.^ 

21. Benami transactions in general. — For principles applicable to benami 
transactions in general, see the undermentioned cases.* 


[See however (’31) 133 Ind Gas S51(5S2) (liiih). 
(In the Punjab oral sivlo is valid and hence attes- 
tation and attornment by benamidar in favour 
of the real owner vendee renders S. 66 inappli- 
cable.)] 

3. See Note 8 above. 

Note 19 

1. (’39) AIR 1989 Bang 122 (123). (Fraud must 
be strictly pleaded and particulars of any fraud 
relied upon must bo stated in the pleading.) 

(’34) AIR 1934 Cal 567 (507, 568) : 61 Gal 440. 
(Karta of joint family purchasing with family 
proporty in the name of his son fraudulently — 
Suit by nephew for his share not barred.) 

(’94) 17 Mad 282 (286). (Obiter.) 

(’70) 13 Suth W R 85 (85). 

(’87) 1887 All W N 220 (221). 

(1900) 22 All 434 (440). 

(’15) AIR 1915 Cal 663 (563). (Manager of infant 
fraudulently purchasing proporty of ward.) 

[See also (’16) AIR 1916 Mad 667 (658). 

(’70) 4 Beng L Rep 82 (83).] 

2. (’96) 23 Cal 806 (818). 

Note 20 

1. (’17) AIR 1917 Oudbl48 (144). (Flea raised in 
second appeal.) 

(’82) AIR 1932 Cal 170 (170). (Flea goes to the 
root of the suit and does not depend upon dis- 
puted facts.) 

Note 21 

1. Benami transaction — Test ; 

(’08) 80 All 268 (266) : 86 Ind App 104 (F C). 


(’89) 26 Cal 227 (230) ; 26 Ind App 88 (FC). (The 
source of purchase money is not the only test 
of benami — The actual possession and receipt 
of rents also furnish atest of benami character.) 
(’82) 9 Cal L Rep 64 (66). 

(’96) 28 Cal 460 (476). 

(’96) 23 Cal 962 n. 

(’96) 23 Cal 962 (966). 

(’73) 20 Suth W R 112 (118). 

(’75) 23 Suth W R 42 (42). (Following 21 Suth 
W B 422.) 

(’87) 11 Bom 708 (716, 717, 718). 

(’14) AIR 1914 Cal 175 (176) ! 19 Cal L Jour 330 
(332). 

(’16) AIR 1916 Cal 582 (537, 538). 

(’08) 36 Cal 551 (658, 559). 

(’13) 18 Cal L Jour 616 (619, 620). 

(’06) 1906 Fun L R No. 109, p. 356 : 1906 Fun 
Re No. 8. 

(’04) 8 Cal W N 620 (621). 

(’14) AIR 1914 Bom 283 (284) ; 38 Bom 10. 

(’16) AIR 1916 Cal 745 (746). 

Party alleging his own /rand— Fraud carried 
out — Court will not help : 

(1866) 3 Suth W R 92 (92). (Nor can his repre- 
sentatives or private purchasers from him plead 
his fraud.) 

(1865) 4 Suth W R87 (87). (Defendant alleging his 
own fraud.) 

(’83) AIR 1933 Mad 467 (459) : 66 Mad 646. 
(Defendant pleading his own fraud.) 

(1862) 1 Hay 628. 

(1865) 8 Suth W R 221 (222). (Following 8 Suth 
WR92.) 
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67 . [S. 327.] (1) The ^Provincial Government may, by 
B < arB • • I notification in the ^Official Gazette, make rules 
Government] to make for any local area imposing conditions in res* 
^utio^ pect of the sale of any class of interests in land 

payment of money. oxecution of decroes for the payment of 

money, where such interests are so uncertain or undetermined as, 
in the opinion of the '^Provincial Government, to make it impossible 
to fix their value. 

(2) When on the date on which this Code came into opera- 
tion in any local area, any special rules as to sale of land in 


(’70) 13 Sath W B 87 (89, 00). 

(’67) 7 Suth W B 118 (118). 

(1900) 37 Cal 231 (238). 

•(’01) 28 Cal 870 (379, (380). 

(’06) 83 Gal 967 (982, 988). 

(’07) 31 Bom 405 (411). 

(’97) 20 Mad 326 (329). 

(*06) 29 Mad 72 (74). (Fraud need not be fully 
carried out.) 

(*08) 81 Mad 97 (99). 

(’08) 81 Mad 485 (487, 488). (Defendant alleging 
his own fraud to escape from the consequences of 
a decree fraudulently and collusivoly obtained.) 
(’08) SN U13R Srd Qr. 1. (Benami transaction.) 
(’06) 8 Low Bur Bui 245 (247, 248). (Plaintiff alleg. 
ing his own fraud — Suit should be dismissed 
whether fraud wa{| carried out or not.) 

(’99) 23 Bom 406 (409, 413). 

Beal owner can me : 

(’14) AIR 1914 Cal 674 (675). (No conveyance of 
title from benamidar necessary.) 

(’16) AIR 1916 All 86 (88) : 88 All 122. (Even if 
ho affirms ownership in the benamidar in a 
previous suit.) 

Benamidar can also S7ic : 

(’18) AIR 1918 P 0 140 (143) : 46 Cal 666 : 46Ind 
App 1 (PC). (Whether real owner is party or not.) 
(’29) AIR 1929 Pat 664 (674) ; 8 Pat 585. (Sub- 
ject to equities against the beneficial or real 
owner.) 

(’98) 22 Bom 672 (679). (Even when the true 
owner’s name is disclosed.) 

(’ll) 34 Mad 143 (150). (Suit to set aside execu- 
tion sale vitiated by. fraud.) 

(’93) 20 Cal 388 (395). (Can execute decree in his 
name.) 

(’98) 21 Mad 30 (31). (Benamidar holder of a 
promissory note.) 

Innocent transferee from benamidar — Beal 
owner is estopjyed from asserting his rights ; 
(’71) 15 Suth W R 19 (20). (Real owner consent- 
ing to the transfer.) 

(’73) 19 SuthWR 292 (296) (P C). (His heirs are 
also estopped.) 

(’66) 5 Suth W R 87 (38). 

(’06) 29 Bom 306 (312). (Per Batty, J.— Source of 


purchase money is not the sole criterion.) 

(1854) 6 Moo Ind App 58 (74) (P C). (Source of 
purchase money is the criterion — The knowledge 
and assent of the person in whose name the 
purchase is made is immaterial.) 

(’16) AIR 1915 P C 96 (97) : 42 Ind App 202 : 37 
All 557 (P C). (Criterion is the source of pur- 
chase money.) 

(’18) 18 Cal W N 428 (429) (P C). 

(»87) 14 Cal 109 (117) : 13 Ind App 160 (PC). 
(Actual possession and receipt of rents.) 

[See also (’70) 13 Moo Ind App 395 (402) (P C).. 
(’98) 20 Cal 296 (308) : 19 Ind App 203 (P C). 
(’76) 25 Suth W R 682 (534), (Real owner must 
make out a clear right to relief against the bona 
fide purchaser from the benamidar.) 

’75) 24 Suth W R 79 (79). 

’81) 5 Bom 154 (174). (Transaction made out to 
bo benami — Courts will deal with it as English 
Courts of Equity.) 

(’71) 14 Moo Ind App 234 (244) (P C). (Decision 
as to benami nature must rest upon legal 
grounds and not on suspicion.)] 

Burden of jn-oof is upon person alleging benami 
to prove it: 

(’83) 12 Cal L Rep 186 (193) (P C). 

(’70) 14 Suth W ft 10 (11). (Where defendant is 
in possession for a long time, the ostensible 
owner, plaintiff, must prove his title.) 

(’80) 5 Cal L Rep 470 (474) (P C). 

(’73) 20 Suth W R 269 (269). (Purchase by father 
in the name of his son — Presumi)tion is that it 
is on behalf of family.) 

(1854) 6 Moo Ind App 63 (79) (PC). (Father pur- 
chasing property in the name of his son — Pre- 
sumption is that the purchase is on behalf of 
family.) 

Where the fraud is not carried outf true nature 
of transaction can be shown : 

(’70) 13 Moo Ind App 661 (659) (PC). (A pleading 
by two defendants against the suit of another 
plaintiff cannot amount to an estoppel as be- 
tween them.) 

(’70) 13 Moo Ind App 686 (600) (P C). 

(’74) 21 Suth W R 422 (424). 

(’72) 18 Suth W R 486 (494). (Following 18 Moo 
Ind App 651 (P C).) 
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execution of decrees were in force therein, the '^Provincial Govern- 
ment may, by notification in the '‘Official Gazette, declare such rules 
to be in force, or may, by a like notification, modify the same. 

Every notification issued in the exercise of the powers 
conferred by this sub-section shall set out the rules so continued or 
modified. 

[1877, S. 327 ; See Ss. 54 and 68 to 72. ] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1987, for 
" Local Government.” 

b. Substituted by ibid for *' Local Official Gazette.*' 

1. Sub-Beotlon (2). — Sub-section (2) was inserted in the Section by the Code 
of Civil Procedure Amendment Act (I of 1914). There was an analogous provision 
contained in the corresponding Section (Section 327) of the former Code, and as the 
present Code originally omitted this provision it was hold that the special rules which 
had been issued under the former Code were indirectly repealed from the date of the 
new Civil Procedure Code.^ Even after the insertion of sub-section (2) by Act I of 1914, 
if no notification is issued under it, the special rules framed under Section 327 of 
the former Code do not apply But where rules are made after due notification under 
the sub-section, they are binding and a sale not in conformity with them is void.^ 

The words “with the previous sanction of the Governor-General in Council“ 
were omitted by the Devolution Act (XXXVIII of 1920), Section 2 and Schedule I, 
Part I. 


Delegation to Collectob op Power to Execute 
Decrees against Immoveable Property. 

68 . [S. 320, para. 1.] The '^‘Provincial Government may 
declare, by notification in the '^Official Gazette, 
fof tlraMfenL^'ti^oUbc* execution of decrees 

*dc'^c ir!!r "**°“ '”***" which a Court has ordered any 

immoveable property to be sold, or the execu- 
tion of any particular kind of such decrees, or the execution of 
decrees ordering the sale of any particular kind of, or interest in« 
immoveable property, shall be transferred to the Collector. 

[ 1871, S. 320 ; see Ss. 54, 67 and 69 to 72.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
"Local Government.’* 

b. Substituted by ibid for "Local Official Gazette.” 

Section 67 — Note 1 2. (’21) AIB 1921 Lah 223 (224). (Property of an 

1« (*18) 1918 Pun Be No. 69, p. 818. (Punjab insolvent vesting in receiver before his death.) 

Notification No. 1297-S is inmrectly repealed.) 3. See (’88) 1688 Pun Be No. 95, p. 253. (A case 
(10) 7 IndOa8495(495) : 1910 Pun Be No. 4 (Bev.). under the old Code.) 


Seotlon 67 


Section 68 
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Synopsis 

1. Object of the Section. 

2. **HBf ordered any immoveable property to be sold.” 

3. Notibcations under the Section. 

4. Retrospective effect of notibcationi. 

5. Execution shall be transferred to the Collector. 

6. Jurisdiction of Civil Court and of Collector. See Section 70 
Note 2. 

7. Liquidation of judgment-debt by temporary alienation of 
judgment*debtor*s laqd. &e Section 72 Notes 6, 7 and 8. 

1. Object of the Seotion. — In Iluro Pras^ v. Kali Prasad, I. L. R. 9 
* Calcutta 290 (F. B.), Field, J., observed as follows : 

''In different parts of India, the effect of sales in execution of decrees was to transfer 
landed estates from the old families to modern speculators. A strong opinion was enter- 
tained by certain members of the Government of India that these results of tlie adminis- 
tration of civil justice were impolitic and inexpedient ; and it was suggwted that some 
procedure might be devised by which the chief executive officer of the district would be 
enabled to liquidate debts of the encumbered landholders without the immediate sale of 
their estates, and so to preserve the old landed gentry of the country. The pKivisions of 
Sections 820 to 3250^ were inserted in the Code of Civil Procedure, -in order to give 
effect to these suggestions.”^^ 

The words “with the previous sanction of the Govetnor-General in Council** 
have iDeen omitted by the Devolution Act (XXXVIII of 1920), Section 2 and Schedule I, 
Part I. 

2. ^'Has ordered any ImmoYeable property to be sold/* — The Section 
contemplates cases in which immovable proTperty hm been ordered to be sold. Hence 
a simple money decree in execution of which the Court has not ordered any immovable 
property to bo ^Id cannot be transferred to the Collector for execution under this 
Section.^ For a similar reason, the Section does not apply to land which is not capable 
of being sold in execution, e, g,, land the sale of which in execution of a decree is 
prohibited under the law. Hence a decree cannot be transferred to the Collector for 
realising the decretal amount from such land even otherwise than by the sale of the 
land.^ 


6&2 

Seotion 68 
notes 1-8 


3. Notifloations under the Section. — Sections 68 to 71 have no application 
to the Punjab as no notification by the Provincial Government has been issued as 
contemplated by Section 68.^ 

The Government of the United Provinces of Agra and Oudh have issued a 
Notification No. 676-1A-93, dated 26tb March 1932, declaring that with effect from 
the 1st April 1932, the execution of decrees in cases in which the Civil Court has 
ordered any agricultural land situated in those provinces or any interest in such land 


Section 68 — Note 1 

1. Corresponding to the present Ss. 68,70,71 and 
Sch. III. 

la. See also (’86) AIB 1936 All 468(469). (Object 
of Section 68 explained.) 

(’36) AIR 1936 Oudh 166 (161) : 10 Luck 459. 
(Object is to enable Collector to liquidate debts 
of encumbered land-holders without immediate 
sale of their estates and so to preserve old 
landed gentry o! the country.) 


Note 2 

1. (’26) AIB 1926 Oudh 818 (819). 

2. (’85) AIB 1935 Nag 183 (134, 186) : 81 Nag 
L R 289. 

(’26) AIB 1926 All 889 (889) : 48 All 892. (Prohi- 
bition under S. 16 of the Bundelkhand Land 
Alienation Act, 1908.) 

Notes 

1. (’28) AIB 1928 Lah 475 (476). (Sale under 
S. 141, Punjab Tenancy Act. Paras. 68 to 69 of 
Instructions of the Court apply.) 
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to be sold, ehall be transferred to the Oolleotor* See the undermentioned decisions^ 
relating to the alraye notification. 

Options 68 to 72 have been excluded from operation in the following cases 

(1) Suits and proceedings under the Agra Tenancy Act (III of 1926) : see 

Section 264 and Schedule 11. 

(2) Suits for recovery of rent under the Bengal Tenancy Act (VIII of 1885) 

as amended by Act IV of 1928, Section 148, and, under the Orissa 
Tenancy Act (II of 1913) : see Section 198. 

(3) Suits, appeals and other proceedings under the Madras Estates Land Act 
(I of 1908) : see Section 192. 

4. RetrospeotiYe effect of notifications. — Alterations merely in the form of 
procedure are, as has been seen in Note 3 to Preamble, retrospoctivo in effect. Hence, 
rules made by the Provincial Government in pursuance of a notification under Section 
68 for regulating tho procedure of the Collector affect sales ordered before the coming ' 
into force of such rules as well as thoso ordered after, unless there be some strong 
reason to the contrary.^ On the wording of the particular notification in tho undermen- 
tioned caso,^ it was hold by the Allahabad High Court that the notification did not apply 
to orders for sale passed before tho date of the notification. Where agricultural land 
belonging to a judgment-debtor has been sold by a Civil Court in execution of a decree^ 
and before the confirmation of the sale a notification under this Section is issued by 
the Provincial Government directing execution proceedings in such ca^es to be trans- 
ferred to the Collector, the notification does not affect th^ validity of the sale held by 
the Civil Court.^ 

Seo also Section 70 Note 6 foot-note (1). 

8. Execution shall be transferred to the Collector. — Where a notification 
under tho Section affects only a portion of the immovable property ordered to be sold, 
the decree should be transferred to the Collector for execution as regards such portion 
of tho land only.^ Where a judgment-debtor stands by and allows a Court to sell certain 
land as not being covered by the Government notification under the Section, he cannot 
subsequently sue to sot aside tho sale on tho ground that the land was covered by tho 
notification and that therefore the Court had no power to sell the land.^ 


2. (’37) AIR 1937 All 650 (561) ; I L R (1937) All 
766. (The Collector ceases to have jurisdiction to 
sell or confirm the sale, if one has already taken 
place, after the Court passing the decree recalls 
under R. 3 of the U. P. Govt. Notification in 
respect of sale under S. 68— Anything done by 
the Collector during the subsistence of tho order 
of recall, is without jurisdiction.) 

<’85) AIR 1935 All 468 (469). (The notification 
applies to pending execution proceedings.) 

Note 4 

1. (’35) AIR 1935 All 468 (869). (Notification No. 
576-1 A-93 applies not only to execution proceed- 
ings which may be instituted after it is issued 
but also to pending execution proceedings.) 

f ’91) 1891 Bom P J 294, Reprint page 173. (Case 
under old Code.) 

<’88) AIR 1923 Oudh 274 (275). (Notification of 
U. P. Government directing execution to be 
transferred to Collector in cases of sales of agri- 


cultural land.) 

(’34) AIR 1984 Oudh 16 (17) : 9 Luck 390. (U. P. 
Notification No. 576-1A-98, relating to agri- 
cultural land in Agra and Oudh.) 

(’34) AIR 1934 All 253(265). (Date of preliminary 
decree is not tho tost and execution should be 
transferred to Collector. 

[See however (’98) 17 Bom 289 (293). (A statute 
is not retrospective where party had acquired a 
vested right.)] 

2. (’82) 4 All 116 (120) (P B). 

(’82) 1882 All W N 12 (12). 

3. (’34) AIR 1934 Oudh 143 (144, 145): 9 Luck 554. 

Note 5 

1. (’06) 28 All 631 (632). (Recovery of money— - 
Ancestral portion.) 

2. (’22) AIR 1922 All 56 (57) : 44 All 380. (Allow- 
ing ancestral land to be sold as uon-ancestral.) 

(’06) 28 All 278 (275). (Money decree— Ancestral 
property sold as non-aucestral.) 
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Section 69 


Section 70 
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6. Jariediotion of Civil Court and of Collector. — See Section 70 Note 2. ■ 

7. Liquidation of judgment-debt by temporary alienation of judgment- 
debtor's land. — See Section 72 Notes 6, 7 and 8. 


69 . The provisions set forth in the Third Schedule shall 
apply to all cases in which the execution of a 
sXldu^to decree has been transferred under the last pre^ 

ceding section. 

[ See S. 68 and Ss. 70 to 72.] 

Synopsis 

1. Applicability of the Section* See Section 68 Note 3. 

2. Provitionc of the Third Schedule shall apply. 

1. Applioability of the Section. — See Section 68 Note 3. 

2. ProTisione of the Third Schedule shall apply. — The provisions of 
Sections 321 to 325G of the old Code have now been placed in the Third Schedule. 

This Section and Section 70 give the Collector sole authority for finding the 
best means of satisfying the transferred decree. But this power does not extend so as 
to give him jurisdiction to determine whether the decree itself is satisfied or not. Such 
jurisdiction belongs to the Civil Court.^ 


70 . [S. 320, Paras 2 to 4.] (1) The '' Provincial Government 
„ , . ^ may make rules consistent with the aforesaid 

provisions — 

(a) tor the transmission of the decree from the Court to 
the Collector, and for regulating the procedure of the 
Collector and his subordinates in executing the same, 
and for re-transmitting the decree from the Collector 
to the Court ; 

conferring upon the Collector or any gazetted subor- 
dinate of the Collector all or any of the powers which 
the Court might exercise in the execution of the decree 
if the execution thereof had not been transferred to 
the Collector ; 

Section 69 — Note 2 

1. (’12) 17 Ind Gas 142 (148) : 87 Bom 32. 

(’83) AIR 1988 Sind 112 (114, 116): 26 Sind L R 606. (Mortgage decree.) 

[See also (’88) AIR 1988 Nag 49 (60). (Application to set aside order of 
satisfaction to be disposed of by €ourt.)] 
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providing for orders made by the Collector or any 
gazetted subordinate of the Collector, or orders made 
on appeal with respect to such orders, being subject 
to appeal to, and revision by, superior revenue-autho- 
rities as nearly as may be as the orders made by the 
Court, or orders made on appeal with respect to such 
orders, would be subject to appeal to, and revision 
by, appellate or revisional Courts under this Code or 
other law for the time being in force if the decree 
had not been transferred to the Collector. 


(2) A power conferred by rules made under sub-section (1) 
upon the Collector or any gazetted subordinate of 
Collector, or upon any appellate or revisional 
authority, shall not be exercisable by the Court or 
by any Court in exercise of any appellate or revisional jurisdiction 
which it has with respect to decrees or orders of the Court. 

(a) Substituted by the Government of India (Adaptation of Indian Laws) Order, 1037, for 
“Local Government.*’ 

Synopsis 


1. Extent of power of Provincial Government 

to make rules. 

2. Jurisdiction of Collector and Civil Court. 

3. Ancestral property. 

4. Suit to set aside orders of Collector. 

5. Suit to set aside sale held by Collector. 


6. Power of Collector to set aside sale. 

7. Appeal from orders of Collector. 

8. Revision of orders of Collector* 

9. Power of Collector to pass order under 

Section 476, Criminal Procedure Code. 
10. Applicability of the Section. See Section 68 
Note 3. 


1. Extent of power of Provincial Oovernment to make rules. — A rulo 
made by the Provincial Government under this Section providing that no suit shall lie 
to set aside a sale confirmed by the revenue authority is not ultra vires. Clause (b) of 
sub-section (1) of this Section authorises such a rule being made.^ Under the former 
Code it was held that the power to prescribe rules for regulating the procedure of the 
Collector included a power to make rules providing for an appeal from his orders.* 

Under Sections 35 and 37 of Madras Begulation Y of 1804 the Local Govern, 
ment has power to make rules in regard to claims which have not merged into decrees 
and to extend to such claims the procedure laid down in Section 322 (a), (b) and (d) 
(Schedule III, Paras. 3, 4 and 6 of the present Code).* 

For rules providing for appeals in the Punjab from the orders of the Collector 
or the gazetted subordinate of the Collector in certain cases, see Punjab Gazette* 
1909, Part I, page 12. 

2. Jurlsdiotion of Golleotop and Civil Court. — Section 69 provides that in 
all cases in which execution of the decree has been transferred under Section 68, it is the 

Section 70 — Note 1 

1. (*20) AIR 1920 All 9 (10): 42 All 275. (Decree 2. (’90) 12 All 664 (569). 
for sale of anceetral property.) 3, (’05) 28 Mad 489 (491). 


Sootlon TO 
Notes 1-2 
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procedure in the Third Schedule of the Code that shall apply. Section 70 enables the 
Provincial Government to make rules consistent with Sections 68 and 69 to regulate 
the procedure of the Collector in the execution of such decrees and further declares that 
the powers exercisable by the Collector under such rules shall not be exercised by 
the Court.^ But the Provincial Government has no power under this Section to make 
Any rule empowering the Collector to deal with questions of 

It is thus clear that after a decree is transferred to the Collector, the jurisdic- 
tion of the Civil Court, in matters falling within the purview of tho Third Schedule or 
of tho rules framed under this Section, is ousted and it cannot thereafter control the 
Collector's proceedings in execution.^** Thus, a sale held by tho Civil Court after the 
date of the notification issued under Section 68 is void.^° But the Collector has powers 
of execution only and not of deciding other paatters.^ Thus, he has no power to inquire 
into objections to attachment or applications for rateable distribution or matters of that 
kind.^ He has also no jurisdiction to act except as provided by the Third Schedule or 
by rules made under this Section. Thus, except as so provided, ho has no jurisdiction 
to set aside a sale under 0. 21 B. 89* or under Section 47,^ or to allow payment of 
the decree by instalments? See also Note 74 to Section 47, and Note 1 to Section 71. 


Note 2 

1 . (’96) 1896 Bom P J 661 (662). (Civil Court 
wrongly carrying out execution— -Liable to be set 
aside and sent to Collector.) 

la. (’89) 11 All 9i (96, 96) (PB). ^ 

(’87) 9 All 48 (46). 

lb. (’28) AIR 1928 All 558 (569) : 60 All 827. 
(Final decree for sale — Property ancestral — Lease 
by Collector.) 

*(’83) AIR 1988 Bom 869(870). (Instalment decree 
— Lease by Collector.) 

(’82) 4 All 882 (864). (Sale of ancestral property 
by Civil Court set aside.) 

(’27) AIR 1927 Nag 824 (824). 
t’21) AIR 1921 All 226 (226). (Under the rules of 
the Allahabad High Court.) 

^1900) 22 All 108 (111). (Postponement of sale.) 
(’28) AIR 1928 Bom 189 (190): 52 Bom 290. (Stay 
can bo given by Collector and not by Court 
decreeing a suit.) 

(’13) 19 Ind Cas 908 (904): 37 Bom 488. (Court 
cannot exercise powers conferred on Collector.) 
(*24) AIR 1924 All 704 (705); 46 All 662. (Court 
cannot re-sell tho property.) 

(’18) AIR 1918 Bom 216(217): 42 Bom 621. (Civil 
Court cannot grant leave to bid— Power to grant 
leave to bid given to Collector.) 

<’27) AIR 1927 All 208 (204): 49 All 272. (Insol. 
vent’s property entrusted to Collector under 
Section 60 of the Provincial Insolvency Act — 
Court cannot interfere in Collector’s sale.) 

(’12) 17 Ind Cas 142 (148):' 87 Bom 82.. 

(’94) 16 All 228(281). pecree adjusted subsequent 
to transfer— Application to Collector.) 

{’29) AIR 1929 Oudh 286 (286): 4 Luck 635. 

. (Decree transferred to Collector— Injunction by 
Court passing decree futile.) 

<’86) 160 Ind Cas 728 (724) (Nag). (Civil Court 
has no jurisdiction to issue warrant of arrest 
of judgment-debtor.) 


(’86) AIR 1986 Oudh 280 (284): 12 Luck 185. 
(Mortgage executed after transfer of the execu* 
tion case to Collector is void though Civil 
Court had sanctioned under O. 21 R. 83.) 

(’87) AIR 1987 Nag 41 (42): ILR (1937) Nag 261. 
(’86) AIR 1986 Oudh 280 (284) : 12 Luck 186. 
(Collector has seisin of case from date of order 
of transfer and not from date on which order 
reaches him.) 

(’26) AIR 1926 Nag 246 (247). 

[See (’ll) 12 Ind Cas 672 (574): 85 Bom 616. 
(Money decree— Collector can recognivie certifi- 
cate by decree-holder and stop execution.) 

(’84) 8 Bom 801 (802).] 

[See also (’14) AIR 1914 Bom 262 (253): 38 Bom 
678.] 

[But see observations in (’88) 7 Bom 332 (886).] 

Ic. (’84) AIR 1984 Oudh 16 (17): d Luck 890. 
(’84) AIR 1984 All 814 (816). 

2. (’28) AIR 1928 Nag 297 (298). (Question of 
rateable distribution.) 

(’88) AIR 1988 Sind 112 (114, 116): 26 Sind L R 
506. (Construction of decree and decision if it 
is satisfied or not.) 

See also cases in Section 69 Note (2) F-N 1. 

3. (’28) AIR 1928 Nag 297 (298). (Rateable dis- 
tribution.) 

(’98) 20 All 428 (429). (Objection to attachment.) 
(’94) 16 All 1 (2). (Distribution.) 

4 . (’07) 31 Bom 207 (216). 

(’91) 15 Bom 322 (826). 

(’91) 16 Bom 694 (697). 

(’99) 23 Bom 681 (584, 685). 

(’08) 25 All 167 (169). 

(’96) 19 Bom 216 (220). (Re-selling is a nullity.) 
(’87) 11 Bom 478 (481, 482). 

5. (’04) 26 All 101 (104). (Mortgage decree.) 

6. (’28) AIR 1928 All 658 (658): 60 All 827. 

(’88) 7 Bom 882 (886). 

(’07) 81 Bom 120 (126). 
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la loatters arising in execution, but not covered by the provisions of the Third 
Schedule or the rules framed under this Section, the Civil Court will continue to have 
jurisdiction/ 

The Collector ceases to have jurisdiction to sell or confirm the sale when the 
Court passing the decree recalls, under the rules governing the matter, the proceedings/ 
For jurisdiction of Collector and Civil Court in respect of partition of an 
undivided estate assessed to Government revenue or for separate ix)ssession of a share 
of such estate, see Section 54 Notes 5 and 7. 

' S« Ancestral property. — As an example of the working of this Section may 
be taken the Allahabad Government Notifications requiring that decrees for the sale of 
“ancestraV* property must be transferred to the Collector for execution. In such cases 
the Civil Court has no jurisdiction to sell the property.' But the decision of the Court 
as to property being non-ancestral is final and cannot be attacked subsequent to the sale.^ 

As to what is and what is not ancestral property, see the undermentioned case.*’ 


4. Suit to set aside orders of Collector. — A suit to set aside the order of 
•the Collector is maintainable under two circumstances — 

. (l) Where the order of the Collector ie such that if it had been passed by the 
Court a suit would have been maintainable to set it aside^ except where the order is 
declared to he final or conclusive by the rules framed by the Provincial Government}'^ 

Thus, it was hold under the former Code that tlio last clause of Section 312 
(0. 21 B. 92) did not preclude a suit to confirm a sale and set aside the order passed 


7. (’09) 3 Ind Gas 672 (674). 

(’07)81 Bom 207 (215, 216,217). (Can set aside sale.) 
(’96) 1896 Pun Ro No. 83, page 261. (Can confirm 
sale by Collector.) 

^’13) 18 Ind Cas 1004 (1006) (All). (Ro-transfer to 
Collector of execution proceedings.) 

’96) 7 All 407 (409). (Delivery to the purchaser.) 
’31) AIR 1931 All 320 (323). (Substitution of 
heirs.) 

^(’14) AIR 1914 Bom 262 (253): 38 Bom 673. 
(Grievances under 0. 21 Rr. 100 and 101.) 

(’36) AIR 1936 Bom 227 (233, 241): 60 Bom 616. 
(Power of determining whether land is liable to 
attachment is retained by Civil Court.) 

■(’86) AIR 1936 Bom 189 (191): 60 Bom 688. (Per- 
mission to decree-holder to purchase when the 
judgment- debtor is a minor~^Sub-rr. 11 and 16 
framed by Bombay Government under S. 70 — 
In such cases. Government has not transferred 
the power to permit the decree-holder to buy.) 
[See also (’38) AIR 1938 Nag 49 (60). (Applica- 
tion to set aside order of satisfaction — Collector 
to refer such questions to Civil Court.)] 

[But tee (’13) 19 Ind Gas 903 (904): 87 Bom 
488. (Grievances of third persons to be before 
Collector.)] 

3. f ’37) AIR 1937 All 660 (651) ; I L R (1937) 
All 766. 

[S^e also (’37) 20 Nag L Jour 242 (244). (It is 
not open to the Collector to proc^ after the 
proceedings had been stayed by the Civil Court.)] 

Note 3 

1. (’82) 4 All 382 (384). 

•(’38) AIR 1983 All 192 (196). 


(’06) 28 All 631 (682). (If portion of property ances- 
tral so much portion should be transferred to 
Collector.) 

(*14) AIR 1914 All 339 (840): 36 All 33. (Ancestral 
grove with a house in it.) 

(’82)4 All 116 (115) (FB). (Decree for sale of ances- 
tral land in enforcement of un hypothecation of 
the land is a “decree for recovery of money.’’) 
(’85) 7 All 402 (403). (Riparian village ancestral, 
an accretion to it must bo ancestral.) 

[See also (’36) AIR 1936 Oudh 280 (283) : 12 
Luck 185.] 

2. (’06) 28 All 273 (275, 276). 

(’96) 18 All 141 (144). (No application maintain- 
able under 0. 21 R. 90.) 

(’22) AIR 1922 All 56 (67): 44 All 380. (Suit not 
maintainable in absence of proof of fraud and 
injury.) 

(*83) AIR 1933 All 192 (196). (Can .assail validity 
on grounds apart from those specified in 0. 21 
R 90 ) 

3. Vie) AIR 1916 All 107 (107): 38 All 481. 

Note 4 

1. (’26) AIR 1926 All 575 (576): 48 All 568. 
(Setting aside sale after conSrmiugaudre-traus* 
mitting.) 

(’17) AIR-1917 Nag 19 (21). (Leasing village.) 
(’98) 20 All 879 (888) (FB). (Suit for declaration 
that sale is valid.) 

(Contra (’09) 5 Nag L R 121 (124).] 
la. (’20) AIR 1920 All 9 (10); 42 All 275. 

(’28) AIR 1928 All 186 (187): 45 All 203 (FB). 
[See also (’26) AIR 1926 Oudh 612 (612): 1 Luck 
558. (It is not clear whether there were any 
tuleB ^ving finality to the orders.)] 


Seotlon 70 
frotosa-l 
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Beotlon 70 by the Collector cancelling it.^ The reason is that Section 70 (2) does not preclude the 

Hotes 1*7 jurisdiction of any Court other than the one referred to in it, viz,, the Court which has 

transmitted the decree to the Collector for execution.^ In view of these rulings, the 
decision of the Oudb Chief Court in the undermentioned case,^ that after the trans- 
mission of the decree to the Collector for execution no Civil Court has authority in 
the matter and that no suit is maintainable for a declaration that the plaintiff's shares 
in the property are not liable to attachment, seems to be open to question. 

( 2) Where the order of the Collector is ultra vires as being beyond his powers, 
as for sample, where he sets aside a sale under 0, 21 B, 89 or B, 90 without having 
the power to do so,^ 

5. Suit to set aside sale held by Collector. — A suit to set aside a sale by 
the Collector on the ground of fraud is maintainable if the fraud does not come within 
the scope of 0. 21 B. 90.^ 


6. Power of Collector to set aside sale. — There is a consensus of judicial 
opinion that in the absence of rules under this Section specifically empowering the 
Collector to set aside a sale in the particular circumstances in question, the Collector 
has no jurisdiction to set aside a sale.^ The undermentioned case^ is an instance of the 
Collector being empowered to set aside a sale under circumstances covered by 0. 21 
Br. 89 and 90. The Allahabad High Court has held that even after the Collector has 
confirmed a sale and the case has been re-transmitted to the Civil Court, he may, in 
his inherent jurisdiction, set aside the sale on the ground of fraud.^ 


7. Appeal from orders of Collector. — An appeal from the orders of the 
Collector in an execution proceeding transferred to him lies to such authority as may 
bo prescribed by rules under Section 70 (1) (c) and not to the High Court.^ This is 
made clear by the sub-section (2) which enacts that a power conferred by rules upon 
the Collector shall not bo exercisable by any Court in the exercise of appellate or 
revisional jurisdiction which it has with respect to decrees or orders of the Court. 


2. (’98) 20 All 879 (381) (FB). 

(’87) 9 All 602 (604). 

(’95) 19 Bom 216 (220). 

(’02) 24 All 467 (470). 

[Note It should be noted that such a suit is 
not maintainable under the present Code, for 

0. 21 R. 92 precludes a suit whether its object 
is to confirm a sale or to set it aside.] 

3. (’98) 20 All 379 (382, 383) (FB). 

4. (’26) AIR 1926 Oudh 612 (612): 1 Luck 558. 

5. (’95) 19 Bom 216 (220), 

(’03) 25 All 355 (357). 

(’87) 11 Bom 478 (481, 482, 483). 

(’38) AIR 1938 Oudh 62 (64). 

Note 5 

1. (’25) AIR 1925 All 146 (150, 151): 47 All 217. 

Note 6 

1. See foot-notes (4) and (5) to Note 2. 

See also following cases : 

(’93) 17 Bom 289 (293). (It was held that Section 
31 (2) of the Talukdari’s Act (Bornay Act VI of 
1888) requiring sanction of Local Government 
for confirmation of sale, was not retrospective.) 
(’91) 15 Bom 322 (825). (Rule enabling the Col- 
lector to set aside the sale held not retrospective.) 


(’21) AIR 1921 Bom 209 (209): 45 Bom 1132. 
(Manual of circulars— Petition to set aside sale 
to be filed in Civil Court— If filed before Collec- 
tor, to be sent by him to the Civil Court.) 

(’38) AIR 1938 Oudh 62 (64). (The jurisdiction 
of the Collector and the Commissioner to con- 
firm or set aside a sale is restricted by Rr. 998 
and 1011 of the Manual of the Revenue Depart- 
ment — If therefore the . Commissioner in an 
appeal from the order of the Collector sets aside 
the sale on the ground which is not provided 
for by any of the rules, the order of the Commis- 
sioner is without jurisdiction.) 

2. (’08) 80; All 192 (196). (One co-owner applying 
under 0. 21 R. 89 and one applying under 0. 21 
R. 90— Existence of the latter application is no 
bar to granting of the former.) 

3. (’85) AIR 1935 All 868 (871, 872): 58 All 249. 

Note 7 

1. (05) 7 Bom L R 682 (688). (Directing sale.) 
(’83) 5 All 314 (816), (Collector is subject to the 
chief controlling authority.) 

(’86) 1886 All W N 168(168). (Lease by Collector. > 
(’09) 5 Nag L R 121 (124). 

(’26) AIR 1926 Oudh 288 (288). (Lease.) 
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8. ReYision of orders of Colleotor. — It also follows from what has been 
said in Note 7 above that an order passed by the Collector in execution of a transferred 
decree is not open to revision by the High Gourt.^^ The reason is that the Collector is 
not a Court and Section 115 of the Code only empowers the High Court to revise 
orders made by any Court subordinate to it. See also Note 1 Point 1 to Section 71, 
infra. An order by the Collector in the course of execution proceedings transferred to 
him sanctioning the prosecution of a person under Section 476, Criminal Procedure Code, 
is made by him in the capacity of a Revenue Court and as the jurisdiction of the 
High Court under Section 439, Criminal Procedure Code, is limited to proceedings in 
Criminal Courts^ the order cannot be set aside in revision by the High Court.^ 

9. Power of Colleotor to pass order under Section 476, Criminal 
Procedure Code. — An Assistant Collector has no powers of either Civil, Revenue ur 
Criminal Court while receiving an application under the rules under Section 70 for 
setting aside the sale on payment of the decree amount. If therefore an ofTcnco under 
Section 182, Indian Penal Code, is committed in the course of making an application, 
the Assistant Collector has no jurisdiction to order prosecution.^ 

10. Applicability of the Section. — See Section 68 Note 3. 


71. [S. 320.] In executing a decree transferred to the 
Collector under Section 68 the Collector and 
artinS ludidaii^y. his Subordinates shall be deemed to be acting 
judicially. 

Synopsis 

1. Scope and applicability of the Section. 

2. Powerc of Collector. Sco Schedule III Para. 1. 


Other Topics (Miscellaneous) 

Jurisdiction of Collector and Civil Court in cases falling under Sections Gfl 
to 72. Sco Section 70 Note 2. 

“Shall be deemed to bo acting judicially** — Meaning and effect. . See Note 1. 
Applicability of the Section. Sm Note 1. 


1. Scope and applicability of the Section. •— Tho Collector and his 
subordinates are by virtue of this iirovision entitled to tho benefit of the Judicial 
Officers’ Protection Act (XVIII of 1850) under which judicial officers are protected from 
liability to suit in respect of anything done in the discharge of judicial duty.’® 

But though the Collector is deemed to be acting judicially, he is not a Court 
and hence cannot entertain an application under Section 47, Civil Procedure Code,’^ or 
make a reference under 0. 46 R. I.’’ For the same reason, the Collector executing a 
decree is not com])etent to entertain an application under 0. 21 R. 2 to record the 


Note 8 

le. (’83) AIR 1988 Bom 869 (370). (Lease). 

1. (’17) AIR 1917 All 59 (60): 39 All 91. 

Not. 9 

1. (*16) AIR 1916 All 288 (284): 37 All 834. 

[See also (’86) AIR 1986 Bom 158 (160): 59 Bom 
345. (Sale by mamlatdar— Application to put 
off sale by production of forged receipt— Com- 


plaint under 8. 476, Criminal P. C. cannot be 
made by mamlatdar.)} 

Section 71 — Not. 1 

la. (’85) AIR 1986 Bom 158 (169) : 59 Bom 845. 
(’86) AIR 1986 Bom 227 (230): 60 Bom 616. (Per 
Tyabji, 3. in the lower Court.) 

1. (’25) AIR 1926 All 146 (149): 47 All 217. 

2. ('19) AIR 1919 Oudh 18 (19): 22 0udhCas319. 


SeotioB 70 
Notes 8-10 


Seotion 71 



iMtlon 71 
NotMl-A 
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adjnstment of the decree.^ 

Under the former Code the expression used was “shall be deemed to Im acting 
judicially within the meaning of Act No. XVIII of 1850.“ The italicised words have 
been omitted in the present Section, presumably to negative the view® that, except for 
the purposes of Act XVIII of 1850, the Collector’s functions in execution proceedings 
were of a ministerial and not of a judicial character. 

As to applicability of the Section, see Section 68 Note 3. 

2« Powera of GolleotoVa — See Schedule. Ill Paragraph 1. 


72. [ S. 326.] (1) Where in any local area in which no 
Where Court mey declaration Under Section 68 is in force the 
authorize Collector to property attached consists of land or of a share 
etaypu iceaeo . land, and the Collector represents to the 
Court that the public sale of the land or share is objectionable and 
that satisfaction of the decree may be made within a reasonable 
period by a temporary alienation of the land or share, the Court 
may authorize the Collector to provide for such satisfaction in the 
manner recommended by him instead of proceeding to a sale of the 
land or share. 

(2) In every such case the provisions of sections 69 to 71 
and of any rules made in pursuance thereof shall apply so far as 
they are applicable. 

[ 1877, S. 326 ; 1859, S. 244 ; See Ss. 54, 68 to 71.] 


Synopsis 


1. Legiilative changes. 

2. **And the Collector represents to the 

Court.** 

3. ** Collector,** meaning of. 

4. Reference to the Collector by the Civil 

Courts. 

5. Discretion of Court. 

6. Court may authorise only temporary 

alienation. 


7. Temporary alienation of land of which 

sale in execution is prohibited. See Sec- 
tion 51 Note 4. 

8. Collector to provide for such satisfaction 

in the manner recommended. 

9. Provisions of Sections 69 to 71 shall 

apply. 

10. Appeal. 

11. Revision. 


1. Legislative ohangeSt — The corresponding provision in the Code of 1869 
(Section 244) required that security for the amount of the decree must be given before 
the Section could be applied. This condition was deleted in the Code of 1877. The 
second sub-section was inserted in the Section in the Code of 1882. 'fThe only change 
of any importance made by the present Section is that it has omitted the expression 
“ or management'* which occurred after the words “ temporary alienation." As to the 
applicability of the Section, see Section 68 Note 3. 


2a. (*37) AIR 1987 Nag 217 (219). 

(*86) AIR 1985 Bom 168 (160): 69 Bom 345. 
(*86) AIR 1936 Bom 277 (279); 60 Bom 729. 


3. (*91) 1891 All W N 189 (190, 191). 
(’83) 7 Bom 882 (886). 

(*87) 11 Bom 478 (481). 
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2. “And the Colleotor repreeente to the Court.*’ — This Section does not 
authorize the Collector to effect a temporary alienation of the judgment-debtor’e 
property on his own responsibility. The Collector can only make a representation to 
the Court which should then decide upon the matter after hearing the parties.^ The 
Collector’s proposal must provide for satisfaction of the decree within a reasonable 
period, otherwise the Court cannot act on his proposal.* His proposal for temporary 
alienation need not contain an express representation that the public sale of the land is 
objectionable. The very fact of his making the proposal for temporary alienation may 
be taken to show his opinion that the sale of the land is objectionable.* 

As to the power of the Court to order the temporary alienation of property in 
cases not covered by this Section, see Note 4 to Section 61, ante. 

3. “Collector,” meaning of. — Tho term “Collector,” not being defined 
anywhere in the Civil Procedure Code, is to be taken in the sense of the definition in 
General Clauses Act, Section 3 (10), viz.^ as meaning the Chief Officer in charge of the 
revenue administration of a district.^ 


4. Reference to the Colleotor by the Civil Courts. — Though this Section 
empowers the Court to sanction a temporary alienation on the representation of the 
Collector, the Court can refer the case to the Collector and entiuire if he wishes to* 
intervene.^ If the Collector reports his inability to do so, the Court should go on with 
the execution application in accordance with law and cannot decline to proceed further 
with it.* 

As to the Court’s power to act without any representation from the Collector, 
see Note 4 to Section 61, ante. 


S. Discretion of Court. — The Court is not bound to accept the Collector’s 
projDOsal and, if after hearing the decree- holder’s objections and the evidence that might 
be ottered in support of them the Court is not fully satisfied that the proposal is 
feasible, it ought, in the exercise of its discretion, to refuse its sanction.^ The Court 


Section 72 — Note 2 

1. (’86) 188G Pun lie No. 114, p. 269. 

(’36) AIR 1936 Pesh 14 (15). [But Collector has 
no authority to suggest satisfaction of the decree 
in part by transfer of certain debts from the 
judgment-debtors to ilie decree-holders, or that 
mortgagee rights should similarly be transferred 
to the decree.holder — Ife has also no right to 
compel the decrou-holder himself to take the lands 
on lease at a valuation fixed by the Collector.) 

f’36) AIR 1935 Pesh 113 (114). (lie has however 
no authority to represent that a temporary 
alienation is objectionable and even if he repre- 
sents that a public sale is objectionable, it is for 
the Court to decide whether his objection should 
be maintained.) 

2. (’06) 1906 Pun Re No. 63, p. 233. 

[But compare (’94) 1894 Pun Re No. 26, p. Cl. 

3. (’19) 61 Ind Ca8899(402) : 1919 Pun Re No. 1 
(Rev). 

Note 3 

1. (’16) AIR 1916 Lah 197 (198). 

Note 4 

1. (’10) 8 Ind Cas 891 (891) (Lah). 


(’37) 169 Ind Cas 611 (512) (Lah). (Application 
by a decree-holder for temporary alienation of 
judgment-debtor’s land, referred by Court to 
Collector — Another decree- holder applying to 
Court for rateable . distribution in temporary 
alienation before Collector made his proposal — 
Proper course to bo adopted by Court is to refer 
that application also to the Collector and to ask 
him to suggest a method of temporary alienation 
which will provide as far as possible for satis- 
faction of both decrees.) 

2. (’26) AIR 192G Lah 682 (682). 

Note 5 

1. (’18) AIR 1918 Lah 361 (362). (Proposal to 
grant a 12 years lease on i)art of the property.) 

(’94) 1894 Pun Re No. 25, p. 61. 

(*86) 1886 Pun Re No. 114, p. 269. 

(’20) AIR 1920 Lah 466 (457) : 1 Lah 192 (FB). 

(’88) 9 Cal 290 (293). (Proposal to pay off the debt 
in 13 years.) 

(’35) AIR 1935 Lah 064 (966). (More than one 
application pending—Collcctor representing that 
public sale of property under attachment is 
obiectionable—Proper procedure indicated.) 

(’36) AIR 1986 Pesh 113 (114). (Collector has no 
authority to represent that temporary alienation! 


SmSobTS 
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78 must deal with the Collector’s proposal in the exercise of its own judgment and not in 
Hotei^S-ll deference to the opinion expressed by the Judge of the superior Court forwarding the 
Collector’s recommendation to it.^ 

As to Court’s power to sanction temporary alienation in absence of Collector’s 
representation! see Note 4 to Section 5l! supra, 

6. Court may authorise only temporary alienation. — This Section 
permits only a temporary alienation of the judgment-debtor’s land and does not 
empower the Court to allow payment of the decree amount by instalments.^ 

As to form of authorisation! see Schedule I, Appendix E, Form No. 42. 

7. Temporary alienation of land» of vhioh sale in execution is prohi- 
bited. — See Section 51 Note 4, ante. 

8. Collector to provide for such satisfaction in the manner recom- 
mended. — The Collector is not required to submit a detailed scheme to the Court 
when he makes a representation under this Section and the Court may give him an 
authority in general terms.^ 

9. Provisions of Sections 69 to 71 shall apply.— By virtue of this provision, 
Para 2 of Schedule III applies to Section 72 and the Court cannot therefore direct 
a temporary alienation of property of which the decree orders the sale in pursuance 
of a contract specifically affecting it.^ Similarly, under Para 2 of Schedule III, the 
judgment-debtor cannot grant a usufructuary mortgage of property which is under 
the Collector's management under this Section.^ Under the same Paragraph the period 
during which the property is under the Collector’s control under the present Section 
must be excluded in computing the limitation for execution against the property.* So 
also. Section 71 must be road with this Section, and as Section 71 provides that the 
Collector must t)o deemed to be acting judicially, all objections relating to execution 
proceedings before the Collector under Section 72 must bo disposed of by him.* 

10. Appeal. — There is no right of appeal against the Collector’s order making 
a representation or refusing to make a representation to the Court under the present 
Section.^ But the order of the Court authorising the Collector to make temporary 
alienation is appealable.* 

11. RevlBion. — Where a Court, without exercising its own judgment, merely 
accepts, as a matter of course, the Collector’s recommendation, the order of the Court 
can be set aside in revision.^ 


is objectionable — It is for Court to decide whe- 
ther such objection should be maintained even 
if taken by Collector.) 

2. (*74) 6 N W P n 0 R 40 (41). 

Note 6 

1. (’70) 2NWPHCR69 (GO). 

(’70) 2 N W P H G R 347 (847). (Instalment satis- 
faction extending over 13 years.) 

<’74) G N W P H C R 39 (41). (Instalment satis- 
faction extending over 12 years.) 

Note 8 

1. (*94) 1894 Pun Re No. 25, p. 61. 


Note 9 

1. (’80) 2 All 856 (857). 

2. (’90) 17 Cal 432 (486). 

3. (’98) 20 All 883 (385). 

4. (’28) AIR 1928 Lah 475 (476). 

Note 10 

1. (’94) 1894 Pun Re No. 25. p. 61. (Order of Col- 
lector making a proposal.) 

(’10) 8 Ind Cas 391 (391) : 1910 Pun Re No. 5 
(Rev). (Order refusing to intervene.) 

2. (’94) 1894 Pun Re No. 25, p. 61. 

Note 11 

1. (’35) AIR 1935 Lah 964 (965). 
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Distbibution of Assets 

73. [S. 295.] (1) Where assets* are held by a Court* and 
more persons than one have, before the receipt 
of stich assets, made application to the Court** 
for the execution of decrees for the payment 
of money® passed against the same judgment- 
debtor’ and have not obtained satisfaction thereof, the assets, after 
deducting the costs of realization,^® shalP® bo rateably distributed®® 
among all such persons : 

Provided as follows : — 

("a ^ where any property is sold subject to a mortgage or 
charge,*® the mortgagee or incumbrancer shall not be 
entitled to share in any surplus arising from such sale ; 
(h) where any property liable to be sold in execution of a 
decree is subject to a mortgi^e or charge, the Court 
may, with the consent of the mortgagee or incum- 
brancer, order that the property be sold free from the 
moiHigs^e or chaige,*® giving to the mortgagee or 
incumbrancer the same interest in the proceeds of the 
sale as he had in the property sold; 

(cj where any immoveable property is sold in execution 
of a decree ordering its sale for the discharge of an 
incumbranco*^ thereon, the proceeds of sale shall be 
applied — 

first, in defraying the expenses of the sale ; 

secondly, in discharging the amount duo under the 
decree ; 

thirdly, in discharging the interest and principal 
monies due on subsequent incumbrances (if any) ; 
and 

fourthly, rateably among the holders of decrees for 
the payment of money against the judgment- 
debtor, who have, prior to the sale of the property, 
applied to the Court which passed the decree 
ordering such sale for execution of such decrees, 
and have not obtained satisfaction thereof. 

(2) Where all or any of the assets liable to be rateably 
distributed under this section are paid to a person not entitled to 

3CP0. 43. 


8eotion73 
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8eotion78 receive the same, any person so entitled may sue such person to 
compel him to refund the assets.^^ 

(3) Nothing in this section affects any right of 'the Crown?^ 

[1877, S. 295; 1859, S. 270; See S. 64, 0. 21 Rr. 52, 72, 89 
and 90. ] 

a. Substituted by the Oovcriiment of India (Adaptation of Indian Laws) Order, 1987, for “ the 
Government.” 

Synopsis 


1. Legislative changes. 

2. Scope and object of the Section. 

3. Essential conditions for the applicability 

of the Section. 

4. There must be assets held by the Court. 
5. What are assets. See Note 4. 

6. Claimant for rateable ' distribution 

and attaching decree-holder must be 
holders of decrees for the payment 
of money. 

7. Such decrees should have been ob- 

tained against the same judgment- 
debtor. 

8. Claimant for rateable distribution 

must have applied for execution to 
the Court by which the assets are 
held. 

9. Effect of dismissal of the appli- 
cation for execution. 

10. Claimant attaching before judg- 
ment. 

11. The application should have been 

made before the receipt of assets 
by the Court. 

11a.** And have not obtained satisfaction 
thereof.’* 

12. Jurisdiction of Court to inquire into 

the validity of the decree under 
which rateable distribution is 
claimed. 


13. Right of one decree-holder to 
impeach the decree of another. 

See Note 12. 

14. Insolvency or liquidation, how far affects 

the right of rateable distribution. 

15. Sale subject to mortgage — Mortgagee 

cannot get rateable distribution — Pro- 
viso (a). 

16. Sale free of mortgage — Rights of mort- 

gagee — Proviso (b). 

17. Sale in execution of decree on mortgage 

— Mode of applying sale proceeds — 
Proviso (c). 

18. Suit for refund of assets — Clause (2). 

19. Priority of debts Clause (3). 

20. Debts due to Crown. See Note 19. 

21. Debts due to Co-operative Society. 

See Note 19. 

22. Mode of distribution. 

22a. Appropriation of amount received by 
way of rateable distribution. 

23. Application for rateable distribution is 

one for a step-in-aid of execution. 

24. Appeal. 

25. Revision. 


Other Topics (Miscellaneous) 


Application for rateable distribution, conditions 
of. Bee Note 8. 

Distinction l^etween "held” and ‘‘realised.” See 
Note 4. 

Distribution of assets realised by rent decree. See 
Note 19. 

Effect of attachment before judgment. See 
Note 10. 

Effect of rateable distribution on debtor’s surety. 
See S. 145 Note 6. 

Fund in Court — Rateable distribution of. See 
Note 11. 

Higher Court to determine claims for rateable 
distribution. See Note 8. 

Inter-relation between B. 73 and 0. 21 B. 52. See 
Notes 11 and 19. 


Limitation of suit for refund. See Note 18. 

0. 21 R. 72 does not affect S. 73. See Notes 4 
and 11. 

Priority of attachment confers no prior right. 
See Note 2. 

Property declared not liable but sold by another 
decree-holder. First decree-holder entitled. 
See Note 19. 

Right of rival decree-holder to challenge decree. 
See Note 12. 

"Shall Ije rateably distributed.” See Notes 7, 12 
and 22. 

“To the Court.” See Note 8. 

Transfer of assets whether necessary. See Note 11. 
Whether Small Cause Court can try suit for 
refund. See Note 18. 

Who can apply. See Notes 12 and 6. 
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!• Le^islatiYe ohanjes. — This Section corresponds to Section 296 of the 
Code of 1882. The following are the important changes introduced by the Section — 

1. For the words “whenever assets are realised by the sale or otherwise in 

execution of a decree,** the words “whore assets are held by a Court” 
have been substituted. For the effect of the change, see Note 1 below. 

2. For the words “prior to the realisation^' the words “l)oforo t)io receipt of 

such assets** have l)een substituted. See Note 11 below. 

3. The words “by which such assets are held** have been omitted. 

4. For the words “decrees for money,** the words “decrees for the paypnent of 

money passed” have been substituted. This alteration does not really 
effect any change in the law prior to the Code of 1908.^ 

5. For the words “right against** the words “interest in” in clause fb) have 

l)een substituted, thereby bringing the Section in conforjnity with Sec- 
tion 96 of tho Transfer of Property Act. This alteration also is merely 
a verbal one. 


2. Scope and object of the Section. — Under Sections 270 and 271 of tho 

Code of 1H;39^ which corresponded to tho present Section 73, tho creditor who iirst 
attached the property had a statutory priority to havo his claim satisfied in full out 
of the sale proceeds to tho exclusion of other creditors.*^ This suixjrior [X)sition assigned 
to the first attaching creditor naturally led to scrambles and malpractices among 
attaching creditors, and witli a view to put an end to the same tho Section was changed 
by the Code of 1877 so as to place all decree-holders on an equal footing I’ogardlcss of 
any priority in attachment or of the application for rateable distribution.’* 

Tho object of the Section is two- fold — 

(1) to prevent unnecessary multiplicity of execution proceedings, to obviate, 

in a case where there arcj many docrcc-holdei’s, each conipctent to execute 
his decree by af.tachmont and sale of a particular iirojrerty, the necessity 
of each and every one separately attaching and separately selling that 
property ; 

(2) to secure an equitable administration of tho property by placing all tho 

decree-holders on the same footing and making tlio proiierty rateably 
divisible among thom.^ 


Section 73 — Note 1 

1. (’24) AIR 1924 Cal SOI (805) : 51 Cal 7G1. 

Note 2 

1. (S. 270) Whenever a property is sold in 
Altachm creditor 

iobe first %aid out Person on >YhoB 0 apphea- 
s'ich property was 

of property attached. ^ 

to be first paid out of the proceeds thereof, notwith- 
standing a subsequent attachment of the same 
property by another party in execution of a prior 
decree. 

(8. 271) If, after the claim of the person on 
Surplus to be raU- whose application the pro- 

•'» «>!• 

exeeutim prior to the ““y 

ordA¥ diutvi s^Fplus shall be difitri- 

any other persons who 


prior to the order for such distribution may havo 
taken out execution of dueroo against the same 
defendant and not obtained satisfaction thereof. 
Provided that, when any property is sold subject 

7VoW«) cohere vro- 

liOASO }■ f gagoc shall not bo entitled 

im ty u sold subject 
to a mortgage. 

2. (*97) 20 Mad 107 (111). 

(’82) 6 Bom 16 (18). 

(’85) 7 All 702 (710). 

3. (’01) 28 All 106 (110). 

(’22) AIR 1922 Mad 236 (236). 

[S«e also (’79) 3 Bom 217 (219). (But thechange 
did not aSect rights which had accrued to the 
judgment-creditor under tho Code of 1869.)] 

4. (’01) 23 All 106 (110). (Per Strachey, 0. J.) 
(’24) AIR 1924 Cal 801 (805) : 51 Cal 761. 

(’10) 11 Cal L Jour 69 (72). 

(’10) 13 Oudh Cas 291 (292, 293). 

(’99) 26 Cal 772 (775). 


Section 78 
Notes 1-8 
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Section 78 
Motes 8-4 


The rule enunciated in this Section is only a rule of procedure and provides 
a cheap and speedy mode of execution of several decrees obtained against the same 
judgment-debtor by rateably distributing the assets held by a Court amongst the 
several rival decroe-holdors. It does not, however, alter or limit the substantive rights 
of such rival decree-holders.^ A failure to participate in the assets under this Section 
does not deprive a decree-holder of the rights to execute his decree.® As observed by 
their Lordships of the Privy Council in Shankar Sarup v. Mejo MalJ the scheme of 
the Section **is rather to enable the Judge as a matter of administration to distribute 
the price according to what seem, at the time, to bo the rights of the parties, without 
this distribution importing a conclusive determination on those rights which may be 
subsequently re-adjusted in a suit.** 

See also the undermentioned case.® 


3. Essential conditions for the applicability of the Section. — In order 
that a decree-holder may claim a rateable distribution of the assets of the judgment, 
debtor under this Section, the following conditions must exist^ — 

1. The assets must be held by the Court. 

3. The decrees obtained by the decree-holder and the attaching-creditor must 
be decrees for the payment of money. 

3. Such decrees should have been obtained against the same judgment-debtor. 

4. The claimant for rateable distribution must have applied for execution to 

the Court by which the assets are held. 

5. Such application should have been made before the receipt of assets by the 

Court. 

If the above conditions are all fulfilled, the decree-holder will be entitled to 
participate in the rateable distribution. It is not necessary that he should have given 
notice of his claim to other decree-holders.® 

Before passing an order under this Section, the Court should give the parties 
claiming to bo interested, an opportunity of being heard, and of establishing their claims 
to participate in the distribution.® 


4. There must be assets held by the Court. — The right to rateable distri- 
bution under this Section is conditional upon there being assets held by the Court. 


(*86) 12 Cal 317 (821). 

(*85) AIR 1985 Nag 214 (215) : 81 Nag L R 423. 
(Rateable distribution under Civil F. C. and dis- 
tribution of assets under Provincial Insolvency 
Act are made on same principle.) 

5. (’79) 4 Cal 29 (32). 

(’84) 10 Cal 567 (576). (A suit is maintainable on 
such rights even without applying under this 
Section.) 

(’26) AIR 19260udh616(617):lLuck 569. (Rate- 
able distribution is a mode of execution of a de- 
cree for the payment of money prescrilied by law.) 
(’67) 2 Agra 183 (185). (Section applies only to 
rival decree-holders claiming under different 
decrees and not to persons claiming under the 
same decree.) 

6. (’73) 19 Suth W R 255 (260). 

7. (’01) 23 All 313(822) : 28 Ind App 203 (P C). 
[See also (’35) AIR 1935 Cal 290 (295) : 62 Cal 

715 (FB).] 

8 . (’34) AIR 1934 Mad 426 (427) : 58 Mad 59. 
(Distribution under this Section not a matter 
of equity — A Court has to deal with it only on 
terms of S. 73.) 


Note 3 

1. (’10) 11 Cal L Jour 69 (73). 

(’82) AIR 1982 All 411 (413) : 54 All 516. 

(’05) 27 All 132 (135). 

(*35) AIR 1985 Cal 290 (290) : 62 Cal 716 (FB). 

(’21) AIR 1921 Cal 801 (802). 

(’16) AIR 1916 Cal 264 (266). 

(’18) AIR 1918 Mad 512 (512). 

(’82) 6 Bom 16 (18). (Must have applied for exe- 
cution.) 

(’ll) 14 Cal L Jour 50 (62). (Application should 
be made before the whole purchase money is 
deposited.) 

(’27) AIR 1927 Bom 542 (551) : 51 Bom 865. 
(Attorney who has got a lien on his client’s pro- 
perty but who has neither got a decree nor 
applied in execution, cannot come under S. 78.) 
[See (’34) AIR 1934 All 652 (663).] 

2. (’05) 27 All 132 (134, 136). 

3. (’97) 2 Upp Bur Rul 274. 

(’10) 18 Oudh Cas 282 (284). (The applications 
must be dealt with after notice to the rival 
decree-holders.) 
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Hence, where the property attached is purchased by the attaching decroc-holder 
privately, no right to rateable distribution arises as in such a case no proceeds come 
into the bands of the Oourt.^ The Word “assets’* means all a man’s property, of what- 
ever kind, which may be used to satisfy debts or demands existing against him,^ in 
other words, which may bo used to satisfy his liabilities. 

The five percontum of the sale price which is deposited under 0. 21 R. 89 for 
payment to the auction-purchaser as compensation is not an asset of the judgment- 
debtor available for rateable distribution among his judgment-creditors. The reason is 
that the five percentum is not deposited in payment of any debt due by the judgment - 
debtor to the auction-purchaser but a statutory payment in order to ensure the setting 
aside of the sale.'* 

Where the manager of a joint Hindu family is adjudicated an insolvent, all that 
vests in the OfQcial Receiver is not the interest of the other members of the family in 
the family property but only the right or the capacity which the insolvent liad of 
making such interest available for the benefit of joint creditors under certain conditions 
which are recognised by the Hindu law. So long, therefore, as this right is not exer- 
cised by the Receiver and the interests of the other members are not sold, it is open 
to the latter to transfer their shares voluntarily to others and it is open also to their 
creditors to attach and sell them in execution of their decrees against such members. 
Hence, proceeds realised by the sale of such shares in execution of decrees obtained 
against the other members will be “assets’* available for rateable distribution among 
persons holding money decrees against such members.'^ 

The expression “assets held by the Court” conveys the idea of assets realised or 
converted into cas/t, for until then, the assets cannot be said to be held by the Court.® 

This Section applies also to cases where the Collector, to whom execution is 
transferred, sells the lands of the judgment-debtor and holds the assets,® as in such 
cases the purchase money must be deemed to be received and held by the Court as 
soon as it is paid to the Collector.^ But where the immovable property of a person is 
sold by the Collector in execution of an award under the Bombay Co-operative Societies 
Act of 1925 (which provides for the enforcement of such award according to the law 
applicable to the recovery of arrears of land revenue) the sale proceeds of the property 
in the hands of the Collector are not assets held by a Court within the moaning of tliis 
Section.® 

In order that the assets should bo capable of being distributed under Section 295 
of the old Code, they had to be realised either — 

1. by sale in execution of a decree, or, 

Note 4 

1. (’37) AIR 1937 Pat G09 (610). 

2. (’92) 16 Bom 91 (98). 

(’34) AIR 1934 Pat 686 (692) : 13 Pat 446. (Any 
money belonging to a person other than the judg- 
ment-debtor or any money paid into Court by a 
third party under a Tni8apx)rehen8ion cannot be 
described as ’’assets.”) 

(’37) AIR 1937 Pat 651 (651, 662). (Preliminary 
mortgage decree is "asset.”) • 

(’39) AIR 1939 Pat 392 (396): 18 Pat 404. 

3. (’39) AIR 1939 Pat 392 (396) : 18 Pat 404. 

(Obiter — Per Manohar Lall, J.) 


4. (’39) AIR 1939 Cal 279 (281). 

5. (’26) AIR 1925 Nag 157(167,159). (Voluntary 
deposit by judgment-debtor £or payment to a 
particular decree-holder is not so — Case-law fully 
discussed.) 

(’25) AIR 1926 Cal 102 (104). (No order for rate- 
able distribution is to ^ made of asstHs expected 
to bo realised.) 

(’39) AIR 1939 Cal 630 (636). (The term ‘assets’ 
applies only to money.) 

6 . (’33) AIR 1933 All 666 (668). 

7. (’20) AIR 1920 Bom 35 (37). 

8 . (’38) AIR 1938 Sind 157 (160) : I li R (1939) 
Kar 104. 
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2. otherwise in execution of a decree. This was interpreted in two ways — 
Ta^Such assets as wore realised otherwise than by sale, from the property 
of the judgment^dehtor, e. r/., under 0. 21 R. 69, 0. 21 R. 83 and 
Schedule III, Paragraphs 2 and 7." Thus, monies paid by the judgment, 
debtor to the warrant officer arresting him in execution of a decree were 
held not to be distributable under Section 295 on the ground that such 
monies were not realised /rom the property of the judgmenUdebtor}^ 
(bj&uch assets as were realised by any process of execution expressly 
provided by the Codo.^^ This was a wider interpretation than the one in 
(a) above. Thus, monies paid into Court under a prohibitory order 
under Section 268 (0. 21 R. 46), though not realised from the property 
of the judgment-debtor, are still recovered under a process of execution 
under the Code and were therefore held to be distributable assets under 
Section 295.^*^ See also the undermentioned cases.^’^ 

Monies not realised in either of these two modes, namely, by a sale in execu- 
tion of a decree or “otherwise in execution of a decree” wore not assets distributable 
under Section 295 of the old Code.'^ 


The substitution of the words “whore assets are held by a Court” in the present 
Section for the words “whenever assets are realised by sale or otherwise in execution 
of a decree” which occurred in the old Section, makes the Section very much wider 
than before.^® The words “assets hold by a Court” will now include — 


9 . (’86) 8 All 67 (68), (Deposit by judgmont-deb- 
tor in execution when his property is attached.) 

(’12) 36 Bom 519 (523). (Amount realised by Col- 
lector under Sch. Ill is “assets.”) 

(’82) 6 Bom 588 (589, 590). 

10 . (’82) 6 Bom *588 (589, 590). 

11 . (’94) 21 Cal 809 (817). 

(’05) 28 Mad 380 (384, 385). 

(’86) 13 Cal 225 (228). (Money deposited in Court 
under 8. 275 of the old Code : O. 21 K. 55 (a).) 

12 . (’92) 16 Bom 91 (98). 

(’04) 6 Bom h R 376 (378). 

(’96) 19 Mad 72 (74). 

[See (’17) AIR 1917 Lah 410 (411).] 

13 . (’99) 26 Cal 772 (777). (Monies realised by 
receiver in execution.) 

(’90) 1890 All W N 194 (194, 195). (Rents and 
profits realised by Collector appointed in execu- 
tion as receiver and paid by him into Court.) 
(’12) 11 Mad L Tim 38 (38) (Jour). (Money paid 
into Court while application for attachment of 
that money is pending is assets.) 

(’82) 5 Mad 123 (124). (Where a decree-holder, 
permitted under O. 21 R. 72 (S. 294) purchased 
the property in execution of his own decree, the 
whole purchase money payable by him cannot 
bo .set off against his decree amount but will be 
assets.) 

(’88) 11 Mad 356 (358). (A decree-holder can set 
off only a rateaWe share of his purchase price.) 
(’82) 6 Bom 570 (571). (Do.) 

(’86) 12 Cal 499 (504). (Do.) 

(’04) 28 Bom 264 (274). (Money in the custody of 
a public officer attached under 0. 21 R. 52 and 
paid into Court by that officer is assets.) 

(’08) 31 Mad 502(504). (Realisations under O. 21 
R. 53 are assets.) 


(’12) 14 Bom L R 633 (634). (Salary attached and 
realised under 0. 21 R. 48 are assets.) 

(’12) 15IndCaB406(407)(Mad). (Monies realised 
in execution of personal decree.) 

(’17) AIR 1917 Mad 739 (741). (Deposits under 
8. 310A (0. 21 R. 89) by a volunteer can be 
treated as assets rateably distributable.) 

14 . (’12) 15 Cal Ij Jour 49 (51). (Payment privately 
made by judgment-debtor to one of the decree- 
holders is not assets.) 

(’92) 1892 Pun Re No. 60, p.223. (Property given 
as security for a decree.) 

(’03) 1903 Pun Re No. 6, p. 23. (Voluntary pay- 
ment by judgment-debtor is not within 8. 295.) 

(’97) 1 Cal WN 695 (696). (Money deposited under 
8. SlOA (0. 21 R. 89) for setting aside a sale is 
not assets.) 

(’87) 10 Mad 57 (61). (Assets are not “assets” 
until the property has been sold.) 

(’86) 7 All 702 (710). (K.ssential condition of appli- 
cability of Section is that there should bo a sale.) 

(’06) 33"Cal 639(642). (“Realised” nioaus realised 
in execution of a decree.) 

(’14) ATU 1914 Mad 641(641). (Payment byjudg. 
ment-debtor without any process in execution is 
not “assets” within 8. 295 of the old Code.) 

(’86) 8 All 67 (68). (Depo.sit by judgment-debtor 
after attachment is not assets.) 

(’18) 37 Bom 138 (143). (Attaching creditor’s debt 
privately satisfied — Other attaching creditors 
have no right of rateable distribution under 
S. 295 as there was no realisation by sale or 
otherwise in execution of decree.) 

• [See also (’03) 26 Mad 179 (181). (Assets meant 
the proceeds of the sale of the property sold in 
execution.)] 

15 . (’21) AIR 1921 Cal 749 (750). 



RATEABLE DISTRIBUTION OF ASSETS 


679 


1. all assets to which Section 296 of the old Code applied,^® and also 

2. all monies obtained in any manner whatsoever by the Court whose duty it 

is to execute the decree under execution, for the purpose of satisfying the 
said decree.^^ 

In order that Section 73 may apply, it is not therefore now necessary tliat the 
receipt of assets should have been under a process of execution, but it is still necessary 
that the assets should have reached the hands of the Court in excention, i, c., on the 
execution side.^® For example, 0. 21 E. 1 provides that all monies i)ayablc under a 
decree shall be paid into the Court tvhose duty it is to execute the decree. A payment 
made by the judgment-debtor of tlie decree amount into Court is not one levied 
by any process in execution but is still one in execution. Such a deix)sit will, under 
the present Section, be “assets held by the Court.**^® Similarly, money i)aid by a 
judgment-debtor under 0. 21 E. 56 though made for the satisfaction of a particular 
debt, is subject to rateable distribution under this Section.-® On the other hand, 
money paid in Court to avoid arrest before judgment under Order 38,^^ or money 
paid to the decree-holder out of Court under a private arrangement,*^ or n)oney paid by 


(*32) AIR 1932 All 411 (412, 413) : 54 All 51G. 
(’32) AIR 1932 Niig 15fi (157) : 28 Nag L R 179. 
(*13) 40 Cal 619 (622). (Yet monies deposited 
under 0. 21 R. 89 are not assets.) 

(’39) AIR 1989 Pat 392 (398) ; 18 Pat 404. (Money 
voluntarily paid into Court by judgment debtor 
to satisfy the decree against him is ’’assets.”) 

16 , See aUn cases in footnotes (G) and (7) ante, 
(’18) AIR 1918 Lah 75 (75, 76) : 191H Pun Re 

No. 33. (Money realised by sale of moveables.) 
(’37) AIR 1937 Pat 661 (651, 652). (Preliminary 
mortgage decree obtained by judgment-debtor — 
Attachment by holder of money decree — Attach- 
ing dccrce-holder obtaining final decree for sale 
and bringing properties for sale — Sale proceeds 
arc assets available for distribution,) 

(’38) 177 Ind Cas 269 (270) (Pat). (Sum of money 
brought into Court by a decree-holder b}’ attach- 
ment amounts to assets held by the Court.) 

17 , (’19) AIR 1919 Mad 647 (647, 648) : 41 lUad 
616. (Monies paid under O. 21 K. 83.) 

(*26) AIR 1926 Mad 307 (308); 49 Mad 38. (Lands 
attached in execution ac(iuired under Land Ac- 
quisition Act, and compensation money paid in 
Court, and the decree- holders’ right to partake 
in it decided— Such money is assets.) 

(’34) AIR 1934 Nag 62 (63). (Supratdar failing to 
produce judgment-debtor’s property — Decree 
holder accompanying process-server to attach 
his property — Supratdar making paymont to 
decree- holder — Assusts must be held construc- 
tively by Court.) 

(’26) AIR 1926 Mad 872 (875) : 49 Mad 570. 
(Deposit of 25 per cent, on default of balance 
becomes assets.) 

(’22) AIR 1922 Cal 19 (20, 21). (Money deposited 
after execution ^vas taken.) 

(’21) AIR 1921 Cal 749 (750). (A voluntary pay- 
ment by the judgment- debtor into the Court.) 
(’19) AIK 1919 Oiidh 326 (328): 22 ()udhCasl04. 
(Rents realised by Receiver in execution and 
paid into Court are assets.) 

(’15) AIR 1915 Low Bur 92 (92). (Deposit of de- 


cretal amount in Court — Amount is asset.) 

(’20) AIR 1920 Mad 731 (731). (Permission to bid 
and order to set olT decree debt docs not alicct 
right to distribution.) 

(’31) AIR 1931 Bom 262 (254). (Do.) 

(*30) AIR 1930 Cal 761 (762). (Do.) 

(’31) AIR 1931 lUu\ 103 (105). (Do.) 

(’31) AIR 1931 Pat 359 (360) : 10 Pat 830. (Do.) 
(’31) AIR 1931 Pat 405 (408) ; 11 Pat 250. (Do.) 
(’38) AIR 1938 Sind 144 (145). 

(’37) AIR 1937 Nag 80 (88): I L R (1937) Nag 219. 
(^loney realised by sale of attached property for 
arrears of revenue is availaldo for rateable dis- 
tribution.) 

[See (’84) AIR 1934 Oudh 110(111). (Aroneydiie 
to judgment-debtor attached by order of one 
Court — Transfer of execution to another Court 
— No fresh attachment necessary.)] 

18. (’19) AIR 1919 Bom 152 (152, 153). 

(’16) AIR 1916 l^fad 792 (794): 38 Mad 221 (224). 
(Money paid in sjitisfactioii of decree Reversed 
on another point by (’21) AIR 1921 Mad 218 
(221); 44 Mad 100 (FB).) 

(’20) AIR 1920 Cal 785 (786. 787) ; 47 Cal 515. 
(’30) AIR 1930 Sind 300 (300, 301) : 25 Sind LR 
178. (Money i);iid into Court by judgment-debtor 
to avoid an attachment issued in execution.) 
(’39) AIR 1939 Bom 112 (113) ; 1 LK(1930) Bom 
133. 

19 . (’22) AIR 1922 Cal 19 (20. 21). 

(’39) AIR 1939 Pat 392 (393. 394) ; 18 Pat 404. 
(’32) AIR 1932 All 411 (412) ; 54 All 516. (Depo- 
sit into Court by judgment-debtor to avert sale.) 

20 . (’39) AIR 1939 Pat 392 (394) : 18 Pat 404. 

21 . (’20) AIR 1920 Sind 118 (119) ; 14 SindLR 
164 (168). (Plaintiff acquires a lieu on deposit 
under O. 38 R. 1 after passing of decree.) 

(’15) AIR 1916 Upp Bur 15 (16) ; 2 Upp Bur Rul 
91, (A lien is created as soon as money is depo- 
sited.) 

(’19) AIR 1919 Mad 607 (609) : 41 Mad 1053. 
(Such money is earmarked for the suit.) 

22 . (’20) AIR 1920 Lah 94 (94). 
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a defendant into Court pending suit to satisfy the plaintiff’s claim, or money paid into 
Court towards a decree, not against the judgment.debtor but against a third person,^ 
are none of them obtained by the Court in execution and are not * 'assets held by the 
Court.” 

In Sorabji v. Eala Baghunath,^'^ the Bombay High Court has however placed 
a very narrow construction on the words "assets hold by the Court.” The question 
there was, whether money paid into Court by a judgmont-debtor under 0. 21 B. 65 for 
payment of the amount due to the decree- holder who got the property attached was 
subject to rateable distribution. Scott, C. J., held that it was not, on the ground that 
the assets referred to in Section 73 should be assets received in the process of execution. 
This view has been followed by the Bangoon High Court^® and by the Judicial 
Commissioners’ Courts in Nagpur^^ and Sind.*® In Ebji Vmersey v. Graham d Go.,^ 
which is also a case of the Bombay High Court, the question was whether money paid 
b/ the judgment-debtor under Section 55 (4) to the warrant officer arresting him, is 
an asset subject to rateable distribution. Macleod, J., sitting as a single Judge, held that 
it was not assets, on the ground that the Section was intended to apply to assets 
realised by the sale of the property attached. 

The view of Scott, C. J., in Sorabji v. Kala Baghunath^ has been expressly 
dissented from by the Madras, Calcutta and the Patna High Courts.®^ It has also been 
dissented from in later cases of the Bombay High Court itself. In Nathmal v. Moni^ 
ram,** Pratt, J., while feeling himself bound as a single Judge to follow the decision 
of the appellate Bench in Sorabji v. Kala Baghunath?^ disapproved of the view of 
Scott, C. J., expressed therein. In Indaji Majaji v. Cooverji Nowroji?^ Mirza, J., 
though sitting as a single Judge, refused to follow tlie decision in Sorabji v. Kala 
Baghunath?’^ on the ground that the observations of Scott, C. J., in that case were 
obiter dicta. He entirely agreed with the dissentient views expressed by Pratt, J., in 
Nathmal v. Moniram,^ 

It is submitted that the decisions in Sorabji v. Kala Baghunath^^ and Ebji 
Umersey v. Graham d Co.,** have not appreciated or given effect to the deliberate 
change in the language of the Section*® and in view of the considered opinions to the 
contrary both in the same and in the other High Courts, the view expressed in those 
decisions and followed in Bangoon, Nagpur and Sind cannot be accepted as a sound one. 

In some decisions^ the view has been expressed that where a payment has been 
made for a sped fic purpose or specifically towards a particular decree, the money so 


23 . (’27) AIR 1927 Bang 278 (278, 279): 5 Rang 
7.53. (Deposit under O. 24 R. 1.) 

24 . (’18) 1918 Pun L R No. .5.5, p. 215. (Money 
not paid towards any decree against the judg- 
ment-debtor is not assets.) 

25 . (’12) .36 Bom 156 (163). 

26 . (’27) AIR 1927 Rang 278 (278, 279): 5 Rang 
753. 

(’1.5) AIR 1915 Upp Bur 15(16): 2UppBurRul91. 

27 . (’25) AIR 1925 Njig 157 (158). 

28 . (’20) AIR 1920 Sind 118 (119): 14 Sind L R 
164 (168). 

29. (’17) AIR 1917 Bom 275 (276). 

30 . (’12) 36 Bom 156 (163, 164). 

31 . (’19) AIR 1919 Mad 647 (648) : 41 Mad 616 
(617). (Money paid into Court under 0. 21 R. .55.) 

(’26) AIR 1926 Mad 307 (.303): 49 Mad 88. (Com- 
pensation paid by Collector under Land Acquisi- 
tion Act.) 


[But see (’16) AIR 1916 Mad 236 (236) : 24 Ind 
Gas 617 (618). (Fund to credit of judgment- 
debtor held not assets.)] 

(’20) AIR 1920 Cal 785 (786) : 47 Cal 515 (520, 
521.) 

(’39) AIR 1939 Pat 892 (394) : 18 Pat 404. 

(’21) AIR 1921 Cal 749 (750). 

32 . (’19) AIR 1919 Bom 152 (153). 

33 . (’12) 36 Bom 1.56 (163, 164). 

34 . (’26) AIR 1926 Bom 242 (245). (Money paid 
by judgment-debtor under 0. 21 R. 4.3 is assets.) 

35 . (’12) 36 Bom 1.56 (163, 164). 

36 . (’19) AIR 1919 Bom 152 (153). 

37 . (’12) 36 Bom 156 (16.3, 164). 

38. (’17) AIR 1917 Born 275 (276). 

39 . Compare the old Section 295. 

[See (’21) AIR 1921 Cal 749 (750).] 

40 . (’39) AIR 1939 Bom 112 (113, 114) : I L R 
(1939) Bom 133. 
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paid is not liable for rateable distribution. It is submitted that this view is not sound Seotion 78 
in view of the wide language of the Section. In Satnarain Prasad Ghoudhury v. Note I 
Mahabir Prasad Ghoudhury, Pazl Ali, J., observed as follows : 

“Now Section 73 being imperative, it is obligatory upon a Court to distribute rateably the 
asaots held by it (irrespective of how they came into its hands) among all the creditors who are 
entitled to the benefit of this Section. The assets are so distributable by the operation of law 
and there is nothing in this Section or any other provision of the Code to show that the Court 
must deal with them in accordance with the wishes of the judgment-debtor. When therefore there 
are several decrees outstanding against a judgment-debtor and all the requirements of Section 73 ■ 
are complied with, thejudgment-debtor cannot prevent rateable distribution by merely earmarking 
his payments for the benefit of one of the decree- holders." 

In Noor Mahomed v. Bilasiram*^ Ilankin, J., observed as follows : 

“The money paid, with whatever motive, if paid to the Court, is paid upon terms of the Code 
whatever they may be. Those terms, as I read Section 73, have been laid down so that distinction 
in the form in which execution has been had, in the precise extent to which execution has been 
allowed to run, in the exact source or genesis of the fund in Court, are now no part of the defini- 
tion of the assets that are subject to distribution rateably. The object of the new Code in using 
larger language can only be to avoid anomaly. To introduce a distinction on the strength of the 
voluntariness of the payment or the purpose of the debtor, is, I think, to cut down the language 
and intention of the Code upon a principle which is inapplicable to the subject-matter and which 
if applicable is very difficult to imply." 

But, where a judgment-debtor has already assigned certain property to a parti- 
cular decree-holder or created a charge on a certain property in favour of a particular ' 
decree-holder, such property is not liable to the claims of other decree-holders, for 
rateable distribution.^^ Similarly, where the assets in the Court represent security 
given for the satisfaction of a particular decree, the holders of other decrees are not 
entitled to rateable distribution out of such assets, the reason being that in such a case 
the decree-holder for whoso benefit security has been given gets a lien on the assets for 
the satisfaction of his decree.**^ 

It has been held by the Bombay High Court*^ that where the assets held by 
the Court are derived from property which is not liable to be proceeded against in 
execution of the decree under which the claim for rateable distribution is made, the 
holder of such decree will not be entitled to share in such assets. But the decision 
of the Sind Judicial Commissioner’s Court cited below^ is inconsistent with this view. 


(’12) 36 Bom 156 (163). 

(*18) AIR 1918 Mad 704 (704). 

41 . (’39) AIR 1939 Pat 392(393,394): 18 Pat 404. 

42 . (’20) AIR 1920 Cal 785 (787) : 47 Cal 515. 

43 . (’37) AIR 1937 All 424 (428). (Oral assign mont 
of debt upheld.) 

44 . (’18) AIR 1918 Mad 442 (442) : 41 Mad 327. 

(’18) AIR 1918 Mad 1158 (1159) : 38 Ind Cas 481 

(482). (Desroo amount must in such cases be 
regarded as charged on the money deposited.) 

(’20) AIR 1920 Mad 409 (409). (Whore something 
has boon done for the credit of the suit the 
party who procures the thing is entitled to a 
preferential right.) 

(’19) AIR 1919 Mad 607 (609). 

(*15) AIR 1915 Lah 147 (150). 

(’37) AIR 1937 Mad 531 (532). (In this case the 
view was expressed that the question depends 
upon whether a charge is created on the pro- 


perty given as security.) 

(’39) AIR 1939 Bom 112 (114) : 1LR(1939) Bom 
133. (This decision proceeds on the ground that 
in such a case the money is paid for a specific 
purpose. Though the decision itself is right the 
reason is not sound in view of the above dis- 
cussion.) 

45 . (’80) 4 Bom 429 (432). (House of agriculturist 
sold in execution of decree for rent — Other 
decree-holders arc not entitled to rateable dis- 
tribution.) 

[See also (’38) AIR 1938 Bom 90 (90, 91) : IL R 
(1938) Bom 98.] 

46 . (’38) AIR 1938 Rind 144 (145). (Salary paid 
into Court under attachment made before amend- 
ment of S. GO by Act 9 of 1937 is liable to rate- 
able distribution in favour of decree-holder 
whoso suit was filed after the coming into force 
of the Act although if he himself had applied 
for attachment he would not have succeodod.) 
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It is submitted that the above view of the Bombay High Court does not seem to be 
warranted by the language of the Section. 

As to claims for rateable distribution in cases where a decree- holder is allowed 
to purchase property in execution of his own decree and to set off the purchase money 
against the decretal amount, see O. 21 B. 72, Note 5. 

As to whether money deposited under 0. 21 R. 89 for setting aside an execution 
sale is liable for rateable distribution, see Note 23 to 0. 21 B. 89, infra, 

8. What are asBets. — See Note 4 above. 


6. Claimant for rateable distribution and attaching decree-holder must 
be holders of decrees for the payment of money. — As already noticed in Note 3 
above, it is one of the essential conditions for the applicability of the Section that the 
claimants for rateable distribution and the attaching decree-holder must bo holders 
of decrees for the payment of money. Thus, persons in whoso favour orders for the 
payment of money are passed are not entitled to the benefit of this Section.^ The 
reason is that the definition of decree does not include an order. 


As a general rule, every decree by virtue of which money is payable is to that 
extent a “decree for money.’** Thus, a decree for the payment of mesne profits is a 
“decree for the payment of money** within the meaning of the Section. It is not 
necessary that the amount of mesne profits should have been ascertained ; it is enough 
if the decreo-holder has applied under 0. 21 B. 42.* The reason is that O. 21 R. 42 
referred to above treats the attachment as a proceeding in execution of the decree* 
and the application for attachment may, therefore, be treated as one for execution. 
Similarly, a judgment entered up under Section 86 of the Insolvent Debtor’s Act is a 
“decree for the payment of money.” 

There has, however, boon a conflict of opinion as to whether a mortgage decree 
is a “decree for the payment of money” and whether such a decree-holder can claim 
rateable distribution under this Section. 


In Hart v. Taraprasanna,^ it was hold by the Calcutta High Court in accord- 
ance with tlie general rule stated above that a holder of a mortgage decree or of any 
decree under which money was payable and other relief granted, was the holder of a 
“decree for the payment of money” within the meaning of the Section. In Vaidltia- 
nadaswamy v. Somasundaram,^ a Full Bench of the Madras High Court held that a 
mortgage decree is one for the payment of money lohether there is a direction to pay 
personally or notf This view was also adopted by the Punjab Chief Court in the 
undermentioned case.^ The Full Bench view has been distinguished in a later case^ 
wherein it was held that where a mortgage decree expressly exempts the defendants 
from personal liability, it is not a money decree under the Section. The Allahabad 


Note 6 

1. (’84) AIR 1934 Nag 243 (244). 

2. (’85) 11 Cal 718(729, 730). (Grant of any other 
relief in the decree is imniatcrial.) 

3. (’34) AIR 1934 Mad 604 (605) : 58 l^Iad 233. 
(’82) 5 Mad 123 (124). 

4. (’84) 8 Bom 511 (520). 

5. (’85) 11 Cal 718 (729, 730). 

6. (’05) 28 Mad 473 (477) (PB). (Approving 20 
Mad 107 and 11 Cal 718.) 

7. See also the foUoirirtfj cases : — 

(*16) AIR 1916 Mad 20 (22) : 39 Mad 570 (574). 


(Mortgage decree with direction for personal 
decree in case of deficiency held to l )0 a money 
decree.) 

(’02) 25 Mad 244 (280, 287) (PB). (Decree for re- 
covery of balance after sale of mortgaged pro- 
perty is a money decree.) 

(’05) 28 Mad 224 (226). (Decree directing sale of 
mortgaged property in default and bala nee from 
other properties.) 

8. (’08) 1908 Pun L R No. 121, page 370. 

9. (’12) 23 Mad L Jour 699 (704). 
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High Court^® and later decisions of the Calcutta High Court” distinguisliing Hart v. 
Taraprasanna,^ have held that a mortgage decree is not a decree for the payment of 
money oven though it provides for the deficiency of the decree amount being realised, 
after sale of the hypotheca, personally from the mortgagor. The Ltihore High Court 
also has in its recent decisions taken a similar view.^^ 

It is submitted that the Madras view is not sound. The provisions of 0. 21 E. 20 
clearly show that the Legislature intended to make a distinction between a “ mortgage 
decree” and “a decree for the payment of money.” 

A comix)site mortgage decree for sale including a \)erRonal decree for the balance 
is a decree for the payment of money within the meaning of this Section and the 
holder of such a composite decree is entitled to rateable distribution, when the neb 
proceeds of the sale of the mortgaged properties fall short of the decretal amount.^'* 

A personal decree obtained by a mortgagee independently of his mortgage, or 
for interest due on the mortgage,^® or for the balance duo after the mortgaged property 
is sold^® and found insufficient to satisfy the mortgage debt, arc all decrees for the 
payment of money. Again, a decree for money personally against B and against the 
properties of C and I> does not thereby lose its character as a money decree against B 
for the purpose of claiming rateable distribution of the assets of B held by the Court.^ 
A mortgagee may also waive his lien on the mortgaged property and content 
himself with a mere money decree. In such a case he will, as a money decree-holder, 
be entitled to claim rateable distribution.^^ 


7. Such decrees should have been obtained against the same judgment- 
debtor. — The third condition for the applicability of the Section is that the decree 
should liavo boon obtained against the same judgment -debtor} Where X obtains a 
decree against /I, and Y obtains a decree against B, the decrees are not agjiinst t)]o same 
judgment-debtor even if A himself is a judgment-creditor of B} 

But it is not necessary that all the judgment-debtors in each of tlie several 
decrees should bo identically the saine.^ It is sufliciont if tliero is one judgment-debtor 


10. (’94) 16 All 418 (4‘20). 

(1900) 22 All 401 (403). (Mortgago decree is not 
a money decraj under S. 230(8. 48) of the Code.) 
(’03) 25 All 541 (542, 543). (Combined mortgage 
decree under Ss. 88 and 90 of the Transfer of Pro- 
perty Act (O. 84 Rr. 4 and 6) is not a money 
decree under S. 230 of the Code.) 

11. (’98) 25 Cal 580 (583). 

(’90) 26 Cal 160 (171). (Decree for certain sum, 
making the mortgaged properties liable for the 
realization of decree debt.) 

(1900) 27 Cal 285 (289). 

(’13) 17 Cal W N 1039 (1041, 1042). 

12. (’39) AIR 1039 Lah 303 (304). (Holder of 
mortgage decree cannot claim rateable distribu- 
tion even for costs.) 

[See aho (’33) AIR 1933 Lah 48 (49) : 14 Lah 
243.J 

13. (’34) AIR 1934 Cal 764 (766) : 60 Cal 22. 

14. (’24) AIR 1924 Pat 434 (436). 

15. (’19) AIR 1919 Oudh 351 (352): 22 Oudh Cas 
150. 

16. (’04) 81 Cal 792 (795, 706). (Such a decree 
under O. 34 R. 6.) 

17. (’88) 10 All 35 (38). 

18. (’70) 14 Suth W R 209 (210). 

(’74) 21 Suth W R 86 (87). 


Note 7 

1. (’15) AIR Cal 658 (660) : 42 Cal 1. (A decree 
against a person and a decree against a firm of 
which he is a partner not capable of execution 
against him individually are not decrees against 
the same judgment- debtor.) 

(’34) AIR 1034 Nag 62 (63, 64). (Judgment-debtor’s 
projK?rty attached and left with supratdar — On 
his failure to restore, inouies realised from him 
— Monies so realised are in the eye of law monies 
realised from sale of judgment-debtor’s pro^jerty 
and so the judgment- debtor is common and 
other decree-holders are entitled to rateable dis- 
tribution.) 

(*01) 25 Rom 494 (406). (Decree against a judg- 
ment-debtor and a decree against his legal repre- 
sentative and estate are not decrees against the 
same judgment-debtor.) 

(’16) AIR 1916 Cal 264 (266). 

[See also (’ll) 12 Iiid Cas 40C (406) (Mad).] 

2. (’09) 5 Mad L Tim 126 (126). 

3. (’03) 30 Cal 583 (586, 587) (FB). 

(’ll) 10 Ind Cas 527 (529) (Cal). 

(’23) AIR 1923 Pat 521 (522, 523). 

(’24) AIR 1924 Cal 801 (804, 805) : 51 Cal 761. 
(’30) AIR 1930 Sind 300 (801): 25 Sind L R 178. 
(’35) AIR 1935 Mad 399 (401). 
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oommon to all the decrees.^ Thus, where X gets a decree against A,Yq, decree against 
A and B, and Z a decree against A, B and C, the decrees are all **against the same 
judgment-debtor** with resiiect to the assets of A held by the Court.*^ But if, in the 
illustration mentioned above, assets are realised from G or his property, X and Y are 
not entitled to claim rateable distribution.^ 

There will be a difference, however, in the extent of the share of the assets in 
which each of the decree-holders can claim rateable distribution according as the 
properties of the one common judgment-debtor or of such debtor and of others, are sold 
in execution. Thus, in the illustration mentioned above, if A*s property is attached and 
Sold, Xt Y and Z will share rateably in the whole of the proceeds. If the properties of A 
and B are sold, X will share in the assets so far as it represents the share of A in the 
property. Y and Z will share in the whole of the proceeds. If the properties of A^ B 
and G are sold, X will share in the assets representing the share of A in the property, 
Y will share in the assets which represent the shares of A and B in the property and 
Z will share in the whole proceeds.^ 

From the above, it is clear that where X obtains a decree against A, and Y 
obtains a decree against A and B and the properties of both A and B are sold in execu- 
iRon of Y*s decree, X will only be entitled to a rateable distribution of the sale proceeds 
of A's share in the properties, A alone being the common judgment-debtor under both 
the decrees. But, where A and B constitute a joint Hindu family of which A is the 
manager and X obtains a decree against A as manager of the joint family and Y obtains 
a decree against both A and B eo nomine as members of the joint family, both A and B 
would be judgment-debtors under both the decrees and X will be entitled to a rateable 
distribution of the proceeds obtained by the sale of the entire family properties and 
not only to a rateable share in the proceeds obtained by the sale of A*s share in the 
proi^erties. The reason is that where a person is sued as manager of a joint Hindu family, 
it must be taken that he represents all the members of the family and they are 
constructively parties to the suit.® 

Suppose X obtains a decree against A^ a Hindu father and Y obtains a decree 
against A and his sons B and C, and suppose that the entire joint family properties belong- 
ing \>o A, B and C are sold in execution of Y's decree. Is X entitled to claim a share 
in the entire proceeds ? In other words, are all the judgment-debtors to be considered 


4 . (’2d) AIR 1924 Ga] 801(804, 805): 51 Cal 761. 

(’07) 10 Oudh Gas 129 (181). 

(’ll) 15 Cal W N 872 (874). 

(’35) AIR 1935 Mad 399 (400). 

(’3G) AIR 1936 Mad 40 (41) : 59 Mad 93 (FB). 

5 . (*03) 30 Cal 583 (585. 587) (F B). (Ovorruling 
12 Cal 294.) 

(’38) AIR 1938 Lah 801 (802). (Decree against A, 
B andC — Another decree against/? andC’ only.) 

(’81) 3 All 579 (580). 

(’88) 9 Cal 920 (921, 922). (Decree against A — 
Another decree against A and D.) 

(’03) 26 Mad 179 (181, 182). (One decree against 
father — Another decree against father and son.) 

(’18) AIR 1918 Cal 281 (282). (Two decrees each 
against two out of three executors one of them 
being common to both.) 

(’05) 29 Boin 528 (529). (Dissenting from 16 Bom 
683.) 

(’05) 27 All 158(160). (Decree against 5— Another 
decree against i»ersonally and as representa- 
tive of li.) 


(’26) AIR 1926 Bom 150 (151). (Decree against B 
and C — Another decree against G alone.) 

(’99) 22 Mad 241 (244). (One decree against father 
and son, another decree against the son alone.) 

(’99) 3 Cal W N 368 (371). (First decree against 
P and S — Second against P and R — Third 
against P, B and S,) 

(’88) 10 All 35 (38). (A decree against three judg- 
mout’debtors and another decree against four 
judgment-debtors, three being common to both.) 

(’28) AIR 1928 Rang 96 (96, 97) : 5 Rang 757. 

(’05) 8 Oudh Cas 86 (91). (The test is really to see 
whether rateable distribution has been applied 
for against the same judgme tit* debtor.) 

[But see (’19) AIR 1919 Mad 758 (758). (Sub- 
mitted not correct.)] 

6 . (’33) AIR 1933 Pat 277 (278). 

7 . (’03) 30 Cal 583 (586) (F B). 

(’05) 27 All 158 (160). 

(’05) 7 Bom Ij R 567 (568) : 29 Bom 528. 

8. (’36) AIR 1936 Mad 123 (125). (An extension 
of the principle in .4IR 1936 Mad 40 (F B).) 
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to be the same under both the decrees? It has been held by the Madras High Court 
that it must be considered that both the decrees have been passed against the same 
judgment-debtors.^ This view is founded on the ground that in such cases both the 
decrees are executable against the same properties, that a liberal construction should bo 
adopted in regard to the words ''same judgment -debtor" in this Section and that without 
unduly straining the language of the Section, decrees executable against the saino 
properties may be treated as decrees passed against the same judgment-debtors.**^ 

The words "same judgment. debtor" will not include a person who does not 
occupy the same character in all the decrees.'^ Thus, whore X obtains a decree 
against A in his personal capacity and Y obtains a decree against him as heir of P, the 
two decrees are not against the same judgment-debtor}^ Similarly, a decree against A 
in his personal capacity and a decree against a firm of which is a partner are not 
decrees against the "same judgment-debtor."*'^ The Calcutta High Court has, however, 
in the undermentioned decisions*'* taken the view that a decree obtained against a person 
as the heir of a deceased person and another decree obtained against him in his personal 
capacity are decrees against tho same judgrnent-debtor within the meaning of tho 
Section. Similarly, the same High Court has held in the undermentioned decision*® 
that a decree passed against a firm is really one against the individuals constituting th» 
firm and hence, the judgrnent-debtor under a decree against a firm and under a decree 
against the individuals constituting the firm are the same for the purpose of this Section. 

A decree is passed against A during his lifetime. Another decree is passed 
against A\s heirs after A*s death. Are tho two decrees against the same judgment- 
debtor ? On this question, there is a conflict of decisions. The High Courts of Allahabad,*® 
Bombay*^ and Calcutta*® have held that in such cases the decrees are not against the 
same judgment-debtor notwithstanding tho fact that both the decrees are founded on a 
liability of the deceased. But, tho Madras High Court has, in a recent Full Bench 
decision,*® held that the decrees are aofc against the same judgment. debtor. Tho Madras 
view proceeds on the ground that it is not necessary under this Section that tho several 
decrees must be against tho same persons eo nomine and that decrees which are capable 
of execution against the same estate may, without unduly straining tho language of the 
Section, bo regarded as passed against the same i}ersons. 

Where A and D each obtained a decree against B, and after B*s death C who 
was the legal representative of B purchased A's decree with monies not belonging to 
B*s estate, G is not disentitled to claim rateable distribution, along with D, by reason 
only of his being the legal representative of B}^ 


9. (’36) AlU 1936 Mad 948 (948). 

(’87) AIR 1937 Mad 504 (508, 509). 
ro,3) 26 Mad 179 (181, 182). 

[But see (’87) AIR 1937 Mad 258 (254). (Dis- 
sented from in AIR 1937 Mad 504.)) 

10 . (’37) AIR 1937 Mad 604 (608, 509). (Follow- 
ing AIR 1936 Mad 40 (FB).) 

11 . (’36) AIR 19.36 Mad 40(42) : 59 Mad 93 (F B). 

12 . (’14) AIR 1914 Low Bur 191 (191). 

(*04) 26 All 28 (341. (Decree against 1”, heir to P 
— Decree against Fin his personal capacity, not 
against the same judgment-debtor.) 

(*19) AIR 1919 Oudh 826 (828): 22 Oudh Gas 194 
(199, 200). (Decree against three heirs of M as 
representing his estate — Decree against one of 
the heirs in his personal capacity.) 

(’36) AIR 1936 Mad 40 (42) : 59 Mad 93 (F B). 
also (*20) AIR 1920 Mad 403 (404, 405).] 


13 . (’15) AIR 1915 Cal 668 (660) : 42 (3al 1 (9). 
(’37) AIR 1937 Lah 937 (938) : 18 Lah 637. (AIR 

1915 Gal 658 Followed.) 

14 . (’.36) AIR 1936 Gal 210 (212) : 63 Gal 923. 
(’85) 11 Cal 718 (728). 

15 . (’38) AIR 19.38 0.al 316 (318). 

16 . (’39) AIR 1939 All 545 (547) : 1939 A W R 
(H C) 427 (430). 

17 . (’37) AIR 1937 Bom 461 (462, 463) : I L R 
(19.37) Bom 795. 

(’01) 25 Bom 494 (496, 497). 

18 . (’35) AIR 1935 Cal 738 (739). (S. 140 cannot 
enlarge tho scope of Section 73.) 

(’30) AIR 1930 Cal 454 (455). 

19 . (’36) AIR 1936 Mad 40 (41, 42) : 59 Mad 93 
(F B). (33 Mad 465 should be deemed as over- 
ruled by this Full Bench decision.) 

20. (’89) 18 Bom 171 (176). 
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8. Claimant for rateable distribution must have applied for execution 
to the Court by which assets are held. — In order to claim rateable distribution, 
a decree- holder must have applied under 0. 21 R. 11 of the Code for execution of his 
decree.^ Such an application is necessary, not only for the enforcement of his right to 
rateable distribution but also to control similar rights of rival decree-holders.* But it 
is not necessjiry for a decree-holder to make a specific application for rateable distri- 
bution.'* 

The application must bo in form, and in mhstance one for execution.* A mere 
omission to give certain particulars or other technical defects will not invalidate an 
application for execution for the purposes of Section 73.® Nor is it necessary that 
attachment should be asked for or should follow the application for execution.® Where 
an application for execution is presented to the Court before the receipt of assets by 
the Court but being defective is returned and is re-presented only after the receipt of 
assets, tlie application must be deemed to have been validly made on the date on which 
it was oi'iginally presented, and is sufficient for the purix^se of this Section.^ 

The following have been lield not to bo applications for execution, for the 
purposes of Section 73 — 


Note 8 

1 . (’IG) AIR 1916 Mad 792 (793) : 38 Mad 221 
(224). 

(’13) 14 Mad L Tim 538 (533). (Decree-holder’s 
application for execution of attached decree ob- 
tained by the judgment- debtor is in subBtanco 
an application for execution of his own decree.) 
(’13) 25 Mad L Jour GOl (601). 

(’23) AIR 1923 Pat 521. (524). 

(’25) AIR 1925 Nag 382 (383). (More prayer for 
rateable distribution is not sufHeient.) 

(’81) 5 Bom 198 (201). 

(’89) 1889 Pun Re No, 93, page 330. 

(’81) 7 Cal 553 (555). 

(’12) 35 Mad 588 (589). 

(’17) AIR 1917 Mad G92 (G92). 

(’29) AIR 1929 Nag 148 (150) : 26 Nag L R 94. 
(Mere prayer for rateable distribution is not valid.) 
(’21) AIR 1921 Nag 5 (5) : 17 Nag L R 143. 
(Application must conform with provifiions of 
O. 21 R. 11 (2).) 

(’29) AIR 1929 Mad 703 (704): 52 Mad 760. (Sub- 
Btantial complianco with 0. 21 R. 11 is suiliciont 
for purposes of S. 73.) 

(’IG) AIR 1916 Cal 371 (371). 

(’05) 27 All 132 (136). (It is not necessary that it 
should 1)0 made in the course of proceedings 
initiated by other decree- holders or in such a 
way that they have a knowledge of it.) 

(1900) 2 Bom L R 489 (491). 

(*81) 6 Bom 16 (17, 18). (Though it is possible 
that under certain circumstances the sale might 
be set aside.) 

(’26) AIR 1926 Mad 179(180). (It is not necessary 
that the application should be such as to end in 
successfully obtaining satisfaction of the decree.) 
(’25) AIR 1925 Mad 587 (587). (No separate ap- 
plication for rateable distribution necessary.) 
(*11) 11 Iiid Gas 187 (189) (Cal). (Where receiver 
has been appointed to the properties of judg- 
ment-debtor a decree-holder must get leave of 
Court before applying under this Section.) 


(’30) AIR 1980 Rang 342 (344) : 8 Rang 294. 
(Letter by Collector to Judge for money due 
under decree — Not sufiicioiit.) 

2. (’06) 33 Cal 639 (643). 

3 . (’33) AIR 1933 All 337 (338). 

(’37) 1937 Mad W N 480 (486). (The fact that 
a decree-holder claims payment of the whole 
amount to himself cannot deprive him of his 
right to a share, if that is all that ho is entitled 
to under the law.) 

4 . (’13) 14 Mad L Tim 533 (533). 

(’ll) 34 Mad 25 (27). 

5 . (’29) AIR 1929 Mad 703 (704) : 52 Mad 760. 
(Failure to give particulars.) 

(’28) AIR 1928 Nag 332 (333). (Application stat- 
ing inability to obtain transfer certificate which 
is subsequently received, is sufficient compliance 
with O. 21 R. 11.) 

(’13) 14 Mad L Tim 533 (538). (Application to 
execute attached decree is really one to execute 
the decree-holders* own decree.) 

(’92) 15 Mad 372 (377). (Application for execution 
asking for attachment of property already vested 
in receiver and for rateable distribution also.) 
(’05) 1 Cal L Jour 815 (318). (Simultaneous exe- 
cution applications not invalid.) 

[See (’81) 7 Cal L Rep 537 (688). (List of pro- 
perty incomplete — Application is valid — No 
question of rateable distribation involved.)] 
[But see (’28) AIR 1928 Mad 496(497): 55 Mad 
L Jour 120 (122). (More order of transfer is not 
enough if the decree is not actually received.)] 

6. (’09) 9 Cal L Jour 210 (214). 

(’81) 7 Gal 34 (37, 38), (Illustrative case.) 

(’ll) 13 Bom L R 1189 (1192). 

(’31) AIR 1931 All 92(94): 68 All 126. (Especially 
where property is attached and brought to sale 
under another decree.) 

(’80) AIR 1930 Mad 4 (11). (Do.) 

7. (’36) AIR 1986 Mad 91 (92) : 69 Mad 803. 
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(1) An application merely for rateable distribution.^ 

(2) An application merely for attachment of property without anything more/’ 

(3) An application to a superior Court to transfer to itself, an execution case 

from an inferior Court.^*^ 

(4) An application to a Court for an order to another Court not to sell 

properties. 

(5) An application for payment out of Court, by a Judge's summons.'*^ 

Not only is an application for execution necessary, but such application must 
have been mjwle to the Court, i. e., the Court which holds the assets.'** Where all the 
decrees are of the same Court as the one which holds the assets, the application foi’ 
execution must, of course, bo made to that Court. But where the assets aro held by 
Court A and the decree under which the claim for rateable distribution is being made 
has been passed by Court B, such claim cannot be allowed unless before the rcceiijt of 
assets by Court A an application has been made to that Court for execution of i lio 
decree.'^ (This is tlie general rule. In cases coming under Section 63, ante, a»i appli- 
cation to the Court actually holding the assets is not necessary : see below.) This 
necessarily involves the condition that the decree must have been transferred to Court 
A, for unless the decree is transferred to that Court no aiJidication can bo made to it 
for execution of the decree. (See Section 38 ante,) But, it is not necessary that the 
copy of the decree must have actually reached Court A, It is enough if Court B has 
ordered, the transfer of the decree to Court A and the decree- holder has a[)plied to that 
Court for execution before the receipt of assets by it.*"* 

Suppose now that X obtains a decree in a superior Court against A and applies 
for execution there. Y obtains a decree against A in an inferior Court. Then — 

(1) If Y has not applied for execution of his decree cither in tJio superior or 

in the inferior Court, ho will not bo entitled to rateable distribution 
with 

(2) If he gets his decree transferred to the superior Court and applies for 

execution there, lie will of course bo entitled to participate in the 
rateable distribution.'^ 

(3) If he has applied for execution to the inferior Court, he may got his 

execution case transferred to the suiwrior Coul’t. This will p)uctically 
amount to his applying to the superior Court itself for execution and, 
consequently, he need not apply again to the sui)orior Court, for execu- 
tion.'** 

(4) If he has applied for execution to the inferior Court but has neither got 

his execution case transferred to the suj^erior Court nor has applied to 


8. (*29) AIR 1929 Nag 148 (160): 25 Nag LR 94. 
(’10) 7 Ind Gas 866 (857) : 34 Mad 25. 

(’33) AIR 1933 Oiidh 76(75). (Application merely 
for rateable distribution may be amended under 
0. 21 R. 17 into one for execution.) 

(’21) AIR 1921 Nag 6 (6) : 17 Nag L R 143. 

(’26) AIR 1926 Nag 382 (383). 

(*89) 1889 Pun Re No. 93, page 330. 

9 . (»26) AIR 1926 Cal 249 (260). 

(’02) 6 Gal W N ccxxiii (223). (Mere attachment 
is not enough.) 

10. (’21) AIR 1921 Gal 67 (89). 

11 . (’10) 14 Oal W N 896 (899). 

12 . (’16) AIR 1916 Mad 792 (793): 88 Mad 221 (224). 


13 . (’12) 36 Mad 588 (589). 

14 . (’12) 36 Mad 588 (590,691). 

15 . (’33) AIR 1983 Mad 627 (627): 56 Mad 692. 
(Dissenting from AIR 1928 Mad 496.) 

(’12) 35 Mad 588 (591). 

16 . (28) AIR 1928 Mad 496 (497). (An invalid 
application was made to the superior Court.) 

17 . For transfer of decree for execution, sec Sec- 
tions 38, 39 and 40. 

(1900) 22 All 182 (186). 

18 . (’92) 16 Bom 683 (686, 687). 

(’96) 20 Bom 377 (379, 380). 

(’36) AIR 1986 Lah 519 (520, 521). 
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such Court for execution, is he entitled to rateable distribution along 
with X7 

On this question, there is now a consensus of judicial opinion that where the 
same property of the judgment-debtor has been attached by both the superior and 
inferior Courts and the property or its proceeds are received or realised by the superior 
Court, Y will be entitled to a rateable share of such property or proceeds, although he 
has not applied for execution to such superior Court, nor has got his execution case 
transferred to such Court.^* In some of the earlier decisions,*® however, a contrary 
view was taken. But, this view being opposed to the trend of recent decisions in all the 
High Courts must be treated as being no longer good law. It will be seen that such 
cases will fall under Section 63 ante which runs as follows : 

"Where property not in the custody of any Oonrt is under attachment in execution of decrees 
of more Courts than one, the Court which shall roedTe or realize such property and shall determine 
any claim thereto and any objection to the attachment thereof shall be the Court of highest 
grade, or, where there is no difference in grade between such Courts, the Court under whose 

decree the property was first attached ” 

The view that in the above case a fresb application to the superior Court is not 
necessary is chiefly based on the ground that Sections 63 and 73 must bo road together, 
that the true view of Section 63 is that the receipt of assets by the superior Court in 
such cases is on behalf of all the Courts that have attached the property represented 
by the assets, and that therefore, the application to the inferior Court which has 
resulted in the attachment by that Court is really one to the Court by which the assets 
are received and held and as such is sufiUcient for the purposes of this Section.*^ 

Certain decisions give some other reasons also : 

(a) In such cases, this Section docs not apply at all and it is only Section 63 
that applies and as that Section does not require any application for 
execution to be made to the superior Court by which assets are held, no 
such application is necessary.** It is submitted, this view is not correct. 
Section 63 merely points out the Court which shall determine the claims 
for rateable distribution in such cases, but docs not lay down the circum- 
stances under which such rateable distribution can be claimed. For the 
latter purpose, it is only Section 73 that must be seen.** 


19. (’39) AIB 1939 All 169 (IGl) : I li B (1939) 
All 162. 

(’83) AIB 1933 All 663 (564) : 55 All 622. 

(•35) AIB IGS-I Horn 176 (178) : 69 Bom 310. 

(•36) AIB 19360al723(727);ILB(1937)lCal391. 
(’34) AIB 1934 Cal 559 (560) : 61 Cal 419. 

(’25) AIB 1925 Cal 966 (970). 

(’06) 1 Cal L Jour 315 (318). 

(’98) 2 Cal W N 126 (127). 

(•02) 29 Cal 773 (777, 778). 

(’94) 21 Cal 200(203,206). (Approving 12 Cal 333.) 
(’38) AIB 1938 I, ah 754 (750). 

(’36) AIB 1936 Mad 797 (798) : 59 Mad 1028. 
(’35) AIB 1935 Mad 904 (906). 

(’85) AIB 1935 Mad 988 (994). 

(’14) AIB 1914 Mad 454 (455). 

(’12) 85 Mad 588 (590). 

(’87) AIB 1937 Nag80(82):I LB (1937) Nag 219. 
(’31) AIB 1931 Nag 127 (127). 

(’10) 13 Oudh Cas 291 (294). 

(’8l) AIB 1931 Bang 111 (112). 

(’28) AIB 1928 Bang 157 (158) : 6 Bang 131. 

(’15) AIB 1915 Low Bur 59 (59). 


(’38) AIB 1938 Sind 175 (176). 

20. (’94) 18 Bom 456 (457). 

(’92) 16 Bom 688 (687). 

(’80) 5 Bom 198 (201). 

(’80) 4 Bom 472 (473). 

(’21) AIB 1921 Cal 87 (89). (Application to supe- 
rior Court is necessary when the attachment in 
the inferior Court is subsequent to that in the 
superior Court and not when it is prior.) 

(’09) 8 Ind Cas 105 (108, 109) (Cal). 

(’02) 29 Cal 548 (553). 

(’26) AIB 1926 Lah 538 (539). 

(’13) 25 Mad L Jour 601 (602). 

(’83) 6 Mad 357 (359). 

(’28) AIB 1928 Bang 96 (97) : 5 Bang 757. 

(’26) AIB 1926 Sind 177(177) : 20 Sind L B 111. 

21. (’14) AIB 1914 Mad 464 (465). 

(’36) AIB igS6Cal72.S(727):ILB(1937)lCal391. 
(’88) AIB 1938 Lah 754 (756). 

22. (’89) AIB 1939 All 159 (161) : 1 L B (1989) 
All 162. 

(’94) 21 Cal 200(203,206). (FbUowing 7 Cal 663.) 

23. (’85) AIB 1985 Bom 176 (177) : 59 Bom 310. 
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(b)Th 0 expression “application to the Court” in this Section refers to an 
application to the appropriate Court and not necessarily to the Court 
by which assets are held.** This view, again, it is submitted, does not 
seem to be sound as that would entitle a decree-holder even in a case not 
covered by Section 63 to rateable distribution under this Section though 
he has not applied to the Court holding the assets for execution — a result 
not contemplated by any of the decisions which all seem to agree in tlie 
view that the Section requires an application for execution to be made to 
the Court which actually or constructively holds the assets. 

It has been held by the Madras High Court that it is a general principle under 
Section 63 that whore the same property is attached in execution of several decrees by 
several Courts against the same judgment.debtor, the receipt of assets by any one of 
such Courts is a constructive receipt by each of them so that the attaching decree- 
holder in each such Court is entitled to share rateably in such assets. So, even if the 
assets are held by a Court of an inferior grade, a decree-holder who has attached the 
property through a Court of a superior grade will bo entitled to rateable distribution, 
although he has not applied for execution to the Court of the inferior grade.** 

But where there is no application for execution made to the Court holding the 
a^ts before the receipt of such assets, and the claim for rateable distribution is only 
based on the applicant having attached the same property through another Court, he is 
not entitled to share rateably in all the assets held by the Court but only to share in 
that portion of it which represents the property attached by him.*® The reason is that 
it is only in respect of such portion that the Court which has attached the property 
can be doomed to have constructively received the assets when the same are received 
by the distributing Court. 

Illustration 


A who has a decroo for payment of money against J executes his decree in the Court of a parti- 
cular Subordinate Judge and attaches and sells properties X, Y and the proceeds of which are 
received by that Court. 71, G and D who have decrees for the payment of money against J proceed to 
execute their respective decrees in other Courts, say, the first, second and third Court of the Munsif of 
a particular place, and attach respectively, A', Y and Z, Those attachments are effected before the 
sale proceeds are received by the Snlx)rdinate Judge, They do not apply for.'execution of their decrees 
in the Court of the Subordinate Judge, nor are their executions transferred to that Court before the 
receipt of assets by that Court, but they bring the fact of the attachments to the notice of the 
Subordinate Judge. The entire proceeds of the sale of X, Y and Z cannpt be distributed by the Sub- 
ordinate Judge amongst 71, C and D rateably under Section 63, but the proceeds of the sale of X 
bave to be distributed rateably between A and 71, those of Y between A and G and those of Z between 
A and 7). But where before the receipt of the assets by the Court of the Sulx>rdiTiate Judge, 71, G and 
D also apply to that Court for execution of their decrees after getting their decrees transferred to that 
Oourt, B, G and D would be entitled to share in the sale proceeds of all the properties X, Y and ZJi^ 

Suppose A, B and C each obtain a money decree against D, respectively in Courts 
X, T and Z, X and Y are Courts of the same grade and ^ is a Court of a higher 
grade than either X or Y, A attaches certain property belonging to the judgment- 
debtor in execution of his decroo through Court X. G attaches the same property in 


24. (*35) AIR 1935 Bom 176 (178) : 59 Bom 310. 
(S. 78 differs in its language from S. 295, thecor- 
responding provision in the Code of 1882, in that 
the latter Section expressly required an applica- 
tion for execution to the Court **by which such 
assets are held'* while this Section only speaks 
of an application to the "Court".) 

25. ('85) AIR 1985 Mad 988 (996). 

26. (*86) AIR 1986 Cal 723 (725) : I L R(1937) 1 


Cal 391. 

(’12) 35 Mad 588 (590). 

• [But tee (’14) -AIR 1914 Mad 454 (456). (The 
ol^rvations towards the end of the judgment 
in this case seem to indicate that the above 
proposition was not approved of in this case.)] 

27. (’36) AIR 1986 Cal 723 (725): I L B (1937) 1 
Cal 891. 
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fleottmTS execution through Court Z. The property is sold and the sale proceeds are held by 
Motes 8^ Court Z. In such a case, it has been seen above that A will be entitled to rateable 

distribution of the assets although he has not applied for execution to Court Z, Is B 
who has neither attached the property through Court Y nor applied for execution to 
Court Z entitled to a rateable share of such assets? It has been held by the Nagpur 
High Court in the undermentioned case^*^ that B is entitled to a rateable share. The 
decision proceeds on the ground that in such a case the rateable distribution takes place 
under Section 63 which confers upon Court Z the power to determine all claims to the 
attached property including claims for rateable distribution and that under that Section 
the word “claims" does not mean merely claims of persons who have attached the 
property. It is submitted that the decision cannot bo supported. As already pointed 
out, it is not a correct view to hold that in such cases Section 63 alone applies and that 
a reference to the jirovisions of Section 73 is not necessary. Under the latter Section 
an application to the Court holding the assets is necessary for making a claim for 
rateable distribution. But in the case of decree-holders who have already attached the 
property (from which the assets are derived) through Courts of inferior grade, a fresh 
application for execution to the Court of the superior grade which holds the assets is 
not necessary. The reason is that in such cases, the application to the Court of the 
inferior grade itself is to be treated as an application to the Court holding the assets, 
because the Court of the superior grade must be deemed to receive and hold the assets 
on behalf of all the Courts through whom the property has been attached. But thia 
principle cannot apply to persons who have not attached the property through the 
inferior Court. 

It has been held by the Bombay High Court^® that the application for execution 
referred to by the Section is one which on the face of it is entitled to succeed. On this 
ground, it has been held that if the decree is on the face of it one which could not be 
executed against the property represented by the money in the Court, the Court cannot 
allow the holder of such decree to share in the rateable distribution of the money.®® 

For the purposes of Section 73 an ordinary Civil Court and the same Court 
invested with Small Cause powers are distinct Courts.®^ But where the decree of a 
District Munsif passed in the exercise of his ordinary jurisdiction is transferred for 
execution to the Small Cause side of the Subordinate Court, the holder of the decree 
so transferred is entitled to claim a share in the assets realised by the Subordinate 
Judge's Court in execution of a Small Cause decree as if both the i^roceedings are in 
the same Court.®® 

9. Effect of dlBinlBBal of the application for execution.-— To entitle a decree- 
holder to claim rateable distribution it is essential that there should be a subsisting 


28 . (’87) AIR 1937 Nag 80 (88) : I L R (1987) 
Nag 219. 

29 . (’88) AIR 1938 Bom 90 (90) : I L R (1938) 

Bom 98. 

30 . (’88) AIR 1938 Bom 90 (90) : I L R (1988) 
Bom 98. (Docrec showing on face of it that the 
judgment-debtor is agriculturist — Decree-holder 
cannot claim rateable distribution of sale pro- 
ceeds of the immovable property of the judgment- 
debtor. 4 Bom 429 and 23 All 106, Foil.) 

31 . Bee Section 88 of the Provinical Small 
Cause Courts Act, IX of 1887. (The decisions 
prior to Act, IX of 1887, were conflicting as 
there was no Section corresponding to Sec. 88 


of th at Act in Act X of 1869.) 

See the following cases : 

(’85) 9 Bom 174 (176). (They are not distinct 
Courts but the same Court.) 

(’94) 18 Bom 61 (64). (Where a particular small 
cause suit is transferred to an ordinary Court, 
there are no two distinct Courts.) 

(*85) 9 Bom 287 (241). (Same Court if jurisdiction 
is locally co-extensive — If not, distinct Courts.) 

(’88) 12 Bom 486 (489). (Distinct Courts.) 

(•81) 3 All 710 (712). (Do.) 

(’84) 8 Bom 280(284). (Do.) 

32. (’92) 15 Mad 84(1 (347). 
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decree^ and that his application for execution should be Trending and undisposed of 
at the time of the receipt of the assets.^ If the application had been struck off or 
dismissed before such date, he cannot participate in the distribution.^ It has, however, 
been held that although there may be a formal order dismissing an application (or 
execution, where such order is not a judicial order but only an order for administrative 
or statistical purposes, the application must be deemed to be pending notwithstanding 
such dismissal and the applicant will be entitled to rateable distribution of the assets 
received subsequently.^ But, where an execution application has been struck off as 
wholly infructuous, it cannot be said to be pending merely because the attachment has 
been ordered to continue.® A dismissal of the apidication after the date of the receipt 
of assets will not affect the right to rateable distribution which hod accrued to the 
decree-holder earlier at the time of the receipt of assets.® 

10. Claimant attaching before judgment. — An attachment before judgment 
confers no right on the party who obtains the attachment,^ the only benefit which he 
gets by such attachment being that, when he applies subsequently for execution, he 
need not re-attach the properties.^ A decree-holder who has obtained an attachment 
before judgment of his debtor’s property will not thereby become entitled to got 
rateable distribution under Section 73 unless, like other decree-holders, ho applies for 
execution after getting his decree.*^ 

11. The application should have been made before the receipt of assets 
by the Court. — It has been soon in Note 1 above that the words ** before the receipt 
of assets** have in the present Section been substituted for the words “prior to the 
realisation'* in the old Section. The change was effected with a view to make the 

Note 9 

1 . (’71) 16 Suth W R 219 (220). (Docrco barrod 
— No right to rateable distribution.) 

(’16) AIR 1910 Gal 264 (266). (Decree barred or 
satisfied — No rateable distribution.) 

2 . (*10) 6 Ind Gas 146 (145) ; 33 Mad 264. 

(’82) 4 Mad 38? (385). 

(’10) 6 Ind Gas 820 (820) (Mad). 

(’35) AIR 1935 Kang 135 (137) : 13 Rang 514. 

(The word ‘application’ in S. 73 cannot bo un- 
qualified — It must mean an application made in 
accordance with law, not barred by limitation, 

' not yet satisfied, and capable of lieing satisfied 
and it must also mean an application still sub- 
sisting and pending, and not already disposed 
of, whether on the merits or by default.) 

(’37) AIR 1937 Nag 16 (17): ILK (1937) Nag 420. 

[See also (’26) AIR 1920 Cal 957 (968). (Execu- 
tion application duly made — Death of decree- 
holder l)efore receipt of assets — No proceedings 
by legal representative till after receipt — Held 
legal representative not entitled to distribution.) 

3. (»10) 7 Mad L Tim 110 (111). 

(’01) 23 All 106 (110). 

(’16) AIR 1916 Gal 264 (266). (Order declaring 
property not liable does not affect right when 
same property is sold by another decree-holder.) 

(’73) 21 Suth W R 66 (67). (Decision under Sec- 
tion 270 of Act of 1859.) 

4 . (*36) AIR 1936 Mad 437 (439). (Court grant- 
ing time to jud^ent-debtor and dismissing 
execution— Dismissal is only order for adminis- 
trative purposes.) 


5. (*36) AIR 1936 Nag 277 (278) : I L R (1938) 
Nag 346. (Order is one of dismiss.al and not 
merely of adjournment.) 

6 . (’15) AIR 1916 G.al 16 (16). (Subsequent dis- 
missal for default.) 

(’33) AIR 1933 Pesh 62 (53). 

(’37) AIR 1937 Pat 92 (93). 

Note 10 

1. (’15) AIR 1915 All 275 (276) : 37 All 676 (579, 
681). (The objfjct being only to prevent the 
judgment-debtor from removing any part of the 
property from the jurisdiction of the Court.) 

(’06) 33 Cal 639 (643). (It simply safeguards the 
property so as to enable the plaiutil! to realise 
his decree if he gets one.) 

(’16) AIR 1916 Cal 371 (372). (No interest in pro- 
perty is crea ted.) 

(’31) AIR 1931 Mad 570 (571). (Potential decree- 
holder has no right under the Section.) 

(’37) AIR 1937 All 424 (426). 

2. (’06) S3 Cal 639 (643). 

(’39) AIR 1939 Rang 20 (21): 1938 Rang IjR 565. 
See Order 38 Rule 11. 

3. (’88) 12 Bom 400 (406, 407). 

(’26) AIR 1926 Rang 85 (86, 87). 

(*16) AIR 1916 Cal 371 (372). (Person attaching 
before judgment not obtaining his decree until 
realization of assets — No right to rateable 
distribution.) 

(’28) AIR 1928 Bom 646 (547). 

(’23) AIR 1923 Mad 606 (507) : 46 Mad 506. 

(’17) AIR 1917 Mad 692(692). 

(’13) 1918 Mad W N 1021 (1021). 


Seotlon 78 
Notes 9-11 
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BttOtiom 78 meaning perfectly clear and to avoid the necessity of judicial interpretations such as 
Mote 11 those given to the word ** realisation" under the old Gode.^ 

In order to claim rateable distribution, a decree-holder ;nust have applied for 
execution before the receipt of assets by the Court} It, therefore, becomes important 
to ascertain the exact point of time at which assets are received by the Court. 

The Section only requires that there must be an application for execution before 
the assets are received. It does not prescribe “any period" within the meaning of 
Section 10 of the General Glauses Act for the making of such application. Hence that 
Section does not apply to such cases and when assets are received by the Court during 
the vacation, an application for execution presented on the re-oponing day cannot be 
considered to be in time for the purpose of this Section.* 

Assets will bo deemed to be received by the Court when they are received — 

1. by the Court itself, or, 

2. by a receiver appointed by the Court in execution,^ or, 

3. by the officer conducting an execution sale under 0. 21 B. 65,* or, 

4. by the Collector holding a sale under Schedule 3 of the Code.® 

In the first case the date of receipt is, of course, the actual date on which the 
money is received by the Court. In the other three cases, the date of receipt will be 
the date on which the several officers receive the amount and not the date on which 
those officers send the money to the Court.^ 

Now the several classes of cases in which assets may be received by the Court 
and the dates on which such assets will be deemed to have been “received" may bo 
considered : 


(’08) 31 Mad 502 (604, 505). 

(’39) AIR 1939 Kang 20 (21): 1938 Kang LK565. 

Note 11 

1. See Note 4. 

See also the following cases : 

(’06) 33 Oal 639 (642). (“Realised” means con- 
verted into cash in a form available for rateable 
distribution.) 

(’04) 28 Bom 264 (274). (Do.) 

(’88) 15 Cal 202 (209). 

2. (’18) AIK 1918 Mad 512 (512). 

(’17) AIR 1917 Cal 13 (17) : 44 Cal 1072 (1087). 

(’10) 11 Cal L Jour 69 (73), 

(’02) 26 Mad 179 (180). (Land sold in parcels — 
Application after proceeds of sale of certain 
parcels jiaid into Court but before the deposit of 
sale proceeds of other parcels.) 

(’12) 35 Mad 588 (591, 592). 

(’15) AIR 1915 Cal 16 (16). 

(’16) AIK 1916 Cal 871 (871). 

(’20) AIR 1920 Bom 35 (87). (Application after 
whole of the purchase money deposited in Court 
— No right to rateable distribution.) 

(’21) AIR 1921 Nag 6 (5) : 17 Nag L R 143. 

(*25) AIR 1925 Oudh 287 (287). 

(’26) AIR 1926 Sind 77 (78). 

(’82) 4 Mad 388 (385). 

(’02) 1 Low Bur Rul 121 (123). 

(’29) AIR 1929 Lah 645 (647). (Application for 
execution after receipt of assets does not lie.) 

(’27) AIR 1927 Pat 262 (258). 

(’81) 6 Bom 16 (18). 

(’09) 13 Cal W N 1177 (1179). (All decree-holders 


applying after receipt — Apart from Section 73 
rateable distribution is proper.) 

(’09) 9 Cal L Jour 210 (214). (Application for 
execution after receipt of assets — No rateable 
distribution.) 

(’06) 33 Oal 92 (97). 

(’99) 26 Cal 772 (775). (Realisation by receiver — 
Application thereafter does not lie.)* 

(’35) AIR 1935 Nag 214 (215) : 31 Nag L R 423. 

(’36) AIR 1936 Cal 390 (391). (Assets in custody 
of Court attached by different decree-holders — 
Section does not apply — Held that still on gene- 
ral principles, the assets must be distributed 
pro rata— AIB, 1917 Cal 13, Poll.) 

(’36) AIR 1936 All 626 (628). (Pact that only a 
few minutes have passed after the receipt of 
assets by the Court when application is made is 
not sufficient to validate claim for rateable dis- 
tribution.) 

[See also (’91) 18 Cal 242 (244,245). (Deirasit of 
25 per cent, is not realisation of assets.) 

(’13) 25 Mad L Jour 601 (601). ] 

3. (’37) AIR 1937 Nag 16 (17) : I L R (1937) 
Nag 420. 

4. (’99) 26 Cal 772 (777). 

5. (’17) AIR 1917 Cal 740 (743) : 44 Cal 789 (798). 

6 . (’20) AIR 1920 Bom 35 (37). 

(’88) AIR 1988 Nag 14 (16) : ILR (1939) Nag 285. 

7. (’26) AIR 1926 Nag 380 (381). 

(’20) AIR 1920 Bom 85 (37). 

(’37) AIR 1937 Nag 16 (17) : ILR (1937) Nag 420 
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(a) Where a fund belonging to tlie defendant is attached before judgment 

and the same is deposited in Court to credit of that suit, it does not 
become assets until the plaintiff, after getting a decree, applies for 
execution and the same is ordered by the Court. The date of receipt of 
assets is the date of the order, ^ If, in the above case, the fund attached 
is lying in Court to the credit of a suit, other than the one in which it 
is attached, it is further necessary that the fund should be transferred 
to the credit of the suit in which it is attached. The date of receipt of 
assets will, in such a case, be the date of the transfer.^ 

Illustration 

A files a suit against B and attaches before judgment certain piccegoods belonging to him. 
The goods are sold by order of the Court under 0. 89 B. fi and the sale proceeds deposited ink i'ourt 
to the credit of .4’s suit. 0, another creditor, files a suit against B and attaches liefore judgment the 
money in deposit in A's suit. He then obtains a decree and applies for oxeemtion. The application for 
execution is ordered but the fund is not transferred to the credit of C’s suit. Subsequent to 'this .1 
obtaius a decree in his suit and applies for execution and the sajne is ordered. Is .4 entitled to rateable 
distribution along with C ? Yes, The reason is that the fund did not become assets in C’s suit, as it 
was not transferred to the credit of his suit, but Vjecame assets in A*s suit when .I’s application for 
execiutiou was ordered, since the fund was already lying to the credit of .4*5 suit.^^ 

But, it has been held by the Patna High Court that where a fund in Court to 
the credit of the judgment-debtor in some other matter, is attached by a decree-holder 
in execution of his decree, the money must bo treated as “ received*’ by the Court in 
execution of the decree as soon as it is so attached although there is no entry in the 
books transferring the money to the credit of the suit in which the decree has been 
passed.^ ^ 

(b) Where the amount belonging to the judgment-debtor in the hands of a 

third person is attached by a prohibitory order under 0. 21 R. 46 and 
the garnishee deposits the amount in Court under 0. 21 R. 46 (3), the 
date of the receipt of assets will be the date on which the garnishee 
makes the deposit P A decree-liolder who applies for execution after 
the deposit, though on the same day as the deposit, will not be entitled 
to claim rateable distribution, as ho did not apply before the receipt 
of assets by the Court/*^^ 

(c) Where moveable property of the judgment-debtor is sold in execution, 

the date of receipt of assets is the date on which the sale lirocoods are 
received by the Court. If the property is sold in several parcels the 
assets will be deemed to bo received on the several dates on which the 
sale proceeds of the several parcels arc respectively paid. Thus, a 


8 . (’23) AIR 1923 Mad 605 (507) ; 46 Mad 506. 

9. (’23) AIR 1923 Mad 505 (507) : 46 Mad 606. 
(’21) AIR 1921 Mad 218 (222, 223) : 44 Mad 100 

(FB). (Dissienting from AIR 1919 Mild 66.) 

(’21) AIR 1921 Mad 481 (483). (More attachment 
of fund does not effect a transfer of the money 
to the credit of the suit in which it is attached.) 
(’28) AIR 1928 Sind 165 (166) : 22 Sind L R 345. 
(’15) AIR 1915 Cal 788(789). (Practice— Applica- 
tion for transfer must be made in the suit to the 
credit of which money is in deposit.) 

(’27) AIR 1927 Bom 247 (250). 

(’27) AIR 1927 Bom 405 (409). (Custody Court 
under 0. 21 R. 52 has no power under S. 73 — 
Transfer to attaching Court necessary.) 


(’30) AIR 1930 Mad 4 (7, 11). 

10 . (’23) AIR 1928 Mad 605 (507) : 46 Mad 506. 
[See however (’22) AIR 1922 Mad 230 (236), 

wherein as a case of first impression, Kumara- 
swami Sastry, J., held that when the fund is 
sent to the Court which in two suits has at- 
tached the fund before judgment, nothing re- 
mains to be done by the decree- holders but to 
apply for payment.] 

11. (’35) AIR 1935 Pat 201 (204). (Dissenting 
from AIR 1921 Mad 218.) 

12 . (’96) 19 Mad 72 (74). 

(’30) AIR 1930 Cal 623 (624) : 57 Cal 736. 

13 . (*96) 19 Mad 72 (74). 


6«etion n 
Note 11 
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decree-holder 'who Applies for execution after the sale of parcels 1 and 
2, but before the sale of parcels 3 and 4, will be entitled to rateable 
distribution of the sale proceeds of parcels 3 and 4, but not of parcels 1 
and 2.1* 

(d) Where immovable property of the judgment-debtor is sold in a single 

lot in execution of a decree, the assets will be deemed to be received, 
7iot on the date when the deposit of 25 per cent, of the purchase money 
is paid under 0. 21 E. 84, but on the date when the balance of the 
purchase money is paid. Thus, a decree-holder who applies for execu- 
tion after the 25 per cent, deposit is made but before the balance is 
l)aid is entitled to come in under Section 73,i® while one who applies 
after the balance is paid will not be so entitled, even if his application 
is before the date of the confirmation of the sale.i" 

(e) Where immovable property of the judgment-debtor is sold in several 

lots in execution of a decree, there is a conflict of opinion as to whether 
the assets are deemed to be received, when the entire amount of the 
purchase money in respect of all the parcels are paid, or whether they 
are deemed to be received on the several dates on which the salo 
proceeds of the several lots are respectively paid into Court. The Madras 
High Court and the Nagpur Judicial Commissioner’s Court have taken 
the former view.i^ In the undermentioned casei® the Calcutta High 
Court followed the decision of the Madras Higli Court, but in a later 
case^® they have adopted the latter view. This later Calcutta case does 
not refer to the earlier case of the same High Court or to the decision 
of the Madras High Court, Nor does it give any reasons for its view. 
In view of the fact that the word ‘assets’ means, in such a case as this, 
the proceeds realised by one order of sale,^ the later decision of the 
Calcutta High Court does not seem to bo based on sound principle. 

( f) As to when assets are deemed to bo realised in cases where permission 

to bid and set-off is given to a decree-holder, see Note 5 to 0. 21 E. 72. 

(g) Where in pursuance of an order passed by a superior Court under Sec- 

tion 63 ante^ assets realised in execution by an inferior Court are 
transferred to the superior Court, the assets are deemed to have been 
received within the meaning of this Section, when they are received 
by the superior Court and not when they are received by the inferior 
Court.2' 


Where the receipt of assets and the application for execution are made on the 
same day^ there is no presumption as to the order of events and it is the duty of the 


14 . (’18) AIR 1918 Lah 75 (76) : 1918 Pun Re 
No. 38. 

15 . (’91) 18 Gal 242 (245). 

(’26) AIR 1926 Mad 872 (875) : 49 Mad 570. 
(Auction-purchaser making default in paying 
full amount— 25 per cent, deposit is asset within 
Section 78.) 

(’12) 85 Mad 588 (589). 

(’21) AIR 1921 Pat 401 (402); 5 Pat L Jour 415. 
(Application while salo is going on lies.) 

(’ll) 15 Cal W N 872 (873, 874). 

(’26) AIR 1926 Nag 880 (888). (Receipt of assets 


maans the receipt of whole of the assets.) 
(’86) AIR 1936 Pesh 164 (165). 

16 . (’82) 6 Bom 16 (18). 

(’25) AIR 1925 Cal 966 (967). 

17 . (’03) 26 Mad 179 (181). 

(’26) AIR 1926 Nag 880 (888). 

18 . (’21) AIR 1921 Gal 801 (802). 

19 . (’25) AIR 1925 Gal 966 (967). 

20. (’26) AIR 1926 Nag 880 (888). 

(’08) 26 Mad 179 (181). 

21 . (’27) AIR 1927 Bom 247 (250). 
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distributing Court to determine the question of priority.*^ 

11a. “And have not obtained satisfaction thereof.” — Whore the decree 
of any of the claimants for rateable distribution has boon partially satisfied, only the 
unsatisfied portion of the decree should be taken into account in considering the ques- 
tion of rateable distribution.^ Even if the partial satisfaction of the decree takes place 
after the application for rateable distribution has been made, such partial satisfaction 
must bo taken into account.* In other words, rateable distribution should be made 
according to the amount due to each decree-holder at the time of the distribution? 

12. Jurisdiction of Court to inquire into the validity of the decree under 
which rateable distribution is claimed. — A and B obtain decrees for money against 
C and apply for execution before the assets are received by the Court. In the proceed- 
ings for rateable distribution A contends that B's decree is collusive, fraudulent and is 
otherwise invalid. Can the Court go into this question ? There is a preponderance of 
judicial opinion to the effect that the Court cannot go into the question.^ The view is 
based on the ground that the Court distributing the assets is only an executing Court 
and as such cannot question the decree.* In Dattatraya Govindseth v. Purshottam 
Narayanseth? Macleod, C. J., observed as follows : “On general principles, the Court 
which would bo merely a distributing agency would not have any ix)wor to deal with 
the question whether any of the decrees had boon obtained by fraud or other improi^er 
moans just as in an ordinary case of execution the Court which executes the decree 
cannot go behind the decree.” But the question as to the validity of the decree can bo 
gone into in a suit under sub-soction 2 of the Section.'^ 

Though an executing Court acting under this Section cannot question the 
validity of a decree under which a claim for rateable distribution is being made, yet, 
where on the face of it such decree is inexecutable against the property from which 
the assets hold by the Court are derived, the Court cannot grant the claim for rateable 
distribution.® 

13. Ri^ht of one deoree-holder to impeach the decree of another. — See 

Note 12. 

14. Insolvency or liquidation, how far affects the ri^ht of rateable 
distribution. — order for rateable distribution under this. Section is not affected 

22. (’10) AIR 1019 Mad 758 (758). 

(’37) AIR 1937 Mad 504 (509). 

Not. 11. 

1. (’34) AIR 1934 Mad 426 (427). (Following 3 
CiU W N 368.) 

2. (’34) AIR 1934 Mad 426 (428). (Following 3 
Cal W N 368— Sale procneds of attached pro- 
perty available to decree-holder but not drawn 
out by him — Decree must be treated ae eatisfled 
to the extent of the eale proceeds.) 

3. (’35) AIR 1935 Nag 214(215): SlNagLR 423. 

Note 12 

1. (’22) AIR 1922 Bom 31 (32): 46 Bom 636 (FB). 

(Overruling 13 Bom 154.) 

(’24) AIR 1924 Nag 39 (40): 19 Nag L R 172. 

(’26) AIR 1926 l*.it 497 (498) : 6 Fat 445. 

(Because the Court acts in its administrative 
capacity.) 

(’34) AIR 1934 Fat 645 (546). (Do.) 

(’18) AIR 1918 Mad 825 (826, 827) : 40 Mad 841 
(843, 845). 

(*27) AIR 1927 Mad 944 (944). 


(’3.5) AIR 1936 Cal 290 (294) : 62 Cal 715 (F B). 
(16 Ind Cas 795; 22 Ind Cas 407 : AIR 1914 
Cal 575 and 11 Cal 42, Overruled.) 

(’38) AIR 1938 Bom 90 (90): IDR (1938) Bom 98. 
[But tee (’12) 17 Ind Cas 940 (943) (Mad).] 

2. (’35) AIR 1935 Cal 290 (294): 62 Cal 716 (FB). 
(’38) AIR 19«8 Bom 90 (90): ILR (1938) Bom 98. 

[8ec also (’20) AIR 1920 Mad 005(612): 43 Mad 
381.] 

3. (’22) AIR 1922 Bom 31(32): 46 Bom 636 (FB). 

4. (’16) AIR 1916 Mad 792 (793) : 38 Mad 221 
(223). (Applying 23 All 313 (F C).) 

(’20) AIR 1920 Mad 605 (613, 614) : 43 Mad 381 
(389, 391, 392). 

(’06) 3 Cal L Jour 385 (386). (Suit held tolieoven 
after order for and before actual distribution.) 

5. (’38) AIR 1938 Bom 90 (90) : ILR (1938) Bom 
98. (Holder of decree which shows on its face 
that it is against an agriculturist is not entitled 
to rateable distribution of assets realised by sale 
of the immovable property of the judgment- 
debtor.) 
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by the subsequent adjudication of the judgment.debtor as an insolvent.^ The reason 
is that from the time of the order of rateable distribution, the money must be treated 
as belonging, not to the judgment-debtor but to the decree-holders in whose favour 
the order was passed. The Official Beceiver could, therefore, no more recover the 
money from the Court which passed the order than from the decree-holder.® As regards 
realisations subsequent to the vesting order, however, they will vest in the Official 
Beceiver or Assignee and will not be available for rateable distribution.® 

An application for rateable distribution presented by an insolvent (in regard to 
a decree passed in his favour before his adjudication) after adjudication and before his 
discharge is competent.^ 

15. Bale eubjeot to mortgage — Mortgagee oannot get rateable dietri- 
bution — Proviso (a)# — Where a property is sold in execution of a money decree 
subject to a mortgage, the mortgagee is really not afifected by such sale, but retains his 
rights to proceed against the property in enforcement of his mortgage.^ He will not, 
therefore, as a mortgagee, be entitled to share in the proceeds of the sale along with 
other decree. holders.® If, however, he holds also a money decree, he is not barred from 
sharing, as a money decree-holder, in the rateable distribution.® He can also waive his 
right on the mortgage and claim to participate in the assets as a money decree-holder,^ 
See Note 6 above. 

A sale subject to a mortgage means a sale expressly made subject to the 
mortgage, i, e., by the certificate of sale.® 


16. Sale free of mortgage — Rights of mortgagee — Proviso (b). — A 

mortgagee has an alternative remedy under this Section of consenting to a sale of the 
property free of his mortgage and having the same right in the sale proceeds as he had 
against the property.^ But the mortgage must be a valid one® and the sale must have 


Note 14 

1. (1900) 27 Cal 351 (853). 

(’22) AIR 1922 Mad 81 (81, 82). (Because the 

money belongs to judgment-creditors from the 
time of such order.) 

(’19) AIR 1919 Cal 43 (44). 

(’92) 15 Mad 872 (377, 378). 

(’16) AIR 1916 Oudh 274 (275): 18 Oudh Gas 268. 
(Sale proceeds realised before adjudication can- 
not be claimed by receiver.) 

(’16) AIR 1916 Oal 918 (919): 43 Cal 586 (590). 
(Assets received before liquidation — Liquidator 
cannot claim against decree- holder.) 

2. (’22) AIR 1922 Mad 81 (31. 32). 

3. (1900) 27 Cal 351 (353, 364). 

(’02) 29 Cal 428 (482) (F B). (Mere mt of attach- 
mont will not give the creditor priority over the 
Official Assignee— Overruling 28 Cal 419.) 

(’97) 21 Bom 205 (219). (Right of Official Assignee 
prevails over attaching creditors.) 

(’16) AIR 1916 Oudh 274 (27.5): 18 Oudh Cas 268. 

4. (’39) AIR 1939 Mad 196 (198). 

Note 15 

1. (’06) 3 Low Bur Rul 258 (260). 

(’67) 7 Suth W R .309 (311). (The mere fact that 
the mortgagee applies for and obtains the resi- 
due of the sale proceeds after all the judgment- 
creditors have been fully satisned, does not take 
away his right to enforce his lien for the 
balance due.) 

(’88) 5 All 566 (668). (Para.l of S.73 has reference 


only to sales in execution of simple money decrees.)/ 
(’84) 10 Cal 567 (576). 

2. (’83) 5 All .566 (568). 

(’85) 11 Cal 718 (729). 

(’66) 6 Suth W R Misc Rul 13 (13). 

(’19) AIR 1919 Low Bur 124 (126). 

(’70) 14 Suth W R 209 (209). 

(’71) 16 Suth W R 806 (306, 307). 

(’74) 21 Suth W R 86 (87). 

3. (’19) AIR 1919 Oudh 851 (352) : 22 Oudh Cas 
150. (Simple money decree for interest due on 
the mortgage.) 

4. (’70) 14 Suth W R 209 (210). 

5. (’81) 6 Bom 470 (477). 

(’74) 21 Suth W R 43 (44). (Case under the Code 
of 1869 — Subject to a mortgage, in the proviso, 
moans sold ’’with notice of the mortgage.”) 
Note 16 

1. (’83) 5 All (.566) (568). 

(’30) AIR 1930 Mad 188 (141): 53 Mad 670. (Rule 
applies to mortgagee who is also a simple money 
decree-holder but the two debts must be distinct 
and not identical.) 

[S«e (’37) AIR 1937 Oudh 270 (272). (Money 
decree-holder and mortgage decree-holder agree- 
ing to sale in execution of money decree and to 
rateable distribution at the time of sale — Mort* 
gage decree-holder entitled to same interest in 
sale proceeds as in property sold.)] 

2. (’24) AIR 1924 Pat 484 (486). 
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been validly held by the Court? Where a private alienation is made with the sanction 
of the executing Court, this proviso does not apply.^ 

The consent of the mortgagee is necessary for a sale under this proviso. A sale 
without notice to the mortgagee and without his consent will not prejudice his rights 
in any way.^ If the mortgagee consents but the fact of mortgage or the amount of 
mortgage money is disputed, the Court should make a summary enquiry under 0. 21, 
B. 66 (4) and state the result of the inquiry in the proclamation of sale." 

An order for sale under this proviso must have specific reference as to the 
person from whose encumbrance it will be sold free and there must be express direction 
or notice to purchasers that the property is to be so sold.^ 

Where a property is sold under this proviso the auction-purchaser becomes ihe 
absolute owner thereof, the mortgagee’s rights being transferred to the sale proceeds in 
Court.® But the mortgagee cannot thereby obtain an order for payment of the amount 
due to him under the mortgage.® He must enforce his rights by way of suit?^ 

The words “any property” in clauses (a) and (b) of the proviso, as contra- 
distinguished from “immovable property” in clause (c), shows that a mortgage of 
moveables is included therein.^^ 


17. Sale in execution of decree on mortgage — Mode of applying the sale 
proceeds — Proviso (c). — This proviso applies only where any immovable property 
is sold in execution of a decree ordering its sale for the discharge of an incumbrance 
thereon? The words “ an incumbrance ” mean only the incumbrance sued on and not 
other incumbrances.^ A executes a first mortgage in favour of X, a second mortgage in 
favour of Y and a third mortgage again in favour of X. X sues on the first mortgage, 
obtains a decree and sells the property, Y applies for payment to him out of the surplus 
remaining after the first mortgage sued on is paid off. He is entitled to bo so paid in 
priority to the third mortgage of X? But the words of the proviso are general and 
apply not only to a pre-existing incumbrance, i,e. an incumbrance existing independently 
of the decree ordering the sale of the property but also to an incumbrance which is 
created by the decree itself, as for instance, a charge created by the decree ordering 


3. (*99) 22 Mad 241 (245). (Sale in contravention 
of S. 99 of the Transfer of Property Act— S. 73 
does not apply.) 

(’24) AIR 1924 Lah 132 (135). (Sale not by the 
Court but by private alienation.) 

4. (’24) AIR 1924 Lah 132 (135). 

(’67) 8 Suth W R 501 (501). 

5. (*19) AIR 1919 Upp Bur 18 Il9) : 3 Upp Bur 
Rul 139 (140, 141). 

(’06) 3 Low Bur Rul 258 (260). (Where a money 
decree- holder applies for such sale, notice must 
be given to the mortgagee.) 

(1865) 2 Suth W R Misc App 21 (21). 

(’06) 3 Low Bur Rul 275 (278). 

(’84) 10 Cal 567 (575). 

6 . (’19) AIR 1919 Upp Bur 18 (19) ; 3 Upp Bur 
Rul 139. 

(’06) 3 Low Bur Rul 275 (277). 

[See (’82) 6 Bom 584 (585).] 

7. (’84) 10 Cal 567 (576). 

8. (’06) 3 Low Bur Rul 258 (260). 

9. (’20) AIR 1920 Low Bur 107 (108) : 10 Low 
Bur Rul 398. 

(’15) AIR 1915 Low Bur 100 (100). (If he is paid 
out, a suit for refund will lie.) 


(’97-01) 2 Upp Bur Rul 276 
[See (’ll) 10 Ind Cas 552 (552) (Mad). (Nor is 
there any duty on him to draw the amount 
and apply it in part satisfaction of his claim — 
He will bo entitled to interest on sale proceeds 
until recovery.)] 

10. (’20) AIR 1920 Low Bur 107 (108): 10 Low 
Bur Rul 898. 

11. (’24) AIR 1924 Cal 990 (991). 

Note 17 

1. (’90) 1890 All W N 194 (195): 13 All 76. (Col- 
lector receiving rents and profits as receiver — 
Property not sold— -Proviso docs not apply.) 

(’33) AIR 1933 Lah 48 (50): 14 Lah 243. (Decree 
directing sale of mortgaged property and if sale 
proceeds are insufiicient giving personal remedy 
is a mortgage decree.) 

(’15) AIR 1915 Gal 380 (381) : 19 Cal W N 535 
(536). (Clause (c) applies only when the litigant 
has himself obtained a decree and applied for 
rateable distribution.) 

2. (’90) 12 All 546 (547). 

3. (’90) 12 All 546 (547). 
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the sale of the property in enforcement of such charge.^ After discharging the interest 
and principal money due on the mortgage in discharge of which the sale is held, the 
surplus proceeds are to be applied in discharging the amounts due on subsequent 
incumbrances, if any, and not of prior incumbrances.^ If there are several subsequent 
incumbrances, the proceeds are to be applied in satisfaction of such incumbrances 
according to their priority? The amount due under the subsequent incumbrances must 
have been ascertained? 

If, even after the payment of subsequent incumbrances, thore is a surplus, it 
should be applied rateably between the money decree-holders. These latter should, as 
the proviso says, have applied for execution of their decrees prior to the sale of the 
property.® Where there is a competition between an incumbrancer and a money decree- 
holder, the Court should satisfy itself that the former is lawfully entitled to priority 
over the latter.® An incumbrance, for instance, which came into existence pending an 
attachment by a money decree-holder, cannot be given priority over the latter.^® 

Where a sale takes place in execution of a mortgage decree, the sale cannot be 
stopped as soon as the amount of the mortgage decree is realised. The sale of the rest 
of the property also should continue as the money decree-holders are entitled to be paid 
out rateably from out of the surplus.^' 


18. Suit for refund of assets — Clause (2). — As already seen, an order 
under this Section does not constitute a conclusive adjudication of the rights between 
the parties.^ Clause (2) enacts that a suit will lie for refund of assets wrongly 
distributed.^ Where the assets are not liable to be rateably distributed at all^ this 
clause will not apply.® A executes a first mortgage in favour of J5, a second mortgage 
in favour of G and a third mortgage again in favour of J5. B files a suit on his first 
mortgage, obtains a decree and in execution thereof sells the mortgaged property. There 
is a surplus in Court after satisfying the decree. B then obtains a decree on his 
subsequent (third) mortgage and in execution of that decree draws out the balance in 


4. (’35) AIR 1935 Mad 713 (713). 

5. (’83) 5 All 566 (568). 

[See also (’03) 30 Cal 953 (957).] 

6. (*85) 7 All 378 (381). 

(’86) 9 Mad 57 (60). (Possessory mortgagee elect- 
ing to convert interest into rent payable by the 
mortgagor — Arrears of rent not a charge oh the 
property which can be given priority over a sub- 
sequent incumbrance.) 

7. (’06) 33 Cal 92 (97). 

(’27) AIR 1927 All 467 (468) ; 49 All 636. (The 
validity or existence of such incumbrances must 
also be determined and if necessary, in a sepa- 
rate suit.) 

8. (’20) AIR 1920 Bom 36 (37). 

(’32) AIR 1932 Bom 622 (624). (That is prior 
to the date on which the highest bid is accepted.) 
(’94) 21 Gal 809 (816). 

9. (’21) AIR 1921 Cal 801 (803). 

10. (’21) AIR 1921 Cal 801 (803). 

11. (’07) 17 Mad L Jour 80 (81). 

Note 18 

1. See Note 2 above. 

[See (’75) 14 Bong L R 425ii (426n).] 

2. (’24) AIR 1924 Mad 97 (98). (Suit lies oven 
though he is a decree-holder and not application 
under Section 47.) 

(’86) 9 Mad 57 (60). 


(’24) AIR 1924 Lah 70 (70). 

(’17) AIR 1917 All 276 (280) : 39 All 322 (333). 
(’91) 13 All 383 (385). (Suit by auction-purchaser 
for refund of purchase price.) 

(’15) AIR 1915 Mad 405 (407); 39 Mad 62 (66, 67). 
(’15) AIR 1915 Mad 547 (548). (Suit and not 
revision lies.) 

(’10) 8 Ind Cas 1176 (1179) : 1 Upp Bur Rul 53. 
(’97) 1 Cal W N 633 (636). (Suit and not a revi- 
sion lies.) 

(’88) 11 Mad 856 (359). (Against a decree-holder 
who has purchased with permission to set of! but 
who refuses to deposit sale proceeds.) 

(’10) 7 Mad L Tim 232 (232). (Suit for refund of 
purchase price of judgment-debtor’s interest.) 
(’73) 19 Suth W R 255 (260). 

(’71) 15 Suth W R 219 (220). 

(’68) 9 Suth W R 614 (515, 516) (P B). 

[See also (’33) AIR 1933 All 666 (669).] 

3. (’22) AIR 1922 Mad 99 (100). (A obtained a 
decree against B and in execution thereof attached 
money l^longing to B — Other decree-holders of 
B applied and obtained rateable distribution*- 
Money was distributed-*On appeal order was set 
aside — Held A's remedy for refund of money so 
distributed was not by a suit under S. 78 (2) but 
by application under S. 151.) 

(’33) AIR 1983 Pat 277 (278). 
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Court. C, the second mortgagee, who was not made a party to B's second suit, then files 
a suit against B for recovery of the amount withdrawn by B on tlie ground that ho is 
entitled to a prior charge thereon. Such a suit is not one under clause (2).* Tho reason 
is that the assets after paying B’s first decree were payable to subsequent incumbrancers 
in order of priority and not rateably. 

In the undermentioned case® it was doubted by the Oudh Chief Court whether, 
in view of tho language of tho clause, it applies to cases where the right of tho person, 
who has been paid the assets, to receive rateable assets is not denied. 

In a suit for refund under clause (2) it is for the Court to decide whether, 
having regard to all the equities between the parties, the plaintiff will be entitUnl to 
recover or not.® And, in order to enable the Court to adjudicate uijon and settle 
effectually and completely all the questions involved, it is necessary that all tho decree- 
holders who have obtained rateable distribution should be impleaded as parties to 
the suit.^ 

A suit under this clause is not one for setting aside tho order for distribution® 
and therefore need not bo brought within one year from tho date of tho order under 
Article 13 of tho Limitation Act.® It is virtually a suit for money had and received 
and can bo brought within three years from the date of the receipt of the assets by 
the defendant.^® The cause of action for tho suit is tho wrongful receipt by tho defendant 
and, consequently, a suit does not lie whore merely an order for payment is made, but 
tho money is not actually paid.’^ 

Where tlio dispute arising under clause (2) arises between tho judgmont-dobtor 
on the one hand and the docreo-holdor or decree-holders on the other, it has been held 
by tho Calcutta High Court that the matter falls under Section 47 of tlio Code and 
that a suit is consequently barred.^- Where, however, the dispute is between rival 
decree-holders, Section 47 will not apply and tho suit is not barred. 

The Calcutta^'*' and Allahabad^® High Courts have held that a suit of this nature 
is not cognisable by a Court of Small Causes. The Madras High Court, on tlio other 
hand, has hold that it is cognisable.^® 

In the undermentioned case,^" the Madras High Court, having regard to the 


<’20) AIR 1920 Mad 403 (404). (Obiter.) 

[But tee (’39) AIR 1939 All 545 (548) : 1939 A 
W R H (3 427 (431). (The terms of fiub-B. 2 
to S. 73, 0. P. Code, are wide enough to cover 
a case where the plaintiti claims that he is 
entitled to all the assets in the custody of the 
Court and that the defendant, who claims and 
obtains rateable distribution, is nut entitled 
thereto.)] 

4. (’14) 41 Cal 654 (GGl) : 41 Ind App 45 (P C). 

5. (’38) AIR 1938 Oudh 12 (13). 

6. (’68) 9 Suth W R 514 (515, 51G). 

(’05) 8 Oudh Cas 86 (90). (The word “entitled” 
means entitled under this Section.) 

7 . (1900) 27 Cal 493 (497, 498). 

(’86) 13 Cal 159 (162). 

(’76) 23 Suth W R 434 (434). 

8. (’01) 23 All 313 (322) : 28 Ind App 203 (P C). 

9. (’01) 23 All 313 (323) : 28 Ind App 203 (P C). 
(The decisions in 13 Gal 159 and 1 All 833 (F B) 
are no longer good law.) 

(’91) 15 Bom 438 (440). 

(’99) 1 Bom L R 795 (797). 

<’95) 1895 Pun Be No. 65, p. 827. 


[See also (’37) 1937 Mad W N 480(487). (Suit not 
governed by Art. 11 but may l)e brought within 
three years of actual distribution.) 

10. (’15) AIR 1915 Mad 405 (407): 39 Mad 62(66). 
(’10) 7 Mad L Tim 232 (232). 

(’31) AIR 1931 Rang 56 (58) ; 8 Rang 485. 

(’17) AIR 1917 All 276 (279, 280) : 39 All 322. 

11. (’86) 11 Cal 718 (727). 

(’97) 1897 Pun Re No. 43. p. 195. 

(’97) 7 Mad L Jour 277 (279). 

(’18) AIR 1918 All 327 (327). 

(’21) AIR 1921 Nag 60 (62). 

(’31) AIR 1931 Pat 359 (360. 361) : 10 Pat 830. 
(Order directing decree- holder auction -purchaser 
with permission to set o (I. to dc^x^sit amount due 
to rival decree-holder is executable.) 

12 . (’98) 2 Cal W N 429 (431). 

13 . (’24) AIR 1924 Mad 97 (98). 

14 . (’80) 5 Gal 494 (497). 

(’84) 10 Cal 388 (390). 

15 . (’85) 7 All 378 (880). (Contra 8 All 59 which 
was not however referred to.) 

16 . (’86) 9 Mad 250 (251). 

17 . (’35) AIR 1935 Mad 988 (995). 
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expression "to compel him to refund the assets" in this clause, was inclined to bold that 
the plaintiff cannot ask for interest on the assets till the date of the suit. 

10. Priority of debts — Clause (3). — It has been seen in Note 2 above that 
under Sections 270 and 271 of the Code of 1859 the creditor who first attached the 
property had a statutory priority, over the others, to have his debt satisfied in full.^ 
It has also been seen that the law was changed by the Code of 1882 and that now all 
the decree-holders are placed on the same footing regardless of the order of attachment.^ 
A obtains a decree personally against B. C obtains a decree against B making him 
liable to the extent of the assets of his father in his hands. C cannot claim any priority 
against 

In cases not coming under Section 73 but under 0. 21 B. 52 as, for instance, in 
a case where assets have been received before any of the contending decree-holders 
have applied for execution, there is a conflict of decisions as to whether such assets are 
liable to rateable distribution. As to this, see Note 6 to 0. 21 B. 52. 

In the undermentioned case^ a patnidar brought to sale a darpatni tenure in 
execution of a decree for arrears of rent of such tenure. After satisfaction of the decree, 
the surplus proceeds were left in Court. The patnidar then obtained another decree 
against the same darpatnidar for arrears of rent accruing for a subsequent period in 
respect of the same tenure. It was held that the patnidar had no further lien for rent 
after the sale of the darpatni tenure, that the decree for rent in his favour was only a 
money decree, and that he was not entitled to any priority in respect of such decree, 
and that the surplus sale proceeds in Court wore liable to be divided rateably among, 
all persons who had taken out execution of money decrees against the same judgment- 
debtor and had not obtained satisfaction. 

It is a general principle of law that claims of the Crown or State are entitled to- 
precedence over all other claims.® A judgment-debt due to the Crown is entitled to 
priority over all other decrees.® But the clause does not confer any jurisdiction on 
the executing Court to entertain a claim on behalf of the Government in the absence 
of any decree in support of it.^ In Oudh Commercial Bank Ltd, v. Secretary of State? 
Bhide, J., of the Lahore High Court observed as follows : 

“I am unable to see that this sub-section confers any jurisdiction on the 
executing Court to entertain a claim on behalf of the Government in the absence of 
any decree in support of it. The sub-section only saves the rights of the Government, 
independent of the Section, such as they might be and merely appears to have reference 


Note 19 

1. Sec also the folloxcing cases : 

(1865) 2 Suth W R Misc App 48 (48). 

(’67) 8 Suth W R 416 (420). 

(*69) 5 Mad 11 C R 113 (114). 

(’71) 6 Mad n C R 348 (349). 

(’72) 17 Suth W R 23 (24, 26). 

(*74) 21 Suth W R 194 (195). 

(’78) 3 Bom 217 (219). 

(’87) 10 Mad 67 (61). 

2. See also the following cases : 

(’16) AIR 1916 Mad 792 (794) : 38 Mad 221 (225). 
(’17) AIR 1917 Cal 13 (18) : 44 Cal 1072 (1085, 1090). 
(’21) AIR 1921 Cal 801 (804). 

(’21) AIR 1921 Oudh 176 (183). 

(’36) 40CalWN 1249. (Attachment of same decree 
for money by several decree- holders — Attach- 
ment effected prior to deposit of money under 
attached decree — Right of rateable distribution 


— Decree-holder who starts the first execution 
cannot claim the benefit of the entire amount 
deposited by reason of 0. 21 R. 63 (2), which 
Rule contemplates only cases where a decree for 
money is attached by a sole decree-holder.) 

3. (’18) AIR 1918 Mad 612 (613). 

4. (’80) 6 Cal 494 (497). 

5. See (’37) AIR 1937 Rang 380 (382) : 1937 
Rang L R 344. 

6. (’68) 6 Bom H C R (O C) 23 (64). 

(’83) AIR 1933 Sind 368 (369) : 27 Sind L R 444. 
(’76) 1 Bom 7 (9). (Court-foe in pauper suits.) 

(’36) AIR 1936 Mad 602 (603) : 69 Mad 872. 
(Court-fee in a pauper suit ordered to be paid 
by defendant — 0. 33 R. 10 does not have the 
effect of restricting the right of the Government 
to the subject-matter of the pauper suit.) 

7. (’35) AIR 1936 Lah 819 (820). 

8. (’36) AIR 1986 Lah 319 (320). 
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to the right of priority y^hich can be ordinarily claimed in respect of debts due to the 
Crown.** 

But, where c^tain moveable property of the judgment-debtor was attached 
by the Court and was in the custody of the Court and the Collector attached such 
property under Section 46 sub-section 2 of the Income-tax Act of 1922 in enforcement 
of the claim of the Crown for income-tax against the judgment-debtor, it was hold that 
the matter was governed by 0. 21 R. 62 and that the Crown was entitled to priority 
and that the income-tax must be paid in preference to the claims of the persons 
holding decrees against the judgment-debtor.^ 

A debt duo to a co-oi)erativo society under Section 19 of the Co-operative 
Societies Act is entitled to no priority as such over other judgment-debts and the 
society cannot make any claim under Section 73 unless it gets a decree or a chaige 
under Section 20 and applies for execution as in the case of other creditors.^® 

The costs of realisation of the assets will have to be paid in priority to the 
other debts. The words “costs of realisation** do not, however, include a previous 
mortgage amount paid off by the decree-holder.'^ 

20. Debts due to the Crown. — See Note 19. 

21. Debts due to Co-operative Society. — See Note 19. 

22. Mode of distribution. — In practice difhculties may arise as to the actual 
working out of the rateable distribution between the various decree- holders. The 
following illustrations will make the matter clear : 

Illustrations 

1. X and Y obtain decrocs for the recovery of Bs. 1000 each against two brothers A and B. 
M and N obtain decrees for Bs. 800 and 600 respectively against B alone. All the decree-holders 
attach the joint family property belonging to A and B. The property is sold in execution and the 
sale proceeds Bs. 1600 are roxteived in Court. How is the amount to be distributed ? So far as B is 
concerned it must be taken that only his interest, namely, one-half, in the property was sold. .... 
The principle of distribution to bo adopted is as follows: — Divide the sale proceeds into two halves, 
distribute one-half, namely Bs. 800, belonging to A between X and Y each being given Rs. 400. The 
decree amounts now duo to X and Y must for purposes of further distribution be taken to bo Bs. 600 
each. B’.s half share, vi/,. Rs. 800, must now bo ratcably distributed between .V, Y, M and N in the 
proportion of 600 : 600 : 800 : 600.1 

2. A' obtains a decree against the estate of F in the hands of J, B and 0 who represent only 
three- fourths of the estate of F, Y obtains a decree against the same estate in the hands of all the 
heirs. The property is sold in execution of Y*s dcvjree, and X applies for rateable distribution. The 
amount to bo rateably distributed l)etwccn X and Y is only three- fourths of the amount recovered in 
execution of Y’s decree.* 

See also the undermentioned case,*’ 

Rateable distribution should be mjide according to the amount duo to each 
decree-holder at the time of distribution.^ See also Note 11a, ante. 

An order for rateable distribution is enforceable by summary process in execution.** 


9. (*37) AIB 1937 Bang 380 (382) : 1937 Bang 
L B 344. 

10 . (*15) AIB 1915 Cal 197 (197): 42 Cal 377 (380). 

11 . (’81) 6 Cal 663 (666). 

Note 22 

1 . (’28) AIB 1928 Mad 862 (363). 

(’84) AIB 1984 Mad 426 (428) : 58 Mad 59. 

2 . (’18) \1B 1918 All 827 (827). 

3 . (*84) AIB 1934 Mad 426 (427): 58 Mud 59. (X 
holding decree against A and Ji^Y holding 
decree against A alone — Properties of A and B 


sold in execution of A’s decree — Y is entitled to 
rateable distribution only in respect of the pro- 
ceeds of A*s share of the properties.) 

4 . ( ’35) AIB 1935 Nag 214 (215): 81 Nag LB 423. 

5 . (*37) AIB 1937 Nag 383 (384) : I L B (1937) 
Nag 466. (Decree-holder allowed to bid and to 
set off against purchase money his rateable share 
and directed to deposit rateable share due to 
another decree- holder —The order to deposit can 
be enforced by summary process— Ordering re-sale 
on failure to deposit is not proper remedy: AIB 
1931 Pat 359, Followed.) 
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aaa. Appropriation of amount reoaivod by way of rateable distribution. 

— A decree-holdor is not entitled to appropriate the sum he receives by vray of rateable 
distribution in any vray he likes. What he receives goes towards ‘the payment of every 
rupee of his debt.^ 

Illustration 

A obtains a decree against B and C. The decree a^wards A a certain sum of money payable by 
B and also a further sum by way of costs payable by B and C. A receives a certain sum by way of 
rateable distribution under the decree. A is not entitled to appropriate the whole of this amount 
towards the amount of the decree proper and proceed against C for the entire amount of the costs on 
the footing that such amount has not been reduced by the rateable share received. Both the items in 
the decree debt must be deemed as reduced pro tanto,^ 


83. Applloation for rateable distribution is one for a step-in-aid of 
ezeontion. — It has been seen in Note 8 above that a mere application for rateable 
distribution is not one for execution. Such an application however can be a step-in-aid 
of execution under Article 182 of the Limitation Act.* 


24. Appeal. — An order under this Section is not appealable as an order} It 
will be appealable as a decree it the conditions of Section 47 are satisfied.* Where such 
an order determines questions between parties, i. e., between the judgment-debtor on 
the one hand, and the decree-holder on the other, it will fall under Section 47 and 
become appealable as a decree.* It follows that an order determining a question between 
rival decree- holders will not loe appealable as a decree* unless such question is also 
one between the judgment-debtor and the decree-holders, in which case it would be 
appealable.* So also, an order under the Section which affects not only the rival decree-- 


Note 22a 

1. (’39) AIR 1939 Mad 268 (269) : 1 1> B (1939) 
Mad 301. (Bardwell t. Lydall, (1831) 7 Bing 489; 
131 K B 189, Poll.) 

2. (’39) AIB 1930 Mad 268 (269) : I L R (1939) 
Mad 301. 

Note 23 

1. (’29) AIR 1929 Nag 148 (150) ; 25 NagL B 94. 
(’04) 8 Cal W N 882 (385). 

(’01) 23 All 313 (323) : 28 Ind App 203 (P C). 

Note 24 

1. See Section 104 and O. 43 R. 1. 

(’92) 14 All 210 (211). 

(’88) AIR 1938 Lah 307 (308). 

(’36) AIR 1986 Lah 181 (181). 

2. (’18) AIB 1918 Mad 1322 (1324). (Decision in 
respect of invalidity of execution or non-liability 
of fund for distribution is virtually one under 
Section 47.) 

(’27) AIR 1927 Lah 100 (101) : 8 Lah 35. (Order 
dismissing application for execution in toto.) 
(’15) AIR 1915 Cal 658 (659) : 42 Cal 1 (9). (Order 
rejecting an application lor rateable distribution 
as between two rival decree-holders is not 
appealable.) 

(’21) AIR 1921 Pat 401 (402) : 5 Pat L Jour 415. 
(Order rejecting an application under S. 73.) 
(’09) 36 Cal 130 (133). 

(’24) AIR 1924 Cal 801 (803) : 61 Cal 761 (767, 
771, 773.) 

(’35) AIR 1935 Lah 302 (303); 16 Lah 990. 

3. (’16) AIR 1916 Mad 20 (21, 22) : 39 Mad 670 
(673). 

(’31) AIB 1931 Bom 252 (253). 


4. (’22) AIR 1922 Mad 99 (99). 

(’68) 9 Suth W R 514 (516) (PB). 

(’29) AIR 1929 Rang 198 (200). 

(’29) AIR 1929 Lah 645 (647). 

('32 AIR 1932 Lah 96 (96). 

(’14) AIR 1914 Mad 437 (437). 

(’09) 36 Cal 180 (132, 133). 

(’10) 12 Bom L R 365 (366). 

(’31) AIR 1931 Bom 350 (351): 55 Bom 473. 

(’21) AIR 1921 Fat 401 (402): 5 Pat L Jour 415. 

(’92) 14 All 210 (211). 

(1863) 1868 Suth W R 8p No. 116 (117) (PB). 

(1865) 2 Suth W R Misc 41 (42). 

(’66) 6 Snth W R Misc 74 (75). 

(’74) 21 Suth W R 194 (194). 

(’37) AIR 1937 Rang 184 (135). 

(’36) AIR 1936 Posh 52 (68). 

(’36) AIR 1936 Mad 136 (137): 59 Mad 399. 

(’88) AIB 1938 Lah 801 (803). 

(’35) AIB 1935 Lah 302 (803); 16 Lah 990. 

(’36) AIB 1986 All 626 (628). (Order that a cer- 
tain decree-holder is not competent to make an 
application for rateable distribution is not appeal- 
able.) 

[See also (’76) 1 All 383 (337) (PB).] 

[See however (’31) AIR 1931 Pat 859 (860) : 10 
Pat 830. (Order not refusing rateable distribu- 
tion but refusing execution of an order forrate- 
able distribution, held appealable.) 

5. (’12) 86 Bom 156 (163). 

(’84) AIR 1934 Pat 860 (851). (Decree in rent 
suit by one cosharer imploading other cosharers 
also— Decrees obtained by other cosharm also 
— Decision on question of rateable distribution 
in execution is appealable.) 
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holders inter se but also the surety for the judgment-debtor, an appeal will lie from 
the order under Section 47 read with Section 145 of the Code.® 

25. Reyision. — A wrong order of distribution can be contested in a suit under 
clause (2). This other remedy being open, the High Courts will not, as a general 
rule, interfere in revision in such cases.^ This, however, does not moan that they cannot 
interfere in revision.^ Where the lower Court acts without jurisdiction or declines to 
exercise jurisdiction,^ or the remedy by suit is so inconvenient as to practically amount 
to no remedy,* or is manifestly wrong,® or the result of the suit, if brought, would be 
definite success,® a revision will He. Where the Court sets aside the order, it can order 
the amount wrongly paid to be returned to Court.^ 


(*16) AIB 1916 Mad 20 (21, 22): 89 Mad 570. 

(*31) AIR 1931 Bom 252 (253). (Following 86 
Bom 156 and AIR 1916 Cal 658.) 

(’31) AIR 1931 Bom 860 (351): 55 Bom 473. 

(’32) AIR 1932 Lah 96 (96). 

(’38) AIR 1938 Pesh 63 (65). (Order treating exe- 
cution application as ultra vires on ground that 
agent who filed it had no locus standi — Such 
order affects judgment-debtor and hence is 
appealable.) 

(’39) AIR 1939 Bom 112 (114) : I L R (1939) 
Bom 133. 

6 . (‘39) AIR 1939 Bom 112 (114) : I L R (1939) 
Bom 133. 

Note 25 

1 . (’21) 60 Ind Oas 371 (372) (Lah). (Disallowing 
or allowing claim for rateable distribution.) 

(’33) AIR 1933 Sind 329 (330) : 27 Sind L R 
190. (But order under this Section is not a 
ministerial act.) 

(’08) 1908 Pun L R No, 119, p. 366 (367) : 1906 
Pun Re No. 128. 

(1897-1901) 2 Upp Bur Rul 274. 

(’94) 4 Mad L Joiir 87 (88). (Mere fact that deci- 
sion is erroneous docs not justify revision.) 

(’97) 1 Cal W N 633 (635). (Mere mistake of law). 
(’05) 2 All L Jour 370 (371). (Error in the exercise 
of jurisdiction.) 

(’12) 1912 Pun L R No. 176, p. 565. 

(’12) 17 Ind Cas 389(389) (Mad). (Wrong decision 
on question of law, no ground.) 

(’05) 1905 Pun Re No. 65, p. 218: (1905) Pun L 
R No. 130, p. 468. (A misapprehension of law or 
fact, no ground.) 

(’32) AIR 1932 Lah 96 (97). 

(’30) AIR 1936 Pesh 52 (53). 

(’36) AIR 1936 Oudh 185 (187): 12 Luck 52. 

(’35) AIR 1935 Lah 971 (971). 

(’34) AIR 1934 Mad 426 (427): 58 Mad 59. 

[See (’33) AIR 1933 Pat 277 (278). (In cases 
where suit does not lie, revision is open.)] 

2. (’07) 10 Oudh Cas 129 (131). 

(’33) AIR 1983 Lah 48 (49): 14 Lah 243. 

(’33) AIR 1933 Pesh 62 (52). (Interference in revi- 
sion even if other remedy is open is proMrwhen 
circumstances justify such interference.) 

(’15) AIR 1915 Mad 547 (547, 648). 

(’09) 9 Cal L Jour 210 (215). 

(’26) AIR 1926 Mad 179 (181). 

(’28) AIR 1928 Mad 362 (862). 

(’28) AIR 1928 Rang 163 (164): 6 Rang 582. 


(’26) AIR 1926 Nag 380 (881). (Against an order 
rejecting an application.) 

(’39) AIR 1989 l^m 112(114): ILR (1939) Bom 133. 

3. (’ll) 15 Cal W N 872 (876). (Refusal to exer- 
cise jurisdiction — Fact that such refusal is based 
upon misapprehension of the true effect of statu- 
tory provision is immaterial.) 

(’34) AIR 1934 Oudh 110 (111). (Disallowing 
rateiible distribution in defiance of predecessor’s 
order is illegal exercise of jurisdiction.) 

(’07) 10 Oudh Cas 129 (131). 

(’09) 32 Mad 334 (335). (Refusing to grant rate- 
able distribution to a person who is entitled to 
it is declining to exercise jurisdiction.) 

(’22) AIR 1922 Cal 19 (21). 

(’14) AIR 1914 Upp Bur 15 (16). (Attachment of 
property situated outside Court's jurisdiction.) 
(’09) 4 Ind Cas 52 (53) (Cal). 

(’92) 15 Mad 372 (376). (Not entertaining appli- 
cation at all.) 

(’69) 11 Suth W R 64 (55, 66). (Court sotting 
aside its own order for rateable distribution 
without jurisdiction — High Court iutorforoti — 
S. 15, Charter Act.) 

(’35) AIR 1985 Pat 201(202). (Taking wrong view 
of S. 73 is not declining to exercise jurisdiction.)’ 
(’39) AIR 1939 Mad 196 (196). (Jlcclining to 
entertain application duo to misapprehension of 
the true effect of statutory rules contained in 
the Civil Procedure Code.) 

(’38) 177 Ind Cas 269 (270) (Pat). (In execution a 
sum attached and brought into Court by one 
decree- holder — Court declining to order rateable 
distribution in favour of other decree- holder w'ho 
had also taken out execution, on ground that 
sum was not assets in hands of Court — Sum 
held assets capable of distribution.) 

(’36) AIR 1936 Mad 91 (93): 59 Mad 303. 

4. (’05) 2 All L Jour 370 (371). 

(’82) AIR 1932 All 411 (412): 54 All 516. 

(’82) 4 Mad 383 (384). 

5. (’26) AIR 1926 Mad 179 (181). (Manifest 
error.) 

(’27) AIR 1927 Mad 1030 (1030). 

(’27) AIR 1927 Mad 944 (944). 

6. (’27) AIR 1927 Mad 944 (944). 

(’09) 32 Mad 334 (336). (Refusal of rateable distri- 
bution application, because judgment-debtor haa 
other properties.) 

7. (’16) AIR 1916 Cal 264 (265). 

(’81) AIR 1981 Pat 405 (408): 11 Pat 250. 
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Bi^istakoe to Execution 

74. C S. 330.] Where the Court is satisfied that the holder 
_ . . of a decree for the possession of immoveable 

property or that the purchaser of immoveable 
property sold in execution of a decree has been resisted or obstructed 
in obtaining possession of the property by the judgment-debtor or 
some person on his behalf and that such resistance or obstruction 
was without any just cause, the Court may, at the instance of the 
decree-holder or purchaser, order the judgment-debtor or such 
other person to be detained in the civil prison for a term which 
may extend to thirty days and may further direct that the decree- 
holder or purchaser be put into possession of the property. 

[ 1877, S. 330 ; 1859, S. 228. See 0. 21 Br. 97 to 103.] 

Synopsis 

1. Legislative changes. 

2. Scope of the Section. 

3. **Decree for the possession.*’ 

4. Resutance must be by judgment-debtor 

or some other person on his behalf. 

5. What is resistance. 

6. Possession. 

7. Appeal. 

* 1. Legislative changes. — These are referred to and discussed in their appro- 
priate places in the Notes below. 

2. Scope of the Section. — The corresponding Section of the old Code related 
entirely to decrees for possession.^ The scope of the Section has now been widened by 
making it applicable to cases where a courl auction-purchaser is resisted or obstructed 
in obtaining possession of the property purchased by him. 

The old Section contained the words “without prejudice to any penalty to 
which such judgment-debtor or other person may be liable under the Indian Penal 
Code or any other law for such resistance or obstruction.** These words have been 
omitted in the present Section apparently as being unnecessary. The law, it is con- 
ceived, must be regarded as being the same under the present Section, notwithstanding 
the said omission. 

In addition to the powers which Courts have under the ordinary law to punish 
disobedience of judicial orders, the High Courts in India can enforce obedience to their 
orders by taking proceedings for contempt.® 

For detailed provisions, see 0. 21 Br. 97 to 103. 


Section 74 — Note 2 

1. (*98) 2 Cal W N 311 (314). 

2. (’83) 7 Bom 1 (4). (Authority conferred on High 

Court by Charters and Letters Patent.) 

(’83) 7 Pom 6 (13). 
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8. “Decree for the pOBeesslon." — A decree for partition is a decree for 
possession within the meaning of this Section.^ For further Notes, see Section 16, ante. 

4. Resistance must be by iudtfment-debtor or some other person on his 
behalf. — Under the old Code the resistance must be by the judgment. debtor himself 
or some other person at his instigation.^ Under the present Section it is enough if the 
resistance is by or on behalf of the judgment-debtor. 

A person who, on behalf of the judgment-debtor, obstructs the decree-holder in 
obtaining possession, is not a party to the suit within the meaning of Section 47.^ 

5. What is resistance. — In cases arising under the Penal Code it has been 
held that a mere oral statement claiming to be the owner of certain property attached 
by a bailiff in execution of a decree that he would not allow the bailiff to take hold of 
the property unless he entered it as his property, does not amount to such resistance 
as is contemplated by the Penal Gode,^ but that if such a protest is accompanied by a 
throat of violence if the bailiff persisted in removing the property, it would amount to 
resistance/'^ 

6. Possession. — The word “possession" is not limited to actual physical 
possession. The Section is exhaustive enough to cover cases of constructive possession 
such as that by a tenant.^ 

7. Appeal. — An appeal lies from an order of detention in jail under the 
Section. See Section 104 clause (h). 


Note 3 

1. (’93) 1C Mad 127 (130). 

Note 4 

1. (’01) 25 Bom 478 (486). 
(’93) 16 Mad 127 (128, 129). 

2. (’98) 2 Cal W N 311 (314). 

Note 5 

1. (’91) 16 Bom 564 (565). 

2. (’04) 6 Bom L R 254 (255). 

Note 6 

1. (’01) 25 Bom 478 (493). 
(’06) 83 Cal 487 (491). 
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INCIDENTAL PROCEEDINGS 

Commissions 

75. [New.] Subject to such conditions 
Power of Court to btue and limitations as may be prescribed, the Court 

CommiMioiu. . . . 

may issue a commission — 

(a ) to examine any person ; 

(J) ) to make a local investigation ; 

(e) to examine or adjust accounts; or 
(d) to make a partition. 

[See Order XXVI.] 

Synopsis 

1. liiue of Committions. 

2. CommiMion to examine any person. See O. 26 Rr. 1 to S, 

. 3. Local invettigation. 

4. CommiMion to examine accounts. See O. 26 Rr. 11 and 12. 

5o CommiMion to make partitions. See O. 26 Rr. 13 to 18. 

Other Topics (Miscellaneous) 

As may bo prescribed — Order 26. See Note 1. 

No delegation of judicial functions to Commissioner. See Note 1. 


1. Issue of oommlssions. — This Section is new and defines and limits the 
power of the Court to issue commissions. The detailed provisions are set forth in 
Order 26, but they do not amplify the scope of this Section.^ Where, therefore, it is 
not necessary for the purposes set forth in the Section to issue a commission, it is not 
competent for the Court to do so.* 

Though the Court has power to issue a commission, it cannot make over the 
whole case* or a material issue^ to the Commissioner for trial on the merits. Nor should 


Section 75 — Note 1 

1. (’22) AIR 1922 Lah 47 (48): 8 Lah 209. 

2. (’12) 18 Ind Gas 440 (443) (Cal). 

3. (’26) AIR 1926 Lah 145 (146). 

(’26) AIR 1926 Cal 57 (57, 58). (Party ordered to 
supply papers to Commissioner — Commissioner 
asked to decide whether papers supplied were 
adequate and if not, whether party was liable to 
pay money compensation — Order was held un- 
objectionable.) 

4. (’93) 16 Mad 350 (351). 

(’26) AIR 1926 Lah 145 (146). 

(’28) AIR 1928 Bom 145 (147). (Question whether 


one of the parties is personally engaged in agri- 
cultural labour cannot be referred to the Gom- 
missioner.) 

(’22) AIR 1922 Lah 47 (48, 49): 8 Lah 209. 

(’25) AIR 1925 Pat 576 (576). (In a mortgage suit 
where the defendant pleads that the debt has 
been discharged out of the usufruct of the pro- 
perty the Court cannot refer to the Commis- 
sioner, the question whether the plaintiff has 

in YviaflAacinn \ 

(’30) AIR*1980 Cal 764 (765). (Issue whether dis- 
puted land is an accretion — Not to be delegated 
to Commissioner.) 
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it issue a commission to two persons^ or issue a succession of commissions covering 
the same ground.^ 

This Section and Order 26 deal with cases in which a Commissioner is apix)intcd 
either by the Court suo motu or on the application by either party. These provisions 
do not apply to cases in which the parties consent or agree to the appointment of 
a Commissioner for any particular purpose. Hence, where in a suit for infringement 
of copyright a Commissioner is appointed by the consent of both the parties to 
record evidence, the evidence recorded by the Commissioner is admissible in evidence 
although the case does not come under the Buies in Order 26. But, the opinion of the 
Commissioner is no evidence and cannot be considered by the Court.^ 

2. Gommissfon to examine any person. — See 0. 26 Hr. 1 to 8. 

3. Local InYestl^ation* — A Court ought not to hold a local investigation with 
a view to gather information on which it may base its judgment, though it may inspect 
the locality with a view to understand the evidence. Where additional information is 
required, the proper course is to appoint a Commissioner whose report may be used in 
evidence and who may himself be examined as a witness.^ 

Where a matter has been referred to a Commissioner for local investigation, 
it is not safe for the Court to act as an expert and to overrule the reix)rt of the 
Commissioner whose integrity is unquestioned.^ 

For further notes, see 0. 26 Er. 9 and 10. 

4i« Commission to examine aooounts. — See 0. 26 Br. 11 and 12. 

5. Commission to make partitions. — See 0. 26 Br. 13 to 18. 


76 . [ S. 386.] (1) A commission for the examination of 
^nmniiiiinii to ps^son may be issued to any Court (not being a 
another Court. High Court) situato in a province other than the 

province in which the Court of issue is situato and having jurisdic- 
tion in the place in which the person to be examined resides. 

(2) Every Court receiving a commission for the examination 
of any person under sub-section (1) shall examine him or cause him 
to be examined pursuant thereto, and the commission, when it has 
been duly executed, shall be returned together with the evidence 
taken under it to the Court from which it was issued, unless the 
order for issuing the commission has otherwise directed, in which 
case the commission shall be returned in terms of such order. 

[ 1877, Ss. 383, 384, 385, 386 (2) ; 1859, S. 175 ; see 0. 26 R. 4.] 


<’82) AIR 1982 AU 264 (267). (Commissioner not 
to be asked to decide about occupation of a 
.woman after hearing her ranging nor can he 
take the help of assessors.) 

(’85) AIR 1986 Mad 888 (890). 

5. (’29) AIR 1929 Mad 661 (663). 

6. (’29) AIR 1929 Mad 661 (663). 

(’81) AIR 1981 Cal 170 (170). (Except where the 
prior commission was without notice to ag- 


grieved party.) 

7. (’88) AIR 1988 AU 266 (207,268);IIjR (1938) 
All 870. 

Note 3 

1. (’12) 14 Ind Cas 377 (379) (Cal). 

[See aim (’32) AIR 1932 All 270(271). (Appellate 
Court has such powers.)] 

2. (*24) AIR 1924 Cal 620 (622). 


Seotion 75 
Notes 1-5 
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Sootioii 76 
' Hot* 1 

Beotion 77 


8«otion 78 


1. Jnvlsdiotion of Gout to issoo oommlsalon for oxaminatloii of vltneos. 

— See O. 26 Br. 1 and 4. 


77 . [ New.] In lieu of issuii^ a commission the Court 
may issue a letter of request to examine a witness 
Letter of requert. residing at any place not within British India. 

[ See 0. 26 Rr. 5 and 6.] 

1. Scope of the Seotion. — This Section applies only where the witness resides 
outside British India. If he is resident in another Province, but in British India, the 
previous Section will apply. 


78 . [ S. 391.] '"Subject to such conditions and Imitations as 

r i..:..,. may be prescribed, the provisions as to the 

by foreign Court*. execution and retum of commissions for the 

examination of witnesses shall apply to commissions issued by ‘or 
at the instance of — 

(a) Courts situate beyond the limits of British India and. 
established or continued by the authority of His 
Majesty or of Hhe Central Government or of the Crown 
Representative, or 

Courts situate in any part of the British Empire 
other than British India, or 
(c) Courts of any foreign country. 

[ 1877, S. 391.] 

a. Inserted by the Code of Civil Procedure (Amendment) Act, 1982 (X of 1982), Section 2. 

b. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1987, for 
“the Governor-General in Council.” 

1. Amendments after 1908. — The following amendments were introduced 
by the Code of Civil Procedure (Amendment) Act (X of 1932) : — 

1. The words ** subject to such conditions and limitations as may be pres- 
cribed” have been newly introduced before the words ‘‘the provisions.” 

2. The words *'or at the instance of” have been added after the words 
“issued by.” 

3. The words “for the time being in alliance with His Majesty” which 
occurred in clause (c) have been omitted. In the case noted below^ it was held that the 
Kingdom of Ava was not in a state of alliance with the British Government, within 
the meaning of Section 177 of the Code of 1859. 


Section 78 — Note 1 

1. (*68) 10 Suth Vi R 885 (885). 



PART IV, 


SUITS IN PARTICULAR CASES 
Suits by ob against *[the Crown] or Public Officers 
IN THEIR Official Capacity 


'’7 9 . Subject to the provisions of sections 179 and 185 of the 
Government of India Act, 1935, in a suit hy or 
the Grown the authority to he named as 
plaintiff or defendant, as the case may he, shall he — 

(a ) in the case of a suit hy or against the Central Govern- 
ment, the Governor-General in Council before the esta- 
blishment of the Federation of India, and thereafter, 
the Federation ; 

(h) in the case of a suit hy or against a Provincial Govern- 
ment, the Province ; and 

(c)in the case of a suit hy or against the Crown Repre- 
sentative, the Secretary of State. 

[1877, S. 416; See 0. 27.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 19?)7, for 
“the Government.” 

b. Section substituted by the Govcrnmoiit of India (Adaxitation of Indian Laws) Order, 1937, 

for the original Section 79. 

Synopsis 

1. Lesidative chansei. I Catef in which Government is a neces- 

sary party. 

7. Jurisdiction in suits against Government. 

8. Form of suit against Government. 

9. Information exhibited by the Advocate- 
General. 

10. Procedure in suits by or against the Govern- 
ment. See Section 80 and Order 27. 


2. Scope and applicability of the Section. 

3. In what cases suit will lie against the 

Government. 

4. Act of State. Sec Section 9 Note 57. 

5. SuSfa avninftf SlatA Railweva. 


1. Legislative changes. — The present Section was siibstitiited by the Govern- 
ment of India (Adaptation of Indian Laws) Order, 1937, for tho original Section 79, 
the change being necessitated by the Government of India Act, 1935 (25 & 26 Geo. V, 
Ch. 42). (See Sections 3 and 176 of that Act.) The old Section ran as follows : 

*‘(1) Suits by or against the Government shall be instituted by or against tlie 
Secretary of State for India in Council. 


Section 79 
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Seotion 79 
Notes 1-3 


'*(2) Nuihing in this Section shall bo deemed to limit or otherwise afifect any 
information exhibited by the Advocate-General in exercise of the power declared by 
Section 111 of the East India Company Act, 1813.** 

It will bo seen that under the old Section, all suits by or against the Govern- 
ment were to be instituted by or against the Secretary of State for India in Council. 
After the passing of the Government of India Act, 1935, such suits will fall under the 
three categories enumerated in clauses (a), (b) and (c) of the present Section and the 
Section has accordingly been changed so as to deal specifically with each such category. 


2. Soope and applioability of the Seotion. — This Section declares the 
procedure where suits are to be brought by or against the Government ; it does not 
deal with the question as to what are the claims and liabilities enforceable against 
the Government.^ These must be determined only with reference to the provisions of 
the Government of India Act, 1935. (See Sections 172 to 180 of the Act.) The rule 
of procedure under this Section applies also to appeals.^ 

8. In vhat oaoeB suit will lie against the Government. — Under the 
English Constitution a person aggrieved by an act or omission of a Government servant 
or department can seek his remedy only by a petition of right} The liabilities of the 
Crown upon a petition of right extend to detention of land, chattels or money of the 
subject and to broach of contract.^ 

In India, Section 176 sub-section 1 of the Government of India Act 1935, 
provides as follows : — 

" (1) Tho Fodcration may sue or 1)G sued by the name of the Federation of India and a Provin- 
cial Government may sue or be sued by tho name of the Province and, without prejudice to the 
subsequent provisions of this chapter, may, subject to any provisions which may be made by the 
Act of the Federal or Provincial Legislature enacted by virtue of powers conferred on that Legis- 
lature by this Act, sue or Ije sued in relation to their respective affairs in the like cases as tho 
Secretary of State in Council might have sued or boon sued if this Act had not been passed." 

So, under the above sub-section, the test to see if a suit lies against the Crown is 
whether in tho circumstances of the case, a suit would have lain against tho Secretary 
of State for India in Council, if the Government of India Act of 1935 had not been 
passed. For this, Section 32 of the Government of India Act of 1915 must be seen. 
Sub-section 2 of that Section runs as follows : — 

** Every person shall have the same remedies against the Secretary of State in Council as he 
might have had against the Fiast India Company if the Government of India Act, 1868 and this 
Act had not been passed." 

The above sub-section corresponds to the following provision in Section 65 
of the Government of India Act of 1858 conferring the right of suit against the 
Government* : 

" . . .all persons and bodies politic shall and may have and take the same suits, remedies and 
proceedings legal and equitable, against the Secretary of State in Council of India as they could have 
done against the said Company'* (the East India Company). 


Section 79 — Note 2 

1. See (’03) 6 Bom LB 131 (146) ; 27 Bom 189. 
(Case about the corresponding S. 416 of the Code 
of 1882.) 

2. (’29) AIR 1929 Lah 10 (11) : 9 Lah 667. 

Note 3 

1. Sec Petition of Bights Act, 1860 (23 A 24 
Viet., Ch. 34). Also Bol)ertBon on Civil Pro- 
ceedings by or against tho Crown, pp. 330, 419. 

2. (’15) AIR 1915 Mad 434 (438) : 19 Ind Cas353 


(357) : 37 Mad 55. 

3. (’76) 1 Cal 11 (14). 

(’03) 6 Bom LB 131 (146). (Confirming 27 Bom 
189.) 

(’13) 18 Ind Cal 22 (24) : 40 Cal 391 : 40 Ind App. 
48 : 7 Low Bur Rul 10 (PC). (Government of 
India not competent to pass any Act which 
would prevent a subject from suing the Secre- 
tary of State for India in any case in which an 
action would have lain against the East India 
Company.) 
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The East India Company was engaged in transactions partly in the exercise of 
sovereign powers delegated to it by the Crown and partly on its own account, which, 
without delegation of sovereign powers might be carried on by private individuals} 
Therefore, in so far as a person was aggrieved by an act done in the exercise of 
sovereign rights, the East India Company was liable in the same way as the Crown 
upon a petition of right. It follows that the Crown in India is also liable in respect of 
all such acts, that is, detention of land, chattels or money and breach of contract? In 
respect of torts by its servants in the exercise of sovereign powers, the Company was 
not, and the Crown in India will not be, liable unless it had ordered or rati fied tlie 
tortious act.^ The reason is that the doctrine of principal and agent can apply where 
the acts done by the Officers of the Government are done in the performance of duties 
imposed by the Legislature, though the officers themselves are appointed by the 
Government ; and in exercising or exceeding such authority they cannot be considered 
to have been the agents of the appointing authority so as to render the latter liable.^ 
In so far as the East India Company was engaged in transactions on its own account, 
which, without delegation of sovereign right can be carried on by private individuals^ 
it was liable like any other private individual. The Crown in India will consequently 


4 . (’76) 1 Cal 11 (13). 

[See also (’81) 3 All 829 (834).] 

5 . (’15) AIR 1915 Mad 434 (438, 439) : 19 Ind Cas 
353 (357, 359) : 37 Mad 55. 

(’80) 2 All 756 (760, 761). (Breach of Contract.) 
(*85) 7 All 140 (144). (Suit to declare that certain 
land is not liable to aBRcssmcnt.) 

(’79) 4 Gal 103 (105). (Suit to declare right to hold 
property under any settlement that may be made.) 
(*90) 17 Gal 590 (604) : 17 Ind App 40 (PC). (Suit 
to declare that certain lands are not liable to 
asscBsmcnt.) 

(’66) 5 Suth W R 47 (48). (Suit to set aside order 
directing plaiutif! to pay Government revenue 
at a certain rate.) 

(’69) 11 Suth W R 425 (425). (Suit for refund of 
income-tax illegally a 6808 .sed lies.) 

(’82) 4 Mad 344 (357). (Suit for import duty 
illegally levied lies. Dissenting from 1 Gal 11.) 
(’92) 5 Mad 273(283). (Recovery of money illegally 
collected— Suit lies. Dissenting from 1 Cal 11.) 
(1862) 1 Hyde 37 (38, 40). (SpeciOc performance of 
contract.) 

(’74) 21 Suth W R 327 (330) (PB). (Suit to set 
aside a settlement and for possession.) 

(1864) 2 Hyde 153 (162). (Breach of contract.) 
(*72) 4N WPHOR 146(147). (Wrongful resump- 
tion of ferry — Suit against Government lies.) 
(’01) 28 Gal 540(544,545). (Wrongful attachment 
under S. 88, Cr. P. Code, of property of a third 
person.) 

(*72) 17 Suth W R 497 (499). (But an agent on 
behalf of Government, e. g., a Public Works 
Officer cannot bind the Government with a con- 
tract made by him in excess of his authority.) 
(1861) 8 Moo Ind App 529 (554) (PC). (Act of Gov- 
ernment officer binds Government when autho- 
rized to do so, or if ratified by Government.) 
(’13) 19 Ind Cas 353 (859, 861) (Mad). (The broad 
proposition that acts in the exercise of sovereign 
powers cannot be sued upon in any case has 
been dissented from in later cases and is no 
longer good law.) 


(’05) 28 Mad 72 (77, 82). (Injunction— Continu- 
ing wrong.) 

(’05) 28 Mad 218 (215). (Liability under Indian 
Post Office Act VI of 1898, S. 34.) 

[Bui tee (’67) 7 Suth W R 191 (198) : Beng L R 
Sup Vol. 630. (Section 3 of clause 2 of Bicgula- 
tion VI, 1819.) 

(’75) 1 Cal 11 (26. 27). (Acts of officers ap- 
pointed in connection with the collection of 
excise duties— No suit lies.) 

6. (’15) AIR 1915 Mad 484 (441) : 19 Ind Cas 353 
(3.59) : 37 Mad 55. (Liable.) 

(’0.3) 27 Bom 189 (211, 212). (Act of State.) 

(’05) 1 Cal L Jour 855 (359). (Acts of Judicial 
officers.) 

(’12) 16 Ind Cas 922 (925) (Cal). (Wrongful dJs- 
missal of a public servant.) 

(’06) 33 Cal 669 (674, 676). (Do.) 

(’15) AIR 1915 Mad 993 (998); 89 Mad 351. (Nogli- 
gonce of servants in keeping gravel on a military 
road.) 

(’04) 28 Bom 814 (325, 826). (Negligence of con- 
stable in respect of goods seized.) 

(*71) 7 Beng L R 688 (696). (Wrongful dismissal.) 
(’20) AIR 1920 Lah 362(364): 1919 Pun Rc No. 143. 
(Tortious act by Police Officers.) 

(1877) 2 C P D 445 (453), Grant v. Secretary of 
State. (Compulsory retirement.) 

[See also (’71) 1871 Pun Re No. 60 (Civil.) 

(’75) 1876 Pun Re No. 64 (Civil). 

(’99) 26 Cal 792 (808, 809).] 

[Compare also (’84) 7 Mad 466 (472, 478). (Where 
the dismissal was under colour of Municipal 
law.)] 

7. (’84) 10 Cal 445 (461). (Contractor employed 
by Government and licensed by the Calcutta 
Municipality — Obstruction in public way — Cor- 
poration liable for breach of statutory duty— 
Secretary of State not liable.) 

(*15) AIR 1915 Mad 484 (441): 19 Ind Cas 858 (859): 
87 Mad 55. 

(’20) AIR 1920 Lah 362 (864): 1919 Pun Re No. 143. 
(’08) 26 Bom 801 (807, 808, 809). 


Seotion 79 
Notes 
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Saotlon 79 be liable in respect; of those acts also which might be done by private individuals 
Not0B 8-6 without the delegation of sovereign rights? 

It was held, before the Government of India Act of 1936, that contracts with 
the Secretary of State for India must conform to the provisions of Section 29 of the 
Government of India Act, 1916; and where they did not conform to such provisions 
they were not binding on the Secretary of State.® It is obvious that the same principle 
will also apply now and the Grown will not be liable under any contract unless such 
Contract conformed to the provisions of the Government of India Act of 1936. 

Aot of State. — See Section 9 Note 67 ‘‘Acts of State.’* 

8. Suits against State Railways. — Before the passing of the Government of 
India Act of 1936, it was held that a suit against a State Railway must be brought 
against the Secretary of State for India in Council.^ See now Section 186 of the 
Government of India Act of 1936. 


6. Gases in which GoYernment is a necessary party. —The rules governing 
the joinder of ordinary persons as parties would also apply to the joinder of the Govern, 
ment as a party.^ Thus in a suit to set aside a sale under the Public Demands Recovery 
Act (Bengal Aot 1 of 1896), the Government is in the position of a decree-holder and 
as such is a necessary party.^ Similarly, in a suit to recover possession of a chur 
which had been leased by the Government to the defendant, the Government as claiming 
a proprietary right in the land is a necessary party.* See also the undermentioned 
cases^ showing in what cases Government was hold to bo a necessary party and in what 
oases not. 


See also Note 26 to Order 1 Rule 10, 

(*04) 28 Bom 314 (825, 326). 

(’82) 5 Mad 91 (105) (FB). 

(’16) AIR 1916 Mad 1157 (1159, 1160) : 39 Mad 781. 
(’08) 26 Mad 263 (264). 

8 . (’75) 1 Cal 11 (13, 14). 

(’15) AIR 1915 Mad 434 (488) : 19 Ind Cas358 (357) : 
37 Mad 55. 

(’67) 5 Bom H 0 R App 1 (23). 

(’ll) 13 Ind Gas 870 (371) ; 88 Cal 797. 

(’71) 3 NW PIICRIOS (197, 198). (Government 
bullock train— Goods stolon through negligence 
of servants— Government is liable.) 

(’ll) 11 Ind Cas 58 (59) ; 5 Sind L R 82. (Tort by 
Government Railway Company servants — East 
India Company did the railway business as a 
private individual — Hence suit lies.) 

9. (’28) AIR 1928 Cal 74 (82) : 54 Cal 969. 

Note 5 

1. (24) AIR 1924 Bom 306 (806) ; 48 Bom 297. 
(’01) 4 Oudh Cas 133 (136, 138). 

(*31) AIR 1931 Pat 326 (327) : 10 Pat 466. 

(’31) AIR 1931 Pat 393 (393, 394). 

[See (’33) AIR 1933 Pat 630 (632). (If Secretary 
of State is not made party, there is no liability 
on the Railway Company.)] 

Note € 

1. (’19) AIR 1919 P 0 225 (228) (PC). 

2. (’02) 31 Cal 159 (161). 

3. (’79) 6 Gal L Rep 164 (156). 

4 . Qovcrnnteni a necessary party: 

(’66) 8 Mad H C R 184 (135, 186). (Suit to trans- 
fer registration— Collector is a necessary party.) 


infra, 

(’92) 15 Mad 350 (350. 351). (Suit to compel 
mutation of names — Collector is a necessary 
party.) 

(’88) 15 Cal 460 (470) (PB). (Suit under S. 42 of 
the Spccifio Relief Act against person claiming to 
use a land as public road.) 

(rovernvtent not a necessary party : 

(’72) 17 Suth W R 145 (146). 

(’74) 22 Suth WR 62 (53, 54). (He W that Collector 
ought to have liccn made a party but as the 
lower Courts were wrong on the merits of case, 
the case was not remanded to have the Collector 
made a party.) 

(’92) 15 Mad 292 (293). (Suit for declaration of 
title against Municipality.) 

(’71) 8 Bong L R 524 (532^ (Suit for declaration 
of plaintiff’s right to share in the settlement of 
an accretion.) 

(’78) 2 Cal Jj Rep 467 (470). (Suit by A against R 
for possession of certain land as accretion.) 

(’98) 25 Cal 883 (843) : 25 liid App 151 (PC). 
(Appeal arising out of u suit for annulling a sale 
of an estate for supposed arrear of revenue.) 

(’03) 7 Cal W N 377 (380). (Do.) 

(’83) 9 Cal 271 (276, 277). (Do.) 

(’87) 11 Bom 519 (523). (Suit against farmer of 
Abkari revenue for a refund of money illegally 
levied at his instance by the Collector.) 

(’82) 16 Bom 649 (652). (Suit for declaration that 
plaintiff is a Kadim Naik.) 

(’26) 96 Ind Cas 927 (927) (Lah). (Section 60, 
Excise Act— Suit by a claimant to property sold.) 
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7. Jurisdiotion in suits against GoYernment. — It was heUl, boforo tho 
Government of India Act of 1935, that a suit against tho Secretary of State for India 
could only be brought in the Court within the local limits of whoso jurisdiction tho 
cause oi action arose and that the words “dwell,** “carry on business** or “personally 
work for gain** which occur in Sections 16, 19 and 20 of the Code and Clause 12 of the 
Letters Patent, did not apply to the Secretary of State for India. ^ It is conceived that 
the same principle will apply to suits against the Crown after the passing of the above 
Act. (See Notes to Section 20.) 

8. Form of suit against Government. — It was held, before the Government 
of India Act of 1935, that a suit against Government must be instituted against tho 
Secretary of State for India in Council^ and that it could not be brought against iho 
“Secretary of State.**- Where a suit was wrongly brought against an officer of the 
Government, it was held that tho plaint should be amended by substituting the name 
“the Secretary of State for India in Council** for tho name of the officor.*** Under tho 
Code of 1859, a suit against tho Agent to the Governor-Gonoral on the part of the 
Government was held to be a suit substantially against the Government.^ 

In the undermentioned case,'* a suit against the Government was dismissed and 
an api)eal was filed jigainst the decree dismissing the suit. The case was one in which 
under Section 179 sub-section 1 of the Government of India Act of 1935 tho appeal 
should have been lodged against the Government of the Punjab or the Secretary of 
State. But the respondent to the api)oal was named as tho Secretary of State for India 
in Council. It was held that although this was inconsistent with tho provisions of the 
above Section, the mere addition of the words “for India in Council’* did not justify the 
dismissal of the appeal and it could only be construed as a misdescription of tho 
respondent. 

9. Information exhibited by the AdYooate-General. — As seen in Note 1 
antdt sub-section 2 of the old Section, which provided that nothing in tho Section should 
he deemed to limit or otherwise affect any information exhibited by the Advocate- 
General in exorcise of the power declared by Section 111 of tho East India Company 
Act 18.13,’ has been omitted from tho Section substituted by tho Government of India 
(Adaptation of Indian Laws) Ordei’, 1937. 

10. Prooedure in suits by or against the Government. — See Section 80 
and Order XXVII. 


Note 7 

I. (’86) 14 Cal 256 (271, 272). 

(1862) 1 Ityde 37 (40, 41, 42). 

(*12) 15 Iiid Gas 955 (959) (Gal). 

(’74) 6 N W P H C R 47 (51). 

(1862) 1 Mad H C R 286 (292, 293, 294). (Note— 
A Collector who, in his capacity as a district 
Magistrate was a member of a Municipality can 
he sued only in the District Court for acts done in 
his official capacity under Section 89 of the Horn- 
bay Act XIV of 1869. See (’76)1 Bom 628(629).) 


Note 8 

1. (10) 34 Bom 618 (631). 

(’84) 7 Mad 466 (478) (FH). 

2. (’75) 1 Cal 11 (14). (21 & 22 Vic., Ch. 106.) 

3. (’82) 6 Bom 672 (673). 

(’82)6 Bom 670 (671). (Even High Court on 
appeal can allow amendment.) 

(’04) 28 Bom 332 (887). 

4. (’68) 10 Suth W R 142 (143). 

5. (’39) AIR 1939 Lah 298 (298). 

Note 9 

1. (*10) 12 Bom h R 274 (291, 294). 


Beotion 
Notes 7-10 
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80 . [ suit shall be instituted i^amst Hhe Crown, 

or against a publi6 officer in respect of any act purporting 
***‘‘®** to be done by such public officer in his official capacity, 
until the expiration of two months next after notice in writing has 
been '‘delivered to, or left at the office of — 

(a) in the ease of a suit against the Central Government, a 
Secretary to that Government ; 

(h) in the case of a suit against the Crown Bepresentative, 
the Political Secretary ; 

(e)in the case of a suit against a Provincial Government, 
a Secretary to that Government or the Collector of the 
District, and 

(d)in the case of a suit against the Secretary of State, a 
Secretary to the Central Government, the Political 
Secretary and a Secretary to the Provincial Government 
of the Province where the suit is instituted , 
and, in the ease of a public officer, delivered to him or left at 
his office, stating the cause of action, the name, description and 
place of residence of the plaintiff and the relief which he claims ; 
and the plaint shall contain a statement that such notice has been 
so delivered or left. 

[1877, S. 424. See O. 27.] 

a. Substituted by the Government of India (Ada))tation of Indian Laws) Order, 1987, for the 
words the Secretary of State for India in Council.” 

b. Substituted by ibid for ”in the case of the Secretary of State in Council, delivered to, or left 
at the office of, a Secretary to the Local Government or the Collector of the District.” 


1. Legislative changes. 

2. Scope and object of the Section. 

3. Applicability of the Section. 

4. Act of State. See Note 57 to Section 9. 

5. ** Act purporting to be done by such public 
officer in his official capacity.** 

6. ** Public Officer,** who Is. See Sec- 

tion 2 (17). 

7. Suits against Municipalities. 

8. Suits against Court of Wards. See 

Note 5. 

9. Suits against Railway Administration. 

10. Notice is a condition precedent to the 
institution of the suit. 

11. Suits on contracts and suits for in* 

junctions. 

12. Object of notice. See Note 2. 

13. Form and sufficiency of notice. 


14. Service of notice. 

15. Waiver of notice and effect thereof. 

16. Notice, if necessary, for amendment 

of plaint. 

17. Fact of notice having been delivered 

to be mentioned in the plaint. 

18. Institution of suit during currency of 

notice. 

1 9. Variance between notice and plaint. 

20. Effect of death of intending plaintiff 

after notice. 

21. Exclusion of period of notice for pur* 

poses of limitation. 

22. Cases in which the Government is a 

necessary party. See Section 79. 

23. Jurisdiction to entertain suits against 

Government or Public Officer. See Sec- 
tion 79. 
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Other Topics (Miscellaneous) 


Adding or subatitutiug Secretary of State and 
notice^ ^ Note 16. 

Administr&tor-General and Official Trustee. See 
Note 8. 

Common manager under Section 95, B. T. Act, 
VIII of 1885. See Note 11 and Section 2(17). 
Cantonment Committee. See Section 2 (17). 
Dispensing 'with notice. See Note 11. 


Notice to Cdllector. See Note 14. 

Notice to Public Officer. See Notes 2 and 14. 
Official Receivers. See Section 2 (17). 

One of several plaintiffs — Notice by. Sec Note 13. 
Provision mandatory. See Note 10. 

‘‘Secretary of State in Council." See Note 2. 
Want of notice — Time for objection. See Note 15. 


1. LegislatiYO ohan^es. — See foot-notes (a) and (b) below the text of the 
Section. 


Section 80 
Notes 1-2 


2. Scope and object of the Section. — This Section, like Section 79, enac'ts 
only a rule of procedure^ and does not affect the right to sue the Secretary of State for 
India in Council, which is given by the Government of India Act, 1935 (See Note 3 
to Section 79 ante.) 

The object of the Legislature in requiring the notice under this Section is to 
afford the defendant an opportunity to reconsider his position with regard to the claim 
made, and to make amends or settle the claim, if so advised, without recourse to the 
trouble and cost of litigation.* 

The terms of the Section are imperative and admit of no exceptions or impli- 
cations.* A suit, not complying with its provisions, cannot bo entertained by any Court, 
and if instituted, must bo rejected under 0. 7 B. 11.^ The provisions of the Section 
cannot be relaxed merely because the Crown or the public officer happens to be only 
one of several defendants.* Even whore the Crown or the public officer is only a pro 
forma defendant, a notice under this Section is necessary.® But in the undermentioned 
cases, ^ the view was hold that where a suit has been instituted against several 


Section 80 — Note 2 

1. (’37) AIR 1937 Lah 41 (40); I LR(1037) Lab 11. 

2. (’01) 24 Mad 279 (282). (Notice proceeding 
from only two out of three joint plaintiffs valid.) 

(’32) AIR 1932 Lah 374 (370) : 13 Lah 672. (Ap- 
plication under Para. 17 of Sch. II, C. P. C. 
asking the Court to file an agreement to refer a 
dispute to arbitration does not amount to a suit 
within this Section.) 

(’16) AIR 1010 Bom 296 (297) ; 40 Bom 392. 
(Defendant’s agent threatening to demolish dis- 
puted property during currency of noiice— Suit 
filed before expiry is good.) 

(’81) 7 Cal 499 (503). (The official trustee is a 
public officer.) 

(’98) 25 Cal 239 (244). (This Section applies to all 
kinds of suits.) 

(’05) 82 Cal 1130 (1134). (Objections as to notice 
required by this Section can be taken only by 
the Secretary of State.) 

(’07) 34 Cal 257 (282). 

(’81) AIR 1931 Cal 503 (504): 58 Cal 850. (Receiver 
appointed under 0. 40 R. 1 with powers under 
R. 1 cl. 1 (d) is a public officer.) 

(’35) AIR 1935 Bom 229 (230). 

( ’38) AIR 1938 Nag 415 (417): I LB (1989) Nag 206. 
[See (’81) 6 Cal 8 (10) (F B). (Decision under 
8. 87 of 13engal Act III of 1864.)] 

3. (’27) AIR 1927 P C 176 (183) : 54 Ind App 338 ; 
61 Bom 726 (PC). 

(’38) AIR 1988 All 53 (54). 

(’33) AIR 1983 Lah 203 (207) : 14 Lah 330. 


(’38) AIR 1938 Pat 127 (128). (Provisionsof 8.80 
cannot be relaxed in cases in which Crown 
happens to be only one of the defendants.) 

(’35) AIR 1935 Bind 206 (207) : 29 Sind L R 404. 
(Two plaintiffs — Notice by only one plaintiff is 
not sufficient.) 

(’39) AIR 1989 Pat 32 (33). 

(’85) AIR 1935 Bom 229 (229, 230). ' 

(*38) AIR 1938 Mad 583 (584). 

4. (’03) 25 All 187 (190,193). (Notice issued by a 
person who dies before institution docs not enure 
to the benefit of his legal representative.) 

(’38) AIR 1938 Pat 127 (128). (Rejection of plaint 
and not dismissal of suit is the proper course.) 
(’35) AIR 1935 Mad 389 (390). (Affirming, on 
liotters Patent Appeal, AIR 1931 Mad 175.) 

5. (’39) AIR 1939 Pat 32 (33). (Public officer, one 
of the defendants.) 

(’38) AIR 1938 Pat 127 (129). (Crown, one of the 
defendants.) 

6. (’36) AIR 1936 Pat 339 (889, 840) : 15 Pat 353. 

7. (’86) AIR 1936 Pat 339 (340): 15 Pat 853. (Name 
of Crown as pro forma defendant expunged from 
action and suit proceeded with against others.) 

(’39) AIR 1939 Pat 82 (33). (Decree against other 
defendants not affected.) 

[See also (’38) AIR 1988 Pat 127 (129). (Ex- 
punging name of Crown and proceeding with 
suit against other defendants held not possible 
where the amendment of the plaint would 
entail a material change in the nature of the 
suit.)] 
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Beotion 80 
Notes 8-6 


defendants one of whom is the Grown or a public officer and notice under this Section 
has not been given, the whole suit is not bad but is bad only with reference to the 
Crown or the public officer. 

The Section deals with two classes of cases — 

(1) Suits against the Grown. 

(2) Suits against Public Officers. 

In the first class, notice under this Section must bo given in all cases.^ In the 
second class, notice under this Section is necessary only where the suit is in respect 
of any act purporting to be done by such public officer in his official capacity.^ 

It has been held hy the High Court of Lahore that an application under Para. 17 
of the Second Schedule of this Code is not a suit within the moaning of this Section, 
so as to bo governed by its provisions.^® See also Note 12 to Para. 20 of the Second 
Schedule, infra, 

8. Applioabllity of the Beotion. — The provisions of this Section have been 
made inapplicable to the following cases — 

(1) Suits against the Official Trustee in which no relief is claimed against him 

personally. See Section 16 of the Official Trustees Act (11 of 1913). 

(2) Suits against the Administrator.General in which no relief is claimed 

against him personally. See Section 41 of the Administrator-Generars 

Act (III of 1913). 

(3) Suits of the class mentioned in Section 77 of the Punjab Tenancy Act 

(XVI of 1887). See Section 94 of that Act. 

The provisions of this Section do not apply to a suit brought pursuant to an 
undertaking given under Section 14 of the Bombay City Land Revenue Act (II of 1876).^ 

Every suit instituted under Section 42 (5) of the Burma Forest .\ct (IV of 1902) 
is subject to the provisions of this Section. 

4. Act of State. — See Note 07 Section 9, ante. 


S. ‘‘Act purpopting to be done by suoh public offlcer in hie official 
capacity.” — In suits against public officers, notice under this Section is necessary 
only — 

(1) if the suit is in respect of any act done by such public officer, and 

(2) such act purports to have been done by sucli public officer in his official 

capacity.^ 

Where a suit is not in respect of any act done by the public officer, no notice is 


8. (*14) AlU 1914 Meld 602 (504) : 16 lud Gas 947 
(918) : 37 Mad 118. (Plairitift asking for injunc- 
tion.) 

(’16) AIR 1916 Cal 62 (63). (The Collector to whom 
notice is to be given is one in whose district the 
suit is instituted.) 

(’38) AIR 1938 Mad 583 (584). 

(’08) 25 Cal 239 (242, 243). 

(’16) AIR 1916 Bom 296 (297) : 40 Bom 392. 

(’ll) 10 Ind Cas 639 (639) : 36 Bom 362. (Notice 
necessary even when asking for injunction.) 

9. (’32) AIR 1932 Gal 275 (281): 59 Cal 961. (Com- 
mon manager of an estate is a public oUicer.) 

10. (’32) AIR 1932 Lah 374 (376) : 13 Lah 672. 

Note 3. 

1 . (’34) AIR 1934 Bom 162 (163). 


Note 5 

1. (’10) 7 Ind Cas 993 (993) ; 36 Bom 42. (Under 
S. 3 of the Bhagdari Act (Bom. Act V of 1862) 
collector declaring plaintiff’s mortgage illegal and 
inoperative.) 

(’32) AIR 1932 Cal 276 (281) : 69 Cal 961. (Non- 
performance or breach of contract is an act under 
this Section.) 

( ’30) AIR 1930 All 742 (744) : 53 All 44. (Report 
by Police Inspector of an offence under S. 382, 
I. P. C. is act done in oflicial capacity.) 

(’39) AIR 1939 Nag 232 (233). (Liquidator ap- 
pointed under S. 42, Co-operative Sroieties Act, 
1912 by order of Registrar is public officer — Suit 
against him under O. 21 R. 63 in resTOct of 
attachment by him—Notice is necessary.) 
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neoesflary, though he is impleaded as a defendant in the suit.^ Thus, where in a suit 
against a ward of the Court of Wards, on a breach of contract or on a bond, the 
Gollectoir id impleaded as the guardian ad litem of the ward, in order to protect the 
ward’s interests, no notice will be necessary under this Section,^ though where the suit 
is in respect of an act done by him as agent of the Court of Wards, notice will bo 
necessary if the second condition is also satisfied.'^ Similarly, where the OfiTicial Assignee 
or the Official Receiver is impleaded in a suit in which no act of the officer is in 
question, as for example, a mortgage suit or a suit for declaration of title, no notice 
will be necessary,® though where the suit is in respect of an act done by him, notice 
will have to be given if the second condition is also satisfied.® Similarly also, where 
the Official Trustee is impleaded in a suit relating to the rights of a cestui que trust 
and not to any act done by him, no notice is necessary under this Section.^ Whore at 
the time when the act is done, the person doing the act is not a public officer within 
the meaning of Section 2 clause 17, this Section has no application.® 


As regards the second condition that 
by the public officer in his official capacity, 

2. 1’34) AIR 1934 P 0 96 (97) : 61 Ind App 171 : 

61 Gal 470 (PC). (Mortgage by common manager 
appointed under S. 95, l^n. Ten. Act — Non- 
payment — Suit against succeeding manager — 
Notice not necessary — AIR 1932 Cal 27 5 reversed.) 

(*88) AIR 1983 Sind 1(3). (Assuming the rights of 
a ssamindar during pendency of suit, by common 
manager is not an *act done.') 

(’38) AIR 1938 Cal 191 (191). (Suit against Re- 
ceiver for arrears of rent — Omission of Receiver to 
pay rent is not an act purporting to have been 
done by him in his official capacity— -Notice not 
necessary.) 

(’38) AIR 1938 Nag 449 (451) : I L R (1939) Nag 
200. (Mere assertion by OlFicial Receiver of claim 
on behalf of insolvent's estate is not act contem- 
plated by Section.) 

(’35) AIR 1935 Cal 726 (727). (Assessment by 
Municipality — Subsequent superwjdsion of Muni- 
cipality and public officer appointed by (xovern- 
mont to perform duties of Commissioner — Suit 
for declaring assessment illegal and ultra vires 
— Notice under S. 80 is not necessary.) 

3. (’88) 11 Mad317 (318). (In such a case the suit 
is not against him at all and he defends on 1 ) 0 - 
half of the minor only — 1 Rom 318 explained.) 

(’89) 13 Bom 843 (347). 

(’81) 1881 All W N 175 (176). 

(’89) 1889 Pun Re No. 24, p. 79. 

(’31) AIR 1931 Bind 158 (159) : 25 Sind LR 200. 
[See also (’38) AIR 1938 Mad 612 (618). (Suit 
concerning title between plaint charity and 
temple represented by ward— Ward represented 
by Collector— Case held did not fall under S. 80.)] 

4 . (’81) 3 All 20 (22, 23, 24) (F B). 

5. (’23) AIR 1923 Bom 392 (393). (Suit for decla- 
ration of title.) 

(’82) AIR 1982 All 657 (658, 659). (Suit for decla- 
ration and cancellation of gift deed as fraudulent 
—Official Receiver impleaded as donee’s father 
was an insolvent.) 

(’84) AIR 1984 Nag 201 (202, 203) :30 Nag L R 240. 
(’80) AIR 1980 Bom 11 (15). (Suit on mortgage of 
insolvent’a property.) 


the act must be one purporting to he done 
it was held in the undermentioned cases® 

(’27) AIR 1927 All 132 (136) : 48 All 821. (Suit to 
enforce n charge.) 

(’37) 1 L R (1937) 2 Cal 265 (304). 

[See also (’88) AIR 1938 Nag 449 (451): ILR (1989) 
Nag 200. (Rival claims by Official Receiver and 
other creditors— Interpleader suit by debtor — 
Mere setting up of a claim to property on be- 
half of estate which Receiver represents is not 
an act purporting to be done by a public officer 
inhisofficial capacity — S.80 is not attracted.)] 

6. (’30) AIR 1030 Mad 458 (463, 464). (Official 
assignee taking possession of other’s goods boliov- 
ing them to lie insolvent’s property.) 

(’32) AIR 1932 All 575 (577) : 54 All 879. (Contract 
of lease in respect of insolvent’s pro{x)rty.) 

(’34) AIR 1934 Oudh 158 (161) : 9 Luck 577. (Act 
done bv official liquidator.) 

(’24) AIR 1924 All 40 (43) : 46 All 16. 

(’20) AIR 1920 Rom 60 (50) : 44 Bom 895. (Same 
rule applies to receiver appointed under Provin- 
cial Insolvency Act.) 

(’31) AIR 1931 Cal Ob (63) : 57 Cal 1127. (Official 
Receiver — Failure to use reasonable diligence in 
collecting rents and profits.) 

(’37) AIR 1937 Lah 386 (387). (Suit attacking 
sale by Official Receiver — He is nccossary party 
and suit is not maintainable without notice 
under S. 80.) 

7 . (’81) 7 Cal 499 (504). 

8. (’35) AIR 1935 All 106 (109). (Deputy Magistrate 
who has been appointed as the returning officer 
by the District Magistrate for the purposes of an 
election and who is doing the election work of 
the municipality at the time cannot be said to 
be a public officer who is acting in that connec- 
tion in his official capacity as such public officer.) 

9 . (’04) 26 All 220 (222). (Single Judge.) 

(’12) 13 Ind Cas 721 (774) (Cal). 

(’05) 32 Cal 1130 (1184). (Observations obiter.) 
(’81) 7 Cal 499 (504). (Obiter.) 

[See also (’83) 7 ]^m 399 (406). (Case under 
Bombay District Municipal Act, VI of 1878 — 
Meeting improperly convened.) 

(’90) 14 Bom 895 (402). 


SMtion 80 
HoteS 
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fleotlon 80 that this was limited to acts done negligently or inadvertently by the public ofiScer 

Notes 8*8 and did not extend to acts done mala fide by him. The following cases, on the other 

hand, have held that the Section applies to all acts of public officers whether done 
bona fide or mala fide. In Koti Beddi v. Subbiah,^^ it was held that the words **any 
act purporting to be done by such public officer in his official capacity*’ mean any act 
intended to seem to be done by him in his official capacity. If, therefore, the act, 
whether done in good faith or not, was such as is ordinarily done by the officer in the 
course of his duties, and he desired that other persons should believe that he was so 
acting, the act is one purporting to be done by him in his official capacity within the 
meaning of the Section.^^ Having regard to the general principles of interpretation of 
statutes^* and to the dictum of the Privy Council in Bhag Chand v. Secretary of 
State^^ that the Section does not admit of any implications or exceptions, the rulings 
referred to above which held that the act must be one done negligently or inadver^ 
tently cannot be considered to be good law. 

But the words “act purporting to be done by such public officer in his official 
capacity" will not cover acts which are outside the sphere of his duties.^^ Thus, where 
a public officer insults, uses defamatory language, or assaults his subordinate,^^ or an 
investigating police officer assaults a witness,^^ or a public officer seizes property which 
he has no authority to seize, the acts cannot be considered to be “acts purporting to 
be done" by him in his official capacity and notice under this Section is not necessary. 

See also the undermentioned case.'® 

6. ^'Publio Officer,” who ie. — See Section 2 (17), ante. 

7. Suits against Municipalities. — By virtue of specific provisions, analogous 
to this Section, in the District Municipalities Act of the various Provinces, notice of 
action is made necessary in the classes of suits against the Municipality, specified 
therein. See also the undermentioned cases.^ 


8. Suits against Gourt of Wards. — See Note 5 above. 


(’76) 1 All 269 (271). 

(’82) 4 All 102 (107).] 

10. (’18) AIR 1918 Mad 62 (70) : 41 Mad 792. 
(’34) AIR 1934 Pat 14 (16). 

(’97) 24 Cal 584 (588). 

(’06) 9 Oudh Gas 275 (280). 

(’24) AIR 1924 All 851 (852) : 46 All 884. 

(1900) 1 Low Bur Rul 152. 

(’07) 29 AU 567 (568). 

(*81) 3 All 20 (28)(FB). (A Collector acting under 
S. 204, Act XIX of 1878, as agent of the Court of 
irards is a public officer.) 

(’24) AIR 1024 Cal 145 (148) : 50 Cal 092. 

(’97) 21 Bom 754 (772). (Official act is not neces- 
sarily a legal act— It may be an illegal one.) 
(’37) AIR 1937 Sind 281 (284) : 32 Sind Ij R IOC. 
[See also (’ll) 10 Ind Cas 1 (2) : 88 All 540. 
(’88) 15 Cal 259 (264).] 

11. (’18) AIR 1918 Mad62(70):41Mad 792 (FB). 

12. (’24) AIR 1924 AU 851 (852) : 46 All 884. 

13. See Notes to Preamble to this Code. 

14. (’27) AIR 1927 P C 176 (183) : 51 Bom 726 : 
54 Ind App 838 (P C). 

15. (’09) 1 Ind Cas 514 (515) ; .86 Cal 28. 

16. (’10) 5 Ind Cas 467 (468) (All). 

17. (’28) AIR 1928 Bom 852 (362) : 52 Bom 882 
(PB). 


18. (’09) 1 Ind Cas 514 (515) : 86 Cal 28. 

19. (’88) AIR 1938 Mad 221 (228). (Deed of release 
executed by Official Assignee on behalf of insol- 
vent’s estate — Suit against Official Assignee for 
damages for breach of covenant of title in deed 
— No claim against the Official Assignee per- 
sonally — Held that the suit was not one in 
respect of an act done by the Official Assignee 
in nis official capacity and no notice under this 
Section was necessary.) 

l4ote 7 

1. (’81) 6 Cal 8 (10) (PB). (Section 87 oftheBen- 
gal Act, m of 1864.) 

(’67) 7 Suth W R 92 (92). (Section 77 of Act III 
of 1864). 

(’82) 6 Bom 680 (681). (Section 86, Bombay Act 
VI of 1873.) 

(’68) 9 Suth W R 635 (586). (Section 87 of Ben- 
gal Act, m of 1864.) 

(’68) 9 Suth W R 279 (280). (Do.) 

(’98) 22 Bom 288 (288). (Section 48 of the Bom- 
bay Act II of 1884.) 

(’78) 2 AU 296 (298). (Sections 40 and 48 of Act 
XV of 1878.) 

(’01) 25 Bom 142 (150). (Section 48 of Bombay 
Act II of 1884.) 

(’98) 22 Bom 289 (294) (PB). (Do.) 
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9. Suits against Railway Administration. — * The Indian Railways Act (IX 
of 1890) provides for notice of suit to bo given in suits against the Railway Adminis- 
tration. -See Sections 77 and 140 of that Act and the undermentioned cases.^ Where, 
however, the Railway is administered by the Government, a notice under the Railways 
Act alone is not enough and will not be a substitute for the notice required under 
Section 80.^ Conversely, in such cases, a notice under this Section alone will not be 
sufficient ; a notice under the Railways Act also will be necessary.^ 


10. Notice Is a condition precedent to the Institution of the suit. — It has 

been soon in Note 2 above that the Section is mandatory and admits of no exceptions.^ 
A Court is debarred from entertaining a suit instituted without complying with tho 
requirements of the Section.^ Tho only course open to the Court in a suit instituted 
without giving tho notice required will bo to reject it under Order 7 Rule 11. 

11. Suits on contracts and suits for injunctions. — It was hold by the 
High Court of Bombay in the undermentioned cases^ that the Section has no applica- 
tion to suits founded on contracts. There was also a conflict of opinion in tho various 
High Courts as to whether tho Section applies to suits for injunctions? It has now 
been authoritatively laid down by the Privy Council in Bhag Chand v. Secretary of 


(’82) 4 All 339 (842) (FB). (Section 43 of Act XV 
of 1873,) 

(’83) 7 Bom 399 (406). (Case under Bombay Dis- 
trict Municipalities Act, II of 1884.) 

(’98) 22 Bom 605 (606). (Section 48 of the Bom- 
liay District Municipalities Act, II of 1884.) 

(’84) 8 Bom 421 (423). (Section 86, Bombay Dis- 
trict Municipal Act, VI of 1873.) 

(’06) 29 Mad 539 (545). (Section 261 of Madras 
Act IV of 1884.) 

(’81) AlR19dlMad808(811):55Mad207. (Muni- 
cipal Councillor is not ’public officer’ within 
Section 80, G. P. Code — As to notice, see Section 
350 (1), Madras District Municipalities Act.) 

Note 9 

1. (’33) AIR 1933 Pat 46 (47); 12 Pat 67. (Com- 
pany holding out particular official as competent 
to roccive notice — Notice on him is good and 
notice to agent is unnecessary.) 

(’97) 24 Cal 306 (308). (Traffic Superintendent is 
not the Manager’s Agent and notice to him is 
not notice to the Railway Administration.) 

(’06) 28 All 552 (558). (Do.) 

(’09) 3 Irid Cas 479 (479) (Mad). (Notice to the 
traffic manager was held, in the circumstances 
of the case, to be notice to tho agent.) 

(’15) AIR 1915 Cal 584 (585). (Notice to the 
Goods Superintendent is no notice to the agent.) 

(’07) 81 Bom 584 (544). 

(’08) 85 Gal 194 (197). (Notice to the traffic 
manager is no notice to tho agent.) 

(’02) 26 Bom 669 (688). (Carriage over two Rail- 
ways — Notice to one sought to bo made liable 
is enough— But notice to both must be given 
when both are intended to be made liable.) 

(’04) 26 All 207 (210). (Do.) 

(’08) 12 Gal W N 165(166). (Carriage by two Rail- 
ways— Notice to one cannot bind the other.) 

2. (’28) AIR 1928 Bom 421 (424): 52 Bom 548. 

(’83) AIR 1938 All 58 (54). 

(’80) AIR 1930 All 476 (477): 52 All 887. 


(*31) AIR 1981 Pat 826 (828): 10 Pat 466. 

(’31) AIR 1981 Pat 898 (394). 

(’81) AIR 1931 Nag 96 (97). 

3. (’85) AIR 1935 All 900 (902). 

Note 10 

1. (’03) 25 All 187 (190, 198). 

(*27) AIR 1927 P C 176 (183) : 54 Ind App 838 : 
51 Bom 725 (PC). 

2. (’27) AIR 1927 P C 176 (184, 185): 54 Ind App 
,338: 61 Bom 726 (PC). 

(’81) AIR 1931 Mad 175 (177): 54 Mad 416. (Suit 
dismissed also as against defendants not falling 
under this Section.) 

Note 11 

1. (’01) 25 Bom 387(394). (Specific performance.) 
(’98) 22 Bom 637 (639). (Do.) 

(’95) 19 Bom 407 (417). 

(’96) 20 Bom 697 (699). 

(’10) 34 Bom 583 (689). (Tho Section applies to 
actions substantially in tort although they may 
be treated for certain purposes as actions ex- 
contractu.) 

(’03) 27 Bom 424 (450). (Where no injunction 
can be claimed against the Secretary of State, 
notice is not dispensed with because the plain- 
tiff asks for an injunction.) 

2. (’24) AIR 1924 Bom 1 (11, 12): 48 Bom 87. 
(Overruled in AIR 1927 P C 176.) 

(’16) AIR 1916 Bom 296 (297) : 40 Bom 392. 
(Suit for injunction. Notice held not necessary 
on facts only.) 

(’20) AIR 1920 Bom 419 (420): 44 Bom 556. (No.) 
(’12) 15 Ind Cas 689 (640) (Bom). (Yes.) 

(’12) 17 Ind Cas 876 (878): 37 Bom 243. (No.) 
(’ll) 10 Ind Cas 689 (640): 85 Bom 862. (Yes.) 
(’98) 22 Bom 280 (281). (No.) 

(’98) 22 Bom 636 (637). (No.) 

(’09) 1 Ind Cas 514 (516): 36 Cal 28. (No.) 

(’09) 4 Ind Cas 1156 (1157): 3 Sind LB 175. (No.) 
(’06) 28 All 600 (603). (No.) (Per Knox J. Diss.) 
(’20) AIR 1920 Mad 723 (727). (Yes.) 


Beotion 80 
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BeMloil 80 State^ that the language of the Section is mandatory and admits of no implications 
HotM or exceptions, that the Section is applicable to all forms of action and all kinds of 

relief, and that the view that the Section is inapplicable where the whole or part of the 
relief claimed is an injunction is not correct. But the decision of the Privy Council 
cannot be taken to mean that notice is necessary in every suit for injunction against the 
Secretary of State or a Public Officer,* without regard to the fact whether the other 
conditions necessary for the applicability of the Section are satisfied. Thus, the Section 
will apply only when the suit is in respect of an act done by the Secretary of State or 
the Public Officer. The words “act purporting to be done** cover only a past act, and 
do not include a future act threatened to be done. A suit therefore merely for an 
injunction, not based upon any past act of the Public Officer, is not within the scope 
of the Section and no notice is necessary in such a case.^ But if the suit is laid on a 
past act of such Officer, the fact that an injunction is also prayed for will not take the 
case out of the operation of the Section.* The High Court of Lahore, however, seems 
to be of the opinion that the Privy Council decision will apply even to suits merely in 
respect of acts threatened to be done? 

12t Object of notice. — See Note 2 above. 

18. Form and sufflciency of notice. — It is not necessary that the notice 
should be in any particular or technical form.^ It should not be strictly construed as 
if it were a pleading and it need not set out all the details and facts of the caso.^ But 
it must substantially fulfil its object in informing the parties concerned generally of 
the nature of the suit intended to be filed.* Thus, it is essential that the notice should 


(14) AIR 1914 Mad 502 (504): 16 Ind Cas 947 
(949): 87 Mad 118. (Yes.) 

(18) 19 Ind Cas 361 (361): 6 Sind LR123. (Yes.) 
(13) 19 Ind OfM 888 (840): 6 Sind LR260. (Yes.) 
(’28) AIR 1928 Sind 76 (77): 22 Sind L R 68. 
(Yc8.) 

3. (’27) AIR 1927 P 0 176 (184, 185): 54 IndApp 
388; 51 Bom 726 (PC). (Followed in AIR 1932 
Cal 163: 58 Cal 1288.) 

(’34) AIR 1934 P C 96 (97): 61 Cal 470 (PC). 
(This Section applies to suits based on contract. 
Approving AIR 1982 Cal 275 on this point.) 
(’88) AIR 1938 Sind 4 (5). (Official Assignee ad- 
vertising for sale — Suit for partition and posses- 
sion and injunction against him — Subsequent 
abandonment of prayer for injunction cannot 
validate suit.) 

(’27) AIR 1927 Bom 649 (650). 

(’20) AIR 1920 Cal 576 (579). (Suit against com- 
mon manager appointed under Bengal Tenancy 
Act.) 

(’82) AIR 1982 Cal 275 (281): 69 Cal 961. (Do. 
On a simple mortgage bond). 

(’14) 22 Ind Cas 86 (86) (Cal). (Suit under Sec- 
tion 104-H of the Bengal Tenancy Act by tenure 
holders against Secretary of State as landlord.) 
(’30) AIR 1980 Lah 708 (709). (Declaratory suit.) 
[See also (’88) AIR 1988 Mad 221 (228). (The 
Section covers cases both in contract and in 
tort.)] 

4. (’83) AIR 1938 Lah 203 (207): 14 Lah 330. 

5. (’31) 84 Mad L W 998 (994). (Wherein AIR 
1927 P 0 126 was sought to be explained.) 

(’27) AIR 1927 Mad 166 (168, 170): 50 Mad 289. 


6. (’27) AIR 1927 P C 176 (184): 54 Ind App 
338: 51 Bom 725 (PC). 

7. (’31) AIR 1931 Lah 703 (708): 12 Lah 260. 
(Suit to restrain threatened sale by Official 
Receiver.) 

(’37) AIR 1987 Lah 380 (382). 

Note 13 

1. (’89) 1889 Bom P J 50. 

(’84) AIR 1984 Pat 846 (348). 

2. (’03) 27 Bom 189 (220). 

(’84) AIR 1984 Pat 846 (849). 

(’26) AIR 1926 Mad 408 (409). 

(’33) AIR 1938 Mad 105 (107, 108). 

(’38) AIR 1938 Nag 416 (418) : I L R (1939) Nag 
206. (Full details of the claim need not be 
given — Notice to be interpreted in the light of 
commonsonse.) 

3. (’03) 27 Bom 189 (206). 

(’84) AIR 1984 Cal 187(189). (Notice saying that 
cause of action and relief are described in the 
annexed copy of plaint which forma part of 
notice though defective is substantial compli- 
ance.) 

(’34) AIR 1984 Pat 846 (348, 349). (Notice given 
jointly by several plaintiffs in different suits — 
Sum of all amounts not exceeding amount 
mentioned in notice — Notice is not illegal merely 
because notified claim is split up.) 

(’98) 17 Bom 807 (310). 

(’26) AIR 1926 Mad 408 (409). 

(1878) 8 0 P D 428(428), Smith and Co. v. West 
Derby Local Board. 

(1845) 13 M A W 861, Jones v. Nicholls. 

(’83) 13 Cal L Rep 195 (199). 
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state the cause of action and the relief claimed;^ the phrase “cause of action*’ need Beotloli 80^ 

not in this connexion be narrowly construed and the notice is sufficient if it informs HottB 18^8^ 

the defendant substantially of the ground of complaint.^ Where a claim is made in 

the notice for a larger amount of money as due from the defendant, the fact that in 

the suit the claim is reduced to a smaller amount does not change the cause of action 

for the suit or make the notice invalid.^ Where the cause of action has not arisen at 

all, a notice under the Section is not valid/ A notice which does not state the cause 

of action or the intention to 61 e a suit,^ or a notice merely objecting to, and asking 

for, the reconsideration of the order complained of,^ or a mere objection to an entry in 

the settlement roll under the Bengal Tenancy Act,^® or a mere report to the Deputy 

Commissioner,^^ will not constitute a valid notice under the Section. 

It is also essential that the notice should state the names, descriptions and 
places of residence of all the plaintiffs.^^ But, there is a conflict of decisions as to 
whether a notice otherwise sufficient under the Section is invalid on the ground that it 
has not been given by all the plaintiffs. According to one view such notice is sufficient^* 
while the other view is that such notice is not sufficient.^^ 

A notice given by a pleader on behalf of his client is sufficient for the purposo 
of this Section.^® 

14. SerYioe of notioe* — As is clear from the language of the Section, a notice, 
in the case of the Secretary of State in Council, must be delivered to, or left at the 
office of a Secretary to the Local Government or the Collector of the District, and, 
in the case of a public officer, delivered to him or left at his office.^ This delivery or 

(’91) 14 Mad 886 (890). 

(’29) AIR 1929 Siud 61 (68). 

(’38) AIR 1938 Pat 556 (557) : 17 Pat 845. (Held 
that in this case there was sufficient indication 
of the cause of action.) 

4. 2 Gamp 196, Sabin v. Do Burgh. 

[See (’30) AIR 1930 Cal 721 (721). (Notice and 

plaint at variance as to relief.)] 

[But tee (’38) AIR 1938 Nag 415 (417) : I L R 
(1989) Nag 206. (Whore the defendant know 
the nature of the suit that would bo brought — 

Non-montion of relief claimed in the notice does 
not make it bad.)] 

5. (’28) AIR 1928 Gal 74 (83) : 54 Gal 969. (But 
it must be stated with precision.) 

(’04) 8 Cal W N 913 (916). 

(’08) 25 All 187 (191). 

I’Ol) 24 Mad 279 (282). 

(’37) 41 Cal W N 92. 

(’38) AIR 1938 Pat 556 (557) ; 17 Pat 345. (To 
state a cause of action It may be sufficient to give 
a legal desc'.ription by which a particular cause of 
action is known, such as damages for breach of 
contract and damages for negligence.) 

4. (’37) 41 Cal W N 92. (Though the notice 
should, in every case, state with precision the 
cause of action, the mere reduction of tho claim 
does not make the notice defective.) 

Idee also (’88) AIR 1988 Nag 415 (417) : I L R 
(1939) Nag 206. (Alternative and lesser claim 
not mentioned in notice cfbnppt. derogate? from 

3CF0. 46. 


plaintiff’s right to have suit tried on issue 
claimed in the notice.)] 

7. (’28) AIR 1928 Cal 74 (83) : 54 Cal 969. 

8. (*12) 16 Ind Cas 445 (446) (13om). 

9. (’67) 7 Suth W R 92 (92). 

to. (’13) 22 Ind Cas 36 (36) (Cal). 

11. (’23) AIR 1923 Rang 250 (251). 

12. (’12) 16 Ind Cas 849 (850) : 40 Cal 503. 

(’35) AIR 1935 Bom 229(230). (The word‘*plain. 

tiff” in S. 80, in singular must bo construed in 
plural.) 

[See (*81) AIR 1981 Cal 61 (64) : 57 Gal 1127.) 
[dee also (1825) 4 B & C 681, James v. Swift.] 

13. (’12) 16 Ind Cas 849 (850) : 40 Cal 503. 

(’01) 24 Mad 279 (282). (Notice by two out of 

three plaintiffs.) 

[See also (’39) AIR 1989 Oudh 196 (202). (Notice 
by transferor, one of co- plaintiffs, is enough for 
continuance of suit by other transferee co- plain- 
tiff after former’s death — Decree passed is not 
a nullity.)] 

14. (’35) AIR1935Sind206(207):29SindLR404. 
(’35) AIR 1935 Mad 889 (890). (Affirming AIR 
1931 Mad 175 — Entire suit is bad and can-: 
not be proceeded with even by plaintiff who has 
complied with Section.) 

15. (’28) AIR 1928 Bom 838 (839). 

Note 14| 

1. (’84) 1884 All W N 58 (58). (District means 
one in which the suit is instituted.) 
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80 leaving of the notice may be either personal or by <po$t? “Collector of the District’’ 
l«tW 14-16 means the Collector of the District where the suit is instituted. A suit instituted at 
Sealdah based on a notice given to the Collector of Purneah is untenable.^ 

16. WaiYev of notice and effect thereofe — A notice under the Section 
is given for the benefit of the defendant and there is nothing to prevent him from 
waiving the notice or from being estopped by his conduct from pleading the want of 
notice.^ Thus, where objection as to notice was taken in the written statement, but no 
issue was raised on the point and no objection was taken subsequently at any stage of 
the trial in the Court of first instance, it was held that the notice was waived.^ Where 
no objection is raised in the Court of first instance, it cannot be pleaded for the first 
time in special appeal.^ But the mere failure to raise the objection in the written 
statement cannot per se bo regarded as a waiver, if it was raised practically before the 
trial had commenced and before any prejudice could have been caused to the plaintififs 
by the lateness of the stage at which the objection was raised.^ 

An objection as to notice cannot be taken by a defendant other than the 
Secretary of State or other public officer for whose benefit the notice is intended,^ or 
by a transferee from the Secretary of State.® 

16. Notioet if neoessary fop amendment of plaint.— Where an amendment 
of the plaint is necessitated by the discovery of facta previously unknown to the 
plaintiff and the relief asked for in the plaint is not altered by the amendments, 
a further notice under the Section is not necessary.^ But where the amendment 
introduces a new cause of action not specified in the original notice, as for example 
where a suit based on negligence is sought to bo amended into one based on nuisance, 
a further notice is necessary.* Similarly, where a plaint against a person is sought to be 
amended by substituting the Secretary of State in the place of the original defendant,® 


2. (*91) 1891 Pun Re No. 71, p. 341. 

[See (’31) AIR 1931 Cal 603 (504) ; 58 Cal 860. 
(Service on eon of public officer — Invalid — 

* 0. 48 R. 2 does not control this Section.)] 

3. (’16) AIR 1915 Cal 62 (63). 

(•84) 1884 All W N 68 (68). 

Note 15 

1. (*07) 34 Cal 257 (282). (Per Mookerjee, J.) 

(’90) 1890 Pun Re No. 166. p. 504. 

(•83) AIR 1933 Mad 917 (919). 

(’83) AIR 1933 Sind 1 (8). 

(•17) AIR 1917 Cal 614 (615). (Plaint amended— 
Defendant in additional Avritten Btatement, not 
objecting to want of further notice of two 
months— Objection was deemed to have been 
waived.) 

[But see (’87) AIR 1937 Sind 291(291, 292) : 32 
Sind L R 67. (Provisions of S. 80 as to notice 
are mandatory and cannot be waived at the 
whim of the officer concerned.)] 

2. (’07) 84 Cal 257 (282). 

(•81) AIR 1981 Cal 176 (178). (Objection taken 
after two years and only in a supplementary 
written statement and pressed after plaintiffs’ 
right became bsirred— Waiver.) 

[But see (’88) AIR 1988 Mad 688 (584). (Trial 
Court through negligence omitting to frame 
issue on point of want of notice— Government 


Pleader also through negligence omitting to 
make application regarding it but all along 
resisting suit — Point regarding notice cannot be 
deemed to have been waived by the Secretary 
of State.)] 

3. (’76) 1 All 269 (271). 

(’34) AIR 1934 Pat 364 (855). (Plea of want of 
notice not taken for over two years— Another 
suit on the same cause of action impossible— 
Plea must be taken to have been waiv^.) 

(’84) AIR 1984 Nag 201 (202) : 80 Nag L R 240. 

4. (’25) AIR 1925 All 241 (248) : 47 All 291. 

5. (’12) 16 Ind Gas 849 (850) ; 40 Cal 503. 

(’05) 32 Cal 1180 (1134). 

(’83) AIR 1983 Pat 49 (49). 

6. (’07) 10 Oudh Cas 49 (54). 

Note 16 

1. (’08) 80 Gal 86 (72). (Confirmed in 82 Gal 
605: 82 Ind App 98 (P C). Suit against Secre- 
tary of State— Sub-Collector subsequently added 
as defendant— No separate relief claimed against 
him for any aot done by him — No notice is 
necessary.) 

2. (’07) 84 Cal 257 (281). 

(’12) 18 Ind Cas 870 (872) : 88 Gal 797* 

3. (’10) 4 Oudh Oas 188 (188). 
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or by adding him as an additional defendant, and the efifect of such addition would 
be to raise a question for decision as between the plaintiff and the Secretary of State, 
notice ijnder the Section is necessary^ and, in fact, the application to add the 
Secretary of State as a party should state that the required notice has boon given.^ 
Where, however, a notice has been properly given to the Railway Administration 
under Section 77 of the Railways Act, but tho Railway is taken over by the Secretary 
of State subsequent to the notice, no second notice to tho Secretary of State under 
Section 80 is necessary to be given, before filing the suit.® Nor is a notice necessary 
where tho defendant's interest devolves on the Government during suit.^ 

17. Fact of notice having been delivered to be mentioned in the p|aint.<- 

The Section requires that the plaint shall contain a statement that tho notice un«Ln* 
the Section has been delivered or left as required. But the non-mention of tho fact 
will not necessarily entail a dismissal of the suit. Tho plaint may bo amended by 
adding the statement and the suit proceeded with.^ 

An averment in the plaint that a notice under Section 80 is “sent” to the 
officer concerned is not sufficient under the Section as tho words “delivered" or “loft" 
are not used as provided by tho Section.^ 

18. Institution of suit during ourrenoy of notice. — It has boon seen in 
Notes 2 and 10 above that the Section is mandatory. It follows that a suit cannot be 
instituted before tho expiry of the two months of notice.^ But, where a suit instituted 
before tho expiry of the two months' period has been withdrawn with liberty to bring 
a fresh suit, such fresh suit can be brought on tho basis of tho same notice.^ 

19. Variance between notice and plaint. — Where there is no substantial 
variation between the notice and the plaint, tho maintainability of the suit will not 
bo affected.^ But where tho case set up in tho plaint is different from the case stated 
in the notice, the suit is not maintainable.^ 

20. Effect of death of intending plaintiff after notice. — A notice given by 
a person to the Secretary of State of an intended suit will not, where such person dies 
before tho institution of the suit, enure to the benefit of his legal representative and 
the latter cannot institute the suit without giving fresh notice.^ 

21. Exclusion of period of notice for purposes of limitation — In 

computing the period of limitation for a suit against the Secretary of State or public 
officer, the period of tlie notice will be excluded under Section 15 (2) of the Limitation 

Note 18 

1. (’97) 24 Cal 584 (588). 

2. (’35) AIR 1935 l^m 21 (22, 23) : 59 Bom 149. 

Note 19 

1. (*94) 1894 Pun Re No. 67, page 221. 

(’17) AIR 1917 Cal 614 (614). 

(’38) AIR 1938 Nag 415 (417) : I L R (1939) 

Nag 206. (An alternative and a lesser claim 
which is not mentioned in the notice under 
S. 80 cannot derogate from the plaintiff’s right 
to have the suit tried on the issue which is 
claimed in tho notice.) 

2. (’16) AIR 1916 Cal 66 (67). 

(’72) 8 Beng L R 265 (275). 

Note 20 

1. (’08) 25 All 187 (191). 


4. (’90) 1890 Bom P J 156. {Notc^Tho Section 
does not prevent a Court from adding tho Secre- 
tary of State as a party to the suit — See 9 Cal 
271 (276) and 1908 Pun W R No. 22 (22).) 

5. (’96) 1896 All W N 22 (22). 

6. (’28) AIR 1928 Mad 599 (601). 

7. (*26) AIR 1926 All 585 (586). 

(’31) AIR 1931 Sind 168 (159) : 25 Sind L R 200. 
(Manager of Incumbered Estates added as re- 
presenting defendant in ponding suit.) 

[See (’88) AIR 1933 Sind 1 (8).] 

Note 17 

1. (’04) 8 Cal W N 918 (916). 

(’86) AIR 1985 Pat 86(87). (Distinguishing A I R 
1981 Oal 508.) 

2. (’37) AIR 1987 Sind 291 (292) :S2 BindLR67. 


Seoiioii 8S 
Notes i6-St 
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Beotioli 80 Act.^ The period of the notice ivill include both the day of serving the notice and the 
Iotas 81*28 day on v^hich the suit is hled.^ 

But it has been held that Section 15 (2) of the Limitation Act has no applica- 
tion to periods of limitation not prescribed by the Limitation Act itself, but by any 
Special law such as the Bengal Tenancy Act.^ In such cases, therefore, the period of 
notice cannot be excluded in computing the period of limitation prescribed by such 
special law.^ Nor can the period of notice be excluded where there is no cause of action 
at all against the Secretary of State or public officer and the latter is erroneously 
impleaded as a defendant in the suit.^ 

See also the undermentioned case.^ 

22. Cases in which the GoFernment is a necessary party.— Sec Section 79. 

28. Jurisdiction to entertain suits against Government or public oflScer. 

— See Section 79. 


31. [Ss. 427, 428.] In a suit instituted against a public 

from arreti officei iu Tcspect of any act purporting to be 
•na pwMii.1 appewruico. jjjg official Capacity — 

(a) the defendant shall not be liable to arrest nor his 

property to attachment otherwise than in execution 
of a decree, and, 

(b) where the Court is satisfied that the defendant cannot 

absent himself from his duty without detriment to 
the public service, it shall exempt him from appearing 
in person. 

r 1877, Ss. 425, 428 ; 1859, S. 72. See 0. 27 R. 8.] 

1. Scope of the Section. — The exemption from arrest or attachment under 
this Section is only with reference to arrest or attachment before judgment and not 
in execution (see 0. 27 R. 8). Clause (b) may be compared with Section 133 of the 
Code which empowers the Provincial Government to exempt from personal attendance 
any person whom the Government considers, in view of his rank, to be entitled to 
such exemption. 


Note 21 

1 . (’17) AIR 1917 Lah 212 (212) : 1917 Puu Re 
No. 52. 

(’06) 82 Cal 277 (281). 

(’37) AIR 1937 Sind 281 (284) : 32 SindL R 106. 
. (Suit against joint tort-feasors — Notice required 
as against one only— Limitation against the 
other also is extended.) 

(’89) AIR 1939 A11277(278):I LR (1939) All 892. 

2 . (1840) 6 M & W 49, Young v. ITiggon. 

3 . (’18) AIR 1918 Gal 278 (280) : 45 Cal 934. 


(’19) AIR 1919 Cal 1001 (1002), 

(’19) AIR 1919 Cal 949 (949). 

(’21) AIR 1921 Cal 661 (671). 

4 . See cases in foot-note (3). 

5. (’19) AIR 1919 Oudh 26 (27) ; 22 Oudh Cas 
342. 

6. (’36) AIR 1986 Nag 21 (22): 31 Nag L B Sup 
79. (Suit against Railway Company— Notice 
under S. 80 not necessary — Period of notice can- 
not be excluded from limitation.) 
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82 . [S. 429.] (1) Where the decree is against* the Crown Section SSI 

E«.c«tion of decree. ® ^®SP®Ct Of any 

such act as aforesaid, a time shall be specified 
in the decree within which it shall be satisfied; and, if the decree 
is not satisfied within the time so specified, the Court shall report 
the case for the orders of the '‘Provincial Government. 

(2) Execution shall not be issued on any such decree unless 
it remains unsatisfied for the period of three months computed 
from the date of such report. 

[See Ss. 80 and 81.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for '^tbe 
Secretary of State for India in Council.** 

b. Substituted by ibid for ‘‘Local Government.” 


Suns BY Aliens and by ob against ‘[Fobeign Rulebs 
AND Rulebs of Indian States.] 

83 . [ S. 430.] (1) Alien enemies residing in British India Section 88 

„ with the permission of the '‘Central Government, 

When aliens may sue. iT ii-j •i.i.rt i. n 

and alien friends, may sue in the Courts of 
British India, as if they were subjects of His Majesty. 

(2) No alien enemy residing in British India without such 
permission, or residing in a foreign country, shall sue in any of such 
^urts. 

Explanation. — Every person residing in a foreign country 
the Government of which is at war with the United Kingdom of 
Great Britain and Ireland, and carrying on business in that country 
without a license in that behalf under the hand of one of His 
Majesty’s Secretaries of State or of a Secretary to the ‘Central 
Government shall, for the purpose of sub-section (2), be deemed to 
be an alien enemy residing in a foreign country. 

[ 1877, S. 430.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1987, for 
^'Foreign and Native Rulers.'* 

b. Substituted by ibid for “Governor- General in Council.” 

0 . Substituted by ibid for “Government of India.” 
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SUITS BY AIiIBNS 


BeottonSS 
NotM 1-2 


Synopsis 

1. Scope and applicability of the Section. 

2. Alien enemy. 

3. Suits by alien enemies. 

4. Service of summons in a foreign country. 

5. Contracts with alien enemies. 

6. Limitation. 

Other Topics (Miscellaneous) 

Alien enemies residing in British India with the permission of the Central 
Government.” See Notes 1 and 3. 

“Permission” — Express or implied. See Note 3. 

“Person” includes “corporation.” See Note 1 and also O. 29 Notes. 

Suits against alien enemies not prohibited. See Note 1. 

1. Scope and applicability of the Section. — Sections 83 to 88 of the Code 
deal with suits by aliens and by or against Foreign Rulers and Rulers of Indian States. 
This Section deals with the question as to when aliens may sue in the Courts of British 
India. 

Alien friends are on the same footing as if they were subjects of His Majesty. 
Thus, an alien prince is competent to sue in a British Indian Court.^ A foreign 
corporation can, in its corporate character, sue in British Indian Courts, even if it is 
not registered under the Indian Companies Act.^ 

An alien enemy residing in British India with the permission of the Central 
Government may also sue in British Indian Courts.* The Section, however, does not 
preclude suits against aliens not so residing, or affect their right of defence in such 
suits.* As to who is an alien enemy, see Note 2. 

2. Allen enemy. — The words **alion enemy" include not only the subjects 
of a state at war with Groat Britain but also British subjects and subjects of a 
neutral State who are voluntarily residing in a hostile country.^ The test, therefore, to 
determine whether a person is an alien enemy, is his place of residence or the place 
where he carries on business and not his nationality,^ In Jansony, Driefontein 
Consolidated Mines^ Ltd,? Lord Lindley observed as follows : 

“When considering questions arising with an alien enemy, it is not the nationality of a person 
but his place of business during the war that is important. An Englishman carrying on business in 
an enemy’s country is treated as an alien enemy in considering the validity or invalidity of his 
commercial contracts.” 


Section 83 — Note 1 

1. (*88) 1888 Pun Re No. 191,page491. (Raja of 
Faridkot is competent to sue in the British 
Courts under one or other of old Ss. 430-433.) 

(’15) AIR 1915 Mad 116 (116). (Temple to which 
suit land belonged in French India — Plaintiff 
French subject — Suit land in British India — 
Suit maintainable in British India.) 

2. (’03) 30 Cal 103 (105, 106). 

3. (’15) AIR 1915 Low Bur 33 (34). (License to 
trade granted by Government.) 

(’17) AIR 1917 All 374 (375) : 39 All 377. 

4. (’14) AIR 1914 Sind 107 (108): 8 SindLR 829. 

(’17) AIR 1917 All 374 (375) : 39 All 377. (Appli- 

cation to British Indian Court for service of sum- 
mons against alien enemy in the alien enemy 
country.) 


(’17) AIR 1917 Cal 838 (841) : 43 Cal 1140. (Suit 
again t non-resident alien enemy maintainable in 
British India even during war with enemy 
country.) 

Note 2 

1. (’17) AIR 1917 Low Bur 66 (67). 

2. (’20) 1920 Lah 4 (5) : 1 Lah 276. 

(1802) 6 R R 724, M’Conell v. Hector. 

(1915) 1 K B 857 (868), Porter v. Freudenberg. 
(’20) AIR 1920 Bom 285 (286, 291, 292) : 44 Bom 

61. (Neutral subject having a commercial domi- 
cile in an enemy country and with no intention 
of removing that domicile to a neutral country 
is an alien enemy.) 

3. (1902) 1902 App Oas 484 (501). 

(’28) AIR 1923 Nag 121 (122). 
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The residence, however, must be a voluntary one. A prisoner o£ war kept in 
the enemy country cannot be regarded as an alien enemy.^ But the residence need not 
be a permanent one, provided it is not of a temporary character.*^ A person residing in 
a hostile country for a substantial period of time acquires the disabilities of an alien 
enemy during the period, unless such residence is with the consent of the Crown.® 

3* Suits by alien enemies. — An alien enemy residing in a foreign country 
cannot sue in British Indian Courts.^ Thus, whero some of the partners are resident in 
a hostile country, the firm cannot maintain an action in British Indian Courts.-* An 
alien enemy residing in British India can sue in such Courts if such residence is with 
the permission of the Governor-General in Council.® The permission need not be express, 
but may be presumed from the circumstances. Whore the alien enemy has resi led 
in British India from before the outbreak of war and continues to remain after such 
outbreak without being ordered to remove himself, permission may be presumed.^ 
Whero a German lady filed a petition for divorce in the Allahabad High Court, while 
England was at war with Germany, the fact that she was not interned was construed 
as an implied permission to reside, by the Government of India.® 

The Sind Judicial Commissioner’s Court has, however, in the undermentioned 
case® taken the view that the permission must be express. The observation is obiter 
and is against the trend of authorities and cannot bo considered sound. 


4. Service of summons in a foreign country. — A summons can be 
transmitted by a British Indian Court to the Foreign Office through the High Court 
in England for being served on the defendant residing in any enemy country.^ 


S. Contracts with alien enemies. — It is a universal principle of public law 
that commercial intercourse between States at wav with each other is interdicted.^ 
But this prohibition is, however, confined to intercourse which is inconsistent with 
the state of war between the belligerents, including any act or contract which tends 
to increase the resources of the enemy. A leiise granted after tlio commencement of 
hostilities, by an alien enemy in British India on belialf of one who is not shown to 
be an enemy subject, the rent whereof is intended to be used in this country and by 
persons who are not enemies, is enforceable.® A debtor indebted to an alien enemy is 
not entitled to a suspension of interest on Ids debt from the date the war began to 
the date when the enemy obtained a licence to trade in British India.’* 


4. (’20) AIR 1920 Lah 4 (6) : 1 Lah 27G. 

5. (’20) AIR 1920 Lah 4 (6) ; 1 Lah 276. 

6. (1916) 2 App Gas 307 (328), Daimler Co. v. Con- 
tinental Tyre & Rubber Co. (Per Lord Shaw.) 

Note 3 

1. (’20) AIR 1920 Lah 4 (6) ; 1 Lah 276. 

2. (’20) AIR 1920 Lah 4 (5) : 1 Lah 276. 

(1917) 33TLR20, CandilisA Sons v, Victor & Co. 

[See however (1919) 1919 App Cas 59 (64, 77, 
133), Rodriquez v. Speyer Brothers. (Firm 
dissolved on outbreak of war as one partner 
became alien enemy — Firm can maintain suit 
during war in respect of pre-war debt due 
to it.)] 

3. (’17) AIR 1917 All 874 (376) ; 39 All 377. 

(’16) AIR 1915 Low Bur 38 (34). 

4. (’18) AIR 1918 Mad 1294 (1295). 


(1916) 1KB 284(301,802, 304, 305), Bchoffoniufl 
V. (loldberg. (Internment of registered alien 
enemy does not opcraU^ as cancellation of the 
registration— Ho has right to sue.) 

(1794) 2 Anst 462, Denhigny v. Dayallon. 

100 Mass 561, Kershaw v. Kelsey. 

[See also (1902) 1902 App Cas 484(496,498), Jan- 
sonv. Driofontcin Consolidated Mines, Ltd.] 

5. (’17) AIR 1917 All 374 (876) : 39 All 377. 

6. .(’14) AIR 1914 Sind 107(108): 8 Sind LR 329. 

Note 4 

1. (’17) AIR 1917 All 374 (375) : 39 All 377. 

Notes 

1. 8 AVall 185, United States v. Lane. (Cited in 
AIR 1918 Mad 1294.) 

2 . (’18) AIR 1918 Mad 1294 (1295). 

3. (’20) AIR 1920 Bom 294 (295) : 44 Bom 1. 


SeotioBtS 
NotM t-9 



728 


SUIT BY FOBBION STATES 


R<llei 8 

Ssetion 84 


6. Iiimitation. — See the Author’s Commentaries on the Limitation Act, 
Section 9 Note 4. 


When foreign States 84 <. (b)*] (1) foreign State may 

may rae. of British India : 

Provided that such State has been recognised by His 
Majesty or by the ^Central Government: 

Provided, also, that the object of the suit is to enforce a 
private right vested in the head of such State or in any officer of 
such State in his public capacity. 

(2) Every Court shall take judicial notice of the fact that 
a foreign State has or has not been recognized by His Majesty or by 
the -'^Central Government. 

[1877, S. 431.] 

a. Substitutod by the Qoyernment of India (Adaptation of Indian Laws) Order, 1937, for 
“Governor-General in Council.^ 



!• Legislative changes. 

2. “A foreign State may sue.** 

3. Private rights. 

Other Topics (Miscellaneous) 

Sub-scction (1), second proviso. See Note 1. 

Suits on judgments and decrees of foreign States. See S, 18, Notes. 

1. Legislative ohan^es. — The second proviso to the corresponding Section 431 
of the former Code ran as follows : — 

“Provided that the object of the suit is to enforce the private rights of the head 
or of the subjects of the foreign State.” 

This was open to the interpretation that the foreign State had a general power to> 
litigate in respect of the private rights of its subjects. This was not the intention of 
the Legislature and so the language of the proviso to the present Section has been 
suitably modified so as to make it clear that a foreign State can litigate only in respect 
of private right vested in the head of the State or in any officer of the State in his 
capacity as such officer. 

2. foreign State may sue.” — The Baja of Faridkot is competent to sue 
in British Indian Courts.^ A suit by a foreign State must be instituted in the name by 
which it has been recognised by His Majesty.^ 

Section 84 — Note 2 

1. (*88) 1888 Pun Re No. 191, page 491. State under this Section.)] 

\8ee (*80) AIR 1980 Mad 1004 (1006, 1006] : 68 2. (1867) 2 Gh App 582 (592, 696), United States 

Mad 968. (Qodwal Samsthanam is not a foreign of America v. Wagner. 
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8. PriYate rights. — The private rights spoken of in this Section do not moan 
individual rights as opposed to those of the body politic but those private rights of tho 
State which must be enforced in a Court of Justice as distinguished from its political 
or territorial rights which must, from their very nature, be made the subject of 
arrangement between one State and another. They are rights which may bo enforced 
by a foreign State against private individuals as distinguished from rights which one 
State in its political capacity may have as against another State in its political capacity.^ 


85 . [S. 432.] (1) Persons specially appointed by order of 
the Government at the request of any Sove- 
pob^’by'&'vCTnmmt roign Princo or Ruling Chief, whether in sub- 
PrtaTw ordinate alliance with the British Government 

or otherwise, and whether residing within or 
without British India, or at the request of any person competent, 
in the opinion of the Government, to act on behalf of such Prince 
or Chief, to prosecute or defend any suit on his behalf, shall be 
deemed to be the recognized agents by whom appearances, acts and 
applications under this Code may be made or done on behalf of such 
Prince or Chief. 

’^Explanation. — For the purposes of this sub-section the 
expression **the Government" means — 

(a) in the case of any Indian State, the Crown Represent 

tative ; and 

(b) in any other case, the Central Government. 

(2) An appointment under this section may be made for 
the purpose of specified suit or of several specified suits, or for the 
purpose of all such suits as it may from time to time be necessary 
to prosecute or defend on behalf of the Prince or Chief. 

(3) A person appointed under this Section may authorize 
or appoint persons to make appearances and applications and do 
acts in any such suit or suits as if he were himself a party thereto. 

[ 1877, Ss. 37, 38, 417 and 432; 1859, S. 17. See 0. 3.] 

a. Exx)lanaiion added by tho Government of India (Adaptation of Indian Laws) Order, 1937* 

Notes 

1. (*85) 11 Oal 17 (24). (1861) 2 Gif! 628 (681, 682). Emperor of Austria 

(’88) 1888 Pun Be No. 191, page 491. v. Dey. 


S^on 8S 

Mote 8 


SeottonSS 
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surra by or against ruling chiefs 


IBbotlon 85 
KotM 1~8 


Synopsis 

!• Scope of the Section. 

2. ‘‘Sovereign Prince or Ruling Chief.’* 

2e. Ezplanetion. 

3. Powers of the recognized agent appointed 

under the Section. 

4. Political Agent. 

5. Discovery. 

Other Topics (Miscellaneous) 

Appointment after suit. See Note 3. 

Guardian ad litem. See Note 3. 

Revenue Court. See Note 1. 

Signing the plaint. See Note 3. 

Is Scope of the Section. — This Section enacts that the persons specially 
appointed under this Section ''shall be deemed to be recognised agents." It does not 
exclude the other classes of recognised agents mentioned in 0. 3 B. 2, and a Sovereign 
Prince is not prevented from suing in his own name or through a recognised agent 
appointed under 0. 3 R. 2. This Section is thus only an enabling provision.^ 

The Section applies to Revenue Courts also.* 

An administrator of a Native State, who is ruling the State as the represen- 
tative of the Government of India and who has been appointed by the Government of 
India to prosecute suits on behalf of the State, is competent to institute suits on behalf 
of the State in British Indian Courts.* 

2. ^^SoTcreign Prince or Ruling Chief.** — A Chief means a chieftain and 
a “Ruling Chief" is a chief who rules over his own territory, who may, however, be a 
feudatory of* the British Sovereign owing allegiance and obedience to him as fixed by 
treaties.^ As to persons who have been hold to be Sovereign Princes and Ruling Chiefs, 
see the undermentioned cases.* Whether a particular person is a Sovereign Prince or 
Ruling Chief is for the Courts to decide and not for the Government.* 

2a. Explanation. — See the undermentioned case.^ 


3. Powers of the recognized agent appointed under the Section. — The 

powers of a recognized agent under this Section are defined in the Section itself. Ho 


Section 85 — Note 1 

1. (’86) 1880 All W N 133 (138) : 8 All 382. 

(’88) 1889 Pun Be No. 165, page 576. 

(’84) 10 Cal 136 (137). 

(’07) 19 All 510 (612, 618). 

2. (’08) 26 All 635 (687). 

3. (’83) air 1033 Lah 4.56 (458). 

Note 2 

1. (’84) 8 Bom 415 (418). 

2. (’84) 8 Bom 415 (418, 421). (The Dcsai of 
Patadi, a talukdar of (he fifth claes in Kathia- 
war held to bo a Ruling Chief.) 

(’76) 26 Suth W R 404 (405). (The Rajah of 
Tipperah — Sovereign Prince.) 

(’79) 3 Cal L Rep 417 (420) : 4 Cal 674. (Do.) 
(’88) 9 Cal 535 (562). (Do.) 

(’88) 12 Cal L Rep 473 (474). (Do.) 

(’84) 10 Cal 186 (187). (Do.) 

(’14) AIR 1914 All 493 (494). (Do.) 

(’09) 1909 Fun Re No. 21. (The Rajah of Poonoh 


— A Ruling Chief.) 

(’88) 1888 Pun Re No. 191. (The Rajah of Faridkot 
— A Ruling Chief.) 

(’70) 7 BomllOROO 160 (169). (The Thakur of 
Palitana — Sovereign Princo.) 

(’19) AIR 1919 Bom 122 (126). (Kurundwad Jaha* 
geerdara— Ruling Chiefs.) 

(’85) 11 Cal 17 (24). (Rajah of Cherrapoonjee — 
An independent Prince.) 

(■75) 1875 Pun Re No. 93, page 218. (Rajah of 
Nahan.) 

(’24) AIR 1924 All 422 (422) : 46 All 865. (The 
Maharaja of Benares — A Ruling Chief.) 

3. (’88) 9 Oal 535 (554). 

Note 2a 

1. (’89) AIR 1989 Lah 279(279,280). (Order of 
1985 appointing agent to prosecute or defend 
suits on behalf of Native State unless revok^ 
is valid even after the Government of India 
(Adaptation of Indian Laws) Osder, 1987.) 
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<3an vpilidly sign and verify the pleadings on behalf of principal.' He can do so even 
before his appointment, under this Section, provided that the appointment is made 
before the period of limitation for the suit has expired.* He can act for his principal 
even when the latter has not attained majority under the Majority Act, without being 
appointed as guardian ad litem by the Court.* 

4. Political Agent. — A Political Agent appointed by the Government to 
manage the Chief’s estates generally is not as such a recognized agent under this 
Section.' 

6. DiSOOYery. — A foreign State, like any other party, is not exempt from 
giving discovei y under the rules for discovery and inspection.' 


86 . [S. 433.] (1) Any such Prince or Chief, and any 

Suite agaiiMt PrincM aDibassador or euvoy of a foreign State, may , 
Chief*, ambaaaador* and the cuse of the MuHfig Chief of ttn Indian State 

with the consent of the Crown Representative^ 
certified hy the signature of the Political Secretary, and in any 
other case with the consent of the Central Government, certified hy the 
signature of a Secretary to that Government, but not without such 
consent, be sued in any competent Court. 


(2) Such consent may be given with respect to a specified 
suit or to several specified suits, or with respect to all suits of. any 
specified class or classes, and may specify, in the case of any suit 
or class of suits, the Court in which the Prince, Chief, ambassador 
or envoy may be sued; but it shall not be given unless it appears 
to Hhe consenting authority that the Prince, Chief, ambassador or 
envoy — 

(a) has instituted a suit in the Court against the person 
desiring to sue him, or 

(h) by himself or another trades within the local limits 
of the jurisdiction of the Court, or 

(c ) is in possession of immoveable property situate within 
those limits and is to be sued with reference to such 
property or for money charged thereon. 


Notes 

1. (’02) 1002 Pun Be No. 41, poge 162. 

2. (’08) 25 AU 635 (688). 

(’88) AIB 1988 Lah 456 (458). 

3. (’26) AIB 1926 Oal 618 (516). 


Note 4 

1. (’87) 11 Bom 68 (66, 66). 

(’80) 2 All 690 (694). 

Note 5 

1. (1867) 2 Ch App 582 (690,692, 595),UDited States 
of America t. Wagner. (Cited in 11 Oal 17.) 


Seotion 88 
Notes 8-8 


Section 86 
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(3) No such Prince, Chief, ambassador or envoy shall he 
arrested under this Code, and, except with '‘such consent as is men- 
tioned in subsection (1), certified as aforesaid, no decree shall be 
executed against the property of any such Prince, Chief, ambassador 
or envoy. 

"•(d) The Central Government or the Crown Representative, as 
the case may be, may by notification in the Gazette of India authorise 
a Provincial Government and any Secretary to that Government to 
exercise with respect to any Prince, Chief, ambassador or envoy named 
in the notification the functions assigned by the foregoing subsections 
to the consenting authority and a certifying officer respectively. 

(5) A person may, as a tenant of immoveable property, sue, 
without such consent as is mentioned in this section, a Prince, 
Chief, ambassador or envoy from whom ho holds or claims to hold 
the property. 

[1877,8.433.] 

a. Substituted by the Goverument of India (Adaptation of Indian Laws) Order, 1937, for 
**with the consent of the Governor-General in Council, certified by the signature of a Secretary to the 
Government of India.*’ 

b. Substituted by ihid for **the Government.” 

c. Substituted by ibid for ”the consent of the Governor-General in Council.” 

d. Substituted by ibid for the original sub-section (4). 


U Legislative changes. 

2» Scope and object of the Section. 

3. Suit against Sovereign Prince or Ruling 

Chief. 

4. Consent when to be obtained. 

5. '*And is to be sued with reference to such 

property or for money charged thereon.** 
— Sub-section (2) (c). 

6. Suit by tenant of immovable property. 
— Sub-section (5). 

7. Waiver of objection to want of consent. 


8. Defence of set-off — No consent is neces* 

sary. 

9. Inquiry into the validity of consent. 

10. Effect of non-compliance with the Section. 

11. Death of Ruling Chief against whom a 

decree is passed — Abatement of appeaU 

12. Sub-section 3. 

13. Notification. 

14. Limitation. 

15. Sovereign Prince or Ruling Chief. See 

Note 2 to Section 85. 


Other Topics (Miscellaneous) 

Defendant becoming Ruling Prince after suit. See Note 4. 
Grounds of consent, Section, exhaustive of. See Note 2. 
Ruling Chief in private capacity, suit against. See Note 3. 


!• Le^islatiYO ohan^es. — See footnotes to the text of the Section. 

2. Soope and object of the Section. — This Section creates personal privilege 
for Sovereign Princes and Ruling Chiefs and their ambassadors and envoys.^ “Ib 


Section 86 — Note 2 

1. (*97) 21 Bom 361 (371, 872). 
(*12) 17 Ind Gas 444 (445) (Mad). 
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is a modified form of the absolute privilege enjoyed by independent sovereigns and 
their ambassadors in the Courts in England, in accordance with the principles of 
international law. The difference is that while in England the privilege is uncondi- 
tional, dependent only on the will of the Sovereign or his representative, in India it is 
dependent upon the consent of the Central Government or the Crown Eepresentative, 
which can be given only under specified conditions. This modified or conditional 
privilege is, however, based upon essentially the same principle as the absolute 
privilege, the dignity and independence of the ruler which would be endangered by 
allowing any person to sue him at pleasure, and the political inconveniences and 
complications which would be the result.*'^ In Gaekwar Baroda State Bailway v. 
Hafiz Habib’^uUHaq? their Lordships of the Privy Council observed as follows : 

“The Sections (86 and 87 of the Civil Procedure Code) relate to an important 
matter of public policy in India and the express provisions contained therein are 
imperative and must be observed.** 

The Section is exhaustive of the. cases in which sanction can be given. No 
sanction can be given on any other ground.^ 

See also Note 7 infra. 


3. Suit against Sovereign Prinoe or Ruling Chief. — The sanction required 
by the Section is necessary for all suits against a Sovereign Prince or Ruling Chief 
whether in his private capacity or in his sovereign capacity.^ But a suit against an 
agent of such Prince or Chief is maintainable without any sanction where ho is 
personally liable within the meaning of Section 230 (3) of the Contract Act.^ Similarly, 
a suit against a business concern managed by the Durbar of a State is not a suit 
against the Prince or Chief,* 

In the undermentioned case,^ a suit was brought against a defendant who was 
described as “The Gaekwar Baroda State Railway through the Manager and Engineer 
in Chief** of the said Railway. It was found that the above railway was neither a State 
Railway nor a company railway but was owned and managed by Ilis Highness the 
Maharaja of Baroda through his own men. It was held that the suit was in reality, 
though not in form, a suit against His Highness the Gaekwar of Baroda and that the 
provisions of this Section and Section 87 infra applied to the case. 


2. (’97) 21 Bom 351 (371,372). (Per Strachey. J.) 
[Seeaho (’21) 62 Ind Caa 778 (778) (Lab). 
(Section 86 does not apply to a claim of eet-ol! 
in a suit against Ruling Chief.) 

(’05) 2 Cal Tj Jour 163 (165). ( Jnless a Sovereign 
Prince submits to the jurisdiction of a Court, 
he shall not be sued except as provided in 
Section 86.) 

(’34) AIR 1934 All 740 (759, 760) : 66 All 828. 
(Suit against a Railway Company owned by 
Indian Prince — Order 29 and not Section 86 
applicable.)] 

3 . (’38) AIR 1938 P C 165(167): 66 Ind Appl82: 
32 Sind L R 531 : 1 L R (1938) All 601 (P C). 
(Reversing AIR 1934 All 740.) 

4 . (*16) AIR 1916 Mad 808(309) : 21 Ind Cas 930 
(931) : 38 Mad 635. 

Notes 

1. (’09) 1909 Pun Re No. 21, page 45. (Suit for 
private property in British India of a Ruling 
Chief.) 


(’16) AIR 1916 Mad 308 (309, 310) : 21 Ind Cas 
930 (931, 932) : 38 Mad 635. (Ruling Chief as 
trustee of a temple in British India.) 

(*16) AIR 1916 Mad 445 (446). (Do.) 

(’24) AIR 1924 All 422 (423, 424) : 46 All 355. 
(Maharaja of Benares — Suit in respect of his 
zamindari in British India.) 

(’14) AIR 1914 All 493 (494). (Ruling Chief as muj- 
walli and manager of a temple in British India.) 
(’75) 1875 Pun Re No. 93, page 218. (Native Prince 
carrying on trade in British India — Sanction 
necoBsary.) 

(’16) AIR 1916 Mad 835 (835) : 89 Mad 661. (Rul- 
ing Chief as a usurper of trusteeship of a temple.) 

2. (’28) AIR 1928 Sind 189 (190). 

3 . (’32) AIR 1982 Lah 186(137,138): 12 Lah 270. 
(Suit against a railway, managed by the Gwalior 
State durbar.) 

4 . (’38) AIR 1988 P C 165 (169) : I L R (1988) 
All 601: 65 Ind App 182: 82 Sind LB 581 (P C). 


Seotioa 8S 
Notes S-S 
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Section 86 
Kotee 8-^ 


This Section does not apply to proceedings under Section 184 of the Oompanies 
Act of 1913.^ The reason is that if the Court makes an order under Section 184 and 
places the name of a Native Prince or Chief upon the list of contributories, it does not 
thereby enforce a jurisdiction against that Native Prince or Chief. But proceedings 
under Sections 186 and 187 of the Companies Act of 1913 are proceedings in a Civil 
Court within the meaning of Sectioh 141 and by virtue of that Section, this Section 
applies to such proceedings.^ 

Consent when to be obtained* — The consent referred to in the Section 
must be obtained before the institution of the suit. A consent obtained after the 
institution of the suit will not validate the institution thereof.^ Where the plaintiff 
wishes to amend the plaint by adding a new relief, it is necessary that sanction under 
this Section should be obtained.^ Where the defendant becomes a Buling Chief or 
Sovereign Prince subsequent to the institution of the suit, it has been held that the suit 
cannot bo continued without the sanction.^ The reason is that the words ** to sue 
in the Section include every step from the presentation of the plaint to the recovery 
of judgment.** 

8. “And is to be sued with reference to such property or for money 
charged thereon” — Sub-section (2) (o). — Sub-section (2) (c) of the old Section 
referred only to cases where the Prince or Chief was to be sued with reference to the 
possession of immovable property or for money charged thereon. The substitution of 
the word “property** for the word “possession** has widened the scope of the Section 
by including all cases with reference to the property in the possession of the Prince 
or Chief. 

A suit for maintenance or for maintenance coupled with a prayer for the 
creation of a charge therefor on certain properties, is not a suit for “money charged'* 
on those properties within the meaning of clause (c).^ 

6* Suit by tenant of immoYable property — Sub-section (5). — A suit 
for a declaration of a hereditary proprietary right to remain in possession of lands 
without payment of rent^ or a suit by the plaintiff as co-sharer against the Buling 
Chief as a cosharer for a share of the profits^ is not a suit brought '*as a tenant of 
immovable property’* within the meaning of sub-section (5) and is not maintainable 
without the sanction required by the Section. 

Sub-section 5 refers to a suit against a Sovereign Prince or Chief and does not 
dispense with the consent required under sub-section 3 for execution proceedings 
against such Prince or Chief 

7* WaiYcr of objection to want of consent. — It is a general principle of 
law that parties can waive irregularities in procedure} Similarly, a person for whose 
benefit a privilege has been conferred can waive the privilege. The question has arisen 


5. (’36) AIR 1936 All 826 (829): 68 All 742 (FB). 

6. (’36) AIR 1936 All 826 (829): 58 All 742 (F B). 

Note 4 

1. (’97) 21 Bom 351 (366). 

(’09) 1909 Pun Re No. 21, page 45. 

(’69) 11 Suth W R 116 (116). 

2. (’13) 22 Ind Gas 889 (891) (Cal). 

3. (’21) AIR 1921 Pat 23 (24) ; 6 Pat L Jour 185. 

4. (’97) 21 Bom 351 (365). 

(’21) AIR 1921 Pat 23 (24) : 6 Pat L Jour 185. 
Note 5 

1. (’83) 9 Cal 585 (555). 


(’78) 3 Cal L Rep 417 (420) : 4 Cal 674. (Main- 
tenance grant directed to be paid out of the 
revenues of a certain ziimindari does not form 
charge on the zamindari.) 

(’83) 12 Gal L Rep 473 (474). 

Note 6 

1. (’20) AIR 1920 Oudh 208 (204). 

2. (’24) AIR 1924 All 422 (424) : 46 All 855. 

3. (’35) AIR 1985 Gal 664 (665, 666). 

Note 7 

1. (’87) 9 All 191 (208) : 18 Ind App. 184 (PC). 
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as to whether the objection on the ground of want of sanction under this Section can 
be waived by the native Prince or Chief. Before the decision of the Privy Council in 
Gaekwar Baroda State Bailway v. Hafiz Habih-uUHaq? there was a conflict of 
decisions on this question. It was held by the Bombay High Court that such objection 
could be waived by the defendant Prince or Chief and that contesting the suit on the 
merits without protest amounted to such waiver.® The Calcutta/ Lahore/ Patna‘* 
and Allahabad^ High Courts also took a similar view. According to the High Court of 
Patna, even an application for adjournment would amount to a waiver of the privilege.® 
But it was held that the fact that the Sovereign Prince of Euling Chief waived his 
privilege in one suit did not preclude him from pleading it in another suit.® The 
Madras High Court, however, dissented from the view that the privilege could be 
waived.^® The ground on which that view was based was that the recognition of ca&os 
of waiver as excepted from tho provisions of international law cannot bo imported into 
the clear language of tho Code. 

Tho above conflict has boon set at rest by tho decision of the Privy Council 
referred to above, by which it was held that the provisions of this Section are 
imperative and cannot bo waived. Their Lordships of tho Privy Council observed as 
follows : “Further, as already pointed out, tho provisions relating to this matter are 
statutory. Thoy «are contained in Sections 86 and 87, Civil Procedure Code ; they are 
imperative and having regard to the public purposes which thoy serve, they cannot, in 
their Lordships' opinion, be waived in the manner suggested by the High Court.” 

8. Defence of set-off — No consent is necessary. — Whore a person does 
not actually sue as plaintiff but only puts forward a claim of set-off in his defence to 
a suit by a Euling Chief, no sanction is necessary to raise such a claim.^ 


9. Inquiry into the validity of consent. — The introduction of tho words 
“unless it apix^ars to the consenting authority” effects an important change in the 
pre-existing law. Its effect is to show that tho opinion of the consenting authority is 
final on the question whether any of tho clauses (a) to (c) is satisfied in a given 
instance.^ The cases® which, before the passing of the present Code, held tliat it is 
open to or incumbent on tho Courts to examine the correctness of tho decision of tho 


Government are no longer law. 

10. Effect of non-compliance with the Section. — A suit against a Sovereign 
Princo or Euling Cliiof instituted without the previous sanction of tho Government 


2. (’88) AIR 1938 P C 165 (167, 169) : I L R 
(1988) All 601 : 65 Ind App 182 : 82 Sind h R 
531 (P G). (AIR 1934 All 740 reversed). 

3. (’97) 21 Bom 351 (374, 376). 

4. (’18) AIR 1918 Cal 985 (086). (Submission to 
jurisdiction— Objection to jurisdiction cannot 
be taken in appeal.) 

5. (’03) 1003 Pun Re No. 40, page 129. (Objec- 
tion to jurisdiction taken only in appeal and 
disallowed.) 

6. (’21) AIR 1921 Pat 23(24): 6 Pat L Jour 185. 
(If plain tifif ignores the bar and persists in the suit 
and defendant acquiesces in the procedure,waiver 
presumed.) 

7. (’84) AIR 1934 All 740 (761) : 56 All 828. 
(Reversed by tho Privy Council in A I R 1988 
P 0 165). 

8. (’21) AIR 1921 Pat 28 (25): 6 Pat L Jour 185. 

9. (’68) 9 Cal 585 (556). 


io. (’ie) AIR 1916 Mad 835 (835): 39 Mad 661. 
(Privilege under B. 86 not waived if after pleading 
it defendant also pleads on merits of the case.). 

Note 8 

1. (’21) 62 Ind Oas 778 (779) (Lah). 

Note 9 

1. (’85) AIR 1935 Oudh 164 (164). 

2. Vide Report of the Special Committee Notes 
to clause 86 (2). 

(’83) 9 Gal 535 (555). 

(’86) 1886 Pun Re No. 51, page 97. (Taking 
mortgage over immovable property and letting 
it out on lease is not trading under clause (a).> 
(’07) 29 All 379 (881). (Suit for arrears of pay 
held not to fall under cl. (c) and could not be 
maintained by virtue of consent of Governor- 
General in Council.) 

(’97) 21 Bom 851 (862). (The power of Court to 
question the decision of the Government was- 
assumed in this case.) 


Seotlon 80 
Notes 7-ia 
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9Mlkl0ll86 should be either dismissed or allowed to be withdrawn with liberty to bring.a fresh 
suit duly sanctioned.^ But a suit against several defendants, one or some of whom 
alone are privileged, is not bad as against the others for want of sanction as against 
the privileged defendants.^ 

11. Death of Ruling Chief against vhom a deoree is passed— Abatement 
of appeal. — An appeal from a decree against a Sovereign Prince or Ruling Chief 
does not abate on his death. ^ 

12. Sub-seotion (8). — After a decree is passed against a Sovereign Prince or 
Ruling Chief in a validly laid suit, a twofold protection in execution is afforded to the 
defendant under this sub-section — 

( a) An absolute protection of his person from arresL 

(b) A qualified protection of his property, dependent on the sanction of the 

authority mentioned in sub-section (1). 

The consent required for executing the decree against the property is, evidently, 
independent of the consent required for initiating the suit. Further, such consent is 
necessary even if the docree-holder happens to be a tenant of the judgment-debtor^ 
although, under sub-section (5) the sanction under the Section is not necessary for a 
mit by the tenant. 

IS. Notifloatlon. — See General Statutory Buies and Orders, Yol. I, pp. 625 

to 638. 

14. Limitation. — The time taken in obtaining the consent under this Section 
oannot be deducted in computing the period of limitation.^ 

On a question arising under Section 13 of the Limitation Act, the Bombay 
High Court* held that in the case of Sovereign Princes or Ruling Chiefs, who are in 
fact generally resident in their own territories and outside British India, they cannot 
be said to be absent from British India so long as they reside or carry on their business 
through their representatives in British India. The Calcutta High Court has, on the 
other hand, held that the defendant cannot be said to reside in British India by the 
mere fact of carrying on business therein.* 

15. SoYereign Prinoe or Ruling Chief. — See Note 2 to Section 85. 


43eotion87 


» . 87 . [ S. 434.] A Sovereign Prince or 

Ruling Chief may sue, and shall be sued, in 
the name of his State: 

Provided that in giving the consent referred to in the fore- 
going Section Hhe Central Government, the Crown Representative or 
the Provincial Government, as the case may be, may direct that any 


Note 10 

1. (’97) 2i Bom 351 (366). 

(’35) AIR 1985 Oudh 161 (164, 165). (Court’s 
duty is to throw out the case if do sanction 
has been obtained.) 

2. (*09) 1909 Pun Re No. 21, page 45. 

Note 11 

1. (’86) 1886 Pun Re No. 51, page 97. 

Note 12 

1. (‘85) AIR 1985 Cal 664 (665, 666). 


Note 14 

1. (’29) AIR 1929 Bom 14 (19, 20) : 53 Bom 12. 

(The maxim bus non dor mien tibua** 

applies.) 

2. (’29) AIR 1929 Bom 14 (20): 58 Bom 12. (Indian 
States are corporate bodies and to state that they 
reside out of India is to remove altogether the 
limitation bar on suits against them.) 

3. (’98) 25 Cal 496 (508, 504) (FB). 
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mch FHnce or Chief shall be sued in the name of an t^nt or in 
any other name. 

a. SubBtitutod by the Government of India (Adapatation of Indian Laws) Order, 1987, for 
^*the Governor-General in Oouncil or the Local Government.** 

!• Soopo of the Seotloiit — A State cannot be sued apart from the Sovereign 
Prince or Ruling Ohief.^ The Section is based on public policy and is imperative.^ 

Where the Buler of a State has severed his connexion with the State, this Section 
does not preclude a suit being filed on behalf of the State by the administrator of the 
State by virtue of the provisions of Section 85 ante.^ 


Interpleader 

88 . [ S. 470.] Where two or more persons claim adversely 
When interpleader suit to One another the same debt, sum of money 
may be imUtuted. Q^her property, moveable or immoveable, 

from another person, who claims no interest therein other than for 
charges or costs and who is ready to pay or deliver it to the right- 
ful claimant, such other person may institute a suit of interpleader 
against all the claimants for the purpose of obtainii^ a decision as 
to the person to whom the payment or delivery shall be made and 
of obtaining indemnity for himself : 

Provided that where any suit is pending in which the rights 
of all parties can properly be decided, no such suit of interpleader 
shall be instituted. 

[ 1877, S. 470, R. S. C., 0. 57 Er. 1 and 2. See O. 35.] 

Synopsis 


1. Legislative changes. 

2. Scope and applicability of the Section. 

3. Claims must be bona fide and adverse to 

one another. 

4. Claims must be with reference to the same 

subject-matter. 

5. Plaintiff should claim no interest in the 

subject-matter. 


6. **Charges or costs,** meaning of. 

7. Plaintiff must be ready to pay or deliver 

the property to the rightful owner. See 
O. 85 B. 2. 

8. Addition of parties in interpleader suits. 

See 0. 1 B. 10. 

9. Appeal. See 0. 35 Br. 3, 4, 5 and G. 


Other Topics (Miscellaneous) 


Adverse claim need not extend to the whole pro- 
perty. See Note 4. 

Claim may bo legal or equitable. See Note 3. 
English Law. to Note 1. 

* 'Interpleader suit,*’ meaning of. See Note 2. 


Procedure in such suits. See 0. 85 B. 4 Notes. 
Procedure where the debtor is sued. See Note 2. 
Protection afforded by the Section, to Note 2. 
Suits not really interpleader, to Notes 2, 8 & 5. 


Section 87-— Note 1 

United States of America v. Wagner. (Cited in 


1. (*12) 12 Mad L Tim 496 (496). (A suit against 
"State of Travancore" dismiss^.) 

'(’86) 1886 Pun Re No. 51, p. 97. (But whore the 
State is a republic the name of the State should 
be used.) 

[See (1867) L B 2 Ch App 582 (590, 691, 595) 


11 Cal 17.)] 

2. (*38) AIB 1988 P 0 165 (168, 169): I LB 
(1938) All 601 : 65 Ind App 182 : 82 Bind L R 
531 (P 0). (Beversing AIB 1984 All 140). 

3. (*88) AIR 1983 Lah 456 (458). 


SeotloDftT' 
H6to 1 


Section 88 


80PC. 47. 
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Notes 1*8 


1. LetfslatiTS ohanees. — The following are the main changes introduced in 
the Section — 

1. For the words “payment or property*' the words “debt, sum of money, or 

other property, moveable or immoveable," have been substituted. 

2. For the words “whose only interest is that of a mere stake-holder" are 

substituted the words “who claims no interest therein other than for 
charges or oosts."^ 

The other provisions in the old Code relating to interpleader suits have been 
enacted in Order 35 of the First Schedule. 


2. Scope and applicability of the Section. — Whore X is under a liability 
for any debt, sum of money, or other property, claimed adversely by il or J3 or more, 
and he desires protection against a wrong payment or delivery, he can file a suit under 
this Section. The only way, in fact, in which he can protect himself is by filing such 
a suit; otherwise if he litigated with the claimant separately, he would have to pay 
the costs of the successful claimant.^ It is necessary that the liability to some one 
must be admitted and there must be no collusion^ and no interest in the subject-matter 
other than for charges or costs. A suit under this Section is called an interpleader 
suit because the plaintiff is really not interested in the matter, but only the defendants 
interplead as to their claims. In fact each of the defendants so interpleading is 
virtually in the position of a plaintiff and his claim will be governed by the rules of 
the Limitation Act.^ 


In order to determine whether a suit is an interpleader suit under the Section, 
the Court must have regard to all the prayers in the plaint. The mere fact that the 
plaintiff requires the defendants to interplead as regards one of the reliefs claimed 
would not necessarily make it an interpleader suit.^ 

Where a party in the position of a mere stake-holder is made a defendant in a 
suit, his proper course is to deposit the money (if it is a suit for money) into Court 
and ask that the parties really interested may be substituted for himself as defendants.^ 
Such deposit by him is a valid discharge for him and if the Court paid it to a wrong 
person he is not responsible.® This Section is not applicable to suits and other proceed- 
ings under the Agra Tenancy Act (III of 1926) and the Madras Estates Land Act 
(I of 1908). 


8. Claims must be bona fide and adveFse to one another. — The claims of 
the defendants must bo bona fide ones, though they need not have a common origin.* 
The Court must bo satisfied that there is a real question to be tried. A mere pretext 
of conflicting claims is not sufficient.^ 

The defendants must also claim the money or property adversely to one another 
from the plaintiff? A decision given on the claims of the co-defendants in an inter- 
pleader suit will operate as res judicata between them.^ 


Section 88 — Note 1 

1 . Tho words have been taken from the Buies of 
the Supremo Court, 0. 57 B. 2 (a). 

Note 2 

1. (1874) L B 9 Oh 786 (788), Laing v. Zeden. 
(*97) 20 Mad 165 (166). (Land acquisition proceed- 
ings— Conflict as to right to receive compensation 
—Collector can institute an interpleader suit.) 

2. See 0. 85 B. 1 01. (c). 

3. (’25) AIB 1925 Mad 497 (562) : 48 Mad U 

4 . (’08) 82 Bom 592 (597). 

(1861) 4 DeG.F. & J.188(186), Yyvyan v. Yyvyan. 


5. 2 Jnd Jur (N S) 118. 

(’90) 14 Bom 498 (505. 506). (If he so deposits he 
will bo entitled to his costs.) 

6. (’89) 2 C P L B 9^14). ^ 

1 . (1864) 82 L JQB14(15,16), Mynellv. Angell. 

2. 18 Yes 876 (877), East India Co. v. Edward. 
2 Jo & Lat 880 (889), Cochrane v. O’Brein. 
4 Buss 216 (221), Wright v. Ward. 

7 De G M & G 112, Meyers v. United & Co. 

3. (’22) AIB 1922 Cal 188 (189). 

4 . (’28) AIB 1928 Oudh 156(179). 
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It is, however, not necessary that the plaintiff must show the existence of an Section 88 

apparent title in each of the defendants claiming the property in dispute.*^ Nor is it Notes 8-6 

necessary that the claims should be legal claims or rights. Equitable claims and rights 
can be entertained and given effect to.^ 

6. Claims must be with reference to the same, subject-matter. — 

The rival claims must be with reference to the same debt, sum of money, or other 
property,^ but not necessarily to the same extent} It is thus not necessary that each 
of the defendants should claim the whole of the subject-matter of the suit.^ 

The “same debt, sum of money, or other property" would not, it is conceived, 
include a claim for unliquidated damages^ though it might include a chose in action.® 

5. Plaintiff should claim no interest in the subject-matter. — The 

tiff must be in an impartial position. If he has, in some way, identified hinjsolf with 
one of the parties in the sense that it will make a difference to him which of the two 
succeeds, an interpleader suit will not lie.^ Thus, a person who has taken an indemnity 
from one of the claimants, cannot file a suit under this Section,* though he will not be 
refused relief, if he has merely a natural affinity for one side rather than the other,® 

A right of lien, c. g,, for wharfage, demurrage or freight, is not an interest in the 
property for the purposes of this Section.^ 

6. “Charges op costs,” meaning of. — The words “charges or costs" 
include costs of suit, freight, warehouse rent, dock rent, wharfage, demurrage and 
other charges.^ A lien can be declared for such charges in an interpleader suit,® but 


5. (1848) 7 Hare 67 (66), East and West India 
Dock Go. V. Liitlodale. 

6. (1876) L R 10 0 P 564 (658, 659, 661), Duncan 
Y Gashin. 

(1875) L R 10 G P 645 (652, 654, 657), Eryolback 
V. Nixon. 

(1901) L R 1 K B 108 (115), Jennings v. Mather. 

Note 4. 

1. (’10) 37 Gal 562 (657). 

(1895) 2 Q B 249(251, 252), Greatorexv. Shackle. 
(1836) 2 M & W 844 (846), Farr v. Ward. 

2. (1841) CrdcPh 197,Hoggartv. Gutta. (Cited in 
1 Mad H C R 360.) 

(1878) 3 C P D 450 (456), Attenborough v. London & 
St. Katherine’s Dock Co. (Cited in 18 Bom 231.) 

3. (1863) 1 Mad II C R 360 (361). 

4. (1879) 48 L J Q B 276 (277), Wright v. Free- 
man. 

[See 6 Dowl 517, Walter v. Nicholson,] 

5. (1890)24QBD 275 (27d),Robinsonv. Jenkins. 

Note 5 

1. (’27) AIR 1927 Rang 91 (93) : 4 Rang 465. 
(1663) 1 II & G 718 (723), B^t v. Haye (Lien for 
storing the goods, claimed by a warehouseman, 
upon the goods stored, or a lien upon the proceeds 
of goods sold at auction claimed by way of com- 
mission by an auctioneer is not an interest in 
the subject-matter.) 

(1878) ? C P D 460 (457, 469), Attenborough v. 
London & St. Katherine’s Dock Go. (Do. Cited 
in 18 Bom 231 (250).) 

(1898) 62 L J Q B 896 (897, 898), Mnrietta v. 


South American Go. (Cited in AIR 1927 Rang 91. 
Agreement by stake- holder to pay smaller 
amount in the event of success of one of tho 
parties to the suit — Suit by stake-holder is not 
an interpleader suit.) 

(’10) 37 Cal 552 (567). (Tenant suing landlords to 
whom he has executed kabuliyats.) 

(’94) 18 Bom 231 (235). (Inclusion of a prayer 
that defendants should bo restrained from suing 
the plaintiff in respect of tho subject-matter of 
the suit. Suit not bad as an interpleader suit.) 
For other cases of interest, see O. 35 It, 5 and 
Notes thereto, 

[See (1867) 3 Ch App74(77), Prudential Assur. 
anco Co. v. Thomas.] 

2. (’27) AIR 1927 Rang 91 (93) : 4 Rang 465. 
(1815) 1 Mer 406 (406), Burnett v. Anderson. 

(Cited in 10 Bom 350 (356).) 

3. (’27) AIR 1927 Rang 91 (93) : 4 Rang 465. 

4. (’94) 18 Bom 231 (234, 235). 

(1878) 30 PD 460 (464), Attenborough v. London 
& St. Katherine’s Dock Co. 

Note 6 

1. (1878) 3 C P D 460 (466), Attenborough v. 
London & St, Katherine’s Dock Go. 

(’94) 18 Bom 231 (236). 

6 Sim 19 (21), Mason v. Hamilton. (Wharfage 
and warehouse rent.) 

3 Moo&Se 180, Cotter v.Bank of England. (Cited 
in 18 Bom 231. Claim for freight and charges 
made by a bank with which bullion is deposited 
—Held no interest.) 

2. (1863)1 Mad HC R 360 (361). (Lien for costs.) 
(’94) 18 Bom 231 (235). 
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Seotlon 88 the amount of those ohaigee, if disputifl, ought to form the subjeot of a separate 
HotM 6*4 proceeding between the lien«holder Mid the adjudicated claimant* 

See also Order 35 Buies 4 and 6. 

7. Plaintiff must be ready to pay or deliver the property to the rlghttal 

owner. — See Order 35 Buie 2. 

8. Addition of parties in interpleader suite. — See Order 1 Buie 10. 

9. Appeal. — See Order 35 Buies 3, 4, 5 and 6. 


3. CM) 18 Bom 281 (286). 



PART V 


SPECIAL PROCEEDINGS 

Abbitbation 

89. [New.] (1) Save in so far as is otherwise provided by 
the In^an Arbitration Act, 1899, or by any other 
ArbitraUon. being in force, all references to 

arbitration whether by an order in a suit or otherwise, and all pro- 
ceedings thereunder, shall be governed by the provisions contained 
in the Second Schedule. 

(2) The provisions of the Second Schedule shall not alEect 
any arbitration pending at the commencement of this Code, but 
shall apply to any arbitration after that date under any agreement 
or reference made before the commencement of this Code. 

[1882, Cf. S. 506; 1877, S. 506; 1859, Ss. 312 and 313.] 


1. Scope of the Section. 

2. Applicability of the Arbitration Act. 

3. ** Any other law for the time being in force.*' 

Bco Note 9 to 0. 23 K. 3. 

4. Agreement to refer to arbitration. 

5. Suit on award. 

1. Scope of the Seotion. — In their Statement of Objects and Reasons, the 
Special Committee state as follows : — 

"We are of opinion that the best course would undoubtedly bo to eliminate from the Code all 
the clauses as to arbitration and insert them in a new and comprehensive Arbitration Act. There are 
perhaps difficulties as to this at present. We have determined therefore to leave the arbitration clauses 
much as they are in the present Code but we have placed them in a Schedule in the hope that at no 
distant date they may be transferred into a comprehensive Arbitration Act.**^ 

Schedule II of the Oode deals with arbitrations under three heads^ : — 

(1) Where the parties to the litigation desire to refer to arbitration any 

matter in difference between them in the suit, in that case all proceed- 
ings from first to last are under the supervision of the Court. Sch. II, 
Paragraphs 1 to 16 deal with such matters. 

(2) Where the parties without recourse to litigation agree to refer their 

differences to arbitration and it is desired that the agreement of refer- 
ence should have the sanction of the Court, in that case all further 

" SecMon 89.-Notel 2. (’02) 29 Gal 167 (182) : 29 Ind App 61 : 1902 

It See Statement of Objects and Reasons. Pun ^ No. 26 (PC). 


Section 89 
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proceedings are tinder the supervision of the Court. Paras. 17 to 19 of 
Schedule II deal with such matters. 

(3) Where the agreement of reference is made and the arbitration itself takes 
place without the intervention of the Court and the assistance of the 
Court is only sought in order to give effect to the award. This is dealt 
with by Paragraphs 20 to 23 of Schedule II. 

This Section declares that all references to arbitration and all proceedings 
thereunder shall be governed by the provisions of Schedule II except as otherwise 
provided by ( a) the Indian Arbitration Act, 1899® and (b) by any other law for the time 
being in force. 

8. Applioability of the Arbitration Act. — The Indian Arbitration Act 
applies only to arbitration by agreement without the intervention of a Court of 
Justice,^ and even this only in cases in respect of the subject-matter of which a suit 
could be instituted in a Presidency Town.* 

By Section 2 of the Act, the Local Government may declare the Act applicable 
to local areas other than Presidency Towns as if they were Presidency Towns.® 

8. *'Any other law for the time beln^ In force.*’— See Note 9 to 0. 23 B. 3. 

4. Agreement to refer to arbitration. — A mere agreement to refer to arbi- 
tration in a pending suit cannot amount to an adjustment under 0. 23 B. 3.^ See also 
Note 9 to 0. 23 B. 3. 

8. Suit on award. — An award is the outcome of the submission of the parties 
to bo bound by a submission agreed to by them and so can bo specifically enforced like 
any.other contract.^ Under the old Code an award could be enforced summarily under 
Section 625 -or in a regular suit. Section 89 of this Code has not altered the law on 
this point.® See Notes to Sch. II, Para. 20. 


3. (’09) 4 Ind Gas 1150 (1151) : 3 Sind L H 162. 
(When arbitration is in force, application to stay 
proceedings must be under the Arbitration Act 
and not under Sch. II.) 

(’28) AIR 1928 Bom 275 (277): 52 Bom 420. (S.19 
of the Arbitration Act and para. 18 of Sch. II, 
G. P. Gode, if mutually exclusive— Provisions 
not inconsistent.) 

(’31) AIR 1931 Lah 644 (645) : 13 Lah 59. (Ap- 
peal provision in G. P. Gode relating to Sch. II 
not applicable to proceedings under Arbitration 
Act.) 

(’36) AIR 1936 Lah 374 (375). (S. 89, G.P.Godo, 
covers all references to arbitration whether the 
reference is or is not made without the interven- 
tion of the Gourt, and whether an award does 
or does not follow). 

(’39) AIR 1939 Rang 300 (302) : 1939 Rang L R 
280 (F B). (S. 89 is intended to be exhaustive.) 
(’35) AIR 1935 Pat 243 (248) : 14 Pat 799. (S.89 
is mandatory and hence when a suit is pending, 
the matter in dispute may be referred to arbitra- 
tion only in accordance with Sch. II). 

[See also (’12) 17 Ind Gas 902 (902) ; 6 Low Bur 
Bui 88. (The procedure for filing an award 


under the Arbitration Act is different from that 
under the Gode.)] 

Note 2 

1. (’22) AIR 1922 Gal 404 (406) : 49 Gal 608. 
(Indian Arbitration Act does not apply to arbi- 
trations in the course of litigation.) 

(’09) 4 Ind Gas 133 (133) : 34 Bom 372. 

(’08) 35 Gal 199 (200, 201). 

2. See S. 2 of the Arbitration Act. 

(’31) AIR 1931 Mad 170 (171) : 54 Mad 198. 

3. See Section 2 of the Arbitration Act, IX of 
1899. 

Note 4 

1. (’03) 30 Gal 218 (227, 228). 

’ll) 12 Ind Gas 372 (375) : 36 Mad 353. 

’14) AIR 1914 Bom 184 (186) : 38 Bom 687. 

’30) AIR 1930 Bom 98 (104) : 54 Bom 197. 

’35) AIR 1935 Gal 239 (241, 242) : 62 Gal 229. 
Note 5 

1. See Section 30, Specific Belief Act. 

2. (’21) AIR 1921 All 384 (386) : 43 All 108. 

(’37) AIR 1937 Bang 459 (462) : 1987 Rang L R 
225. 
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SpEaAL Case 

90 . [S* 527.] Where any persons i^ee in writing to state SMtion 

Power to state ciM for Opinion of the Court, then the 

opinion of Court. Court shall try and determine the same in 

the manner prescribed. 

[1877, Ss. 527, 528; 1859, S. 328. See S. 104 (1), Cl. (l)i 
O. 36, and Soh. 11, para. 11, C. P. C. and S. 36, Bombay Court of 
War^ Act, I of 1^5. ] 

Synopsis 

le **ln the manner pretcribecl.** 

2. Re-opening of cate. 

1. "In the manner presoribed." — “In the manner prescribed” means pres, 
cribed by Bales in the First Schedule. The Section is based on Sections 527-561 of the 
old Code, which are now arranged in Order 36. Parties may enter into an agreement 
and avail themselves of the provisions of Order 36 for the purpose of obtaining the 
opinion of the Court on a case stated by thom.^ 

2. Re-openind of ease. — Where a special cose is settled by consent it can 
only be re-opened by mutual consent.^ 


Suits relating to Public Matters 

91, [New.] (1) In the case of a public nuisance^ the Seotion 
Advocated eneral, or two or more persons^ having 
Pubiic nuisance*. the consent in writing of the Advocate- 

General, may institute a suit, though no special damage has been 
caused, for a declaration® and injunction^ or for such other relief® 
as may be appropriate to the circumstances of the case. 

(2) Nothing in this section shall be deemed to limit or 
otherwise affect any right of suit which may exist independently 
of its provisions.® 

Synopsis 


le Scope and object of the Section. 

2. **PubUc nuiiancot*’ meaning of. 

3. Obstruction to public highway. 

4. **The Advocate-General or two or more 

persons.** 

5. Remedies for a public nuuance. 


6. Declaration. 

7. Injunction. 

8. **Such other relief.** 

9. Saving of rights* existing independently 
of this Section — Sub-section (2). 


Section 90 — Note 1 

1. (*80) AIR 1980 Bom 282 (288) : 54 Bom 826. 
[See also (’07) 81 Bom 472 (476). 


(’21) AIR 1921 Bom 204 (206) : 46 Bom 188.] 

Note 2 

1. (’18) AIR 1918 Bom 88 (90) : 48 Bom 281. 
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Other Topies (MitManeous) 

Effecting of adding relator mtii the Advocate-General. 

See Note 4. 

Instances of nuisance. See Note 2. 

Nature of proceedingB under this Section. See Note 4. 

Religious processions. See Note 8. 

Special damage. See Note 5. 

1. Scope and object of the Section. — Under the Common law a private 
person cannot maintain a suit in respect of a public nuisance unless he is able to show 
that he suffered special damage thereby} This Section provides an exception to that 
rule and enacts that such a suit can be maintained even without proof of special 
damage provided the consent of the Advocate-General is obtained and the other 
conditions of the Section are satisfied.^ 

The Section enacts only a rule of procedure S.nd does not, as is made clear by 
sub-section (2), deprive any person of any right which he may have independently of 
its provisions, as for instance, a right to sue in respect of a public nuisance on proof of 
. special damage.^ 

S. “Public nnisancei'* meaning of. — The words 'public nuisance” have not 
.been defined in the Code. But by virtue of Section 3 (44) of the General Glauses Act, the 
words mean a public nuisance as defined by the Indian Penal Oode.^ Under Section 268 
of the Indian Penal Code, "a public nuisance” is an act or illegal omission which 
causes any common injury, danger or annoyance to the public or to the people in 


SmUoii 91 — Note 1 

1. (’31) AIR 1931 Oal 371 (373). (Special damage 
does not mean serious damage but damage of 
special nature.) 

(’36) AIR 1^6 Oal 649 (660). (Particulars and 
details of special damage must be given in the 
plaint.) 

(1900) 37 Cal 793 (797). 

(’86) AIR 1936 Pesh 190 (190). 

(’16) AIR 1916 Mad 836 (886). (Special damage of 
sutetantiol character must be alleged and pro. 
ved.) 

(’13) 16 Ind Oas 963 (963) (Mad). (Highway — 
Obetruotion— Damage — Cause of action.) 

(’86) 9 Mad 468 (466). 

(’19) AIR 1919 Oal 309 (310). 

(’18) AIR 1918 Nag 169 (169). (Spwial degree of 
inconvenience suffered is not special damage.) 
(.’16) AIR 1916 Oal 376 (377). 

(’01) 6 Oal W N 386 (386). 

(’96) 33 Oal 661 (667). 

(’88) 16 Cal 460 (467) (FB). 

(’74) 33 Suth W R 463 (468). (Suit in respect of 
a public road.) 

(’74) 31 Suth W R 408 (409). 

(’73) 18 Suth W R 68 (68). 

(’69) 13 Suth W R 160 (160). 

(’69) 13 Suth W R 376 (376). 

(’69) 11 Suth W R 446 (446). (Encroachment on 
a public lane, remedy is in Criminal Court.) 
(’71) 34 Suth W R 414n (414n). 

(’09) 11 Bom L R 873 (878). 


(’08) 6 Bom L R 116 (117). (8. 80, 0. P. 0., is no 
bar where special damages are proved.) 

(’70) 6 Beng L R (App) 73 (74). 

(’76) 1 All 349 (360). 

(’76) 1 All 667 (669). 

(’06) 88 Cal 906 (910). 

2. (’87) AIR 1937 Pat 481 (483) : 16 Pat 190. 
(Action by an individual will not lie except the 
one indicated by Section 91.) 

(’86) AIR 1986 Oudh 164 (166). (Suit by some 
Mahomedans for demolition of certain construe- 
tions alleged to have been constructed by defen- 
dant on the ground of obstruction to tazias — 
Plaintiff not claiming to have suffered special 
damage— Suit is not maintainable without per- 
mission of Advocate-General.) 

(’88) AIR 1988 Mad 388 (888, 839). (Channel 
constructed through village site — Public 
nuisance — Special damages not proved — Suit 
must be wildi permission of Advocate-General.) 

(’37) AIR 1937 All 78 (79). 

(’18) AIR 1918 Cal 497 (497). (S. 886 of the 
Cdcntta Municipal Act does not control this Sec- 
tion— See also the Report of the Special Com- 
mittee.) 

3. (’87) AIR 1937 AU 78 (79). 

(’34) AIR 1934 All 699 (603, 608) : 46 All 470. 

Note 2 

1. (’87) AIR 1987 All 78 (79). 

(’86) AIR 1986 Oudh 164 (166). 

[8u aUo (’88) 10 All 44 (46).] 
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general who dwell or occupy property in the vicinity, or which must necessarily cause BeoUOQ M 
injury, obstruction, danger or annoyance to persons who may have occasion to use any Note H 
public right. 

The essence of the definition is that the injury, danger or annoyance must be 
to the public^ or to the people in general who occupy the property in the vicinity or 
who use such public right.* Thus, the obstruction of a public highway,* or the pollution 
of public waterways,^ or the storage of inflammable or other material likely to endan- 
ger life or health,* or the causing of annoyance to the public in any other way,* is a 
public nuisance. Acts, however, which offend the sentiments of merely a particular 
class of persons,^ or annoyance caused to particular persons only,* do not corstibute 
public nuisances. Thus, the placing of a Muhammadan symbol in the neighbourhood 
of Hindu temple,* or the carrying on of a tinman’s trade causing annoyance to the 
inhabitants of three sets of chambers only,^* is not a public nuisance. Similarly, where 
a suit is brought on behalf of the members of one community to vindicate their right 
to take out processions along a certain route, the suit is not one for the removal of a 
public nuisance within the meaning of this Section, but is a suit for remedying the 
infringement of a special right exercised by that community.^^ 

Whether a particular thing or act is an actionable nuisance at all, is to be 
decided with reference to the circumstances of each case.^* In Sturges v. Bridgman}^ 

Thesiger, L. J., observed as follows : “Whether anything is a nuisance or not is to be 
determined not only by an abstract consideration of the thing itself but in reference to 
its circumstances. What would be a nuisance in Belgram Square would not necessarily 
be so in Bermondsey.** 

No length of time can legitimate a public nuisance.^^ Nor will the fact that a 
person or company is acting under statutory powers enable such person or company to 


2. (’84) 7 Mad 590 (591, 592). 

(1823) 1 Buss 819 ,^x v. Lloyd. 

[See (*88) 11 Mad 42 (48). (Bight which 
vests in plaintiff and others jointly and seve- 
rally, e. g., a right to graze in a tank bed, is 
not a public right.)] 

3 . See Note 3. 

[See also (*89) 1 Weir 238(239). (Allowing cattle 
to stray on public roads.)] 

4 . See (1861) 3 II L 326, Stockport Waterworks 
V. Potter. 

5. (1826) 2 Car &P 485 (485), B. v. Neil. (Trade of 
varnish maker — It would be enough if the smell 
is injurious or offensive to the senses.) 

(’07) 34 Gal 78 (78). (Keeping a stack of bones for 
a time sufficient to cause them to become rotten.) 
(’82) 1 Weir 242 (242). (Infecting the atmosphere 
by deposit of sweepings.) 

6. (’88) 10 All 44 (46). (Wilfully killing cattle in 
a public street so that the groans and blood of 
beasts could be heard and seen by everv passer- 
by would amount to a public nuisance.) 

(’15) AIB 1915 Nag 79 (80, 69): 11 Nag L B 132. 
(A slaughter-house for butcher’s meat is an 
offensive trade.) 

(*91) 14 Mad 864 (365). (Keeping a gambling 
house and permitting disorderly behaviour.) 

(’02) 25 Mad 118 (129). (Opening a burial ground 
and using it in such a way as to render living 


nearby unhealthy.) 

(’83) 1 Weir 243 (244). (Taking fighting rams in 
a market place.) 

7 . (’84) 7 Mad 590 (591). 

(’88) 12 Bom 487 (439). (Exposing moat in a 
verandah of a house, which is repulsive to the 
feelings of Jains who pass by it to go to their 
temple.) 

(’08) 30 All 181 (187). (Slaughtering of kine by 
Moslems though it would hurt the susceptibi- 
lities of others^ 

(’16) AIB 1916 Nag 81 (82): 12 Nag L B 180. 

[See also (’37) AIB 1987 Pesh 81 (81).] 

8. (1900) 22 All 118 (115). (Soliciting passers-by 
on a public road for purposes of prostitution.) 

(’89) AIB 1989 All 586 (588). 

[See (1828) 1 Buss 319, Box v. Lloyd. 

(’37) AIB 1987 All 78 (79).] 

9 . (’84) 7 Mad 590 (591). 

10. (1828) 1 Buss 819, Rex v. Lloyd. 

11. (’84) AIR 1984 All 941 (948). 

12. (’12) 17 Ind Oas 574 (574) (All). (Placing a 
cot temporarily on a public road is not a public 
nuisance.) 

13 . (1879) 11 Ch D 852 (865). 

14 . (’71) 16 Suth W B Gr 6 (11). 

(1812) 8 Oamp 224 (227), B. v. Gross. 



746 


PUBLIC NUISANCES 


Seetloii 91 
Sotos 9-8 


cause or continue a nuisance, unless the creation thereof was expressly contemplated 
by the Statute.'® 

There are two kinds of public nuisances, actual and constructive, or public 
nuisances in fact and public nuisances in law. What is meant by a constructive public 
nuisance or a public nuisance in law is that which is only wrong because it contravenes 
the provisions of an Act such as the building rules of a Municipal Act. Section 91 is 
restricted in terms to public nuisances in fact and a constructive public nuisance can 
be no ground for a suit under that Section.'® As to actionable private nuisance, see 
Pollock on Torts and the undermentioned cases.'^ 

8. Obstruction to publio hi^way. — An obstruction to a public thoroughfare 
is a public nuisance.' The public is entitled to the full width of the public highway, 
however wide it may be, and any obstruction thereto infringes the right of the publio 
to that extent.® Thus, the building of a construction over any part of a public street,® 
or the cutting of trenches across it® necessarily causing obstruction to persons who may 
have occasion to use the street, is a public nuisance. Similarly, an excessive user of the 
highway incompatible with the reasonable exercise of rights by other members of the 
public,® or an illegitimate user of the road amounting to trespass, will amount to a publio 


(1806) 7 East 196, Weld v. Hornby. (Though it 
may supply a defence to an action by a private 
person.) 

(1825) 4 B A G 698 (602, 603), B. v. Montague. 

15. (’78) 10 Beng L B 241 (262). 

(1866) 6 B A 8 631 (648), B. v. Bradford Navi- 
gation. (Canal company empowered by statute 
to take the water in certain brooks — Water 
^coming polluted by drains, etc., before reaching 
the canal and becoming a public nuisance— Hefd 
company were liable to be indicted for the 
nuisance as there was nothing in the Act compel- 
ling them to take the water, or authorizing them 
to use it so as to create a nuisance.) 

(1896) 1 Gh 287 (820), Shelfer v. London Electric 
Lighting Go. (Nuisance caused by electrical 
undertakings have no statutory protection.) 
(1899) 2 Gh 217(267), Jordesonv. Sutton, etc. Gas 
Go. (So also nuisance caused by gas works.) 
(1869) L B 4 H L 171, Hammersmith v. Brana. 
(Proceedings for nuisance cannot be taken in the 
case of railway authorized by Acts in respect of 
the use of locomotives on railways.) 

(1832) 4 B & Ad. 30 (42), B. v. Pease. (Estab- 
lishment of railway line or the like specifically 
authorized by Statute — No nuisance.) 

(1885) 11 App Gas 46 (68, 68), L. B. and B. G. B. 
V. Truman. (Where a Legi^ature directs a duty 
to be done, it must be deemed to have weighed 
the balance of convenience between publio 
benefit and private rights and to have laid down 
that the latter should give way to the former.) 
(1899) App Gas 636(646), Ganadian Pacific By. Go. 
V. Parke. (There is no distinction between mis- 
feasance and non-feasance when the Legislature 
authorises a particular thing to be done.) 

16 . (’10) 6 Ind Gas 213 (224) (Bom). 

17. (1866) 11 H LG 642 (660), St. Helen’s Go. v. 
Tipping. (In civil law there is a distinction 
between an action for a nuisance in respect of 
an act producing a material injury to property 


and one brought in respect of an act producing 
only personal discomfort — As to the latter a 
person must in the interests of the public gene- 
rally submit to the discomfort of the circum- 
stances of the place and the trade carried ’on 
around him, as to the former the same rule 
would not apply.) 

(1861) 7 H & N 160 (169) : 8 H L 326, Stockport 
Waterworks Go. v. Potter. (Do.) 

(’24) AIB 1924 All 892 (893): 46 All 297. (Flour 
mill and oil engine were working near a lady 
doctor’s house and when there was evidence 
that there was no material physical discomfort, 
it was held there was no nuisance.) 

(1867) 2 Oh App 478 (484), Orosslcy v. Lightowlor. 
(The fact that many other persons pour filthy 
matter into a stream and so render the water 
unfit for use does not justify a manufacturer in 
adding to the pollution.) 

(1862) 4 DeG ASm316(322,826), Walter v. Selfe. 
(The law will not allow a man to sue for trifling 
or temporary annoyance.) 

(’84) 10 Gal 446 (476. 480). (Whore a statute 
imposes a duty on a person a suit will lie for 
damages, if he fails to perform it and the plain- 
tiff has l^n injured in consequence.) 

Notes 

1. (’16) AIB 1916 Nag 81 (82): 12 Nag L B 180. 
(’01) 23 All 169 (162). 

2. (’97) 20 Mad 488 (434). 

3. (’36) AIB 1986 Oudh 164 (166). 

(’97) 20 Mad 488 (484). 

4 . (1888)63LJGh 868(866), Nicol v. Beaumont. 

5. (1806) 6 East 427(480), Bexv.Bussul. (A wag- 
goner constantly unloading waggons so that 
no carriage could pass.) 

(1812) 8 Gamp 224 (226), Bex v. Gross. (A publio 
conveyance waiting for an unreasonable length 
of time BO as to obstruct traffic.) 
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nuisance.® So also acts committed on or adjoining a highway, interfering with or 
endangering the safe user thereof, will amount to a public nuisance.^ 

A navigable river is a public highway and any act which interferes with the 
right of the public to freely navigate is a public nuisance.® A slight encroachment will 
not necessarily constitute a public nuisance. There must bo some evidence that the 
encroachment causes one of the results specified in Section 268 of the Indian Penal 
Code.® 

A village pathway is not a public highway and a suit for relief in respect thereof 
is not governed by this Section.^® The right of a person to have access to his land 
abutting on a public highway is a public right, but a right, acquired by prescription 
of immediate access from private property to a public highway is a private right.^® 
See also the case cited below.^® 


Every class or community has a right to conduct a religious procession with its 
appropriate observances along a highway so that the procession does not interfere with 
the ordinary use of such streets by the public and subject to such directions as the Magis- 
trates may lawfully give to prevent obstructions of the thoroughfare or breaches of the 
public peace.^^ A suit in respect of an obstruction to such a right is one respecting the 
infringement of a civil right of an individual and not one relating to a public nuisance. 
No special damage need be proved to maintain such a suit.^® 


6. (1812) 3 0ainp230(2dl),Bexv. JouoB. (Sawing 
timber in a street.) 

(1834) G Gar A P G8G (648), Rex v. Garbille. (Expos- 
ing pictures for sale in street.) 

(1888) li R 21 Q B D 191 (197, 198), Ex parte 
Lewis. (Holding public meetings.) 

(1889) 1 Weir 232 (233). (Obstruotion to part of a 
highway over the whole width of which the 
public had a right to pass.) 

(1870) L R 9 Eq 418 (422), Turner v. Ringwood 
Highway Board. (An obstruction is not the less 
a nuisance because it is on a part of the street 
not commonly used.) 

7 . 1 Russ Cr 782 (732). (Keeping swine near a 
street.) 

(1898) 2 Q B D 320 (326), Harold v. Watney. 
(Defective fence adjoining highway.) 

3. (1887) 14 Gal 656 (658). (Placing a bamboo 
stockade across a tidal navigable river.) 

£But see (’93) 20 Gal 665 (670). (Jags erected on 
the silted side of the river wbich was not ordi- 
narily used for the purporios of navigation.) 
(1871) L R 6 Gh App672(677), Attorney-General 
V. G. E. Ry. Go. (The withdrawal of waters 
from navigable rivers so as to impede navi- 
gation.) 

(’05) 82 Gal 980 (934). (Erection of a bund in a 
river making it unfordable.)] 

9. (’98) 20 Gal 665 (669). (Diss. from 14 Cal 656.) 

10. (’18) AIR 1918 Oal 212 (218). 

(’19) AIR 1919 Oal 128 (124). (Special damage 
ne^ not be proved.) 

(’21) AIR 1921 Gal 405 (406). (Do.) 

(’29) AIR 1929 All 790 (790). (S. 91 is inappli- 
cable to issues arising on encroachments on 
village roads in abadi belonging to thezamindar 
kept open by right of easement.) 


[See also (’04) 31 Cal 839 (847). 

(’30) AIR 1980 Gal 286 (287): 57 Cal 526.] 

[But see (’37) AIR 1937 Pat 54 (54, 65).] 

11. (’13) 21 Ind Gas 601 (602) (Mad). 

[See (’36) AIR 1935 Posh 190 (190).] 

12. (’24) AIR 1924 All 715 (716) : 46 All 573. 

[See also (’35) AIR 1935 All 789 (790). (Sane- 
tion not required for suit relating to encroach* 
mont of a private easement.)] 

13. (’39) 20 Pat L Tim 414 (416). (Suit by parti- 
cular class of public claiming right of way over 
village path — Suit is maintainable without 
sanction and proof of special damage.) 

14. (’25) AIR 1926 PC 36 (37, 38) : 47 All 151: 
52 Ind App 61 (P G). (2 Bom 457 and 18 Bom 
693, Overruled.) 

(’78) 2 Mad 140 (141). 

(’83) 6 Mad 203 (216, 219, 226) (FB). 

(’03) 26 Mad 376 (382). 

(’03) 26 Mad 654 (670, 677) (581) (PB). 

(’07) 80 Mad 185 (190) ; 34 Ind App 93 (P C). 

[See also (’09) 1 Ind Gas 716 (718) ; 32 Mad 478. 
(’31) AIR 1931 All 341 (344).] 

15. (’25) AIR 1925 P 0 36 (37, 38) : 47 All 151 : 
52 Ind App 61 (P 0). 

(’07) 80 Mad 15 (16). 

(’10) 7 Ind Gas 663 (665) : 34 Bom 671. (Dissent- 
ing from 2 Bom 457 and 18 Jk>m 693.) 

(’82) 5 Mad 304 (309). 

(’17) AIR 1917 Mad 122 (124). 

(’88) 6 Mad 203 (225, 226,227) (FB). 

(’03) 26 Mad 876 (884). 

(’97) 24 Gal 524 (526). 

’16) AIR 1916 Nag 81 (83, 84) : 12 Nag L R 130. 
’09) 82 Mad 478 (484). (Illegal order of Magis- 
trate restraining procession will give rise to a 
cause of action.) 
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It has been held in some deoisions^^ that a suit for the removal of obstruction 
on a highway may be brought by a plaintiff without proof of special damage even 
where the procedure under this Section is not followed. These decisions purport to 
follow the decision of the Privy Oouncil in Saiyad Mamur Haasan v. Saiyad 
Muhammad Zamaut^^ in which it was held that a suit for declaration of the plaintiff’s 
right to take out a procession along a highway is maintainable without proof of special 
damage. It is submitted that this decision of the Privy Council does not support the 
above view.^® 

It has been held that a person in the immediate neighbourhood and entitledi 
to use a public thoroughfare has a special cause of action where it is obstructed and 
that he can sue without proof of special damage.^® 

In the case cited below.®® a suit was brought for declaration as regards the 
rights of the public to use a certain well and also that the public had a right of way 
over a certain area of land appertaining to the well. The Patna High Court, while 
affirming the proposition that a suit in respect of a public nuisance, without proof of 
special damage, can be brought only under this Section, held on the authority of 
Harrop v. Hirst, that in the particular case before the Court the suit was main- 
tainable. 


4. **The Adyooate-Oeneral or two or more persons.” — In England, before 
the coming into force of the Buies of the Supreme Court, 1883. a proceeding in respect 
of a public nuisance was commenced by an “information” filed by the Attorney- 
General in the High Court of Chancery. Such a proceeding is now called an “action” 
and is commenced by a writ in the High Court of Justice, and may be brought by the 
Attorney-General either acting ex-officio or at the relation of a private individual. In 
the latter case the plaintiff is described as “the Attorney-General at the relation of 
A. B. (relator).”^ In either case the action is a public proceeding in which the Crown is 
really a party to the litigation through the Attorney-General.® The practice of insert- 
ing the relator's name in the proceeding is for the purpose of making him responsible 
for costs, and it does not make him a party to the litigation.® In actions taken by the 
Attorney-General without a relator, the former will be liable for the costs.^ 

The Advocate-General in this country represents the Attorney-General in 
England.® Under the present Section a suit in respect of a public nuisance may be 
brought — 


(’81) AIR 1981 All 841 (846) : 58 All 484. 

(’16) AIR 1916 Mad 598 (595). 

[See also (’84) AIR 1984 All 941 (948). (Previous 
sanction of the Advocate-Qeneral was not 
taken.) ] 

}6. (’89) AIR 1989 Mad 691 (692). 

(’88) AIR 1988 Gal 884 (885) : 60 Cal 1008. 

17 . (’25) AIR 1925 P G 86 (87, 38) : 47 All 151 : 

52 Ind App 61 (PC). 

18 . (’87) AIR 1987 Pat 481 (482) : 16 Pat 190. 

19 . (’87) AIR 1987 Pat 620 (621). 

[See also (’85) AIR 1985 Lah 196 (200) : 16 
Lah 517. (The question of frontage for owners 
of houses abutting on a public highway means 
a great deal; and if anything is done by a 
Municipal Committee, or any one in whom 
such highway vests, which interferes with the 
rights of the owners in respect of the highway 
or tends to diminish the comforts of the occu- 


pants of the houses, the owners have a right of 
action against the Committee or other person so 
interfering without proving special damage.)] 

20. (’87) AIR 1987 Pat 481 (482) : 16 Pat 190. 

21 . (1868) 4 Ex 48 (47) : 88 L J Ex 1. 

Noted 

1 . Rules of the Supreme Court Order 1, Rule 1 
and the Commentary thereon in "the Yearly 
Practice of the Supreme Court for 1980” by 
Sir Willes Chitty, Bt.,K. G. 

2. (1891) 2 Q B 100 (106), Attorney-General v. 
Logan. 

(1874) L R 18 Eq 172 (176), Attorney-General 
v.Cockermouth Local Board. 

3. (1891) 2 Q B 100 (106), Attorney-General v. 
Logan. 

4. (1891) 2 q B 100 (108), Attorney-General v. 
Logan. 

5. (’10) 5 Ind Cas 218 (218) (Bom). 
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1. by the Advocate-General acting ex-officio, or 

2. by him at the instance of relators, or 

3. by two or more persons with the consent of the Advocate-General. 

Neither a relator® nor a person suing under this Section need have any personal 
interest in the subject-matter of the suit.^ 

As to the nature and form of consent necessary, see Notes 23, 24, 25 and 26 
to Section 92. A plea as to want of sanction under the Section cannot bo raised for 
the first time in appeal.® 

It has been observed in Note 2 above that Section 91 does not apply to con- 
structive public nuisances, i, e., public nuisances in law. But the Advocate-General 
has, like the Attorney-General in England, power, apart from the Section, to iiiko 
proceedings in respect of the latter class of nuisances.® 

5. Remedies for a public nuisance. — The remedies available in respect of 
a public nuisance are as follows — 

1. Under the Criminal Law — 

(a) The person committing a nuisance is liable to a criminal prosecution 

under the Indian Penal Code. 

(b) Certain summary powers are also conferred on Magistrates by Sec- 

tions 133 to 143 of the Code of Criminal Procedure for the removal 
of the nuisance. 


2. Under the Civil Law — 

(a) A suit will lie under this Section without proof of any special damage 

to the plaintiffs. 

(b) A suit will also lie at the instance of private individual where he has 

suffered special damage by reason of the nuisance, as distinguished from 
the damage suffered by him in common with other persons affected 
by the nuisance. For illustrations, soo the undermentioned cases.^ 


6. (1868) L B 4 Gh 71 (81), Attorney-General v. 
Cambridge Gas Consumers Co. 

7 . See the wording of this Section * 'though no 
special damage has been caused.” 

8. (’28) AIR 1928 Nag 89 (40). (Permission of 
the Advocate-General need not he obtained 
before instituting the suit. It can bo obtained 
even after the suit is instituted.) 

(’88) AIR 1988 Mad 888 (839). (Plea not main- 
tainable for the first time in second appeal.) 

9. (’10) 6 Ind Cas 218 (224) (Bom). 

Notes 

1 . (1794) 1 Esp 148 (148), Hubert v. Groves. 

(1867) L R 2 Ex 816 (822), Winterbottam v. 
Lord Derby. 

(’78) 2 Bom 467 (469). (See the several illustra- 
tions quoted.) 

(’09) 81 All 444 (446), 

(’24) AIR 1924 All 599 (602) : 46 All 470. 

(’26) AIR 1926 Bom 867 (868). 

(’89) AIR 1929 Bom 94 (96) : 68 Bom 187. 

(’78) 8 Cal 20 (22) (F B). 

(1667) L R 6 Eq 166 (172), Cooke v. Forbes. 

(’88) 10 All 498 (603). 

(1868) 1 Bom H C B 1 (2). 


(*70) 14 Suth W R 173 (173). 

(’91) 14 Mad 177 (180). 

(’15) AIR 1916 Nag 79 (88) : 11 Nag L R 132. 
(Unauthorised and unlawful acts of the Muni- 
cipal Committee.) * 

(’77) 1877 Pun Re No. 72, p. 186. 

(’82) 1882 Pun Re No. 134, p. 397. 

(’96) 1895 Pun Re No. 4, p. 19. 

(*94) 7 C P L B 97 (99). 

(1847) 9 Q B 991 ; 16 L J Q B 233 (237). Dobson 
V. Blackmore. 

(’12) 16 Ind Cas 962 (968) (Mad). (Special dam- 
age need not bo pecuniary loss.) 

(’19) AIR 1919 Cal 123 (124). (Having to make a 
detour.) 

(’10) 8 Ind Cas 808 (809) : 33 All 287. (Being 
obliged to make a detour.) 

(1866) 1 H A N 369 (886, 887), Blagrave v. The 
Bristol Waterworks Co. (Obliged to take his 
goods by a longer and more difficult way.) 

Sir T Jone 166 (166), Hart v. Bassett. (Do.) 
(1738) Willes 71 (78, 74). Chichaster v. Leth- 
bridge. (Incurring of additional expense in carry- 
ing goods a longer distance on account of the 
otetruction.) 
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The remedies are conourrent and the pursuit of one does not bar the other. 
Thus, \vhere A obstructs a public highway by occupying and enclosing a portion thereof 
he may be prosecuted under Section 268 of the Indian Penal Code. This will not 
preclude a suit under this Section by the Advocate-General or by two or more persons 
with his consent. Nor will the institution of the said two proceedings bar a suit by a 
private individual whose house abuts on that highway and the access to whose house 
is cut off by such enclosure by A causing him special damage.* 

6. Declaration. — Where the relief claimed in respect of a suit is a right of 
easement and not in respect of any public nuisance, no declaration that the place in 
suit is a public thoroughfare can be granted on the mere fact that the plaintiff’s 
witnesses described it as a public place.^ 

As to declarations of right to take religious processions in public streets, see 
Note 3 above. 

7. Injunotlon. — Where a nuisance is temporary and intermittent,^ or occa- 
sional,* no injunction will be granted. Nor will it be granted where the injury is trifling 
in amount and effect.* But even slight nuisances, if they are of frequent occurrence, 
will justify the grant of an injunction.* Thus, a continuous ringing of bells will be 
stopp^ by an injunction.* Similarly, where the defendant claims a right to continue 
the nuisance,® or the act committed tends to the injury of the public,^ or causes damage 
to private individuals,® an injunction will be granted. 


(1815) 4 M & 8 101 (108), Rose v. Miles. (Do.) 
(1824) 2 Bing 268 (265, 266), Greasly v. Codling. 

(1867) 86 L J Q B 205 (217) : L R 2 Eng and Ir 
Ap 175, Ricket v. Metro. Ry. Go. (Special injury 
should not be merely consequential.) 

(’91) 14 Mad l77 (181). (The special injury how- 
ever should not bo merely consequential nor 
remote.) 

Bull N P 26. (The damage must be direct and 
not consequential e. g., by delay on a journey.) 
(’95) 22 Gal 651 (557). (Injury must not be 
remote.) 

(’78) 1 All 557 (559). (Deprivation of access to a 
thoroughfare and the use of a certain drain.) 
(’18) AIR 1918 Nag 159 (159). (Special degree of 
inconvenience suffered by him cannot be said 
to cause him damages.) 

(’21) AIR 1921 Gal 271 (271, 272). (Fact that 
plaintiffs were only inconvenienced by taking a 
longer route is not enough.) 

(’01) 5 Cal W N 285 (286). (Nor will mere incon- 
venience or a remote danger make such an 
action maintainable.) 

(1885) 2 Bing NG 281 (297), Wilkes v.Hungerford. 
(Loss of custom due to building operations obs- 
tructing a high way in front of plaintiff’s shop.) 
(1874) L R 9 C P 400 (407, 408),‘^Ben jamin v. Storr. 
(Allowing carts and horses to stand in front of 
a shop for an unreasonable length of time.) 

(’84) 8 Bom 85 (87, 92). (Inability to let house, 
owing to noise and smoke emited by a manu- 
facturing mill.) 

(’14) AIR 1914 All 487 '(487), (Narrowing a 
street from 22 inches to 2) cubits which caused 
great inconvenience.) 


(’19) AIR 1919 Gal 209 (210). (The fact that the 
plaintiff cannot himself commit a public nuis- 
ance owing to the nuisance caused by the 
defendant is not special damage to the plaintiff.) 

2. (’29) AIR 1929 Bom 94 (95) : 58 Bom 187. 

See also the cases under foot-note (1). 

Note 6 

1. (’28) AIR 1928 Lah 546 (548). 

Note? 

1. (1858) 3 D M A G 804 (323, 340), Attorney- 
General V. Sheffield Gas Consumers Go. 

(1864) L R 4 Oh 71 (81), Attorney-Gcneral v. 
Cambridge Gas Consumers Go. 

(1864) 4 De J & S 211 (216), Swaine v. G. N. 
Railway. 

2. (1867) L R 6 Eq 166 (173), Cooke v. Forbes. 
(1864) 4 De J A S 211 (216). Swaine v. G. N. 

Ry. (Where the defendant company allowed 
manure to be deposited in a siding.) 

3. (1899) 2 Gh 705 (709, 710). Llandudno Urban 
District Council v. Woods. 

4. (1851) 21 L J Gh 158 (166, 167) : 2 Sim (N S) 
188, Soltan v. Deheld. 

5. (1851) 21 L J Gh 168 (166, 167) : 2 Sim (N S) 
183, Soltan v. Deheld. 

6. (1875) 46 L J Gh 638(648): L R 7 H L C 697, 
Swinden Waterworks v. Wilts and Berks. 

(1888) 22 Gh D 221 (231), Attorney-General v. 
Aeon Local Board. 

7. (1882) 21 Gh D 752 (765), Attorney-General 
V. Shrewsbury Bridge Go. 

8. (’78) 2 Bom 457 (468). 

(’84) 8 Bom 85 (88). 

(’77) 8 Cal 20 (22) (FB). 
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Where, however, the plaintiff has acquiesced in the nuisance,® or where there 
is no proof or prospect of any injury,^® no injunction will bo granted. No mandatory 
injunction will be granted if the nuisance is only constructive}^ 

Where a right to injunction is proved, it should be granted as a rule and with- 
out regard to any difficulty or expense that the defendant may be put to in removing 
the nuisance. But in exceptional cases where such difficulty is considerable, the Court 
may suspend the operation of the injunction.^® 

8. ''Such other relief.” — In England a private individual may join the 
Attorney-General in the action and claim special damages which he suffered by the 
nuisance.^ It is doubtful whether persons suing under this Section, can claim such 
special damages. 

9. SaYlng of rights, existing independently of this Section — - Sub- 
section (2). — It has been observed in Notes 1 and 5 above that this Section does not 
affect rights of suit which may exist independently of this Section and this is embodied 
in sub-section (2) of this Section. Thus the Section does not control or restrict the 
provisions of 0. 1 B. 8 under which a person may sue on behalf of others.^ 


92 . [S. 539. ] (1) In the case of any alleged breach® of any 
express or constructive trust created for public pur- 
PuWic cbwiue*. charitable or religious nature,® or where 

the direction of the Court is deemed necessary for the administra- 
tion® of any such trust, the Advocate-General, or two or more 
persons having an interest in the trust® and having obtained the 
consent in writing of the Advocate-General,^® may institute a suit, 
whether contentious or not,** in the principal Civil Court of 
original jurisdiction or in any other Court empowered in that 
behalf by the 'Provincial Government within the local limits of 
whose jurisdiction®® the whole or any part of the subject-matter of 
the trust is situate, to obtain a decree — 

(a) removing any trustee;*® 

(I ) appointing a new trustee;*® 

(c ) vesting any property in a trustee;*’ 

(d ) directing accounts and inquiries;*® 


(’88) 15 Cal 4G0 (4G7) (FB). (Allegation that a 
piece of land forms a part of a public highway 
— Suit under Section 42 of Specific Belief Act 
lies.) 

(*06) 82 Cal 697 (709). 

9. (1895) Johiss 872, Wicks v. Hunt. 

10. (1628) 8 Wills & Shaw 285, Mewzies v. 
Breadal Zeone. 

11. (*10) 5 Ind Gas 218 (229) (Bom). 

12. (1868) L B 4 Gh 146 (161), Attorney-General 


V. Coloney Lunatic Asylum. 

Note 8 

1. (1868) L B 6 £q 177 (180, 181), Oooke v. 
Mayor. 

(1891) 2 Q B 100 (104, 106), Attorney-General v.. 
Logan. 

Note 9 

1. (’25) AIB 1925 Gal 1288 (1288). 

(*34) AIR 1984 All 941 (948). 


Seotion 9t 
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(e) declaring what proportion of the trust-property or of 
the interest therein shall be allocated to any parti- 
cular object of the trust;*® 

(f) authorizing the whole or any part of the trust-property 
to be let, sold, mortgaged or exchanged;®® 

(g) settling a scheme;®* or 

(h) granting such further or other relief as the nature of 
the case may require.** 

(2) Save as provided by the Beligious Endowments Act, 
1863, no suit claiming any of the reliefs® specified in sub-section 
(1) shall be instituted in respect of any such trust as is therein 
referred to except in conformity with the provisions of that sub- 
section.®® 


[1877, S. 539.] 


a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1987, for 
^ 'Local Government." 


1. Legialative changec. 

2. .^plicability, object and scope of the 

S^ion. 

3. Retrospective operation of the Section. 

4. Analogous law : Comparison with the 

Religious Endowments Act, 1863, and 
with Section 42 of the Specific Relief 
Act, 1877. 

5. Trust, whether express or constructive, 

for public purposes of a religious or 
charitable nature, necessary. 

6. In case of alleged breach of trust or where 

the direction of the Court b deemed 
necessary for administration. 

7. The suit must be one in a representative 

capacity on behalf of the public. 

8. Who can sue — "Two or more persons 
having an interest in the trust." 

9. Suit must he for one of the reliefs speci- 
fied in the Section. 

10. Effect of adding other reliefs. 

11. "Such further or other relief as the 

nature of the case may require.** 

12. Declarations. 

13. Appointment of Receiver. 

14. Costs. 

15. Removing a trustee' — Clause (a). 

16. Appointment of a new trustee — 

Clause (b). 

17. Vesting any property in a trustee — 

Clause (c). 

18. Directing accounts and inquiries — 

Clause (d). 


19. Declaring what proportion, etc. — 

Clause (e). 

20. Authorising alienation of trust pro- 

perty — Clause (f). 

21. Settling a scheme — Clause (g). 

22. Court*s power to apply the Cypres 

Doctrine. 

23. Sanction of the Advocate-General. 

24. Nature of and form of consent. 

25. Consent, when necessary— Effect 

of consent. 

26. Consent not necessary for appeal. 

27. Function of Advocate-General. 

28. Parties to a suit under the Section. 

29. Compromise of suit. 

30. Abatement of suit. 

31. Suit, if can he brought in forma pauperis. 

32. Suit under the Section need not be con- 

tentious. 

33. Section is mandatory — Sub-section (2). 

34. Execution of scheme decree. 

35. Arbitration. 

36. Appeal. 

37. Revision. 

38. Jurisdiction to entertain suit under the 

Action. 

39. Valuation of suit. 

40. Limitation. 

41. Decision under the Section, whether 

operates as res judicata. 
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Other Topics (Miscellaneous) 


Court not competent to take action under the 
Section unless a regular suit is filed. See 
Notes 9 and 4. 

Court’s power to add parties. See Notes 25 
and 28. 

Devolution of trust property. See Note 5. 
Jurisdiction after scheme. See Note 21. 

Mutts. See Note 5. 

Power to trustee to deal with endowed property. 
See Note 20. 

Relators — If can appeal. See Note 36. 

Bomilly’s Act. See Note 4. 

Bcheme for Mahomedan mosque. See Note 21. 


Suit against strangers to trust for declaration 
and possession of trust property. See Notes 
2, 9 and 28. 

Suit against trespassers. See Notes 2 and 28. 

Suit to enforce private rights. See Notes 2 and 7. 

Suit to remove trustee for illegal alienation im- 
pleading alienee. See Notes 10 and 28. 

Trustee de son tort. See Notes 5, 28 and 40. 

Trust denied — Whether Section applies. See 
Notes 5, 6 and 12. 

Trust not carried out. See Note 9. 

Vague trusts. See Note 5. 


1. Legislative ohan^es. — This Section has boon enacted in substitution of 
Section 639 of the Code of 1882 and has introduced the following changes — 

(a) The words “public purixises of a charitable or religious iiaturo’* have 

been introduced in placo of tho words “public charitable and religious 
purposes.** See Noto 5 below. 

(b) Under tho old Code, the interest of the plaintiff was required to bo a 

“direct interest’* in tho suit. The word “direct** has boon deleted by 
Act VII of 1888.^ See Noto 8 below. 


(c) The words “whether contentious or not** are new. See Noto 32 below. 

(d) The words “in the principal Court of original jurisdiction** have boon 

substituted for the words “in the High Court or the District Court** 
and the words “or any other Court empowered in that behalf by tho 
Local Government** have been newly added. See Note 38 below. 

( e) Clause (a) is new. See Note 15 below. 

(f) Clause (d) is also new. See Noto 18 below. 

( g) The following words in clause (e), namely, “what proportion of the trust 

property or of tho interest therein shall bo allocated to any particular 
object of the trust” have boon substituted for the words **tho propor- 
tion in which its objects are entitled.** See Note 19 below. 

(h) Sub-section (2) is also now. See Noto 33 and Note 41 below. 


2. Applioabllity, object and scope of the Section. — This Section may be 
taken as intended to confer upon tho Courts in this country tho same powers as tho 
English Courts of Chancery possessed, in matters relating to the administration of 
public charities, religious or otherwise.^ It has boon intended to bo an exhaustive 
statement of tho law applicable to cases in which there has been a broach of trust in 
Tolation to a public trust (whether express or constructive) of a charitable or religious 
nature.* Tho aim of the Section is to protect tho rights of tho public in such trusts 
and to enable the public, the Advocate -General and Courts of Justice to stop tho 
misuse of the income of charitable institutions.® This Section is intended to provide 
proceedings of a special nature for tho purpose of determining questions that relate to 
the administration of public, religious or charitable trusts and to prevent multifarious 

Section 92 — Note 1 new truBtees.) 

1. (’94) 24 Oal 418 (427). (To worship in a pub- 2. (’22) AIR 1922 All 349i(351, 352); 44 AU622. 
Uc temple.) (’99) 21 All 187 (188). 

Note .2 (’78) 3 Gal L Bop 112 (115). 

1. (’05) 28 Mad 319 (824). 3. (’16) AIR 1916 Mad 332 (337): 19Ind Caa694 

<’12) 16 Ind Gas 225 (284) (Mad). (To appoint (699): 38 Mad 856. 
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and vexatious suits being filed by irresponsible persons against the trustees whose 
duty it is to administer such trusts.^ The infringement of private rights is outside 
the scope of the Section/ 

The real test, therefore, for the applicability of the Section is to see whether* 
the suit is fundamentally on behalf of the public for the vindication of a public 
rightf and in order to apply the test the Court must look to the substance and not to- 
the form of the suit.^ 

In order that the Section may apply, four conditions appear to be necessary to- 
be satisfied® — 

(1) There must exist a trust for public purposes of a charitable or religious 

nature/ (For full notes, see Note 6 below.) 

(2) The plaint must allege that there is a breach of such trust or that the 

direction of the Court is necessary for the administration of the trust}^ 

(For full notes, see Note 6 below.) 

(3) The suit must be a representative one on behalf of the public and not by 

individuals for their own interests}^ (For full notes, see Note 7 below.) 

(4) The relief claimed in the suit must bo one of the reliefs mentioned in 

the Scction.^^ (See Note 9 below.) 


4 . (*82) AIR 1932 Rang 182 (184) : 10 Rang 
342. 

5. (»13) 19 Ind Cas 740 (744) (Mad). 

6. (*27) AIR 1927 Mad 338 (389). 

(*35) AIR 1935 Mad 855 (856). (Obiter — Suit 
relating to public trust, but merely relating to 
vindication of private rights — Suit docs not fall 
\rithin B. 92, Civil P. C.) 

7. (’26) AIR 1926 Mad 1029 (1030). (Section 
cannot be evaded by merely asking for declara- 
tory relief.) 

8. (’10) 5 Ind Cas 516 (617) (Mad). 

(’33) AIR 1938 Mad 70 (71). 

(’32) AIR 1932 Bom 65 (67). 

9. (’23) AIR 1928 All 247 (248). 

(’25) AIR 1925 Cal 1106 (1107). (If defendant 
claims under a public trust Section will apply 
even if plaintiff challenges his appointment as 
trustee.) 

(’16) AIR 1916 Mad 331 (332). (Inam grant to 
persons who were not trustees — Benefit of inam 
to go to grantees alone— Suit to administer such 
inam — Action does not apply.) 

(’91) 14 Mad 1 (14, 15). 

(’21) AIR 1921 Cal 405 (406). (Suit in respect of 
public way — Not public trust— 0. 1 R. 8 applies 
and not S. 92.) 

10 . (’23) AIR 1923 Bom 67 (68, 70): 46 Bom 101, 
(’19) AIR 1919 Cal 179 (180). 

(’26) AIR 1925 Pat 644 (546, 647) : 4 Pat 741. 
(Suit against non-trustco for accounts— S. 92 
does not apply.) 

(’17) AIR 1917 Mad 248 (249, 250). (Breach of 
trust by archakas in respect of income of inam 
lands granted to temple— S. 92 applies.) 

(’10) 7 Ind Cas 666 f567) : 13 Oudh Cas 177. 
(Suit against mohunt on allegations of breach of 
trust— Section applies.) 

(’12) 17 Ind Gas 779 (780) (Bom). (Suit for remo- 
val of trustee alleging breach of trust— Seotion 


applies.) 

(’28) AIR 1928 All 83 (38, 34): 50 All 165. (Suit 
for possession of endowed property from trespas- 
ser — No allegation of breach of trust — Section 
does not apply.) 

(’08) 26 Mad 450 (452). (Suit to appoint now 
trustees on the ground that the present one is 
not a lawful trustee, is one covered by the words 

’’where the direction trust”.) 

(’91) 15 Bom 148 (151). (Suit by trustee against 
trespasser for possession.) 

(’21) AIR 1921 Bom 297 (299) : 45 Bom 683. 
(Pujari’s claim for share of offerings from temple 
servants— Cl. (e) applies.) 

(’15) AIR 1915 Mad 1044 (1047). (If welfare of 
trust requires it, Court can insist upon proper 
administration of trust or even remove the 
mutawalli.) 

(’ll) 12 Ind Cas 577 (578): 86 Bom 29. (Death of 
trustees— Court will administer trust.) 

(’21) AIR 1921 Mad 403 (403). (Suit by trustee 
for account against dismissed servant — Section 
does not apply.) 

(’98) 16 Mad 31 (33). (Suit against trespassers — 
Not trustees — Section does not apply.) 

11 . (’06) 33 Cal 780 (807). 

(’22) AIR 1922 All 499 (500): 44 All 721. (Dispute 
between rival claimants to ofiice— Section does 
not apply.) 

(’23) AIR 1923 Pat 309 (316, 317). (Suit for 
removal of mohunt on the ground that plaintiff 
in his own right was entitled thereto — S. 92 
does not apply.) 

(’98) 16 Mad 31 (33). 

(’16) AIR 1916 All 225 (225, 226). (Suit by plain- 
tiff for declaration that he is the mahant.) 

(’35) 62 Oal 1132 (1136). 

12 . (’10) 5 Ind Cas 516 (517) (Mad). (Suit for as- 
sertion of right of an alleged trustee is not one 
of the reliefs mentioned in the Section.) 
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See also the case cited below.^^ 

Sections 92 and 93 have no application as regards Tirumalai-Tirupati Devas- 
thanams. See the Tirumalai-Tirupati Devasthanams Act (Madras Act XIX of 1933), 
Section 44 (2). 

When all the above conditions are satisfied, the suit will be governed by the 
Section and cannot bo instituted except in conformity with the procedure prescribed 
thereby.^^ When any one of the conditions is absent, the Section has no application. 
The necessity of obtaining the sanction of the Advocate-General, in a suit falling within 
the Section, has been imposed with a view “to prevent an indefinite number of reckless 
and harassing suits being brought against trustees by different i^orsons interested in 
the trust.”^® 

The mere fact that a suit relates to a public trust or to the properties belonging 
thereto, without satisfying all the conditions of the Section, will not make the Section 
applicable thereto.^® Nor will a suit which satisfied all the conditions of the Section bo 
taken out of its scope merely by the tact that claims for reliefs other than those des- 
cribed in the Section are also added therein.^^ A suit for removal from religious office, 
if the office is connected with the management of trust funds and properties, is within 
the scope of the Section.^® The aim of the Section being to restrict the powers of indivi- 
duals from having unrestricted access to Courts in the matters described in the Section, 
its provisions must bo strictly construed.'® Where therefore a point is taken that a suit 
brought in the ordinary manner is really governed by the provisions of this Section, 
the Court must see whether it is really and strictly within the four corners thereof.^® 

Section 9 of the Charitable and Religious Trusts Act (XIV of 1920) provides 
that if a suit under this Section is ponding or a scheme has been settled, no petition 
under the provisions of that Act shall bo entertained. Section 10 of the same Act also 
empowers the Court, in suits under tins Section, to direct the defendant to furnish 
security or deposit money for costs of the plaintiff. Where an order under Section 5 of 
the Charitable and Religious Trusts Act is not complied with, there is a breach of trust 
and by virtue of Section 6 of the Act a suit for any of the reliefs mentioned in this 
Section so far as it is based on such failure may be instituted without the previous 
sanction of the Advocate-General.^' 

Section 73 of the Madras Hindu Religious Endowments Act provides that this 
Section (i. e., Section 92) shall have no application to any suit claiming any relief in 


(*92) 15 Mad 241 (246). (Suit by trustoos against 
ox-trustees holding over, for possession of pro- 
pertios—Section does not app1> .) 

(’10) 7 Ind Gas 6GG (6G7) : IS Oudli Gas 177. 

13. (’fi7) AIR 1937 Cal 160 I L R (1937) 1 
Cal 673. (Bengal Wakf Act docs not apply to 
suit under S. 92 which is based on rights 
accrued l^foro commencement of Act.) 

14. (’26) AIR 1926 Pat 544 (547): 4 Pat 741. 
(’18) AIR 1916 All 218 (219). (District Judge 

cannot interfere in the management of trust on 
the mere application (without a suit under 
S. 92) calling attention to a breach of trust.) 
(’27) AIR 1927 All 526 (529): 49 All 191. (Suit 
not under S. 92 — Question of breach of trust 
cannot bo tried.) 

15. (’97) 24 Cal 418 (425). 

(’06) 33 Cal 789 (804). 

(*09) 32 Mad 181 (185). 

(’17) AIR 1917 All 819 (320). 

[See also (’91) 14 Mad 1 (15).] 


16. (’23) AIR 1923 Bom G7 (70): 40 Bom 101. 
(’29) AIR 1929 All 618 (518). (Suit in relation to 

trust property by mutawalli against tenant for 
rent.) 

17. (’97) 24 Cal 418 (426). (Suit for removal of 
trustee and for possossion from alienco from 
trustee— S. 92 applies.) 

(’21) AIR 1921 Mad 563 (566, 5GG). (To find out 
what properties belong to the charity, Court 
may go into question not directly arising in the 
suit.) 

18. (’05) 2 Cal L Jour 460 (465). 

19. (*19) AIR 1919 Low Bur 56 (67). 

20. (’23) AIR 1928 Bom 67 (68, 70): 46 Bom 101. 
(’36) AIR 1936 Sind 179 (181): 80 Bind L R 104. 

(But though the Section has to bo construed 
strictly, it should not bo construed in such a 
way that a fraud is perpetrated on the Section 
itself.) 

21. (’83) AIR 1933 Mad 854 (664): 57 Mad 153. 


Seotion Ml 
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Seotion 92 
Notes 2-4 


respect of the administration or management of a religious endowment and that no 
suit in respect of such administration or management shall be instituted except as 
provided by that Act. The effect of Section 73 of that Act is that a suit which could 
only be instituted by the Advocate-General or by some persons with his consent under 
this Seotion must, when it relates to religious endowments governed by that Act, be 
instituted by the Religious Endowments Board or by some person having an interest 
and with the consent of the Board.^^ See also the undei'inentioned cases*^ under that Act. 

Under Section 192 (a) of the Madras Estates Land Act (I of 1908), the provi- 
sions of this Section corresiDonding to Section 539, Chap. XL of the old Code, have 
been made inapplicable to proceedings under the said Act. 

8. RetrospeotiYe opepation of the Seotion. — It is a general principle of 
law that alterations in j)rocedure are always retrospective in operation, and accordingly 
there is nothing to prevent Section 92 of the Code from operating retrospectively.^ 
This Section deals with the right of suit (which is a substantive right), as well as 
with procedure? In so far, therefore, as it affects rights of suit, it will not have a 
retrospective operation, but will have such operation so far as it affects procedure? 

4. Analogous law — Comparison with the Religious Endowments Aot, 
1863 and with Seotion 42 of the Speoifio Relief Aot, 1877. -- Section 639 of tlie 
old Code, corresponding to Section 92 of this Code, was an imperfect reproduction of 
Lord Rorailly’s Act (62 Geo. Ill, C. 101) and the Trustee Act (13 & 14 Viet., C. 60) 
of 1860 in England. There is a conflict of opinion as to whether decisions on Eomilly’s 
Act could be referred to for interpreting the provisions of this Section, some holding 
that they could bo so referred to^ and others that they could not.^ The language of 
those Acts, however, is materially different from that of the Code^ with this additional 
difference* in procedure that the remedy under the English Act is by way of an 
application^ and the proceedings are regarded as summary ones,^ whereas under the 
Code the remedy is by way of a suit, and the proceedings are not stmmary? 

Before the year 1863, the general superintendence of all religious and charitable 
endowments in the Provinces of Bengal and Madras was vested in the respective 
Boards of Revenue of those Provinces by virtue of two Regulations, viz», Bengal 


22. (’32) AIR 1932 Mad 234 (23G) : 55 Mad 549. 
(Hoiice a suit by a trustee to recover trust pro- 
perty from the alienees is outside the scope of 
S. 73, Madras Religious Endowments Act,) 

23. (’34) AIR 1934 Mad 126 (127): 57 Mad 362. 
(Suit for removal of trustee of kaitalai does not 
iie either under 8. 73, Madras Religious Endow- 
ments Act or 8. 92, C. P. Code.) 

(*85) AIR 1936 Mad 983 (988). (Madras Hindu 
Religious Endowments Act applies only to what 
are religious endowments within the meaning 
of the Act — Fund devoted to two purposes, one 
falling within Madras Hindu Religious Endow- 
ments Act, other though religious, outside the 
Act— Endowment is not a religious endowment.) 

Note 3 

1. (’12) 13 Ind Cas 264 (267): 6 Sind L R 184. 

2. (’10) 5 Ind Cas 615 (517).(Mad). 

3. (’14) AIR 1914 Mad 693 (694): 20 Ind Cas 616 
(516): 37 Mad 184. (Sanction granted by Collec- 
tor for suit for removal of trustee — Suit brought 
under new Code— Sanction is valid.) 

’79) 3 Bom 27 (28). 


(’ 28 ) AIR 1928 All 66o'(662): 61 All 30. 

Note 4 

1 . (’ll) 36 Mad 364 (369). 

2. (’94) 17 Mad 462 (464). (Decisions relevant.) 

(’97) 21 Bom 48 (52). (Not strictly relevant.) 

(’97) 24 Cal 418 (424). (Do.) 

(’05) 2 Cal L Jour 431 (439). (Not safe to rely on 
English decisions.) 

[See (’36) AIR 1936 Mad 449 (453). (Section 92 
has been modelled on the practice of the Chan- 
cery Courts, but as that division of jurisdiction 
is not part of the law of this country, limita- 
tions arising out of that conflict of jurisdictions 
have no direct application here.) 

3. (’91) 14 Mad 186 (203, 204, 218). 

(’97) 24 Gal 418 (424). 

(’06) 2 Cal L Jour 431 (439). 

4. (’91) 14 Mad 186 (193). 

5. (’91) 14 Mad 186 (215). 

6. (’91) 14 Mad 186 (217, 218). 

(’36) AIR 1936 Mad 449 (452). 
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Regulation XIX of 1810 and Madras Regulation VII of 18177 But there was no law 
of Religious Endowments as such applicable to the whole of India. 

In the year 1863, the Government wanted to divest themselves of their iK)wers 
of interference with religious endowments and accordingly Act XX of 1863 was passed, 
whereby the provisions of the said Regulations relating to religious endowments were 
repealed and provision was made to transfer all such endowments to trustees and 
committees.® The operation of the Act was, however, not confined to such endowments 
only as had been actually taken under the management of the Board of Revenue.® 
The Act does not apply to the Presidency of Bombay excepting the District of North 
Canara, nor to any Presidency Towns.^® 

As regards charitable endowments, the power of superintendence continued to 
remain in the Board of Revenue, under the old Regulations, and is still retained it. 


Comparison with Beligious Endowments Act. — Section 14 of the Religious 
Endowments Act provides that any person or persons interested^^ in any public 
religious trust'® may sue the trustee, manager, superintendent or a member of any 
committee appointed under the Act, for any misfeasance^ breach of trust or neglect of 
duty committed by him in respect of the trust'*' and the Court may, in such a suit — 

(1) direct the specific performance of any act by such trustee, manager, 

superintendent or member of the committee, 

(2) decree damages and costs against such person, and 

(3) direct his removal." 

Section 92 declares that the provisions of the Religious Endowments Act for 
the institution of suits governed by that Act are not affected by its provisions.'® 

Section 92 read with the provisions of the Religious Endowments Act thus 
loads to the following result — 

(1) Suits in respect of charitable trusts are outside the scope of the Religious 

Endowments Act (XX of 1863). They will fall within the scope of 
Section 92 if the conditions for the applicability of the Section described 
in Note 2 above are satisfied. 

(2) Suits, in respect of religious endowments, wliich do not charge the trustee, 


7 . [See ('17) AIR 1917 Mad 551 (552) ; 39 ^lad 
700 (703).] 

[Sec aha (’32) AIR 1032 Pat 177 (177) ; 11 Tat 
694.)] 

8 . (’84) 6 All 1 (C): 10 Ind App 90 (PC). 

9. (’82) 8 Cal 32 (38, 40). 

(’94) 17 Mad 95 (9G). (Act XX of 1863 does not 
apply unless endowment could come within 
Regulation VII of 1817.) 

(’96) 18 All 227 (231). 

10. (’01) 24 Mad 219( 232). (Not Jniendod to apply 
to suit, brought under the ordinary original 
jurisdiction of the High Court inherited from 
the Supreme Court.) 

(’78) 8 Gal 563 (672). (Suit brought under original 
jurisdiction of Supreme Court — Section does not 
apply.) 

11. (’67) 8 Suth W R 313 (314). (It is not necos- 
sary that the interest should be a pecuniary one.) 

(’97) 24 Cal 418 (427). (Pecuniary interest is not 
necessary.) 

12 . (’92) 19 Cal 275 (281). (Act of 1863 applies 
only to public religious trusts.) 


(’91) 14 Mad 1 (8, 15). (Act does not apply if tho 
endowment is not a public one.) 

(’81) 7 Cal 767 (770). 

(’77) 3 Cal 324 (330) (PC). (Suit for removal of 
mutawalli of Mahomedaii religious endowment 
falls under Act XX of 1863.) 

(»86) 8 All 31 (34). 

(’96) 19 Mad 285 (287). (Suit for appointment of 
trustee.) 

(’92) 19 Cal 275 (284). (Act docs nob apply if 
endowment is not a public religious one.) 

13 . (’78) 2 Mad 197 (199). (The Act does not 
recognize any difference between hereditary and 
selected trustees.) 

(*67) 8 Suth W R 313 (314). 

(’78) 2 Mad 68 (61). 

(’90) 3 C P L R 11 (13). (Act except S. 22 does 
not apply to Central Provinces.) 

14 . (’01) 24 Mad 243 (245). (Declaration also 
may be asked as ancillary to the claim for 
removal of manager.) 

15 . See S. 92, sub-section 2. 
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manager, superintendent or committee member with misfeaaanee, 
ffotM 1-6 breach, of trust or neglect of duty, are outside the scope of the Act. 

They will fall within the scope of Section 92 if the conditions for its 
applicability are satisfied.^® 

(3) Suits in respect of public religious trusts which charge the trustee, 

manager, superintendent or committee member with misfeasance, breach 
of trust or neglect of duty will fall within the scope of both the said 
Act and Section 92 of the Code. In such a case, the plaintiff may pro- 
ceed under either provision at his choice, though the proper machinery 
to proceed under would, in the generality of cases, be under the Code.^® 

(4) Both under the Act as well as under Section 92, permission is necessary 

to be obtained before the institution of the suit — if, under the Act, from 
the principal Civil Court of original jurisdiction, and if under Section 92, 
from the Collector or the Advocate-General.^® 

(5) The general procedure of the Code equally applies to suits under the Act.®® 

(6) The reliefs granted under the Act are slightly different from those 

accorded under Section 92 of the Code.®^ 

(7) A suit under the Religious Endowments Act is as much a representative 
suit as one under Section 92 of the Code and affects the rights of all 
those interested in the trust.®® 

Comparison with Specific Belief Actt Section 42> — Section 42 of the Specihc 
Relief Act provides that no Court shall grant a declaration wliore the plaintiff being 
able to seek further relief, omits to do so. But this Section has been held to bo inappli- 
cable to cases falling within the 9 COi>e of Section 639 (the corresponding Section of the 
old Code), or Section 92 even if the suit is one for a mere declaration and the plaintiff 
does not ask for further relief, being able to do so.®® Nor can a plaintiff evade the 
requirements of Section 92 by framing a suit as one under Section 42 of the Specific 
Relief Act.®^ 

S. Tpufit, whether express or oonstruotiTe, for public purposes of a 
religious or charitable nature, necessary# — This Section deals with completed 


16. (’07) 4 All L Jour 774 (776), 

(’19) AIR 1919 Mad 159 (160) : 42 Mad G68. 
(Rahim, J.) 

17. (’18) AIR 1918 Bom 184 (137) : 42 Bom 742. 
(’84) AIR 1984 Fat 448 (446). 

(’14) AIR 1914 Mad 593 (593, 694) : 20 Ind Gas 515 
(515) : 87 Mad 184. 

(’21) AIR 1921 Gal 425 (426). (Decree under B. 5 
of Religious Endowments Act — No bar to a suit 
under this Section.) 

18. (’26) AIR 1926 Pat 644 (546) ; 4 Pat 741. 
(’04) 8 Gal W N 404 (407, 408). (But in a suit 

under the Act only such relief can be given as 
the special statute says it may give.) 

19. (’07) 4 All L Jour 774 (775). (See S. 18 of 
Act XX of 1863). 

(’86) 8 All 81 (84). 

20. (’18) AIR 1918 Mad 560 (562) : 41 Mad 287. 
(Per Sadasiva Aiyar, J.) 

(’01) 24 Mad 685 (689). (Application for leave to 
sue under the Religious Endowments Act must 
be verified and presented as in the case of plaints.) 

21. (’25) AIR 1926 Pat 544 (646) : 4 Pat 741. 
(Power to appoint new trustee or to frame 


scheme is restricted to S. 92 only.) 

(’18) AIR 1918 Bom 134(137);42 Bom 742. (S. 92 
is wider than S. 14 of the Religious Endowments 
Act and provides for settling a scheme which is a 
jurisdiction of a very wide and beneficial nature.) 
(’08) 5 All Li Jour 191(192). (Gourt cannot appoint 
new trustee under the Act.) 

22. (’28) AIR 1928 Mad 614 (619). 

(’18) AIR 1918 Mad 560 (562) : 41 Mad 287. 

(’30) AIR 1930 Mad 216(218). (S. 78 of the Mad- 
ras Religious Endowments Act is closely modelled 
on this Section.) 

23. (’08) 26 Mad 450 (458). (Suit for declaration 
that defendants in possession are not lawful 
trustees and for appointment of new trustees— 
Possession not claimed.) 

(’10) 6 Ind Gas 615 (517) (Mad). 

(’93) 16 Mad 81 (88). (Suit outside S. 539— S. 42 
Specific Relief Act applies if it is a suit for mere 
declaration.) 

24. (’22) AIR 1922 All 849 (851, 852): 44 All 622. 
(Suits with regard to trusts relating to public 
charities must either be brought under S. 92 or 
they cannot be brought at all— Per Walsh, J.) 
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trnsts and does not become applicable until that stage is reached.^ In other words, it Mt* 

pie-supposes the existence of a trust,* and does not apply where there is no trust, Noto 9 
oxprees or constructive, for public purposes of a charitable or religious nature.* A suit, 
therefore, for deciding solely whether a trust exists or not is outside the scope of the 
flection.* 

In order that the Section may apply, the trust must be a public one.* The 
words “public purposes of a charitable or religious nature’’ used in the Section should 


Note 5 

1. (»17) AIR 1917 Mad 1008 (1008). 

2. (’26) AIR 1926 Pat 321 (826) : 6 Pat 539. 

<’04) 1 All L Jour 26 (28). 

(’30) AIR 1930 Bom 167 (168). 

(’38) AIR 1938 Bom 471 (476). (Soction applies 
to trust under Trusts Act.) 

(’36) 14 Rang 575 (582, 583). (Suit denying exis- 
tence of trust — Section does not apply.) 

3. (’22) AIR 1922 PC 253 (256) : 49 Cal 459 : 49 
Ind App IM (PC). (Gift as in effect a private 
trust — Soction would not apply.) 

(’29) AIR 1929 P 0 27 (29) (PC). 

(’15) AIR 1915 Low Bur 67 (70). (Court should 
pause before interfering under S. 92 with a matter 
which is more a family matter than of a public 
nature.) 

(’20) AIR 1920 Oudh 120 (122). (Acts of private 
trustee — Person having no interest in the trust 
property cannot question.) 

(’23) AIR 1923 All 247 (248). (Pujari of an idol is 
not a trustee and S. 92 does not apply to suit 
against him.) 

(’16) AIR 1916 Bom 281 (282) : 40 Bom 439. 
(Charitable beoue&t — No trust alleged — S. 92 
does not apply.) 

(’27) AIR 1927 Oudh G04 (604). 

(’10) 5 lud Cas 515 (517) (Mad). (Suit must be 
against a trustee or trustee de son tort,) 

(’12) 17 Ind Cas 586 (587) (Mad). 

(’25) AIR 1925 All 759 (761) : 47 All 867. 

(’21) AIR 1921 Cal 405(406). (High way— Suit for 
declaration of public way on behalf of villagers 
— Section docs not apply.) 

(’21) AIR 1921 All 116 (117). (No allegation that 
defendant was express or coiifltructive trustee — 
Section does not apply.) 

4. (’26) AIR 1926 Pat 321 (326) : 5 Pat 539. 

(’33) AIR 1933 Lah 670(671). (Suit for declaration 

of wakf and invalidity of aliehations.) 

(’30) AIR 1930 Cal 787 (795) : 68 Cal 474. 

(’20) AIR 1920 Lah 465 (466). 

(’02) 25 All 631 (633, 634). 

(‘27) AIR 1927 Lah 350 (351) : 8 Lah 111. 

.(’26) AIR 1926 All 683 (685, 686) ; 47 All 770. 
(Where a suit prays for removal of the trustee 
and incidentally prays for declaration that a 
property is wakf, it is not outside S* 92.) 

(’28) AIR 1928 Lah 888 (889). 

(’86) 8 All 31 (34). 

(’86) AIR 1936 Lah 283 (285). (Persons intended to 
benefit under a trust are competent to sue for 
declaration that property is wakf, without sanc- 
tion required by S. 92.) 

(*87) AIR 1987 Sind 174 (176) : 30 Bind L R 478. 
(Suit for declaration that certain property was 


plaintiff’s private property does not fall under 
the Soction though the defendants plead that 
the property was a public charitable and religi- 
ous trust.) 

[See (’36) AIR 1936 Mad 866 (866). (Issue a- to 
trust character of properties incidental— Main 
relief by way of scheme for management — Suit 
not maintainable without sanction under S. 92, 
Civil P. 0. — Declaration as to trust character 
held could not be given.) 

(’37) AIR 1937 Sind 174(175) : 30 Sind L R478. 
(A suit to which a claim is made to property as 
the xdaintiff’s private proxierty is not a suit to 
which S. 92, Civil P. C., applies. The nature 
of a suit is determined by the plaint and not by 
the written statement. The fact that the defen- 
dant in his written statement xdeads that the 
XiroiKsrty is a public charitable and religious trust 
cannot make the suit one under the Section.)] 
[See also (’39). AIR 1039 Bom 354 (358): 41 Bom 
LR 787 (796). (Suit challenging trust— Section 
docs not apply.)] 

5. (’23) AIR 1923 Mad 376 (383) : 46 Mad 800. 
(Gift to samajam or for the spread of Sanskrit 
language is outside the Section.) 

(’34) AIR 1934 All 315 (317). 

(’14) AIR 1914 All 394 (395). 

(’10) 32 All 603 (511). 

(’10) 5 Ind Cas 4 (14) : 33 Mad 265 (FB). 

(’28) AIR 1928 All 660 (662) : 51 All 30. (Provi- 
sion that mutwalli should spend a portion of 
income on good deeds and charity — Outsider not 
entitled to benefit in lifetimeof family members 
— Trust is private trust.) 

(’12) 34 All 468 (471). (Support of Fakirs of a 
sect.) 

(’85) 11 Cal 33 (36). 

(’21) AIR 1921 13om 338(350). (Advocate General 
is not concerned with private trusts.) 

(’91) 14 Mad 1 (8). (Trust of private nature— 
Feeding persons at Gurupriyaand keeping water 
X)andal during hot season.) 

(’34) AIR 1934 P C 230 (234) : 61 Ind App 405 : 
68 Mad 91 (PC). 

(’36) AIR 1936 Mad 449 (460). 

(’36) 14 Rang 576(592,598). (A trust for the bene- 
fit of the poor memljers of a particular testator’s 
family is not a trust ’’for a public purpose of a 
charitable nature” within the meaning of S. 92.) 
(’39) AIR 1939 Rang 203 (205). (Where charity, 
prima facie for public purposes, is the express^ 
object of the settlor, this purpose not in any 
way defeated by the reminder that members of 
his own family are eligible to benefit with other 
members of the public at large — Case not under 
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h6 given their ordinary meaning and cannot be made to vary according to the clasaifi. 
cation of trusts which may be accepted in different systems of law.^ A public trust 
differs from a private trust in important particulars/ In the case of the former, the 
beneficial interest is vested in an uncertain and fluctuating body and the trust itself 
is of a permanent character/ In the case of the latter, the beneficial interest is vested 
absolutely in one or more ascertainable individuals and the trust itself need not be a 
permanent one/ The fact that the uncertain and fluctuating body is only a section 
of the public or caste/" or the fact that such section levies poll-tax amongst them, 
selves for the maintenance of the trust or holds caste meetings and erects buildings, 
out of the income of the trust will not detract from the public character of the trust/^ 
To see if a trust is a public or private one, the real substance of the trust and the 
primary intention of the creator of the trust must be looked to/® A trust in favour of 
a Hindu idol, or temple,^® or in favour of a Mahomodan mosque, or a “Devadayam**^® 
have all been held to be prima facie trusts for public purposes. 

When a trust is created both for public and private purposes, this Section will 
apply to such a trust although the public and charitable part of the trust is small 
as compared with the other parts of the trust.^® 

In order to create a trust there must be a dedication for the purposes of the 
trust.^^ Whether in any particular case a property has been validly dedicated to a 


Mahomedan law — Where nothing is said as to 
the charitable purposes being public or private, 
they are presumed to bo of a public nature.) 

[See (’82) AIR 1982 Pat 88 (51)^ 11 Pat 288. 
(Provisions for maintenance of JehanJeahs and 
for distribution of alms and charities are ob- 
jects of a public nature.)] 

6 . (’28) AIR 1928 All GGO (G62) : 61 All 80. 

7. (’10) 82 All 608 (611). 

(’88) AIR 1988 Oudh 22 (26) : 8 Luck 266. (No 
hard and fast rule can be laid— Should be judged 
from inferences drawn from the circumstances 
of each case.) 

(’87) AIR 1987 Cal 67 (79) : I L R (1937) 1 Cal 616. 

(Tests to see if trust is public or private discussed.) 
(’88) AIR 1938 Cal 278 (280). (The Court must 
look to the real substance of the trust and the 
primary intention of the creator of the trust in 
every case.) 

[See also (’32) AIR 1932 All 708 (709). (Whether 
a temple is public or private depends upon the 
facts of each case. In this case on proved facts 
held to bo a public temple.)] 

8. (’90) 8 C P L R 11 (13). 

’33) AIR 1933 Oudh 22 (25) ; 8 Luck 266. 

’22) AIR 1922 All 619 (620). 

(’98-1900) 1893-1900 Low Bur Rul 645 (647). 

(’37) AIR 1937 Mad 862 (863). (Dharmadhayam 
grant— Grantee described as Dharmakartha and 
grant subject to condition of Hope’ being preserved 
and produce applied to charity — Tope utilized ns 
place of shelter for villagers and cattle — Grant 
held public charitable trust and S. 92 therefore 
appli^.) 

[See (’32) AIR 1982 Pat 38(61) ; 11 Pat 288. (In 
case of a public trust it is not necessary that 
there should be privity of contract between the 
grantor and the grantee on the one hand and 


the beneficiaries on the other.)] 

9. (’22) AIR 1922 All 619 (520). 

10. (’ll) 11 Ind Cas 166 (174) (All). 

(’32) AIR 1932 Pat 33 (51) : 11 Pat 288. 

(’94) 1894 All W N 159 (160). (Endowment to a 
sect called Bhagwatas is public). 

(’31) AIR 1931 All 212 (214): 63 All 422. (Bequest 
to a society — Society can sue in the interests of 
the trust.) 

(’38) AIR 1938 Bom 471 (473). (Even if the use of 
a temple is restricted to persons professing a parti- 
cular panth (sect), the temple might still be a 
public one.) 

(’39) AIR 1939 Sind 13 (14, 16) : I L R 1939 
Kar 326. (Allotting property for benefit of poor 
members of particular community is for public 
purpose of charitable nature.) 

11. (’17) AIR 1917 Mad 426 (427, 428). 

12. (’38) AIR 1988 Gal278 (280). (AIR 1929 Oudh 
225 followed.) 

13. (’88) 12 Bom 247 (262). 

14. (’88) 12 Bom 247 (266). (Trust in favour of 
Hindu idol.) 

(’34) AIR 1934 Pesh 57 (63). (In Mahomedan 
law, there is no private mosque — Once dedi- 
cated it becomes public property.) 

(’24) AIR 1924 Lah 432(435): 5 Lah 69. (Wakf.) 
(’18) AIR 1918 Mad 1156(1167). (Mosque founded 
to perpetuate the memory of departed men.) 

15. (’24) AIR 1924 Mad 491 (491). 

(’26) AIR 1926 Mad 411 (418). 

16. (’89) AIR 1939 Sind 18(16) : I L R 1989 Kar 
825. (Reversing AIR 1986 Sind 236.) 

17. (’02) 24 All 257 (265). 

(’05) 32 Cal 129 (141) : 81 Ind App 203 (PC). (In 
case of dedications to an idol the right of manage- 
ment belongs to the shebait.) 

(’96) 23 Cal 646(656,662). (Offerings of a more or 
less permanent character given to the idol of 
public worship partake of the character of trust.) 
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trust is a question of fact to be determined by a reference to the terms of the docu- 
ment of dedication vrhere there is one,** or, where there is no document or the terms 
thereof are ambiguous,” to the itser,” treatment”- surrounding circumstances” and also 
the feelings and sentiments of the religious community to which the parties belong ” 
The mere fact that the owner of a land built a temple on it and planted a grove 
thereon,** or the fact that a person was spending a large portion of his income from 
a certain property on a temple founded by him,** or the mere fact that the public 
worshipped there,*® is insuflScient by itself to establish a dedication. But these facts 
may be some evidence and may be considered in gathering the intention of the 
founder.** 

In order that the dedication might be a valid one, it is essential that its oh’ects 
and purposes should not be vague” or opposed to law. Under the Mahomodan law, a 


(’26) MB 1926 Mad 1150 (1152). (There is nothiog 
illegal for a person who builds a temple out of 
his own funds to create a trust directing in 
what manner it should be managed.) 

(’83) AIR 1933 Lah 189 (191). (Owner must 
completely divest himself of his ownership.) 

18 . (’90) 13 Mad 66 (73). 

(’95) 18 Mad 201 (213). 

(’91) 15 Bom 625 (685). (Direction in sanad that 
the property should continue to C and his heirs 
for worship, jubilees, feeding of Brahmins in 
honour of deity — Grant is one made to the reli- 
gious foundation and not to C or his descendants.) 
(’32) AIR 1932 Cal 419 (422). 

19 . (’18) AIR 1918 Oudh 207 (208). (Deed of 
endowment silent as to nature of trust.) 

(’25) AIR 1926 Mad 689 (690). 

(’25) AIR 1925 Mad 411 (413). 

20 . (*19) AIR 1919 Mad 515 (521) : 42 Mad 161. 
(In absence of evidence as to what was actually 
granted by Native rulers there is no presumption 
that only the ’mclwaram’ was granted— Kudi- 
varam is included.) 

(’24) AIR 1924 Pat 602 (503). 

(’17) AIR 1917 Oudh 875 (378, 380) : 20 Oudh Cas 
49. (Usages and traditions may be considered.) 
(’21) 62 Ind Gas 655 (659) (Mad). (Members of 
public all along invited and freely admitted to 
the temple— Pritiia facie the inference is dedica- 
tion to the public.) 

(’28) AIR 1928 Mad 879 (884). (Hindu public 
using temple freely for centiries is strong evi- 
dence of its being a public o.ie.) 

(’14) AIR 1914 Gal 813 (814) : 42 Cal 536. 

(’26) AIR 1926 Oudh 678 (587). (But existence of 
residential apartments in temples would not 
detract from public character of the temple.) 
[See aliK) (’34) AIR 1934 Nag 48 (49, 50). (Pre- 
sumption is in favour of public dedication.)} 

21 . (’19) AIR 1919 Mad 225(226). (Grant treated 
by Government with the consent of the gran- 
tees as an endowment of the mosque is a public 
religious trust.) 

(’18) AIR 1918 Oudh 207 (208). 

(’21) 62 Ind Gas 656 (659) (Mad). (When user and 
treatment establish a temple to be a public one, 
the fact that management follows a particular 
line of descent does not rebut it.) 

(’20) AIR 1920 Mad 42 (43, 62, 53) (FB). (Worship 
and contributions by the public, buildings of 


choultries by the public, installation of a copper 
idol by the founder, conduct of processions in 
public streets, all those show that the shrine is 
dedicated to the public.) 

(’28) AIR 1928 Mad 879 (881, 883). (Inam pro- 
ceedings are of great importance in deciding the 
question.) 

[See also (’32) AIR 1932 Gal 419 (422). (From 
subsequent acts and conduct of parties.)] 

22 . (’21) AIR 1921 Pat 511 (512). (Such wordsas 
indicating that beneficial iiitorost vested in the 
public.) 

(’ll) 11 Ind Gas 166 (174) (All). (Grant for charity 
which for over hundred years having l)een carried 
out by maintenance of fakirs and the trustee, is 
a grant for public trust. Karamat Hussain, J., 
contra.) 

(’12) 34 All 468 (473). (Property held for main- 
taining fakirs and giving alms — Trust must bo 
presumed.) 

(’37) AIR 1937 Gal 67 (79): ILR (1937)1 Cal 616. 
(In the absence of a deed of dedication, the ques- 
tion doxH^uds on inferences to bo drawn from facts 
not in dispute and from unambiguous evidence 
adduced in the suit.) 

23. (’13) 20 Ind Gas 295 (296) : 1913 Pun Re 
No. 38, page 151. 

24 . (’94) 16 All 412 (414, 415). 

25 . (’16) AIR 1915 Oudh 181 (184). 

(’ll) 11 Ind Cas 308 (309) (All). 

26 . (’21) AIR 1921 Sind 1 (3) ; 15 Sind L R 38. 

27 . (’09) 36 Cal 1003(1012) : 36Ind Appl48(PC). 
(’38) AIR 19.38 Bom 471 (477). (Public user for a 

long period without objection can be relied upon 
us strong evidence of a public trust. Where pro- 
perties have been acquired by a Sadhu, mahant 
of a tem];>lG, and liave descended from chela to 
chela there is a presumption that they have been 
dedicated to religious uses.) 

28 . (’99) 23 Bom 725 (735) : 26 Ind App71 (PC). 
(Trust for Dharam is void for vagueness.) 

(*82) 1882 Pun Ro No. 50, p. 143. (Bequest ”bama 
sarifi-in-dulla” is vague and indefinite.) 

(*21) AIR 1921 Pat 126 (131) : 6 Pat L Jour 218. 
(Object to make a permanent provision for 
mohnrram is not vague.) 

(’08) 80 All 111 (114). (Gift to Dharmasala is not 
vague — A gift to charity generally is not as 
vague as a gift to Dharm which includes philan- 
throphy, piety, etc., etc.) 


Seotlon flt 
Note ft 
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Ihotloii 92 
Hote a 


wiiqf or trust for public or charitable purposes is not valid unless express provision is 
made for the ultimate devolution of the waqf property to charitable or religious 
purposes^* and unless the dedication is a substantial and not merely an illusory one.^ 
The mere fact that some provision is made for the maintenance of the grantor’s 
kindred and descendants will not render the waqf invalid.^^ A dedication will not also 
be invalid merely because it offends the rule against perpetuities^^ or because it is in 
favour of a nonsentient being like an idol.^^ 

The devolution of the trust upon the death or default of the trustee depends 
upon the terms on which it was created or, in the absence thereof, upon the usages of 
the particular trust.^ One of the accepted rules is that the ofiice of the shebait of an 
idol is vested in the heirs of the founder in default of evidence that he has disposed of 
it.^^ Again, a person who has founded a temple, whether out of his own funds or out 
of funds collected by subscriptions, can, in the absence of any prohibition by the 
subscribers, direct in what manner the trust is to be managed, whether hereditarily 
or otherwise.^ In cases of dedication of the completest character to a Hindu idol, the 
idol is regarded as a juridical person capable of holding property, but in dedications 
of every kind the possession and management still belongs to the trustees or shebait 
in whom is vested the right to sue for the protection of the property.^^ 

As has been seen already in Note 2 above, a trust, for the purposes of 
Section 92, may bo either express or constructive. The words “express or constructive 
trust” are not limited to the meaning of the word “trust” as used in English law*® 
but should be construed liberally and in a sense as favourable as possible to the 
assumption of jurisdiction by a Court under Section 92,*® A “constructive trustee” 


{’25) AIR 1925 Mad 689 (690). (Vanabhojanam 
Dharmam is not a vague object of trust.) 

29 . (’89) 13 Bom 264 (274). 

{’82) 6 Bom 42 (51). (Wakfmustbeuncouditional 
aud must have a fixed final object.) 

(’91) 13 All 261 (270). 

(’81) 6 Cal 744 (748, 749). 

(’17) AIR 1917 Cal 835 (837). (Sanad for main- 
tenance of mosque, feeding of travellers aud 
the public offer of prayers — Trust is a public, 
religious and charitable one.) 

30 . (*93) 20 Cal 116 (230, 231) (FB). (Overruling 
19 Cal 412.) 

(’33) AIR 1933 All 277 (280). 

(’90) 17 Cal 498 (509) ; 17 Ind App 28 (P C). 

(’70) 13 Suth W R 235 (237). (Mere charge upu 
profits of certain items which must in time 
cease is not a valid wakf.) 

(’06) 8 Bom L R 245 (250), 

(’93) 17 Bom 1 (4) ; 19 Ind App 170 (P C). 

(*97) 19 All 211 (214). 

(’01) 23 All 233 (246) : 28 Ind App 15 (P C). 
(Wakf not substantially dedicated to charity is 
not valid.) 

(’99) 21 All 329 (339). 

(’05) 8 Oudh Cas 379 (388). 

(’02) 24 All 257 (265). (Perpetual endowment on 
family with instructions to do certain cere- 
monial acts — Not a valid wakf.) 

{’81) 9 Cal L Rep 66 (76), (Wakf trying merely to 
create family settlement is not valid.) 

(’06) 4 Cal L Jour 442 (453). (True idea to tie up 
property in family.) 


(’28) AIR 1928 All 660 (662, 668) : 51 All 30. 
(Illusory dedication is no valid wakf.) 

(’95) 22 Cal 619 (622) : 22 Ind App 76 (P C). 
(Substance of deed decides validity of wakf.) 
(’75) 23 Suth W R 453 (455). 

(’20 AIR 1920 Cal 379 (381) : 47 Cal 866. 

(’73) 10 Bom H C R 7 (13, 14). (The mere use of 
the word "wakf” is insufficient.) 

31 . (’92) 14 All 375 (376). 

(’33) AIR 1933 Oudh 107 (112, 114) : 8 Luck 246. 
(’83) 9 Cal 176 (180). 

(’90) 17 Cal 498 (509. 510) ; 17 Ind App 28 (PC). 
(’38) AIR 1938 P C 184 (187) : 66 Ind App 198 : 
ILR (1938) Lah 883 : 32 Sind L R 749 (PC). 
(The fact that right is given to testator’s heirs 
of private residence in sarai, for purposes of 
which wakf is created, does not make dedication 
invalid nor render it illusory.) 

32 . (’97) 25 Cal 112 (127, 128). 

33 . (’09) 3 Ind Cas 642 (647) : 37 Cal 128 (F B). 

34 . (’09) 3 Ind Cas 408 (413) (Cal). 

35 . (’09) 8 Ind Cas 408 (413) (Cal). 

(’16) AIR 1916 Cal 312 (315y. 

36 . (’26) AIR 1926 Mad 1150 (1152). 

(’31) AIR 1931 All 765 (766). (Courts may, how- 
ever, vary founder’s rule of management in 
public interests.) 

37 . (’06) 32 Cal 129 (140,141):81 Ind App 208 (PC). 

38 . (’27) AIR 1927 Mad 614 (617) : 50 Mad 567. 
(’82) AIR 1982 Pat 88 (48) : 11 Pat 288. (Wo^ 

"trust” is used in the ordinary sense in this 
Section and therefore the Section applies to 
Mahomedan wak& and to Hindu debutters.) 

39. (’ll) 11 Ind Cas 808 (810) (All). 
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would inolude a trustee de son tort who has without title taken upon himself the 
character of a trustee.^ It would also inolude a person, who, though not a trustee 
de son tort, holds a fiduciary position whose obligation in such capacity can be 
enforced in a Court of law.*^ 

The question whether the head of a mutt holds the mutt properties as a life 
tenant or as a trustee must depend upon the conditions on which they were given or 
which may be inferred from usage and treatment.^^ It has been held that he is not a 
^'trustee” in the English sense of the term^^ but is answerable as a trustee tor his 
administration.^^ Section 92 has accordingly been applied to the case of mutts also.*® 
The acharya of a temple can be sued under Section 92 as a constructive trustee as 
his fiduciary position is that of a custodian of property hold for public purposes.*® 
Similarly, the manager of a temple, as administiator of the temple properties, is a 
constructive trustee within the meaning of the Section.*^ It may be noted at this stage 
that the more fact that the defendant does not admit the trust but claims to bo the 
owner of the trust properties, will not take the suit out of the scoi)e of the Section.*® 
Nor will a suit, in which the defendant claims under a trust, bo taken out of the 
Section merely because the plaintiffs challenge the appointment of the defendant 
as a trustee.*® 


40. (’25) AIR 1925 Mad 212 (213). (Suit will lie 
against trustee dc son tort,) 

•('34) AIR 1034 Pat 321 (324). (Section applies to 
removal of a trustee de son tort.) 

(’14) AIR 1914 Oudh 408 (409) ; 18 Oudh Caa 38. 
(’10) 5 Iiid Cas 615 (517) (Mad). 

•(’OG) 33 Cal 789 (806, 807). (Suit lies against 
trustee de son tort.) 

(’99) 23 Bom 659 (065). (Person taking charge of 
religious endowment and purporting to manage 
it is a construe ti VO trustee or a trustee dc son tort.) 
^’88) 12 Bom 247 (265). (Shevakas taking posses- 
sion of trust properties held to be trustees 
'de son tort.) 

(’17) AIR 1917 All 264 (265). (Section applies to 
a trustee de son tort.) 

(’24) AIR 1924 All 884 (890) : 47 All 17. (Suitlies 
against trustee de son tort.) 

•(’22) AIR 1922 All 642 (644) : 44 All 662. 

.(’36) AIR 1936 Sind 179 (182) : 30 Sind L R 104. 
(Constructive trustee — Such person intermeddl- 
ing with charitable property and making him- 
self trustee — Action is within S. 92.) 

<(’37) AIR 1937 Sind 230 (232) : 31 Sind L R 510. 
(Person in possession assortii^g property as his 
but admitting that he is executing trust — Such 
person is trustee, constructive or de son tort and 
not stranger and suit under S. 92 can bo brought 
against him.) 

41. (*24) AIR 1924 Bom 193 (201, 204).(Mahant 
of Mutt though not a trustee in the strict sense of 
the term occupies a fiduciary position and is an 
implied trustee.) 

(’21) AIR 1921 Mad 479(479). (Subordinate trustee 
is not a trespasser and is deemed to be a trustee.) 
•(’25) AIR 1926 All 769 (761) : 47 All 867. 

(’18) AIR 1918 Lah 146 (147) : 1918 Pun Re No. 97. 
<’17) AIR 1917 Oudh 81 (85). 

4’23) AIR 1923 Mad 876 (877) : 46 Mad 800. 


(Suit against heir-at-law in i)OS8Cssion of trust 
property.) 

(’06) 33 Cal 789 (805, 806). 

42 . (’10) 5 Ind Cas 4 (8) : 33 Mad 265 (P li). 

(’20) AIR 1920 Oudh 244 (247), (Temple built for 

and used for public worship — Mahan t not 
absolute owner.) 

(’24) AIR 1924 Oudh 261 (268) ; 27 Oudh Cas 149. 
(Mahaiit is a trustee and can bo removed in suit 
under Section 92.) 

43 . (’19) AIR 1919 P C C2 (68, 69) : 46 Ind App 
204 ; 43 Mad 263 (P C). 

(’18) AIR 1918 Mad 1016 (1025). 

(’22) AIR 1922 P C 123 (120) ; 48 Ind App 802 ; 
44 Mad 831 (P C). 

44 . (’27) AIR 1927 Mad 614 (617) : 50 Mad 567. 
(Case law fully discussed.) 

(’19) AIR 1919 Mad 571 (571). (Mahant of Mutt 
is a trustee in laW.) 

(’36) AIR 1935 Pat 111 (114) ; 14 Pat 379. 

45 . (’27) AIR 1927 Mad 614 (617) : 60 Mad 667. 
(’ll) 11 Ind Cas 166 (173) (All). (Suit against 

Mahant.) 

(’85) AIR 1936 Pat 111 (114) : 14 Pat 379. 

46 . (’24) AIR 1924 Bom 193 (201). 

47 . (’06) 29 Mad 283 (289) : 33 Ind App 139 (P C). 

48 . (’ll) 9 Ind Cas 358 (358) (Bom). 

(’34) AIR 1934 Bom 257 (260). 

(’32) AIR 1932 Pat 83 (52) : 11 Pat 288. 

(’24) AIR 1924 Pat 667 (659, 660) : 3 Pat 842. 
(’05) 2 Cal L Jour 460 (465). 

’06) 2 Cal L Jour 431 (437). 

’35) AIR 1935 Cal 805 (807): 68 Cal 74. (In such 
a case, it is open to the Court to decide the ques- 
tion whether the trust in respect of which the 
suit is brought is public trust.) 

(’36) AIR 1986 Mad 449 (461). 

(’86) AIR 1936 Sind 179 (182): 80 Sind L R 104. 

49 . (’26) AIR 1925 Cal 1106 (1107). 


SootionM 
Note I 
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tetton 92 
Note 6 


6. In oaee of alleged breach of traet or where the direction of the Court 
is deemed necessary for administrationt — A suit under Section 92 is primarily 
against a trustee and can only be instituted on the ground either — 

1. that there has been a breach of trust} or 

2. that the direction of the Court is deemed necessary for the administration 

of the trust.^ 

Where a breach of trust is alleged in a suit under Section 92, but the Court? 
decides that there has been no misfeasance or breach of trust, its jurisdiction in the 
matter ends.^ 

The words "an alleged breach of trust'* do not mean that the trust alleged 
must be one admitted by the defendant.^ A trustee setting up an adverse title of his- 
own in the trust properties is guilty of a breach of trust, within the meaning of the 
Section.® 

Where a trust is partly public and partly private and a breach of trust is 
alleged in regard to the purposes of the trust which are of a private character, this 
Section does not apply. The reason is that in such cases there is no allegation of a 
breach of a trust created for a public purpose, taking the word "trust** in its proper 
legal sense as denoting an obligation attaching to the owner of a property to administer 
the property in a defined way.® 


Note 6 

1 . (’37) AIR 1937 Cal 67 (80) : ILR (1937) ICal 
515. 

(’35) AIR 1935 Mad 825 (826): 58 Mad 988 (FB). 
(Suit by ail idol of a temple represented by its 
manager against the trustee of a fund established 
for meeting the expenses of a public worship and 
other duties including repairs connected with 
that temple alleging breach of trust and claim- 
ing an account from the defendant trustee is a 
suit falling under 8. 92.) 

(’38) AIR 1938 Mad 999 (1004): I L R(1939)Mad 
121. (Suit by trustee against banker to recover 
from him trust monies which the trustee alleged 
had been wrongly applied by the banker in re- 
duction of debt owed by another customer does 
not come within the provisions of S. 92.) 

2. (*16) AIR 1916 Pat 306 (307). 

(’08) 10 Com L R 87 (88). 

(1900) 24 Bom 170 (181). 

(’31) AIR 1931 Bom 33 (35). 

(’32) ATR 1932 Bom 65 (65). 

(1862) 1 Bom H C R Appendix ix (xvi, xvii). 
(Suit to administer the funds of Hindu charity 
is competent.) 

(’28) AIR 1928 Mad 401(402). (No scheme can be 
framed if malversation, mismanagement, mis- 
appropriation or adverse claim of title is not 
proved.) 

(’19) AIR 1919 Cal 179 (180). (The mere fact that 
the trustee is a party is not suflicient if no relief 
is asked for against him, or no direction is asked 
for from the Court for the administration of 
the trust.) 

(•15) AIR 1915 All 25 (26) : 37 All 86. (No 
allegation of mismanagement— Section does not 
apply.) 

(’16) AIR 1916 Bom 281 (281, 282) : 40 Bom 439. 


(N o allegation of breach of trust — Plaintiff claim- 
ing to jointly manage with defendant — Sectipn 
does not apply.) 

(’18) AIR 1918 Bom 134 (136) : 42 Bom 742. 
(Breach of trust alleged — S. 92 will apply.) 

(’25) AIR 1926 Pat 644 (646) : 4 Pat 741. (Do.) 
(’02) 6 Oudh Cas 110 (112). 

(’30) AIR 1930 All 682 (683) : 62 All 863. (Order 
under S. 6, Charitable and Religious Trust Act 
not complied with— Amounts to breach of trust 
—Suit lies.) 

(’07) 30 Mad 168 (165). (Removal oi caste marks 
of temple is a breach of trust.) 

(’76) 25 Suth W R 667 (559), (Misappropriation 
of wakf funds — S. 92 applies.) 

(’17) AIR 1917 Mad 248 (249). (Misappropriation 
by archakas is a breach of trust.) 

(’71) 7 Mad H 0 R 117 (118). (Suit for removal 
of trustee on ground of malversation — Section 
applies.) 

(’39) AIR 1939 Mad 757 (760,762): 1939 Mad W N 
418 (422, 425). (Putting new or additional 
namams on temple properties with a view to 
alter the character of the temple. Being a ques- 
tion relating to the administration of the trust, 
falls within S. 92.) 

3 . (’16) AIR 1916 Pat 306 (307). 

4. (’ll) 18 Bom L R 49 (53). 

(’81) AIR 1981 Sind 87 (88). 

5 . (’22) AIR 1922 P G 325 (332) : 45 Mad 666 : 
49 Ind App 237 (P 0). (Dharmakartha claiming 
to hold the trust property in his own right.) 

(’84) AIR 1934 Pesh 67 (63). (Person in charge of 
mosque claiming property as his private estate 
is removable.) 

(•12) 17 Ind Gas 779 (780) (Bom). 

6. (’89) AIR 1989 Bang 254(268): 1989 Rang LR 
140 (160). 
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The words “where the direction of the Court is deemed necessary for the Beotion 92 

administration of any such trust/* must be interpreted as meaning “where the Court Motes 6-7 

has to .give direction in the nature of framing a scheme or otherwise for the admiiiis- 
Iration of trust/*^ The mere appointment of a mutawalli is not such a ‘‘direction” as is 
contemplated by the Section and therefore a suit for the appointment of a inutawalli 
without anything more is not within the Section.® This Section does not say that the 
direction of the Court can bo asked for, only where there has been a breach of any 
express or constructive trust. It contemplates cases where the direction of the Court 
may be necessary even though there has been no such breach of trust.® Tims, a suit 
for accounts of the trust property and in effect asking for directions as regards the 
trust funds, is one which falls within the Section.^® 

7. Suit must be in a representative oapaoity on behalf of the public. — 

Section 92 applies only where the suit brought is representative in its nature, that 
is to say, where the suit is brought by two or more persons as representing the general 
public, in order to secure the proper administration of a public trust.^ A suit by the 
whole body of persons authorized to administer a trust or by all the persons interested 
in the trust is not within the Section.* Again, where a person sues, not to establish the 
general rights of the public, but to remedy a particular infringement of his individual 
right in a public trust, the suit is not within the Section.® The reason is that the 


7. (’28) AIB 1928 Gal 368 (370) : 55 Gal 1284. 

8 . ('28) AIR 1928 Gal 368 (370) : 55 C-al 1284. 
[See (’38) AIR 1938 Rang 339 (842); 1938 Rang 
L R 276. (Suit for appointment of new trus- 
tees on the ground that there do not exist any 
lawful trustees h one which falls within the 
purview of the words “where the direction of 
the Gourt is deemed necessary for the adminis- 
tration of such trust” in 8. 92 — 26 Mad 450, 
Foil.)] 

9. (*34) AIR 1934 Bom 26 (27. 28), 

(*38) AIR 1938 Rang 339 (342) : 1938 Rang L R 
276. 

10. (’24) AIR 1924 Bom 518 (520). 

Note 7 

1. (’17) AIR 1917 Mad 389 (390) ; 40 Mad 110. 
(’22) AIR 1922 All 499 (500) : 44 All 721. 

(’16) AIR 1916 Mad 332 (337) ; 19 Ind Gas 694 
(699): 38 Mad 356. (Advocate-Oeiieral has power 
to prevent misuse of the income of public charit- 
able endowments.) 

(’12) 13 Ind Gas 232 (233) (Mad). 

2. (*07) 29 All 27(28). (Suit oy all persons autho- 
rized by will to take action.) 

(’97) 24 Gal 418 (427). 

3. (’06) 33 Cal 789 (807). (Suit l)etwoen two per- 
sons to decide which of them is the lawful 
trustee.) 

(’21) AIR 1921 Pat 511 (512). 

(’14) AIR 1914 Cal 356 (357) ; 41 Gal 749. 

(*09) 2 Ind Gas 701 (734, 786) ; 83 Bom 509. 

(*10) 6 Ind Gas 615 (617) (Mad). (S. 639w.as neither 
intended to bar the assertion of private rights 
on the one hand nor to afford a means of assert- 
ing them on the other.) 

(’18) 19 Ind Gas 740(744). (Section should not be 
us^ to deprive individuals whose private rights 
have been infringed of their remedy.) 


(’22) AIR 1922 Mad 17 (21) : 45 Mad 113 (P B). 
(Suit by one trustee against co- trustee for ac- 
counts.) 

(’27) AIR 1927 Cal 180 (135). 

(*83) 7 Bom 823(328). (Plaintiffs alleging personal 
injury by pollution of shrine.) 

(*85) 7 All 178 (183). (Right to use mosque.) 

(’10) 6 Ind Gas 219 (223) ; 32 All 603. 

(’13) 18 Ind Gas 797 (798) ; 35 All 197. (Suit for 
removal of hindrance caused to plaintiff with 
regard to his right of worship.) 

(’81) 3 All 636 (640, 641). 

(’17) AIR 1917 Mad 868 (870). (Suit by plaintiff 
to enforce his right to perform a festival.) 

(’12) 17 Ind Gas 589 (590) (Mad). (Section does 
not repeal or affect individual rights of suit.) 

(’15) AIR 1915 Mad 915 (916). (Party having 
special interest 'in trust can sue in his own 
behalf without sanction.) 

(’27) AIR 1927 All 257 (258) ; 49 All 435. (Claim 
of founder to appoint trustees does not require 
Hanction under S. 92.) 

(’19) AIR 1919 Low Bur 56 (57 , 58). (Individual 
right of worship claimed.) 

(’23) AIR 1923 Pat 309 (316, 317). (Chela claim- 
ing possession of office of inahant.) 

(’21) AIR 1921 Bom 297 (299) : 45 Bom 683. 
(Pujari suing servants of temple for share of 
offerings.) 

(’86) 1886 Pun Re No. 76, page 162. (Suit for 
share of offerings appropriated wholly by defen- 
dants.) 

(’21) AIR 1921 Mad 388 (392) : 44 Mad 205. 
(Claim for joint possession with person in pos- 
session.) 

(’90) 13 Mad 293 (308). (FiXclusion from temple.) 
(*83) 6 Mad 151 (153). (Suit for wrongful preven- 
tion from taking part in public worship.) 
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object of the Section is not to determine the conflicting rights of private individuale 
but to devise the method for fully carrying out the purposes of the trust.^ ' 

One consideration which is relevant in coming to a conclusion whether an 
individual right has been infringed is whether, apart from the infringement of the 
rights of the general body, there is some damage special to the plaintiff in which the 
other members of the general body are not concerned.^ The right of the plaintiff to be 
himself a trustee^ or to share in the management of the trust or to see that certain 
trusts are managed by persons entitled to manage them, are all individual rights, the 
enforcement of which falls outside the scope of the Section/ The right of a Maho- 
medan to use and to worship in a mosque has been held to be a private right existing 
under the Mahomedan law, independently and wholly irrespective of the rights of 


('18) 18 Ind Gas 622 (628) (Mad). (Suit by person 
' having special right— S. 92 is not applicable.) 
(’17) AIR 1917 All 319 (320). (The bringing of 
a suit under this Section for private purposes of 
some individuals is really an abuse of the pro- 
cess of the Court.) 

(’96) 21 Mad 406 (408). (General trustee may 
enforce obligation of special trustees without 
sanction.) 

(’28) AIR 1923 All 120 (121) : 45 All 215. (Idol, 
as a juristic person, can sue persons who inter- 
fere unlawfully with the property of the idol or 
the income thereof— Such a suit has nothing to 
do with S. 92.) 

(’81) AIR 1931 Lah 727 (728). (Suit claiming to 
enforce personal right as mahant.) 

(’81) AIR 1931 Nag 198 (199, 200) : 27 Nag L R 
299. (Suit claiming that plaintiff and certain 
othera alone ^ve the right to manage the 
school.) 

(’89) AIR 1989 Mad 757 (759): 1989 Mad WN 418 
(420). (Right to recite Vedas and to the income 
and honours on account of a person being a 
member of a Goshti holding Vedaparayanam 
Mirashi office — Suit to enforce this right as 
office-holder docs not fall within the ambit of 
Section 92.) 

[See (’97) 1897 Pun Re No. 29, p. 189. (Suit by 
pujaris to restrain alteration of temple pro- 
petty.) 

(’88) 11 Mad 283 (264, 286).] 

[See also (’91) 15 Bom 309 (319, 321). (Suit for 
refusal to admission to mandir — Illustrative 
case.) 

(*83) 9 Gal 183 (136). (Suit by temple committee 
against their manager for damages).] 

4 . (’16) AIR 1916 P 0 132 (136) : 43 Cal 1085 : 
43 Ind App 127 (P C). 

5 . (’27) AIR 1927 Mad 551 (555). 

6 . (’18) 18 Ind Gas 622 (623) (Mad). 

(’15) AIR 1915 All 25 (26) ; 87 All 86. 

(’28) AIR 1928 All 83 (34) : 50 All 165. 

(’22) AIR 1922 All 499 (500) : 44 All 721. 

(’25) AIR 1925 Pat 544 (547) : 4 Pat 741. (It 
would be otherwise where a trustee is sought 
to bo removed for a breach of trust.) 

(’24) AIR 1924 Pat 502 (503). (Suit raising ques- 
tion between two rival claimants.) 

(’ll) 12 Ind Gas 449(451): 36 Mad 864. (Enforce- 
ment of right of hereditary trusteeship.) 

(’81) AIR 1981 Mad 801(802): 54 Mad 1011. (Suit 


by removed trustee to enforce his hereditary 
right.) 

(’81) AIR 1931 Rang 322(824): 9 Rang 459. (Suit 
for declaring that plaintiffs are lawfully ap* 
pointed trustees of a waqf.) 

(’31) AIR 1931 Bom 170 (172). 

(’13) 20 Ind Gas 87 (89) : 85 All 459. 

(’27) AIR 1927 Mad 838 (389). (Right to be a co- 
trustee or co-manager.) 

(’38) AIR 1988 Lah 869 (874). (A suit by a per- 
son claiming to be a mutawalli of a certain 
mosque against a registered corporation which 
has been managing the mosque, for a declaration 
that he is the mutawalli of the mosque and as- 
such entitled to manage all the affairs connected 
with it, does not fall under S. 92.) 

7 . (’87) 10 Mad 375 (506). 

(’27) AIR 1927 Mad 948 (950). (Joint right of 
management claimed.) 

(’82) AIR 1932 Bom 65 (66). 

(’05) 82 Gal 278 (276). (Suit to declare plaintiff a 
mutwalli and for possession is not a dispute of 
a public nature.) 

(’06) 33 Cal 789 (808). 

(’19) AIR 1919 All 835 (336). (Right of plaintiff 
to jointly manage with defendant.) 

(’16) AIR 1916 Bom 281(281, 282): 40 Bom 489. 
(Suit for joint management of trust with the' 
defendant.) 

(’21) AIR 1921 Mad 403 (403). (S. 92 governs 
suits for the vindication of the rights of the 
public and not of the right of the trustees.) 

(’04) 28 Bom 20 (54). (Suit by trustees for vin^- 
cation of right of management vested in them.) 
(’98) 22 Bom 496 (499). (Suit by trustee against 
CO- trustee to share in management.) 

(’86) 63 Gal 326 (336). (Plaintiff alleging that ho 
was appointed mahant and shobait of certain 
deities, and as such, entitled to properties — 
Possession asked for — No prayer for removal of 
defendant— S. 92, does not apply.) 

(’39) AIR 1939 Mad 594 (594). (Suit by newly 
appointed trustee for recovery of moveable pro- 
perties of the temple after taking an account o| 
the trust money received by the previous trus- 
tees who have been lawfully removed by tho 
members of the community is not governed by 
S. 92.) 

[See also (’88) AIR 1988 Mad 999 (1004): 1 L R 
(1989) Mad 121. (Suit by a trustee a^inst a 
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other vvorshippers of the^ mosqne^f . though in an earlier decision of the Calcutta 
High Court it was held to the contrary.^ The reasoning of the decision has not been 
followed^ in later cases and does not seem to be sound.^" 

A person having an interest in common with others is not obliged to seek any 
relief on behalf of all others but may maintain an action for the establishment of his 
own rights}^ While so suing for the establishment of his private rights« he cannot, 
at the same time, be regarded as suing in the alternative, on behalf of others also 
similarly interested.^^ Where a person whose individual rights are affected sues a 
trustee for reliefs sped fied in the Section, the suit will nevertheless not bo governed 
by the Section inasmuch as it is not a representative suit on behalf of the public but 
is one in enforcement of his own rights}^ Thus, one trustee suing his co-trustee for 
accounts sues only in his individual capacity and the suit will, consequently, be outside 
the scope of the Section.^^ The Bombay High Court has, however, held that such a 
suit is within Section 92 and cannot be instituted without the Siinction of the Advocate. 
General.^® Their Lordships base their conclusion on the ground that the reliefs claimed 
being within the Section, the suit cannot bo brought except in conformity with it. 
They do not advert to the principle that a suit must be a representative one also 
before the Section is made applicable thereto. In this view the conclusions of the 
Bombay High Court do not seem to be sound. The Sind Judicial Commissioner’s Court 
has held, accepting the principle abovementioned, that a trustee suing his co-trustee 
for accounts cannot be held to be suing on the basis of an infringement of individual 
rights and so the Section will apply.^® The Allahabad High Court has, in an obiter 
dictum, doubted whether, when a relief claimed falls within the Section, there is any 
distinction between the enforcement of public rights and of private rights.^^ 

It has been held by the Madras High Court that the mere fact that the 
plaintiffs in a suit are trustees will not necessarily preclude the application of the 
Section if the reliefs sought relate not to the personal rights of the trustees hut to 
the advancement of the interests of the institution itself by securing more efficient 
management.^® 


banker to recover trust money which ho has mis- 
applied is outside the scope of S. 02.) 

8. (’85) 7 All 178 (183). (Suit by Mahomedan 
worshipper to establish his right to effect repairs 
to the mosque.) 

(*83) 5 All 497 (600). (Suit by Mahomedan wor- 
shipper for declaration that the alienated 
mosque property is still Waqf property and to 
sot aside the sale.) 

9. (*82) 8 Cal 82 (40). (Such a right is a public 
right.) 

10. (*98) 20 Cal 810 (81G). (Reasoning of the 
Allahalmd High Court approved.) 

(*24) AIR 1924 P C 221 (224) : 47 Mad 884 (891) : 
61 Ind App 282 (P C). 

11. (’97) 24 Cal 885 (390). 

(’06) 9 Cal W N 694 (697). 

(’Q8) 1908 Pun L R No. 78. p. 218. (Suit by 
Mahomedan for declaration of a certain property 
as graveyard and for injunction lies— S. 92 does 
not apply to such a case.) 

('19> AIR 1919 Cal 179 (180, 181). (Mahomedan 
worshipper can enforce his individual rights 
without resort to this Seotion.) 


12. (’78) 1 Mad 343 (348). 

13. (’27) AIR 1927 Mad 820 (823). 

14. (’22) AIR 1922 Mad 17 (18, 19, 20) : 45 Mad 
113 (FB). (The decision in AIR 1921 Mad G96 
is no longer law.) 

(’06) 33 Cal 789 (807, 808). 

(’23) AIR 1923 Nag 298 (299). 

(’38) AIR 1938 Mad 92 (94): ILR (1938) Mad 39. 
(Nature of relief prayed for is not conclusive and 
exclusive test in determining applicability of 
Section 92.) 

[See also (’13) 19 Ind Cas 740 (744) (Mad). (Suit 
for removal of trustee, based on infringement, 
of private right.) 

15. (’92) 16 Bom 626 (628, 629). 

(’18) AIR 1918 Bom 134 (136) : 42 Bom 742. 

(’24) AIR 1924 Bom 618 (519). 

16. (’10) 8 Ind Cas 926 (928) : 4 Sind L R 162. 

17. (’28) AIR 1928 All 660 (664) : 51 All 80. 

18. (’36) AIR 1935 Mad 855 (866). (A suit the 
avowed object of which is the furtherance of the 
interests of the institution itself is a suit falling, 
under Section 92.) 


Section 9B: 
Note? 
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Where a trustee of a public charitable t^ust dies leaving behind him a widow 
as trustee and a next reversioner who would be in due course entitled to the manage, 
ment of the trust brings a suit against the widow alleging waste and mismanagement 
and prays for the appointment of a receiver for the management and preservation of 
the properties, the suit is not for the protection of his own individual or personal 
rights. The plaintiff is not in the position of a co-trustee because even in respect of 
the private properties of the deceased male holder, the position of the presumptive 
reversioner is merely that of a person with a spes successionis. The analogy of an 
action allowed to a Hindu reversioner under the Hindu law to maintain a declaratory 
suit during the lifetime of the widow cannot be invoked because, as regards trustee- 
ship, there is no difference between a male holder of the office and a female holder of 
the office. The suit is therefore governed by this Section and must be in conformity, 
with its provisions.^® 

8. Who can sue — “Two op more persons having an interest in the 
trustt” — A suit under this Section can be brought by — 

(1) the Advocate-General, or 

(2) two or more persons having an interest in the trust, after getting the 

sanction of the Advocate-General.^ 

The first essential for a person other than the Advocate-General, to institute a 
suit under this Section, is that he should have an interest in the trust. Unless he has 
this, even the written consent of the Advocate-General will not bo of any avail.® The 
object of this condition is “to prevent people interfering by virtue of the Section, in 
the administration of charitable trusts merely in the interests of others and without 
any real interest of their own.”® The Advocate-General is entitled to intervene at any 
stage^ and is entitled to be heard.® 

Under the English Law, the plaintiff in a suit of the description mentioned in 
this Section was required to have direct interest in the trust.® This rule was adopted 
by the Code of 1877 and re-enacted in Section 539 of the Code of 1882, which thus 
required the plaintiffs to have a direct interest in the trust.^ The limitation of “direct 
interest” was not thought exjiediont in India and therefore, by Section 44 of the Civil 
Procedure Code (Amendment) Act, 1888, the word “direct” was omitted.® The effect 
of the amendment is to widen the class of persons entitled to institute a suit under 
this Section.® But tho interest required oven under this Section as amended must bo 
a clear interest in tho particular trust over and above that which men may be said to 
have by virtue of their religion. It must bo a real^ stibstantive and an existing 
interest and not merely a remote, fictitious or a contingent one,^® though it need hot 

19. (’39) AIH 1939 Mad G5 (65, 66.) 

Note 8 

1. (’17) AIR 1917 Mad 868 (870). 

(’20) AIR 1920 Mad 133 (134) : 43 Mad 707. 

(’08) 10 Bom L R 87 (89). 

2. (’24) AIR 1924 P C 221 (228): 47 Mad 884: 61 
Ind App 282 (PC). 

(’17) AIR 1917 Cal 678 (678, 679). 

(’78) 2 Cal L Hop 128 (131). (Plaintiff must show 
that ho has an interest.) 

3. (’24) AIR 1924 P 0 221 (224) : 47 Mad 884 : 

61 Ind App 282 (PC). 

4 . (’67) 4 Bom H C R O 0 208 (207). 

5. (1846) 4 Moo Ind App 190 (196, 200) (PC). 


6. (1819) 2 Swans 470 (618), In re Bedford Cha- 
rity. 

7. (’89) 12 Mad 157 (160). 

(’82) 8 Cal 82 (85, 36). 

(’88) 12 Bom 247 (260, 267). (Priests and wor» 
shippers have a direct interest to sue.) 

8. (’24) AIR 1924 P C 221 (224): 61 IndApp262: 
47 Mad 884 (PC). 

(’13) 24 Ind Cas 712 (713) : 7 Sind L B 129., 

9. (’05) 2 Cal li Jour 460 (470). 

10. (’19) AIR 1919 Mad 384 (896) : 42 Mad 890.' 

(’20) AIR 1920 Mad 238 (240). 

(’26) AIR 1926 Mad 267 (268). 

(’98) 20 Cal 810 (817). (Mere posgibUity, of an 
interest and of succession.) ■ . ' 

(’26) AIR 1926 Mad 466 (467). .. ' . 
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be a direct interest in the sense that^nly a beneficiary can institute a suit.^^ Whether 
a person has an interest in a particular trust has to be determined on the facts bearing 
on the relation of the person to the trust with reference to which the suit is brought.^^ 

The following persons have all been held to have a sufficient interest within 
the meaning of the Section — 

(1) The founder and his representatives or persons of the same sect and form 

of religious worship as that of the founder of the religious endowment 
for carrying on the sectional worship.^^ So also are persons who have 
contributed to the funds of a trust, or who have devoted time and 
energy in the affairs of the trust.^® 

(2) Besidents of the locality in which a choultry is situated and members of 

the community for which the choultry was founded.^® But this test of 
locality is only to be applied in relation to actual user of the temple or 
mosque by such residents. Mere residence without user will not create 
any interest in the trust.’^ 

(3) Persons lawfully in possession of the trust property.^® 

(4) Trustees of the trust.^® 

(5) Beneficiaries under the trust®® such as persons entitled to receive food in 


^’05) 2 Gal L Jour 4S1 (441). (Presumptive heir 
of trustee has no interest merely as such to sue 
under this Section.) 

(’00) 1 Ind Gas 996 (997) : 82 Mad 181. (Mere 
subscriber in a society has no sufficient interest 
to sue to remove office-bearers for misconduct.) 
<’24) AIB 1924 P G 221 (224) : 51 Ind App 282 : 
47 Mad 884 (PG). (Bare possibility that a Hindu 
might desire to resort to a particular temple is 
not enough.) 

<’38) AIR 1988 Bang 389 (344): 1938 Rang LR 276. 

11 . (’23) AIR 1923 Lah 518 (519). 

’97) 24 Gal 385 (890). 

’27) AIR 1927 Mad 462 (464): 50 Mad 726. (Need 
not bo personally affect^ by any act of the per- 
son sued.) 

12. (’26) AIR 1926 Mad 267 (268). 

<’21) AIR 1921 Mad 563 (564). 

•(’26) AIR 1926 Lah 100 (106) : 7 Lah 275. (Fol- 
lowers of Guru Govind Singh are a separate sect 
from the udasis and have no interest to sue in 
respect of an udasi shrine.) 

13. (’80) 5 Gal 700 (705). 

C83) AIR 1988 Oudh 22 (24) : 8 Luck 266. 

(’21) AIR 1921 Mad 568 (564). (Descendants in 
female lino.) 

(’20) AIR 1920 Gal 210 (215). 

(’24) AIR 1924 P G 221 (224) : 51 Ind App 282 : 
47 Mad 884 (PG). (Descendants in the female 
line from the founder.) 

(’12) 17 Ind Gas 589 (5^) (Mad). (Persons of the 
same sect and form of worship as the founders.) 
(’29) AIR 1929 Lah 428 (428). (Gollaterals of the 
founder have an interest.) 
f’35) AIR 1935 Pat 111 (115) : 14 Pat 879. (Dis- 
ciples of the sect.) 

14 . (’25) AIR 1925 Mad 1011 (1012). 

(’32) AIR 1982 All 708 (709). 

15. (’20)AlR1920Mad 288(240). (So also a per- 
son who hai^ devoted time and energy in order 


to place the affairs of a chatram on a proper 
footing.) 

16 . (’19) AIB 1919 Mad 943 (944). 

(’26) AIB 1926 Mad 267 (268). (Residents in the 
neighbourhood of temple and attending the tem- 
ple on important occasions are persons having 
a sufficient interest.) 

( ’88) 7 Bom 328 (829). (Suit by member of Ghit- 
pawan community that other castemen have no 
right to enter temple.) 

(1900) 24 Bom 60 (54) : 26 Ind App 109 (PG). 
(Hereditary patron and residents of the temple 
property have sufficient interest to maintain a 
suit.) 

(’10) 6 Ind Gas 835 (836):'32 A11631. (Worshipper 
of mosque can sue for declaration that a certain 
land adjoining the mosque is wakf property.) 
(’34) AIR 1934 Pesh 57 (61).. (Residents of loca- 
lity using mosque are persons interested to sue.) 

17 . (’26) AIR 1926 Mad 466 (467, 468). 

18 . (’23) AIR 1923 Mad 376 (377) : 46 Mad 300. 
(Heir-at-law of creator of trust in possession.) 

19 . (’25) AIR 1925 Mad 820 (821). 

(1900) 23 Mad 99 (100). (Suit for possession by 
trustee only but not by worshipper lies.) 

(1900) 23 Mad 537 (640). (A worshipper and a 
general trustee.) 

(*86) AIR 1935 Mad 856 (856). (The mere fact 
that the plaintiffs in a suit are in a sense trustees 
will not necessarily preclude the application of 
S. 92, if the reliefs sought relate not to the vin- 
dication of the personal rights of the trustees, 
but to the advancement of the interests of the 
institution itself by securing more efficient 
management.) 

20. (’88) 12 Bom 247 (259). (Manager and priests.) 
(’27) AIR 1927 All 618 (619). 

(’95) 8 G P L R 49 (61). (Pujari of temple has 
sufficient interest to sue.) 

(’98) 21 Mad 10 (18). 


SMtimiM 
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a temple.*^ ^ 

(6) Persons authorised by law to sue.^^ 

(7) Actual worshippers of a temple or mosque.^^ 

(8) There is a conflict of opinion as to whether the mere fact that a person 

is, as Hindu or Mahomedan entitled to worship in a temple or mosque, 
is enough to maintain a suit under Section 92. The Madras High Court 
has held that it is not. Thus, A living in Madras, and having gone to 
Tellicherry once or twice before and worshipped in a temple there, 
cannot be said to have a sufficient interest in the Tellicherry temple, to> 
enable him to maintain a suit under this Section.^^ The Lahore High 
Court has, in an earlier case,^*^ disagreed with this view on the ground 
that the mere fact of being a worshipper, itself gives a substantial 
interest in the temple or mosque though in a later case of the same 
High Court^ the view taken by the Madras High Court has been 
accepted. The Allahabad High Court and the Judicial Commissioner’s 
Court of Sind are also inclined to the same view as that of the Lahore 
High Court in the earlier case.®^ 

A suit under this Section must be instituted by two or more persons having an 
interest in tjie trust.*® As has already been observed, a suit brought by the whole 
body of persons authorised or interested is outside the Section.*® But the necessity of 
two persons suing is restricted to the institution of the suit. A surviving plaintiff 
appellant alone can carry on the appeal in the suit which was originally instituted by 
two or more persons as required.*® Where a suit is instituted by two or more persons 
interested, the joining of a person also who is not interested will not affect the institu- 
tion of the suit.*^ There is a difference of opinion as to whether, when the suit under 
this Section is instituted by one plaintiff alone, the defect could be cured by subsequent 


(’99) 23 Bom 659 (668). (Pujari and worshippers 
have an interest.) 

(’21) AIR 1921 Bom 297 (299): 45 Bom 683. (Here- 
ditary pujari has an interest to maintain suit 
for share in offerings made to deity.) 

(’05) 2 Cal L Jour 448 (458). (Persons concerned 
in the performance of the worship of an idol 
and entitled to maintenance from the temple 
funds.) 

(’05) 2 Cal L Jour 460 (465, 471). (Pandas and 
officiating priests.) 

(’12) 14 Ind Cas 731 (733) : 15 Oudh Cas 202. 
(Pujari of temple has an interest in the trust.) 

21 . (’28) AIR 1928 Mad 268 (270). 

22 . (’75) 23 Snth W R 76 (76). 

23 . (’78) 3 Bom 27 (28). 

(’32) AIR 1932 All 708 (709). 

(’84) AIR 1984 Pesh 57 (61). 

(’20) AIR 1920 Mad 665 (665); 43 Mad 410. (Suit 
by worshipers for declaration that a lease by 
the trustee is invalid lies.) 

(’90) 8 C P L R 11 (13). 

(’18) 24 Ind Gas 712 (713) : 7 Sind L R 129. (As 
shevaka chella and as a worshipper.) 

(’24) AIR 1924 Oudh 261 (264):.27 Oudh Cas 149. 
(’21) AIR 1921 P C 84 (86) : 48 Ind App 1 : 44 
Mad 288 (PC). (Lay disciples of a mutt or wor- 
shippers at the devasthanam can maintain suit 
under 8. 92.) 

(*83) 6 Mad 151 (158). (Dancing girl entitled to 


worship in temple can sue.) 

(’97) 24 Gal 418 (427). 

(’91) 15 Bom 612 (628). 

(’91) 15 Bom 809 (819, 820). 

(’90) 18 Mad 293 (308). (Worshipf^r in shrine- 
prevented from worshipping is entitled to sue.) 

(’05) 9 Cal W N 594 (597). (Person whose privato 
right to worship is infringed has ‘‘interest” to 
sue under B. 589.) 

(’18) AIR 1918 Oudh 207 (209). 

(’19) AIR 1919 Cal 179 (180, 181). (Worshippers 
living in the vicinity of a mosque have interest.) 
[See (’86) AIR 1986 Mad 495 (496). (Trust for 
establishment of choultry and for building 
temple— Temple not built— Still, persons inter- 
ested in the temple being built can sue under 
this Section — The Court in such suit can deal 


with the whole trust.) 

24. (’19) AIR 1919 Mad 884 (892) : 42 Mad 860. 
(Referred to with approval in AIR 1924 PC 221.) 

25 . (’25) AIR 1925 Lah 189 (191) : 5 Lah 455. 

26. (’80) AIR 1980 Lah 1 (6) : 11 Lah 142. 

27 . (’85) 7 All 178 (182, 188) (FB). 

(’38) AIR 1988 Sind 218 (220). 

(’88) 5 All 497 (500). 

(’81) 8 All 686 (640, 642). 


28 . 

29 . 

30 . 

31 . 


’08) 10 Bom L R 87 (88). 

’07 29 All 27 (28). 

’15) AIR 1915 Oudh 181 (182). . 

’25) AIR 1925 Mad 1011 (1012). 
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amendment of the plaint by adding other persons as plaintiffs after getting the neces- 
sary consent. The Bombay High Court has held that the defect in the institution 
cannot, be so cured,** Though the Madras High Court holds a contrary opinion,** it does 
not base its decision on any principle but simply purports to follow the previous rulings 
of that Court. It is submitted that the Madras view is not sound. 

Where the Advocate-General having filed a suit at the instance of relators, has 
not appealed, the relators who were no parties to the suit were held incompetent to 
appeal on their own account.*^ 

The consent of some of the original plaintiffs, later on, to let the property be 
managed by the original mahant for whose removal the suit was instituted will not 
affect the institution of the suit.** 

The word ‘‘person** is not restricted to persons sui juris* Even an infant if he 
has the required interest and if he is properly represented by a next friend, is entitled 
to institute a suit under this Section.** 


9. The Bult must be for one of the reliefs speolfled in the Section. —The 
Section is limited in its application to suits for reliefs specified in the Section.^ Unless, 
therefore, a suit prays for a relief so specified the Section will not apply.* But the 
prayer need not be express. If in substance such a relief is impliedly asked for, the 
Section will apply.* 

10. Effect of adding other reliefs. — A suit for a relief specified in the 
Section will not be taken out of the scope of the Section merely because a subordinate 


32. (*06) 30 Bom 603 (606). 

33. (*20) AIR 1920 Mad 134 (134) : 43 Mad 720. 
(Following 10 Mad 185 and AIR 1920 Mad 133. 
The latter was a case where neither of the parties 
who instituted the suit had the required interest. 
In such a case it was held that the Advocate- 
General could be added as plaintiff.) 

34. (’07) 32 Bom 165 (156). 

35. (’17) AIR 1917 Oudh 375 (376) : 20 Oudh 
Cas 49. (Such a consent does not affect the juris- 
diction of the Court to hear the appeal.) 

36. (’10) 6 Ind Gas 119 (119) (Gal). 

Note 9 

1. (’09) 2 Ind Cas 701 (733, 734) : 33 Bom 609. 
(Suits by non-converts to have it determined 
whether converts are entitled to trust funds is 
a suit within the Section.) 

(’97) 21 Bom 48 (51). (Suit for removal of trustee 
and for accounts must be brought in conformity 
with Section 92). 

(’92) 16 Bom 626 (628, 629). (Suit for accounts 
against trustees and for their removal for breach 
of trust — Section 92 applies.) 

(’24) AIR 1924 Bom 518 (519). (Suit for accounts 
from trustees and for direction as to trust pro- 
perty.) 

(’18) AIR 1918 Lah 146 (147) : 1918 Pun Re No. 97. 
(Suit for removal of mahant and appointment of 
new mahant is within the Section.) 

('35) AIR 1936 Mad 825 (826) : 58 Mad 988 (FB). 
(The question whether a suit falls within S. 92, 
0., P. 0., depends not upon the character in 
which the plaintiff sues but upon the nature of 
the reliefs sought.) 


2. (’16) AIR 1916 Cal 712 (713). 

(’33) AIR 1933 Pat 246 (247) : 13 Pat 65. (Suit 
for permanent injunction restraining defendant 
from preventing general public from going to 
certain place for puja does not come under Sec- 
tion 92). 

(’33) AIR 1933 Lah 395 (396). (Prayer of ejectment 
cannot be entertained in a suit under this Sec- 
tion.) 

(’19) AIR 1919 Lah 190 (192). (Declaration that 
mortgage be declared ineffective as against wakf 
property.) 

(’18) AIR 1918 Cal 483 (488). 

(’ll) 11 Ind Cas 36 (37) ; 83 All 660. (Suit for 
declaration of trust and possession not within 
Section.) 

(’29) AIR 1929 Bom 153 (156). (Suit for recovery 
of the share payable to an institution by trustee 
—Not within the Section.) 

(’29) AIR 1929 Bom 193 (194). (Suit to recover 
possession from trespassers— Not within Section.) 
(’80) AIR 1930 Mad 129 (129) : 53 Mad 223. 

(’30) AIR 1930 Cal 588 (585). (Plaintiff’s case is 
not for accounts.) 

(’76) 23 Suth W R 76 (76). (Suit for by person 
not authorised by law resuming trust where the 
objects of the trust have not been carried out, is 
not within the Section.) 

(’27) AIR 1927 All 618 (519). (Suit by beneficiaries 
against trustees for encroachment by them but 
not praying for any reliefs under Section 92 is 
maintainable under the general law.) 

(’36) AIR 1936 Mad 449 (468). 

3. (’27) AIR 1927 Mad 886 (886). 
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or consequential relief, not specified in the Section, is asked in addition to a relief so 
specified.^ Thus, in a suit for the removal of the trustee, the validity of an alienation 
of the trust property could be decided.^ Bee Note 2 foot-note 15. 


11. "Buoh furihep op othep pelief as the natupe of the case may 
requipe.” — The words “such further or other relief as the nature of the case may 
require” must, on general principles of construction, be taken to mean relief ejusdem 
generis with (of the same nature as) those described in clauses (a) to (g) of the Section, 
and not one wholly outside thereof.^ They cover every subsidiary order or direction on 
any matter of detail necessary for carrying out the main purposes of the Section.^ The 
words must in fact be read with what has preceded, as referring to further relief to 
which the party may be entitled which arises out of the existence of the trust, in 
respect of which the suit has been brought.^ 

12. DeolarationB. — It has already been seen (Note 5 above) that the Section 
presupposes the existence of a trust and that consequently suits for declaration that 


(*19) AIH 1919 Mad 159 (160) : 42 Mad 668. (Suit 
for declaration of invalidity of appointment of 
defendant as trustee is virtually one for his re- 
moval and falls within the Section.) 

(*06) 33 Cal 789 (809, 810). 

(*39) AIR 1939 Mad 102 (105). (Relief claimed by 
plaintiff in effect nothing more than prayer for 
framing scheme for reconstitution of obsolete 
temple office although the word ‘scheme* is not 
used — Consent of Advocate-General under Sec- 
tion 92 is necessary.) 

Note 10 

1 . (*28) AIR 1928 Mad 205 (207). 

(’25) AIR 1926 All 683 (684) : 47 All 770. 

(*18) AIR 1918 Bom 134 (136) : 42 Bom 742. (Suit 
for possession of trust lands but in effect for 
removal of defendant trustee — Such a suit is 
within Section 92). 

[See (’10) 7 Ind Cas 566(567) : 130udh Cas 177. 
(Suit for removal of mahant and for declaration 
that property under his control is trust pro- 
perty.)] 

2. (*26) AIR 1926 Mad 280 (280). 

(*06) 28 All 112 (116, 117, 118. 121). 

(*10) 8 Ind Cas 528 (529) (Lah). 

Note 11 

1 . (*05) 2 Gal L Jour 431 (438). (Suit for eject- 
ment against a trespasser.) 

(’32) AIR 1932 Bom 65 (66. 67). (Suit for declara- 
tion of plaintiff* s right of joint management of 
a mosque together with defendant — Suit is not 
within the Section.) 

(’31) AIR 1931 Rang 822 (324) : 9 Rang 459. (Suit 
for declaration that plaintiffs are trustees and 
that defendant is not a lawful trustee and for 
injunction is not within the Section.) 

(*28) AIR 1928 P C 16 (18) : 55 Ind App 96 : 55 
Cal 519 (PC). 

(*06) 33 Cal 789 (810). 

(*09) 2 Ind Cas 701 (734) : 33 Bom 509. 

(*30) AIR 1930 Sind 204 (208). (Injunction alleg- 
ing breach of trust is a relief included in cl. (h) 
of Section 92 (1).) 

(*80) AIR 1930 Bom 167 (168). (Prayer for declara- 


tion that property is public charitable property 
and not personal property is not for a relief under 
Section 92). 

(*25) AIR 1925 All 683 (685) ; 47 All 770. (Dec- 
laration that property is a wakf property is 
under Section 92). 

(’37) AIR 1937 Lah660(662). (Successor mahant 
bringing suit for possession of debutter property 
mortgaged by previous mahant — Section 92 (1) 
(h) is not applicable.) 

(*38) AIR 1938 Lab 869 (874). 

(’39) AIR 1939 Mad 757 (765) : 1939 Mad WN 418 
(426). (Per Venkatasubba Rao, J.: A direction 
that in the administration of the trust, the trus- 
tee shall do a certain thing or abstain from doing 
it, is surely not alien to a scheme of management. 
That is ft relief falling within Cl. (h) ejusdem 
generis with the relief specifically mentioned in 
cl. (g).) 

(’36) 14 Bang 675 (582). 

(■86) AIB 1986 Sind 179 (184) ; 80 Sind L B 104. 
(Clause (h) can come into operation though no 
relief coming under any of the previous clauses 

liADii nalfDi^ fni* \ 

(’37) AIR 1937 Sind 230 (232) : 31 Sind L R 510. 
(Clause (h) docs not so widen the provisions of 
Section 92 as to make Section 92 not otherwise 
applicable to suits against strangers, applicable 
to such suits.) 

2. (*17) AIR 1917 All 336 (337). 

(*89) 12 Mad 157 (161). 

3 . (03) 25 All 631 (635). 

(*19) AIR 1919 All 83 (89). (Court can direct the 
removed trustee to deliver the trust property to 
the new trustee.) 

(’06) 28 All 112 (117). (Court can determine vali- 
dity of particular alienations.) 

(’15) AIR 1915 All 69 (69). (Court can grant relief 
by way of asking the trustee to account and pay 
up the monies found due.) 

(*27) AIR 1927 Mad 416 (417). (Decree directing 
an account and to order payment of money found 
due is within the Section.) 

(*31) AIR 1931 All 212 (214): 53 All 422. (Conver- 
sion of trust property into Government pro- 
missory notes.) 
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certain properties are trust properties, are not within the Section.^ It has also been 
seen that Section 92 will apply only where the relief asked for is one of the reliefs 
specified in the Section.^ A suit, therefore, for a declaration that the plaintiff is the 
duly constituted trustee,^ or that plaintiff is entitled to an office^ or that plaintiff, as 
founder of the trust, has a right to appoint the trustees^ is outside the scope of the 
Section. 

At the same time, when a suit is substantially one falling under- Section 92, its 
requirements cannot be evaded by asking for a bare declaration under the Specific 
Belief Act.® A declaration may also be granted where it is ancillary to the relief 
claimed in the Section.^ 

18. Appointment of ReoelYor. — In a suit under Section 92, the Court has 
power, under the general clause (h) of the Section, to appoint a Beceiver pendente lite 
and take the management of the trust out of the hands of the trustees.^ 

14. Costs. — The Court has power in a scheme suit to order that a party 
should bear his own costs or that the costs of all the parties should come out of the 
trust estate, or to pass such other order as it thinks fit.^ Where, however, the Judge 
decides that there is no misfeasance, his jurisdiction in the matter ends and he cannot 


Note 12 

1. (’03) 25 All 631 (634). 

(’33) AIR 1933 Lah 670 (671). 

(’33) AIR 1983 Pat 246 (247) : 13 Pat 66. (Suit 
for declaratiou that certain property is public 
property to which the Hindu community is 
entitled to go for worship is not within this Sec- 
tion.) 

(’19) AIR 1919 Lah 66 (57). 

(’20) AIR 1920 Lah 456 (456). 

(’29) AIR 1929 Lah 740 (741). 

(’99) 21 All 187 (188). (Suit for declaration that 
a land is a graveyard, etc.) 

(’08) 5 All L Jour 23 (29) : 30 All 111. {Declara- 
tion that charge is subject to trust.) 

(’34) AIR 1934 Nag 277 (277). (Suit for declara- 
tion that certain property constitutes a public 
trust.) 

2. See Note 9. 

3. (’06) 33 Cal 789 (810). (Plaintiff claiming to 
be trustee.) 

(’18) 36 Mad 364 (370). (Plaintiff claiming to bo 
dharmakarta.) 

(’16) AIR 1916 All 225 (225, 226). 

(’38) AIR 1938 Lah 869 (874). (Suit by person 
claiming to bo trustee of property dedicated for 
religious purposes, against rival trustee, for dec- 
laration that ho is trustee and entitled to manage 
institution as such docs not fall under Section 92.) 

4. (’96) 19 Mad 62 (64). 

(*31) AIR 1931 Rang 822 (324) : 9 Rang 469. 

5. (’27) AIR 1927 All 267 (258) : 49 All 435. 

6. (’26) AIR 1926 Mad 1029 (1080). 

(’10) 6 Ind Cas 516 (517) (Mad). 

(’22) AIR 1922 All 349 (351, 852) : 44 All 622. 

7. See Note 11, Foot-Note 2. 

(’84) AIR 1934 Bom 257 (260). (Declaration that 
property in question is trust property may be 
granted in addition to the reliefs specified in this 
Section.) 


(’82) AIR 1932 Pat 33 (52) : 11 Pat 288. 

Note 13 

1. (’23) AIR 1923 Mad 224 (224). 

(»10) 7 Ind Cas 900 (900) (Mad). 

(’04) 8 Cal W N 404 (407). 

Note 14 

1. (’12)17 Ind Cas 441 (442) (PC). (Trustee ordered 
to pay costs in first instance and then recoup 
himself from the estate.) 

(’99) 1 Bom L R 748 (753). (Parties to bear their 
own costs.) 

(’03) 26 Mad 450 (453). (Costs in this Court are to 
be costs in the suit.) 

(’05) 28 Mad 319 (328). (Costs to come out of 
funds of estate.) 

(’83) 7 Bom 19 (33) : 9 Ind App 86 (PC). (Appel- 
lant to Ixiar his own costs as benefited by the 
decree as it stands.) 

(’80) 5 Cal 228 (245). (Decree relating to recovery 
of costs out of the estate reversed as far as one 
of the defendants was concerned.) 

(’36) 63 Cal L Jour 573 (678). (In a suit under 
Section 92, Civil P. G.,for removal of mutwollis 
of a mosque and other consequential reliefs, 
which has been instituted bona fide and in which 
after protracted proceedings it is found that the 
allegations of the plaintiffs are well founded and 
substantiated, it is only proper that the ]}lain- 
tiffs should get all their costs out of the funds of 
the wakf estate.) 

(’86) AIR 1936 Mad 495 (496, 497). (It is not 
customary to make a trustee personally liable 
unless he has done something that is not merely 
technically wrong but unreasonable and unrighte- 
ous. Whore a trustee has utterly failed to carry 
out the directions in trust and takes up an 
obstructing attitude during the course of the 
litigation, the Court will be justified in awarding 
costs against the trustee.) 
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order that the costs should come out of the estate.^ Goats of Advocate-General, as 
between attorney and client, come, as a rule, out of the trust fund;^ so also the cost 
of the trustee defendants if they are incurred for purposes of administration of the 
trust; but the taxing officer's order to the contrary will not be set aside by the Oourt.^ 


15. Removing a trustee — Clause (a). •— This clause is new. Under the old 
Code there was a conflict of opinion as to whether a prayer, in a scheme suit, for the 
removal of the trustee could be granted by the Court. The Calcutta, Bombay, Allahabad 
and Lahore High Courts, following earlier decisions of the Madras High Gourt^ held 
that it could be granted, either as coming within the words "such further or other 
relief" or as being involved in the prayer for the appointment of a new trustee.^ Later 
decisions of the Madras High Court, however, held that such a prayer could not be 
granted under the Section.^ The conflict is now set at rest by the introduction of this 
new clause^ and a suit for removal of a trustee can now be brought under Section 92 
even if the plaintiffs challenge the appointment of the defendant as a trustee.^ 

There has been a difference of opinion as to whether a suit by some trustees, 
for a declaration that the appointment of the defendant as a co-trustee is invalid and 
for an injunction restraining him from interfering with his management, is a suit for 
the removal of a trustee falling within this Section. The Madras and Patna High 
Courts held that the case may ha regarded as one in which the direction of the Court 
is necessary for the administration of the trust, and the relief claimed, cognate to the 
removal of a trustee, and that, therefore, the suit is governed by this Section.® The 
Bombay High Court, on the other hand, holds that the mere fact that it resembles a 
suit for the removal of a trustee will not make the Section applicable. The suit must 


2. (’16) AIR 1916 Pat 806 (807). (Each side to 
bear its own costs.) 

3. (’88) 7 Bom 1:9 (33) : 9 Ind App 86 (PC). 

4. (’95) 20 Bom 301 (303). 

Note 15 

1 . (’91) 14 Mad 186 (189). (Power of removal is 
impli^ in ’’such further or other relief.”) 

('ll) 9 Ind Gas 168 (169) (Mad). 

[See also (’89) 12 Mad 157 (160). (Doubting.)] 

2. (’99) 21 All 200 (208). (Removal comes under 
"the appointment of new trustees.”) 

(’98) 20 All 46 (51, 52). 

(’97)t24 Gal 418 (426). 

(’05) 2 Gal L Jour 460 (465). (Appointment in- 
volves removal.) 

(’91) 15 Bom 612 (624). 

(’97) 21 Bom 48 (51, 52). (Prayer is involved in 
appointment of new trustees.) 

(’98) 22 Bom 498 (494). 

(’99) 1 Bom L R 118 (123) : 28 Bom 659. 

(’06) 83 Gal 789 (802). 

(’07) 1907 Pun Re No. 78, p. 398. 

3. (’94) 17 Mad 462 (468). 

(’10) 7 Ind Gas 868 (869) (Mad). 

(’ll) 11 Ind Gas 728 (729) (Mad). (Gourt cannot 
remove trustee but may associate another with 
him.) 

(’10) 5 Ind Gas 515 (517) (Mad). 

(’17) AIR 1917 Mad 426(430). (Removal cannot 
bo granted.) 

[But s«e (’99) 22 Mad 861 (864). (Power to re- 
move trustee was however assumed.)] 


4. (’24) AIR 1924 Oudh 261 (262): 27 Oudh Gas 
149. (Mahant is a trustee and can be removed.) 

(’09) 8 Ind Gas 508 (510) (All). (Gourt cannot how- 
ever remove a sajjadanashin from his office as 
he is not a mere trustee.) 

(’12) 16 Ind Gas 9 (12) (Gal). 

(’13) 18 Ind Gas 573 (574) : 35 All 98. (Suit for 
removal of trustee must be only under S. 92.) 
(’15) AIR 1915 Mad 1044 (1047). (Gannot be re- 
moved without a suit under S. 92.) 

(*15) AIR 1915 All 835 (835). 

(’18) AIR 1918 Lah 76 (77). 

(’18) 20 Ind Gas 767 (767) (Mad). (Suit for re- 
moval of trustee and for settling scheme is with- 
in S. 92.) 

(’19) AIR 1919 Mad 159 (159): 42 Mad 668. (Gourt 
can question an appointment if it is not made 
reasonably.) 

(’09) 1 Ind Gas 995 (997) : 82 Mad 131. (Suit for 
removal of trustees by persons interested who 
are not beneficiaries must be brought under 

5. 92.) 

(’36) AIR 1936 All 97 (102): 58 All 538. 

5. (’25) AIR 1925 Gal 1106 (1107). 

6 . (’19) AIR 1919 Mad 169 (160) : 42 Mad 668. 
(’17) AIR 1917 Mad 214 (215, 217). (Suit in sub- 
stance for removal of trusts is one under the 
Section but where preferential right is claimed, 
suit is not one for removal. Of, however (1908) 
26 Mad 450.) 

(’25) AIR 1926 Pat 544 (546) : 4 Pat 741. 
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be olearly one within the Section and must be based on a breach of trust or on the 
necessity of the direction of the Oourt being given for the administration of the trust/ 
The guiding principle in granting or refusing a prayer for the removal of a 
trustee under this Section is to see whether in the particular case, it is for the welfare 
of the trust to do so,^ having regard to the original purposes of the trust/ The primary 
duty of the Oourt is to consider the interests of the public or that part of the public 
for whose benefit the trust was created.-^ Every mistake, neglect of duty or inaccuracy 
of conduct is not necessarily a ground for removal/^ Nor is even misconduct on the 
part of the trustee such a ground unless it is for the benefit of the trust to remove 
him/^ On the other hand, a Oourt can always remove a trustee under this Soction 
even in the absence of proof of misconduct or misappropriation if it is in the interests 
of the trust to do so/^ • 

The following grounds have been held sufficient, to order the removal of a 
trustee in the interests of the trust — 

(1) Trustee, asserting a hostile title in himself to the trust properties or 

alienating the same^^ or claiming a right to utilise the income for his 
own purposes/® A mere assertion, however, that the trust properties are 
his private properties is not a sufficient ground for his removal unless 
his attitude is unreasonable or mala fide, and amounting to a breach 
of trust/® 

(2) Trustee who is guilty of a breach of trust or misappropriation of the 

trust funds^^ or who has concurred in a breach of trust/® 

(3) Falsification of accounts/® 

(4) Trustee being guilty of wanton waste and neglect of duty/® 

(6) Lack of capacity to manage/^ 


7 . (’23) AIR 1923 Bom 67 (68) : 46 Bom 101, 

8 . (*20) AIR 1920 Cal 210 (222). 

f 25) AIR 1925 Mad 1011 (1012). (No misappro- 
priation — Trustee as much interested in the 
trust as others — Removal not desirable.) 

(*18) AIR 1918 Mad 66 (60). 

(*35) AIR 1935 Pat 111 (115): 14 Pat 379. 

9. (’99) 1 Bom L R 743 (753). (No misconduct 
of any kind — Mahant is not liable to dismissal.) 
[See (’26) AIR 1926 Lah 100 (108) : 7 Lah 276. 
(Original purposes of the trust must be looked to.] 

10 . (’34) AIR 1934 P 0 68 (64) (PC). (Defen- 
dant mutawallis’ removal on account of their 
insolvency and mismanagement and keeping the 
charity in a deplorable condition.) 

11. (’28) AIR 1928 Cal 225 (226). 

(’97) 21 Bom 556 (560). (Mere lax management is 
no ground for removal of a trustee.) 

(’23) AIR 1923 Mad 163 (167). (Failure to keep 
accounts without any wilful default.) 

(’18) AIR 1918 Mad 56 (60). (Misappropriation — 
Trustee removed.) 

(*29) AIR 1929 All 433 (436). (Mere inaccuracy in 
accounts, or petty neglect of duty or indebted- 
ness — No ground for removal.) 

12 . (’19) AIR 1919 Mad 575 (578). 

<’99) 1 Bom L R 748 (748). (Mahant— No case 
of misconduct proved.) 

<’99) 2 Oudh Gas 840 (848). (Misconduct, immo- 
rality and breach of trust held to be grounds for 
removal.) 


(’21) AIR 1921 Mad 467 (470). (Hereditary 
arohakas bona fide appropriating surplus income 
of lands — No ground for removal.) 

13 . (’25) AIR 1925 Mad 1070 (1078). 

14 . (’27) AIR 1927 Mad 1033 (1034). 

(’24) AIR 1924 Lah 107 (108) : 4 Lah 364. (Ad- 
verse title.) 

(’26) AIR 1926 Mad 280 (280). (Alienating pro- 
perty.) 

[See (’33) AIR 1938 Oudh 22 (27): 8 Luck 266. 
(Adverse title and mismanagement.)] 

15 . (’91) 15 Bom 612 (623, 624). 

(’22) AIR 1922 P C 325 (332) : 45 Mad 565 : 49 
Ind App 237 (PC). 

16 . (’28) AIR 1928 Mad 879 (886). 

17 . (’24) AIR 1924 Cal 1024 (1025). (Broach of 
trust and other things.) 

(’10) SIndCas 545(545)(Mad). (Misappropriation.) 

18 . (’24) AIR 1924 Cal 1024 (1025). 

19 . (’22) AIR 1922 P 0 825 (832) : 45 Mad 565 : 
49 Ind App 237 (PC). (FalsiOcation of accounts.) 

(’17) AIR 1917 Oudh 375 (880) : 20 Oudh Cas 49. 
(Neglect and mismanagement — Accounts not 
produced.) 

(’99) 22 Mad 481 (483). 

20. (’07) 2 Mad L Tim 94 (95). (Gross neglect of 
duty.) 

(’24) AIR 1924 Cal 1024 (1025). 

(’24) AIR 1924 Mad 491 (492). (Not applying 
inam in a proper manner to the mosque.) 

21. (’24) AIR 1924 Gal 1024 (1025). 
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SiMttOBn Where, in a suit by one trustee under this Section for removal of another 

CO- trustee the latter charges the plaintiff himself as being guilty of misconduct, the 
Court can go into the question and if necessary remove the plaintiff himself from the 
trusteeship.*^ 

The High Court of Madras has held that the right to pray for the removal of a 
trustee does not, however, carry with it the right to possession of the lands attached 
to the trust.** But the Judicial Commissioner’s Court of Nagpur has held that, in a 
suit under this Section for the removal of a trustee, a decree for delivery of possession 
of the trust properties to the new trustee could be granted.*^ 

It was held by the Bombay High Court that where the Court frames a scheme 
in a suit under this Section, it is desirable to provide therein for the removal of the 
trustees for breaches of trust, so that the removal of the trustee, in case of defaulti 
may be obtained by way of execution of the decree and without the trouble and 
expense of a regular suit.** The said decision has, however, been dissented from by the 
High Court of Madras** and the Court of the Judicial Commissioner of Nagpur*^ and 
does not appear to be a sound one in view of the decision in the Privy Council in 
the undermentioned case.** In any case, where the scheme does not provide for the 
removal of the trustee, an application for the removal of the trustee is not the proper 
procedure but a suit under this Section is necessary.** Where a scheme provides for 
the removal of a trustee for unfitness, the power can be exercised in the course of 
proceedings arising out of the scheme, even though the trustee be found unfit by 
reason of a breach of trust and a suit under this Section is not necessary.** Where a 
hereditary trustee is removed by a decree in a scheme suit, it is not proper to provide 
in the decree that the descendants of the trustee are for ever debarred from holding 
the oflace.*^ 

As to* whether a sajjadanashin can be removed under this Section, see the 
undermentioned cases.** 

Where a will creates a trust and the trustees are wrongly called ‘executors,* the 
proper procedure for removal of the trustees is by a suit under this Section and not by 
a petition under Section 301 of the Succession Act.** 


16. Appointment of a new trustee — Clause (b). — Under this Section, the 
Court has complete discretion in appointing any person as a trustee and in arranging 
for the management of the trust.^ One of the principles to bo remembered in exercising 


22. (’25) AIH 1025 Mad 820 (821). 

23. (’10) 8 Ind Cas 525 (525) (Mad). 

24. (’34) AIR 1934 Nag 48 (60). 

25. (1900) 24 Bom 45 (49). 

[See alfso (’37) AIR 1937 Bom 124 (132, 133). 
(A scheme providing a means for the removal 
of a trufitoo without recourse to the Court does 
not offend any law. S. 92, Civil Procedure Code, 
does not render invalid or ineffectual a clause 
in a scheme that the trustee may be removed 
from his office by the District Judge of his own 
motion speaking of the District Judge as an 
individual, not the District Court. The Dis- 
trict Judge may be validly empowered as a per- 
sona dosignata to remove trustees. The power 
to remove includes the power to suspend them 
and to appoint a manager to act during the 
period of suspension.)] 

26. (’26) AIR 1926 Mad 559 (561) : 49 Mad 580. 

27. (’31) AIR 1931 Nag 82 (82) (FB). 


[See also (’35) AIR 1935 Sind 210 (210): 29 Sind 
L R 308.] 

28. (’26) AIR 1925 P C 165 (166) (PC). 

29. (’35) AIR 1985 All 273 (275). (Although a 
scheme was originally drawn up in a proper pro- 
ceeding under S. 92, Civil Procedure Code, that 
fact does not remove the necessity impost by 
the Section for the obtaining of sanction before 
the Court can act under the Section and remove 
a trustee or appoint another trustee.) 

(’35) AIR 1935 Sind 210 (210) : 29 Sind L R 308. 

30. (’37) AIR 1987 Bom 124 (127). 

31. (’19) AIR 1919 Mad 515 (524) : 42 Mad 161. 

32. (’09) 6 All L Jour 632 (685). (No— When it 
is impossible.) 

(’34) AIR 1934 Pat 443 (457). (Yes.) 

(’32) AIR 1932 Pat 83 (52) : 11 Pat 288. (Yes.) 

33. (’38) AIR 1938 All 197 (198). 

Note 16 

1. (’20) AIR 1920 Cal 379 (380) : 47 Cal 866. 
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4he power of appointing a trustee is that no right of inheritance attaches to a religious 
institution. It is by appointment that one olBScer succeeds to another and such 
appointnient is made either by the original founder, or by the superintendent of the 
trust, or failing these, by the ruling power. The appointment of a mutawalli to a 
waqf is a matter regarding religious usages within the meaning of Regulation XV of 
1793 and must be determined with reference to the provisions of the Mahomedan 
law on the subject. In respect of waqfs created for public purposes of a religious nature, 
the District Judge may be assumed to have been authorised by virtue of Section 92 to 
exercise the powers of a Kazi.^ 


The duty of the Court is to appoint the most suitable persons available as 
trustees whether originally impleaded in the suit or not and, in doing so, it should 
take into consideration the wishes and rights of the founder, the past history of the 
institution and the way in which the management was carried out in the past.^ 

Section 539 of the old Code contained the words “new trustees under the trust*' 
And this gave room for arguments that the appointment must be “in conformity with 
the original constitution of the trust or with the rules in force in respect of it.** 
This argument was however negatived by decisions which accordingly held that it 
was competent for the Court to appoint new or additional trustees though not in 
conformity with the original constitution of the trust, if the interests of the trust 
demand it.^ The same view will obviously prevail under the present Code. A Court 
will, however, refrain from appointing a person declared not fit to bo appointed, by 
the author of the trust.® 


The words “new trustee’* under the Code mean “new trustee in the place of 
an old one" and therefore the Section applies only when a new trustee is sought to bo 
appointed in the place of an old one and not to a case where there is no mutawalli, 
and the Court is asked to appoint a mutawalli? In cases of the latter class the Court 
can appoint a mtitawalli without a suit under the Section and in the exercise of the 


(*16) AIR 1916 P C 132 (135); 43 Cal 1085; 8 Low 
Bur Rul 517 ; 43 Ind App 127 (PC). 

(*11) 9 Ind Cas 168 (168) (Mad). (Suit for appoint- 
ment of new trustee is within the Section and 
requires sanction.) 

(*37) AIR 1937 Oudh 193 (194); 13 Luck 81. (Ille- 
gitimacy will not necessarily be a disqualifica- 
tion for appointment as trustee.) 

2. (’16) AIR 1916 Cal 894 (900) ; 43 Cal 467. 

(’24) AIR 1924 Cal 441 (441). 

3. (’17) AIR 1917 All 331 (834). 

(’28) AIR 1928 Mad 955 (957). 

(’20) AIR 1920 Cal 210 (215). (Founder has a 
right to nominate the shebait in certain events 
e. g., where the line originally indicated by the 
founder fails.) 

(’12) 17 Ind Cas 969 (971) (Cal). (Person having 
pecuniary interest in the trust or a creditor of 
the endowment not to be appointed to the com- 
mittee of management.) 

(’35) AIR 1935 Pat 111 (116); 14 Pat 379. (Inte- 
rest of institution is the governing factor — 
Arrangements should be made which will pre- 
vent mismanagement as has taken place.) 

4 . (’05) 28 Mad 319 (323, 324). 

(’19) AIR 1919 All 83 (89). (Directing property to 
be delivered to new trustees.) 


(’28) AIR 1928 Mad 955 (957). (Additional trus- 
tees may be appointed.) 

(’20) AIR 1920 Mad 146 (146). (Additional trustees.) 
(’ll) 11 Ind Cas 728 (729) (Mad). (Court can as- 
sociate a new person with the trustee.) 

(’12) 16 Ind Cas 225 (234) (Mad). (Additional 
trustees can be appointed.) 

(’19) AIR 1919 Mad 575 (578). (If appointment 
of additional trustee will load to friction, exist- 
ing trustee alone may be allowed to continue as 
the sole trustee on terms.) 

(’20) AIR 1920 Cal 379 (380); 47 Cal 866. (Stranger 
appointed as mutawalli.) 

5 . (’09) 3 Ind Cas 419 (421) ; 37 Cal 263. 

6. (’28) AIR 1928 Cal 368 (369,370); 55 Cal 1284. 
(’03) 26 Mad 450 (452). (Suit for appointment of 

new trustee on the ground that defendants are 
not lawful trustees and therefore office of trustee 
is vacant held to be covered by cl. (b).) 

[See (’38) AIR 1938 Pat 537 (538). (But the 
District Judge has no general power to remove 
mutwalli in miscellaneous proceedings, his 
powers in this respect being limited and defined 
by S. 92. Nor has he power in such proceedings 
to require the mutawalli of a private endow- 
ment to render accounts.)] 

[But see (’34) AIR 1934 Oudh 118 (121); 9 Luck 
507.] 
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SmUouM powers of a Kazi under the Mahomedan law. Under that law it was the duty oi 

HotM the Kazi whenever there was no one to administer the trust, to see that it was 

properly administered and for that purpose, to appoint a suitable trustee or manager 
or the property. That power, as has been already mentioned, now lies with the 
District Judge^ and a Sub-Judge cannot recall the order of a District Judge or 
appoint a mutawalli? 

' Where a trustee dies and the disciples of the mutt were authorised by custom 

in such cases to appoint a successor, a suit for a declaration by the disciples that the 
defendant was not validly appointed, that he should be ejected and that a successor 
of the deceased trustee should be appointed, is misconceived and does not lie under 
Section 92.® 

17. Vesting any property in a trustee — Olanse (o). — This clause gives 
power to the Court, where it removes a trustee and appoints a new trustee, to vest the 
trust property in the new trustee.^ This clause refers to cases where a new trustee is 
appointed and is not intended to cover cases in which it is sought to recover possession 
of the trust property by ejecting trespassers who are wrongfully in possession of it.* 
See also Note 28 infra. 

18. Directing aocounte and inquiries — Clause (d). — This clause is new. 
A relief for accounts was not one of the reliefs specifically provided by Section 639 of 
the old Code. But the Bombay High Court held that a relief of the nature indicated 
in this clause came within the words “such further or other relief"^ and that it was 
the first and most important thing to bo done in such suits.* This has been made clear 
by the introduction of the new clause giving effect to the Bombay decisions. A suit for 
accounts of the trust property will now clearly fall within the Section.® 

An order for the payment of the amount found to be due on the taking of 
accounts will' be within the Section.^ But a claim for damages for loss caused by the 
misconduct of the trustee is not one of the reliefs specified in the Section and cannot 
be granted in a suit for directing accounts and inquiries.® 

In taking accounts under this Section, the claim of the trustee against the trust 
for monies due to him may also be considered, even if his right to sue in respect of 
those items is barred by limitation. The reason is that though the right to sue is 
barred, the claim is otherwise unaffected.® 

It is also a general principle that back accounting will not be decreed except on 
proof of dishonesty and malversation.^ 


7. (’28) AIR 1928 Gal 868 (369,870): 65GaU284. 

8. (’16) AIR 1916 Gal 894 (900): 43 Gal 467(491). 

9. (’99) 22 Mad 117 (119). 

Note 17 

1. (’06) 28 All 112 (117). 

2. (’82) AIR 1982 Rang 182 (186) : 10 Rang 842. 

Note 18 

1. (’92) 16 Bom 626 (629). 

(’97) 21 Bom 48 (51). 

(’08) 10 Bom L R 87 (89). 

(’91) 15 Bom 612 (624). (Gourt actually ordered 
the taking of accounts.) 

2. (1900) 24 Bom 50 (54) : 26 Ind App 199 (PG). 
(On appeal from 12 Bom 247.) 

•(’12) 17 Ind Gas 969 (971) (Gal). (Income of 

. endowment uncertain and variable — It is ex- 
tremely desirable that audits should be fairly 
frequent.) 

3. (’24) AIR 1924 Bom 518 (519, 520). 


(*18) AIR 1918 Bom 184 (186): 42 Bom 742. 

(’21) AIR 1921 Mad 479(479). (Glaim for accounts 
by trustees against subordinate trustee.) 

(’24) AIR 1924 Mad 882 (888). (Suit for mandatory 
injunction to compel defendant to deposit amount 
in Gourt is in effect a suit for accounts under 
Section 92.) 

(’15) AIR 1915 All 69 (69). 

(’19) AIR 1919 All 203 (205). (Suit for accounts 
against trustees appointed under a compromise.) 

4. (’27) AIR 1927 Mad 416 (417). 

(’21) AIR 1921 Mad 479 (479). (Suit by trustee 
against subordinate trustee for accounts is within 
this Section.) 

(’35) AIR 1985 Mad 825 (826) : 58 Mad 988 (FB). 
[But see (’84) AIR 1984 Nag 48 (50).] 

5. (’26) AIR 1926 Mad 509 (510). 

6. (’16) AIR 1916 Mad 720 (723): 89 Mad 865. 

7. (’28) AIR 1928 Mad 879 (887). 
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X 19. Declaring what proportioni eio. — * Glaaec (e). — The words “whab 
proportion of the trust property or of the interest therein shall be allocated to any 
particular object of the trust** have been substituted for the words “the proportion in 
which its objects are entitled** in order to make the clause more clear. 

A suit for a declaration as to whether the offerings made to a deity belong 
to the pujaris exclusively or should be divided between the pujaris and the temple 
servants and if so what proportion of the offerings should be allocated to the pujaris 
and the temple servants respectively, is one coming under this clause^ inasmuch as the 
suit is in substance one to declare what the trust properties are and for the directions 
of the Gourt for the administration of the trust properties. 

20. Authorising alienation of trust property — Clause (f). — As has 
already been seen in Note 16 above, the powers of a Kazi under the Mahomedan 
law are exercised by the District Judge in the mufassil^ and where a mutawalli claims 
permission to execute a lease, it can be granted by the District Judge in the exercise 
of his powers as Kazi and without any suit for that purpose. It is only where all the 
essentials for the applicability of the Section are present, that such a permission must 
be sought for by way of a suit.^ 

It is a general principle of law that though it is not competent as a rule for a 
shebait to alienate trust property, yet he will be entitled to do so where it is necessary 
for the benefit or preservation of the estate or for the purpose of preventing it from 
hostile or litigious attacks.^ The position of a shebait or head of a mutt is, in fact, that 
of the manager of an infant heir and where debts are contracted by him for purposes 
binding on the mutt^ a decree will be passed charging the income of the mutt for such 
debts.'*' Where the shebait or trustee as such commits trespass and is mulcted in 
damages against the estate, the debutter property will be liable for it,® 

Debutter property is not absolutely inalienable but can be alienated for legal 
necessity. The trustee can create derivative tenures over the trust property conform- 
able to usage® but a permanent lease at a fixed rent for all time cannot be a proper act 
of management and will bo, on the other hand, a breach of duty.^ 

21. Settling a scheme — Clause (g). — The Civil Court which in the British 
Indian system, has taken the place of the Kazi in the Mahomedan law, has a complete 
discretion in arranging for the management of a public trust, though “in giving effect 
to the provisions of this Section and in appointing new trustees and settling a scheme it 
is entitled to take into consideration, not merely the wishes of the founder so far as 
they can bo ascertained, but also the past history of the institution and the way in 
which the management has been carried out heretofore, in conjunction with other 
existing conditions that may have grown up since its foundation.*’^ Such conditions 
would include the existing rights of individuals to the trusteeship of endowment, though 


Note 19 

1. (’21) AIR 1921 Bom 297 (299): 45 Bom 688. 

Note 20 

1. See note 16 above. 

2. ('2e) AIR 1920 Oal 129 (130) : 47 Gal 592. 

3. (’07) 34 Gal 249 (255, 256). 

(’04) 27 Mad 485 (489, 455, 456). 

(’75) 23 Suth W R 253 (255, 256) : 2 Ind App 
145 (P G). 

4. (’08) 85 Gal 226 (229, 281). (Hereditary trustee 
cannot alienate office of shebaitship except for 
necessity.) 

{*08) 31 Mad 47 (49). 


5. (’06) 10 Gal W N 1000 (1002, 1003). 

6. (’04) 27 Mad 465 (472, 476) (FD). 

(’70) 13 Suth W R 18 (19) : 13 Moo Ind App 270 
(PC). 

7. (’09) 4 Ind Gas 449 (451) ; 36 Gal 1003 : 80 
Ind App 148 (PO). 

(’05) 28 Mad 891 (392). 

(’70) 13 Suth W R 18 (20) : 18 Moo Ind App 270 
(PO). 

Note 21 

1. (’16) AIR 1916 P 0 132 (135): 43 Gal 1085 : 43 
Ind App 127: 8 Low Bur Rul 517 (PO). 
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teMlonOa the Courts are averse generally to the creation of a hereditary right to the office qf. ’ 
Hot6 21 ' a public trustee.^ 

The main thing to be remembered is the welfare and interests of the trust.^ 
The jurisdiction of the Court to frame a scheme is not excluded by the fact that the 
temple, for which the scheme is to bo framed, is subject to a temple committee^ or is 
managed by a caste or section of the public.^ It is desirable, however, that it should be 
framed in such a way as to meet the exigencies of the case without unduly interfering 
with the powers of the temple committee,^ or impairing the authority of the mahant 
or the duly constituted manager of the institution/ 

In framing a scheme under the Section, the Court is not restricted to the 
arrangement contemplated by the author of the trust, though as a general rule, it 
ought not to depart therefrom except for very strong reasons/ Thus, the Court can 
provide for the management by co-trustees in rotation or otherwise alter the original 
scheme in the interests of the institution^ such as by providing for new or additional 
trustees/® 

The ground on which the relief for the settlement of a scheme should be 
granted does not depend upon any charges against the trustees at all, but upon its 
being necessary for the welfare of the trust and upon its being conducive to the 
better management of the trust property/^ When a scheme is working properly, the 
Court will, in fact, refuse to alter it on the mere allegation of mismanagement and 
malversation by the trustees/* Such a ground is not sufficient for altering the scheme 
itself, though it may be a ground for removal of the trustees/® Where, however, there 
is mismanagement and there is a largo surplus income unspent,^^ or, where a temple 
has got temple properties and also kattalai properties (which are in the nature of 
distinct endowments themselves) and the management and mixing up of the various 
kattalais is’ likely to lead to embezzlement, it will be a sufficient ground to seek the 
aid of the Court in framing a scheme/® In fact, in that case, separate schemes should 
be framed for the temple properties and the kattalai properties/® 

The Court may, and it is desirable that it should, do the following things in 
framing a scheme : 

(1) Give necessary directions with reference to the property of the trust and 
the income therefrom}^ A scheme which does not ascertain the income 

8. (’23) AIB 1923 Pat 420 (421). 

(’32) AIR 1932 Pat 33 (64) : 11 Pat 288. (Court 

not bound by tho terms of the grant or usage.) 

9. (’04) 27 Mad 192 (198, 201, 202). 

10 . (’05) 28 Mad 319 (828, 324, 825). 

(’24) AIB 1924 Rang 134 (135). (Mosque mth 

majority of Bengali worshippers — Scheme 
should provide for majority of Bengali trustees.) 

11. (’16) AIR 1916 Mad 818 (819, 820). 

(’18) AIR 1918 Oudh 207 (210). 

12 . (’16) AIR 1916 Mad 530 (580, 631). 

[See (’34) AIR 1934 Pat 448 (464). (But where 

directions in a previous scheme prove ineffective 
for effecting due administration new scheme 
should be framed.)] 

13 . (’16) AIR 1916 Mad 630 (680, 681). 

14 . (’16) AIR 1916 Mad 818 (819). 

15. (’24) AIR 1924 Mad 168 (171, 172, 178). 

16. (’28) AIR 1928 Mad 966 (966). 

17 . (’17) AIR 1917 Mad 866 (868). 

(’91) 15 Bom 612 (624). 


(’22) AIR 1922 Mad 409 (411). (Not desirable to 
impose condition on hereditary trustee but 
where necessary in particular circumstances, 
the Court is entitled to impose it.) 

(’12) 17 Ind Cas 441 (442) (PC). (Frame of scheme 
is largely a matter for the discretion of the 
Court.) 

[See also (’17) AIR 1917 All 881 (334). 

(’06) 8 Bom L B 756 (757).] 

2 . (’12) 16 Ind Cas 226 (238) (Mad). 

3 . (’26) AIR 1926 Mad 1150 (1153). 

4 . (’17) AIR 1917 Mad 651 (654, 560): 89 Mad 700. 

5 . (’17) AIR 1917 Mad 426 (427, 428). 

6. (’17) AIR 1917 Mad 551 (560) : 89 Mad 700. 
(Temple committee.) 

7 . (’07) 9 Bom L K 588 (590); 34 Ind App 78: 80 
Mad 188 (PC). (Scheme framed without impair- 
ing the authority of the mahant.) 

(’80) AIR 1930 Mad 466 (469). (Though there is 
general trustee, a scheme regulating daily wor- 
ship by archakas, not objectionable.) 
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and expenses of the trust is an unsatisfactory scheme.^^ 

(2) Provide some authority for supervising the administration by the 

trustees.^® But a clause empowering the Court to exercise disciplinary 
jurisdiction over the trustees is invalid as it makes the Court practically 
the superintendent of the institution.®® 

(3) Provide that any i)erson interested in addition to the trustee, shall bo 

at liberty to ask the Court by way of application for directions to 
carry out the scheme?^ There is a conflict of opinion as to whether a 
reservation of a right to a person or persons to ask the Court by way of 
application for a relief coming within the Section is valid. The High 
Court of Madras and the Judicial Commissioner’s Court of Nagpur have 
hold that such a reservation is ultra vires inasmuch as such relief can 
only be granted in a suit under Section 92,®® The High Courts of 
Calcutta and Patna, on the other hand, appear to be of the opinion that 
such a reservation is intra vires}^ There is also a conflict of opinion as 
to whether a reservation of a right to seek, by way of application^ a 
modification or alteration of the scheme later on is or is not ultra 
vires. The High Courts of Madras and Eangoon and the Judicial 
Commissioner's Court of Sind hold that such a reservation is ultra vires 
as it offends against Section 92 which requires that the remedy should 
be by way of a suit.^* The High Courts of Bombay and Allahabad have, 
on the other hand, held a contrary view.®*' 

A provision in a scheme giving the Court authority to appoint a successor in 
place of a deceased trustee cannot be regarded as one for the modiflcation of the 


18 . (’18) AIR 1918 Mad 1006 (1009). 

(1900) 24 Bom 60 (64) : 26 Ind App 199 (PC). 
(Trust funds not ascertained — Proper course 
is to take accounts before scheme is framed.) 

19 . (’12) 16 Ind Gas 226 (285) (Mad). 

20. (’26) AIR 1926 Mad 669 (562): 49 Mad 680. 
(’26) AIR 1926 Mad 411 (414). 

ISee (’85) AIR 1986 Mad 474 (475). (Clause in- 
vesting Court with general powers and duties of 
superintendence over institution is ultra vires.) 

21 . (’28) AIR 1928 Mad 268 (271). 

(’82) AIR 1982 Mad 41 (42, 44) : 64 Mad 346. 

’30) AIR 1930 Mad 918 (920) : 54 Mad 315. 

’39) AIR 1989 Mad 605 (607). (Applicants held 
entitled to apply to the Court for determination 
whether the person nominated for trusteeship was 
eligible for it. The Court had power to determine 
the question and direct the trustee to reject the 
nomination paper. Such direction was necessary 
for the carrying out of the scheme.) 

22. (’28) AIR 1928 Mad 268 (271). (The words 
'’for modification of the term thereof” appearing 
in the scheme framed by the lower Court were 
held to be ultra vires.) 

(’27) AIR 1927 Mad 1073(1078): 51 Mad 31 (FB). 
(’26) AIR 1926 Mad 667 (668). 

(’26) AIR 1926 Mad 666 (656). 

(’25) AIR 1926 Mad 411 (414). 

(’29) AIR 1929 Mad 822 (322). 

(’80) AIR 1980 Mad 226 (227). 

(’31) AIR 1981 Nag 82 (82) (FB). 

[See (’86) AIR 1985 Mad 474 (475). (It is not 
competent to the framers of a scheme to provide 


that where the ordinary law requires a suit to 
be brought, an application may bo substituted 
for it.)] 

23. (’18) AIR 1918 Cal 680 (581). 

(’23) AIR 1928 Pat 420 (421, 422). (No power to 
depart from arrangement in the wakfnama.) 

[See also (’34) AIR 1934 Pat 443 (457). (Provi- 
sion in scheme empowering Court to reduce the 
powers of managing trustee and oven to remove 
him in specified contingencies is legal.)] 

24 . (’27) AIR 1927 Mad 1073 (1078): 61 Mad 31 
(FB). 

(’29) AIR 1929 Mad 625 (626). (The view expressed 
in A I R 1922 Mad 413 to the contrary cannot 
bo considered to be good law.) 

(’29) AIR 1929 Rang 20 (20) : 6 Rang 594. (AIR 
1928 Rang 168 : 6 Rang 97, not followed. See 
also a contrary opinion expressed by Twomey, J., 
in A 1 R 1914 Low Bur 226.) 

(’27) AIR 1927 Sind 1 (10): 21 Sind L R 220. 

(’35) AIR 1935 Sind 210 (212) : 29 Sind L R 308. 

25 . (’81) AIR 1931 Bom 891 (395): 55 Bom 414. 
(’31) AIR 1931 Bom 388 (389). 

(’86) AIR 1936 All 97 (100) : 68 All 538. 

(’37) AIR 1937 Bom 124 (131). (It is open to the 
Court to include in schemes for the administra- 
tion of charitable institutions clauses providing 
that the schemes may, from time to time and as 
occasion arises, be altered by the Court according 
to the practice of the Bombay High Court. Such 
a clause is a valid provision.) 

[See also (’21) AIR 1921 Bom 297 (299); 45 Bom 
688. (Once scheme framed no separate suit can 
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thoilon 92 Boheme and hence is not ultra vires^ even assuming that a provision for modifioatioajT " 
Hote 21 ^ould be ultra vires.^ 

Where a scheme contains a clause reserving liberty to apply for directions to 
viork out the scheme but the persons who are to apply are not specified^ the proper 
persons who can apply under the liberty clause are the parties to the suit, and. in case 
they are dead or are colluding with the defendants or are negligent in applying, other 
persons wishing to so apply may be allowed to do so after bringing them on the record 
under 0. 1 B. 10 of the Code.^^ Where, however, the persons who are to apply are 
specified^ it is not open to any other person to make an application for directions.^ 
Where a scheme provides for the modification of the scheme by the Court on the 
application of parties interested in the institution, (assuming such provision is ultra 
vires) any person who may have an interest in the institution from time to time, 
whether or not he is a party or representative of a party to the original litigation, is 
entitled to make an application for the modification of the scheme.^^ 

Where a compromise decree is passed embodying a scheme whereby certain 
persons were to be elected trustees subject to confirmation by the High Court, the 
provision regarding confirmation is not ultra vires?^ 

A scheme once framed and settled by the Court can be varied by the Court, 
but only on substantial grounds.^^ But a suit to establish the private rights of the 
plaintiff which would, if established, alter the scheme framed, is not maintainable.^^ 

The authority of the Court to deal with matters arising under the scheme is 
derived only from the scheme itself, and cannot be exercised independently of it.^^ 
Thus, where a scheme provides for an application to the Court for necessary directions 
in the management of the trust, the Court cannot order in execution that the trustee 
should pay the archakas their salaries.^^ 

A scheme once framed is to be interpreted in all respects as if it were an Act.^ 
as reasonable a construction as possible being given to it when the provisions are 
doubtful or defective.^® 

In Oopal Lai Sett v. Puma Chandra Basalc?'^ a decision of the Privy Council. 

the following passage occurs : '* they (their LordshijB of the Privy Council) 

regard the gift as in effect a private trust to which the provisions of Section 92 of 
the Code of Civil Procedure would not apply, and consequently, the establishment 
of a scheme for its administration as provided by the decree of the High Court is 
inappropriate.” 

In Tula Bam v. Tikam Singh, the Allahabad High Court also held that a 
scheme could be formed only if the trust was a public trust. 


be allowed relating to administration or appor- 
tionment.)] 

26. (*87) AIR 1937 Oudh 193 (194) : 13 Luck 81. 
. 27. (’31) AIK 1931 Bom 388 (389.) 

28. (’SO) AIR 1930 Mad 226 (227). (Others to 
bring a suit under Section 92.) 

(’37) AIR 1937 Lah 490 (491). 

29. (*37) AIR 1937 Bom 124 (129). 

30. (’32) AIR 1932 Mad 41 (48): 54 Mad 345. 

31. (’ll) 12 Ind Oas 449 (451): 36 Mad 364. 

(’24) AIR 1924 Cal 330 (331, 332). 

(’18) AIR 1918 Cal 580 (532). 

(’05) 28 Mad 819 (825). 

(’86) AIR 1936 All 97 (101): 58 All 538. (The in- 
herent power of the Court to modify a scheme 
prepared by itself should, however, be exercised 


where it is necessary to prevent abuse of the 
process of the Court or where the ends of justice 
plainly demand it.) 

[See (’35) AIR 1985 Pat 88 (89).] 

32. (’ll) 12 Ind Cas 449 (451): 86 Mad 364. 

33. (’26) AIR 1926 Mad 659 (659). 

(’29) AIR 1929 Mad 526 (527). 

34. (’26) AIR 1926 Mad 655 (655). 

35. (’24) AIR 1924 Mad 869 (869): 47 Mad 189. 
[See also (’80) AIR 1980 Mad 226 (228). (In re 

class of Arsons to be appointed trustees.)] 

36. (’14) AIR 1914 Low Bur 226 (228). 

37. (’22) AIR 1922 PC 253 (256): 49 Cal 459: 49 
Ind App 100 (PC). 

38. (’84) AIR 1984 All 315 (317). 
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S But, in Bimal Krishna v. Shebaits of Sri Sri Iswar Badha Ballav,^ tho 
Calcutta High Court held that the Civil Court is competent to entertain a suit the 
object of; which is to have a scheme established for the administration of a private 
debutter. In this case, the decision of the Privy Council in Oopal Sett v. Puma 
Chandra Basok was distinguished in the following words : 

“It is clear from the facts set out in that judgment (the Privy Council judgment) 
that in this case (i. e., the Privy Council case), there was no gift to the idols but the 
property was given to one Udoy who was made a trustee in the legal sense of the 
word and upon whom were cast certain duties both religious and secular in their 
nature. He was to perform the worship of a certain idol with the income of a parti- 
cular property and the remainder of the income was given to three people whose 
names were given in the will. In a case like this, where a private trust was created 
not of a purely religious character and the ownership of the property was vested in the 
trustee in the legal sense of the word, the Court could not possibly frame a scheme for 
the administration of the trust estate. In a religious endowment, however, where the 
deity who is a perpetual infant is the legal owner of the property and the shebaits 

occupy the position of managers or guardians, the position is different In India, 

the Crown is the constitutional protector of all infants and as the doity occupies in 
law the position of an infant, the shebaits who represent the deity are entitled to seek 
the assistance of the Court in case of mismanagement or maladministration of the 
deity’s estate and to have a proper scheme for management framed which would end 
the disputes amongst the guardians and prevent the debuttor estate from being wasted 
or ruined.” 

Where a scheme for a private trust has been settled by an award and a decree 
passed thereon, it cannot bo varied or altered by consent of parties where the scheme 
itself does not provide for such alteration.^ 

Where a public trust has been constituted under a will, it is not necessary ihat 
a suit for administration of the estate should first be brought before a scheme could be 
framed under this Section, except in a case where it is doubtful whether there would 
be funds sufficient to the charitable bequest.^^ 

See also Note 15 supra and Note 34 infra. 

22. Court’s power to apply the Cypres Dootrine.-^The provincial Courts 
had originally no equitable jurisdiction to act on the aypres doctrine in the administra- 
tion of trusts. Section 539 of the old Code remedied this defect and enabled the Courts 
to exercise such jurisdiction.^ 

The doctrine should receive as extended an application as possible, so as to give 
effect to the true intent and aim of the donor or founder.^ But in order to apply the 
doctrine, the Court should be satisfied that the original object cannot be carried out in 
the manner and form intended by the ^nor.^ Thus, where the objects of the trust are 
not suited to modern conditions and there is a general charitable intention in the terms 
of the endowment, the Court is competent to apply the funds of the charity cypres.^ 

39.1’37) AIR 1987 Cal SSslsdl) : I L R (1987) 2 Cal 106. 

40. (’19) AIR 1919 Mad 781 (732). 

41. (’28) AIR 1928 Mad 876 (881, 882) : 46 Mad 800. 

Note 22 

1. (’91) 14 Mad 186 (200). 

2. (’19) AIR 1919 Mad 669 (668). 

3. (’08) 82 Bom 214 (224, 228, 231, 243). 

4 . (’19) AIR 1919 Mad 669 (668, 664). 
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Where the original object is impossible of performance or is impracticable usT 
fact or would be impolitic to carry out literally, the doctrine can be applied, although 
impossibility of performance is not a condition precedent to its applicability.^ 

Again, where the mode indicated by the donor does not exhaust the surplus and 
the same has accumulated in the hands of the trustees, it will be necessary, in order to 
prevent waste and embezzlement thereof, to prepare a scheme cypres for the utiliza- 
tion of the fund.® 

Where grants are made to religious institutions as a general thanks-offering^ it 
is proper and legitimate to apply them cypres to the promotion of knowledge.^ 

A charitable bequest does not lapse into residue on the failure of the object of 
the bequest, and a Court can execute it cypres^ unless upon the construction of the 
will a direction to the contrary can bo implied.® 

28. Sanction of the AdYOoate-General. — A suit under this Section must be 
brought with the sanction of the Advocate-General.^ The object of the sanction is to 
protect the trust property as well as the trustees from an indefinite number of reckless 
and harassing suits being brought against the trustees.® A sanction under the Section 
obviates, in respect of the classes of suits described in the Section, the necessity of 
following the procedure for a suit brought in a representative capacity under 0. 1, 
E. 8, Civil Procedure Code.® Under the old Code, it had been held by some decisions 
that a suit coming within the Section could be instituted without sanction by following 
the procedure under 0. 1 R. 8 of the Code.^ The present Section is now clearly 
imperative, and a suit of the nature specified cannot be instituted except in conformity 
with the requirements of the Section.® 

An objection as to want of sanction is one which goes to the jurisdiction of the 
Court to entertain the suit and as such cannot, under general principles of law, be 
waived,^ 


5. (’08) 32 Bom 214 (228, 229, 231). 

(’86) 18 Gal 193 (196). (Bequest for education of 
boys in a particular school — School closing 
down — Bequest may bo executed cypres.) 

(’ll) 12 Ind Gas 577 (578) : 36 Bom 29. (Trustees 
dead at the time of the operation of the bequest 
—Object of bequest specific — Court will admi- 
nister the trust.) 

6. (’05) 28 Mad 319 (326). 

(’19) AIR 1919 Mad 659 (663, 664). 

7. (’19) AIR 1919 Mad 659 (667). 

8. (’85) 11 Cal 591 (595). 

(’75) 1 Cal 303 (319, 320) : 3 Ind App 32 (PC). 

9. (’75) 1 Cal 303 (321) ; 3 Ind App 82 (P C). 

Note 23 

1. (’93) 20 Gal 397 (400). (Permission of the 
Collector not taken— Suit dismissed.) 

(’14) AIR 1914 Low Bur 169 (171) : 7 Low Bur 
Rul 833. (Suit for accounts on allegation of 
breach of trust though ostensibly to set aside 
compromise decree.) 

(’21) AIR 1921 Mad 696 (697). (Suit for directing 
trustee to submit account is one under cl. (1) of 
the Section and sanction must 1)6 got before 
suit; cf. Act 14 of 1920 as amended by Act 41 
of 1923.) 

(’10) 8 Ind Cas 926 (928). (Even the founder is 
not exempt from the operation of the Section.) 


2. (’05) 82 Cal 273 (276). 

(’97) 24 Cal 418 (421, 425, 428). 

(’97) 21 Bom 257 (268). 

3* (’25) AIR 1925 Mad 1070 (1071, 1072). 

4. (’25) AIR 1925 Mad 1070 (1071, 1072). 

5. (’25) AIR 1925 Pat 544 (547) : 4 Pat 741. 
(Reliefs coming under this Section cannot be 
enforced except in a suit under the Section.) 

(’80) AIR 1930 Sind 204 (208). (Previous consent 
of Collector imperative.) 

(’36) AIR 1935 Mad 825 (826) : 58 Mad 988 (FB). 
(’36) AIR 1936 Oudh 96 (108). 

(’36) AIR 1936 Mad 449 (458). (For every suit 
relating to trust, consent of Advocate* (General is 
not necessary— Only for relief specified in Section 
consent is necessary.) 

(’39) AIR 1939 Mad 170 (172). (Public charitable 
trust — Management vested in members of family 
— Dispute among parties— Reference to arbitra- 
tion — Award dealing with management and 
laying down scheme for future management— 
Suit to make award decree of Court cannot be 
instituted when the procedure prescribed by 

5. 92 has not been complied withj 

(*39) AIR 1989 Rang 254 (255) : 1939 Rang L R 
140. (Trust falling under S. 92 — Consent of 
Advocate-General applied for and refused does 
not relax provisions of S. 92 (2).) 

6. (’26) AIR 1926 Mad 970 (970). 
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^ It is only the plaintiffs in the suit under Section 92 that have to obtain the 
sanction of the Advooate-General. Persons who seek to be made defendants to a scheme 
suit need not obtain any sanction/ 

In a suit instituted under Section 92 by persons interested, a Court hag power 
under O. 1 B. 10 to join the Advocate- General as party in order to effectually and 
finally adjudicate upon the questions relating to the administration of the trust/ 

24. Nature of and form of consent. — In granting the ''consent in writing'* 
required by the Section, the Advocate-General or the Collector has to exercise his 
judgment and see whether the petitioners have an interest in the trust, whether the 
trust is one contemplated by the Section, and whether there is a prima facie case of 
a breach of trust} The fact that the Advocate-General or the Collector originally 
refused to grant sanction under this Section will not preclude him from subsequently 
changing his mind on further consideration and granting the sanction/ But a wrong 
exercise or a non-exercise of judgment is only an irregularity curable under Section 99 
of the Code/ 

A consent, in order to be a valid one, must be unconditional, A conditional 
consent is no consent at all for the purposes of the Section/ 

The Advocate-General or the Collector giving consent under this Section has 
.no jurisdiction to impose any time limit within which the suit is to be brought and if 
he does so, the condition will not be binding/ 

There is no particular form in which the consent ought to be given. In the 
Bombay Presidency it is the practice for the Advocate. General to endorse his consent 
upon the plaint,® But the consent must be a specific permission to two persons by 
name, A permission to one person named "and another" is not sufficient.^ Where, 
however, two persons apply for permission and it is granted to one of them by name 
"and the other applicant}* it is a sufficient permission inasmuch as "the other 
applicant" is clearly ascertainable by name.® This Section does not require that details 
as regards the names of the proposed defendants and the reliefs should bo stated in 
the order granting the sanction." 

A permission granted 'to institute a suit under Section 539" is not limited to 
any particular species of suits mentioned in the Section or in the application for 
sanction.^® 

26. Consent, when neoessary — Effeot of consent. — The obtaining of a 
" consent in writing " of the Advocate-General is a condition precedent to a valid 
institution of a suit under Tjhis Section. Where no such consent has been obtained, 
the suit must be dismissed, and cannot bo rectified by any subsequent amendment.^ 

7. (’27) AIR 1927 Rang 180 (180) : 6 Rang 263. 

8. (’20) AIR 1920 Mad 188 (188, 134) : 48 Mad 707. 

Note 24 

1. (’97) 24 Cal 418 (428). 

(’16) AIR 1916 Bom 38 (39. 40) : 39 Bom 680. 

(Consent not to be given unless suit is such as 
the Collector would himself be justified in filing 
at the instance of relators.) 

(’80) AIR 1930 Mad 129 (181) ; 63 Mad 223. 

(Status and position of petitioners to be consi- 
dered and notice given to the institution or the 
trustees.) 

2. (’84) AIR 1984 Bom 267 (269). 

3. (’97) 24 Cal 418 (428). 


(’21) 60 Ind Cas 670 (671) (Lah). 

4. (’16) AIR 1916 Bom 88 (39, 40) : 39 Bom 580. 

5. (’37) 1937 Mad W N 1319 (1320). 

6. (’15) AIR 1915 Bom 88 (89, 40) : 39 Px)m580. 

7. (’04) 26 All 162 (165). 

8. (’ll) 9 Ind Cas 358 (359) (Bom). 

9. (’88) AIR 1938 Oudh 22 (24) : 8 Luck 266. 

10. (*21) AIR 1921 P C 123 (124) : 48 Cal 493 : 17 
Nag L R 37 : 48 Ind App 12 (P C). 

Note 25 

1. (’ll) 11 Ind Cas 726 (728) : 36 Bom 168. 
(Amendment not allowed.) 

(’92) 16 Bom 626(628). (Consent not taken— Suit 
dismissed.) 


SMthmM 
Notes 28-25 


80P0. 50. 
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The question whether this Section applies to a suit depends on the prayers in the^/-'^ 
plaint at the date when the suit is instituted and the Section cannot be evaded by an 
amendment of the plaint at a later date.^ Where sanction has been obtained but the 
suit is otherwise defective and in order to remedy such defect the Court adds other 
parties who have subsequently obtained sanction, such sanction will relate back to the 
date of institution.^ 

Where in a suit instituted with the required sanction the Court adds a new 
defendant under 0. 1 B. 10 in order to effectually and completely adjudicate upon all 
the questions involved in the suit, but such addition does not alter the nature of the 
suit, no new sanction need be obtained* nor need it be obtained for transposing a 
defehdant to the array of plaintiffs.® Where such addition or other amendment does 
alter the nature of the suit, a fresh sanction is necessary.® Thus, an amendment relat- 
ing to a fresh cause of action involving a fresh addition of parties and fresh reliefs 
against them requires the sanction of the Advocate-General.^ The Calcutta High Court 
has held in a recent decision® that where a representative suit relating to a trust has 
been instituted with the consent of the Advocate-General under this Section, no fresh 
consent is necessary in the case of each fresh addition of a party and that any member 
of the public who is interested in the trust may come in and carry on the suit or 
appeal, as the case may be, without obtaining a fresh sanction. Where sanction is given 
on the basis of a breach of trust and the plaintiffs seek amendment later by giving 
particulars of the breach of the trust, such amendment does not alter the nature of 
the suit and no sanction is necessary for such amendment.® 

Where the addition of a relief which is not sanctioned is made to reliefs which 
are sanctioned, the suit should not on that ground be dismissed but the portion covered 
by the sanction should bo heard and decided.^® The said additional prayer may be 

(’93) 1898 All W N 71 (71). (Suit dismissed for does not appear whether the addition altered the 
want of consent.) nature of the suit or not.) 

(’04)26 All 162 (165, 166). (Amendment not (’23) AIR 1928 Sind 85 (37) : 16 Sind L R 221. 
allowed.) (’20) AIR 1920 Mad 782 (735). (Plaintiff wishing 

(*06) 8 Bom L R 751 (755) : 80 Bom 608. (Amend- to withdraw scheme suit— Court may make some 

ment not granted.) defendants as plaintiffs and proceed with suit.)- 

(*95) 1895 All WN 2(2), (Suit dismissed for want (’12) 13 Ind Cas 282 (233) (Mad). (Plaintiff not 
of consent.) properly prosecuting case— Court can add other 

(’16) AIR 1916 Cal 49 (50). (Whether consent worshippers and proceed with suit.) 
required or not depends on the facts proved at 5. (’87) 2 Cal L Jour 448 (454). 
trial and plaintiff suing without consent takes 6. (’26) AIR 1928 Lah 717 (718). (Suit against 
a risk.) wrong trustees tried to be converted into suit 

(’89) AIR 1989 Rang 254 (255) : 1939 Rang L R against real trustee — Sanction is necessary.) 

140. (Sanction of Advocate-General applied for (’26) AIR 1926 Mad 970 (970). (Sanction obtained 
hut refused by latter on the ground of there being against a person not a trustee cannot avail 

no public trust— Still, if suit falls under this Sec- agafnst a real trustee subsequently.) 

tion, consent of Advocate-General is necessary.) (’30) 1930 Mad W N 456 (466, 469). (Sanction 

2. (*36) AIR 1986 Bom 412 (416). obtained only against one of the defendants. 

(’39) AIR 1939 Sind 13 (15) : 1 L R 1939 Kar 825. Appellate Court can direct case to stand over to 

(AIR 1931 Bom 83 relied on.) got sanction.)! 

3 . (’87) 10 Mad 185 (186). (’20) AIR 1920 Mad 238 (288). 

(’20) AIR 1920 Mad 134 (134) : 43 Mad 720. 7 . (’ll) 11 Ind Cas 726 (727) ; 86 Bom 168. 

(Plaintiffs having no necessary interest — Two 8. (’35) 62 Cal 1132 (1186). 

persons having interest added— Suit valid.) 9. (’07) 9 Bom L R 901 (902, 903). 

(’20) AIR 1920 Mad 183 (133, 134) : 43 Mad 707. 10. (’19) AIR 1919 Lah 82 (82) : 1919 Pun Re 

(Court can add parties to effectually dispose of Ro. 144. (Court cannot grant rdief not san- 
tho matters in dispute.) ctioned.) 

4 . (’25) AIR 1925 Cal 187 (190). (’07) 1907 Pun Re No. 110, p. 510. (Claim for 

(’26) AIR 1926 Mad 970 (970). (New sanction relief not sanctioned will not be entertained.) 

necessary if addition alters nature of the suit.) (’97) 21 Bom 257 (265). (Matter not sanctioned 
(*29) AIR 1929 Mad 635 (638). cannot bo enquired into.) 

(’27) AIR 1927 Rang 180 (180) : 5 Rang 268. (It (’23) AIR 1928 Bom 428 (428). 
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^Nf^ithdrawn^^ or struck ofif and no sanction is necessary therefor,^^ On the other hand, 
where sanction is given for certain reliefs and the plaintiffs institute the suit for soma 
only of the reliefs sanctioned, the suit as instituted will be materially different from 
that sanctioned originally and should, therefore, be rejected.^'"* 

Where sanction is granted to several persons, the suit cannot bo validly insti. 
tuted by some of them only. The suit as instituted must conform to the consent.^^ 
When once a suit has been validly instituted with the consent of the Advocate-General, 
it is a representative suit subject to all the incidents affecting suits in general and 
representative suits in particular and the requirement as to consent of the Advocate- 
General has no reference to any other stage than the institution of the suit.^^ 

The fact that a sanction has been obtained by the plaintiff from the Advocate. 
General is by itself no ground for framing a scheme in the suit.^® 

The motives actuating the persons who have obtained sanction do not affect 
the validity of the sanction.^^ 

26, Consent not necessary for appeal. — It has been held by the Privy 
Council that when sanction has been given by the Advocate-General to more than two 
persons to institute a suit under this Section, an appeal from the decision in such suit 
can be filed by one or some only of such persons and need not be filed by all of them, 
the reason being that sub-section 2 of this Section only applies to the instikition of a 
suit and not to the further stages of the suit.^ The decisions cited below^ are therefore 
no longer good law. 

In the undermentioned decision,® two persons who had obtained the consent of 
the Advocate-General sued under the Section and also filed an appeal against the deci- 
sion in such suit. Then, another person who was interested in the trust applied to 
the Court on the allegation that the two plaintiffs had been colluding with the defen- 
dant and praying that if they did not wish to prosecute the appeal she might be added 
as a party appellant on the record so that she might proceed with tho appeal. It was 
held by the Calcutta High Court that tho consent of tho Advocate-General was not 
necessary for this. 

See also the undermentioned case.^ 


27. Function of tho AdYOcate-General. — The position of the Advocate- 
General corresponds, by statutory enactments, to the position held by tho Attorney - 


(’01) 1901 Pun Ro No. 89, p. 803. (Court cannot 
grant relief not sanctioned.) 

11. (’27) AIR 1927 Mad 1083 (1034). 

12. (’10) 7 Ind Cas 92 (93) (Oal). 

13. (’26) AIR 1926 Mad 636 (638). 

(’88) 11 Mad 148 (150). 

14. (’27) AIR 1927 Lah 382 (883). (Two persons 
out of three who have got sanction cannot act.) 

(’26) AIR 1926 Sind 1 (1. 2). (Except in case of 
death or collusion or the like, when they must 
he party defendants.) 

(’38) AIR 1938 P 0 184 (186) : 66 Ind App 198 : 
I L R (1938) Lah 383 ; 32 Sind L R 749 (P 0). 

15. (’.38) AIR 1938 P 0 184 (186) : 66 Ind App 
198 : 1 L R (1938) Lah 383 ; 32 Sind L R 749 
(PC). (The requirement does not apply to appeal.) 

16. (’28) AIR 1928 Mad 401 (402). 

17. (*88) 12 Bom 247 (269). 

(’30) AIR 1930 Mad 129 (131) : 63 Mad 223. 


Note 26 

1. (’38) AIR 1938 P C 184 (186) : 66 Ind App 
198 : I L R (1938) Lah 383 : 32 Bind L R 749 
(P C). (Reversing AIR 1935 Lah 261— View of 
Jai Lai, J. in A I R 1935 Lah 261 that in such 
cases tho plaintiffs must be treated as one plaintiff 
so that 0. 41 R. 4 does not apply, not accepted.) 

2. (’27) AIR 1927 Lah 382 (383). 

(’25) AIR 1926 Sind 1 (1). 

3. (’35) 62 Cal 1132 (1136). 

4. (’86) AIR 1936 Lah 861 (362). (Suit by resi- 
dents of a certain locality for declaration that de- 
fendant was not lawful mutawalli of the mosque 
situated in the locality, for his removal and tho 
appointment of a new mutawalli and for rendi- 
tion of accounts— Suit dismissed by Subordinate 
Judge — On appeal District Judge concurring 
with Subordinate Judge in his conclusions but 
in interests of the trust itself, settling a scheme 
— Held that the sanction of the Collector was 
not necessary.) 


Seoeon 
Notes 2S-2T 
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Seotlon 92 General in England.^ He can himself initiate proceedings as well as grant sanctio^T^^ 

Motes 27*28 to others.^ 

T)i 0 powers of the Advocate-General under Section 539 of the old Code were 
conferred on the Collector by a Government Resolution. And, by virtue of Section 167 
of this Code, the powers so conferred under the old Code operate under the present 
Code also.^ The Collector can, in the mufifasil, thus exercise the powers of the Advocate- 
General under this section.’* 

The functions of the Advocate-General or the Collector under this Section cannot 
be delegated to, or exercised by, others. The reason is (that is the object of empowering 
them is) that the duties to be discharged by them are of a special nature which require 
anxious consideration by the very persons empowered. An Assistant Collector dis- 
charging the functions of the Collector in certain matters, cannot exercise the power of 
granting sanction under tlie Section.® But a sanction gi-anted by tlio Collector is valid 
though it is signed by the Sheristadar "by order” of the Collector.® 

28. Parties to a suit under the Seotlon. — It is a general principle to be 
remembered in dealing with cases under this Section that the grant of reliefs against 
third parties is outside the scope of the Section.* The reason is two-fold — firstly, the 
object of the Section is to protect trustees from vexatious and hamssing suits and not 
to protect trespassers and third parties from suits against them;^ secondly, a relief 
against a third party is not one of the reliefs specified in the Section and cannot be 
brought within the words "such further or other relief” which should be construed 
ejusdem generis with the preceding clauses, and not as including reliefs wholly outside.® 

It follows as a consequence that in a suit under Section 92, no relief such as the 
recovery of possession, or ejectment or rendition of accounts can be granted against 
third parties such as trespassers or alienees of the trust properties;^ and vice versa a 


Note 27 

1. (’06) 80 Bom 474 (476). 

{’94) 17 Mad 462 (465) (F B), 

2. (’94) 17 Mad 462 (466) (F B). 

3. (’15) AIR 1916 Bom 38 (38) : 39 Bom 580. 

4. (’14) 24 Ind Cas 712 (714) : 7 Siud L R 129. 

(’10) 8 Ind Cas 1160 (1160) : 1910 Pun ReNo. 104. 

5. (’ll) 10 Ind Gas 803 (804) : 36 Bom 243. 

6. (’28) AIR 1928 Mad 206 (206). 

Note 28 

1. (’17) AIR 1917 Mad 112 (119, 120) : 40 Mad 
212 (F B). (Suit with leave under 0. 1, R. 8 
against committee of management (not trustees) 
and against archakas for declaration that 
transfer by committee to archakas of right to 
collect and receive oftcrings by pilgrims is in- 
valid.) 

(’32) AIR 1932 Rang 132 (135) : 10 Rang 342. 

(’16) AIR 1916 Sind 60 (61) : 10 Sind h R 12. 
(Order for accounts and inquiries against third 
parties cannot be granted under the Section.) 

(’12) 17 Ind Cas 586 (687) (Mad). (Restriction 
imposed by Section is confined to cases where a 
person sued is a trustee.) 

(’10) 8 Ind Gas 926 (928) : 4 Sind L R 152. (Suit 
for accounts against third parties.) 

(’93) 16 Mad 81 (32). 

(’36) AIR 1936 Mad 449 (461). 

(’87) AIR 1937 Sind 230 (232) : 31 Sind L R 510. 
(Clause (h) does not make Section applicable to 


suits against strangers.) 

(’38) AIR 1938 Gal 278 (281). 

2. (’14) AIR 1914 Cal 356 (357) : 41 Cal 749. 

3. (’28) AIR 1928 P 0 16 (19) : 58 Ind App 96 : 
65 Cal 619 (P C). 

(’06) 28 All 112 (120). (Suit against alienee is not 
of the nature specified in Section 92.) 

(’13) 19 Ind Cas 973 (974) (All). (Ejectment of 
trespasser.) 

4. (’14) AIR 1914 Oudh 237 (237). (Suit for pos- 
session against trespasser.) 

(’32) AIR 1932 Rang 132 (135) : 10 Rang 842. 
(Addition of such claim would make the suit 
bad for misjoinder both of parties and causes of 
action.) 

(’92) 1892 Pun Re No. 66, p. 243. (Suit by wor- 
shipper to contest alienation of trust property.) 

(’13) 19 Ind Cas 740 (744) (Mad). (Suit for remo- 
val of trustee and possession from alienee is not 
within Section.) 

(’28) AIR 1928 All 33 (33) : 50 All 165. (Suit for 
possession against trespasser.) 

(’ll) 12 Ind Gas 30 (31) : 85 Bom 470. 

(’21) AIR 1921 All 116 (117). (Suit for possession 
against trespasser.) 

(’13) 19 Ind Cas 973 (974) (All). (Ejectment of 
trespasser.) 

(’84) 8 Bom 365 (367). (Recovery of possession.) 

(’ll) 12 Ind Cas 677 (578) ; 36 Bom 29. (Eject- 
ment of trespasser.) 
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for such reliefs against such third persons can be brought in the ordinary manner 
without following the procedure under Section 92.^ But even in such a case it is only 
a person, entitled to me that can bring such a suit and not anyone by reason of his 
merely being a member of the public.® Thus, a mere worshipper cannot sue for posses- 
sion of the trust properties, from an alienee thereof or from a trespasser.^ It is only a 
trustee or a manager of the trust that can bring such a suit.® A member of the 
community may, however, bring a suit under 0. 1 R. 8 as representing the whole 
community for a decree for possession in favour of the trustee.® But it has been held 


(1900) 24 Bom 170 (181). (Recovery of possession 
from stranger.) 

(*12) 17 Ind Gas 666(666) ; 37 Bom 96. (Do.) 

(’06) 2 Gal L Jour 481 (436, 438). (Ejectment of 
trespasser ; Dissenting from 24 Gal 418.) 

(’99) 21 All 167 (188)( (Ejectment of trespasser.) 
(’18) AIR 1918 Gal 5 (7) (SB). (Do.) 

(’16) AIR 1916 Gal 935 (935) : 42 Gal 1135. 

(’90) 1890 Pun Re No. 122, p. 396. (Suit by 
plaintiff as lawful mahant against alleged tres- 
passing mahant.) 

(’24) AIR 1924 Lah 131 (132) : 4 Lah 296. (Pos- 
session from trespasser.) 

(’93) 16 Mad 31 (32). (Suit by disciples of mutt 
with the real object of ejecting trespasser is out- 
side the Section.) 

(’25) AIR 1925 Pat 644(547) : 4 Pat 741. (Suit by 
trustee against nou-trustoo for possession and 
accounts.) 

(1900) 3 Oudh Gas 299 (305). (Suit by mahant 
against late mahant as trespasser for possession.) 
(’ll) 10 Ind Gas 712(713) : 14 Oudh Gas 66. (Pos- 
session against trespasser.) 

(’06) 28 All 112 (119, 120). (But the decree can 
direct the trustee to get possession of the pro- 
perty by suit.) 

(’16) AIR 1916 Mad 979 (980). (Possession from 
alienee.) 

(’21) AIR 1921 Mad 403 (403). (Suit by trustee 
against dismissed trustee in possecssiou.) 

(’32) AIR 1932 Mad 234 (236) : 55 Mad 549. (Roco* 
very of trust property from alienee.) 

(’13) 20 Ind Gas 37 (38) : 35 All 459. (Suit for decla- 
ration of muttawalliship and to eject trespasser.) 
(’06) 33 Gal 789 (805). (Previous cases referred to.) 
(’92) 1892 All W N 9 (10). (Suit by Mahomedan 
interested in trust in respect of tresjiass thereto.) 
(*15) AIR 1915 Mad 517 (517). 

(*97) 24 Gal 418 (423). (The vie,v that claim to 
eject alienee could be added has been dissented 
from in later decisions of the same Gourt : See 
foot-note (10).) 

(’38) AIR 1938 Gal 278 (281). (Lessee from trustee.) 

5 . (’82) 4 Mad 157 (159). 

(’32) AIR 1932 Mad 234 (235, 237) : 55 Mad 649. 
(’19) AIR 1919 Lah 190 (191). (Suit to have alie- 
nation by manager of trust set aside.) 

(’99) 22 Mad 223 (228). 

(’21) AIR 1921 All 116 (117). 

(*23) AIR 1923 All 120(121) : 45 All 215. (Suit by 
idol against trespassers.) 

(’23) AIR 1928 All 319 (819) : 45 All 335. 

(’85) 1885 Pun Re No. 94, p. 207. (Suit to sot 
aside alienation of trust property by dismissed 
trustee.) 


(’25) AIR 1925 All 683 (684) : 47 All 770. 

(’91) 15 Bom 148 (151). (Ejectment of persons in 
wrongful possession.) 

(’94) 18 Bom 721 (731, 732). (Suit by trustees to 
eject defendant.) 

(’ll) 11 Ind Gas 86 (37) : 33 All 660. 

(’93) 20 Gal 810 (816). (Dissenting from 11 Gal 33.) 
(’ll) 12 Ind Gas 668(669): 5 Sind L R103. (Suit 
against alienee from trustee for declaration that 
the alienation is null and void.) 

(’92) 15 Mad 241 (246). (Suit by trustees against 
trespa.ssers.) 

(’37) AIR 1937 Rang 483 (484). 

6 . (’68) 10 Suth W R 458 (459). 

(’89) 11 All 18 (26). (Suit by a mere member of 
the public.) 

(’94) 17 Mad 143(144). (Manager or trustee is the 
proper person to sue to eject trespasser.) 

(*03) 26 Mad 450 (453). (Appointed trustees will 
bo entitled to sue for possession person whose 
title to administer the trust is negatived.) 

(’31) AIR 1931 Gal 281(282). (Gourt cannot order 
substitution of parties so as to evade the Section.) 

7 . (’25) AIR 1925 Rang 294 (294) ; 3 Kang 213. 
(’26) AIR 1926 Lah 425 (425). 

(1900) 23 Mad 99 (100). 

(’26) AIR 1926 Mad 280 (280). 

(’19) AIR 1919 Lah 56 (57). 

[But see (’32) AIR 1932 Lah 394 (395). 

8 . (’19) AIR 1919 Lah 56 (57). 

(1900) 23 Mad 99 (100). 

(’90) 1890PunKeNo.l22,p.395. (Suit by plaintiff 
as lawful mahant against mahant appointed by 
worshippers for possession.) 

(’78) 3 Bom 84 (88). 

(’99) 1 Bom L R 649 (658) : 24 Bom 170. 

(’23) AIR 1923 Mad 276 (278). 

(*38) AIR 1938 Pat 394 (395). (Hence, where pro- 
perty of a public endowment has been alienated 
by the shobait, the remedy, so far as the pnldic 
is concerned, is to secure the removal of the 
shebait by proceeding under S. 92 and then to 
get another shobait appointed who would then 
have authority to represent the idol in any suit 
for recovery of the property.) 

[But see (’19) AIR 1919 Lah 190 (191). (Any 
person interested can sue.)] 

9. (’19) AIR 1919 Gal 179 (180, 181). 

(’18) AIR 1918 Mad 464(464): 41 Mad 124. (Dis- 
ciples of a mutt suing under 0. 1 R. 8 for reco- 
very of alienated property.) 

’13) 19 Ind Gas 973 (974) (All). 

’17) AIR 1917 Mad 112 (113) : 40 Mad 212 (PB). 
(’28) AIR 1923 Mad 276 (277). 


Sdotion 92 
Note 28 



790 


PUBLIC OHABITIBS 


iSeotlon 92 
ir9«6 28 


by the Oaloutta High Court in the undermentioned case^^ that where a stranger reoeiveg 
property which he knows to be part of the trust estate, he is a constructive trustee and 
relief against him can be claimed in a suit under this Section. 

It would seem to logically follow from the principle that no relief can be 
granted against third parties under this Section, that such third parties are not neces- 
sary or proper parties to the suit. There has, however, been a divergence of opinion on 
the point, and at least four different views have been expressed — 

(a) The Calcutta High Court has held that it is not competent to the Court 
^ to implead an alienee at all in the suit.^^ The High Court of Bangoon 
also has held that strangers to the trust are not proper or necessary 
parties to a suit under this Section and that in such a suit the plaintiffs 
who have wrongly impleaded third parties cannot pray in aid the 
provisions of 0. 1 R. 3 or 0. 1 R. 10.^* 

{h) The Madras High Court has hold that an alienee cannot be made a party 
to the suit^^ against his will but may, if he himself desires it, be made 
a party If he is impleaded against his will, the suit should bo dismissed 
against him.^® Even if he is a party the Court is not bound to decide 
whether the alienation in his favour is binding on the institution.^® In a 
later decision, the Madras High Court has hold that an alienee of the 
trust property though not a necessary party is a proper party to the suit 
under this Section. 

(c) The Allahabad High Court has held that the alienee though not a necos- 

sary party^® is a proper party to the suit^® and any decree pissed in the 
suit will be binding on him.®® 

(d) The Bombay High Court has held that the alienee is a necessary party to 
the suit and that suit could not be decided in his absence. Yet ejectment 
decree was not passed against him oven though ho was a party 

It must not, however, bo inferred from the above discussion that no suit can bo 
brought against third parties undor this Section unless they aro trustees de jure or de 
facto or de son tort. It is only when a relief outside the Section is asked for (such as 
possession or ejectment) against a third party that it cannot be granted. A suit for a 
scheme or for the appointment of a new trustee or for directions, can, and sometimes 

10 . (’35) AIR 1935 Gal 805 (809): 63 Oal 74. 

[See also (’37) AIR 1937 Sind 230 (232) : 31 Sind 

L R 510. (Person in possession asserting pro- 
perty as his but admitting that he is executing 
trust — Such person is trustee either construc- 
tive or de son tort and in either case he is not 
a stranger.)] 

11 . (’18) AIR 1918 Oal 5 (7) (SB). (Reversing 
decision of (Treaves J. in AIK 1916 Cal 935 ; 42 
Cal 1135.) 

(’06) 33 Oal 789 (805). 

(*05) 2 Cal L Jour 431 (439). (Dissenting from 
^ 24 Oal 418.) 

(’32) AIR 1932 Fat 33 (52) : 11 Pat 288. 

(’38) AIR 1938 Oal 278 (281). (In a suit for the 
removal of a trustee under S. 92, the ijaradar 
from the trustee is not a necessary party and as 
it is not possible to grant any relief against him 
in a suit under S. 92 it is not proper that he 
should be joined as a party at all.) 

12 . (’32) AIR 1932 Rang 132(135): 10 Rang 342. 

13 . (’16) AIR 1916 Mad 979 (980). (Court can- 


not make declaration or decree for possession 
against alienee.) 

(’14) AIR 1914 Mad 708 (711) : 38 Mad 1064. (It 
is doubtful if alienees or trespassers of trust pro- 
perty aro parties to the suit.) 

14 . (’15) AIR 1916 Mad 517 (518). 

(’18) AIR 1918 Mad 1071 (1071, 1072). (Some of 
the trustees >vho claim hereditary trusteeship are 
entitled to be added as parties.) 

15 . (’15) AIR 1916 Mad 617 (517, 618). (Alienee 
not bound by decree in suit against trustee.) 
[See (’16) AIR 1916 Mad 979 (980).] 

16 . (’18) AIR 1918 Mad 1179 (1182). 

17 . (’36) AIR 1936 Mad 449 (456). 

18 . (’25) AIR 1925 All 759 (761) : 47 All 867. 
(’98) 20 All 46 (49). 

19 . (’26) AIR 1925 All 769 (761) : 47 All 867. 
(’25) AIR 1925 All 683 (686) ; 47 All 770. 

(’06) 28 All 112 (116, 119). 

20 . (’ll) 11 Ind Gas 218 (219) : 33 All 752. 

21. (’ll) 12 Ind Oas 30 (31) : 35 Bom 470. 
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%oaii only be brought against persons in possession of trust property, who either claim 
the same as their own, or who deny the validity of the trust.^^ Otherwise, it will lead 
to this, namely, that no suit can be brought under this Section in a case where all the 
trustees are dead or refuse to act. 

Where an alienee is made a party and a declaration is granted against the 
alienee and the latter appeals therefrom, the trustee is not a necessary party to the 
appeal as a relief could be granted to the alienee in appeal without the presence of the 
trustees.*® 

Under 0. 1 B. 10, a Court can join the Advocate-General as a party to a suit 
brought by persons interested under S. 92, in order to effectually and finally adjudicate 
upon the questions relating to the administration of the trust.*** See also the undermen- 
tioned decision.*® 


29. Compromise of suit. — In earlier decisions of the Calcutta High Court 
it was held that as long as the question whether the endowment is a public one or not 
is still in dispute, or if it is proved that the endowment is a public one, a suit under 
Section 92 cannot be compromised.^ This view has boon dissented from in a later 
decision of the same Court. It was there held that 0. 23 of the Code does not exclude 
suits under this Section and that there is nothing in law to prevent the Court from 
passing a compromise decree.* The Madras High Court has assumed the correctness of 
this view but holds that a compromise under which any portion of the trust properties 
is given to a stranger ought not to bo sanctioned by the Court.® See also the case cited 
below."* 


30. Abatement of suit. — Before the decision of the Judicial Committee in 
Baja Anand Bao v. Bamdas Dadurani^ there was a conflict of decisions as to 
whether, whore one of the two plaintiffs dies, the suit abates unless some other 
person who has the necessary interest and who has obtained the reriuired sanction is 
brought on record in his place. The Allahabad High Court held that it did,* while the 
Madras High Court and the Chief Court of the Punjab held that it did not abate, on 
the ground that the suit is a representative one instituted on behalf of all the persons 
interested in the trust, and that the Court could add parties even without their 
obtaining the sanction of the Advocate-General.® According to the Oudh Judicial 


22. (’23) AIR 1923 Mad 376 (377) : 46 Mad 300, 
(Heir-at-law in possession of trust property is a 

proper party.) 

(’27) AIR 1927 Mad 710 (712). 

(’24) AIR 1924 Bom 518 (520). (Claim for accounts 
and directions against defendants in actual 
management.) 

^’11) 12 Ind Oas 30 (31) : 85 Bom 470. 

(’19) AIR 1919 Mad 439(440) : 60 Ind Oas 68(68). 
(’24) AIR 1924 Pat 657 (660) ; 3 Pat 842. 

(’ll) 9 Ind Gas 358 (358) (Bom). 

(’07-08) 4 Low Bur Rul 183. 

(’91) 16 Bom 612 (621, 622). 

(’89) 11 All 18 (22, 25) (FB). 

23. (’14) AIR 1914 Mad 708(711) : 38 Mad 1064. 

24. (’20) AIR 1920 Mad 133 (133) : 43 Mad 707. 

25. (’37) AIR 1937 Oudh 229 (232): 13 Luck 255. 
(In a suit under S. 92, Civil Proc^ure Code, for 
settling 3. scheme for a trust, it is necessary to 
implead as a defendant a person who is not 
merely a beneficiary but is a near relation of the 
founder of the trust and has got the necessary 
qualification which, under the terms of the 


trust-deed, entitles, him to be made a trustee, in 
order to enable the Court effectually and com- 
pletely to adjudicate upon and settle all questions 
involved in the suit.) 

Note 29 

1. (’16) AIR 1916 Cal 193 (194). 

2. (’25) AIR 1925 Cal 187 (189). 

3. (’19) AIR 1919 Mad 659 (GGl). 

4. (’39) AIR 1939 Rang 108 (109) : 1938 Rang 
L R 252. (Suit relating to public charity— Casa 
involving allegations of serious breaches of trust 
by trustees — It is improper to allow collusive 
compromises between plaintiffs and defendants. 
It is Ijetter if Advocate-General is brought on 
record in all such cases.) 

Note 30 

1. (’21) AIR 1921 P 0 123 (124) : 48 Cal 493 : 17 
Nag L R 37 : 48 Ind App 12 (P C). 

2. (’15) AIR 1915 All .59 (59) ; 37 All 296. 

3. (’33) AIR 1983 Mad 854 (854, 855) : 57 Mad 
153. (Two out of three plaintiffs dropping out 
after filing of suit.) 
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guftthm 98 OommisBioner's Court, the necessity for co-operation of two or more persons is confined#'^ 
HetM 80-88 to the institution of the suit, and therefore when one plaintiff dies, the surviving 
plaintiff can alone carry on the suit or Appeal.^ 

The Judicial Committee, in the abovomentioned case, has held that a suit 
under Section 92 is not prosecuted by individuals for their own interests but as 
representatives of the general public, and that such a suit does not fail on the death of 
the parties who originally filed the suit.® The Allahabad view therefore seems to be 
no longer law.® 

Where in a suit under this Section against a trustee, the defendant trustee 
dies, the question whether the suit abates depends upon the relief claimed in the suit. 

If the relief claimed is solely the removal of the trustee, the suit will, of course, abate. 
But if, in addition to the removal, other reliefs, such as the framing of a scheme, are 
prayed for, the suit will not abate but will survive against the successor. in-office of 
the deceased defendant.^ 


31. Suit, if can be brought in forma pauperis. — The provisions of 0. 33 
of the Code could not have been intended by the Legislature to be combined with 
those of Section 92 and therefore a suit under Section 92 cannot be instituted in 
forma pauperis especially when the plaintiffs* intention to sue as paupers was not 
brought to the notice of the Advocate-General before granting sanction.^ 

82. Suit under the Section need not be contentious. — Section 539 of the 

old Code did not contain the words “whether contentious or not’* but it was never, 
theless held by the Calcutta and Madras High Courts that a suit under that Section 
need not be contentious.^ The said words have been now introduced in the present 
Section in order to give effect to those decisions and to make the Section clearer. 


S3. Section is mandatory — Sub-section (2). — Under the Code of 1859 
there were no special provisions for the institution of suits relating to public charities. 
Suits, therefore, relating to such matters could under that Code be brought in the 
ordinary Courts by certain persons as plaintiffs. For instance, persons who wore 
appointed to supervise over trustees could sue for their removal for misconduct, in the 


(’25) AIK 1925 Mad 244 (244). 

(17) AIR 1917 Mad 389 (390) : 40 Mad 110. 

(18) AIR 1918 Lah 140(147): 1918 Pun Re No. 97. 

4. (15) AIR 1915 Oudh 181 (182). 

5. (*21) AIR 1921 P C 123 (124) : 48 Cal 493; 17 
Nag L R 37 : 48 Ind App 12 (P C). (Suit for 
appointment of new trustee — Defendant dying 
—Scheme can be ordered.) 

{See also (’38) AIR 1938 P C 184 (186) ; 65 Ind 
App 198 : I L R (1938) Lah 383 : 32 Sind L R 
749 (P C).] 

6. (’34) AIR 1934 All 1 (2) : 65 All 687. (Plain- 
tiifs appellants — Death of one after institution 
of appeal.) 

{See also (’36) AIR 1936 Lah 361 (361). 

(’37) AIR 1937 Pat 149 (151). (Parties permit, 
ted by Court to sue or to sued in representa- 
tive capacity — Death of some parties during 
pendency of suit or appeal — Suit or appeal docs 
not abate by failure to bring on record the 
legal representatives of such persons, within 


time — Court can permit parties to proceed with 
suit or appeal against remaining parties — Pro- 
visions of 0. 22, Civil P. C., cannot bo made 
applicable to suits or appeals in representative 
capacity under Section 92, or 0. 1 R. 8 of the 
Code.) ] 

7. (’26) AIR 1926 Mad 162 (163) : 48 Mad 688. 
(Prayer for removal of trustee and for scheme — 
Death of defendant— Suit does not abate — 
Scheme is not an ancillary relief to removal.) 
(’34) AIR 1934 Pat 443 (446). 

(’34) AIR 1934 All 315 (817). 

(’16) AIR 1916 Mad 318 (320). 

(’25) 91 Ind Cas 106 (108) (Mad). (Suit for re- 
moval of trustee and for scheme — Scheme not 
pressed — Suit abates on death of trustee.) 

Note 31 

1 . (’12) 14 Ind Cas 731 (732) ; 15 Oudh Cas 202. 

Note 32 

1 . (’93) 20 Cal 810 (817). 

(’91) 14 Mad 186 (222). 
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ordinary Courts^ and members of a community could, under Section 30 (0. 1 B. 8 of 
the Code), bring a representative suit also in the ordinary Courts for declarations, etc., 
^ith reference to the trust.* Section 639 was introduced for the first time by the Code 
of 1877 and was repeated in the Code of 1882, but there was no provision therein 
corresponding to sub-section (2) of the present Section. (Section 539 of the Code of 
1877, moreover, did not apply to religious trusts or to trusts which were religious as 
well as charitable.*) 


There was consequently a conflict of opinion whether Section 539 was manda- 
tory or whether it was merely a directory and an enabling provision, having no 
restrictive effect on any independent rights of suit.^ It was with a view to settle this 
conflict that the Legislature introduced sub-section (2) of the present Section, clearly 
removing the classes of suits specified therein from the cognizance of ordinary Courts, 
and constituting a special tribunal for the trial thereof.* The cases before 1908, there- 
fore, holding that the Section was only an enabling one which did not bar independent 
rights of suit, in regard to the reliefs specified in the Section, are no longer good law.® 


In considering if the Section is applicable, it is not merely the right of the 
plaintiff that must bo looked into but also the nature of the relief claimed and if that 
is one specified in the Section the direction laid down in the sub-section (2) must be 
obeyed.^ Thus, a District Judge cannot order the suspension or removal of a mahant 
on a mere report instead of in a suit as required by this Section.® A suit does not 
cease to be one under Section 92 and subject to its mandatory provisions simply 
because reliefs not withiia the Section are claimed in addition to reliefs within the 
Section.® And conversely, the fact that some of the reliefs asked for in the plaint 
cannot be granted on account of the absence of the consent in writing of the Advocate- 
General, would not disentitle the plaintiff to the other reliefs.^® 

The sub-section which speaks of a suit claiming any of the reliefs specified in 
sub-section 1 must be read with the latter sub-section and if it is so read, it follows 
that it is not every suit in which any of the reliefs specified in sub-section 1 is claimed 


Note 33 

1. (’98) 21 Mad 406 (408). (Suit by general trustee.) 
(’07) 29 All 27 (28). 

2. (’06) 33 Cal 905 (907). 

3. (’82) 5 Mad 383 (384). 

(’85) 11 Cal 33 (36, 37). 

(’83) 5 All 497 (500). 

4. (’07) 29 All 27 (28). (Scctio i does not affect 
independent rights of suit.) 

(’89) 11 All 18 (22, 23, 25, 26, 27). (Suit by wor- 
shippers for directions in the nature of scheme 
and for declaration is one falling under S. 539 
and is not maintainable without sanction.) 

(’98) 21 Mad 406 (408, 409). (Section 539 is only 
an enabling one.) 

(’91) 14 Mad 1 (15). (Do.) 

(’84) 8 Bom 432 (451). (Section 539 is directory 
only.) 

(*06) 33 Gal 905(910). (Section is not mandatory.) 
(’06) 83 Cal 789(801,803). (Section 539 is not res- 
trictive but cumulative.) 

(’07) 1 SindLR 155(158). (Section 539 is directory.) 
(’92) 16 Bom 626 (628). (Section 539 is mandatory. ) 
(’85) 11 Cal 33 (86). (Do.) 

(’97) 21 Bom 48 (51, 62). (Do.) 


5. (’12) 13 Ind Cas 264 (266) : 5 Sind L B 184. 
(’19) AIK 1919 Low Bur 56 (57). 

(’13) 20 Ind Cas 767 (767) (Mad). 

(»18) AIR 1918 Mad 1179 (1181). 

6 . (’25) AIR 1925 Pat 544 (547) : 4 Pat 741. 

(’25) AIR 1925 Rang 294 (294, 295) ; 3 Rang 213. 

7. (’19) AIR 1919 All 203 (205). 

(*33) AIR 1933 Mad 70 (70, 71). 

(*17) AIR 1917 Cal 678 (678). (S. 92 cannot be 
avoided by persons having no interest in the 
trust on suing as representing "the whole Hindu 
population.”) 

(’15) AIR 1915 Bom 38 (40) : 39 Bom 580. 

(’18) AIR 1918 All 2 (8) : 41 All 1. 

(’18) AIR 1918 Mad 1179 (1181). 

(’27) AIR 1927 All 526 (629) : 49 All 191. (Suit 
against trespasser — Question of breach of trust 
and nature of property would not arise.) 

(’15) AIR 1915 Mad 915 (916). (Suit not under 
S. 92 — No sanction is necessary.) 

[See (’35) AIR 1935 Mad 825 (826) : 58 Mad 
988 (F B). (Whether suit falls under Sec. 92 
depends upon nature of reliefs sought and not 
on character plaintiff sues in.) ] 

8 . (’18) AIR 1918 All 218 (219). 

9. (’18) AIR 1918 Mad 1179 (1181). 

10. (*88) AIR 1988 Pat 246 (248) : 13 Pat 65. 
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SaotioaM that requires the sanction of the Advocate-General but that such sanction is necessary ' 
XotM 88*84 only in the case of those suits in ^hich besides the relief claimed being covered by 
sub-section 1, the suit is brought in a repiTesentative capacity on behalf of the public.^^ 
See Note 7 supra. 

The proper remedy for obtaining any of the reliefs enumerated in the Section 
under the circumstances mentioned therein is by a suit instituted with the consent of 
the Advocate-General. Hence, in such cases an application made without the consent 
of the Advocate-General cannot be treated as permissible under the Section.^^ 

Disputes having arisen regarding the management of a public charity, the 
matter was referred by the parties to arbitration. The arbitrator drew up an award 
stating his conclusions about the management and framing a scheme. One of the 
parties filed a suit for the award being made a decree of the Court. It was held that 
the suit was precluded by the terms of sub-section 2 because, by embodying the award 
in a decree of Court the Court would be practically framing a scheme for the manage- 
ment of the institutions in question and it would be an evasion of the provisions of the 
Section to allow it to be done under the guise of an award when the procedure pres- 
cribed by the Section had not been complied with. It was also held that the award 
not having exceeded the terms of the reference, it was not open to the Court to 
separate such portions of the award as related to reliefs contemplated by this Section 
and limit the decree to the rest of the portions thereof.^* 

There is, however, a saving in respect of suits coming under the Religious 
Endowments Act. Where, therefore, a suit comes under both Section 92 and under 
the Religious Endowments Act, the plaintiffs have the choice of proceeding under 
either provision though they may not proceed under both.^* (In this connexion, see 
Note 4.) 


34. Execution of scheme decree. — Under the old Code a decree under 
Section 539 was held enforceable by way of execution under Section 260 of that Code, 
and the misconducting trustee could be both imprisoned and his property attached.^ 
The application, however, had to conform to the requirements of Section 260 ; other- 
wise it was liable to be rejected.^ That Section provided the procedure for enforcing a 
decree for the specific performance of a contract or for restitution of conjugal rights or 
**for the performance of, or the abstention from any other particular act*' and it was 
held that the enforcement of the scheme decree came under those words. 


The corresponding Section under this Code, namely 0. 21 R. 32 has omitted 
the italicised words and inserted instead “or for injunction.” 

The views expressed in cases under the new Code are not all harmonious. It is 
generally agreed that a decree under Section 92 is of a merely declaratory nature and 
where that is so, there is nothing to enforce in execution,^ It is also agreed that a 


11. (’88) AIR 1988 Mad 92 (94) : I L R 1988 
Mad 89. 

12. (’87) AIR 1937 Oudh 381 (384) ; 13 Luck 623. 
(Death of mutw'allis of wakf appointed by Court 
in fiuit under Sec. 92 — Applications by some 
persons for their own appointment — Wakf pro- 
perty actually in possessioii of certain persons 
who were managing it as mutwallis — Applica- 
tions not maintainablo^Suit under Section 92 
is necessary.) 

13. (’89) AIR 1989 Mad 170 (172). 

14. (’14) AIR 1914 Mad 598 (698, 694): 87 Mad 184. 


(*18) AIR 1918 Mad 1179 (1181). 

Note 34 

1. (1900) 24 Bom 46 (49). 

(’05) 28 Mad 319 (327). (Directions in scheme 
can be enforced in execution.) 

2. (’95) 19 Bom 84 (36). 

3. (*28) AIR 1928 Mad 61 (64). 

(’26) AIR 1926 Mad 659 (660). (There was nothing 
to execute in that case though it purports to 
follow AIR 1924 Mad 869.) 

(’26) AIR 1926 Mad 665 (655). 
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provision in a scheme for the removal of a trustee is ultra vires and on that ground 
cannot be enforced in execution.^ But there is a difference of opinion as to whether a 
scheme decree containing clauses amounting to a direction to the defendant to 
perform some duty cannot be enforced in execution. In Banganatha v. Krishnasami^ 
the Madras High Court held that once a scheme is asked for and framed, there was 
nothing more to be done, and that no further remedy provided in the scheme can be 
enforced in execution. The same Court in later cases^ has dissented from that view 
and hold that the question whether a scheme decree is executable or not depends upon 
the intention of the decree and where the directions in the scheme are intended to be 
enforced in execution, they can bo so executed. The Bombay and Rangoon High Courts 
and the Nagpur Judicial Commissioner’s Court appear to hold tho sarno viow.^ The 
Madras High Court has, in its recent decisions,® affirmed the view in Banganatha v. 
Krishnasami above cited. 

Tho High Court can modify or alter rules framed under a scheme® but the 
scheme itself cannot be modified in execution proceedings.'® 

A person not a party to the suit under Section 92 and not having the same 
interest with tho plaintiffs, but claiming certain rights under tho decree, cannot apply 
for enforcement of tho decree." 

35. Arbitration. — The Court has no jurisdiction, in a suit under this Section, 
to entertain an application for filing an award or for referring the matter to arbitration.' 
The reason is that the matter is one not merely concerning the parties, but is one in 
which the State is interested and consequently the scheme should be considered and 
framed by tho Court itself? It is the prerogative of the Crown to protect the interests 
•of infants, lunatics and charities and it cannot therefore bo delegated.® 

36. Appeal. — An appeal lies from a scheme decree, as in tho case of other 
decrees under Section 96 of the Code. An order of a District Judge on an application 


[See also (’35) IS Nag L Jour 110 (115). (Schomo 
framed there was no executable decree.)] 

4. (’26) AIR 1926 Mad 559 (560, 561) ;49 Mad 580. 

(’26) AIR 1926 Mad 130 (130). 

[See (’37) AIR 1937 Lah 490 (491). (Scheme 
decree — Decree not providing for removal of 
mahaut on failure to perform conditions — 
Mismanagement by mahant — Application for 
execution is not competent for removal of 
mahant.) ] 

5. (’24) AIR 1924 Mad 369 (370, 371): 47 Mad 139. 
[See (’33) 1933 Mad W N 183 (184, 185). (AIR 

1924 Mad 369, Followed.)] 

6. (’28) AIR 1928 Mad 61 (64). (Dissenting from 
AIR 1924 Mud 869 and coming in line with its 
older view in 28 Mad 319.) 

(’32) AIK 1932 Mad 41 (44) : 54 Mad 845. (Direc- 
tion for delivery of trust property and money to 
new trustees.) 

(’81) 60 Mad L Jour 178 (178). (Do). 

7. (1900) 24 Bom 45 (49). 

(’26) AIR 1926 Nag 326 (327). (Direction in 
scheme decree can he enforced in execution.) 
[See (’38) AIR 1938 Rang 863 (364). (Where 
orders are passed merely for carrying out a 
scheme, they are orders in execution and appeal- 
able under Sec. 47.) ] 

^8. (’36) AIR 1936 Mad 581 (532, 583) : 59 
Mad 751. 


(’37) AIR 1937 Mad 326 (.327). (Where a decree 
provides for a scheme the proper way of dealing 
with such decree is to separate the scheme part 
from tho rest of tho decree and when that is 
done, no provision in the scheme part is execut- 
able, whether it is directory or doclaratorv.) 

(’38) AIR 1938 Mad 256 (256). 

9. (’26) AIR 1926 Bom 179 (186). 

10. (’14) AIR 1914 Low Bur 226 (228). 

11. (’91) 14 Mad 57 (60, 61). 

Note 35 

1. (’10) 6 Ind Cas 219 (223) ; 32 All 503. 

(’37) AIR 1937 Sind 174 (176) : 30 Sind L R 
478. (A suit for a declaration that certain 
property is trust property docs not fall under 
Sec. 92, Civil P. G., and therefore, a declaration 
in the award of tho arbitrators to that eHoct 
does not offend against law — But an award 
which grants reliefs which could only bo granted 
in a suit under Sec. 92 is without jurisdiction, 
e. g. the framing of a scheme for the adminis- 
tration of trust property is beyond the powers 
of the arbitrators.) 

[See (’34) AIR 1934 All 368 (370) : 56 All 721. 
(Parties litigating for title and possession of 
mutt in their own right — Mutt not %f nature of 
public charity— Dispute between parties inter ae 
can be referred to arbitrator.)] 

2. (’28) AIR 1928 Nag 112 (114). 

3. (’10) 6 Ind Gas 219 (221) : 32 All 503. 
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Bcotko 92 made under a scheme decreed by the Court, is not appealable unless it is appealable a§ ' 

Note 36 being one in execution of a decree under Section 47.^ Whether orders passed on appli- 

cations made for enforcing the scheme are orders in execution depends upon the 
question whether a scheme decree under the Section is at all enforceable in execution. 
There is a conflict of opinion on this point® which has been discussed in Note 34 above 
which may be referred to in this connexion. 

Where the Court reserves to itself the right to confirm elections held under a 
scheme passed by it, an order regarding the same is a decree and is appealable as such.® 

Where the Advocate-Goneral himself has filed the suit and the same is 
dismissed, it is he who must file the appeal, and not the relators to the suit^ as they 
are no parties to the suit.® 

Where a scheme expressly empowers the “District Judge’* to select the trustees, 
he is a persona designata and an order by him is not one by the District Court and 
therefore no appeal will lie.® 

Where an appeal is filed but is returned for re- presentation and is not so re- 
presented in time by the appellants mala fidot other persons interested in the trust 
can re-present the same even after the time fixed. Section 5 of the Limitation Act will 
apply to such a case.^ 

See also the undermentioned case.® 


Note 36 

1. (’26) AIR 1926 P C 165 (166) (P C). (Under a 
ftchcme settled by Privy Council power is given 
to temple committee to make rules subject to 
sanction of District Judge — Order of sanction 
by District Judge not appealable.) 

’27) AIR 1927 Mad 427 (429). 

’18) AIR 1918 Mad 927 (927, 928). 

(’26) AIR 1926 Mad 799 (799, 800). (Order of re- 
moval of trustee on application is not one in 
execution.) 

(’37) AIR 1937 Oudh 381 (383) : 13 Luck 623. 
(Death of mutwallis of wakf appointed by 
Court — Applications by some persons for their 
own appointment— Order appointing applicants 
— Appeal is incompetent, neither Sec. 96 nor 
See. 47 being applicable — But appeal may be 
treated as revision.) 

(’.38) AIR 1938 Rang 363 (364). (Where orders 
are passed merely for carrying out a scheme they 
are orders in execution, and appeals lie from 
such orders under Sec. 47.) 

2. (’26) AIR 1926 Mad 130 (130). (Order of Court 
made in exercise of power given by scheme.) 

(’24) AIR 1924 Mad 369 (370) : 47 Mad 139. 
(Order granting or refusing further remedy pro- 
vided in scheme is not an order under S. 47.) 
(’18) AIR 1918 Mad 927 (927, 928). (Order on 
application to remove trustees after a scheme 
was settled is not appealable.) 

(’27) AIR 1927 Mad 1110 (1110). (Order in relation 
to a scheme already made is not one in execution.) 
(’26) AIR 1926 AFad 669 (660). (Order in matter 
of execution of scheme — No appeal lies.) 

(’26) AIR 1926 Mad 559 (660): 49 Mad 580. (Pro- 
vision in scheme for application to amend scheme 
— Application to amend— Order on, is not appeal- 
able under Section 47.) 


(’31) AIR 1931 Bom 391 (396):55 Bom 414. (Pro- 
vision in scheme for application to modify or 
alter — Order on such application not one under 
Section 47.) 

(’81) AIR 1981 All 766 (766). (Order approving 
appointment to vacancy of trustee pursuant to 
scheme — Not appealable under S. 47.) 

(’25) AIR 1925 Mad 176 (176). {Qtiare.) 

3. (’28) AIR 1928 Rang 168 (171) ; C Rang 97. 

4. (’08) 32 Bom 156 (156). 

5. (1841)3Boav 447 Attorney-General v. Wright; 
(Referred in 21 Bom 257; Followed in 82 Bom 156.) 

(l8Dl) 2 Q B 100 (100), Attorney-General v. Logan. 
[See also (’36) AIR 1935 Pat 261 (263) : 14 Pat 
236. (Where the District Judge has in formulat- 
ing a scheme in pursuance of the High Court’s 
order, appointed a person as manager, another 
person who was no party to the original action 
but was a defeated candidate in election to 
managership, has no to appeal from 

the order.) ] 

6. (’26) AIR 1926 Bom 167 (167). 

[See also (’37) AIR 1937 Bom 124 (127). (Dis- 
trict Judge empowered under scheme to remove 
trustee— District Judge suspending trustees and 
appointing receiver pending enquiry — Order 
appointing receiver not appealable — Such 
order is passed by the District Judge as persona 
designata in his administrative capacity.) ] 

7. (*28) AIR 1928 Mad 466 (457, 468). 

8 . (’38) AIR 1938 Rang 166 (168). (Removal of 
mutawalli — Discretion of Court — Interference in 
appeal — When the discretion of the lower Court 
is not influenced by sound reasoning nor exer- 
cised judicially, it can be interfered with by the 
High Court.) 
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^ 87. ReTiBion. — The order of a District Judge in a suit under this Section will 

not bo open to revision where he has exercised jurisdiction in a proper manner.^ Biit 
whore he has misdirected himself in a manner which will show that the order cannot 
be accepted as satisfactory, a revision will lie.* A revision petition can be entertained 
from a decision on an issue as to whether the suit was maintainable under this Section.* 
But there can be no interference in revision merely because the lower Court's order 
proceeds on a mistake of law."* An order of a Collector granting permission to sue under 
this Section is an executive order and is, therefore, not revisable.* 


88. JurlBdlotion to entertain Buit under the Section. — A suit under 
Section 92 must be brought in the special tribunal constituted by the Section, namely, 
“the iirincipal Civil Court of original jurisdiction or any other Court empowered by 
the Provincial Government in that behalf within the local limits of whose jurisdiction 
the whole or any part of the subject-matter is situate.**^ 

The words “principal Civil Court of original jurisdiction” will include an 
Additional District Judge who is assigned by the District Judge the function of the 
District Judge under Section 8 (2) of the Bengal Civil Courts Act (XII of 1887),* or 
under Section 7 of the Oudh Civil Courts Act (XVIII of 1879)* but not if such 
functions are not so assigned.** 

The expression “any other Court empowered by the Provincial Government in 
that behalf” probably refers to Courts such as that of the Subordinate Judges.* It 
does not enable the Provincial Government to empower any particular Judge to try 
any particular ponding suit. Such a notification will bo tiUra vires.^ But, where a 
notification was issued empowering a certain Judge by name to hear suits under this 
Section, it was held that the notification did not empower the Judge as a persona 
designata but duly empowered the Court over which he presided to entertain suits 
under this Section.^ 


Where a District Judge transfers a suit under Section 92 to a Subordinate 
Judge specifically emixjwcred by the Provincial Government to try such suits, but after 
the transfer the Provincial Government by a subsequent notification confines his power 
to a specified area, his jurisdiction over the case given by the previous notification is 
not taken away and lie can try the suit.*^ 

Although a District Judge has the powers of a Kazi under the Maliomedan law 
to deal with an application for the appointment of a nmtaioalli, he may nevertheless 
relegate .the petitioner to a suit under Section 92.® 


Note 37 

1. (’87) 10 Mad 98 (100). 

2. (’27) AIR 1927 Mad 427 (427). 

(’81) AIR 1931 All 332 (332). (District Judge 
wrongly refusing to exercise jurisdiction.) 

3. (’35) AIR 1936 Mad 282 (283) : 58 Mad 771. 

4. (*37) AIR 1937 Oudh 193 (194) : 13 Luck 81. 

5. (’10) 8 Ind Caa 1160 (1160):1910 Pun Re No.l04. 

Note 38 

1. (’97) 21 Bom 48 (52). 

(’23) AIR 1923 Nag 112 (114). (Power of Court 
cannot be exercisod by the arbitrators.) 

(’24) AIR 1924 P C 95 (102) : 20 Nag L R 33 : 51 Ind 
App 72 ; 61 Cal 361 (PC). (Property not within 
the Court’s jurisdiction — It cannot entertain 
suit.) 

’94) 18 Bom 551 (561). (Trustees and trust fund 
within jurisdiction but execution outside juris- 


diction — Court passed docree declaring trust but 
refused to settle scheme.) 

(’32) AIR 1932 Cal 444 (445, 446) : 59 Cal 357. 
(Trust of deposit at Madras with a firm — Firm 
carrying on business at Calcutta — Section 92 
overrides Clause 12, Letters Patent of Calcutta 
High Court — Subject-matter at Calcutta — Cal- 
cutta High Court has jurisdiction.) 

(’85) AIR 1935 Mad 983 (986). 

2. (’21) AIR 1921 Cal 210 (211) : 48 Cal 53. 

3. (’19) AIR 1919 Oudh 311 (313): 22 Oudh Caa 93. 

4. (’14) AIR 1914 Cal 616 (616) : 41 Cal 866. 

5. (’21) AIR 1921 Cal 210 (211) : 48 Cal 53. 

6. (’12) 13 Ind Cas 243 (244) ; 39 Cal 146. 

7. (*37) AIR 1937 Bom 276 (278, 279) ; I L R 
(1987) Bom 655 (FB). 

8 . (’16) AIR 1916 Mad 960 (961). 

9. (*19) AIR 1919 Cal 615 (616). 


SeotlonM 
Notes 8T-» 
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Beotton 92 A Distirict Court in ^hioh a suit could not have been instituted as being not. 

lotM88’-iO one within the Section^^ or a Sub-Judge finding that necessary sanction has not been 
obtained, should return the plaint and not dismiss the suit. 

An application for the modification of a scheme framed by the District Oourt 
and confirmed by the High Court can be entertained only by the High Oourt but the 
District Court can give such directions as may be necessary to carry out the modified 
scheme.^* 

The Court of a Subordinate Judge is not disentitled or debarred from enter, 
taining a suit for the administration of the estate of a deceased testator, simply because 
the will contains directions for applying some portion of the estate for charitable 
purposes. But he may appoint a receiver in respect of such properties until directions 
thereto are obtained by the Advocate-General or the Collector from the District 
Court.^^ 

Section 92 does not confer on the High Court powers to entertain suits in its 
original jurisdiction, in respect of charities in the mufassil.^^ 

The District Court has no power to transfer to a Subordinate Court a suit 
under this Section instituted before itself.^*^ (See Note 11 to Section 24 ante,) 


80. Valuation of suit. — The reliefs claimed in a suit under Section 92 are 
incapable of valuation and are therefore chargeable under Article 17 clause (6) of 
the Court-Fees Act, 1870.^ Even a prayer for possession or for a declaration and 
consequential relief under this Section will not take it out of the operation of 
Artical 17 clause (6) of the Court-fees Act and bring the same under Section 7 of the 
said Act,* The reason is that the plaintiffs in a suit under Section 92 do not claim the 
reliefs for their own advantage but as representing the public,® The Bombay High 
Court has held that where in addition to the reliefs claimed under Section 92, a 
relief for an account is also asked for, the suit is chargeable with a court-fee under 
Section 7 (iv) (f) of the Court-fees Act.* This view, being opposed to the opinion of 
all the other High Courts, does not seem to be a sound one. 

A suit of the nature specified, filed in the High Court, is not exempt from 
court-fees on the ground that the court-fees payable under the schedules thereto have 
no application to suits filed in the ordinary original jurisdiction of the High Court, but 
will have to be taxed under the High Court-fees Rules of that Court.® 

It may bo noted in this connection that the Madras Court-fees (Amendment) 
Act of 1912 specifically provides in Schedule II Article 17 (iii) for a suit under 
Section 92 of the Code, charging a fixed fee of Rs. 60 therefor. 

40. Limitation. — The cause of action for a suit under Section 92 occurs with 
every breach of trust or whenever the direction of the Court is necessary.^ The period 
of limitation, however, depends upon the question whether the trustee is an express 
trustee or trustee de son tort. In the former case, if the suit is for following trust 


10. (’99) 21 All 187 (188). 

11. (’08) 25 All 6.S1 (633). 

12. (’12) 17 Ind Cas 969 (970, 972) (Cal). 

13. (’16) AIR 1916 Bom 281 (282) : 40 Bom 439. 

14. (’10) 5 Ind Cas 729 (732) (Mad). 

15. (’35) AIR 1935 Bom 172 (178) : 59 Bom 412. 

Note 39 

1. (’10) 7 Ind Cas 92 (93) (Cal). 

(’28) AIR 1928 Lah 118 (113) : 8 Lah 780. 

(’07) 19 All 60 (68). 


(’99) 21 All 200 (208). 

(’18) AIR 1918 Lah 146(147) : 1918 Pun Re No. 97. 

2. (’25) AIR 1925 Mad 722 (722). 

(’28) AIR 1928 Lah 118 (118, 114) : 8 Lah 780. 
(Suit does not como under Section 7 (iv) (c).) 

3. (’28) AIR 1928 Lah 118 (114) : 8 Lah 780. 

4. (’85) 9 Bom 22 (24). 

5. (’27) AIR 1927 Mad 940 (942,i948). 

Note 40 

1. (’99) 23 Bom 669 (665). 
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property in the hands of the trustee or his representative, there is no period of 
limitation and the suit is not barred by any length of time under Section 10 of the 
Limitation Act. In the latter case, however, the suit will be governed by Article 120 
of the Act. In a suit, therefore, for accounts under this Section against trustee de son 
tort, the defendant is liable to render accounts only for six years preceding the suit.^ 
The Calcutta High Court has, on the other hand, held that a trustee de son tort stands 
in the same position as an express trustee for the purposes of limitation.^ This view, 
it is submitted, is contrary to the general consensus of decisions and cannot be 
supported.^ 

Where the de jure trustees of a trust lose their right against the de facto 
trustees by limitation, that fact will not confer on the de facto trustees immunity 
from a suit by the Advocate-General under this Section.® 

Section 5 of the Limitation Act will apply to appeals in scheme suits also. 
Where a scheme suit is dismissed and on the plaintiffs appealing therefrom, the 
appeal is returned to them for re-presentation but is not re-presented by them in 
time mala fide, other persons interested can re-present it after the time fixed and 
claim that the delay should be excused under Section 5 of the Limitation Act.® 

41. Deoision under the Section, whethep operates as res Judicata. — 

A decree passed in a suit under Section 92 is binding not only on the trust and the 
trustee but also on all worshippers of the temple.^ The reason is that a suit under 
Section 92 is a representative one, the plaintiffs representing all persons interested in 
the trust.^ The actual parties to the suit will also bo bound by the decree. Thus the 
transferee of trust property, who is made a party to the suit is debarred from going 
behind it in any subsequent suit.® 

Where, however, the suit is fraudulently withdrawn, it cannot operate as- 
res judicata^ 

Again, when a suit under Section 92 ceases to bo a representative one, it ceases 
also to bo binding except on the actual parties thereto. Thus, where a suit filed with 
sanction was amended by adding strangers and claiming reliefs not covered by the 
sanction, the suit ceases to be a representative one and cannot bind the public.® 

A previous litigation in a private capacity is not res judicata in a subsequent- 
suit in a ptiblic capacity under this Section.® 


2. (’24) AIR 1924 All 884 (887) : 47 All 17. 

3. (’20) AIR 1920 Gal 558 (559). 

4. (’24) AIR 1924 All 884 (887) : 47 All 17. 

(’22) AIR 1922 Mad 57 (59) : 45 Mad 415. 

(’21) AIR 1921 Mad 125 (126) : 44 Mad 277. 

5. (’98) 22 Bom 216 (220). 

{See also (’22) AIR 1922 Mad 894 (896, 897).] 

6. (’28) AIR 1928 Mad 456 (468). 

Note 41 

1. (’25) AIR 1925 Mad 1070 (1071). 

('ll) 12 Ind Gas 449 (452) : 86 Mad 864. (Scheme 
framed by Gourt — A trustee though not a party 


to the suit cannot subsequently sue to establish 
his private rights which would interfere with the 
scheme.) 

2. (’21) AIR 1921 PC 128 (124) : 48 Cal 493 (497, 
498) ; 17 Nag L R 87 ; 48 Ind App 12 (PC). 

(’22) AIR 1922 Mad 894 (896). 

(’09) 88 Bom 509 (662 to 569). 

3. (’ll) 11 Ind Cas 218 (219) : 83 All 762. 

4. (’28) AIR 1928 Mad 268 (271). 

5. (’28) AIR 1928 PC 16 (20) : 55 Ind App 96 : 5i^ 
Gal 519 (FG). 

6. (’26) AIR 1926 Oudh 578 (588) : 1 Luck 489. 
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* 93 . [S. 539, last para.] The powers conferred by section? 
... . 91 and 92 on the Advocate-General may, outside 

AdTec«te.Geneni <» u t- the Presidency-towns, be, with the previous 
Mde Prendency towns. gauctiou of the '‘ProvincM Government, exer- 

cised also by the Collector or by such officer as the '^Provincial 
Government may appoint in this behalf. 


[1877, S. 539, last para.] 


a. This Section and S. 92 have no application as regards TirumalaioTirupati Dovasthanams : 
See the Tirumalai-Tirupati Dovasthanams Act (Madras Act 19 of 1988), S. 44 (2). 

b. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1987, for 
“Local Government.’* 


Synopsis 


1. May be exerciaed by the Collector. 

2. Or by such officer as the Provincial Government may appoint. 

3. Visitatorial powers of the Collector. 

4. Previous sanction of the Provincial Government. 


1. May be exeroised by the Golleotor. — The Collector cannot delegate his 
functions to any one elso.^ Whoro the Collector refuses to give the sanction it may bo 
granted by the Advocate-General.^ 

2. Or by suoh offloer as the ProYinoial Oovernment may appoint. — For a 

list of such officers, see the foot-note below.^ 

8. Visitatorial powers of the Golleotor. -—See Note 4 to Section 92 and the 

undermentioned case.^ 

4. Previous sanction of the ProYlnolal GoYernment.— The Section provides 
for two distinct matters : (1) the appointment of an officer to exercise the powers conferred 
by Sections 91 and 92 on the Advocate-General, and (2) the grant of “previous sanction" 
by the Provincial Government to the exercise of such powers. Both the appointment and 
the previous sanction must exist before Section 93 can be applied.^ Accordingly a suit 
instituted without such previous sanction is liable to be dismissed.* The fact that the 
Provincial Government has appointed an officer under this Section generally is no bar 
to its appointing the Collector or any other person to exercise such powers in any 
particular case.*"* 

Section 93 — Note 1 

1. See Note 27 to Section 92. 

2. (’28) AIR 1928 Mad 401 (401). 

Note 2 

1. (a) In Lower Burma, by the Government 
Advocate (See Burma Gazette, 1893, Pt. I, p. 99). 

(b) In Moulmoin in respect of the trust for the 
maintenance of certain pagodas, by the Deputy 
Commissioner (See Burma Gazette, 1889 Pt. I 

p. 221.) 

( c) In Mandaly, by the Deputy Commissioner (See 
Burma Gazette, 1890, Pt. I, p. 22.) 

( d) In the Central Provinces, by the Secretary to 
the Chief Commissioner (See Central Provinces 
List of Local Rules and Orders, Ed., 1896, p. 157.) 

(e) ln the Madras Presidency, by all Collectors, 
except the Collector of Madras (See Madras List of 


Local Rules and Orders, Ed. 1898 Vol. I, p. 197.) 
(f) In the North-Western Provinces and Oudh, 
by the Legal Remembrancer (See North-Western 
Provinces and Oudh List of Local Rules and 
Orders, Ed. 1894, p. 114.) 

Note 3 

1. (’82) 12 Bom 247 (260). 

Note 4 

1. (’82) AIR 1932 P C 51 (64) : 69 Ind App 121 : 
68 All 990 (PC). 

2. (’32)- AIR 1982 P C 61 (64) ; 69 Ind App 121 : 
68 All 990 (PC). 

[See also (’81) AIR 1931 P C 121 (124) : 58 Ind 
App 460 (PC).] 

3. (’31) AIR 1931 P C 121 (124) : 68 Ind App 460 
(PC). 
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After the decision of the Privy Council in Prem Narain's case* referred to 
above, the Public Suita Validation Act (XI of 1932) has been passed whereby — 

(1) the institution of suits pending at the commencement of the Act is not to 

be deemed to bo invalid by reason of the “previous sanction** not having 
been obtained as required by this Section ; 

(2) suits dismissed after the 30th day of November 1931 (the date of the 

decision in Prem N drain* s case) and before the commencement of the 
Act, solely on the ground of want of such previous sanction are to be 
restored to file on an application made therefor within six months from 
the commencement of the Act ; and 

(3) appeals dismissed between the said dates on the said ground, are to be 

re-tried on an application made therefor within six months from the 
commencement of the i^ct. 

See also the undermentioned cases.® 

And in cases where the suit is pending on the date of the passing of the above- 
mentioned Act, it is not necessary for the plaintiffs to obtain sanction from the 
Provincial Government during the pendency of the suit.® 

Where a suit was brought with the permission of the Collector but without the 
sanction of the Provincial Government and a decree was passed in such suit before 
the decision of the Privy Council in Prem Narain's case, it was held that the decree 
was not a nullity for want of jurisdiction.^ 

Where a suit is restored under the Public Suits Validation Act of 1932, the suit 
must be proceeded with and tried in accordance with law. The suit cannot be again 
dismissed on the ground that there has been no valid consent given by the Collector.® 

4. Seo foot-note (1) above. 6. (’33) AIR 1933 Oudh 22 (24) : 8 Luck 266. 

5. (’34) AIR 1934 Bom 257 (269). 7. (’36) AIR 1935 Nag 28 (29). 

<’33) AIR 1933 Oudh 22 (24) : 8 Luck 266. 8. (’36) AIR 1936 Cal 815 (816). 


SeoiionQS 

Notei 


80P0. 61, 



PART VI. 


Seotlon 9i 


SUPPLEMENTAL PEOCEEDINGS 

QA, [New.] In order to prevent the ends of justice from 
. , , , .. being defeated the Court may, if it is so 

prescribed, — 

(a) issue a warrant to arrest the defendant and bring him 
before the Court to sho'w cause why he should not 
give security for his appearance, and if he fails to 
comply with any order for security commit him to 
the civil prison; 

(b) direct the defendant to furnish security to produce 
any property belongii^ to him and to place the samo 
at the disposal of the Court or order the attachment 
of any property ; 

(e) grant a temporary injunction and in case of disobedi- 
ence commit the person guilty thereof to the civil 
prison and order that his property be attached and 
sold; 

appoint a receiver of any property and enforce the 
performance of his duties by attaching and selling 
his property ; 

('c^make such other interlocutory orders as may appear 
to the Court to be just and convenient. 

[Eee Orders 38, 39, 40.] 


1. Scope of the Section. 

2. **lf it U so prescribed.’* 

3. Warrant of arrest — Clause (a). See 
Order 88. 

4. Order for security or attachment— Clause 
(b). Bee Order 38. 


5. Temporary injunction — Clause (c). 

6. Appointment of Receiver — Clause (d). 

See Order 40 Rule 1 and Section 51. 

7. **Such other interlocutory orders” — 
Clause (e). 


It Scope of the Section. — This is a leading provision summing up the geneml 
powers of the Courts in regard to the various kinds of interlocutory orders. The details 
of procedure have been relegated to the rules. ^ By virtue of Section 7 antCt clauses (c) 
and (c) of the Section do not extend to Provincial Small Cause Courts.* 


Section 94 — Note 1 

1. See Notes on Glauses. 

2. (*19) AIR 1919 Gal 6 (6) : 46 Gal 717. 
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, 2. “If It is BO presoribed.” — “Prescribed” means prescribed by rules. See 

lotion 2 clause 16. It has been held by the High Court of Madras that the Courts 
shall have power to pass the orders referred to in clauses (a) to (e) of the Section only 
if it is so prescribed by the rules and that this would exclude the inherent power of 
the Court under Section 161 to pass such orders where they are not prescribed by 
rules.^ The Lahore High Court has, on the other hand, taken the view that the Court 
has an inherent power to act ex debito justitice even in cases not prescribed by rules.^ 
The High Court of Patna and the Judicial Commissioner’s Court of Sind have taken 
the same view as the Lahore High Court.* The High Court of Allahabad seems to be 
of the same view as that of the Madras High Court.^ In a case before the Bombay 
High Court a person brought a suit under 0. 21 E. 103 and applied for an injunction 
restraining the defendant from taking possession of the property ponding disposal of 
the suit. The injunction was refused on the ground that the provisions of Buies 1 and 2 
of Order 39 did not apply.* No question, however, of inherent jurisdiction was either 
advanced or considered in the case. See also Notes 3 and 22 to 0. 39 B. 1. 

8. Warrant of arrest — Clause (a). — See Order 38. 

4. Order for seourity or attachment— Clause (b). — See Order 38. 

5. Temporary injunction — Clause (o). — The applicant for an injunction must 
make out a prima facie case therefor.^ A mere apprehension of interference with the 
plaintiff’s collection of rent and of the breach of the peace does not justify the grant of 
an injunction.* Nor will the Court exercise a proper discretion in granting an injunction 
restraining the opposite party from the bona fide exercise of his statutory rights.* 

Order 39 must be read with this clause. O. 39 B. 2 (3), empowering the Court 
to punish a jmrty for disobedience of an injunction is not confined to suits of the nature 
specified in 0. 39 B. 2 but applies to disobedience generally of an injunction granted 
by the Court whether under Order 39 or under Section 94.* 

An injunction cannot bo issued by one Court to another Court.^ 

For a fuller discussion of the subject, see O. 89 Br. 1 and 2. 

6. Appointment of Reoeiver- Clause (d)« — See 0. 40 B. 1 and Section 61. 


Note 2 

1 . (’26) AIR 1926 Mad 268 (258). 

(’27) AIR 1927 Mad 687 (687, 688). 

(’28) AIR 1928 Mad 491 (492). (Teat in (1919) 1 K. R. 
410, Cohen v. Rothfield, not applicable to this 
case.) 

(’33) AIR 1933 Mad 600 (501) : 56 Mad 663. 

(’32) AIR 1932 Mad 180 (181). 

2. (’20) AIR 1920 Lah 436 (437). 

^’33) AIR 1933 Lah 73 (74). (Rut plaintiff must 
establish that there is no other remedy and if 
injunction not granted injury would be caused.) 

(’33) AIR 1933 Lah 437 (439) : 14 Lah 68. (Pro- 
ceedings under the Companies Act — Court has 
power to make summary order under this Sec- 
tion for the protection of the property to which 
the Company is prima facie entitled.) 

(’23) AIR 1923 Lah 144 (145). (Though the case 
is not covered by the provision of 0. 39.) 

(’27) AIR 1927 Lah 833 (834). (But plaintiff to 
establish a strong case that if injunction not 
granted, injury will ensue.) 

3 . (’18) AIR 1918 Pat 214 (215) : 3 Pat L Jour 
466. (But it must be shown that making of that 
order was in accordance with the principles of 


justice, equity and good conscience.) 

(’34) AIR 1934 Sind 179 (179). (Suit for money— 
Plaintiff, deliberately choosing Civil Court aa 
forum — Plaintiff receiving part of the money and 
attempting to recover the rest by summary proce- 
dure under District Local Boards Act — In junc- 
tion under inherent power of Court can bo issued.) 
(’09) 4 Ind Cas 609 (CIO) : 3 Sind L R 128. 

4 . (’15) AIR 1916 All 277 (278) ; 37 All 423. (If 
case does not come under 0. 38 or O. 39, the 
Court can pass order under this Section in excep- 
tional cases only.) 

5. (’14) AIR 1914 Bom 148 (149). 

Notes 

1. (*28) AIR 19^8 Cal 464 (465) : 55 Cal 978. (Case 
under Section 84, Calcutta Port Act (3 of 1890).) 

(’36) AIR 1936 Pesh 11 (11). 

2. (’26) AIR 1926 Cal 604 (606). 

3 . (’20) AIR 1920 Pat 423 (423) : 5 Pat L Jour 
76. (A Civil Court has no jurisdiction to issue 
an injunction to a party to a proceeding under 
Section 40, Bengal Tenancy Act.) 

4 . (’18) AIR 1918 Mad 340 (341). 

(’26) AIR 1926 Mad 574 (575). 

5. (’85) AIR 1935 Pesh 182 (184). 


Seotlon 91 
Notes 2-6 



SUPPLBliENTAL PBOOEEDINGB 


eo4 


Seotlon 94 7. *‘Saoh other Interlooatory orders.” — Clause (e). — When a witness 

Note 7 summoned to produce a document under O. 16 B. 6 fails to comply /with the summons, 
he may be punished by arrest and imprisonment or attachment under O. 16 B. 10.^ 
An order directing the furnishing of security and submission of accounts under O. 39, 
B. 2 (2) is an order of the kind contemplated by S. 94 clause (e).^ 


Compensation for 
obtaining arrest, attach- 
ment or injunction on 
insufhcient grounds. 


Section 9S 95 . [Ss. 491, 497] (1) Where, in any 

suit in which an arrest or attachment has been 
effected or a temporary injunction granted* 
under the last preceding section, — 

(a) it appears to the Court that such arrest, attachment or 
injunction was applied for on insufficient grounds,^ or 
(h) the suit of the plaintiff fails* and it appears to the 
Court that there was no reasonable or probable ground 
for instituting the same, 

the defendant may apply to the Court,® and the Court may, upon 
such application, award against the plaintiff by its order^ such 
amount, not exceeding one thousand rupees, as it deems a reason- 
able compensation to the defendant for the expense or injury’ 
caused to him : 

Plrovided that a Court shall not award, under this section, 
an amount exceeding the limits of its pecuniary jurisdiction. 

(2) An order determining any such application shall bar any 
suit^® for compensation in respect of such arrest, attachment or 
injunction. 

[1877, Ss. 491 and 497 ; 1859, Ss. 88, 96; S. 94 and 0. 38 to 
O. 40.] 


1. Legitlativei changes. 

2. Analogous law. 

2a. Scope of the Section. 

3. The arrest or attachment must have been 
actually effected or the temporary injunc- 
tion must have been granted. 

4. The attachment or arrest -must have been 
applied for on insufficient grounds. 

5. **Or the suit of the plaintiff fails.” 

6. Procedure for obtaining compensation 
under this Section. 

7. Amount and basis of compensation. 


8. Court other than that by which the 

arrest, etc., was ordered cannot grant 
compensation. 

9. Provincial Small Cause Court. 

10. Undertaking, effect of. 

11. Chartered High Court, power of. 

12. Counter-claim for compensation as 
defence to suit. 

13. Regular suit, if and when barred. 

14. Limitation. 

15. Appeal. 


Note? 

1. (’28) AIB 1928 Mad 299 (806) : 51 Mad 1. 

2. (*12) 17 Ind Gas 861 (862) (Gal). 
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Other Topics (Miscellaneous) 


Applicability to conditional and ex parto attach- 
ments. See Note 8. 

Compensation for excessive attachment, even if 
suit be decreed. Bee Note 18. 

Compensation not only for **special damages** 
but also for ''general damages.” Bee Note 7. 

Formal application — Necessity of. See Note G. 


Formal application — A counter petition is suffi* 
dent. See Note 6. 

Formal application — Claim in a counter- state- 
ment of an applicant. See Note 18. 

Order under this Section, when to be passed. Bee 
Notes 6 and 1. 

Bight of defendant to apply even prior to service 
of suit summons. See Note 3. 


Beotion 96 
Motes 1-8 


!• Legislative ohan^es. — This Section amalgamates and corresponds to 
Ss. 491 and 497 in the Code of 1882. The material changes introduced are — 

(a) The words “by its order*’ have been substituted for the words “in its 
decree** thereby showing that the order for compensation must be stpa- 
rately made and must not be embodied in the decree, as was required 
under the old Code.^ 

(b) The words “order determining any such application** in sub-section (2) 
have been substituted for the words “award under this Section,** making 
it clear that it is not only when a compensation has been granted under 
this Section but also when it has been applied for and refused that a 
suit for compensation is barred. See Note 13 below. 


2. Analogous law. — This Section is analogous to Sec. 250 of the Criminal 
Procedure Code which provides for compensation being awarded to an accused 
person against whom a frivolous or vexatious complaint is made.^ But the difference 
between the two Sections is that while the award of compensation under Section 250, 
Criminal Procedure Code, is no bar to a suit for compensation, the determination 
of an application for compensation under Section 96 of the Civil Procedure Code 
precludes a separate suit for compensation.^ 


2a. Scope of the Section. — The Section applies also to cases in whicii the 
plaintiff is a minor represented by a next friend.^ 

The Section applies to arrest or attachment before judgment. There is no 
corresponding provision in tlie Code as regards proceedings in execution of a decree.® 


3. The arrest or attachment must have been actually effected or the 
temporary injunction must have been granted. — No compensation is awardable 
under this Section unless tho attachment or arrest has been actually effected} The 
mere obtaining of an order for attachment or arrest is not enough.® But it is not 
necessary that the defendant arrested should have received the summons in the suit.® 
The Section applies also to teraiwrary attachments under 0. 38 B. 5^ and a 


Section 95 — Note 1 

1. (’07) 17 Mad L Jour 310 (311). (A case under 
old Code. Order should be embodied in the decrco 
and not postponed.) 

(’93-1900) 1893-1900 Low Bur Bui 411 (412, 413, 
414). (Do.) 

(’13) 21 Ind Gas 766 (757) (Mad). 

Note 2 


1. See the following cases : 

(’ll) 12 Ind Gas 607 (509) : 86 Mad 698. 

(’03) 80 Cal 123 (129) (FB). 

2. (’ll) 12 Ind Gas 507 (609) : 85 Mad 698. 

Note 2a. 

1. (’35) AIB 1935 Mad 886 (887) : 59 Mad 416. 

2. (’89) AIB 1989 Pat 18 (16, 17). 


Note 3 

1 . (’17) AIR 1917 Mad 145 (147) : 39 Mad 952. 
(Mere interlocutory application, however mali- 
cious, would not found an action.) 

(’26) AIR 1926 Bom 857 (368, 359) : 49 Bom 629. 
(Section does not apply where attachment appli- 
ed for but not been levied). 

2. (’39) AIR 1939 Rang 260 (261). 

See also the cases in foot-note (1). 

3. (’91) 15 Bom 160 (163). 

4. (’19) AIR 1919 Mad 20 (20). 

(’82) AIR 1982 Gal 92 (98). (Even though tho 
conditional attachment is withdrawn on secu- 
rity being furnished.) 
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creditor attaching before judgment, goods not belonging to his debtor will be liable ii; 
damages to the person to whom the goods belong even though he has acted honestly.^ 


4. The attachment or arrest must have been applied for on insufSoient 
droundSi — The words "on insufficient grounds" must be taken to mean "without 
reasonable or probable cause."^ Where in an application (or attachment before 
judgment, the only ground put forward was that unless the attachment was made 
the plaintiff, in the event of success, would have difficulty in realising the decretal 
amount, the application is made on insufficient grounds and the defendant is entitled 
to reasonable compensation.^ 

Where, as a matter of fact, there have been sufficient grounds for applying for 
attachment, the mere fact that the grounds have not been mentioned in the application 
for attachment or arrest before judgment will not make the plaintiff liable for 
compensation.^ 

0. “Op the suit of the plaintiff failSt” — A defendant in a suit in which an 
arrest or attachment has been effected or a temporary injunction granted will be entitled 
to compensation under this Section, if — 

(1) the plaintiff's suit fails, and 

(2) there was no reasonable or probable ground for instituting it. 

It is not necessary to show in such a case that the arrest or attachment was 
applied for on insufficient grounds. The mere fact that the plaintiff's suit for injunction 
was dismissed because his conduct had been fraudulent,^ will not enable the defendant 
to claim compensation under this Section. The reason is that there was no want of 
reasonable and probable cause for instituting the suitt the same being dismissed on 
the ground of plaintiff's fraudulent conduct. Nor will mere evidence of malice prove 
the absence of reasonable or probable ground for instituting the suit.^ 

6. Prooedure for obtaining oompensatlon under this Section. — An 

application by the defendant is necessary for obtaining compensation under it. Beyond 
this there is no particular procedure or formality to be followed.^ But it is conceived 
that the application is to be made only after the suit is beard and not before.^ See also 
Note 1 above. Further, an application for compensation for wrongful attachment of 
property cannot be entertained by the Court before the order of attachment is set aside.^ 

It has been held that the Court has power under this Section to permit the 
conversion of an application for compensation into a suit for compensation upon 
payment of the necessary court-fees.* 


7. Amount and basis of compensation. — Under this Section the Court can 
grant damages only to the extent of Rs. 1,000. There is also a further restriction and 
that is that it cannot award, as compensation, any sum in excess of its pecuniary 
jurisdiction. 


(*31) 1931 Mad W N 966 (967). (Kven though 
suit is decreed and attachment is made absolute 
— The portion of this Section relating to attach- 
ment before judgment is extended to suit under 
the Tiengal Rent Act (VI of 1862) or under Act 
X of 1859.) 

5. Sec Note 4 to S. 62. 

Note 4 

1. (’94) 18 Bom 717 (720). 

2. (’34) AIR 1934 Oudh 429 (430). 

3. (’37) AIR 1937 Nag 126 (127): ILR 1938 Nag 
361. 


Notes 

1. (’03) 13 Mad L Jour 70 (71). 

2. (’16) AIR 1916 Oal 173 (174, 176): 42 Gal 560. 

Note 6 

1. (’17) AIR 1917 Mad 885 (886). (A counter 
petition is sufficient.) 

2. (’23) AIR 1923 Mad 362 (363). 

(’31) 1931 Mad W N 966 (957). 

3. (’34) AIR 1934 Mad 638 (639). ((1878)7 Ch D 
866, Lees v. Patterson, followed.) 

4. (’12) 16 Ind Gas 443 (444) (Gal). (Art. 42, 
Limitation Act applies to such suit.) 
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. The grant of compensation under this Section is a matter of discretion and the Seottoil M 
discretion has to be exercised in a judicial manner. Where a Court gives no reasons for Notes T-dt 
refusing an application under this Section, the order is not one according to law.^ 

The Section authorises the award of reasonable compensation to the defendant 
for the expense and injury caused to him. There is a conflict of decisions as to whether 
humiliation and loss of prestige will be included in the term 'injury.' The Calcutta 
High Court has held that such humiliation and loss of prestige will not be included 
in the term and that no compensation can be awarded under this Section on such 
grounds,^ while the contrary view has been held by the Madras High Court.^ 

In the case of a suit by a third party for damages for wrongful attachment of 
his property in execution of a decree passed against another person, it was hold by the 
Privy Council that the wrong was actionable per se and that the plaintiff was entitled 
to general damages although he did not prove any special damage.^ 

8. Court other than that by vhioh the arreeti eto.i was ordered cannot 
grant oompensatlont — Under this Section compensation can be awarded only by the 
Court by which the arrest, etc., was ordered and the application for compensation has 
to be made only to that Court.^ 


9. Provinoial Small Cause Court.— A Provincial Small Cause Court can neither 
order the attachment of immovable property nor award compensation under this Section 
for any such attachment.^ But it can order the attachment of moveables and also award 
compensation for a wrongful attachment thereof under this Section.^ A suit for damages 
for illegal attachment is not cognizable by a Small Cause Court.^ See also Section 7 
(b) (1) and Order 38 Buie 13. 

10. Undertakingi effect of. — Where a temporary injunction restraining the 
defendant from executing a decree obtained by him in another suit is granted on an 
undertaking by the plaintiff to compensate the defendant for the loss that he may suffer 
on account of such injunction, and the suit of the plaintiff is dismissed, the undertaking 
is to be enforced not by application to the Court executing the defendant's decree but 
to the Court which granted the injunction.^ 


11. Chartered High Courtf power of. — The question as to the applicability 
•of Section 96 to suits entertained by a Chartered High Court on its original side has 
arisen in Bombay and the view expressed in the latest decision of that Court on the 
Note 7 damages suffered is given, the Court should 


1. (’84) AIR 1934 Oudh 429 (431). 

2. (*36) 164 Ind Gas 78 (73, 74); (Gal). (Humilia- 
tion and damage to prestige by reason of attach- 
ment before judgment — No right to damages or 
compensation.) 

(’82) ATR 1932 Gal 696 (696) : 59 Gal 1082. (In- 
junction-Person against whom injunction has 
been obtained must show that he suffered loss 
by his inability to do one or more of tho things 
which the injunction restrained him from doing.) 

3. (’17) AIR 1917 Mad 885 (886). (Words “ex- 
pense and injury” are not confined to some 
tangible injury that can be measured directly in 
money but include also general damage due to 
injury to reputation or the humiliation caused 
of necessity by the arrest.) 

\18ee al90 (’26) AIR 1926 Mad 962 (962). (Where 
in action for damages for arrest before judg- 
ment on insufficient grounds, no evidence as to 


award general damages; 3 M L W 80, Bel. on.) 
(’09) 32 Mad 170 (172). (Suit for damages for 
attachment before judgment on insufficient 
grounds — General damages for loss of credit 
and reputation can bo awarded.)] 

4. (’66) 10 Moo Ind App 563 (575) (PG). 

Notes 

1. (’98) 22 Bom 42 (46). 

(1865) 3 Suth W R Misc 28 (28). 

Note 9 

1. (’07) 1007 Pun Re No. 77, p. 397. 

2. C03) 26 Mad 504 (504). 

(’15) AIR 1915 Mad 1072 (1072). 

3. (’13) 18 Ind Gas 695 (695) (All). (Vide Art. 35 
(j) Sch. II, Provincial Small Cause Courts Act 
(IX of 1887).) 

Note 10 

1. (’98) 22 Bom 42 (46). 
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IhinMiti 90 point is that the Section does not apply to such suits and that hence the High Court 
lotM il-ii can on an application by the defendant award under Buie 329 of the Bombay High 
Court Original Side Buies, compensation exceeding Bs. 1,000 for wrongful attachment 
before judgment.^ But a different view was taken in an earlier decision of the same 
High CJourt.® 

12. Counter-olalm for oompensation as defence to suit. — In a summary 
suit on a negotiable instrument under Order 37, a defendant who has been arrested 
before judgment and who claims compensation for such arrest, can, on that ground, 
apply for leave to defend the suit.^ 


18. Regular suiti If and when barred. — It has been seen in Section 9 ante^ 
that, as a general principle, whore two proceedings or two remedies are provided by 
law, one of them must not be taken as operating in derogation of the othor.^ It has 
also been seen^ that a regular suit, according to the general principle, will not be barred 
by a summary and concurrent remedy being also provided therefor, but that if a party 
has elected to pursue his remedy under one provision, he is bound by it and cannot on 
his failing therein proceed under the other provision. 

Applying these principles, it follows that a regular suit for compensation is not 
barred by the omission to proceed under the summary procedure provided for by this 
Section^ but that if an application is made and disposed of under this Section such 
disposal would operate as a bar to a regular suit, whatever may be the result of the 
application.^ A claim for oompensation made in a counter affidavit against a petition 
for attachment before judgment is not an application for compensation required by 
Section 95 and cannot bar a regular suit.® The suit barred under this Section and the 
application barred under this Section must be ejusdem generis with the same cause of 
action. Thus, an application under this Section is no bar to a subsequent suit for 
damages caused by reaping and removal of crop from the land, which the plaintiff was 
prevented from entering by the Court’s injunction.^ 

There is, however, a difference between the conditions necessary for the 
maintainability of an application under this Section, and those necessary for the 
maintainability of a regular suit. In a suit for compensation the plaintiff must not 
only prove want of reasonable or probable cause for obtaining the arrest, attachment 
or injunction, but also that the defendant was actuated by malice? Malice is not 


Note 11 

1. (*36) AIR 1926 Bom 623 (624). 

2. (’08) 10 Bom L R 1002 (1002, 1003). 

Note 12 

1. (*94) 18 Bom 717 (720). 

Note 13 

1. See Section 9, Notes 62 to 64. 

2. (’86) 8 All 354 (361) (FB). 

(’IS) AIR 1916 Mad 197 (199) : 12 Ind Oas 664 
(667); 87 Mad 29. 

3. See Section 9, Note 63. 

4. (’66) 1 Agra 104 (106). 

(’69) 11 Sath W R 143 (143). 

8 . (’74) 21 Suth W R 376 (376). 

(’ll) 11 Ind Cas 917 (918) (Low Bur). (The words 
”an order determining an application” mean to 
grant an application or to refuse it.) 


(’70) 13 Suth W R 305 (306). (Decision under 
the Code of 1859 that unsuccessful application 
did not bar suit is no longer law.) 

6 . (’20) AIR 1920 Mad 397 (399). (See the find- 
ing of the District Judge which is accepted by 
the High Court.) 

7. (’32) 1932 Mad W N 636 (636, 637). 

8. (’ll) 12 Ind Gas 607 (609): 36 Mad 698. 

(’70) 2 N W P H 0 R 863 (367). 

(’72) 4 N W P II C R 42 (44). 

(’96) 1896 Pun Re No. 86, p. 407. (But proof of 
want of sufficient grounds for suit will raise pre- 
sumption of malice.) 

(’72) 18 Suth W R 440 (440). (Suit for damages 
cannot be maintained merely because the prior 
suit ended in his favour— He must further make 
out that there was not good and sufficient cause 
for the cause taken by the then plaintiff.) 

(’26) AIR 1926 Gal 767 (769). (Collector of Cus- 
toms made to detain goods by representation 



SUPPLEMENTAL PBOOEEDINGS 


809 


necessarily hatred or enmityi but any improper motive. A plaintiff acts improperly in 
making use, for putting undue pressure on his debtor, of a process intended to prevent 
fraudulent conduct on the part of the debtor." A suit therefore lies for m&liciously and 
wrongfully obtaining a temporary injunction^" or an excessive attachment of property.^^ 
When property is wrongfully attached and afterwards made away with, in collusion 
with the attaching officer, it is not necessary for maintaining a suit for compensation 
that a criminal prosecution should bo previously instituted.^" The mere institution of 
a malicious civil suit will not give rise to a cause of action for a suit for compensation. 
When therefore a decree for a perpetual injunction is made by the first Court but is 
set aside in appeal, the defendant cannot maintain a suit for damages caused by the 
said suit having been brought.^" 

There is a distinction between cases where the plaintiff in the suit for damages 
for wrongful attachment was a party to the suit in which the goods were wrongfully 
attached and cases where he was not such a party. It is only in the former cases that 
malice and want of reasonable or probable cause is to be proved by the plaintiff. In 
the latter case a suit will lie even though the attachment may have been made in 
good faith.^^ 


14. Limitaiioiit — As to the period of limitation applicable to suits for damages 
for wrongful attachment of property t see Articles 29, 36 and 49 of the Limitation Act 
and the undermentioned cases.^ 

A suit for damages for wrongfully obtaining a temporary injunction is governed 
by Article 42 and time runs from the date when the temporary injunction is dissolved 
by the decree granting perpetual injunction." 


15. Appeal.— 

thereto. 

made maliciously and >vithout reasonable cause 
—Suit for damages lies.) 

(’28) AIR 1928 Cal 1 (6). (Art. 40, Limitation 
Act applies.) 

(’69) 1NWPHCR91 (92). (It is sufficient to 
prove legal not actual malice.) 

[But see (’10) 9 Ind Cas 60 (64) : 13 Oudh 
Cas 357.)] 

9. (’ll) 12 Ind Cas 507 (510) : 35 Mad 598. 

10. (’27) AIR 1927 Cal 247 (249): 63 Cal 1008. 
(’26) AIR 1926 Cal 767 (760). 

(’ll) 11 Ind Cas 729 (732) (Cal). 

(’17) AIR 1917 All 451 (463, 464) : 38 All 520. 
(Onus lies on plaintiff.) 

(’16) AIR 1916 Cal 173 (176): 42 Cal 660. (Doubt- 
ed \vliether such suit is maintainable in the 
absence of undertaking to pay compensation.) 
(’22) AIR 1922 Lab 303 (304). (Malice can be pro- 
pcrly inferred from the fact that there were no 
substantial grounds.) 


11. (’66) 6 Suth W R Misc 24 (25). 

12. (’72) 18 Buth W R 27 (28). 

13. (’15) AIR 1916 Cal 173 (176): 42 Cal 660. 

14. (’24) AIR 1924 Rang 802 (307): 2 Rang 181. 
See also cases cited in Note 4 to S. 62, ante, 

[See also (’20) AIR 1920 Cal 846 (847, 848).] 

Note 14 

1. (’15)AIR1916 Cal 681 (685): 42 Cal 86. (Wrong- 
ful arrest of ship— Art. 29 hold applicable.) 

(1900) 23 Mad 621 (626). (Wrongful attachment 
of goods— Art. 29 applies.) 

(’07) 29 All 616 (617). (Art. 29 applies.) 

(’20) AIR 1920 Mad 397 (399). (Art. 36 applies to 
a suit for damages on account of injury to stock 
caused by making an attachment before judg- 
ment.) 

(’04) 6 Bom L R 704 (705). (Wrongful attach- 
ment before judgment— Art. 36 applies.) 

(’96) 19 Mad 80 (82). (Art. 49.) 

2. (’16) AIR 1916 Cal 178 (176): 42 Cal 560. 


See Section 104, clause (g) and Note 17 to the Commentary 


Section 95 
Notes lS-15 
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APPBAIS 

Appeals Fbom Obioinal Deobees 


96 . [S. 540.]^® (1) Save where otherwise expressly pro- 

Appe.1 from origin^ ^ided in the body of this Code!* or by any other 
decree. law^® for the time being in force, an appeal* shall 

lie from every decree passed by any Court exercising original juris- 
diction to the Court authorized^ to hear appeals from the decisions 
of such Court. 


(2) An appeal may lie from an original decree passed 
ex parte.^ 

(3) No appeal shall lie from a decree passed by the Court 
with the consent*® of parties. 

[1877, Ss. 540, 575; 1861, 8. 23, Jud. Act; 1873, S. 49. 
See Order 41.] 

Synopsis 


1. Legislative changes. 

2. Scope and object of the Section. 

3. ^*Appealt*’ meaning of. 

4. ^'Court authorised to hear appeals.*' 

5. Powers of Appellate Court See 0. 41, 

Rr, 28, 88, etc. 

6. Who can appeal. 

7. Co-plaintiffs. 

8. Co-defendants. 

9. Appeal by minor. 

10. Right of appeal, when lost. 

11. Execution proceedings. 

12. Appeal against ex parte decree. 

Other Topics 

Abatement of appeal by subsequent supersession 
of decree by amendment in trial Court. See 
Note 2. 

Advocate.Q6neral and relators— Appeal by, under 
Section 92. See Note 6. 

Appeal against fresh decree on remand, where no 
appeal from original decree. See Note 10. 
Appeal by a party with no subsisting interest. 
See Note 6. 

Appeal by agent. See Note 6. 

Appeal by benamidar. See Note 6. 


13. Appeal against amended decree. 

14. Appeal against decree passed without 

jurisdiction. 

15. Appeal against consent decree. 

16. Appeal as to costs. See Section 86. 

17. Nature of grounds. See 0. 41 B. 1. 

18. Valuation for purposes of appeai. 

19. Court-fee. 

20. Abatement of appeal. See Order 22. 

21. Limitation. See 0. 41 B. 1 Note 8. 

22. Appeals under other laws. 

(Misoellaneous) 

Appeal by party exonerated or struck out. See 
Note 6. 

Appeal by persons not parties to the suit or decree. 
See Note 6. 

Appeal by representatives of parties to the suit. 
Note 6. 

Appeal by transferee after decree. See Note 6. 
Appeal fruitless owing to subsequent events 
Dismissal. See Note 8. 

Appeal is continuation of suit. See Note 8. 
Burden of proving right of appeal. See Note 6. 
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Olaase (8), and orders by consent. See Note 16. 
Compromise decree — Matters outside suit — 
Appealability. See Note 16. 

Decree — Definition. See Note 6; see Section 2, 
sub-section (2) and Notes. 

Decree- on disputed compromise — Appealability 
of. See Note 16. 

Decree on oath-— Appeal by non.conBon ting party. 
See Note 16. 

Ex parte decree not set aside^No bar to appeal. 
See Note 12. 

Failure to draw up a formal decree— No appeal. 
See Note 6. 

Hindu reversioner — Appeal by. See Note 6. 
Inapplicability of the Section to Letters Patent 
appeals. See Note 2. 

Inapplicability of the Section to **Ord6r8.'* See 
Note 2, and Section 2 (2) Notes. 

Insolvency — Receiver— Appeal. See Note 6. 


Judgment or finding— No appeal from. See Note 6. 

Nature of right of appeal. Sra Note 2. 

Power of lower Appellate Court to ro-hear, pend« 
ing second appeal. See Note 12. 

Powers of original Court in respect of ex parte 
decrees on appeal. See Notes 2 and 12. 

Remedies against ex parte dccrcos. See Note 12. 

Second appeal against ex parte decree in first 
appeal. See Note 12. 

Second appeal by parties, not impleaded in first 
appeal. See Note 6. 

Second appeal without appealing from the order 
refusing to re-hear the appeal. See Note 12. 

Successful party— Appeal by. See Note 6. 

Valuation by consent of parties. See Note 18. 

Valuation for jurisdiction as per law on date of 
appeal and not suit. See Note 4. 

Valuation for jurisdiction different from that for 
court-fee. See Note 19. 


It Legislative ohan^eSt — This Section corresponds to Section 540 of the 
Code of 1882. Under that Section an appeal lay ‘‘from the decrees or from any part of 
the decrees ’* so that provisional decrees were also appealable.^ This was, however, 
interpreted to moan that the decree or part of the decree should, in order to bo appeal- 
able, bo a decision relating to the disposal of the entire suit.^ The words “ from the 
decrees or from every part of the decrees** have now been omitted and the words “from 
every decree ** substituted therefor. 

Sub-section (3) is entirely new and gives legislative sanction to the view that 
had been hold that no appeal lay from a consent decree.^ It corresponds with Section 
375 of the Code of 1882 except that certain words which occurred at the end of Section 
375 have now boon omitted : see Note 15 below. 

It is useful in this connexion to compare Section 49 of the Judicature Act of 
1873 which provides that “ no order made by the High Court or by any Judge thereof, 
by consent of parties, shall be subject to any apxml except by leave of the Court or 
Judge making such order.*’ 


2t Scope and object of the Section. — It is a general principle of law that a 
right of appeal is not a natural or inherent right attaching to litigation.^ A litigant 
having a grievance of a civil nature has, independently of any statute, a right to insti- 
tute a suit in some Court or other unless its cognizance is expressly or impliedly 
barred.^ But a right of appeal does not exist and cannot bo assumed unless expressly 
given by statute or by rules having the force of statute.® Nor can parties confer a right 


Section 06 
Notea 1-2 


Section 96 — Note 1 

L ('95) 18 Mad 78 (87). (Docroo directing accounts 
to be taken— Provisional decree.) 

2. ('81) 3 Mad 13 (14). 

3. See the Report of the Select Oommittee. 

Note 2 

1. (’12) 39 Ind App 197 (200): 40 Oal 21 (P 0). 
(There must be statutory right.) 

(’36) 163 Ind Oas 76 (77) : 62 Cal 701. (The liti- 
gant may have independently of any statute a 
right to institute a suit for nullifying the effect 
of any decision of a Court.) 

<’96) 18 All 376 (378). (Only the Court having 
jurisdiction can hear appeal.) 

(’08) 28 All W N 211 (214). (Bight must be given 
by statute or some equivalent authority.) 

<’16) AIR 1916 Mad 4 (6). 


(’12) 15 Ind Cas 612 (.512): 36 Bom 360. (Land 
Acquisition Act (1 of 1894), Ss. 53, 54— Award 
— No second appeal.) 

2. (’06) 28 All 546 (549, 550) (FH). 

(’18) AIR 1918 Mad 1070 (1070). 

3. (’88) 11 Mad 319 (321). (Application to set 
aside sale in execution dismissed for default — No 
appeal.) 

(’86) AIR 1936 P C 6 (6) (PC). 

(’36) AIR 1985 Pat 261 (262) : 14 Pat 236. 

(’36) AIR 1986 Rang 267 (270) : 13 Rang 457 (FB). 
(*36) 163 I 0 76 (77) : 62 Cal 701. 

(’36) AIR 1936 All 376 (877). 

(’36) AIR 1936 Cal 424 (426). 

(’86) AIR 1986 Cal 688 (690) : I L R (1987) 1 Cal 
699. (lUght of appeal must be given by express 
enactment— It cannot be implied.) 
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Mottbn M 
Note 2 


of appeal upon themselves in any matter by agreement or mutual consent.^ 

An appeal lies under this Section only from a decree. No appeal lies from a 
finding in a judgment.® See Note 6 infra. 

Section 104 deals yjith appeals from orders and Section 96 with appeals from 
decrees. The latter Section does not however confer a right of appeal from all adjudica. 
tions which are decrees, but confers such right only where it is not expressly otherwise 
provided in the body of the Code or by any other law for the time being in force.® 
Where an order comes under Section 104, it is appealable notwithstanding a decree has 
been passed subsequently and the decree is not appealed against.^ 

The expression *'Court authorised to hear appeals” in the Section has been held 
to mean either the Court authorised to hear appeals from the Courts in question gene- 
rally, or else the Court authorised to hear such appeals as the appeal in question.® 

This Section does not apply to appeals within the High Court, that is from a 
single Judge of the High Court to a Bench thereof. Such appeals are regulated by the 
Letters Patents issued to the respective High Courts.® But as regards procedure, the 


(*86) AIR 1986 Mad 614(516) : 69 Mad 664. (Case 
governed by e^cial fltatuto— No right of appeal 
except as provided therein.) 

(’87) AIR 1987 Oudh 881 (888) : 18 Luck 528. 
(’87) AIR 1987 Gal 427 (429). 

(’88) AIR 1988 Oudh 18 (19). 

(*84) AIR 1984 Mad 108 (104, 110, 111) : 57 Mad 
271 (FB). (Order of District Judge under S. 84 
(2) of Madras ifindu Religious Endowments Act 
(II of 1927)~Not appealable.) 

(’84) AIR 1984 Mad 860(864): 57 Mad 670. (Right 
of appeal— Creature of statute— Rests with per- 
sons in whom statute vests it.) 

(’66) 11 Mad 26 (84): 14 Ind Appl60(FG). (Order 
of District Judge filling vacancy on committee 
not appealable— Pagoda Act.) 

(’ll) 10 Ind Gas 879 (879,880): 36 Mad 16. 

’22) AIR 1922 Lah 869 (876, 877): 8 Lah 296. 
’29) AIR 1929 Rang 198 (199). (In cases under 
the Code, right of appeal exists only if given by 
the Code.) 

(’25) AIR 1925 All 380 (882): 47 All 513 (FB). (A 
right of appeal is a right conferred on the suitor.) 
(’25) AIR 1925 Oudh 260 (261). (Express rule or 
rule by unavoidable implication.) 

(’12) 16 Ind Gas 188 (189): 40 Gal 21: 89 Ind App 
197 (P C). 

(’13) 20 Ind Gas 763 (765) (P C). 

(*14) AIR 1914 Bom 32 (32): 38 Bom 337. 

(’16) AIR 1916 Gal 361 (864): 48 Gal 857. 

(’18) AIR 1918 Gal 435 (436): 45 Gal 926. 

(’87) 9 All 445 (446). 

(’01) 23 All 227 (232): 28 Ind App 11 (P C). 

(’06) 28 All 545 (660) (FB). 

(’96) 20 Bom 808 (806). 

’04) 27 Mad 504 (608). 

1891) 1891 App Gas 210 (213), Lane v. Esdaile. 
[See also (’33) AIR 1933 Gal 182 (184) : 60 Gal 
618. (Limits on appeal by Indian Legislature.) 
(’86) AIR 1986 Pat 119(120). (A wrong decision, 
even though it relates to jurisdiction, would 
not give a right of appeal where otherwise no 
apiKJal lay.)] 

4 . (’ll) 12 Ind Gas 464 (476): 88 Gal 689. (Court 
hearing an appeal, when it is not authorized to 


do so — Its order will be a nullity.) 

(’12) 18 Ind Gas 170 (171) (Cal). 

(’13) 18 Ind Gas 122 (124): 16 Oudh Gas 86. 

(’89) 13 Bom 650 (652). 

(’02) 1902 Pun Re No. 36, p. 135 (FB). 

(’37) AIR 1937 Cal 427 (429). 

(1878) 8 Q B D 1 (4), Sandbank v. North Straf- 
fordshire Railway. 

(’67) 7 Suth W R 222 (223). 

(’05) 2 Cal L Jour 384 (387). 

5. (’86) 168 Ind Gas 76 (77, 79) : 62 Gal 701. 
(’38) AIR 1938 Oudh 18 (19). 

6 . (’90) 12 All 129 (155) (FB). 

(’84) 8 Bom 269 (2*70). (It is not provided that 
no appeal shall lie from a decree under Section 
77 Registration Act (III of 1877).) 

(’89) AIR 1989 All 238 (284). (In the absence of 
any provision in the 0. P. 0. or any other Act 
restricting appeals, S. 96 will apply to all the 
decrees which arc passed by any Civil Court 
exercising original jurisdiction.) 

(’89) AIR 1989 All 552 (554). (Declaration con- 
templated by Gl. 2, S. 88 of U. P. Agriculturists’ 
Relief Act amounts to a decree and is appealable. 
There is no provision in that Act or in any other 
law barring appeals from decree passed in such a 
case. Such decree is therefore appealable under 
the general provisions of S. 96.) 

7 . See also (’33) AIR 1933 Pat 634 (635). (Order 
refusing to recognise adjustment under 0. 21 
R. 2 appealable even though final decree has 
followed the said order and has not been 
appealed against.) 

8 . (’86) 18 Gal 232 (285). (This Section confers 
rights on parties and not jurisdiction on Court.) 

9 . (’16) AIR 1916 Cal 978 (973) : 43 Cal 90. 
(Clause 15 of the Charter.) 

(’28) AIR 1923 Bom 218 (224, 225). (Letters 
Patent (Bom), Clause 86.) 

(’86) AIR 1986 Mad 184 (185) : 59 Mad 293. 

(’37) AIR 1987 Rang 268 (269): 1987 Rang LR 97. 
(’19) AIR 1919 Bom 1 (7, 9): 48 Bom 488 (FB). 
(Clause 86, Letters Patent.) 

(’02) 25 Mad 555 (556). 
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Opde and the rules contained therein apply to such proceedings save in so far as the 
Oode specially provides to the contrary.^^ 

By a settled course of practice the procedure in Vice-Admiralty cases is governed 
by the Code of Civil Procedure.^^ This chapter on appeals will also, therefore, it is to 
be presumed, apply to such cases. 

8. "Appeal,** meaning of. — The word 'appeal* has not been defined in the 
Oode and has therefore to be construed in its natural and ordinary meaning. It has 
been held to mean “the removal of a cause from an inferior to a superior Court for the 
purpose of testing the soundness of the decision of the inferior Court. It is thus a 
remedy provided by law for getting the decree of the lower Court cancelled^ and is. in 
fact, a complaint made to the higher Court that the decree of the lower Court i? 
unsound and wrong.’* 

An appeal is not a fresh suit but is only a continuation of the original proceed- 
ings and a stage in the suit itself.'* The decree passed by the Appellate Court is a 


<*09) 2 Ind Gas 294 (295): 33 Bom 216. (Order of 
Single Judge of High Court deciding rights of 
parties — Appeal lies under the Letters Tatont.) 
<’ld) 18 Ind Gas 253 (253. 254) (Gal). (Letters 
Patent (Gal) Clause 15 — Dissentient appellate 
judgment — Further appeal lies therefrom.) 

(’16) AIR 1916 Mad 883 (885) : 39 Mad 1196. 

(Order by Single Judge on claim petition.) 

(*16) AIR 1916 Mad 1220(1221): 39 Mad 235 (FB). 
(Order of Single Judge refusing to interfere in 
revision is a judgment.”) 

(’16) AIR 1916 Mad 745 (745). (Order of Single 
Judge staying further trial is not ’’judgment.”) 
(’16) AIR 1915 Cal 771 (771): 42 Cal 735. (Order 
of Single Judge for security before granting leave 
to defend summary suit — No appeal lies.) 

(’17) AIR 1917 Bom 62 (78) (SB). (Appeal from the 
original side was heard by Bench of two Judges 
— Upon their difTering, appeal should be decided 
by senior Judge — Clause 36, Letters Patent.) 
(’13) 37 Bom 672 (574). 

(’17) AIR 1917 Cal 494 (495). 

(’16) AIR 1916 Cal 838 (840). (Order discharging 
rule under Section 115 is not a judgment.) 

(’08) 35 Cal 1096 (1098). (Order of remand of 
Single Judge is judgment.) 

(’07) 34 Cal 619 (624). (Order granting leave to 
sue under Clause 12 of the Letters Patent is a 
judgment.) 

(’06) 33 Cal 1323 (1341, 1343). (Order refusing to 
enlarge time for preferring appeal is not a 
judgment.) 

(’90) 17 Gal 66 (88). (Order of one Judge in exer- 
cise of Admiralty or Vice* Admiralty jurisdiction 
— Appeal lies under Letters Patent.) 

(’09) 1 Ind Cas 14 (20): 34 Bom 1. (Order amount- 
ing to ” judgment” within Clause 15 of the 
Letters Patent is appealable.) 

(’09) 2 Ind Cas 167 (168) (Bom). (Formal order or 
order regulating procedure is not judgment.) 
(’07) 30 Mad 143 (144). (Order refusing to issue 
commission for examination of witnesses is a 
judgment.) 

10. (’21) AIR 1921 P G 80 (82, 83): 48 Cal 481: 
48 Ind App 76 (PC). 

11. (’90) 17 Gal 887 (840). (Section appUes to 


High Court in ordinary civil suits and in its 
Vice- Admiralty jurisdiction.) 

(’90) 17 Cal 66 (83). 

Note 3 

1. (’99) 22 Mad 68 (80) (FB). (The explanation 
of the term in Wharton’s Law Lexicon.) 

(’08) 1908 All W N 211 (213). (It is a continua- 
tion of a litigation commenced by a suit.) 

2. (’99) 22 Mad 68 (85) (FB). 

(’33) AIR 1933 Bom 265 (257, 260): 57 Bom 338. 
(Appeal against order granting review is also 
appeal, though incompetent.) 

(’32) AIR 1932 P C 165 (167): 59 Ind App 283: 
60 Cal 1 (PC). (Application to Appellate Court, 
asking it to set aside or revise decision of a sub- 
ordinate Court is an appeal, though it is irregu- 
lar or incoinixiteut.) 

3. (’73) 6 N W P If C R 19 (21) (FB). 

(’15) AIR 1915 Mad 648 (649). (Appellant must 
show that judgment is wrong even if one of the 
respondents does not contest.) 

[See rtiso (’32) AIR 1932 Jiom 90(92):66 Bom 786.] 

4. (’15) AIR 1915 Mad 1133 (1134). 

(’72) 18 Suth W R 261 (269). (’’Subject-matter 
in dispute” would mean dispute in suit.) 

(’03) 26 Mad 91 (95, 90) (FB). (The final decree in 
the appeal will thus bo dual decree in suit.) 

(’14) AIR 1914 Mad 564(565): 7 Ind Cas 202 (204): 
37 Mad 1. 

(’15) AIR 1915 Mad 1223 (1229, 1233): 39 Mad 
195 (FB). 

(’16) AIR 1916 Mad 732 (732). (0. 41 R. 32 leads 
to the same conclusion.) 

’16) AIR 1916 Mad 883 (884): 39 Mad 1196. 

’14) AIR 1914 Cal 614 (016). (’’Suit” includes 
appealable stage thereof.) 

(’18) AIR 1918 Mad 998 (1002, 1006): 40 Mad 1. 
(Value of subject-matter must be valuation at 
institution. 26 Mad 91 (FB), Followed.) 

(’19) AIR 1919 Lahl80(181): 1919 Pun Rc No. 79. 
(Therefore no person can appeal unless he is 
party to the suit.) 

(’01) 24 Mad 39 (41, 42). (Right of appeal subsist- 
ing on date of suit not lost by subsequent repeal 
of right of appeal. See Section 8, Madras Gene- 
ral Clauses Act, 1891.) 


SeoUoa OS 
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decree in the suit*^ and the appellate judgment stands in the place of the original 
Motae 8-4 judgment for all legal purposes.® 

An appeal differs from a r&oim in that the primary intention of the review is 
the re-consideration of the subject by the Judge under certain conditions, while 
an appeal is a rehearing by another tribunal^ 

An appeal differs also from a revision. In an appeal the points to be decided 
are those on which the parties are at variance. But a revision is a matter between a 
higher Court and a lower Court ; in fact revisional powers may, in certain oases, bo 
exercised without an appeal or an application by any of the parties concerned.® 

The expression “ appeal under the Civil Procedure Code ” is not restricted to an 
appeal the right to prefer which is conferred by that Code but means an appeal the 
procedure in regard to which is governed by the Code.® 

The use of the words “ an appeal ** in the Section does not mean “one appeal 
only.’* Where an appeal is dismissed for default, a fresh appeal will not be barred if 
brought within the period of limitation for filing the appeal.^® 

An appeal which, even if successful, would be entirely fruitless should be dis- 
missed as being incompetent. Thus, where in execution the Court directed the sale in a 
particular order and the judgment.debtor appealed but before the appeal was heard the 
properties were sold, the appeal, even if successful, will become infructuous and should 
be dismissed.^^ 


4. *'Goavt authorized to hear appealSt*’ — This Section does not deal with 
jurisdiction of Courts but only with the right of appeal} The jurisdiction to entertain 
appeals is given by the various Acts in the different Provinces® and it is only that Court 
to which jurisdiction is so given in any particular matter that can hear the appeal.® 

A general rule adopted in the various Acts is that an appeal from a decree or 
order of a District Judge or an Additional District Judge or of a Sub- Judge in suits of 


5. (’17) AIR 1917 Mad 697 (598). (And on the 
filing of an appeal judgment ceases to be res 
judicata and becomes sub judice.) 

’88) 15 Cal 94 (99). 

*01) 28 Cal 23 (27). 

(*08) 31 Mad 268 (270). 

(*03) 26 Mad 91 (95) (PB). 

(’15) AIR 1915 Mad 1223 (1230, 1231): 39 Mad 
195 (FB). 

(’94) 18 Bom 203 (206). (Though appeal be against 
a part of the decree and appeal simply confirms 
decree of lower Court.) 

[See also (’31) AIR 1931 Nag 17 (18); 27 Nag LR 
251. (Difference between appeal and revision 
pointed out.)] 

6 . (’15) AIR 1916 Mad 1133 (1134). (Therefore 
possession taken by a person pending an appeal 
is subject to the result of the appeal.) 

[See also (’S3) AIR 1933 Pat 209 (209).] 

7. (1869) 7 Moo Ind App 283 (804) (P C). 

8. (’82) AIR 1932 All 651 (658) : 54 All 891. 

(’33) AIR 1933 Sind 200 (202): 28 Sind L R 167. 

9. (’20) AIR 1920 Mad 407 (408) : 48 Mad 61. 
[See also (’29) AIR 1929 Mad 223 (226).] 

10. (*23) AIR 1923 Pat 614(516) : 2 Pat 739. (It 
can be held barred only if the order of dismissal 
of first appeal would operate as res judicata.) 

(’21) AIR 1921 Cal 455 (466) : 48 Cal 157. (Which 


seems to support the contrary view is a case 
under the special provision of the Bengal Ten- 
ancy Act and is clearly distinguishable.) 

11. (’12) 15 Ind Cas 529 (529) (Cal). 

(’16) AIR 1916 Cal 272(274). (Unless before filing 
the appeal, the appellant has obtained an order 
for stay.) 

[See also (’32) AIR 1932 Nag 121 (126, 127): 28 
Nag L R 233 (F B). (A case under Criminal 
Procedure Code.)] 

Note 4 

1. (’86) 18 Cal 232 (285). 

2. See the Bengal U. P. and Assam Civil Courts 
Act, 12 of 1887, Ss. 20 and 21; The Bombay 
Civil Courts Act, 14 of 1869, Ss. 8, 16, 17, 26 
and 27 ; The Madras Civil Courts Act, 3 of 1878, 
S. 18; The Punjab Courts Act, 6 of 1918, Sb. 88 
and 89; The Oudh Civil Courts Act, 13 of 1879, 
Ss. 20 and 21 ; The C. P. Courts Act, 12 of 1904, 
S. 16 ; The Sind Courts Act, 12 of 1866, Ss. 6 
and 8; The Lower Burma Courts Act, 1900, S. 28. 

3. (’96) 18 All 875 (878). 

(’18) AIR 1918 Cal 435 (486) : 45 Cal 926. 

(’97) 24 Cal 249 (251). (Suit for rent against 
several tenants collectively— Aggregate amount 
sued for exceeding Rs. 100 — Appeal lies to the 
Judicial Commissioner. (Bengal Act 1 of 1879).) 
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value of over Be. 6,000^ will lie to the High Court ; but that an appeal from all 
other decrees or orders pf a Sub-Judge and from all those of a District Munsif will lie 
to the District Judge/ or if specially authorized by the Local Government to an 
Assistant Judge or a Sub-Judge/ 

It is an oft-repeated principle of law that the failure to raise a plea of want of 
jurisdiction in the Appellate Court does not clothe that Court with a jurisdiction not 
given to it/ But the parties may waive inquiry as to facts necessary for the determi- 
nation of the question of jurisdiction where that question depends upon facts to be 
ascertained/ 

The subject-matter of an appeal should be valued for the purposes of jurisdiction 
according to the law in force at the date of the appeal and not of the suit which led 
to it.® 

A Court is not precluded from hearing an appeal by the mere fact that at one 
time the plaint had been presented in that very Court.^® 

Where a suit was tried by Court A and after decree, the venue was transferred 
to Court B on account of re-distribution of districts, an appeal from the decree of 
Court A lies to the Court to which appeals would lie from the Court 

5. Powers of Appellate Court. ^ See Order 41 Buies 23, 33, etc. 

6. Who oan appeal. — In order to sustain an appeal it is necessary to show 
that the party desirous of appealing has the right of appeal and that the Court to 
which he would prefer the appeal has the right to entertain it.^ 

As a general principle no one can appeal from a decree unless he was a party' 
to the action or was treated as such or is the legal representative of the party, or 
unless his privity in estate, title, or interest is apparent on the face of the record.® 


4 . (’92) 15 Mad 69 (70). (Suit for partition— Value 
of the suit is value of the share claimed less than 
Bs. 5000— Appeal to District Court.) 

(’37) AIR 1937 Oudh 12 (15) : 12 Luck 586. 
(Valuation of suit above Bs. 5000 — Suit decided 
by Subordinate Judge before Chief Court added 
explanation to B. 268, Oudh Civil Rules — Appeal 
lies to High Court.) 

(’79) 4 Cal L Rep 491 (496, 497) : 5 Cal 489. (Suit 
for property valued at more than Bs. 5000 — 
Appeal lies to High Court.) 

(’97) 1897 Bom P J 144 (145). (District Judge has 
no jurisdiction to hear an appeal, where the 
value of the subject-matter exceeded Bs. 5000.) 

5. See the various Local Acts. 

(’31) AIR 1931 Cal 159 (160) : 59 Cal 829. (Mort- 
g'fcge suit for less than Bs. 5000 — Decree for 
more than Bs. 5000 — Appeal lies to District 
Judge.) 

(’12) 15 Ind Cas 512(514) : 36 Bom 360. (Amount 
in dispute less than Bs. 5000 — Appeal lies to 
District Court. (Bombay Civil Courts Act 14 of 
1869, Section 16).) 

(’09) 2 Ind Cas 492 (492): 88 Bom 871. (Compen- 
sation in land acquisition case awarded less than 
Bs. 5000 — Appeal lies to District Court.) 

(’95) 19 Bom 198 (201). (Suit for account valued 
at Bs. 180— Order rejecting plaint — Appeal lies 
to District Judge.) 

(’14) AIR 1914 Bom 82 (82) : 38 Bom 887. (Court 
authorized to hear apj^als from the Assistant 
Judge’s Court is the District Court— Bombay.) 


(’89) 12 Mad 472 (478). 

6. (’13) 21 Ind Cas 888 (388) ; 16 Oudh Cas 197. 
(Sub-Judge authorized to entertain application 
under Succession Certificate Act — Proviso to- 
S. 26 (2)— Appeal lies to District Court.) 

7. (’89) 13 Bom 650 (653). 

(’35) AIR 1935 Mad 723 (724). 

(’12) 16 Ind Cas 940 (942) (Cal). 

(’09) 4 Ind Cas 830 (831) ; 84 Bom 171. (Conduct 
of the parties did not give jurisdiction.) 

(’10) 7 Ind Cas 950 (952) : 35 Bom 24. 

8. (’10) 7 Ind Cas 950 (952) : 35 Bom 24. 

9. (’82) 4 Mad 220 (222). 

10. (’16) AIR 1915 All 6 (6). 

11. (’15) AIR 1915 Mad 362 (363) : 37 Mad 477. 
(’06) 28 All 93 (94, 96). (Vide S. 17 (1) of Act 12. 

of 1887.) 

(’07) 84 Cal 636 (640). 

(’10) 7 Ind Cas 864 (864) (Mad). (Doubted whe- 
ther first Court will lose jurisdiction in a matter 
docidcxl by it by the re-distribution of areas.) 
(’14) AIR 1914 Mad 162(167) : 37 Mad 462. (Vide 
Section 150, Civil Pi C.) 

Note 6 

1. (’86) 13 Cal 282 (285). 

2. (’19) AIR 1919 Lah 180 (181) ; 1919 Pun Re 
No. 79. (Party to the suit.) 

(’35) AIR 1935 Fat 261 (263) : 14 Pat 286. (Dis- 
trict Judge formulating scheme in pursuance of 
High Court’s order— Person appointed as manager 
— Another person not party to original action has- 


SaotlmSe 
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In order to give a person a right of appeal under this Seetton, two conditions 
must be satisfied — ' . ‘ 

1. The subject'matter of the appeal most be a decree,’ that is, a conclusive 
determination of “the rights of the parties with regard to all or any of 


no locus standi to appeal from order of District 
Judge.) 

<’34) AIR 1934 Mad 860 (363) : 57 Mad 670. (De- 
cree against Official Receiver — A creditor not a 
party to the suit cannot appeal under 0. P. 
Code though he may under the Provincial Insol- 
vency Act.) 

*76) 24 Buth W R 259 (259). 

1662) 1 Mad H G R 8 (9). 

(*91) 13 All 290 (294, 295). (Party treated as re- 
presentative can appeal.) 

<*08) 32 Bom 155 (156). (Suit by Advocate-General 
under S. 92 — Relators cannot appeal.) 

(*88) 9 Gal 629 (630). (The defendant appealed in 
first Appellate Gourt making the 'next friend' 
alone respondent >-Next friend appealed to High 
Gourt — Defendant cannot object.) 

<'99) 26 Gal 539 (541, 542). (Auction-purchaser 
though not party to a suit is a party to a pro- 
ceeding — Second appeal lay at his instance.) 

<'05) 9 Cal W N 584 (588). (Whether a party is 
aggrieved by decree — Question of fact.) 

<*93) 16 Mad 290 (292). (Second appeal against 
person not party to first appeal does not lie.) 
<’92) 1892 All W N 139 (139). 

<'10) 6 Ind Gas 244 (247) (Gal). (Second requisite 
— That appellant has an interest in subject* 
matter — Third requisite— Ho had been prejudi- 
cially aficctod by judgment — Hindu wife.) 

<'12) 16 Ind Ga’s 693 (694) (Mad). (Decree against 
person not party to first appeal — He cannot 
prefer second appeal.) 

<’18) AIR 1918 Pat 364 (365). (Not a party to suit.) 
(’18) AIR 1918 Lah 263 (263). (Must be a party 
to a suit and aggrieved by decree.) 

<*04) 14 Mad L Jour 139 (140). (Suit on mortgage 
by Hindu widow — Reversioner made party as 
claiming under settlement can appeal from 
decree.) 

<’09) 4 Ind Gas 781 (783) : 12 Oudh Gas 390. (Per- 
son made defendant under order of Gourt has a 
right of appeal.) 

[See (’38) AIR 1938 Lah 70 (70). (Necessary party 
impleaded in suit but not in appeal — Such party 
has right of second appeal.)] 

3. (’73) 6 N W P II G R 19(21, 23). (There is no 
appeal from a decision which is not a decree.) 
(’92) 19 Gal 485 (487). (Order made by Munsif 
under Bengal Tenancy Act, authorizing the 
zamindar to acquire raiyat’s holding is not de- 
cree— Not appealable.) 

(’87) 14 Gal 312 (318). (Application under S. 93, 
Bengal Tenancy Act — Not a suit— No appeal.) 
<’85) 7 All 276 (277, 278). (Decree as amended is 
the decree in the suit, and therefore an appeal 
lies— Per Oldfield, J.) 

<*34) AIR 1934 Oudh 307 (809) : 9 Luck 701. 
(Plaintiff’s suit claiming contribution from taluk- 
dari estate of defendant — Finding in favour of 
plaintiff but amount not determined — Finding 
Amounts to preliminary decree.) 


(’35) AIR 1935 Mad 378 (877). (Order in proceed- 
ing under S. 44 of the Madras Hindu ^igious 
Endowments Act is not decree.) 

(’86) 168 Ind Gas 75 (77, 79) : 62 Cal 701. (Appeal 
cannot lie against a finding in a judgment.) 

(’86) AIR 1936 Pesh 79 (79,80). (Order of remand 
under inherent powers under S. 151, 0. P. G«, 
1908, is not decree— No appeal lies.) 

(’36) AIR 1936 Sind 166 (167) : 30 SindL R 170. 
(Order in exercise of inherent jurisdiction in 
execution proceedings is not_decree and hence not 
appealable.) 

(’37) AIR 1987 Oudh 381 (383) ; 13 Luck 523. 
(Gourt ordering appointment' of certain persons as 
trustees of wakf on their mere applications, not 
as Civil Gourt but as kazi under Mahomedan law 
— Order appointing mutawallis not being ‘decree^ 
as not having been made in suit, appeal there- 
from is not competent under S. 96.) 

(’38) AIR 1938 Oudh 18 (19). (There is no provi. 
sion for any appeal against a mere finding irres- 
pective of the decree or order.) 

(’39) AIR 1989 All 552 (554) : 1939 All WR (HG) 
414 (416). (Declaration contemplated by cl. (2)* 
of Section 33, U. P. Agriculturists’ Relief Act, is 
a decree and is appealable.) 

(’39) AIR 1939 Bora 65 (65, 66). (Order of Appel- 
late Gourt refusing to stay execution is not 
appealable as it is not a decree.) 

(’39) AIR 1939 Bom 182 (188). (Order passed on 
petition praying that value of property to be sold 
in execution of decree should be stated in sale 
proclamation is not decree and is not appealable.) 
(’10) 4 Ind Gas 829 (880) ; 84 Bom 182. (A decree 
is something different from a judgment.) 

(’12) 15 Ind Gas 935 (936) : 8 Nag L R 92. (Until 
the decree has been drawn there can be neither 
appeal nor execution.) 

(’12) 16 Ind Gas 45 (46) (Mad). 

(’25) AIR 1925 Gal 932 (932) : 52 Gal 662. (Right 
to pass a decision which is appealable as a decree 
is also appealable as such.) 

(’08) 4 Nag L R 54 (56). (Order refusing to pass 
order absolute on a conditional decree in a mort- 
gage suit is appealable as a decree.) 

(’83) 7 Bom 464 (466). (Appeal does not lie from 
a judgment but only from the decree.) 

(’85) 7 All 411 (412). (Appeals lie only from decrees 
or from amended decrees.-^Per Oldfield, J.) 

(’68) 9 Suth W R 309 (311). (If there is no decree 
there is no appeal under this Section.) 

[See also (’24) AIR 1924 Gal 1006 (1007). 

(’37) AIR 1937 Lah 800 (801). (Suit on pro-note 
executed by B, C and D — Gourt ordering 
that suit could not proceed against A on ground 
that pro-note was signed by him at place 
beyond that Gourt’s jurisdiction — Order held 
was tantamount to rejection of plaint as regards 
4, and appeal therefore was competent — Even 
if no appeal lay, revision was competent as 
there was a case decided.)] 
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the matters in eontroversy in the suit,”* and, StoUdtt M- 

2. the party appealing must have been adversely affected by such deter. Not* 6 
tnioatiop.* Further, .he * can appeal only in such matters as have 


[Sm heWevev (’90) AIB 1999 Mad 998 (996). 
(Ap^l under S« 96 though deoieion may not 
be a decree.)] 

4a 8ee Section 3 (2). suvTCti 
<*84) AIB 1984 Mad 108 (107) : 67 Mad 271 (F B). 
(Order of District Judge under S. 84 (2) of the 
Madras Hindu Boligious Endowments Act, is 
- not a decree since the proceeding commenced by 
petition and so cannot be regarded as a suit.) 
•(•87) AIB 1937 All 694 (696). (Partition suit— 
Order passed between preliminary and final decree 
is an interlocutory order and not appealable.) 
•(’28) AIB 1928 Lah 931 (981). (Order refusing 
instalment decree under O. 20 B. 11 not appeal- 
able unless incorporated in the decree.) 

’(•80) AIB 1930 Lah 187 (188 to 190) : 11 Lah 402. 
(Order for staying execution is a decree and is 
appealable— Conflict of views and case law dis- 
cussed.) 

•(’29) AIB 1929 Bang 198 (200). (Order under S.73 
of the Code is not appealable unless it comes 
under S. 47.) 

•(’16) AIB 1916 Gal 272 (274). (Preliminary decree 
— Absence of formal expression will not prevent 
appeal.) 

(•12) 15 Ind Oas 936 (987) : 8 Nag L B 92. (Pre- 
liminary adjudication not finally expressed is 
not appealable.) 

(•11) 12 Ind Cas 745 (760) (Cal). (Conditional order 
is no order until condition is fulfilled.) 

(•19) AIB 1919 Lah 418 (418). (Lower Court ex- 
pressed opinion on points not necessary to deci- 
sion — No appeal from such opinion.) 

(•26) AIB 1926 Pat 457 (459) : 6 Pat 160. (Order 
of remand under S. 151 merely sotting aside de- 
cree of lower Court but without deciding any of 
the matters in controversy is not a decree.) 

(’83) 7 Bom 464 (466). (No appeal lies against a 
merely incidental decision.) 

(’91) 18 Gal 469 (472). (Incidental order is not 
appealable.) 

(*12) 16 Ind Cas 566(666) (All). (Preliminary adju- 
dication not expressed in a decree not appealable.) 
(’13) 21 Ind Cas 387 (388) (Cal). (Decision on pre- 
liminary issues not appealable.) 

(186p 7 Suth W B 222 (222). (Preliminary issues 
decided — No appeal lies.) 

(’95) 18 Mad 73 (87), (A provisional decree is 
appealable.) 

(’31) AIB 1931 Mad 471 (473, 474) : 64 Mad 337. 
(’Decree’ appealable though termed 'order* or 
'decretal order,’) 

(*29) AIB 1929 Mad 404 (405). (To be a decree for 
ap^l, the decision must be a final disposal 
whichever way it has been or may have been 
decided.) 

(’27) AIB 1927 Bang 148 (149) : 6 Bang 888. (Order 
refusing adjournment and dismissing suit is a 
decree appealable.) . 

<’18) 19 Ind Oas, 922 (924) (Sind).. (Set-off claimed 
. -^Suit dismissed as ban^ by limitation-^Deci- 
sion not being one deciding botl| the claim and 


set-off is not a decree and no appeal lies.) 

I8ee also (’84) AIB 1984 Pat 18 (14). (Order of 
remand without adjudication 6ii merits but 
order drawn up in the form of a decree — Held 
not decree but non-appoalable order.) 

(’17) AIB 1917 Pat 686 (687, 689). 

(’36) 163 Ind Cas 75 (77) : 62 Cal 701. (Whether 
a party is adversely affected by a decree is a ques- 
tion of fact to be determined in each case accord^ 
ing to its peculiar circumstances.) 

(’37) AIB 1937 Pat 428 (429). (Suit against twi- 
persons — Claim to relief against both or either 

— Decree against one only — Appeal claiming re* 
lief against other is competent.) 

(’34) AIB 1984 All 677 (679). (Apptol lies only 
against that part of the decree which adversely 
affects him.) 

(’32) AIB 1932 Bom 78 (79, 80) : 66 Bom 16. 
(Mere fact that they were parties in lower Court 
docs not invest them with a right to appeal.) 

(’28) AIB 1928 Mad 854 (855). 

(’99) 26 Cal 689 (644). 

(’15) AIB 1916 Cal 668 (669) : 42 Cal 1. (Order 
refusing rateable distribution not affecting judg- 
ment-debtor — Latter cannot appeal.) 

(’06) 9 Cal W N 684 (688). 

(’24) AIB 1924 Oudh 62 (58) ; 26 Oudh Cas 874. 
(Though the decree is not specifically passed 
against him.) 

(’81) AIB 1931 Oudh 242 (243). 

(’68) 10 Suth W B 94 (94). 

(’98) 22 Bom 718 (721). 

(’83) 6 Mad 186 (186,187). (Suit for redemption — 
Defendant in possession on behalf of mortgagee 
and not claiming any interest in himself cannot 
appeal.) 

(’76) 1 All 266 (267). 

(’06) 1905 All W N 162 (162). (Appeal by unsuc- 
cessful party — Party losing all interest in subject- 
matter, since — Appeal must be dismissed.) 

(’21) AIR 1921 Cal 880 (381). (Suit dismissed — 
Plaintiff can appeal notwithstanding some flnd^ 
ings in his favour.) 

(’94) 7 C P L B 98 (95). (Unsuccessful party can 
appeal though he has lost his interests in the 
subject-matter since the decree.) 

(’07) 4 Low Bur Rul 96 (98). (Suit by agent dis- 
missed on the ground that the agent cannot sue 

— Principal can appeal.) 

(’06) 3 All L Jour 844 (845). (Suit for pre-emption 

— Vendee has right to appeal.) 

(’16) AIB 1916 P C 14 (15, 16) : 38 All 440 (446) : 
43 Ind App 170 (P C). (Party setting up a claim 
which he afterwards admits to be unfounded 
cannot appeal.) . , , . 

(*21)AIB 1921 Lah 349 (350). (Stake-holder is 
not aggrieved by decision between claimants.) 
(’71) 16 Suth W B 636 (536). (Person having no 
locus standi cannot contest decree in appeal.) 
(’16) AIB 1916 Mad U60 (1152). (Person having 
no title and no locus standi cannot contest 
decree.) 


3CPC. 62. 
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adversely affected him and not from every part of the decree.^ 

The word '*partie8" in the first condition refers to those persons only who are 
ranged on either side as plaintiffs defendants. Such parties, if they are adversely 
affected by the decree, have a right of appeal against it.^ The words “matters in 
controversy in the suit" are those matters which, from the pleadings, appear to 
be in dispute between parties ranged on one side as plaintiffs and on the other side 
as defendants.^ 

With regard to the second condition it may be said as a general rule that a 
decision cannot be said to adversely affect a person unless it will operate as res 
jvdicata against him in any future suit.* Thus, a pro forma defendant against whom 
the decree will not operate as res judicata cannot appeal and open out the case 
between the plaintiff and the other defendants.^* In order to find out whether a 
decision will operate as res judicata and will thus adversely affect a party, the 
substance of the decree and the judgment, and not the form must be considered,^^ 
and for this purpose the parties may go behind the decree and see what really the 
adjudication was.^* Where a decree is absolutely in favour of a party but some issues 
are found against him, he has no right of appeal against the decree or the findings^* 
because he is, firstly^ not adversely affected thereby and secondly because such 


(•16) AIR 1916 Lah 270 (270, 271) : 1916 Pun Re 
No. 26. (Decree against principal and agent — < 
Principal withdravring from contest — - Agent 
cannot appeal.) 

(*09) 4 Ind Oas 629 (631) (Lah). 

(•24) AIR 1924 Mad 79 (80) : 46 Mad 811. 

(•16) AIR 1916 Mad 294 (295) : 12 Ind Gas 167 
(169) : 37 Mad 26. 

(’24) AIR 1924 Gal 860 (861). (Decree refusing 
exclusive but awarding joint possession aggrieves 
plaintiff.) 

(’14) AIR 1914 All 83 (83). (A party has no right 
to appeal against a decision in his favour on the 
ground that one of the findings is against him.) 
(’23) AIR 1923 Lah 504 (504, 505). (Person not 
aggrieved cannot appeal.) 

(’23) AIR 1923 Pat 404 (405). (Decree in favour 
of defendant 2 — He cannot appeal — He not 
being impleaded in first appeal by plaintiff, his 
rights cannot be affected in second appeal.) 

6. (’34) AIR 1934 All 677 (679). 

7 . (’IS) 20 Ind Gas 898 (899) : 16 Oudh Gas 350. 
(’87) AIR 1937 Mad 843 (845) : I L R (1937) Mad 

970. (Mortgage in favour of manager of joint 
Hindu family— Suit by manager for rent of mort- 
gaged land — Junior member also impleaded — 
Prayer for decree in favour of manager or in 
favour of junior member — Dismissal of suit — 
Appeal by junior member maintainable.) 

(’23) AIR 1923 Gal 90 (91). (Transferee of a ten- 
ancy interest was sued along with his landlord 
by a mortgagee purchaser for possession — He 
can appeal since his tenancy was questioned.) 

8. (’13) 20 Ind Gas 898 (899) : 16 Oudh Gas 350. 

9. See Notes to S. 11. " Oo-defendants.” 

(’83) 7 Bom 464 (467). 

(’36) 163 Ind Gas 76 (79); 62 Cal 701. 

10 . (’67) 7 Suth W R 366 (366). 

(’75) 23 Suth W R 86 (87). 

(*87) AIR 1937 All 868 (369). 


(’35) AIR 1935 All 984 (985). (Landlord selling 
his interest — Landlord vendee bringing suit 
against tenants for arrears of rent joining vendor 
as pro forma defendant — Court holding tenants 
to be proprietors and not tenants — Vendor is 
aggrieved party and can appeal against such 
decree as decision will operate as res judicata 
against him— 21 All 117, Poll.) 

11. (’13) 19 Ind Gas 448 (448) (Mad). (Substance 
of order and not the provision of law quoted 
should be looked to, to see whether the appeal is 
competent.) 

(’21) AIR 1921 Mad 417 (418). (Do.) 

12. (’13) 21 Ind Gas 16 (18) (Mad). 

13. (’70) 13 Suth W R 1 (2). 

(’ll) 9 Ind Gas 1080 (1031) (Lah). (Issues which 
are against may not be regarded as res judicata.)* 
(’86) 7 All COG (611) (P B). 

(’38) AIR 1938 Oudh 18 (19, 20). 

(’39) AIR 1939 Rang 69 (62). 

(’12) 1912 Pun Re No. 42, p. 163. (Suit for nre^ 
emption dismissed — Vendee cannot appeal.) 
(’96) 6 Mad L Jour 86 (88). 

(’80) 6 Cal 206 (208). 

(’04) 1904 Pun L R No. 84, p. 296 (301). (Wife’s 
suit for judicial separation decreed — Finding 
as to adultery against her— She cannot appeal.)' 
(’81) 3 All 152 (167). (Suit for pre-emption dis- 
missed — Appeal against finding as to the vali^ 
dity of sale — Not admissible.) 

(’95) 17 All 174 (191). 

(’83) 7 Bom 464 (466). 

(’89) 18 Bom 650 (662). (7 Mad 146 foUowed.) 
(’94) 18 Bom 697 (602). 

(’86) 11 Gal 801 (806) : 12 Ind App 23 (P 0). 

(’91) 18 Gal 647 (661). 

(’97 24 Gal 900 (906). 

(•08) 8 Gal L Jour 652 (653). 

(’21) AIR 1921 Oal 217 (218). (Party cannot 
appeal simply to attack the grounds in support 
of the decree.) 
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findings are not embodied in and do not form part of the deoree.^^ As has been 
observed by the Oaloutta High Oourt in Krishna v. Mohesh}^ *'the question \vho may 
appeal i8;determihable by the oommonsense oonsideration that there can be no appeal 
where there is nothing to appeal about/' But there may be cases where a decision, 
though on the face of it is entirely in favour of a party defendant, really negatives his 
right as against the plaintiff and the other defendants. In such a case he does not lose 
his right of appeal. Thus, where A owes a debt to B who assigns it first to C and then 
to D and D sues both B and 0 on the debt alleging that the assignment to G was 
void, and the suit is decreed against B and dismissed against C, the decree, though on 
the face of it is in favour of C, necessarily implies that the assignment in his favour is 
void and 0 has therefore a right of appeal against it.^® 

It will follow from the above general principles that the following persons are 
entitled to appeal under this Section — 

1. A party to the suit who is adversely affected by the decree.^^ Indeed a 
person who is not a party to the suit or his legal representative cannot be 


(’21) AIR 1921 Lah 349 (350). 

(’21) AIR 1921 Lah 395 (395). 

(’30) AIR 1930 Lah 190 (191). (No appeal by per- 
son whose prayer, e.g. for stay of sale, has b^n 
granted in effect.) 

(’29) AIR 1929 Pat 586 (587) : 8 Pat 617. 

(’84) 7 Mad 145 (149). 

(’26) AIR 1925 Mad 264 (264, 265). (Dissenting 
from AIR 1920 Mad 871.) 

(’16) AIR 1916 Pat 306 (306). (Suit dismissed for 
want of cause of action — < Defendant cannot 
appeal on findings of certain facts.) 

(’24) AIR 1924 Mad 858 (859). (Findings in judg- 
ment dismissing suit not implied or embodied in 
the decree is no ground for appeal by defendant.) 
(’06) 9 Oal W N 684 (588). (However, after consi- 
dering the case law it was held that such party 
in this case had a right of appeal.) 

(’16) AIR 1915 Mad 294 (295) ; 12 Ind Gas 167 
(169) : 37 Mad 25. 

(’16) AIR 1915 Cal 276 (278). 

(*14) AIR 1914 All 83 (83). 

(’16) AIR 1916 Mad 618 (618). 

(’18) AIR 1918 Nag 91 (91, 92). 

(’76) 23 SuthWR 86 (86). (Pro forma defendant 
against whom no judgment is given, cannot 
appeal.) 

(’73) 6NWPHOR 19 (24, 26) (P B). 

(’73) 6 N W P H 0 R 412 (414). 

(’88) 1888 Bom P J 293. 

(’89) 1889 Bom P J 208 (208). (Not bound to 
appeal against adverse findings, if decree favour- 
able.) 

(19) AIR 1919 Lah 418 (418). 

[See (’36) AIR 1936 Mad 58 (59).] 

[But see (’85) 11 Cal 544 (545).] 

14. (’93) 18 Bom 697 (602, 603). 

(’81) 6 Gal 319 (823) (F B). (If a party wishes to 
appeal against findings he should get them 
embodied in the decree.) 

(’81) 6 Cal 206 (209). 

15. (’05) 9 Gal W N 684 (588). 

16 . (’99) 21 AU 117 (119). 

(’07) 80 Mad 447 (449). (Decision dismissing suit 
being in ftkot against the defendant.) 


(’06) 9 Cal W N 584 (588). (Decree apparently in 
favour of defendant but negativing his defence 
by implication.) 

(’24) AIR 1924 Mad 689 (690) : 47 Mad 633. 

(’26) AIR 1926 Mad 974 (975). 

(’78) 2 All 497 (499, 500, 601) (F B). 

(’80) 3 All 75 (76). (Implied negation of dofen* 
dant’s claim.) 

(’81) 6 Gal 19 (21). 

(’12) 16 Ind Gas 127 (128) : 1912 Pun He No. 42. 
(•13) 21 Ind Gas 15 (18) (Mad). 

(’17) AIR 1917 Pat 860 (362). (Findings operating 
as res judicata against party by implication.) 
(*10) 1910 Mad W N 719 (720). 

(’72) 4 N W P H 0 R 120 (121). 

(’85) 62 Gal 701 (708). (There are observations in 
the judgment which are liable to be interpreted 
as meaning that there is an exception to the rule 
that an appeal is a creature of the statute and 
that such an exception has been created by judi* 
cial decisions to the effect that an appeal lies 
from a finding although the decree itself is in 
th(3 party’s favour— It is submitted that the judg- 
ment road as a whole does not mean this — It 
affirms the proposition that an appeal lies only 
if permitted by the statute and that an appeal 
against a mere finding is not possible under the 
Code — But the judgment proceeds on the ground 
that the Code docs not prescribe as to who can 
appeal against a decree and hence, even a poison 
in whose favour a decree may appear to have 
been passed may, under the priculiar circum- 
stances of a case, be really adversely affected by 
such decree and in such a case ho can appeal 
against the decree.) 

17. (’18) AIR 1918 Lah 263 (268). 

(’98) 22 Bom 718 (721). (The right of a party 
adversely affected is not affected by the fact that 
one of the other appellants is dead.) 

(’37) AIR 1937 Mad 843 (845): I L R (1987) Mad 
970. 

(’16) AIR 1916 Lah 401 (402). (One appellant can 
proceed with appeal though another is dead.) 
(1865) 2 Suth W R 227 (231). 

(’75) 1 All 266 (267). 
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affected by the decision in any way and therefore cannot appeal.^^ The 
following persons are. not 'parties' for the purpose of preferring an appeal: 

A, Defendants who are^xempted from the operation of a decree.^^ 

B. Persons against whom the suit has been dismissed in appeal and 

the case remanded.*® 


C. Persons who ought not to have been impleaded, siich as pro forma 
defendants, but who are impleaded,*^ 

On substitution of the Court of Wards in place of the original plaintiffs 
in a suit, the latter have no locus standi to appeal against the order 
dismissing the suit.** 

2. Tlio legal representative of a deceased party affected by the decree can 

appeal if the right of the deceased party survives to him but he must 
first get liimself impleaded as such in the suit record.** 

3. The transferee of the interest of a party pending the suit who is, so far 

as such interest is concerned, bound by the decree, can appeal from the 
decree provided he also gets himself placed on the record of the suit.*^ 
Where a decree has been passed against the transferor and his transferee, 
the former alone cannot ap|)eal as he has no interest and is not affected 
by the decree.** A transferee after the decree cannot however apply to 
be impleaded for the purpose of preferring*® or continuing*^ the appeal 


<’80) 8 All 75 (Tfj). 

(’80) 3 All 152 (157). 

(*86) 7 All 60C (620) (FB). 

(*09) 4IndOa8 781(786): i20adh0as 390. (Person 
impleaded under an order which is within the 
discretion of the Court to pass can appeal.) 

(’80) 6 Cal 19 (21). 

(’15) AIK 1915 Cal 579 (581, 583). (Decree for one 
of two alternative reliefs claimed — Plaintiff can 
appeal stating that the other relief ought to have 
been granted.) 

(’21) AIR 1921 Cal 380 (881). 

18 . (’18) AIR 1918 Pat 364 (365). 

(’34) AIR 1934 Mad 860 (362, 363); 67 Mad 670. 
(Decree against Official Receiver — A creditor, not 
a party, cannot appeal under Civil P. C. though 
he can under Provincial Insolvency Act.) 

(’10) 6 Ind Gas 244 (247) (Cal). 

(’37) AIR 1937 Bom 63 (64) ; I L R (1937) Bom 
425. (Trustee — Alienation by — Beneficiary al- 
lowed simply to appear and argue not as party 
respondent — Advocate-General representing all 
beneficiaries — Beneficiary has no right of appeal.) 
(’87) AIR 1937 Lab 313 (313). 

(’37) AIR 1937 Lah 347 (349). 

(’08) 32 Bom 155 (156). (Relators not party to 
suit cannot appeal where the Advocate-General 
does not think fit to appeal.) 

(’92) 1892 All W N 139 (189). 

(’19) AIR 1919 Lah 180(181): 1919 Pun Re No. 79. 

19 . (’03) 80 Gal 134 (141). 

20. (’12) 16 Ind Gas 693 (694) (Mad). 

(’21) AIR 1921 Cal 156 (156). (New defendant 
ordered to bo added in place of wrongly impleaded 
defendant — But latter disallowed costs — Ho can 
appeal for costs.) 

21. (’17) AIR 1917 Pat 685 (587). (But a person 
improperly brought on record as legal represen- 


tative and his objection thereto was allowed but 
without costs— He can appeal on the question 
of costs— See (1890) 13 All 290 (291.) ) 

(’82) 4 All 237 (238). (Overruled on another point 
in 13 All 675.) 

22. (’35) AIR 1935 Oudh 486 (488). (Plaintiff 
substituted by Court of Wards cannot appeal 
against withdrawal under 0. 23 R. 1,G. P.C.) 

23 . (’18) AIR 1918 All 309 (318). 

(’66) 5 Suth W R 133 (134). (Appeal by legal re- 
presentative not to be admitted without allow- 
ing his name to be entered in the register of suits.) 
(’83) 1883 All W N 134 (135). 

(’96) 18 All 285 (287). 

(1900) 22 All 231 (232). 

(’71) 15 Suth WR 485 (485). 

(’18) AIR 1918 Mad 409 (410). (Person claiming 
under a party can appeal.) 

24 . (’78) 2 Bom 248 (250). (In this case, such 
person was not allowed to continue the appeal.) 

(’71) 15 Suth W R 121 (123). 

(’84) 8 Bom 323 (336, 337, 388). 

(’35) AIR 1935 Lah 640 (640). (Suit on mortgage 
— Purchaser of property pending suit impleaded 
— Decree passed — No appeal filed by mortga- 
gor — Vendee can prefer appeal.) 

(’85) 9 Bom 151 (165, 166, 167). 

25. See (’17) AIR 1917 Pat 686 (687). 

(’75) 23 Suth W R 86 (87). 

26. (’71) 16 Suth W R 486 (486). (Transferee 
after disposal of suit cannot appeal unless ho 
joins transferors as appellants.) 

(’71) 15 Suth W R 106 (107). (Do.) 

(’72) 18 Suth W B 438 (488). (Transferee after 
disposal of suit cannot appeal.) 

27 . (’77) 2 Bom 248 (251). 
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against the concluded decree. Similarly a person whose name is brought 
on the record after the decree on the ground that he is the real owner, 
cannot appeal.*® 

4. Where pending an appeal the appellant is declared an insolvent, the 

OflScial Beceiver who represents the estate can continue the appeal.*® 

5. A benamidar may appeal on l3ehalf of the real owner.®® 

6. The auction-purchaser can appeal from an order setting aside the execution 

sale on the ground of fraud.®^ 

It has been held by the Madras High Court that where a .decree has been 
passed against the manager of a joint Hindu family in his representative capacity, any 
other member of the family can appeal against the decree.®* But the Sind Judicial 
Commissioner's Court has taken a contrary view.®® 

Where the appellant's right to appeal is challenged, it is incumbent ujkdu the 
appellant to establish his right to appeal®^ though the practice is to require the 
respondent at the outset to indicate the grounds upon which his objections are based.®® 

In cases of doubt as to the existence of the right of appeal, it has been held that 
the appellant should get the benefit of the doubt.®® 

7. Co-plaintiffs. — It has been seen in Note 6 above tliat one of the condi- 
tions necessary for enabling a party to prefer an appeal is that the subject-matter of 
the appeal must bo a ‘‘matter in controversy in the suit." It follows therefore that 
the matters which form the subject of dispute between the plaintifTs inter se but 
which do not also form the matter in controversy between the plaintiffs and defen- 
dants, will be outside the conditions,' and one plaintiff cannot bo allowed to appeal 
against his co-plaintiff in respect of such matters.® 

8« Co-defendants. — The same principles equally apply to appeals by one co- 
defendant against another. Where a case is raised not only between the plaintiffs .and 
defendants, but between the defendants themselves mter se and the decision therein 
adversely affects a defendant, he is entitled to appeal against his co-defendants.' As 
has already been seen in Note 6, a decision cannot be said to adversely affect a person, 
unless it will operate as res judicata against him in any future suit® and whore in 
substance a decision will so operate between the defendants it would bp contrary to all 

12 Ind Gas 745 (747) (Cal). (And the 
cases cited therein.) 

36. (26) AIR 1926 Cal 1113 (1114). 

Note? 

1. (’87) 9 All 447 (450, 451). 

(*13) 20 Ind Gas 898 (899); 16 Oudh Caa 350. 

2. (’91) 15 Bom 145 (147). (Decree in favour of 
one of two co-plaintiila — Appeal by the other la 
incompetent.) 

(’13) 20 Ind Gas 898 (899); 16 Oudh Caa 350. 

(*96) 1896 Bom V J 742. 

(*80) 5 Bom 264 (266, 267). (As an exceptional 
case, High Court allowed the appeal to be argued 
by consent of parties to avoid future litigation.) 
Note 8 

1. (’94) 18 Bom 520 (621). 

(’12) 16 Ind Gas 127(128)(Lah.) (Where it isopen 

for a co-defendant to take a matter on appeal and 
he does not do so, it will operate as res judicata.) 

2. Sec Note 46 to Section 11. 


28. (’20) AIR 1920 Pat 142 (143): 5 Pat Ij Jour 256. 

29. (’19) AIR 1919 Cal 1006 (1006). (Insolvent 
himself cannot appeal.) 

(’18) AIR 1918 Mad 294 (294). 

(’13) 18 Ind Gas 922 (922) (Mad). 

30. (’06) 28 All 44 (46). 

(’J5) AIR 1915 Gal 454 (455). 

31. See Notes to Section 47. 

32. (*37) AIR 1937 Mad 843 (846): I L R (1937) 
^lad 970. 

33. (’37) AIR 1937 Sind 94 (95) : 30 Sind L R 
467. 

34. (’16) AIR 1916 Cal 361 (364): 43 Cal 867. 
(’ll) 12 Ind Caa 745 (747) (Cal). 

(’36) 62 Cal 701 (705) ; 163 Ind Cas 75 (77). 

[See (’35) 1936 All W R1197 (1201). (Burden of 
proof lies on appeUant to show that judgment 
appealed from is wrong.) 

(*25) AIR 1926 Oal 561 (562, 563).] 


Section 96 
Notes 6-6 
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prindples of jusMoe and equity to hold that a defendant is precluded from agitating 
the matter in appeal against the oo-defendants.’ 

Illustrations 

1. A brings a suit against B and C. A decree is passed against B alone, the suit being dismissed 
as against C. B can appeal against C and A in order to make C also liable for A*s claim> The reason 
is that the liability of B and C to A was a question in controversy between A, the plaintiff, and B and 
C, the defendants, and that the decision on that point making £ solely liable has adversely affected 
him. 

2. A sues B and C to enforce his right of pre-emption on the allegation of a sale by B to C. B 
denies the sale to C but G asserting the sale, pleads waiver by the plaintiff of his right of pre-emp- 
tion. The suit is dismissed on the finding that B did not sell to 0. It was held that C cannot appeal 
against B and A against the finding because the said finding will not operate as res judicata against 
U and therefore does not adversely affect him.^ 

A viow, different from that in illustration 1, however, has been expressed by 
the Allahabad High Court to the effect that where a suit has been dismissed against 
one of two defendants and the plaintiff does not appeal against the portion dismissed, 
the defendant against whom the decree was passed cannot appeal against the decree 
seeking to make the co-defendant liable, and the Appellate Court cannot, even if such 
an appeal is preferred, modify or alter the decision against the co-defendant which the 
trial Court declined to pass, and in the decision of which the plaintiff has acquiesced.^ 
They declined to follow the view expressed by the Calcutta Full Bench in I. L. R. 
31 Calcutta 643.^ But the rulings do not mention any principle as the ground of their 
decision and cannot be accepted as sound law, especially in viow of 0. 41 R. 33, 
which empowers the Court to pass such orders as the circumstances of the case require. 

Where a suit is dismissed and the judgment contains findings between the co- 
defendants which are not embodied in the decree nor necessarily implied therein, such 
findings cannot adversely affect the defendants and no appeal lies therefrom by one 
co-defendant against another.^ 

It is irregular for defendants with different defences to a suit and with different 
grounds of appeal, to join in a single appeal.^ 

9. Appeal by minor • — When once a guardian ad litem is appointed in a suit 
for a minor, the appointment unless and until revoked by the Court, continues not only 
for the term of the suit, but also for purposes of appeal.^ He is the only person there- 
fore who can file an appeal from the decree passed against the minor.^ If ho does not 
choose to appeal against the decree, no other person, even though he be the natural 
guardian, can assume guardianship and prefer the appeal^ unless perhaps where the 


3. (’24) AIR 1924 Mad G89 (690): 47 Mad 633. 
(’85) AIR 1935 All 984 (985). 

4. (’04) 31 Cal 643 (646) (FB). 

K S Suth W R 227 (230. 231). 

; Ind Cas 917 (918): 12 Oudh Cas 260. 

(’05) 28 Mad 229 (232). 

[Bui tee (’67) 7 Suth W R 366 (366). 

(»72) 17 Suth W R 378 (874).] 

5. (’68) 10 Suth W R 326 (328). 

(’81) 3 All 152 (157) (FB). 

6. (’05) 27 All 28 (25). (Following earlier decisions.) 
(’08) 30 All 48 (49). 

[See also (’37) AIR 1937 All 368 (869). (A per- 
son who is impleaded as a pro forma defen- 
dant in a suit as the person from whom plain- 
tiff derived title but who has no interest in the 
property in suit, has no locus standi to appeal 
against the dismissal of the suit against which 
the plaintiff himself does not appeal.) 


7. (’04) 31 Gal 643 (646) (FB). (When decree has 
been given against one defendant only, Appellate 
Court can alter it so as to render liable another 
defendant against whom plaintiff prefered no 
appeal.) 

8. (’ll) 12 Ind Cas 167 (169) (Mad). 

9. (’01) 23 All 137 (142); 27 Ind App 168 (PC). 

Note 9 

1. (’22) AIR 1922 All 332 (333): 44 All 619. 

(’24) AIR 1924 All 79 (80): 45 All 623. 

(’92) 14 All 35 (37). 

(’99) 22 Mad 187 (188). 

(’99) 1899 All W N 203 (204). 

(’05) 2 All L Jour 489 (490). 

2. See the cases cited in Footnote 1, supra, 

3. (’22) AIR 1922 All 382 (333): 44 All 619. 

(’93) 1893 All W N 161 (162). 

(’24) AIR 1924 All 79 (80): 45 All 623. 
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.guardian ad litem is acting against the interest of the minor. But the more ftfct that 
he does not prefer the appeal does not necessarily show that he is acting in dereliction 
of his duty. The natural inference, on the other hand, would be that he does not think 
it advisable in the interests of the minor to carry on the litigation further.^ See also 
Notes on Buies in Order 32. 


lOt Rl^ht of appOftlf when lost* — Whatever may be party’s right of appeal 
under the general law, there is no doubt that he may agree not to appeal or may 
waive or forgo his right of appeal, or may be etsopped by his conduct from asserting 
•such right.^ 

Where a party agrees to abide by a decision and not to appeal therefrom, the 
agreement will be binding on him, provided it is a lawful one.^ An agreement, fcr 
instance, by the guardian of a minor not to appeal is not binding on the minor in law 
as the same is not for his benefit.’ The agreement not to appeal must, however, be a 
clear one.^ 

A failure to abide by the terms of the decree does not disentitle a party to 
appeal.’ 

Where a party waives or abandons his right of appeal, the Appellate Court 
will refuse to allow him to prosecute the appeal.® Whether a party has waived such 
iright is a question of fact depending upon the circumstances of the case.^ 


.(*28) AIR 1923 Lah 271 (272): 3 Lah 417. (Guar- 
dian ad litem in first Court had loft the place 
and gone away— On first appeal by plain till, 
minor not at all represented. — Second appeal on 
behalf of minor by any other next friend com- 
petent without formal removal of previous guar- 
dian.) 

4 . (’05) 2 All L Jour 489 (490, 491). 

Note 10 

1. (’71) 14 Moo Ind App 203 (207) (PC). 

.(1859) 8 Moo Ind App 91 (102) (PC). 

[See (’36) AIR 1986 Cal 424 (425). (The right of 
appeal given to a person by statute should not 
ordinarily bo taken away, unless the appellant 
brings himself definitely within those classes 
of cases in which it has been laid down that 
by his conduct ho had lost the right of appeal.)] 

2. (’75) 1 All 267 (269) (FB). 

(’25) AIR 1925 All 603 (506): 47 All 637. 

(’82) 8 Cal 455 (458). (Agreement by judgment- 
debtor not to appeal on immediate release from 
arrest.) 

(’85) AIR 1935 Cal 239 (240): 62 Cal 229. (Where 
the parties to a suit agree and say that the 
determination of their disputes by a third per- 
son is to be final between them, it is to bo re- 
garded as an undertaking not to appeal.) 

(*31) AIR 1931 Nag 126 (127). (1 All 267 (FB) 
Followed.) 

(’29) AIR 1929 Oudh 451 (452, 453): 5 Luck 391. 
(Agreement not to adduce evidence and to abide 
by any decision of Court is not void, and no 
appeal lies.) 

1*79) 3 Cal L Rep 574 (575). (If a party prefers an 
appeal contrary to agreement, he will be liable 
in damages in a separate suit.) 

1*86) 12 Cal 611 (514) (FB). (Consent to submit 
to a summary decree under Act XX of 1866.) 


3. (1889) 22 Q B D 577(578), Rhodes v.Swithon- 
l)ank. 

4 . (’96) 1896 Bom P J 424 (424). 

5. (’34) AIR 1934 All 531 (533). 

6. (’02) 29 Gal 577 (680). (Agreement to allow exe- 
cution sale to stand good on certain conditions 
— Parties cannot appeal thereafter and contest 
legality of sale.) 

(’02) 29 Gal 306 (309). (Agreement to refer certain 
issues of fact to Commissioner and to abide by 
his decision — Parties cannot appeal from the 
decision.) 

(’15) AIR 1915 Mad 1074 (1074). (Consent to refer 
to Court as arbitrator and not to appeal — Parties 
cannot appeal from the decision.) 

7 * (’90) 1890 Pun Re No. 35, page 95. (Judgment- 
debtor paying up ampunt decreed does not lose 
his right of appeal.) 

(’88) 1888 Pun Re No. 142, page 380. (Do.) 

(’71) 15 Suth W R 572 (573). (Decree in favour of 
A as against B andC— J5 appealing— Remand of 
suit for fresh disposal— Decree afresh in favour of 
A — G does not lose his right of appeal against the 
new decree by reason of his not having appealed 
from the earlier decree.) 

(’07) 1907 Pun Re No. 31, p. 370 (FB). (Decree 
of claim in part — Decree- holder taking out exe- 
cution in part does not lose his right as to the 
rest.) 

(’19) AIR 1919 Cal 447 (448). (Return of plaint 
for re- presentation — Plaintiff complying with 
order, without giving up right of appeal, does 
not lose his right of appeal.) 

(’15) AIR 1915 All 325 (825). (Mere application 
by vendee to withdraw price of pre-emption 
deposited in Court does not take away his right 
of appeal.) 

(’23) AIR 1928 P C 13 (20, 21) (PC). (Appellant seek- 
ing to recover possession of lands — Respondent 
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80Otfam:96 Where a party accepts the order of a Court, acts under it and thereby gets 

notes 10HL8 benefited by it, be will be estopped from questioning the order later on.^ Thus, where 
a dismissal for default is set aside and the case remanded by the Appellate Court 
conditionally on the appellant paying a certain amount to the respondent as compea. 
sation, and the respondent accepts the compensation money, he will thereafter be^^ 
estopped from appealing against the order of remand.® But, where a plaintiff in a 
partition suit takes possession of the properties allotted to him under the partition 
decree, this does not preclude him from appealing against the decree on the ground 
that he is entitled to more. The reason is that his claiming a larger share of properties 
in appeal is in no way inconsistent with his taking possession of the share allotted 
under the decree appealed against and there is no question of estoppel.^® Where a 
vendee in a pre-emption suit appeals and obtains a stay of execution on his making a 
certain deposit, but before the appeal is heard he withdraws the deposit, he will lose 
his right of appeal.^ ^ 


11. Execution prooeedin^St — This Section does not apply to execution proceed- 
ings where the orders passed are not decrees within the moaning of Section 2 (2) of 
the Code.^ 

12. Appeal against ex parte decree.— The Code of 1869 prohibited an appeal 
against an ex parte decree, but by judicial decisions the prohibition was held to apply 
only to cases where the defendant did not appear at all and not to cases where he, 
having once appeared, subsequently failed to appear.^ 

The Code of 1877 removed the prohibition, but neither that Code nor that of 
1882 made any express provision for an appeal against an ex parte decree. 


The conflict of decisions therefore 
circumstances, an appeal lay against an ex 

contending that appellant is entitled only to 
certain sum and depositing the same--^ Appellant 
offering a portion of it as security for respon- 
, dent’s costs-^if^/d no estoppel ^ If success, no 
need for security for costs—If failure, it is appel- 
lant’s money.) 

(’20) AIR 1920 Cal 96 (97). (Decree imposing con- 
ditions on plaintiff — Conditions not complied 
v^ith — He docs not thereby lose his right of 
appeal.) 

(’17) AIR 1917 Lah 28 (28); 1917 Pun Re No. 17 
Cr. (Ap^l from redemption decree lies though 
redemption money ordered by lower Court is not 
deposited.) 

(’80) AIR 19.S0 Oudh 484 (437). (A resolution of 
the District Board to withdraw appeal, but not 
acted upon, is no bar to the appeal.) 

8. (’17) AIR 1917 Cal 646 (547) (SB). 

(’13) 18 Ind Cas 52.'5 (526): 35 All 168. (Party 
accepting compensation and waiving right of 
appeal is estopped.) 

(’86) AIR 1936 Cal 424 (425, 426). (The benefft 
must be one conferred by the decree or order 
itself — A’s election as Municipal Commissioner 
declared invalid by lower Court’s decree— After- 
wards Local Government nominating A as Muni, 
cipal Commissioner — A accepting appointment 
not precluded from appealing against decree.) 
(’10) 8 Ind Cas 79 (80) (Cal). (But if party accepts 
^he order under protest, he can appeal.) 


continued aa to whether, and under what 
parte decree.® 

9. (’13) 18 Ind Cas 525 (626) : 36 All 168. 

10. (’35) AIB 1985 Mad 465 (466). (Person taking 
benefit under partition decree is not estopped 
from claiming more in appeal when ho is entitled^ 
to what is already given.) 

11. (’06) 7 Pun L R No. 76, p. 227 (230). 

Note 11 

1. (’24) AIR 1924 Pat 346 (847). (Section is res- 
tricted to suits only and cannot be extended to 
execution proceedings.) 

(’24) AIR 1924 All 794 (795). (Order refusing to 
restore a miscellaneous application in execution 
department— Not a decree.) 

(’25) AIR 1925 All 66 (66). (Order determining 
party’s right to be the representative of deceased 
party is a ‘decree’ and is appealable.) 

(’24) AIR 1924 Pat 688 (685). (Every order in 
execution is not necessarily appealable.) 

(’25) AIR 1925 Cal 818 (819). (Determination of 
question under 0. 21 R, 66 is an order under 
S. 47— Appeal lies.) 

Note 12 

1. (’78) 2 All 67 (71); 6 Ind App 233 (PC). 

2. (’82) 4 All 887 (894) (FB). (Defendant who has 
not applied under S. 108 (0. 9 R. 18) cannot 
appeal.) 

(’86) 8 All 854 (857) (FB). (Appeal — Respondent 
not appearing at hearing and not applying under 
0. 41 R. 21 may appeal against the Appellate' 
Court decree.) 
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It was in brder to remove the doubt and the conflict that clause (3) was added 
by Section 46 of the Civil Procedure (Amendment) Act VII of 1888.® It is now quite 
dear that an appeal will lie from every ex parte decree whether the defendant has 
appeared once, or not at all. 

There are four remedies open to a person to question a decree that has been 
passed ex parte against him, viz. — 

(1) an application under Order 9 Buie 13 ; 

(2) an appeal under Section 96 clause (2) ; 

(3) an application for review under Order 47;* and 

(4) a suit on the ground of fraud.® 

Both the remedies (1) and (2) can be prosecuted concurrently as long as no 
decision is given in either of them. The mere fact that one remedy lias been resorted 
to will not ipso facto bar the other.® Nor does the fact that no application has been 
filed under 0. 9 E. 13 affect the maintainability of the appeal.^ 

Where the Appellate Court gives a decision in the appeal, then, as has been soon 
in Note 2 above, the decree of the first Court is superseded and that Court cannot 
proceed with the application to set aside the ex parte decree.® Tho Appellate Court 
may, however, withdraw tho application from the first Court and deal with it itself.® 
It has also been seen in Note 2 above that where during the pendency of the appeal, 
tho application under 0. 9 B. 13 is granted by the first Court, the decree appealed against 
becomes non-existent and the appeal abates.^® 

But suppose the first Court refused to set aside the ex parte decree. How does 
it affect the powers of the Appellate Court to deal with the appeal? There is a consensus 
of judicial opinion that neither the rejection of the application under 0. 9 B. 13, nor 
the omission to file an api)eal against that order is a bar to an appeal from the decree 
itself.^^ It has also been held that where tho application is refused on tho merits by 
the first Court, the Appellate Court is precluded in an appeal against the ex parte 
decree from discussing tho propriety of the ex parte order itself apart from the merits 


(’78) 2 Bom 644 (648). (Appeal is not unmain- 
tainable because procedure under S. 108 (0. 9 
B. 13) was not adopted.) 

(’82) 8 Cal 272 (278). (Procedure to set aside ex 
parte decree not adopted — Appeal will still lie.) 
(’78) 2 Mad 76 (77, 78). (Non-application for re- 
hearing is no bar to appeal.) 

(’81) 3 Mad 264(265). (Non-applying under S. 108 
(0. 9 R. 13) is no bar to an appeal.) 

(’86) 9 Mad 445 (446). (4 All 387 (PB), Disaonted 
from.) 

(’09) 1 Ind Cas 829 (330, 331); 12 Oudh Cas 25. 
(Appeal lies though course under S. 108 (0. 9 
R. 13) was not adopted.) 

3. (’86) 8 All 864 (367) (PB). 

4 . (’84) 6 All 65 (66). 

5* (’09) 1 Ind Gas 86 (88) (Cal). (An ox parte 
decree may be challenged in proper proceedings 
i. e., a suit on the ground of fraud.) 

6 . (’09) 3 Ind Oas 468 (469) (Oal). (Affirming 12 
Cal W N 886.) 

See also Note 10 to 0. 9 B. 18 infra for other 
cases. 

7. (’86) 9 Mad 446 (446). 

(’07) 80 Mad 64 (65) (PB). (Bee referring order.) 
(*82) 8 Gal 272 (274). 


(’83) 1883 Pun Re No. 60. 

(’22) AIR 1922 Bom 267 (267): 46 Bom 184. 

(’09) 1 Ind Cas 329 (330) : 12 Oudh Cas 26. 

[But tee (’82) 4 All 387 (394) (P B). (Which 
held to the contrary — ’Iho case however was 
one under the Code of 1887 and was dissented 
from in a later Pull Bench case, 8 All 354.)] 

8 . (*16) AIR 1915 All 2 (3); 37 All 208. 

(’17) AIR 1917 Nag 26 (28); 14 Nag L R 30. 
(First Oourt’s power is extinguished under 0. 41 
Rule 21.) 

9 . (’12) 16 Ind Gas 665 (566) (Nag). 

10. (’17) AIR 1917 Nag 26 (28) : 14 Nag L R 30. 
(Where the ex parte decree is set aside pending 
second appeal the second appeal abates and can- 
not be proceeded with.) 

11. (’78) 2 All 567 (568). (Second appeal without 
appealing from the order refusing to re- hear the 
appeal.) 

(’09) 1 Ind Gas 86 (88) (Gal). 

[See also (’97) 24 Gal 546 (551). (In this case the 
unsuccessful applicant instead of preferring an 
appeal, instituted a suit on the ground of fraud 
— Held suit was maintainable.) 

’01) 28 Gal 476 (478) (PC). (Do.) 

'02)29GalS96 (899): 29 Ind App 90 (PG). (Do.)} 
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feetloiiSS 
Hottf 18-18 


of the case on the law and the evidence.^* This is in accordance with reason, because 
a special remedy by way of appeal against the order is provided for in the Oode and 
where the law points out the remedy in particular way, it is in general that way 
that must be followed and not another. But where the application is dismissed in 
default of parties and there is no finding on the merits, it is competent for the Appellate 
Court to go into the question of the propriety of the ex parte order.^^ 

But where no application is filed under 0. 9 B. 13 and only an appeal is 
preferred against the ex parte decree, there is a conflict of opinion as to the power of 
the Appellate Court to question the propriety of the ex parte order itself and to remand 
the case for re-trial on that point. All the High Courts, except the High Courts of 
Allahabad and Bangoon and the Chief Court of Oudh, agree in holding that the Appellate 
Court can go into the question and, if necessary, remand the case under 0. 41, 
B. 23 or under Section 151 for a fresh decision on the sufficiency of the cause 
for non-appearance.^* The Allahabad and the Bangoon High Courts, and the 
Oudh Chief Court, on the other hand, hold a contrary view, namely that the 
Appellate Court is restricted to a consideration of the merits of the case only on the 
question of law and the evidence let in, and cannot enter into the question of the 
sufficiency of the cause for the non-appearance of the defendant at the hearing.^^ In 
view of 0. 41 B. 33 under which the Appellate Court has wide powers of passing any 
order which the trial Court ought to have made, there does not seem to be any good 
reason why the Appellate Court should be prevented from discussing the question of the 
non-appearance of the party in cases where he has not applied under 0. 9 B. 13, Civil 
Procedure Code. As stated by Mahmood, J., in Ajudhia Prasad v. Balmultund^^ 
^ ’where two proceedings or two remedies are provided by statute, one of them must 
not be taken as operating in derogation of the other.” 


18. Appeal against amended decree. — An amended decree supersedes the 
original decree and obviously, against this decree, which is the decree in the suit, an 
appeal lies.^ See also Note 14 to Section 152, infra. 


12. (’20) AIR 1920 Mad 962 (963). 

(’27) AIR 1927 Mad 1114 (1114). 

(*36) AIR 1986 Fesh 1 (2). (Decree passed ex parte 
-^Defendant trying to sot aside ox parte decree 
under 0. 9 B. 18, failing to prove vrant of due 
service of summon s^Defendant barred to agitate 
the same question in appeal or revision and vice 
versa.) 

(’90) 23 Mad 260 (261). 

{’99) 23 Mad 445 (446). (Court refused to go into 
the question but remanded the case lor re-trial 
under its inherent powers.) 

(’17) AIR 1917 All 475 (476): 39 All 148. 

{'09) 1 Ind Cas 86 (88) (Cal). (Application under 
S. 108 dismissed for default — Propriety of the 
ex parte order can be gone into.) 

13. (’87) AIR 1937 Nag 268 (269) : I L R (1937) 
Nag 519. 

14. (’07) 30 Mad 54 (60) (FB). 

(1900) 23 Mad 445 (446). 

(’24) AIR 1924 Mad 107 (108). (30 Mad 54 (PB), 
Followed.) 

{’28) 113 Ind Caa 409 (409) (Mad). (30 Mad 54 
(FB). Followed.) 

{’93) 17 Bom 733 (734). 

(’22) AIR 1922 Bom 267 (270) : 46 Bom 184. 
{’16) AIK 1916 Sind 84 (34): 9 Sind L R 191. 


(’28) AIR 1928 Cal 812 (814). (Dissenting from 
28 Cal 788). 

(’22) AIR 1922 Lah 439 (440): 3 Lah 357. 

(’25) AIR 1925 Pat 634 (585). 

(’29) AIR 1929 Pat 609 (612): 9 Pat 408. (30 Mad 
54 (FB), Followed.) 

[But see (’17) AIR 1917 Lah 362 (862). 

(’04) 1904 Pun Re No. 91. 

(’08) 1908 Pun Re No. 138.] 

15. (’17) AIR 1917 All 475 (476): 39 All 143. 

(’34) AIR 1934 Oudh 131 (131). 

(’01) 23 All 167 (171, 174). (Court under the cir- 
cumstances has an inherent power of remand.) 
(’24) AIR 1924 Rang 137 (188) : 2 Rang 108. 
(Held that question of due service of summons 
not subject-matter of an appeal.) 

(’09) 1 Ind Cas 829 (830, 331) : 12 Oudh Cas 85. 
(’25) AIR 1925 Oudh 645 (646): 28 Oudh Cas 85. 
(AIR 1923 Oudh 177, Disapproved.) 

16. (’86) 8 All 354 (361) (FB). 

[See also (’16) AIR 1916 Mad 197 (199) : 12 Ind 
Oas 664 (667): 37 Mad 29.] 

Note 13 

1. (’27) AIR 1927 Gal 114 (116). (Therefore no 
revision lies against an order amending decree.) 
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14. Ippeal alidiist deoPM paswd sithoat iurisdiotlon. — A decree made Saetlon 96 

without jurisdiotion poeaesses nonetheless the qualities of a decree as between the NotM 14rl8 

parties t)iereto, and if there is a statutory appeal from decrees made in suits of that 

character, an appeal is competent though the decree is made without jurisdiction;^ and 

similarly, where jurisdiction is usurped by a Court in passing an order against which an 

appeal would lie if it hod been passed with jurisdiction, an appeal cannot be defeated 

on the ground that the order was made without jurisdiction.^ 

18. Appeal against consent decree. — Sub-clause (3) is new. The words 
"decree passed with the consent of parties" in the clause imply and involve an agree- 
ment between the parties^ and therefore a mere failure to raise an objection to the 
grant of a relief* or a mere acceptance of an order offered by the Court* cannot make 
the decree a consent decree. 

The consideration for the agreement involved in a consent decree is that both 
sides give up their right of appeal.* Accordingly, a judgment by consent operates as an 
estoppel* and all decrees, once they have been established to bo by consent, are, by the 
policy of the Code, made unappealable* and are as valid and binding on the parties as 
any other decree, unless and until they are set aside by a proper judicial proceeding.* 


<’91) AIR 1931 Cal 578 (579). (Amended by re- 
view or under S. 152 and no appeal lies from 
original decree.) 

(’06) 3 Cal L Jour 188 (190, 191). (9 Cal W N 
605, Followed). 

(’01) 24 Mad 646 (650). 

(’05) 9 Cal W N 605 (607). 

(’05) 32 Cal 908 (909). 

CIS) AIR 1915 Nag 37 (39): 11 Nag L B 92. 

(’93) 15 All 121 (122). (At first sight this decision 
appears to negative the right of appeal, but read 
carefully shows that the right of appeivl is 
assumed to exist.) 

<’28) AIR 1928 All 194 (196). (The only ground of 
such appeal may be error in the amendment.) 
[See also (’10) 5 Ind Cas 304 (305) (Cal). 

(’32) AIR 1932 Nag 143 (144): 28 Nag L R 245.] 
[But see (’24) AIR 1924 Cal 898 (899). (Appeal by 
one of the defendants is not atfccted by a subse- 
quent review of the decree as against other 
defendants to which the appellant is neither a 
party nor by which the appellant is affected.)] 
Note 14 

1. (’17) AIR 1917 Cal 320 (826). 

2. (’10) 8 Ind Cas 26 (27) (Cal). 

(’91) 13 All 675 (576). (High Court has right to 
set right the proceedings of lower Court.) 

Cl2) 16 Ind Cas 940 (942) (Cal). (3 Ind Cas 26, 
Followed.) 

Note 15 

1. (1890) 1890 W N 116 (116), Aldam v. Brown. 
(’17) AIR 1917 Cal 664 (565). 

2. (’18) AIR 1918 Nag 66 (67): 16 Nag L R 39. 

3. (1890) 1890 W N 116 (116), Aldam v. Brown. 
(1893) 10 T B 139, Iladida v. Fordham. 

(’39) AIR 1939 Cal 600 (602). 

4. (’21) AIR 1921 Mad 696 (700). 

5- (1896) 1 Ch 87 (49), Re. 8. American Co. 

(’33) AIR 1933 Sind 29 (81): 26 Sind L B 395. 
(’87) AIR 1987 Sind 177 (178) : 81 Sind L R 197. 

(’91) AIR 1921 Mad 696 (700). 

<’82) AIR 1982 P C 261 (261, 252) (PC). (Same as 


AIR 1931 PC 107 after findings.) 

(’26) AIR 1926 Bom 39 (40). 

(’29) AIR 1929 Bom 68 (7o). (Section 30, Work- 
men’s Compensation Act VIII of 1923). 

(’22) AIR 1922 Lah *309 (311) : 3 Lah 176. 

(’12) 16 Ind Cas957(957,958):1913PunRoNo.8. 
(Compromise decree.) 

(’13) 18 Ind Cas 758 (760, 761) (Lah). (Decree on 
plaintiff agreeing to be bound by oath of defen- 
dant.) 

(’01) 6 Cal W N 877 (878). 

(’ll) 9 Ind Cas 210 (211) (Cal). (Validity of con- 
sent decree cannot be gone into in appeal. 
6 Cal W N 877, Followed.) 

(’30) 125 Ind Cas 687 (589) (All). (Pleaders of 
minor parties agreeing to abide by decision of 
Court after local inspection and necessary evi- 
dence — No leave got for compromise — Minors 
can impugn validity of consent decree by appeal.) 

(’29) AIR 1929 Oudh 461 (452, 453) : 5 Luck 391. 
(Agreement not to adduce evidence and to abide 
by any decision of the Court — Appeal barred 
under sub-clause 3.) 

(’26) AIR 1926 Cal 512 (513). 

(’ll) 11 Ind Cas 568 (669) : 36 Rom 77. (Consent 
decree cannot bo set aside by a rule or motion 
hut only by a separate suit.) 

(1838) 4 M & C 215 (228), Morrison v. Morrison, 
[See also (’22) AIR 1922 Oudh 189 (193, 194) : 
26 Oudh Cas 213. (Award as modified by latec 
compromise.) 

(’31) AIR 1931 PC 107 (108):27 Nag L R 139 (PC).l 

7. (1877) 6 Ch D 297 (302), Flower v. Lloyd. (A bill 
to bo filed in the original decree.) 

(’36) AIR 1936 Bom 301 (303, 304). (Compromise 
decree is good and binding even though it sanc- 
tions what is prohibited by law.) 

(’87) AIR 1937 Sind 177 (178): 31 Sind L R 197. 
(Consent decree offending against law of perpetui- 
ties— So long as the decree is in force the defen- 
dant cannot escape its provisions.) 

(’89) 18 Bom 137 (146). (Application for review 
of suit in original Court.) 
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A consent decree, however, passed under the compulsion of the is hot a decree 
Vote 16 that can be said to have been passed with the consent of the party 

Where one party alleges and the other denies or withdraws from a compromise 
entered into by the parties out of Court, and the Court finds in favour of the compro- 
mise and passes a decree, is such a decree ‘‘a decree passed with the consent of the 
parties” ? There is a conflict of opinion on the point. 

The Nagpur and the Sind Judicial Commissioner's Courts answer the question 
in the negative. The Nagpur Court holds that where a Court records a compromise 
notwithstanding the denial thereof by one party, it is really a finding very much 
against the consent of one party. Another reason advanced is that the removal of the 
words “and such decree shall be final” from Section 375 of the old Code, corresponding 
to 0. 23 B. 3, shows that a decree passed under 0. 23 B. 3 is not final unless^ 
consented to by the parties before the Court, at the time the decree is passed.^ The 
Sind Court agrees that an appeal will lie from a decree passed under 0. 23 B. 3 on 
the ground that the appellant did not consent to it.^^ The Calcutta, Madras, Lahore 
and Patna High Courts, on the other hand, take the opposite view, the latter Court 
expressly dissenting from the Nagpur view.^^ According to the Madras High Court^* 
the expression “a decree passed with the consent of parties” is not limited to a decree 
passed with the consent expressed at the moment the decree is 'passed^ but includes 
decrees based on consent proved to have been out of Court, though subsequently with- 
drawn or repudiated before the Court. The reason is that a decree can be passed in 
one of two ways — 

(a) by deciding the dispute on the merits, and, 

(b) on the consent of the parties. 

There is no third way of passing a decree, so that a decree on a finding that 
parties have consented out of Court, if it does not fall under the first category, must 
necessarily fall under the second category of consent decrees. 


(’91) 16 Bom 694 (598). (The only mode for 
setting aside compromise decree is either by 
review or by a suit. (1877) 6 Ch D 297, Flower 
V. Lloyd, Followed.) 

1896) 1 Ch 673 (676, 680), Ainsworth v. Wilding. 

I ’84) 10 Cal 612 (615). 

1878) 9 Ch D 259 (268), Gilbert v. Endcan. 

1895) 2 Ch D 273 (284), Huddorfield v. Lister. 

1897) 2 Ch D 534 (650, 652), Wilding v. Sanderson. 
(’21) AIR 1921 All 310 (810) : 43 All 266. 

(’24) AIR 1924 All 570 (571) ; 46 All 710. 

I ’25) AIR 1925 All 271 (272) : 47 All 456. 

;03) 26 Mad 76 (77). 

’91) 15 Bom 594 (598), (The setting aside of a 
consent decree on the ground of coercion must 
be in a fresh suit or by review and not by an 

1917 Mad 678 (580) : 40 Mad 177. 

(’20) AIR 1920 Cal 724 (724). 

(’12) 16 Ind Cas 988 (989) (Gal). 

(’20) AIR 1920 P 0 189 (140) : 47 Ind App 200 
( PC). (Defendants consenting to decree not- 
withstanding claim barred by limitation— Decree 
is consent decree and no appeal lies.) 

(’13) 18 Ind Cas 758 (760) (Lah). (Case of confes- 
sion of judgment by defendant.) 

(’26) AIR 1926 Bom 39 (40). 


[See also (’37) AIR 1937 Nag 418 (415). (The 
Court has jurisdiction to set aside the consent 
decree on any ground which would invalidate 
an agreement between the parties. Section 74, 
Contract Act, applies to the case of a compro- 
mise decree and it is open to a Court executing, 
such decree to interfere with a stipulation by 
way of penalty contained in the compromise.)] 

8. (’23) AIR 1923 Lah 129 (130). (Under the cir- 
cumstances parties are not estopped from appeal- 
ing-) 

[See (’35) AIR 1935 Cal 281 (234) : 62 Cal 223. 
(On premature threat from Bench, pleader 
agreeing to settlement of case — Counsel held 
intimidated and Court had inherent power to 
set aside settlement.)] 

9 . (’18) AIR 1918 Nag 129 (130). 

(’29) AIR 1929 Sind 32 (36). 

10. (’18) 19 Ind Cas 450 (460) : 6 Sind L R 166. 
(Obiter.) 

11. (’21) AIR 1921 Mad 696 (699, 700). 

’35) AIR 1985 Cal 239 (240): 62 Cal 229. 

’22) AIR 1922 Lah 809 (810, 811) : 8 Lah 175. 
(’33) AIR 1983 Pat 306 (427) : 12 Pat 859. 

12 . (’21) AIR 1921 Mad 696 (699). (Consent by 
pleaders on both sides. It dissents from AIR lOlS* 
Mad 322.) 
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The Lahore High Court^® gives a farther reason in support of the conclusion 
arrived at by the Madras High Court, viz.^ that where a compromise is proved to have 
been effiscted outside Court, the Court must, under 0. 23 B. 3, pass a decree in 
accordance therewith. The parties also, must, at the time of the consent, have contem- 
plated the issue of the decree as a matter of course. The decree so passed is only a 
formal expression of the agreement of the parties and, under such circumstances, must 
be deemed to be one passed with the consent of the parties. 

Having regard to the fact that in O. 43 R. 1 (m) an appeal is newly provided 
for from an order recording or refusing to record a compromise and construing this 
provision with sub-clause (3) of Section 96, it seems clear that the only appeal intended 
by the Legislature is an appeal against the ‘^recording or refusing to record'* theallcb^d 
agreement and not a further appeal again from the decree recording the compromise.^^ 
The views of the Madras and Lahore High Courts are therefore to bo preferred. 

The proper method, therefore, of questioning a consent decree is either by review 
or by a regular suit and not by way of appeal.^® Where a suit is filed to set aside a 
consent decree, it can be set aside on any ground which would invalidate an agreement^® 
such as fraud, misrepresentation or mistake. In the last case, Iiowovor, serious and 


13 . (’22) AIR 1922 Lah 309 (311) : 3 Lah 175. 

also (’10) G Ind Gas 857 (859) (All).] 

14 . (’14) AIR 1914 Lah 112 (113) : 1914 Pun Re 
No. 96. (Order directing a compromise to bo re- 
corded is appealable under 0. 43 R. 1, and not 
under Section 96 (3).) 

{’83) AIR 1933 Bom 205 (207, 208) : 57 Bom 206. 
(Order not challenged but decree can be challenged 
by review or under Section 151 — As to appeala- 
bility the second Judge took different view.) 

{’38) AIR 1933 Cal 94 (95). (Appeal from order lies 
though decree is passed before filing of appeal 
and no appeal against it— AIR 1926 Cal 412 held 
overruled by AIR 1929 Cal 689 (FB).) 

{’29) AIR 1929 Lah 472 (472). 

(’16) AIR 1916 Mad 1083 (1084). (Order under 
O. 23 R. 3 not appealed against — No appeal 
against decree.) 

(’29) AIR 1929 Pat 318 (320) : 8 Pat 528. (Order 
recording compromise appealable even though 
followed by a decree.) 

(’83) AIR 1933 Pat 30G (427) : 12 Pat 359. 

(’22) AIR 1922 Mad 446 (446). (Doubted in AIR 
1925 Mad 606.) 

(’25) AIR 1925 Mad 606 (607). (Order and decree 
passed together — Appeal lies against order.) 

( 24) AIR 1924 Lah 466 (468). (Order followed by 
decree— Order appealable.) 

[8^0 (’86) AIR 1936 Mad 885 (886). (Order 
recording compromise is appealable even when 
a decree is passed in terms of compromise.) 

(’86) AIR 1986 Sind 59 (60) : 29 Sind L R 437. 
(Order recording compromise under 0. 23 R. 3 
is appealable under O. 48 R. 1 (m).) 

15. (*09) 2 Ind Oas 129 (136) (Cal). (Cases re- 
viewed fully.) 

(’82) AIR 1932 P 0 251 (252) (PC). 

(’84) 10 Oal 612 (615). 

(’08) 80 Gal 618 (615). 

(’86) 164 Ind Cas 561 (564) ; 62 Cal 642. 

(’86) AIR 1986 Mad 386 (886). (Party alleging 
that owing to fraudulent action of his vakil he 


was committed to compromise — Remedy is not 
by adducing evidence of fraud in appeal but by 
taking proper action to got decree set aside.) 

(’86) 156 Ind Cas 1035 (1085) (Posh). (A decree 
passed by a Court on the basis of statements 
filed by the plaintiff and defendant specifically 
praying that a decree may be granted in favour 
of the plaintiff against tlie defendant, as claimed 
is a decree passed with the consent of the parties 
and is therefore not open to appeal.) 

(’86) AIR 1936 Rang 389 (390). (But review on 
ground of fraud or mistake does not lio—Remedy 
is by way of separate suit.) 

(’26) AIR 1926 Cal 512 (513). (Objection by con- 
senting party can be entertained only in review 
or in suit.) 

(’01) 5 Gal W N 877 (878). 

(’02) 6 Cal W N 82 (86). (Compromise by advo- 
cate under a valid authorisation is binding.) 

(’29) AIR 1929 Lah 4.72 (472). 

(1896) 1 Ch D 673 (680), Ainsworth v. Wilding. 
(1894) 2 Ch D 273 (284), Huddersfield v. Lister. 
(1897) 2 Ch D 534 (552), V/ilding v. Sanderson. 
(’91) 15 Bom 594 (598). 

(’ll) 11 Ind Cas 568 (569): 36 Bom 77. 

(Nota — Whether one remedy bars the other, Bee 
Note 63 to Section 9.) 

[See also (’37) AIR 1937 Cal 222 (224). (High 
Court has no inherent power to vary consent 
decree by consent.)] 

[See however (’30) AIR 1930 Bom 362 (368, 864) : 
55 Bom 372. (Interlocutory consent order not 
in the nature of final order can bo set aside in 
the same suit on proper grounds.)] 

16 . (’81) 6 Cal 687 (707). 

(’33) AIR 1983 Sind 53 (55). 

(’86) 164 Ind 561 (564): 62 Cal 642. 

’35) AIR 1935 Pat 59 (61). 

’36) AIR 1936 Sind 99 (105): 29 Sind L R 456. 
(Compromise decree cannot bo set aside on 
ground that the compromise was made in ignore 
anceoflaw.) 

(’87) AIR 1987 Nag 418 (414). 
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Bubstantial injustice must be shown to have resulted from the mistake.^^ But it is 
necessary to see in every case v)l%ai it is that the parties have consented to. 

If the parties merely agree to certain deviations in the procedure of the Oourt^ 
as, for instance, by dispensing with particular kinds of evidence, but there is no clear 
agreement that they would be bound by the conclusions arrived at by the Court, the 
decree is not a ‘‘consent decree/’^^ 

If the parties clearly agree to be bound by the conclusions which the Court may 
arrive at by adopting a particular procedure, but such agreement does not result in the 
Court assuming jurisdiction extra cursum curia and does not involve the Court in 
going outside the ordinary course of procedure, then according to the Madras High 
Court, the decree may be a consent decree.^^ According to the Allahabad High Court 
it will still be a consent decree.^ 

If the parties clearly agree to be bound by the conclusions of the Court and such 
agreement results in the Court assuming jurisdiction extra cursum curia^ then the 
Court is in the position of an arbitrator, and its decision will be a consent decree not 


open to appeal.*^ 

(*99) 26 Cal 891 (908). (Any judgment can be set 
aside for fraud.) 

('09) 2 Ind Gas 129 (140) (Gal). (Suit only is 
appropriate remedy in cases of fraud, misrepre- 
sentation, mistake,coercion, undue influence or 
similar grounds.) 

17 . (*28) AIR 1923 P G 184 (185) (PG). (Consent 
order cannot be set aside unless substantial in- 
justice is establisbed.) 

18. (’27) AIR 1927 Lah 382 (882). (Suit under 
Section 92 —Party merely approving of appoint- 
ment of ^ as a member of the committee of 
management^Decree is not thereby a consent 
decree.) 

('34) AIR 1934 Lah 67 (67) ; 15 Lah 305. (Decree 
on oath of defendant — Not consent decree — 
Appealable.) 

(*23) AIR 1923 All 373 (373, 374). (Offer by one 
party to abide by Judge’s decision not accepted 
by other party.) 

(’25) AIR 1925 All 848 (349). (Counsel on both 
sides at trial stating that the Judge may dispense 
vrith oral evidence and decide the case on the 
document filed and on local inspection — Decision 
accordingly'-Not a consent decree.) 

(’29) AIR 1929 All 116 (117). (Do.) 

(’28) AIR 1928 Mad 444 (445, 446) : 47 Mod 89. 
(Parties requesting the Court to have a local in- 
spection and agreeing to abide by its decision — 
Right of appeal is not lost.) 

(’24) AIR 1924 Bind 184 (186) : 18 Sind L R 306. 
[5 m (’34) AIR 1984 Mad 397 (897, 898): 58 Mad 
81. (Mere deviation from ordinary procedure 
does not necessarily render proce^iug extra 
cursum curia — In such cases right of appeal 
is not taken away unless it has been waived.)] 

19 . (’28) AIR 1923 Mad 444 (445) : 47 Mad 39. 
(Dissenting from 26 Mad 76 and AIR 1919 Mad 
150). 

(*84) AIR 1984 Mad 897 (898): 58 Mad 81. (Right 
of appeal held waived by such agreement.) 

20 . (’26) AIR 1926 All 90 (92). (But it does not 
follow that unless the Court has proceeded out- 
side its ordinary jurisdiotion a right of appeal 


always exists.) 

(’21) AIR 1921 All 810 (310) : 43 All 266. 

(’29) AIR 1929 Oudh 451 (452, 458) : 5 Luck 891. 
(Agreement to abide by decision of Court bare 
appeal.) 

21. (’25) AIR 1925 All 558 (558) : 47 All 921. 

(’34) AIR 1934 Lah 176 (177) : 15 Lah 726. 

(’16) AIR 1918UppBurl4(15):8UppBurRul 86. 
(Though the High Court might interfere under 
Section 115). 

(’89) AIR 1939 Pat 514 (516) : 16 Pat 261 : 181 
Ind Gas 42 (44). 

(’80) AIR 1930 All 127 (128). (Parties requiring 
Court to decide on local inspection and oral state- 
ments on the spot — No appeal lies.) 

(’29) AIR 1929 All 577 (577) : 51 All 886. (Parties 
agree to accept decision of Court on local inspeo* 
tion and documentary evidence — Decision is 
virtually award — No appeal lies.) 

(’26) AIR 1926 All 90 (92). (Agreeing to be bound 
by decision on documentary evidence alone.) 

(’26) 94 Ind Gas 7 (7) (All). (Consent to be bound 
by decision after local inspection.) 

(’28) AIR 1928 Mad 127 (128). (Decree for main- 
tenance passed with other party’s consent in 
order to avoid litigation — Decree is a consent 
decree.) 

(’25) AIR 1925 Nag 463 (464) : 21 Nag L R 84. 

(’20) AIR 1920 P G 139 (140) : 47 Ind App 200 (PC). 
(Defendant waiving plea of limitation though 
suit was barred — Decree is a consent decree.) 

(’ll) 9 Ind Cas 296 (297) : 88 Cal 421. (Consent 
to be bound by decision after local inspection.) 

(’28) AIR 1928 Mad 444 (445, 446) : 47 Mad 89. 

(’99) 28 Bom 762 (755). 

(’02) 29 Cal 806 (810). 

(’24) AIR 1924 Gal 940 (945, 946, 951, 952, 958). 
(Agreement in one suit to abide by the decision in 
another of two cross suits binding on the parties.) 
[See (’28) 118 Ind Cas 865 (866) (Nag). (AIR 1925 
Nag 468, Followed.) 

(’84) AIR 1984 Mad 897 (898) : 58 Mad 81. Uf 
the proceeding is extra oureutn curia, the 
eion is in the nature of an arbiter's award and 
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Where a party offers to be bound by the statement on oath of a third person, 
the decree passed on such oath is not a consent decree. The statement is only conclu- 
sive evidence under the Oaths Act, on the basis of which the Court passes the decree.^^ 
Under Section 375 of the old Code a consent decree was final so far as it 
related to the subject-matter of the suit and it was held that an appeal would lie from 
a consent decree if it dealt with matters outside the suit and that in such appeal the 
Appellate Court would modify the decree by omitting such extraneous mattors.^^ It 
was also held under the old Code that an appeal would lie from a consent decree if the 
agreement or compromise in terms of which the decree was drawn up was not lawful?^ 
Under the present sub-section (3) of Section 96, there is no appeal from a 
consent decree in any case, though the order itself recording the compromise is 
appealable.^® 

Notwithstanding the above discussion there are nevertheless cases in which 
decrees, though passed with the consent of the parties, can be appealed against — 

(1) Where the dispute is over the nature of the compromise and the appellant 

wants to show what the compromise was.^ 

(2) Where the consent decree is passed without an order recording the com- 

promise.*^ The reason is that such recording is not a mere matter of 
form and the absence of it deprives the party of a right of appeal against 
the order, if it had been passed.*® 

(3) Where the appellant was not a party to the consent decree** and the 

decree affects him prejudicially.** 

(4) Where the appellant appeals on the ground that it was not a decree 

passed with the consent of the parties.*^ 


generally the right of appeal is barred. If, on 
the other hand, it is not extra cur sum curia ^ 
unless there is a clear waiver of the right, the 
right of appeal will not bo lost — Agreement to 
be bound by decision of Court amounts to such 
waiver.) 

(*86) AIR 1986 Mad 856 (857). (When a party 
invites the Court to adopt a special procedure 
which is not contemplated by the Code of Civil 
Procedure, and is in fact a procedure extra 
cursum curia, ho cannot afterwards turn round 
and say that the Court is to blame for adopting 
that procedure.)] 

22» ('84) AIR 1934 Lah 67 (67) : 15 Lah 805. 
(Agent of Court of Wards challenging defendant 
to take oath<— Oath taken and decreed — Held it 
is not consent decree and appeal lies.) 

(’88) AIR 1938 Nag 64 (6.5). 

23. ('95) 18 Mad 410 (414). 

('07) 80 Mad 421 (428). 

(’96) 6 Mad L Jour 146 (147). 

(’08) 1908 Pun Re No. 77, page 359. (The terms 
so excluded might be enforced in a separate suit 
as a contract. See (1907) 34 Cal 466 (463).) 

24. (*92) 16 Bom 202 (212). 

(1900) 28 Mad 101 (106, 106). 

25. ('29) AIR 1929 Sind 82 (86). 

(’10) 6 Ind Cas 857 (859) (All). 

(’89) 1889 Pun Re No. 105, page 868. (See 0. 48 
B. 1 (m).) 

26. ('28) AIR 1928 Oal 108 (109). 

27. ('17) AIR 1917 Oal 607 (607) : 48 Cal 86. 

28. ('17) AIB 1017 Oal 607 (607) : 48 Oal 85. 


(*29) AIR 1929 Sind 32 (86). 

29. ('28) AIR 1928 Mad 922 (922). 

('86) 11 Oal 260 (257). 

(’ll) 9 Ind Cas 210 (211) (Cal). (Suit for partition 
of joint property when decree has been made by 
the consent of some only of the parties to tho 
litigation.) 

(*15) AIR 1915 Cal 473 (474). 

('16) AIR 1916 Cal 783 (786). 

('18) AIR 1918 Lah 126(127): 1918 Pun Re No. 83. 
(Decree on oath taken by one party — Other 
parties not joining in the challenge can appeal.) 

30. ('25) AIR 1925 Cal 421 (422). 

(’27) AIR 1927 P C 57 (59) ; 51 Bom 442 : 54 Ind 
App 111 (PC). (Person not party to consent but 
who had transferred all his property to consent- 
ing party cannot appeal.) 

31. (’13) 19 Ind Cas 450 (450) : 6 Sind L R 160. 
(*31) AIR 1931 P C 107 (108, 109) : 27 Nag L R 

139 (P C). 

(’18) AIR 1918 Mad 656 (657) : 41 Mad 233. (Vakila 
consenting without authority — Parties not con- 
senting may appeal.) 

(’30) 125 Ind Cas 587 (589) (All). (Minors partiea 
— No leave got for compromise — Not a consent, 
decree — Appeal by minors lies. AIR 1925 All 553 
and AIR 1928 Air497, Followed.) 

(’29) AIR 1929 Oudh 386 (387, 388) : 4 Luck 56^ 
(F B). (Person consenting not having authority 
to compromise for party.) 

('ll) 10 Ind Cas 850 (851) : 1911 Pun Re No. 24. 
(Plea that decree does not accord with compro- 
mise oan only be taken in appeal.) 
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Section 96 (3) does not apply to orders passed by consent of parties.** ' 

16. Appeal as to oosts. See Section 86, ante.- 
IT. Nature of grounds. — See Order 41 Bnle 1 infra. 

18. Valuation for purpooee of appeal. — There has been a great divergence 
of judicial opinion.on this subject. It is, of course, Clear that the pecuniary jurisdiction 
of the Appellate Court is determined (as the various Acts conferring such jurisdiction 
themselves state) by “the value of the original suit.’’^ It is that valuation and not that 
set up by the plea in defence* or the amount awarded by the decree* that governs the 


(•01) 6 Cal W N 877 (880). 

(•06) 9 Oudh Cas 365 (371, 372). (Parties at vari- 
ance as to the moaniug of compromise.) 

[See (’86) AIR 1986 Pesh 104 (106).] 

[See however (’88) AIR 1983 Bom 205 (206, 207, 
208) : 67 Bom 206. (Invalidity of consent by 
pleaders or mukhtyars — Not raised in first 
Court— Order and decree not appealable on that 
ground.) 

32. (’16) AIR 1916 Mad 795 (797). (Orderdirect- 
ing the appointment of commissioner.) 

Note IS 

1. (’68) 10 All 624 (628). 

(’91) 18 All 820 (822). 

(’94) 16 All 286 (289). 

(’81) AIR 1981 Cal 169 (160) : 58 Cal 829. (Mort- 
gage suit for less than Rs. 5000 — Preliminary 
decree lor sale for more than Rs. 5000 — Appeal 
lies to the District Judge and not to High Court.) 
(’86) AIR 1936 Mad 723 (724). (Appeal from order 
on application niimbcrodas suit under Para. 20, 
Sch. 2, G. F.<]. — Valuation for purposes of appeal 
is same as valuation in original application.) 
(’87) AIR 1937 Oudh 12 (16) : 12 Luck 586. 
(Valuation of suit above Rs. 6000— Suit decided 
by Subordinate Judge before Chief Court added 
Kxplanation to Rule 260, Oudh Civil Rules — 
Appeal lies to High Court.) 

(’90) 12 All 681 (586). 

(’ll) 9 Ind Cas 674 (675) (All). (Suit for two reliefs 
together amounting to more than Rs. 5,000 as 
valued in plaint— Same value in appeal.) 

(’84) 8 Bom 31 (34). 

(’72) 9 Bom H C R 286 (288). 

(’26) AIR 1926 Cal 1076 (1081) ; 58 Cal 14 (PB). 
(’90) 17 Cal 680 (683). 

(’96) 23 Cal 68G (542, 648). 

(’79) 4 Cal L Rep 491 (496. 497) : 5 Cal 489. (Suit 
for property of more than Rs. 6,000 in value — 
No appeal lies to District Court.) 

(’02) 6 Cal W N 346 (348). 

(’92) 15 Mad 69 (70). 

(’74) 7 ]\Iad HGR 356 (367). (Suit for over Rupees 
5,000— Decree for less— Appeal lies to the High 
Court.) 

(’15) AIR 1915 All 849 (849). (Do.) 

(’27) AIR 1927 Mad 977 (980) : 50 Mad 867. 

(’26) AIR 1926 Nag 71 (72). 

(’10) 5 Ind Cas 18 (19» 20) (Cal). (Course of appeal 
is determined by the value of the claim as 
brought and not only the decision on the claim.) 
(’22) AIR 1922 Pat 400 (402) : 1 Pat 82. (Forum 
of appeal in a rent suit not altered by the revival 


of the suit at a latter stage in respect of a portion 
only of the subject-matter.) 

(’27 AIR 1927 Lah 187 (188). 

(’ll) 11 Ind Cas 934 (985) : 83 All 684. (Value of 
suit is the value of the main relief claimed in 
the suit and not incidental reliefs such as 
declarations claimed.) 

(’12) 15 Ind Cas 272 (278) (Lah). (Suit for de- 
claration that an alienation is null and void as 
against plaintiff is thirty times the assessment.) 
(’12) 16 Ind Cas 847 (350) : 1912 Pun Re No. 88. 
(Pre-emption suit of land valued at less than 
Rs. 5,000 — Decree for pa 3 rment of more than 
Rs. 5,000— Appeal lies to District Judge.) 

(’ll) 15 Ind Cas 407 (407) (Lah). (Do.) 

(’14) AIR 1914 Lah 482 (438). (Do.) 

(’12) 14 Ind oas 78 (80) : 1912 Pun Re No. 54. 
(8uit for redemption for less than Rs. 6,000 — 
Decree for more— Appeal to District Judge com- 
petent.) 

(’17) AIR 1917 Cal 812 (814). (Pre-emption suit 
for Rs. 4,500— Decree for Rs. 7,000 — Appeal to 
District Judge is competent.) 

(’20) AIR 1920 Pat 822 (825) : 4 Pat L Jour 447. 
(’72) 18 Suth W R 261 (269). (Suit for over 
Rs. 5,000— Decree for less — Appeal lies to High 
Court.) 

(’07) 4 Low Bur Rul 279 (281). (In administra- 
tion suit value of share claimed by plaintiff 
determines jurisdiction.) 

(’73) 6 N W P H 0 R 108 (109) (P B). (Suit for 
over Rs. 5,000 — Decree for less— Appeal lies to 
High Court.) 

(’03) 6 Oudh Cas 255 (261). (Ordinarily in pre- 
emption suit, value of property determines 
jurisdiction even for appeal unless plaintiff mis- 
represented the value or acted recklessly or 
adopted wrong method of calculation.) 

(’72) 18 Suth W R 261 (269). (Sum claimed and 
not that awarded by Court determines forum of 
Appellate Court — But the valuation must bo 
according to law at the date of the appeal and 
not at the date of the suit which led to it.) 

[See (’82) 4 Mad 220 (224, 225).] 

See also (’38) AIR 1933 All 4 (6,7) : 64 All 469. 

I Subject-matter of suit or appeal is not neces* 
sarily identical with subject-matter in dispute 
between parties.) 

2. (’80) 2 All 778 (780). 

(’88) 10 All 624 (528). 

(’86) 8 Bom 31 (38). 

’88) 12 Bom 676 (677). 

’71) 9 Bom H C R 286 (286). f 

(’68) 9 Suth W R 698r (698). 

3. 4’88) AIR 1938 Lah 8 (9). . 
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<5our80 of appeal. Where a plaintiff values his claim definitely, as in a suit for a debt, 
that value will determine the appellate forum also^ unless by fraud or misrepresen- 
tation the plaintiff deliberately overvalues or undervalues the claim for the purpose of 
ohoosing his own forum f In the latter case, it is the true value at which the plaint 
ought to have been valued that will represent the “value of the suit** for purposes of 
appeal.® 

But in casetf where the plaintiff is entitled to value his suit approximately or 
tentatively as in a suit for accounts or mesne profits, what is the value of the suit ? It 
is on this point that there has been considerable divergence of opinion and four different 
views at least, have been expressed : 

(1) The Madras and Allahabad High Courts have held^ that the “value of tho 

suit** in such cases means the statutory value of the suit, that is, the 
value which the plaintiff was entitled to give under the Suits Valuation 
Act (1887) or other enactments. The Calcutta High Court in the under- 
mentioned Full Bench case® expressed a similar view but did not refer to 
a contrary view expressed in an earlier Full Bench decision of the same 
Court.® The Bombay High Court also hold a similar view originally^® 
but has, in later decisions, held a different view.^^ The Patna High 
Court has also held that ordinarily the value of the suit as given by the 
plaintiff in his plaint is to be the determining factor in such cases as 
regards the value of the appeal.’® 

(2) The second view which has been held by Calcutta High Court is that the 

“value of the suit** which determines the course of appeal means the 
value of the suit as decreed by the Court, and not the tentative value 
given by the plaintiff in his plaint.^® According to a Full Bench decision 
of the Lahore High Court there is a further distinction between a case 


4. (’95) 1896 Bom P J 228 (228). (Suit for de- 
claration.) 

(’13) 20 Ind Gas 473 (473) (Lah). (Redemption 
suit.) 

(’95) 1896 Pun Re No. 106, page 497 (FB). (Do.) 

5. (’91) 13 All 320 (323). (Exaggerated claim— 
Fraud.) 

(*93) 16 All 363 (865). (Value assigned by plain- 
tiff — Fraud and negligence excepted.) 

{‘11) 10 Ind Gas 746 (747) : 35 Bom 239. (Gon- 
Bent of party cannot make value of suit different.) 
(’12) 16 Ind Gas 940 (941) (Gal). 

(’72) 17 Suth W R 243 (243). 

(’ll) 12 Ind Gas 464 (476) : 38 Cal 639. (Parties 
cannot by consent confer jurisdiction.) 

6. (’90) 17 Cal 680 (683). 

(’91) 18 All 320 (323). 

[See also (’26) AIR 1926 Oudh 428 (429) : 1 Luck 

202 . 

(’04) 31 Cal 849 (866).] 

7. (’18) AIR 1918 Mad 998 (1002) : 40 Mad 1 (FB). 
(Principles well set forth in the order of reference.) 

(’33) AIR 1933 Mad 830 (331, 832) : 56 Mad 705. 
(’33) AIR 1933 Mad 721 (722) : 67 Mad 186. 

(’25) AIR 1925 All 376 (877): 47 All 634. (Follow- 
lug 16 All. 286 and 88 All 97 and dissenting 
from 32 All 222 and 34 Cal 954 (FB).) 

8; (*26) AIR 1925 Gal 1076 (1081) : 68 Gal 14 (F B). 
(84 Cal 96.4 (F B) which decides to the contrary 
has not been referred to in this. This decision 


must he deemed to have overruled 43 Cal 660 ; 
AIR 1916 Cal 362 and 24 Cal W N 342 : AIR' 
1920 Gal 517 which hold that a Court cannot 
pass decree beyond its pecuniary jurisdiction.) 

9 . (’07) 34 Cal 954 (959) (F B). 

10. (’84) 8 Bom 81 (.33). 

11. See foot-notes (16) .and (13). 

12 . (’35) AIR 1935 Pat 396 (400) : 14 Pat 658 (S B). 

13 . (’07)34Cal954(959,900)(FB). (Suit for mesne 
profits valued at less than Rs. 5,000 — Decree for 
more than Rs. 5,000 — Appeal lies to High Court.) 

(’26) AIR 1926 Cal 378 (379). (Suit for Rs. 4,000 

— Decree for over Rs. 5,000 - - Appeal lies to 
High Court. Simply follows 34 Cal 954 (F B) 
without referring to A I R 1925 Cal 1076 (FB).) 

(’25) AIR 1925 Cal 212 (212). (Decree for Rs. 9,000 

— Payment of Rs. 8,000 — Appeal on execution 
side — Value is value of decree as passed.) 

(’04) 81 Cal 865 (369). 

(’13) 16 Ind Cas 940 (941) (Cal). 

(’90) 17 Cal 704 (706). 

(’96) 20 Bom 265 (268, 269). (But the correctness 
of this is questioned in 22 Bom 963.) 

’28) AIR 1928 Lah 670(671). (Pre-emption suit.) 
’28) AIR 1928 Lah 157 (158): 9 Lah 23. (Suit for 
accounts.) 

(’38) AIR 1933 Lah 568 (569). (Suit for accounts 
— Amount decreed over Rs. 10,000 — Appeal to 
High Court.) 

(’02) 1902 Pun Re No. 58. 
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where the decree is in excess of the amount claimed and a case where the 
decree is for a sum less than the amount claimed. In the former case it 
is the amount decreed that will be **value of the suit” while in the latter 
case it will be the tentative valuation originally given by the plaintifif.^^ 

(3) The third view which has been held by Mr. Justice Mukerjee in the Full 

Bench case in I. L. B. 34 Calcutta 954 is that the 'Value of the suit" for 
purposes of appeal is the value as decreed and as accepted by the 
plaintiff by payment of court-fees on the additional amount decreed.^® 

(4) The fourth view is that, in case of Courts of limited pecuniary jurisdiction, 

as that of the Munsifs and Second Class Subordinate Judges, the value of 
a suit can in no case exceed the pecuniary jurisdiction of the Court and 
the appeal will therefore always lie to the District Court.^® 

It is impossible to reconcile this divergence of opinion on legal principles. This 
conflict has arisen owing to the wrong method of interpreting statutes. When an enact, 
ment such as the Suits Valuation Act entitles the plaintiff to value a suit for accounts 
or for mesne profits in a particular manner, it is not in accordance with the accepted 
rules of interpretation to assume that that is not the value but something else, such as 
the amount decreed by the Court or the amount decreed and accepted by the plaintiff 
subsequent to the decree. In this view the first of the views set forth above must be 
taken as the soundest one. 

Where on a plea of set-off, a Court gives a decree to the defendant for over 
Bs. 5,000, it is nevertheless the value of the suit as originally framed that determines 
the forum of appeal.^^ Formerly, however, (under Section 216 of the old Code) the 
amount of the decree in favour of defendant determined the forum of appeal.^® See also 
Notes to Order 21 Buie 19, infra. 


In suits for partition the proper valuation of the suit is the value of the share 
sought to be separated and not the value of the entire property.'® 

In suits for restitution of conjugal rights, the plaintiff’s valuation must be 
accepted unless it is found that he has overvalued or undervalued it with any ulterior 
motives.®® 


In suits for redemption, the court-fee is payable on the principal sum secured®' 
and this fixes also the forum of appeal when the mortgagor appeals.®® As to the forum 
of appeal when the mortgagee appealed, see the undermentioned case.®® 


[See also (’25) AIR 1925 Lah 534(534). (Appeal 
from an order in execution — Value is value of 
suit and not value of the matter in dispute in 
the execution proceedings.)] 
f But where in an account suit in which the claim 
is less than Rs. 5,000 a preliminary decree is 
passed which does not award any sum, the value 
of suit will determine the forum of appeal. See 
(*09) 4 Ind Gas 929 (980) (Lah).] 

14 . (’34) AIR 1934 Lah 488 (491, 492) : 15 Lah 
161 (FB). 

(’34) AIR 1934 Lah 545 (547): 15 Lah 512 (FB). 
(AIR 1934 Lah 488 (FB), Followed.) 

15 . (’19) AIR 1919 Oal 447 (448). (34 Cal 954 (FB), 
Followed.) 

16 . (’13) 21 Ind Gas 783 (788, 789) (Bom). 

17 . See 0. 20 R. 19 (2). 

18 . (’88) 10 All 587 (693, 594). 

[5^6 also (’93) 20 Gal 527 (531, 582).l 

19 . (’90) 12 All 506 (609). 


(’02) 24 All 381 (382). 

(’84) 8 Bom 31 (83). 

(’79) 4 Gal L Rep 417 (418, 419): 5 Gal 188. 

(’90) 13 Mad 25 (27). 

20 . (’06) 28 All 545 (551) (FB). 

(’86) 13 Gal 232 (236). (Such a suit is not one to 
which any special money value can bo attached 
for the purp ^ses of jurisdiction.) 

(’91) 18 Cal 378 (381). 

(’07) 34 Gal 352 (356). 

21 . (’86) 10 Bom 41 (46, 47). 

(’91) 14 Mad 480 (483). 

(’33) AIR 1933 Lah 155 (156). 

(’91) 13 All 94 (97). 

22 . (’09) 1 Ind Gas 870(870): 1909 Pun Be No. 23. 
(This was, however, a case under the Punjab 
Courts Act 8. 40 (1) (b).) 

23. (’33) AIR 1933 Lah 155 (156). (Value of the 
subject-matter in redcniption suit was the amount 
adjudicated by trial Court.) 
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For the valuation of the above and other classes of suits, see the Suits Valuation 
Act (VII of 1887). 

19. Court-fee. — The valuation of a suit for purposes of stamp duty is a 
different thing from the valuation of the suit for the purposes of fixing the appellate 
forum} 

It is the duty of the Appellate Court to see that proper court-fees are paid both 
in the Appellate Court and in the Court below.^ But where, under Section 12 of the 
Court-fees Act, a decision has been given by the first Court, as to the valuation of the 
suit, such decision is final} That Section, however, does not apply where the decision 
is also as to the class to which a suit belongs} or the sufficiency or the value of the 
stamp affixed.® Nor does it apply to an order dismissing a suit for non-payment of 
the additional court-fee ordered.® 

As a general rule, when a question arises as to whether the appellant has paid 
deficient court-fee in the Court below, it is desirable that the appeal should bo 
admitted before the point is decided so that no question of jurisdiction may arise,^ and 
the matter dealt with at the earliest possible moment® so that the parties may not be 
kept in suspense upon this question.® The rule is, however, subject to the discretion of 
the Court, to postpone the determination of the point in exceptional cases.^® The 
question of the sufficiency of stamp on the memorandum of appeal must always be 
regarded as open until the appeal is finally heard and disposed of.^^ 

20. Abatement of appeal. — See Order 22. 

21. Limitation. — See Order 41 Buie 1 Note 8. 

22. Appeals under other laws. — The provisions of the Code with regard to 
appeals will apply to appeals under other Acts in so far as they are made applicable by 
such Acts. 


Note 19 

1. Compare the Court-foos Act, XII of 1870 and 
the Suita Valuation Act of 1887. 

(’80) 5 Cal 489 (492, 493). 

(’10) G Ind Caa 715 (716): 1910 Pun Rc No. 41. 
[See also (*33) AIR 1933 Pat 81 (83, 84): 12 Pat 
188. (Decree for mesne profits — Valuation is 
amount as per decree. AIR 1932 Pat 228, 
Followed.)] 

2. (’18) AIR 1918 Pat 628 (624): 3 Pat L Jour 101. 

3. (’98) 20 All 11 (16) (PB). 

(’03) 1903 All W N 214 (215). 

(’77) 2 Bom 146 (146). 

(’77) 2 Bom 219 (224). (And it is not the proper 
subject of appeal.) 

(*86) 10 Bom 610 (616) (FB). (But an appeal lies 
against a decision whether or not a suit was one 
admitting of valuation by the Judge.) 

(’81) 4 Mad 204 (207). 

(’70) 14 Suth W R 881 (381). 

(’70) 14 Suth W R 461 (452). 

[See also (*90) 14 Mad 169(170). (But where it is 
not a mere question of amount or arithmetical 
calculation S. 12 of the Court-fees Act does not 
apply.)] 


4. (’98) 23 Bom 486 (489). 

(’01) 28 Cal 334 (838). 

(’19) AIR 1919 Pat 270 (275); 4 Pat L Jour 57. 
(’19) AIR 1919 Lab 323 (331, 332): 1919 Pun Re 
No. 16 (PB). 

(’36) AIR 1936 Bom 166 (166). 

(’72) 19 Suth W R 214 (214). 

(’94) 4 Mad L Jour 183 (188) (PB). (Pollowcrt iu 
AIR 1925 Mad 713.) 

5. (’89) 11 All 91(93)(PB). (Order rojecting plaint 
for insulHcient court-fco is a decree — S. 12, 
Court- fees Act not appliuable.) 

(’93) 17 Bom 56 (69). 

(’81) 6 Cal 249 (250, 251). 

(’76) 23 Suth W R 296 (297). 

6 . (’91) 14 Mad 169 (170). 

7. (’21) AIR 1921 Pat 88 (89) : 6 Pat L Jour 
293 (FB). 

8 . (’12) 16 Ind Gas 963 (965) (Cal). 

(’21) AIR 1921 Pat 88 (89): 6 Pat L Jour 293 (FB). 

9. (’12) 16 Ind Gas 968 (966) (Cal). 

(’21) AIR 1921 Pat 88 (89): 6 Pat L Jour 293 (FB). 

10. (’12) 16 Ind Cas 963 (966) (Oal). 

(’21) AIR 1921 Pat 88 (89): 6Pat L Jour 293 (FB). 
[See also (’82)AIR1932Pat228(280):ll Fat 632.1 

11. (’88) AIR 1933 Pat 284 (286): 12 Pat 694. 


Seotlon 96 
Notes 18-22 
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OBJECTIONS TO FBBIiIMINABT DEOBEE 


-SeiMon 97 97. [New.] Where any party aggrieved by a preliminary 

A pmI from final decree passed after the commencement of this 
deeref no appeal Oode does not appeal from such decree, he shall 
from preUminary decree. precluded from disputing its correctness in 

any appeal which may be preferred from the final decree. 


1. Scope and object of the Section. 

2. Preliminary decree — See Section 2 (2). 

3. Effect of not drawing up a preliminary decree. 

4. Two or more preliminary decreet* if can be 

drawn up — Sco Note 10 to Section 2 (2). 

5. Effect of bnal decree being pasted pending appeal 

against preliminary decree. 

6. Effect of reversal of preliminary decree on final 

decree — See Note 5. 

7. Court-fees. 

Other Topics (Miscellaneous) 

Appeal from preliminary decree — If further pro- Finding on a preliminary issue — If preliminary 
ceedings to be stay^. See Note 5. decree. See Note 3. 

Both preliminary and final decrees — Appeal Preliminary decree not appealed against — Effect 
from — See Note 5. of. See Note 1. 


1« Soope and object of the Section* — This Section is new. Under tho old 
Code objections to the preliminary decree could be raised in the appeal against the 
final decree.^ This was felt to bo unreasonable as, thereby, a party was permitted to wait 
till proceedings were carried on to a final stage and large costs were incurred, and then, 
after the final decree, raise objections which could have been taken at an earlier stage.® 
It is therefore enacted by the present Section that the failure to appeal against a 
preliminary decree is a bar to raising any objection to it in the appeal against tho final 
decree.® 

A Court while passing a final decree cannot re-open questions determined by a 
preliminary decree.'^ 


2. PFellminary decree* — See Section 2 (2), ante. 


Section 97 — Note 1 

1. ('84) 12 Moo Ind App 167 (184, 186) (PC). 

<’09) 1 Ind Gas 86 (87, 88) (Gal). 

(’02) 1902 Pun Ii B No. 66, p. 203 (206) : 1902 
Pun Be No. 49. 

(’96) 23 Cal 406 (412, 413). (Dwarrig on Statutes 
and Maxwell on Interpretation of Statutes consi- 
dered.) 

(’02) 29 Cal 768 (767) (PB). 

(1900) 24 Bom 802 (306). 

(’89) 14 Bom 232 (236). (Following the reasoning 
in 7 Moo Ind App 283 at pp. 302, 303 (P C).) 
(’16) AIB 1916 Gal 118 (118). 

(1866) 10 Moo Ind App 413 (423) (PC). 

(1865) 10 Moo Ind App 840 (361) (PC). 

(1869) 7 Moo Ind App 283 (302) (PC). 

2. See Statement of Objects and Reasons. 

[See also (’12) 16 Ind Ca8l69(160):36 Bom 536. 

3. (’30) AIB 1980 Oudh 10 (12). 

(’87) AIR 1987 Bang 494 (496). 


(’36) AIB 1986 Oudh 81 (82). 

I ’35) AIB 1935 Oudh 11 (12) ; 10 Luck 238. 

’83) AIR 1933 Oudh 8.62(364, 365):9 Luck 61 (FB). 

I ’29) 124 Ind Gas 669 (670) (Oudh). 

I ’30) AIB 1930 Lah 24 (26). 

I ’19) AIR 1919 Cal 588 (589). 

I ’15) AIB 1916 PC 116 (117) : 42 Cal 914 (PC). 

I ’19) AIB 1919 Pat 420 (422) : 4 Pat L Jour 306. 

I ’24) AIB 1924 Cal 80 (81). 

I ’24) AIR 1924 Nag 419 (422). 

I ’96) 23 Cal 279 (288). 

I ’17) AIR 1917 Cal 701 (704). (Tost suggested lor 
determining whether an adjudication is or is not 
final and conclusive.) 

(’16) AIB 1916 Cal 249 (250). 

(’16) AIB 1916 Bom 306 (307) : 40 Bom 321. 

(’14) AIB 1914 Cal 804 (804). 

(’12) 86 Bom 636 (689). 

(’30) AIR 1930 Pat 667 (568). 

4. (’29) AIR 1929 All 262 (268). 

(’29) AIR 1929 All 66 (66). 
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3. Effect of not drawing up a preliminary decree. — This Soctiun dotis not Section VI' 

apply unless a preliminary decree is actually drawn tip} As to whether tlioro is a Notes 8“8 

right of appeal even when no such decree is drawn up, see the discussion in Note 8 to 
Section 2 (2). It has been held in tho undermentioned cases that no appeal will lio 
against a more finding even if such finding is recorded in tho form of a decreo.® 

4. Two or more preliminary decrees, if can be drawn up. — See Noto 10 
to Section 2 (2) where the subject is fully discussed. 

5. Effect of final decree being passed pending appeal against prelimi- 
nary decree. — Under the old Code an appeal from an order in the nature of a 
preliminary decree could not be preferred or maintained after a final decree was passed 
in the case.* Under this Code a preliminary decree is a “decree” within Section 2 (2) 
and is appealable under this Section. Two questions have arisen in this connection — 

1. Where an appeal is preferred against the preliminary decree, docs tho passing 

of tho final decree by the first Court affect the maintainability of tho 
appeal ? 

2. Is an appeal against tho preliminary decree jireferable after the final decree 

has boon passed in tho suit ? 

On the first point, all the High Courts have held that a passing of a final decree 
subsequent to the institution of the appeal will not affect the maintainability of the 
appeal.* On tho second point there is a conflict of opinion. Tho High Courts of Miwlras,® 


Note 3 

1. (’24) AIR 1924 Rom 33 (34). (Provisions of S. 97 
wbotber applicable or not — Tost applied.) 

(’12) 17 Ind Oas 037 (637) : 37 Rom 60. 

(’13 19 Ind Cas 894 (89.5) : 37 Bom 480. 

(’14) AIR 1914 Bom 23 (2S) ; 38 Bom 331. (No 
adverse inference os to his right of appeal to be 
drawn from an omission on the part of a party 
to ask tho Court to draw up a decree.) 

(’24) AIR 1924 Cal 1000 (1007, 1008). 

(’10) 34 Rom 182 (188). 

(’12) 15 Ind Cas 935 (936) ; 8 Nag Ii R 92 (95). 

2. (’26) AIR 1926 Rom 237 (2.38). 

(’21) AIR 1921 Bom 220 (223, 224): 45 Bum 627. 

Note 5 

1. (’09) 36 Cal 702 (765). 

(’10) 82 All 225 (227). 

[Soc aim (’ll) 11 Ind Cas 517 (517) : 33 All 528. 

2. (’14) AIR 1914 Mad 473 (474) : 14 Ind Cas 394 
(396) : 37 Mad 455. 

(’38) AIR 1938 Bom 222 (222). (This will bo so 
even if the appellant has not asked for stay of 
proceedings after institution of his appeal or has 
not filed an appeal against the final decree.) 

(’38) 40 Pun L R 123 (123). 

(’35) AIR 1935 Lah 482 (483) : 17 Lah 53. 

(’15) AIR 1915 Mad 197 (199) : 12 Ind Cas 664 
(668) : 37 Mad 29. 

(’18) 18 Ind Cas 730 (731) (Mad). 

(■28) AIR 1928 Mad 107(116). (Appal from preli- 
minaiy order allowed — Appeal against final order 
on same grounds is unnecessary.) 

(’19) AIR 1919 Mad 870 (871). 

(’19) AIR 1919 Mad 91 (91, 92). 

(’14) AIR 1914 All 380(380,881) : 86 All 582 (FB). 
(’26) AIR 1926 AU 666 (667) : 48 All 611. (Final 
decree— Appeal dismissed fbrdefault — A pending 
appeal from preliminary decree not affected.) 
(’12) 16 Ind Oas 167 (169): 84 All 498. (Dissenting 


from 33 All 528.) 

(’28) AIR 1928 Cal 804 (804, 805). (Appeal from 
preliminary order in execution limiting decree- 
holder’s right to mesne profits— Execution sub- 
sc(iuoutly dismissed — Appeal is still maintainable 
— Execution will proc^ as per appellate judg* 
ment.) 

(’27) AIR 1927 Cal 659 (5G0). (If tho appeal from 
preliminary decree is filed before final decree i.s 
passed the appeiil can be continued and this 
principle applies also to second appeal.) 

(’23) AIR 1923 Cal 282 (282). 

(’16) AIR 1916 Pat 370 (371) : 1 Pat h Jour 406. 
(Preliminary decree is not extinct after the pass- 
ing of final decree.) 

(’16) AIR 1916 Cal 43 (46). 

(’13) 20 Ind Cas 576 (577) (Cal). 

(’13) 19 Ind Cas 630 (631) (Cal). 

(’13) 21 Ind Cas 510 (512) (Cal). (If appeal against 
preliminary decree is allowed the final decree 
will cease to be operative.) 

(*19) AIR 1919 Cal 893 (894). (Right to appeal 
against the preliminary decree is not taken away 
by the passing of final decree.) 

(’03) 30 Gal 683 (684). 

(’26) AIR 1926 Bom 43(44). (But .appellant must 
appeal against the final decree also or at least 
inform the Court of tho passing of tho final decree.) 

(’26) AIR 1926 Lah 534 (534). (If allowed, final 
decree will fall to the ground.) 

(’28) AIR 1928 Nag 68 (68). 

(’25) AIR 1925 Oudh 39 (42). 

(’26) AIR 1925 Sind 178 (180) : 18 Sind L R 133. 
(Passing of the final decree does not render the 
appeal from the preliminary decree nugatory.) 
[But tee (’12) 16 Ind Cas 380 (381) (Mad).] 

3. [See (’15) AIR 1916 Mad 197 (199); 37 Mad 29.] 
See also the Madras cases cited in foot-note (2) 
above. 
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Seotlon 97 Allahabad^ and Patna^ and the Judicial Commissioner’s Court of Peshawar® have held 

Note 9 that an appeal can be preferred against the preliminary decree even after the final 

decree has been passed. The basis of the view is that the final decree is dependent on 
the preliminary decree and that if the latter is set aside on appeal, the former falls 
with it.^ Four different views at least were expressed by the Calcutta High Court on 
this point. One class of cases held that such an appeal was not competent;® a second 
class of cases held that it was incompetent unless an appeal was preferred from the 
final decree also;^ a third class of cases hold that appeal may be amended so as to 
convert it into an appeal against both the decrees;^^ and in the undermentioned case^^ 
the view of the Madras and the Allahabad High Courts was adopted as the correct one. 
The conflict has now been set at rest by the Full Bench decision in Taleb Ali v. Abdul 
Aziz, A. I. E. 1929 Calcutta 689, in which the view of the Madras and Allahabad High 
Courts has been adopted as the correct one. 

The Lahore High Court hold in earlier decisions that an appeal is not comi)e- 
tent after the final decree ha.s been passed,^® but has taken a different view in a later 
decision.^® The Bombay High Court in an earlier decision^* and the Sind Judicial 
Commissioner’s Court^® have held that when a party has the facility of time to appeal 
against the final decree also, he cannot be allowed to appeal against the preliminary 
decree only, as thereby ho has a chance of getting a reversal of the final decree without 
paying court-fee for the same. But in a later decision, the Bombay High Court has 
expressed a contrary viow.^® In an earlier case of the Nagpur Court it was hold that an 
appeal cannot be preferred against the i)reliminary decree after the final decree was 
passed.^^ A contrary view has, however, been taken in a later case in the same Court.^® 

This Section does not prevent a party from filing a combined appeal against both 
the preliminary and final decrees if the dates permit him to do so,^® but coiirt-feo 
must be paid in respect of them both.®® 

A final decree passed pending an appeal from the preliminary decree is not 
thereby rendered invalid, and if the appeal is dismissed, the final decree passed will not 
be affected in any way,®^ 


4 . (’14) AIR 1914 All 880(380) : 36 All 532 (FB). 
(The object of appeal against the final decree 
would bo to keep the appeal against the preli- 
minary decree alive.) 

5. (’30) AIR 1930 Pat 177 (177) (FB). 

6. (’34) AIR 1934 Posh 57 (60). 

7 . (’13) 18 Ind Cas 730 (731) (Mad). 

[See (’15) AIR 1915 Mad 197(199): 37 Mad29(37). 
(’14) AIR 1914 All 380(380) : 36 All 532 (FB).] 
See also the cases in foot-note (2) above. 

8. (’08) 12 Oal W N 590 (593, 598). 

(’16) AIR 1916 Cal 178 (178). 

(’21) AIR 1921 Cal 109 (110) : 48 Oal 1036. 

(’26) AIR 1925 Oal 790 (791). 

(’26) AIR 1926 Cal 412 (412). (Appeal does not lie 
— Final decree passed.) 

('27) AIR 1927 Cal 492 (492) : 54 Cal 328. (No 
.steps taken to set aside the final decree— Appeal 
against the preliminary decree infructuous.) 

9. (’13) 21 Ind Cas 516 (517) (Oal). 

(’26) AIR 1926 Cal 557 (558). 

(’24) AIR 1924 Cal 543 (543). 

10 . (’21) AIR 1921 Oal 109 (110) : 48 Cal 1036. 
(’28) AIR 1928 Cal 167 (168V 


(’25) AIR 1925 Cal 218 (219). (The appeal was 
however allowed to be converted into one against 
the final decree.) 

[See (’24) AIR 1924 Oudh 299(300). (But where 
an appeal is preferred before the passing of the 
final decree, it cannot bo converted into an ap- 
peal against the final decree passed subsequently.) 

11 . (’28) AIR 1928.0al720(721). (B.B.Ghose, J.) 

12 . (’21) AIR 1921 Bah 265 (266). 

(’28) AIR 1928 Lah 73 (74). 

13 . (’85) AIR 1935 Lah 482 (488) : 17 Lah 53. 
(That right cannot be taken away by a final decree 
being passed either before or after the presenta- 
tion of an appeal from the preliminary decree— 
If that appeal is accepted the final decree falls 
with the preliminary decree.) 

14 . (’16) AIR 1916 Bom 228 (229). 

15 . (’25) AIR1925Sindl78(180):18SindLR133. 

16 . (’38) AIR 1938 Bom 222 (222). 

17 . (’22) AIR 1922 Nag 179 (180). 

18 . (’29) AIR 1929 Nag 349(850): 27 Nag LR 197. 

19 . (’16) AIR 1916 Bom 202 (202). 

20 . (’21) AIR 1921 Mad 406 (407). 

21 . (’29) AIR 1929 All 287 (289) : 51 All 640. 



WHERE APPEAL IS HEARD BY TWO OR MORE JUDGES 


6. Effect of rcYePsal of preliminary decree on final decree. ~ Seo Note 5 

tflibove. 

7. Gourt-fees. — An appeal from a preliminary decree or from a final decree 
must be stamped ad valorem on the amount of the subject-matter in dispute in the 
Appeal.^ But i?vhere a preliminary decree for partition declares plaintiff's rights to 
mesne profits and makes provision for its subsequent determination^ an appeal against 
the preliminary decree need not bear a court-fee in respect of the mesne profits, even 
where the decision as to mesne profits is challenged in appeal.* Where a party appeals 
first from a preliminary decree and pays ad valorem foe thereon and subsequently 
appeals to the same Court from the final decree also, he need not pay ad valorem 
eourt-fee again on the entire amount awarded by the final decree but only on the 
amount, if any, in excess of that on which court-fee was already paid.* An appelliiit 
can prefer a single combined appeal from both the preliminary and final decree it 
the dates permit him to do so, but court-fee must be paid only on the larger of the 
subject-matters in dispute in respect of the two decrees.^ 

See also Order 34 Eule 5, Note 25. 


98 . [S* 575.] (1) Where an appeal is heard by a Bench of 
„ . . ^ . two or more Judges, the appeal shall he decided 

Decmon where appeal . ° . i t j 

heard by two or more m accordance With the opinion of such Juices 
‘’"‘****' or of the majority (if any) of such Judges. 


(2) Where there is no such majority which concurs in a 
judgment varyii^ or reversing the decree appealed from, such 
decree shall bo confirmed : 


Provided that whore the Bench hearing the appeal is com- 
posed of two Judges belonging to a Court consisting of more than 
two Judges, and the Judges composing the Bench differ in opinion 
on a point of law,® they"^ may^^ state the point of law upon which 
they differ and the appeal shall then be heard upon that point only® 
by one or more of the other Juc^os,® and such' point shall be deci- 
ded according to the opinion of the majority^® (if any) of the Judges 
who have heard the appeal, including those who first heard it. 


Note 7 

1. (’10) 32 A11617(622). (Not a fixed foe of Rs. 10.) 
(’14) AIR 1914 Lah 507 (607) : 1916 Pun Re No. 7. 
(’28) AIR 1928 Rang 194 (195) : 6 Rang 285. 
(Appeal from final decree.) 

(’27) AIR 1927 Sind 251 (252) ; 23 Sind L R 277. 
(Appeal from preliminary decree.) 

(’25) AIR 1926 All 734 (786) : 47 All 92C. (Decree 
for foreclosure.) 

< (’28) AIR 1928 Mad 19 (19) : 49 Mad 280. (An 
appeal from a final decree passed under O. 20, 
R. 12 (2), Civil P. C., in respect of subsequent 
mesne profits.) 


(’22) AIR 1922 Oudh 82 (84) : 25 Oudh Cas 80. 
(Appeal in foreclosure and redemption suits.) 

2. (’30) AIR 1930 Mad 697 (.599, 600) : 53 Mad 640. 

3. (’32) AIR 1932 Mad 453 (455) : 55 Mad 664. 
(Suit for accounts.) 

(’12) 15 Ind Cas 572 (572) (Cal). 

(’23) AIR 1928 Lah 632 (632) : 4 Lah 406. (Appeal 
from a final decree does not contest anything 
beyond what is contested in the appeal from the 
preliminary decree.) 

(’24) AIR 1924 Pat 694 (694) : 8 Pat 616. 

(’29) AIR 1929 Cal 815 (817) ; 57 Cal 463. 

4. (’21) AIR 1921 Mad 406 (407). 


Seotion 9T 
Notes 6-T 


SeetioD 98 



640 


WHBBE APPEAL IS HEABD BY TWO OB MOBE JUDOBS 


flkwtlonSS 

Rotes 


*(3) Nothing in this Section shall he deemed to alter or other- 
wise affect any provision of the letters patent of any High Court.^^ 

[1877, S. 575 ; See Letters Patent.] 

a. Inserted by the Repealing and Amending Act, 1928 (XVIII of 1928), Section 2 and Sch. I. 

Synopsis 


1. Legislative changes. 

2. Amendments after 1908. 

3. Scope and applicability, of the Section. 

4. Difference of opinion in the decision of 

preliminary objection. 

5. Ditference of opinion as to part of decree. 

6. ‘‘Differ in opinion on a point of law.*’ 

7. Reference whether can be made by one 

of the differing Judges alone. 

8. “The appeal shall then be heard upon 

that point only.” 


9. Reference to be to one or more of the 
other Judges of the Court. 

10. Decision to be according to the opinion of 

the majority. 

11. Differing Judges not stating the point of 

law — Effect. 

12. Sub-section (3) — Clause 36 of the Letters 

Patent — Effect of. 

13. Letters Patent appeal, whether lies from 

a confirming judgment, under sub-section 
(2) of Section 98. 


Other Topics (Miscellaneous) 

Income-tax Act reference— Section applicable to. See Note 8. 
Land Acquisition Act — Appeals under — Applicability of 
the Section. See Note 3. 

Question of fact — Difference of opinion on. See Notes 6 and 12. 
Second appeals — Applicability of Ijetters Patent to . See Note 12 . 
Senior Judge— Opinion of — When to prevail. See Note 12. 


1. Letfislative 0hail|{eSa — This Section corresponds to Section 575 of the old 
Code. The most important change is : the words “they may state the point of law 
upon which they differ and the appeal shall then bo heard tipon that point only by 
one or raofe of the other Judges and such point shall be decided** in the proviso to 
clause 2 have been substituted for the words ''the appeal may he referred to one or 
more of the other Judges of the same Court and shall he decided'' See Notes 6 and 8 
below. 

2. Amendments after 1908. — Sub-section (3) has been newly added by the 
Repealing and Amending Act XVIII of 1928. See Note 12 below. 

3. Scope and applicability of the Section. — This Section deals with the 
question as to liow a decision is to be arrived at in an appeal which is heard by a Bench 
of two or more Judges. 

The Section refers in terms to appeals. But the question has arisen whether 
by virtue of Section 141 of the Code it is applicable to other proceedings. Under the 
old Code it was held that by virtue of Section 647 (corresponding to Section 141) 
Section 575 applied to miscellaneous proceedings^ and applications to the High Court 
in its extraordinary jurisdiction.^ But while the words used in Section 647 of the old 
Code were “the procedure herein prescribed** the words used in the present Section 141 
are “the procedure provided in this Code in regard to suits'' It has accordingly been 
held that Section 98, which prescribes the procedure in regard to appeals^ cannot be 
extended by Section 141 to miscellaneous proceedings such as revision applications.^ 

Section 98 — Note 3 3. (’15) AIR 1916 Mad 1198 (1196). (Proceedings 

1. (’79) 8 Bom 204 (205). held to bo regulated by Clause 86, Letters Patent 

2. (’81) 5 Bom 680 (681). (Madras).) 

[See also (’01) 26 Bom 478 (484). (Question not (’25) AIR 1925 Mad 281 (285, 387). (Clause 86 
decided.)] Letters Patent (Madras), applies.) 
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It was held by the Calcutta High Court in the undennentionod case^ that a 
reference to the High Court under S. 66 of the Income Tax Act is not an appeal froyn 
any decree and Section 98 cannot be applied to such a proceeding by recourse to 
Section 141. Tlie Income Tax Act has now been amended by Act XXIV of 1926 by 
adding Section 66 A by which the provisions of Section 98 of the Code are expressly 
made applicable to reference under Section 66 of that Act.^ 

By virtue of Section 64 of the Land Acquisition Act, 1894, this Section applies 
to appeals in land acquisition cases.^ 

As to the effect of this Section on Section 10 (2) of the Punjab Courts Act, and 
Section 10 of the Central Provinces Courts Act (1917), see the undermentioned cases.^ 

4. Difference of opinion in the decision of preliminary objection. - 

The decision of a preliminary objection to the hearing of an appeal is not a “’nearing’* 
of the apix)al but precedes the hearing. Section 98 does not apply to a differenco 
of opinion in such a decision, the words of the Section being “whore an appeal is 
heard” otc.^ 

B. Difference of opinion as to part of decree. — Where the Judges agree 
that a part of the decree should be reversed, but differ as to the rest, then according to 
the Calcutta,^ Madras^ and Allahabad^ High Courts, the part as to whicli the Judges 
agree should be reversed, and rest of the decree confirmed. The Lahore High Court, 
on the other hand, has held that the whole decree should bo confirmed in such a case.* 

6. ^‘Differ in opinion on a point of law,*’ — The referenco under Sec- 
lion 98 to other Judges must be only on a question of law and not on a question of 
fact.^ For instances of points of law, see the undermentioned cases.^ See also Notes to 
Section 100. 


7. Referenoei whether can be made by one of the differing Judges 
alone. — Tho use of the pronoun ”they** in the present Section seems to show that 
the reference to other Judges must be made by both the differing Judges. The wording 


[Even prior to tho present Code it was held in 
(’70) 2 N W P H 0 R 117 that Section 575 
did not apply to application for revision. In 
(’01) 3 Bom L R 58 (63): 25 Bom 478 (484) it was 
doubted whether in view of the Explanation 
to Section G47 under which that Section was 
nut applicable to execution proceedings, S. 575 
could be ex tended to an application for revi- 
sion in an execution matter — But in (’02) 25 
^lad 548 (551) S. 575 was applied to a revision 
case.] 

4 (’24) AIR 1924 Cal 668 (685): 51 Cal 604. (Clause 
36, Letters Patent (Madras), applies.) 

5. (’31) AIR 1931 Lab 678 (580): 12 Lah 725 (FB). 

6. (’19) AIR 1919 Mad 626 (628): 41 Mad 943. 

7. (’16) AIR 1916 Lah 113(125): 1917 Pun Ro No. 
7 1 (PB). (On a difference of opinion on a point of 
law, reference must be under S. 98, C. P. Code 
and not S. 10 (2) of the Punjab Courts Act, as 
that Section applies only in the absence of any 
other provision.) 

(’32) AIR 1932 Nag 88 (89): 28 NagLR80. (This 
Section applies only to appeals while S. 10 of 
the Civil Court’s Act applies to all other cases.) 

Note 4 

1. (’89) 11 All 176 (181). (Objection that the 
appeal was barred by limitation.) 


Note 5 

1 . (’IG) AIR 191G Cal 582 (588). 

2. (’28) AlR1928Mad 180(188, 190): 51 Mad 291. 

3 . (’83) AIR 1933 All 473 (474): 55 All 664. 
(Dissenting from AIR 192G Luh G6). 

4 . (’26) AIR 1926 Lah 65 (71) : 7 Lah 179. 

Note 6 

1 . (’32) AIR 1932 Nag 88 (88, 89) : 28 Nag L R 
80. (But if dilTerence is on question of fact, lower 
Court’s dei’ree to be confirmed.) 

2. (’16) AIR 1916 Lah 113 (125): 1917 Pun Re 
No. 71. (Whether there is any presumption that 
special training received by plaintiff, a Hindu, 
was at family expense.) 

(’94) 21 Cal 668 (569) (FB). (Whether what the 
plain till brought was an *’ actionable claim ” 
within the meaning of S. 135 of the Transfer of 
Property Act.) 

(’94) 21 Cal 437 (455). (Whether suit prohibited 
by S, 244, C. P. Code.) 

(’16) AIR 1916 Cal 764 (770) : 43 Cal 558 (570). 
(Whether interest of unregistered purchaser of 
ortion of patni tenure is encumbrance within 
. 161 of the Bengal Tenancy Act.) 


Beotion 9R 
Notes 8-7 
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WHERE APPEAIi IS HEARD BY TWO OB MORE JUDGES 


'flMtlonSS in the previous Code “the appeal may be referred” permitted a different view being 

notes 7-42 held.^ 

8. "The appeal shall then be heard upon that point only.” — Under the 
old Code when the Judges hearing an appeal differed on a point of law, the whole case 
was referred to one or more of the other Judges.^ Under the present Section, it is only 
the point of law on which they differ that can be so referred and the Judges hearing 
the reference can only hear arguments on the sped fic point and not the whole appeal.^ 

% 9. Reference to be to one or more of the other Judges of the Court. — 

The reference should be heard by one or more of the other Judges of the Court, 
according to the practice of the Bombay,^ Calcutta* and Lahore* High Courts. The 
Allahabad High Court, however, holds that the Bench hearing the reference should 
include also the Judges who originally heard the appeal.* See also the undermentioned 
case of the Madras High Court.* 

10. Deoision to be aooordind to the opinion of the majority. — Though 
the reference is, under the Section, to be heard by a Judge or Judges other than those 
who heard the case originally, the decision upon the point must be according to the 
opinion of the majority of the Judges who heard the appeal including those who first 
heard it.^ 

11. Differing Judges not stating the point of law — Effect. — If the Judges 
differ on a point of law, but do not state the point for the decision of other Judge or 
Judges, the decree appealed from should be confirmed.^ Where the differing Judges 
have, without stating the point as required by the Section, delivered their judgments 
without any reservation, they cannot subsequently state the point of law.* See also 
the undermentioned case under Section 23 of Act XXIII of 1861.* 

18.' Sub-section (3) — Clause 36 of the Letters Patent— Effect of. — Under 
Clause 36 of the Letters Patent as it originally stood, where there was a difference of 
opinion among the Judges hearing an appeal, the opinion of the senior Judge was to 
prevail,^ while, under the present Section 98, if there is no majority concurring in 
reversing or varying a decree, the decree shall be confirmed? After the amendment of 


Note? 

1 . (*80) 1880 Pun Re No. 90, p. 215, 

Notes 

1 . (*12) 18 Ind Gas 368 (SCO) : 39 Gal 853. 

(*01) 11 Mad L Jour 10 (18. 19) (FB). 

(’98) 21 Mad 179 (215). 

<’07) 14 Bur L Rep 69 (FB). 

[But lee (’99) 2 Oudh Gas 149 (194).] 

2. (*13) 21 Ind Gae 288 (298): 35 All 487: 40 Ind 
App 182: 16 Oudh Gae 247 (PG). 

<’33) AIR 1933 All 861 (874, 875). 

(’14) AIR 1914 Gal 592(594). (The differing Judges 
TnuBt come to a complete decision except on the 
question of law.) 

•(*22) AIR 1922 Oudh 189 (194): 25 Oudh Gas 2J8. 
(However, reference may be made to the facta 
for purpose of elucidating the point of law in the 
reference.) 

t*22) AIR 1922 Gal 544 (549). 

Notes 

1 . (’91) 15 Bom 424 (427). 

(*04) 6 Bom L B 181 (209, 210). 

2. (’94) 21 Gal 437 (454). 


3. (’87) 1887 Pun Re No. 15, p. 32. 

4 . (’84) C All 408 (476). (Dissented from in 27 
Bom 189.) 

5. (’91) 14 Mad 186 (191). 

Note 10 

1 . (’04) 6 Bom L R 131 (211): 27 Bom 189. 

Note 11 

1 . (1900) 27 Gal 724 (762). (No reference made to 
other Judge or Judges.) 

2. (’87) 9 All 625 (643) (FB). (Such reference is 
ultra vires.) 

3. (’66) 6 Buth W R 269 (273). (Under S. 23 of 
Act XXIII of 1861, it was held that where the 
Judges differed on point of law but did not state 
the points on which they differed, there was no 
determination of the case and if the case wa^4 
referred to another Bench under the Section tbe 
whole case and not only the points on which 
they differed, was open to arguments.) 

Note 12 

1 . (’70) 13 Suth Wr R 209 (212). 

2. (’25) AIR 1926 Mad 1032 (1033). 

(’07) 14 Bur L Rep 257. 
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th« Letters Patent in 1928, the procedure under Clause 36 of the Letters Patent on a 
difference of opinion is the same as that under Section 98’ except that 

(1) a reference under Clause 36 is obligatory, while it is optional under 

Section 98, and 

(2) the reference under Clause 36 may be on a point of fact as well as of 

law, while under Section 98 it can only be on a point of law. 

Before sub-section (3) of this Section was introduced by the llepealing and 
Amending Act (XVIII of 1928), there was a dififerenco of opinion as to whether 
Section 98 or Clause 36 of the Letters Patent was to be applied in appeals to Chartered 
High Courts. The view generally taken was that Section 98 applied to appeals from 
subordinate Courts^ but that Clause 36 applied to appeals preferred under the Letters 
Patent.® The Calcutta High Court in two cases held that Section 98 should be applied 
in all cases.® The introduction of sub-section (3) shows clearly that the applicability of 
Clause 36 is not in any way controlled by this Section. It has accordingly been hold by 
a Pull Bench of the Madras High Court that Clause 36 applies to all appeals to Char- 
tered High Courts, whether from subordinate Courts or under the Letters Patent, and 
that Section 98 applies only to High Courts other than Chartered }[igh Courts ^ e, j/., 
the Chief Courts and Courts of Judicial Commissioners.^ The High Courts of Allahabad,® 
Lahore® and Patna^® have followed the view taken by the High Court of Madras. 

13. Letters Patent appeal, whether lies from a confirming judgment 
under sub-seotion (2) of Section 98. — Before the amended Letters Patent of 1928 
was passed, it was hold that an appeal under Clause 15 of the Letters Patent lay against 
the confirming judgment passed under sub-section (2) of this Section.^ Under tiio 
amended Letters Patent no such appeal lies to the High Court.^ 

Even before the Letters Patent was amended, there was no appeal against a 
flocision arrived at after the reference under the proviso to sub-section (2), because the 
decision was necessarily that of a majority of the Judges, and the J jotters Patent 
provided for an appeal only where there was an equal division of opinion between 
the Judges.® 


Section 98 
Wotee 18-ij 


3. (’82) AIR 1932 All 195 (196). 

(’33) AIR 1933 All 861 (875): 56 All 39 (SB). 
(Ufliiriiig by other Judges is confined to the spe- 
cific points stated and does not cover the vrhole 
case.) 

4. (’19) AIR 1919 Bora 1 (4) 43 Bora 433 (FB). 

(Second appeal.) 

(’25) ATR 1925 Fat 625 (667): 4 Fat 510. (No 
conflict between the Code and the Letters Patent.) 
(’26) AIR 1926 Cal 121 (132, 139): 62 Oal 1018. 
(’2d) AIR 1926 Lah 66 (71): 7 Lah 179. 

5. (’21) AIR 1921 P 0 6 (7): 46 Bom 718: 48 Iiid 
App 181 (PC). (Clause 36 of the Letters Patent 
(Bom) is not controlled by this Section.) 

(’24) AIR 1924 Rang 148 (162): 1 Bang 584. (Clause 
34 of the Letters Patent (Rang) does not override 
the provisions of this Section in all cases.) 

’17) AIR 1917 Bom 62 (78, 79) (SB). 

(’06) 29 Mad 1 (24). 

(’04) 26 All 10 (18). 

(’23) AIR 1928 Bom 218 (224, 225). 

(’25) AIR 1926 Pat 625 (667): 4 Pat 610. 

4; (’26) AIR 1925 Oal 846 (846, 847): 63 Cal 894 
(PB), (Pet Suhrawardy J.) 

7- (’29) AIR 1929 Mad 641 (659) : 63 Mad 668 
(PB), (If, at any time, Clause 86 oeases to exist, 


Section 98 will come into operation.) 

8. (’38) AIR 1938 All 641 (647, 649):ILB(1938) 
All 972 (PB). 

[But see (’83) AIR 1933 All 195 (1%). (Not good 
law after above Full Bench decision.) 

9. (’33) AIR 1933 Lah 648 (648). (Difioronce of 
opinion on a question of fact — Clause 26, Letters 
Patent applies.) 

(’34) AIR 1934 lah 371 (379): 15 Lah 425 (PB). 

10. (’38) AIR 1933 Pat 67 (68, 69): 11 Pat 772. 

Note 13 

1. (’86) 8 All 106 (107). 

(’94) 18 Bom 355 (362). 

(’89) 13 Bom 449 (458). 

(’16) AIR 1916 Cal 811 (811). 

(’01) 28 Cal 517 (520). 

(’93) 20 Oal 762 (766). 

(’84) 10 Cal 814 (816) (FB). (Notwithstanding the 
terms of Section 576 (old Code).) 

(’02) 25 Mad 548 (550, 551). 

2. See amended Clause 15 of the Letters Patent 
(Madras, Bombay and Calcutta) ; Amended 
Clause 10 of the Letters Patent (Allahabad, 
Lahore and Patna); Amended Clause 18 of the 
Letters Patent (Rangoon). 

3. (’04) 6 Bom L B 230 (331), 
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8«otton 99 ■ . _ . QQ. [S. 578.] No decree shall be reversed or 

No decree to be reverted -lii -l 

or modifted for error or Substantially Varied, nor shall any case be 
irreguUrity not affecting remanded, in appeal on account of any mis- 

joinder of parties or causes of action or any 
error, defect or irregularity in any proceedings in the suit, not 
affecting the merits of the case or the jurisdiction of the Court. 

[1877, Ss. 577 and 578; 1859, S. 350; see 0. 1, Rr. 1 and 3 
and 0. 2 R. 3.] 

Synopsis 


1. Alterations in the Section. \ 5. Error, defect or irregularity, not affecting. 

2. Scope ana object of the Section. Jlf*th” jurMicUon 

3. Retrospective operation of the Section. 6. Analogous provisions of law. 

4. Misjoinder and non- joinder. 7. Objections to error, etc., when to be raised. 

Other Topics (Miscellaneous) 


Affecting merits or jurisdiction. See Note 2. 
**Aay proceedings in the suit’* — Proceedings sub- 
sequent to institution. Sec Note 2. 

Appeals from appellate decrees and Section 99. 
See Note 2. 

Error, etc., in court-fee, stamp or valuation. See 
Note 2. 

“Jurisdiction.” See Note 2. 


Other Statutes — Indian Evidence Act. See 
Note 6. 

Suits Valuation Act. See Note 6, 

Stamp Act. See Note G. 

Wrong admission or rejection of evidence. See 
Note 6. 

Wrong order of remand. See Note 5. 


1« Alterations in the Section. — The words * any misjoinder of parties or 
causes of action” have been newly added. (See Note 4 below and also 0. 2 Rr. 3, 4.) 

The words “whether in the decision or in any order passed in the suit or other- 
wise” have been omitted and the words “in any proceedings in the suit” have been 
substituted instead. 


2. Scope and object of the Section. — This Section contains one of the most 
salutary rules of law. Its aim is “to prevent technicalities from overcoming the ends 
of justice, and from operating as a means of circuity of litigation,”^ In other words, a 
decision which is correct on the merits and is within the jurisdiction of the Court, 
should not be upset merely for technical and immaterial defects.^ 

The Section deals with objections raised in appeal as regards errors, defects or 
irregularities of procedure in the lower Court. As laid down by their Lordships of the 
Privy Council in Maharajah Mahashur Singh v. Baboo Ilurrucic Naraini^ “the law 
that an error or irregularity cannot be raised as a ground of appeal only refers to errors, 
defects or irregubirities of procedure, not to rules of law or conditions which affect the 
substantive rights of the parties.” A non-compliance with every rule of procedure does 
not ipso facto destroy the validity of the whole proceeding. The purpose of the rule 
violated must, in each case, be examined.* 


Section 99 — Note 2 

1. (*86) 8 All 366 (375). 

(’37) AIR 1937 P C 233 (234) : I L R (1937) All 
656 : 64 Incl App 250 : 31 Sind L R 590 (PO). 
also (’33) AIR 1938 All 295 (297) : 55 All 
216.)] 

2. (*92-96) 1892-1896 Upp Bur Rul 282. 

(*91) 1891 Pun Re No. 65, p. 319. 

(*26) AIR 1926 Cal 95 (96). (Appellant’s case 
extremely weak -t. Court should not interfere 


under Section 99 with irregular order.) 

(’87) 1887 All W N 231 (231). 

(*26) AIR 1926 Cal 1101 (1104). 

(’26) AIR 1926 Lah 402 (402). 

3. (1861) 9 Moo Ind App 268 (282) (P C). 

[See also (’09) 32 Mad 83 (85). (Section has no 
application to illegalities but only to irregu- 
larities.)] 

4. (’30) AIR 1930 0.1 697 (698, 699) : 46 Cal 
978. (Mookerjee, J.) 
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An error, defect or irregularity of procedure must, in order to bo a valid ground 
of appeal, be a material one, that is, should have either — 

(a) affected the merits of the case,* or 

(b) affected the jurisdiction of the Court.® 

The merits of a case are said to be affected when the flaw or error has resulted 
in an error of judgment.^ The term “jurisdiction** in this Section is used in the sense 
of pecuniary or local jurisdiction or jurisdiction relating to the subject-matter; it does 
not mean the legal authority of a Court to do certain things.'^ 

A mere irregularity, therefore, which does not affect the merits of the case oi* 
the jurisdiction of the Court, is no ground for reversing or varying a decision in appeal.'* 


5. (’28) AIR 1928 Mad 919 (921). (Defendant 
oontesting at the instance of co-defendant, exa- 
mining himself as his own witness and cross- 
examined by co-defendant.) 

(’ll) 36 Bom 68 (61). (Attachment of pro^rties 
at the instance of assignee decree-holder without 
hearing objections of the judgment-debtor is not 
condoned.) 

(’ll) 9 Tnd Gas 977 (978) (All). (Death of solo 
appellant — Appeiil heard without any applica- 
tion to bring legal representatives on record.) 
(’88) 1888 AllWN 61(62). (Non-compliance with 
O. 41 B. 31 (old S. 574) is not condoned.) 

(’25) AIR 1925 Cal 98 (100). (Admission of im- 
portant additional evidence in appeal without 
necessity and without recording reasons.) 

{'23) AIR 1923 Nag 58 (59, GO). (Improper refusal 
to examine important witnesses.) 

(‘86) 1886 All W N 285 (286). (Non-complianco 
with S. 674, i. e., 0. 41 R. 31.) 

(’84) 1884 All W N 99 (99). (Do.) 

(’24) AIR 1924 Pat 245 (247), (First Appellate 
Court dealing with a number of cases together, 
thus affecting tho merits.) 

(’12) 17 Ind Cas 891 (892) : 37 Bom 289. (Order 
of remand contrary to Section 662.) 

(’09) 2 Ind Cas 404 (404). (Judgment without 
reasons.) 

(’31) AIR 1931 Cal 164(165). (Judgment— Judge’s 
failure to apply his mind to the case.) 

(’74) 11 Bom H C R 129 (135). (Objection to 
validity of document is one affecting merits.) 
(’71) 15 Suth W R 534 (636). (Decree against 
party not liable is an error affecting merits.) 

(’32) 8 Cal 834 (836). (Dismissal of suit instead of 
T-turn of plaint under S. 57, O. 7 K. 10.) 

(’73) 20 Suth W R 2 (3) (Civ). 

(’05) 1906 Pun L R No. 5, p. 40 : 1904 Pun Ro 
No. 91, (Judgment without hearing parties or 
their pleaders.) 

6. (1900) 27 Cal 488 (493). (Transferee Court 
mcognizing assignment of decree acts without 
jurisdiction.) 

(’35) AIR 1936 Posh 161 (162). 

(’38) AIR 1933 Lah 749 (762) : 16 Lah 123. 

( 37) AIR 1917 Nag 99 (101) : 14 Nag L R 71. 
(Death of party— Court proceeding to trial with- 
out legal representative on record acts without 
lurisdiction.) 

{ 89) 12 All 610 (514) (P B). (Infringement of Sec- 
tion 664 of old Code affected jurisdiction.) 


(’25) AIR 1925 Lah 209 (210): 5 Lah 492. (Omis- 
sion to pass order under S. 22 (4) of the Punjab 
Pre-emption Act is an illegality.) 

(’26) AIR 1926 All 650 (652). 

(’ll) 11 Ind Cas 935 (936) : 33 All 645. (Omission 
to refer dispute to arbitrator as per agreement of 
parties affects jurisdiction.) 

(’18) AIR 1918 Cal 485 (436) : 45 Cal 926. (Lower 
Court entertaining and deciding appeal which 
it had no jurisdiction to do.) 

(’17) AIR 1917 Cal 320 (325). (Mookorjee, J.) 

(’10) 6 Ind Cas 464 (465) (All). (Order affecting 
jurisdiction covered.) 

(’07) 1907 Pun Re No. 109, p. 875. (Want of 
authority in agent is fatal.) 

(’12) 17 Ind Cas 891 (892) : 37 Bom 289. (Illegal 
order of remand contrary to provisions of Sec- 
tion 562.) 

(’09) 2 Ind Cas 677 (680) (All). (Order without 
jurisdiction is not cured.) 

(’83) 6 Mad 192 (196). (Want of jurisdiction can- 
not be cured.) 

(’30) AIR 19.30 Mad 714 (718). (Decree pjissed 
affecting persons not impleaded — Want of juris- 
diction cannot bo cured.) 

(’12) 16 Ind Gas 940 (942) (Cal). (Decree without 
jurisdiction not covered by Section 99.) 

7 . See cases cited in foot-note (6) above. 

8 . (’01) 28 Cal 324 (330). 

For exhaustive discussion on question of juris- 
diction, see Section 9. 

[See also (’73) 6 N W P H C R 55 (59). (Decree 
by .Tudge who had no jurisdiction to receive 
the plaint.)]. 

9 . (’01) 5 Cal W N 627 (629). (Application under 
Sa. 244 and 623, Civil P. C. — Court acting 
under S. 244 whereas really 8. 023 applied.) 

(’35) AIR 1935 All 738 (739). (Omission to record 
compromise docs not affect validity of decree.) 

(*35) AIR 1935 Nag 66 (57) : 31 Nag L R 266. 
(Plaintiff allowed to withdraw suit with permis- 
sion to bring fresh suit on payment of defen- 
dant’s costs — Order fixing no date for xmymcnt 
— It is irregularity curable under Section 99.) 

(’85) AIR 1936 Rang 240 (243). (Firm having 
only one solo proprietor — Suit brought iu firm’s 
name in contravention of 0. 30 R. 1.) 

(’86) AIR 1936 Nag. 246 (248). (Court instead of 
passing separate order with respect to filing of 
award combining it and judgment into one.) 

(’91) 15 Bom 809(820). (Two suits tried together, 
such trial not affecting merits or jurisdiction.) 


B^otion M 
Note 2 
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It ha>8 boon hold under the Code of 1882 th&t the error, defect or irredolftrity 
should hftve been suhseQUent to the institution of the suit and not in the frame or 
inrtitution.** The present Section however will apply to all irregularities whether 
subsequent to the suit or not. But irregularities in prior suits and different proceedings 
are, of course, not within the Section.^* 

This Section applies to objections raised in appeals against original decrees as 
well as in appeals from appellate decrees by virtue of Section 108 of the Code.** 


(■70) 14 Suth W B 141 (142) (Civ.). 

(’09) 80 All 186 (187). (Proceedings on Sunday 
with consent of parties.) 

(*24) AIR1924Lah 646(548): 6 Lah 218. (Absence 
of party on date on which case is posted for 
arffuments — Decision under 0. 17 R. 8.) 

(*69) 11 Suth W R 177 (178) (Civ.). (Return of 
plaint under S. 81 of the old Code.) 

( 27) AIR 1927 Oudh 468 (469). (Suit under Bee. 
108 (16), Oudh Rent Act — Biiquirv into defen- 
dant’s liability.) 

(’69) 14 Suth W R 0 C 11 (14). (Striking out 
names of parties against whom there was no 
cause of action.) 

(’23) AIR 1923 Nag 7 (7). (Judge not signing 
deTOsition of witness.) 

(’91) I Mad L Jour 478 (479). (Judge omitting to 
date his order.) 

(’87) 9 All 608 (510). (Want of permission under 
S. 8 of the Bengal Minors Act, XL of 1858.) 
(’93) 15 All 880 (881). 

(*81) 9 All 824 (827). (Proceeding on wrong onus 
of proof without objection by parties.) 

( 28) AIR 1923 Nag 62 (63). (Wrong view by 
Court as €o onus — Merits unaffected.) 

(’14) AIR 1914 Low Bur 210 (212) : 7 Low Bur 
Rul 347. (Wrong party beginning the case and 
no prejudice.) 

(’99) 27 Cal 61 (64, 65). (Oral reference to arbi- 
tration.) 

(’97) 24 Oal 418 (428). (Grant of permission by 
the Collector under S. 689 (S. 92) without ad- 
verting to plaintiff’s interest in the trust.) 

( 01) 5 Cal W N 91 (98). (Non-compliance with 
S. 347 of the Code of 1882.) 

(*78) 2 Cal L Rep 267 (258). (Technical error not 
affecting merits.) 

(’81) AIR 1931 Oudh 22(26): 5 Luck 116. (Modi- 
fication of prior order by consent.) 

(’26) AIR 1926 Cal 96 (96). (Appellant’s case ex- 
tremely weak—Appollate Court will not interfere 
with lower Courts irregular order.) 

(’84) 10 Cal 1061 (1068). (Delay in filing suit.) 
(’13) 19 Ind Cas 918 (919) (Cal) (F B). (Allowing 
claim to set-off without court-feos being paid 
thereon.) 

(’03) 6 Oudh Cas 136 (139), (Insuffieienoy of 
court-fees.) 

(’26) AIR 1925 Rang 65 (67) t 2 Rang 462. (Error 
as to court-fees.) 

( 92) 15 Mad 288 (289). (Order of Appellate Court 
to pay additional court-fees not obeyed — Suit 
cannot be dismissed on that ground.) 

(’02) 29 Oal 661 (664). (Non-payment of full 
court-fee.) 

( 79) 2 All 889(890,891). (Deficiency of court-fee.) 


(’84) 7 Cal 348 (862). (Insufficiency of court-fee.) 
(’71) 16 Suth W R 179 (180). (Decision as to 
stamp not affecting merits.) 

(’76) 24 Suth W R 167 (167) (Civ.) (Not taking 
proper court-fee is no ground for Interference.) 
(’19) AIR 1919 Oal 799 (799). (First Subordinate 
Judge inviting Second Subordinate Judge to 
read his judgment in Court.) 

(’92) 15 Mad 241 (246). (Suit triable by Court A 
tried by Court B also having jurisdiction to try 
the suit.) 

( 28) AIR 1928 Pat 488 (439). (Judge allowing 
another to examine witnesses.) 

(’26) 93 Ind Cas 291 (292) (Oudh). (Decision given 
without hearing arguments.) 

(’28) 1928 Nag 306 (307). (Question of paramount 
title in mortgage suit raised and decided with- 
out objection.) 

(’28) AIR 1928 Bom 425 (427). (Case treated in 
first Court under Dekkhan Agriculturists* Relief 
Act-Second Court treating it as an ordinary 
suit without getting plaint amended.) 

(’24) AIR 1924 Pat 613 (616) : 3 Pat 244. (Ques- 
tion of paramount title in mortgage suit raised 
and decided.) 

(’16) AIR 1915 Mad 446 (447). (Case remanded to 
District Judge— 'Latter transferring it for dis- 
posal to Sub-Judge.) 

(’17) AIR 1917 All 153 (165). (Order passed under 
0.88 Rr. 6 and 6 instead of under 0. 21 R. 42.) 
(’07) 84 Cal 396 (898, 399). (Recording evidence in 
English which is not the language of the Court.) 
(’14) AIR 1914 Nag 8 (10) : 10 Nag L R 150. 
(Order impliedly amounting to a redemption 
but not formally so.) 

(’09) 2 Ind Cas 173 (174) : 84 Bom 72. (Decree 
obtained against a firm instead of against the 
individual partners.) 

• (’03) 2 Low Bur Rul 117 (120). 

(’30) AIR 1930 Bom 225 (227), 

(’31) AIR 1931 All 463 (464): 68 All 669. (Failure 
to give full ton days time for objections to award 
— No prejudice proved.) 

[5ee (’29) AIR 1929 Sind 12 (12, 13). (Decree in 
terms of compromise without a formal order 
recording the compromise.) 

(*37) AIR 1937 Pat 147 (148). (Heirs of deceased 
defendant not formally substituted.)] 

10. (’02) 26 Bom 269 (266). 

(’10) 6 Ind Cas 677 (678) : 37 Oal 662. (Error 
affecting the admission of the suit itself.) 

11. (’01) 28 All 499 (600, 601). (Execution appli- 
cation made by a general attorney of the decree- 
holder.) 

(’87) AIR 1937 Pat 147 (148). 

12. (*18) AIR 1918 Cal 486(486):46 Oal 926 (929). 
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Though the Section refers in terms to decrees, yet, it is illustrative of a general 
principle.^® 

In Muhammad Husain Khan w.BabuKishva Nandan}^ their Lordships of the 
Privy Council held that although the provisions contained in the Civil Procedure Codo 
do not regulate the procedure of the Privy Council in hearing appeals from India, yet, 
as the rule embodied in this Section proceeds upon a sound principle, and is calculated 
to promote justice, the rule should be followed by the Privy Council also. 

It will bo useful in dealing with this Section to refer to the provisions of 
Section 105 which provides affirmatively that an error, defect or irregularity in any 
order affecting the decision of the case can be raised as a ground of appeal in an appeal 
from the decree in the suit.^® 

The Section applies to proceedings under the Agra Tenancy Act.^* 


8. Retrospeotive operation of tbe Section. — This Section regulates the 
procedure of the Appellate Court and therefore is applicable to all appeals heard after 
the new Code came into force even though the suit itself was instituted under the old 
Code.^ 

4. Misjoinder and non-joinder. — Section 578 of the old Code provided that 
no decree should be varied or reversed “on account of any error, defect or irregularity^ 
whether in the decision or in any order passed in the suit or otherwise not affecting, 
the merits of the case or the jurisdiction of the Court.** This, as has been seen already 
in Note 2 above, was interpreted to mean errors and irregularities subsequently corn- 
mitted in a suit which had been properly instituted} A mere misjoinder of causes of 
action which did not affect the merits of the case or the jurisdiction of the Court was 
held cured by the Section.* But a misjoinder whether of parties or causes of action or 
of both which affected the very institution of the suit was held to be outside the scope 
of the Section.* The introduction of the words “on account of any misjoinder of parties 
or causes of action’* in the present Section makes it clear that the Appellate Court 
cannot now dismiss a suit for such misjoinder^ unless it affected th(3 merits of the 


13. (’36) AIR 1985 Nag 33 (34) : 31 Nag L R212. 
(Principle governs insolvency proceedings so far 
as may be.) 

14. (’37) AIR 1937 PC 288 (284): I L R(1987)A11 
G55 : C4 lud App 2r>0 ; 31 Sind L B 590 (PC). 

15. (’27) AIR 1927 Rang 150 (164) ; 5 Rang 80. 
(These two Sections arc supplementary rather 
than mutually destructive.) 

16. (’36) AIR 1936 All 200 (202). 

Notes 

1. (’12) 22 Mad L Jour 225 (226, 227). (Even 
though instituted before new Act.) 

Note 4 

1. (’02) 26 Bom 259 (266). 

2. (’10) 6 Ind Gas 16 (16) : 34 Mad 55. (Mis- 
joinder generally vitiates.) 

(’10) 6 Ind Cas 248 (249) (Cal). 

(’81) 7 Bom H 0 B A C 19 (20). 

(’09) 8 Ind Cas 882 (885): 86 Cal 780: 86 Ind App 
103 : 1909 Pun Re No. 98 (PC). 

(’05) 2 All L Jour 91 (94). (Defendants not pre- 
judiced.) 

(’04) 2 Cal L Jour 602 (608, 609) (Mookerjee, J., 
case law reviewed.) 

(’03) 30 Cal 794 (800). 

(’19) AIR 1919 Pat 826 (827). 


(’70) 2 N W P 11 C B 443 (444). 

3. (’02) 26 Bom 269 (266). 

(’07) 1 Sind L B 181 (183). 

(’97) 24 Cal 540 (544, 545). 

4. (’12) 22 Mad L Jour 225 (226). (Misjoinder of 
causes of action.) 

(’17) AIR 1917 Diih !)0(9C) : 87 Ind Cas 197(197). 
(’37) AIR 1937 P C 42 (45) : 16 Pat 149 (PC). 

(’89) AIR 1939 Oudh 145 (148). 

(’16) AIR 1916 Mad 859 (859). 

(’14) AIR 1914 Cal 818 (81.5): 42 Cal 636. 

(’15) AIR 1915 Mad 320 (320). 

(’ll) 10 Ind Cas 515 (520): 1911 Pun Re No. 40. 
(’69) 6 Bom H C R A C 177 (179, 180). 

(’10) 5 Ind Cas 466 (467) (Mad). 

(’70) 13 Suth W R 175 (176). 

(’20) AIR 1920 Cal 35 (37). 

(’24) AIR 1924 Oudh 887 (887): 27 Oudh Cas 35. 
(’18) AIR 1018 Mad 705 (706). 

(’13) 21 Ind Cas 587 (588) (Cal). (Trial Court, 
holding no misjoinder— Appellate Court cannot 
dismiss.) 

(’10) 8 Ind Cas 889 (889) (All). 

(’09) 8 Ind Cas 882 (386): 86 Cal 780(798): 80 Indl 
App 108: 1909 Pun Be No. 93 (PC). 

(’29) AIR 1929 All 148 (149). 

(’26) AIR 1926 Mad 57 (58). 


8MtloaM> 
Notes 9-i 
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case^ or the jurisdiction of the Court.® It may, however, in order to meet the ends of 
justice, allow a party to amend the plaint^ or to withdraw the suit against the mis- ' 
joined defendants with liberty to bring a fresh suit,® or give a finding against each 
misjoined defendant separately.® 

Though the Section uses the words “misjoinder of parties or causes of action," 
a misjoinder of both the parties and causes of action has also been held to be within 
the Section.^® There is some conflict of opinion as to whether the word “misjoinder" in 
this Section includes “non-joinder."^^ This has been due to the fact that the Legis- 
lature, while it has newly introduced the word “non- joinder" in Order 1 Eule 9 (which 
provides that no suit shall be defeated by reason of misjoinder or non-joinder of 
parties) has not so done in Section 99. 

This Section is limited in its application to whore an appellant raises an objec- 
tion that there has been a misjoinder in the lower Court. It does not deal with a case 
where the lower Court decides that there is a misjoinder and the appellant contends 
that there is no misjoinder. The observations of the Lahore High Court in the 
undermentioned case,^® treating such a case as being one under the Section, do not 
seem to be sound. 


5. Error, defect or irregalarity, not affecting the merits of the oase or 
the jurisdiction of the Courti — The following irregularities of procedure under the 
Code have been held to be mere irregularities which do not entail a reversal or varia- 
tion of the decree of the lower Court. For other cases of irregularities, see Note 2. 

(a) (Section 15). Court of higher grade trying suit triable by a Court of 
lower grade.^ 


<’30) AIR 1930 Sind 170 (173): 24 Sind L R 146. 
(’28) 108 Ind Cas 544 (544) (Mad). 

(*68) 10 Suth W R 46 (46). 

{See (’30) 122 Ind Caa 697 (698) (All). (Non- 
joinder of necessary party.)] 

5. (’94) 16 All 279 (283). (Where it was held that 
the misjoinder of parties and causes of action 
would most probably affect the merits of the case.) 

<’26) AIR 1920 Gal 416 (417). (Merits affected by 
non- joinder— Section docs not apply.) 

<’88) 1888 Pun Ro No. 189, p. 487. (Misjoinder 
of causes of action — Defendants not jointly 
interested— It is not a mere irregularity.) 

(’97) 24 Cal 540 (544). (Misjoinder of causes of 
action— Plaintiff not jointly interested.) 

(’93) 17 Mad 168 (176, 176). (Misjoinder affect- 
ing merits cannot Vie condoned.) 

(’10) 6 Ind Cas 16 (16): 34 Mad 65. (Misjoinder 
affecting merits is not to bo treated as a mere 
irregularity.) 

(’04) 27 Mad 80 (84). (Misjoinder which would 
affect merits of the case cannot be taken as a 
mere irregularity.) 

(’20) AIR 1920 Lah 19 (20) : 1 Lah 295 (297). 
(’15) AIR 1915 Mad 320 (320). 

(’24) AIR 1924 Oudh 309 (310). 

6. (’13) 21 Ind Cas 438 (441) (Cal). 

(’ll) 11 Ind Gas 274 (276) (Sind). (Misjoinder in 
arbitration proceedings docs not involve ques- 
tion of jurisdiction.) 

7. (’93) 15 All 380 (381). 

[See (’14) AIR 1914 Cal 795 (795).] 

8. (’93) 15 All 380 (381). 

9. (’ll) 34 Mad 66 (57). 


10. (’26) AIR 1926 Lah 145 (146). 

(’05) 2 All L Jour 91 (94). (Case under the old 
Code.) 

(*37) AIR 1937 P C 42 (45) : 16 Pat 149 (PC). 

(’13) 17 Cal W N 128 (129). 

(’94) 16 All 279 (283). (Case under old law.) 

11. (’23) AIR 1923 Mad 337 (337). (Whether mis- 
joinder includes non-joinder.) 

(’33) AIR 1933 Mad 664 (667). (Docs not include 
non-joinder.) 

(’93) 17 Mad 122 (126, 127). (Appears to include 
non -joinder.) 

(’10) 6 Ind Caa 774 (775): 83 Mad 436. (Includes 
non-joinder.) 

(’09) 1 Ind Cas 530 (534) (Cal). (Do.) 

(’69) 1869 Pun Ro No. 3. (Non-joinder was held 
covered by S. 850 of the Code of 1859.) 

(’22) AIR 1922 Mad 317 (320). (Includes non- 
joinder.) 

(1843) 8 Moo Ind App 229 (242) (PC). (Non-joinder 
— No objection in lower Court — Not allowed in 
appeal to Privy Council.) 

(’84) 6 All 57 (58, 59). (Non- joinder not affecting 
merits- Section applies.) 

(’09) 1 Ind Cas 630 (534) (Cal). (Do.) 

(’22) AIR 1922 Mad 439 (440). (Do.) 

12. (*20) AIR 1920 Lah 19 (20) : 1 Lah 295. 

Cf. (’12) 22 Mad L Jour 226 (227). 

Note 5 

1. (’90) 17 Cal 155 (169). , ^ 

(’86) 7 All 230 (248). (Rule of procedure and not 
of jurisdiction.) 
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(b) (Section 26). Eeceiving a plaint presented on a Sunday or holiday.* 

(0) (Section 50). Application for substitution of legal representative of judg. 

ment-debtor entertained by the Court to which the decree is transferred 
for execution.* The Allahabad and Madras High Courts hold, however, 
that the application must be made to the Court which i)assed the 
decree.^ 

(d) (Section 92). Collector granting permission under Section 92 without 

adverting to the plaintiff’s interest in the trust.* 

(e) (Order 2 E. 2). Splitting up of claims and filing separate suits thereon.® 
(ee) (Order 2 B. 4). Leave not obtained to try other causes of action in suit 

for immovable property.^ 

(f) (Order 3 R. 2). Institution of suit under a defective power of attorney.^ 

(g) (Order 6 Rr. 3, 14 and 15). Defective frame® or signature^® or verifica- 

tion^^ of plaint or petition. (But y/hvn X purports to sue on behalf of 
Y without any authority from him, there is no valid presentation of the 
plaint at all, and Section 99 will not apply.)^* 

(h) (Order 6 R. 17). Allowing amendment of plaint at late stage.^* 

(1) (Order 13 R. 2). Enlarging time to file the documents.^^ 


(*99) 23 Mad 367 (371). (Ganjam and Vizaga- 
patam Agency Courts Act — Rule of procedure 
and not of jurisdiction.) 

(’88) 1888 Pun Re No. 184, p. 480. 

[See (’25) AIR 1925 All 669 (670) : 47 All 926. 
(Part heard small cause — Trial concluded by 
Munsif with no small cause powers — No pre- 
judice.) 

2. (’71) 16 Suth W R 230 (231). (Receiving plaint 
on Sunday or holiday.) 

(’08) 30 All 136 (137). (Proceedings on Sunday 
with consent of parties.) 

3. (’95) 22 Cal 658 (662). 

(’26) AIR 1926 Lah 34 (35). 

(’25) AIR 1925 Oudh 448 (450): 28 Oudh CaB330. 
(Judgment-debtor dies and application made after 
execution has commenced in transferee Court 
— Acquiescence i)y the legal representative.) 

[But see (1900) 27 Cal 488 (493).] 

4. (’95) 17 All 431 (433). (Application must be 
made to the Court which passed the decree.) 

( 05) 28 Mad 466 (472) (FB). (Defect is not a mere 
irregularity.) 

5. (’97) 24 Cal 418 (428). 

6. (’68) 5 Bom H C R A C 30 (32). 

7. (’24) AIR 1924 Pat 618 (616): 3 Pat 244. 

8. (’23) AIR 1923 Bom 44 (44): 47 Bom 227. 

(’37) AIR 1937 Rang 482 (483). 

(’31) AIR 1931 All 507 (612): 64 All 67 (SB). 
(Plaint — Irregularity in presentation — No sub- 
stantial defect.) 

[But see (’07) 1907 Pun W R No. 199, p. 875 : 
1907 Pun Re No. 109. (Want of authority of 
agent is fatal.)] 

?• (’16) AIR 1916 Nag 84 (86): 12 Nag L R 90. 
(’24) air 1924 Oudh 309 (810). (Suit by muni- 
cipal council — Insertion of chairman’s name 
also as a plaintiff.) 

[^e also (’29) AIR 1929 Cal 445 (447, 448). 
•(Want of Court’s permission under 0. 1 R. 8 


but plaintiff duly authorized.) 

(’31) AIR 1931 Oudh 376 (377). (Do.)] 

10 . (’ll) 10 Ind Cas 731 (732): 7 Nag L R 33. 
(’99) 22 All 66 (59). (Plaint presented by advocate 

not signed by plaintiff — Presumption is that 
advocate had authority to present, and the want 
of signature is a mere irregularity.) 

(’24) AIR 1924 Pat 114 (117). (Person authorized 
to instruct pleader signing plaint to the know- 
ledge of the litigant.) 

(’28) AIR 1928 Pat 51 (53). (Agent of plaintiff 
signing plaint without power — But subsequent 
ratification by plaintiff — Held defect cured.) 

(’23) AIR 1923 Rang 206(206): 1 Rang 42. (Plain- 
tiff not signing pleadings — No objection raised 
— Section 99 applies.) 

(’26) AIR 1926 Sind 146 (149): 20 Sind L R 277. 
(Plaint not signed by plaintiff — Only a formal 
defect.) 

(’30) AIR 1930 Lah 736 (735). 

(’96) 1896 Pun Re No. 48, p. 133. (Plaint signed 
by two out of four plaintiffs.) 

(’20) AIR 1920 Pat 636 (638). (Application under 
O. 21 R. 66 not signed by decree-holder but by 
his karpardar.) 

(’07) 4 Low Bur Rul 284 (286). (Plaint signed 
by authorized agent only.) 

(’06) 10 Cal W N 841 (844). (Plaint on behalf of 
Government signed by Collector and a pleader.) 

11. (’96) 18 All 396 (399, 400.) 

(’12) 16 Ind Cas 683 (684) (Gal). (Non-verification 
of plaint.) 

12 . (’69) 6 Bom H C R A C 20 (22). 

(’24) AIR 1924 All 64 (56) : 45 All 701. (Major 
plaintiff — Plaint signed by a next friend — 
Defect affects jurisdiction.) 

13 . (’82) 1882 Pun Re No. 186, p. 542. 

(’28) AIR 1928 Cal 67 (58). (Or addition of formal 
party defendant in course of suit.) 

14 . (1865) 2 Suth W R 237 (238). 

(’09) 2 Ind Cas 946 (948) (Cal). 


SeoUonM 
Note 5 


3CP0. 64. 
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Notes 


(j) (Order 13 B. 10). Befusal to send for a documeot.^^ 

(k) (Order 14) Issues not framed or wrongly framed.^® 

(l) (Order 16) Befusal to summon witnesses at a late stage.^^ 

(m) (Order 20 Er. 1 and 8). Delivery of judgment out of Court, or in tho 
absence of parties and without notice to them,^® or by a successor on the 
depositions taken by his predecessor,®® or by one Judge for and at the 
request of another.®' See also the case cited below.®® 

(n) (Order 21 R. 18). Omission to verify inventory of property in executioa 

application.®® 

(o) (Order 21 R. 16). Recognizing assignment of decree without a formal 

application.®^ 

(p) (Order 21 R. 30). Execution sale without attachment.®® 

(q) (Order 22 R. 3). Appeal on behalf of minor decided without knowledge 

of the fact of the death of the next friend pending appeal.®® 

(r) (Order 26). Refusal to issue a commission to examine a purdanashin 

lady®^ or to administer oath under the Oaths Act®® or the omission to 
file the depositions taken on commission with the report of the commis- 
sioner.®® So also, the issue of a commission behind the back of the 
defendant.®® 

(rr) (Order 30 R. 3). Service on partner without obtaining directions under 
Order 30 Rule 3.®' 

(s) (Order 32 Rr. 3, 4 and 15). Absence of a formal order of appointment ot 

a guardian ad litem for a minor party, when the minor was as a fact 
represented,®® or the absence of notice to the guardian when he actually 
appears in the suit,®® or the want of a proper description of the minor as 
" required by 0. 32 R. 1.®^ Where the minor is not represented, the 
absence of an order of appointment as guardian ad litem would be fatal 


15 . (’09) 2 Ind Gas 953 (963) (Cal). 

16 . (’26) AIR 1926 Bom 384 (385). 

(’13) 18 Ind Gas 625 (630) (Gal). 

17 . (’94) 16 All 218 (220). (Refusal not affecting 
merits.) 

(’29) AIR 1929 Cal 459 (461). (Do.) 

18 . Marsh 827. 

19 . (’88) AIK 1988 Nag 12 (12,18) : 28 Nag L B 
808. 

20 . (’67) 4 Bom H C B A C 98 (100). 

21 . (’19) AIB 1919 Cal 799 (799). 

22 . (’20) AIB 1920 Cal 597 (598, 599): 46 Cal 978. 

23 . (’06) 28 All 244 (245, 246). 

24. (’99) 26 Cal 250 (258). 

(’80) 1930 Mad W N 166 (167, 168). (Omission of 
notice under O. 21 R. 16.) 

25 . (’18) AIB 1918 Mad 1262 (1263, 1264). 

26 . ('06) 28 All 828 (330). 

27 . (’98) 25 Cal 807 (816, 816) : 26 Ind App 117 
(PC). 

28 . (’94) 7 C P L B 122 (124). 

29. (’82) 1882 Pan Be No. 161, p. 486. 

30 . (’88) AIR 1988 Nag 530 (582). 

31 . (’82) AIR 1982 Cal 641 (642) : 69 Cal 496 
(600). 

32. (’97) 1897 Pun Re No. 67, p. 808, 


(’16) AIR 1916 Low Bnr 87 (88). 

(’87) 14 Cal 754 (756, 757). (Minor not reaUj re- 
presented, hence decree set aside.) 

(’10) 6 Ind Cas 788 (788) : 32 All 287 : 37 lud 
App 77 : 13 Oudh Cas 123 (P C)> (Appointment 
of guardian ad Mem but affidavit not forth- 
coming.) 

(’89) 1889 Pun Re No. 166, p. 677. 

(’87) 9 All 608 (610). (Court allowing suit to 
proceed in the absence of certificate of guardian- 
ship of minor plaintiff.) 

(’86) 14 Cal 204 (209) (PB). (Minor properly re- 
presented — No formal order appointingguardian 
ad Mem.) 

(’08) .80 Cal 1021 (1032) : 30 Ind App 182 ^ C). 
(Do.) 

(’16) AIB 1916 Cal 61 (56). (Absence of next 
friend in suit by lunatic.) 

(’21) AIR 1921 Nag 162 (168). (Petition by next 
friend of minor dismissed — Allowing another 
next friend to represent him in appeal.) 

(’83) 10 Cal 626 (634) (P C). (Minor who had a 
right to sue, represented by manager of Court 
of Wards without authority.) 

33. (’16) AIR 1916 Pat 876 (878). 

34. (’86) 14 Cal 159 (168) (F B). 
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to the suit.®® Major defendant represented as a minor but himself 
appearing and contesting the case without objection.®® 

(t) (Order 34). Allowing execution of preliminary mortgage decree to 

proceed without a final decroo being passed.®^ 

(u) (Order 41 B. 1). Allowing decree copy to be filod after the filing of the 

appeal but within the period of limitation.®® 

(v) (Order 41 E. 23). Wrong order of remand®® unless tho same has affected 

the merits*® or tho jurisdiction of the Court.*^ 

(w) (Order 41 E. 27). Improper admission of additional evidence in appeal,*® 

(x) (Order 41 E. 31). Irregular mode of hearing or deciding an appeal.*® 

(y) Wrong exercise of discretion** as distinguished from an arbitrary exerrise 

of it.*« 


6. Analogous provisions of law. — The principle of this Section that a 
technical objection should not stand in tho way of upholding a decision which is 
substantially just and correct on the merits, has boon recognised in other Acts also. 

Under Section 167 of tho Evidence Act, an improper admission or rejection of 
evidence is not of itself^a ground, for a new trial or reversal of any decision in any case, 
if it appears that independently of the evidence objected to and admitted, there was 
sufficient evidence to justify tho decision,^ or that if the rejected evidence had been 
received, it would not have varied tho decision.® 

Under Section 11 of tho Suits Valuation Act it is provided that an under, 
valuation or overvaluation of a suit or appeal will not be a ground of appeal even if it 


35. (’21) AIR 1921 Cal 6M (636). 

(’82) 1882 Pun Re No. 100. (No appointment of 
guardian ad litem and no ceprasentation.) 

(’86) 11 Bom 59 (56). (Minor not represented.) 

36. (’24) AIK 1924 All 94 (95) : 45 All 008. 

37. (’27) AIK 1927 Bom 131 (133) : 51 Bom 125. 
(Formal defect.) 

(’03) 5 Bom L K 389 (392). 

38. (’67) 2 Agra 85 (35). 

39. (’89) 13 Bom 449 (467, 458). (Document not 
properly stamped wrongly admitted.) 

(’70) 13 Suth W R 234 (234). 

(’01) 28 Civl 324 (830). 

(’07) 14 Bur L Rep 122. 

(’81) 1881 All W N 121 (121). (If substantially 
and equitably just.) 

(’89) 14 Bom 232 (285). 

('14) AIR 1914 Cal 163 (164) ; 20 Ind Cas 39 (40) : 
41 Cal 108. 

(■07) 11 Cal W N 380 (386). 

(’04) 2 Cal L Jour 496 (497). 

(’07) 6 Cal L Jour 828 (333). 

(’67) 8 Suth W R 207 (207). 

40. (’96) 19 Mad 479 (481). (Illegal order of 
remand aflecting merits.) 

(’94) 18 Mad 421 (422, 423). (Do.) 

41 . (’89) 11 All 35 (39, 40). (Remand order pas- 
sed ultra vires, is not cured.) 

(’96) 19 Mad 479 (481). (Remand for a revised 
finding is ultra vires and will affect merits.) 
(*07) 29 All 660 (663). (Remand to one Court- 
Case tried by another — Defect affects jurisdiction.) 

42 . (’16) AIR 1916 Mad 762 (762). 

(’19) AIR 1919 Cal 811 (812). 


(’21) AIR 1921 Sind 155 (157) : 16 Sind D Rlli 
(Caso not coming under 0. 41 R. 27 — Additional 
evidence .allowed — Merits nnaffeclod.) 

43 . (’83) 1883 All W K 220 (221). 

(’81) 8 Cal L Rep 697 (599). (Appellate .Court 
adopting lower Court’s view without reasons, tho 
tioint iieing simple.) 

(’20) AIR 1920 Sind 12 (13) : 14 Sind D R 132. 
(Omission to comply strictly with O. 41 R. 31.) 

44 . (’86) 8 All 865 (376). (Irregular exercise of 
discretion under Section 42, Specific Relief Act.) 

(’87) 9 All 622 (624). (Do.) 

45. ('01) 28 Cal 37 (52). (Arbitrary refusal to 
grant time to party to produce ovideuco.) 

Note 6 

1 . (’95) 5 Mad D Jour 81 (82). (Admission of 
copy of document.) 

(’74) 11 Bom H C R 129 (131). 

(’75) 24 Suth W R 392 (393). 

’68) 10 Suth W R 130 (130). 

’19) AIR 1919 Nag 3 (5). (Admission of socon. 
dary evidence without proof of tho loss of 
original.) 

(’86) 8 Ail 676 (607) (F B). 

(’14) AIR 1914 Cal 255 (25G). (Admission of 
inadmissible evidence affecting case on merits.) 
(’81) 7 Cal 298 (296). . 

(’04) 31 Cal 380 (384). 

(’17) AIR 1917 Cal 28 (28). (Admissibility of 
irrelevant evidence.) 

(’18) AIR 1918 Cal 971 (973) : 45 Cal 159. 

2 . (’24) AIR 1924 Cal 870 (371). (Divided without 
reference to Section 167 of the Evidence Act.) 

(’84) 8 Bom 408 (410). 


Section 9S 
Notee fl-6 
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Note 6 


affects the pecuniary jurisdiction o/the Court trying the suit or appeal, unless 
( a) the objection thereto is taken at the earliest possible opportunity or, 

(h) that by reason of such overvaluation or undervaluation the disposal of 
the suit or appeal has been affected on the merits.^ 

Before the Act was passed, an overvaluation or undervaluation of a suit was 
considered as an irregularity governed by the provisions of Section 350 of the Code of 
1859 or Section 378 of the Code of 1882, corresponding to Section 99 of the present 
Code. Accordingly it was held that where such valuation affected the jurisdiction of the 
Court it was a valid ground of appeal.^ Under the present Act, oven if such valuation 
affects jurisdiction^ it will not bo a ground of appeal unless the merits of the case are 
also affected thereby.*^ 

The Section has however boon held to be restricted in its applicability to cases 
where the valuation depends ujwn the discretion of tho parties or the Court. It is not 
applicable to cases where tho v lation is in violation of the rules of tho Court-fees 
Act." 

Under Section 36 of the Stamp Act, 1899, where an instrument has been 
admitted, the admission cannot be called into question at any subsequent stage of tho 
proceeding, whether in tho original Court itself or in the Appellate Court on the ground 
that the instrument has not boon duly stamped.^ But the Appellate Court may make 


3. (’10) 8 Ind Caa 546 (645) (Mad). 

(*83) AIR 1933 All 249 (262) : 66 All 316 (F B). 
('90) 14 Mad 183 (186). (Overvaluation enabling 
higher Court to try suit.) 

4 . (’G9) 11 Suth W R 257 (257), 

(’68) 10 Suth W R 207 (207). 

(*70) 14 Suth W R 196 (196). 

(’82) 8 Cal 834 (836). 

(’82) 4 All 289 (291). (Valuation not aflocting 
jurisdiction.) 

(1864) 1 Bom H C R 163 (164). (Error in valuation 
not affecting jurisdiction is no ground for inter- 
ference.) 

(’75) 24 Suth W R 225(226). (Error not affecting 
jurisdiction is no ground for interference.) 

(’69) 4 Bong Jj R A C 139(142). (Undervaluation 
not affecting jurisdiction is no ground for inter- 
ference.) 

(’70) 13 Suth W R 325 (326). (Valuation not 
affecting jurisdiction.) 

5. (’97) 1 Cal W N 136 (137). (If suit is not pre- 
judicially affected, defect of jurisdiction is cured 
by Section 11, Suits Valuation Act (7 of 1887).) 

(’03) 25 All 174 (178). 

(’14) AIR 1914 All 128 (128) : 36 All 58. 

I ’97) 24 Cal 661 (667). 

- ’17) AIR 1917 All 79 (80). 

I ’04) 31 Cal 849 (856). 

(’12) 16 Ind Cas 46 (47) (Cal). 

I ’05) 16 Mad L Jour 487 (488). 

I ’01) 24 Mad 43 (45). 

I ’18) AIR 1918 Mad 590 (591). (A more change of 
forum due to undervaluation cannot be said to 
affect tho case on tho merits.) 

(’18) AIR 1918 Lah 369 (370) ; 1918 Pun Re No. 
21. (Case heard by inferior Court which should 
have been heard by superior Court.) 

(*19) AIR 1919 Cal 984 (986). (District Munsif 
trying suit triable by higher Court may bo said 
to cause prejudice to the trial.) 


[See (’17) AIR 1917 Cal 812(814).] 

6. (’94) 1894 Pun Re No. 132, p. 500. 

(’15) AIR 1915 Lah 185 (185). (Case under rules 
framed under the Suits Valuation Act.) 

(’10) 1910 Pun L R No. 214, p. 065. 

(’20) AIR 1920 Lah 112 (112). (Valuation fixed 
by tho rules of Chief Court.) 

7 . (’09) 4 Ind Cas 1086 (1088) : 1907-09 Upp Bur 
Rul, Stamp Act, page 3. (Admission of pro-note 
with an uncancelled stamp.) 

(’23) AIR 1923 Lah 143 (144). 

(’10) 7 Ind Cas 582 (583) (Cal). 

(’15) AIR 1915 Cal 280 (281). 

(’19) AIR 1919 Cal 235 (239). 

(’16) AIR 1916 Upp Bur 2 (3). 

(’94) 18 Bom 737 (738). 

(’79) 2 All 554 (559). (Mere irregularity under 
S. 578 of the Code of 1882.) 

(’82) 5 Mad 220 (221). (Reception of unstamped 
document held not to be a ground of ap^al 
under S. 578 of the Code of 1882.) 

(’78) 1 All 725 (726). (Reception of unstamped 
document held to bo a mero irregularity under 
S. 350 of the Code of 1859.) 

(’74) 11 Bom HOR 129 (131). (Merc irregularity 
under 8. 578 of the prior Code.) 

(’67) 8 Suth W R 367 (368). 

(’69) 3 Bong L R A C 235 (237). 

(’98) 8 Mad L Jour 66 (68). (Case under 8. 34 of 
tho Stamp Act of 1879 (present Section 36).) 
(’75) 23 Suth W R 170 (170). 

(’78) 3 Cal 787 (788, 789). 

(’82) 4 Mad 137 (140). 

(’70) 5 Beng L R A C 10 (10). 

(’81) 5 Bom 621 (627). 

(’69) 3 Beng L R A C 126 (130). 

(’71) 16 Suth W R 6 (7). 

(1865) 2 Mad HOR 321 (321, 322). 

(’66) 3 Mad HOR 297 (298). (Admission of un- 
stamped document— Objection in second appeal 
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a declaration that the document is not stamped or is insuflBciently stamped, and may 
cause it to be sent to the Collector for action under Section 61 of the Stamp Act for 
prosecution or recovery of penalty.^ 

Under the Evidence Act, Section 101, the defect of allowing a wrong side to 
begin is cured by this Section.** 

7. Objections to error, etc., when to be raised. — Section 99 does not 
expressly state when an objection to a misjoinder or en-or, defect or irregularity should 
bo taken. Tho following provisions show that an objection to tlio irregularities 
mentioned therein should be taken at the earliest possible opportunity 

(1) Under Section 21 of the Code, an objection as to the place of sninq 
should bo taken at tho earliest possible opportunity, and in all cases 
where issues are settled, at or before such settlement.^ 

(2) Under 0. 1 11. 13 of the Code, an objection as to non-joinder or mis- 

joinder of parties should be similarly taken at tho earliest possible 
opix)rtunity.^ 

(3) Under 0. 2 R. 7 o£ the Code, an objection as to misjoinder of causes of 

action should be similarly taken at the earliest ix)8sible opportunity.® 

(4) Under Section 11 of the Suits Valuation Act, an objection as to under- 

valuation or overvaluation of suits or appeals should be taken, in tho 
Court of first instance, at or before the settlement of issues, or in tho 
lower Appellate Court in tho memorandum of appeal to that Court.* 

As regards other errors, defects and irregularities not specified above, it has 
boon held that an objection not raised at tho earliest possible opportunity will be taken 
as xoaivedf Similarly, parties who have accepted an irregularity cannot object to or go 


— High Court should require the payment of 
penalty. The case was one under the Stamp 
Act of 1869.) 

(’12) 16 IndCas 96 (97) (Mad). (Where an ox parte 
decree on an unstamped pronoto is set aside and 
the trial is started de novo, the proceedings are 
not a subsequent stage of the original ex parte 
proceedings and objections to tho stamp can be 
taken in the de novo trial.) 

8. (’86) 12 Cal 64 (67). (Case under Stamp Act of 
1879, S. 50 (Section 61 of the present Act).) 

9. (*81) 3 All 824 (827). 

Note 7 

1. See Section 21 of the Code. 

2. (*18) AIR 1918 Nag 233 (283). (Objection can- 
not be taken in second appeal, specially where 
parties are in a way prejudiced.) 

(’35) AIR 1935 Pat 476 (478). 

(’98) 20 All 370 (872). 

(’76) 1876 Bom P J 55. 

(’91) 14 Mad 498 (601). 

(’87) 10 Mad 322 (829, 333). 

(’ll) 10 Ind Cas 392 (392) (Mad). (Appellate Court 
may add tho necessary prties or remand tho 
case for retrial, but not dismiss the suit.) 

(’24) AIR 1924 Oudh809(810). (Joining of chair- 
man as party in suit by municipal council.) 
(’12) 17 Ind Cas 97 (99) (Mad). (Objection to mis- 
joinder of parties.) 

(’99) 1899 Pun Re No. 24, p. 134. (Misjoinder 
not affecting the merits of the case.) 


[See also (’30) AIR 1930 PC 61 (54) (PC). (Case 
governed by Civil P. C., S. 17 of Ceylon, similar 
to Section 99.)] 

3. (’ll) 34 Mad 55 (67). 

(’21) AIR 1921 Gal 368 (371). (Objection is not 
taken in the Court of first instance deemed to 
bo waived.) 

(’81) 4 All 163 (165). (Misjoinder of causes of 
action and parties' not affecting merits of case.) 
(’16) AIR 1915 Mad 320 (320). (Objection to mis- 
joinder of parties and causes of action.) 

4. (’74) 22 Suth W R 433 (434). 

(’17) AIR 1917 All 79 (80). 

5. (’86) 8 All 576 (580) (F B). (Case closed by 
predecessor Judge except for argument — Succes- 
sor hearing arguments and pronouncing judg- 
ment.) 

(’20) AIR 1920 Cal 597 (598, 699) : 46 Cal 978. 
(Judgment signed by one Judge and pronounced 
by another —Objection not raised.) 

(’83) 10 Cal 626 (634) : Hind App26(PC). (Irregu- 
lar representation of minor plaintiff.) 

(’96) 1896 Pun Re No. 48, p. 133. (Defect in 
signing a plaint.) 

(’07) 4 Low Bur Rul 284 (286, 286). (Plaint not 
signed by plaintiff but by authorised agent.) 

(’07) 6 Cal L Jour 22 (25). 

(’05) 3 Low Bur Rul 49 (60). (Admissibility of 
copy of document.) 

(’97-01)2 UppBur Rul 237. (Ro- opening of case 
under S. 103 of the old Code.) 


Seotion 99 
Notes 6-T 
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Section 100 


Section 101 


back upon it afterwards.* There cannot, however, be a waiver of a total want of 
jurisdiction,’' or of an objection affecting Government revenue,* nor can the mere failure 
to appeal against an illegal order bo taken to operate as a consent to the passing of 
such an order.® 


Appeals from Appellate Decrees 

1 OO. [S- 584.] (1) Save where otherwise expressly pro- 
vided in the body of this Code^ or by any other 
Second Appeal, being in force,* an appeal shall lie 

to the High Court® from every decree* passed in appeal® by any 
Court subordinate’ to a High Court, on any of the following 
grounds, namely ; — 

(a) the decision being contrary to lawi 2 - 2 o qj. gome usage 
having the force of law;^* 

(I ) the decision having failed to determine some material 
issue of law or usage having the force of law;^ 

(c) 9, substantial®* error or defect in the procedure®®'®’ 
provided by this Code or by any other law for the 
time being in force, which may possibly have pro- 
duced error or defect in the decision of the case upon 
the merits.®* 

(2) An appeal may lie under this section from an appellate 
decree passed ex parte.^ 

[1877, S. 584; 1859, S. 372.] 


lOl. [S. 585.] No second appeal shall lie 
except on the grounds mentioned in section 100.®*'®* 

[1877,8.585.] 


Second appeal on 
no other grounds. 


(’69) 12 Moo Ind App 495 (608) (P C). (Improper 
rejection of evidence.) 

(’87) 11 Bom 820 (324). (Admission of copy of a 
copy.) 

(’82) 1882 Pun Re No. 161, p.485, (Omission to 
file record of evidence with report of com mission.) 

(’81) 6 Gal 666 (670). (Document received in Court 
below without objection.) 

6. (*14) AIR 1914 Lah 339 (341). (Commissioner 
not formally appointed — Parties accepting the 
appointment.) 

('18) AIR 1918 Fat 815 (316). (Acceptance of 
pecuniary jurisdiction in lower Court will cure 
defect.) 


(’24) AIR 1924 All 94 (95) : 45 All 608. (Major 
defendant represented in suit as minor, but 
himself conducting the case without objection.) 

7. (’09) 2 Ind Cas 677 (680) (All). 

(’09) 6 Bom H C R A C 20 (22). (Non-objection 
to defect affecting jurisdiction.) 

('85) 7 All 280 (243). (Per Mahmood. J.) 

(’01) 1901 Pun LRNo.47. p. 147 ; 1901 Pun Re 
No. 35. 

(1864) 2 Bom H 0 R 162 (166). (Failure to object 
limitation.) 

8. (*79) 2 All 564 (559, 560). 

9. (’09) 1 Ind Gas 746 (746) : 82 Mad 88. 
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Sections 100 & 101 

Synopsis 


Seotions 
100 ft 101 


1. Legislative changes. 

2. Scope, object and applicability of the 

Sections. 

3. ‘*Save where otherwise expressly provided 

in the body of this Code.** 

4. **Or by any other law for the time being 

in force.*’ 

5. “Appeal shall lie to the High Court from 

every decree passed in appeal.*! 

6. “High Court,** meaning of. 

7. “Court subordinate to a High Court.** 

8. “Decree,** meaning of. 

9. Execution cases. 

10. Separate appeals against separate 
decrees. 

11. Grounds of second appeal — General. 

12. Contrary to law — General. 

13. Decision not based on legal evi- 

dence. 

14. Misconception of issue. Sco Note 

12 . 

15. Appellate Court assuming juris- 

diction. 

16. Exercise of discretion by the lower 

Appellate Court. 

17. Omission to consider facts, evi- 

dence and proof. Sco Note 13. 

18. Findings on no evidence, or on 

surmises or on irrelevant and in- 
admissible evidence. See Note 13. 

19. Misappreciation of evidence. See 

Note 13. 

20. Disbelieving witnesses on grounds 

opposed to law. 

21. Contrary to usage having the force 

of law. 

22. Failure to determine any issue of law 

or usage having the force of law. 

23. Errors or defects in procedure — 

General — Clause (c). 

24. But the errors or defects must be 

substantial and must be such as 
to possibly produce error or de- 
fect in the decision on the merits. 

25. Omission to frame or try issues 

of facts properly. 

26. Defective judgment. 

27. Admission or rejection of evidence. 

28. Question of law, question of fget and 
nixed questions of law and fact — General. 

29. Construction of documents. 


30. Legal effect of document or transac- 

tion. 

31. Meaning of words. 

32. Inference from proved facts — Pre- 

sumptions and onus of proof, 

33. Admission or rejection of evidence 

and documents. Scg Note 27. 

34. Relevancy and sufhciency of evidence. 

35. Nature of tenancy. 

36. Nature of possession. 

37. Nature of property. 

38. Nature of contract or transaction. 

39. State of mind, acquiescence, good 

faith, consent, intention, negligence, 
wilful neglect, misconduct, reason- 
able care, reasonable and probable 
cause and waiver. 

40. Existence of liability. 

41. Existence of custom. See Note 21. 

42. Status. 

43. Merger. 

44. Limitation. 

45. Existence of legal necessity for, and 

binding nature of, transaction. 

46. Existence of nuisance. 

47. Interpretation and applicability of 

the law. 

48. Abandonment. 

49. Foreign law. 

50. Acquisition of easement and custom- 

ary rights of privacy. 

51. Miscellaneous. 

52. Finding of fact* binding in second appeal. 

53. Finding of fact, when not binding in 

second appeal. 

54. Concurrent findings of fact. 

55. New case- General. 

56. New point involving pure question of 

law. 

57. New case of mixed questions of law 

and fact, 

58. Plea going to the root of the case. 

59. Plea of jurisdiction. 

60. Plea of limitation, estoppel, or res 

judicata. 

61. Plea abandoned or waived is barred, 

62. Who may appeal and who may not. 

63. Remand. 

64. Ex parte appellate decree is subject to 

second appeal. 
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Notes 1-2 


Other Topics ( miscellaneous) 


Allowing additional evidence in appeal. See Notes 
13, 16, 26 and 52. 

Adverse possession. See Notes 28, 86 and 57. 

Amendment in second appeal. See Note 55. 

Costs. See Note 16. 

Dism^sal of first appeal for default. See Note 8. 

Decision based on irrelevant evidence. See Notes 
13 and 21. 

Erroneous view of law. See Notes 12, 24, 47, 53 
and 56. 

Erroneous or perverse finding of fact. Sec Notes 
23 and 52. 

Finding based on no reasons or bad reasons. See 
Notes 23 and 53. 

Interpretation of leading cases. See Notes 47 
and 55. 


Legal conclusions from findings of facts. Seo 
Notes 28, 29, 32, 86 and 45. 

Misjoinder of parties or causes of action. See 
Notes 8, 24, 47 and 55. 

Misreading of evidence. See Notes 13 and 29. 

Pleas which can be taken for the first time in 
second appeal. See Notes 55 to 60. 

Refusal to summon witness or party. See Notes 
16, 27 and 61. 

Refusal to extend time for filing first appeal. See 
Notes 16 and 44. 

Second appeal where there is no first appeal. See 
Note 2. 

Special appeal under Bengal Rents Act. See 
Notes 2 and 4. 

Valuation and stamp. See Notes 8, 23, 24, 26 
and 55. 


1. LetfislatiYe ohan^eB# — The following are the changes introduced in 
Section 100 — 

1. The words ‘‘save where” have been substituted for the words '^unless 

when” which occurred in the old Section. 

2. The word “expressly” is now. Even under the old Code it had been held 

that the right of second appeal conferred by the Code was a valuable 
substantive right, that such a right could not bo taken away by mere 
implication ; and that when the Legislature intended to take away the 
right it would do so expressly.^ The insertion of the word “expressly” 
in the present Section makes the ix)8ition clear.^ (In this connection, 
vide Note 3 below.) 

3. The words “body of” are new. 

4. The words “for the time being in force” are new. 

5. The word “specified” which occurred before the word “law” in the old 

Section has been omitted. This change was introduced to set at rest 
certain doubts entertained under the old Section, as to whether the 
words “specified law” meant statute law or law specified in the memo- 
randum of appeal.^ 

6. The word “some” occurring before the word “usage” is new. 

Section 101 corresponds to Section 585 of the Code of 1882 without any change. 


2. Soope, objeot and applioability of the Seotiona. — It has been seen in 
Note 2 to Section 96 ante that a right of appeal is not a natural or inherent right 
attaching to litigation, and does not exist and cannot be assumed unless expressly given 
by statute or by rules having the force of statute.' It has also been seen that parties 
cannot confer a right of appeal upon themselves in any matter by agreement or mutual 
consent.* These principles apply with equal force to second or special appeals and 
there fore, a right of second appeal does not exist unless expressly given by statutory 


Sections 100 & 101 — Note 1 

1. (’88) 11 Mad 309 (312) (F B). 

2. (*94) 17 Mad 167 (168). 

(’88) 9 Gal 838 (839). 

3. (’85) 7 All 649 (658) (F B). 

(’91) 18 Gal 23 (26) : 17 Ind App 122 (P G). 


(’93) 20 Gal 93 (99, 100) : 19 Ind App 228 (P C). 

Note 2 

1. (’35) 62 Gal 701 (705). 

[See also (’88) 11 Mad 26 (84, 85, 36) : 14 Ind 
App 160 (P G). 

(’96) 19 Mad 199 (200)]. 

2. See also (1862) Marsh 4. 
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provisions. Section 100 is such an express provision, and it declares that a second or Sebtions 
special appeal shall lie from every decree passed in first appeal on the grounds mentioned 100 ft 101 
therein. Section 101 enacts that no second appeal shall lie except on the grounds Note 2 
mentioned in Section 100.^ 

The scope of a first appeal differs from that of a second appeal in that the former 
is not limited to any vo>rticular grounds of appeal such as is provided by this Section. 

The reason for imposing limitations on the grounds that may be taken in second appeal 
is based on grounds of public policy expressed in the maxim interest reipubliae ut sit 
finis litium — it concerns the State that there bo an end to litigation.'*' The condi- 
tions mentioned in the Section must therefore be strictly fulfilled l)efore a second apv)eal 
can bo maintained and no Court in India or elsewhere has any power to add to or 
enlarge those grounds.® When a second appeal is brought up for admission, the Judge 
hiu3 jurisdiction to see whether the grounds mentioned in the Section exist and to reject 
the appeal if no such grounds exist.® And even if an order of admission had been passed 
ex parte by a single Judge of the High Court, it may be impugned and sot aside by the 
Bench before whom the appeal is brought up for hearing, on the ground that th(^ reasons 
for the admission are erroneous or inadequate.^ 

Sections 100 and 101 read together make it quite clear that — 

(1) a second appeal will lie only on the ground of an error in law or procedure^ 

and that 

(2) a second appeal will not lie merely on the ground of an error on a question 

of factJ^ 

It is the decision of lotver Appellate Court that is to bo referred to in the 
grounds of second appeal, and not that of the original Court, and no decree can be 
asked for in second appeal against a person against whom there was no first appoal.^^ 

Further, the decision of the lower Appellate Court will be considered only on the ix)int 
raised by the appellant, and the rejection of the appeal does not moan that tlie High 
Court necessarily affirms all the findings which the lower Appellate Court may have 
incidentally come to.^^ 


A decision that a particular question is not in dispute cannot bo attacked in 
special appeal; the proper procedure in such a case is to apply for review.^® ^ 

The rule that a finding of fact cannot be attacked in second appeal does not 
apply to second appeals to which the provisions of Sections 100 and 101 of the Civil 
Procedure Code do not apply.^* 


3. (*39) AIR 1939 Rang 69 (63). (Soction 100, 0. 
P. C., is an enabling Section — S. 101 however 
restricts power.) 

4. C21) AIR 1921 OudhOS (99): 240udhGas221. 
(Even at the cost of occasional error.) 

[See also (*18) AIR 1918 P 0 92 (94) : 46 Cal 
189 : 45 Ind App 183 (P C). (There must bo 
some measure of finality in cases where the 
balance of evidence arises for decision.)] 

5. (’91) 18 Cal 23 (30) ; 17 Ind App 122 (P C). 
(’80) 5 Cal 711 (712). 

(’89) 16 Cal 763 (766) : 16 Ind App 126 (P C). 
(’99) 26 Cal 63 (70). 

(’34) AIR 1934 Cal 633 (636): 61 Cal 366. 

6. (’06) 1906 All W N 68 (64). 

(’93) 16 All 867 (369). 

7. (’76) 1 All 34 (37. 38, 39. 43) (P B). 

( 87) 9 All 11 (16). (Being barred by limitation.) 


(’86) 9 Mad 450 (451). 

8. (’39) AIR 1939 Pat 402 (403) : 18 Pat 204. 
(Question whether entry of rent in sottlomont 
rent roll is conclusive and whether party cau 
prove it to bo incorrect is question of law.) 

(’86) AIR 1936 Pat 96 (97). 

[See (’84) AIR 1934 Lah 991 (392).] 

9. See Note 66 below. 

10. (’18) 21 Ind Gas 233 (232): 7 Low Bur Rul 39. 

11. (’08) 12 Cal W N 626 (627). 

12. (’71) 16 Suth W B 91 (92). 

13. (’26) AIR 1936 Cal 941 (942, 948). 

14. (’06) 1906 All W N 186 (186). (An appeal 
under the Agra Tenancy Act, 1901, is not a 
second appeal of the description referred to in 
tlds Section.) 
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As to the jurisdiction of the lower Courts, after an appeal is filed, oyer the 
subject-matter of the litigation and the effect of the exercise of such jurisdiction on the 
second appeal, see Section 96 Note 2, ante. 

The grounds of appeal set forth in this Section have been extended to second 
appeals under various local or special enactmonts.^^ 

The High Court will not set aside, in second appeal, a decree of the lower Appel- 
late Court unless it is shown to bo wrong.^® 

S. "Save where otherwise expressly provided in the body of this Code.” 

— A second appeal will always lie to the High Court from an appellate decree of a 
Court subordinate to a High Court, unless precluded by some express provision of law.^ 
Thus, where any Section of the Code has declared that any decision shall bo final, no 
second appeal will lie from such decision. The following are some of such provisions — 

(i) Section 102.^ 

(ii) Section 104.® 

(iii) Order 47 Rule 7.^ 

(iv) Paragraph 16 clause (2) of the Second Schedule.® 


4. ”0r by any other law for the time being in force.” — The following 
are instances of other laws barring second appeal ~ 

1. Section 27 of the Provincial Small Cause Courts Act declaring that the 

decrees and orders of a Small Cause Court are final. 

2. Section 388 of the Succession Act, 1925 corresponding to Section 26 of the 

Succession Certificate Act, 1889 now repealed.^ 


("27) AIR 1927 Cal 802 (804, 805) ; 55 Cal 228. 
(Appeal to High Court under Calcutta Municipal 
Act, S. 142 is not a second appeal within S. 100.) 
(’28) AIR 1928 Cal 460 (451, 462). (Do.) 

[See also (’91) 18 Cal 302 (310) : 17 Ind App392 
(PC). (Appeals before the Punjab Chief Court 
from the Assistant Commissioner.) 

15. Agra Tenancy Act, No. Ill of 1926, Ss. 246 
and 254. 

N W P and Oudh Act, No. XX of 1890, Ss. 116 
and llO'iQ. 

Madras, Ganjam and Visagapatam Act, XXIV of 
1839, Rules 47 (2) and 48. 

The Rengal Tenancy Act, VIII of 1885, S. 109 
(A) (3): 

The Provincial IiLsolvcncy Act, V of 1920, S. 75. 
See also the Burma Courts Act, XI of 1922, 
Section 11. 

16. (’38) AIR 1938 All 116 (117). 

Note 3 

1. (’14) AIR 1914 P 0 87 (89) : 37 Mad 443 ; 41 
Ind App 258 (PC). 

[See also (*12) 13 Ind Cas 193 (193, 194) : 39 
Cal 241.] 

2. (’24) AIR 1924 Lah 619 (619). 

(’99) 22 Mad 229 (233). 

(’37) AIR 1937 Oudh 244 (245) : 13 Luck 204. 

3. (’78) 1 Mad 401 (402). 

(’33) AIR 1933 Mad 838(838). (Case falling under 
O. 21 B. 90 — No second appeal lies.) 

(’ll) 9 Ind Cas 666 (667) : 88 All 479. 

<’02) 4 Bom L R 138 (189). (Case falling under 
O. 89 R. 1 — No second appeal lies.) 


(’26) AIR 1926 Cal 229 (231). (Do.) 

(’24) AIR 1924 Pat 803 (803). (Do.) 

(’35) AIR 1936 Lah 962 (962). (Application under 

O. 21 R. 90 — No second appeal lies.) 

(’35) AIR 1985 Pat 109 (110). (No second appeal 
lies from order modifying an award against 
which an appeal lies under Sec. 104 (c) of Civil 

P, C. But if the appeal is preferred from the de- 
cree and not from the order the form of the appeal 
might justify an admission of second appeal.) 

(39) AIR 1989 Sind 62 (68) : I L R (1939) Kar 
417. (Order under 0. 21 R. 92 — Second appeal 
docs not lie.) 

(’36) AIR 1936 All 763 (764). (No second appeal 
lies from an order rejecting application under 
Order 21 Rule 90.) 

(’36) AIR 1936 Pat 119 (120). (Order allowing 
deposit and setting aside execution sale — Second 
ax^peal does not lie.) 

4. (’89) 13 Bom 496(499). (No second appeal lies 
from an appellate order allowing review. But 
where the lower Axipellate Court’s order is against 
the decretal order as amended in review, second 
appeal lies.) 

5. Css) 10 All 8 (12). 

'26) 92 Ind Cas 600 (600) (All). 

’28) AIR 1928 Oudh 1(3): 3 Luck 1. (Trial Court 
setting aside award — Lower Appellate Court 
decreeing suit in terms of award — Second appeal 
lies.) 

Note 4 

1. (’94) 17 Mad 167 (168). (The words “shall bo 
final” in S« 26, cl. 8 were held to preclude second 
appeal.) 
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3. Section 102 of the Bengal Code VIII of 1869.® Where, however, this 

Section did not apply, a second appeal was held to lie.® 

4. Section 109 A clause (3) of the Bengal Tenancy Act (VIII of 1885).^ 

5. ''Appeal shall lie to the High Court from every decree passed in 
appeal." — An appeal will lie under this Section to the High Court from every decree 
passed on appeal by any Court subordinate to the High Court, and the jurisdiction of 
the High Court in this respect cannot be limited without express words in any law to 
this effect.^ A second appeal will lie from the decree of an Appellate Coui i, disallowing 


(’81) 6 Gal 40(41). (No appeal lies from any order 
of the District Judge rofasing an application to 
re-fi«all a certificate granted under Act XXVII 
of IfifiO, SucceBsion Certificate Act.) 

(’93) 20 Cal 641 ((542), (No appeal from any order 
directing security for grant of certificate.) 

[See n/.so (’75)1 Cal 127 (130). (S.6of Act XXVII 
of 1860 limited to propriety or otherwise of a 
grant of certificate — No special appeal as to any 
other matter.) 

2. (’72) 17 Suth W R 119(119). (Where no right 
to vary or enhance rent decided — No second 
appeal by virtue of S. 102.) 

(’73) 20 Suth W R 270 (271). (Do.) 

(’75) 23 Suth W R 436 (437). (Do.) 

(’77) 3 Cal 151 (168, 159, 161) (FB). (Do.) 

(’75] 24 Suth W R 49 (49) (Do.) 

(’75; 24 Suth W R 114 (114). (Do.) 

(’75) 24 Suth W R 469 (470). 

1’72) 17 Suth W R 189 (189). (No second appeal 
from an order of District Judge on an application 
connected with the sale of a tenure in execution 
of a decree for arrears of rent below Rs. 100.) 
(’80) 6 Cal 694 (595). (Do.) 

(’72) 18 Suth W R 42 (43). (No second appeal, 
where no question of title to land was decided.) 
(’76) 24 Suth W R 213 (213). (Do.) 

(’74) 22 Suth W R 205 (205). (Do.) 

(’75) 23 Suth W R 268 (269). (Do.) 

(’82) 8 Cal 712 (713). (Do.) 

(’76) 25 Suth W R 153 (164). (Do.) 

(’78) 2 Cal L Hep 658 (560). (Do.) 

(’74) 21 Suth W R 36 (.37). (No second appeal 
where title is set up in a stranger.) 

(’74) 22 Suth W R 326 (326). (Do.) 

(’75) 23 Suth W R 227 (227). (Do.) 

(’75) 23 Suth W R 403 (408). (Do.l 
(’76) 25 Suth W R 14 (15). (No second appeal 
■imply because the genuineness of a mokurari 
patta was decided.) 

3. (’74) 22 Suth W R 446(446). (A Mcond appeal 
lies where the District Judge has given no find- 
ing at all.) 

(’H3) 9 Cal 596 (598) (FB). (Where the subject- 
matter is not shown not to exceed Rs. 100 a 
ficcdiid appeal lies.) 

( 72 ) 17 Suth W R 495 (496). (A second appeal 
lies whore the right to enhancement of rent is 
determined though below Rs. 100.) 

( 73) 20 Suth W R 15 (15). (A second appeal lies 
vrhere a question as to the area of holding is 
involved.) 

<’71) 16 Suth W R 182 (182). (Where the deci- 
Bion is by the Sub>7udge on transfer of the case 
him, a second appeal lies.) 


(’71) 16 Suth W R 285 (230). (Do.) 

(’73) 19 Suth W R 200 (200). (Do.) 

(’73) 19 Suth W B 201 (202). (Whore the di'c.- 
sion is by the Additional Judge on transfer of 
the case to him, a second appeal lies.) 

[Bui see (’74) 21 Suth W U .320 (322, 323) (FB). 
(Per Ful 1 Bench — Additional .1 inlge comes with- 
in the meaning of 8. 102 and lientrc a .second 
appeal is barred — Jackson, J., dissenting.)] 

4. (’88) 15 Cal 2.31 (233). (Section 153, Bengal Act 
VIIT of 1885 —Suit for arrears of rent — Amount 
below Rs. 100- -No question of title to land or 
interest in land- -No second appeal.) 

(’89) 16 Cal .596 (.597). (Do.) 

(1900) 27 Gal 484 (488). (Do.) 

Note 5 

1. (’83) 9 Cal 838 (839). 

(*14) AIR 1914 Bom 30 (31) : 38 Bom 340. (A 
special appeal from the dec.ision of tlio CivilJudge 
at Vinchur under Bombay Regubation XIII of 
1830, Cl. 5, lies to the High Court.) 

(’97) 1 Cal W N .341 (343). (A saamd appeal lies 
from the judgment of the Judicial Commissioner 
under Choia Nagpur Landlord and Tenant 
Procedure Act, I of 1879, S. 144.) 

(’84) 10 Cal 761 (763, 764). (A second .appeal lio.s 
to the High Court from Sorithal Parganaa in all 
Civil suits whereof the matter in dispute exceeds 
Rs. 1,000— Beng.al Act, XXXVll of 18.55.) 

(’14) AIR 1914 Mad 135 (1.36, 137) : 38 Mad 655. 
{Decree of a Deputy Collector under 8. 213 of the 
Madras Estates Laud Act — Appeal to District 
Judge therefrom — Second appeal from appellate 
decree lies.) 

(’22) AIR 1922 Mad 119 (121, 122) : 44 Mad 697. 
(Decree for rent under the Madras histates Land 
Act— Second appeal lies even if the subject-mat- 
ter is less than Rs.500— S. 102, Civil Procedure 
Code, docs not apply.) 

(’88) 11 Mad 309 (314) (FB). (An appeal lies to the 
High Court from a decision of the District Court 
passed under Sec. 10 of the Madras Forest Act 
1882, on appeal from decision of a Forest Settle- 
ment Officer.) 

(’16) AIR 1916 P C 21 (23) : .39 Mad 617 : 43 Ind 
App 192 (PC). (Do.) 

(’14) AIR 1914 P 0 87 (89) : 37 Mad 443 : 41 Ind 
App258(PG)< (Even if there was an implied rule 
against second appeals under the Madras Rents 
Recovery Act, VIII of 1865 a second appeal lies 
unless the right is taken away by any express 
enactment.) 

(1900) 10 Mad L Jour 398 (399, 400). (Second 
appeal lies against the decision of the District 
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BmUou the cross-objections of the respondent.^ It does not matter in what character the appeal 
100 ft 101 reaches the first Appellate Court. Where an appeal was preferred to the District Court 
Notes 6*6 against the dismissal of certain claim proceedings under the Madras Forest Act, 1882, 
and it was contended that no second appeal lay from the decree of the District Court, 
their Lordships of the Privy Council observed as follows : 

** In their Lordships' opinion this objection is not well founded. Their view is 
that where proceedings of this character reach the District Court that Court is 
appealed to as one of the ordinary Courts of the country, with regard to whose 
procedure, orders and decrees the ordinary rules of the Civil Procedure Code 
apply .... If the ordinary Courts of the country are seized of a dispute of that 
character it would require, in the opinion of the Board, a specific limitation to 
exclude the ordinary incidents of litigation.”^ 

Where the subject-matter of the appeal is not a decree at all, no second appeal 
will lio.^ 

Appeals are to be preferred against the decree and not against the judgment.^ 
Consequently, a person who has obtained a decree in his favour cannot prefer an appeal 
on the ground that he is dissatisfied with some particular expressions or findings against 
him." A party must, if he wishes to appeal against the finding on a particular issue 
against him, apply for amendment of the decree by embodying therein the decision on 
the issue.^ But, where a decree is apparently in favour of a party but really affects 
him adversely, he is entitled to appeal against such decree. Thus, where a suit for pre- 
emption is brought against the purchaser of certain property and the vendor thereof 
and the suit is dismissed on the ground that there is no valid sale and that therefore 
the plaintiff has no cause of action, the purchaser of the property is entitled to appeal 
against the decree although it is one dismissing the suit against him." See Note 6 to 
Section 96 for a full discussion. 

6. *'Hlgh Court,” meaning of. — The expression "High Court” is not defined 
in the Code, and must therefore be taken to have the meaning given to it by the 
General Clauses Act, 1897. Under Section 3 (24) of that Act "High Court” used 
with reference to civil proceedings "shall mean the highest Civil Court in the part of 
British India in which the Act or Begulation containing the expression operates.” 
Thus, the Court of the Judicial Commissioner of Central Provinces is a High Court 
within the meaning of Section 100.^ Similarly, the Court of the Commissioner of the 
Kumaon Division, which, under S. 6 of the Scheduled Districts Act, 1874, exercises 
the powers and performs the duties of a High Court for that division is a "High 
Court” within the meaning of Section 100.* See also Note 3 to Section 3, ante. 


Judge passed in appeal against the decision of a 
Collector in suits under the Madras Bents Reco- 
very Act, VIII of 1865.) 

(’81) AIR 1931 Raug56(57):8 Raug485. (Appeals 
under S. 11, Burma Courts Act, are in addition 
to appeals under this Section.) 

(’85) AIR 1985 Cal 89 (89). (Application under 
Sec. 178, Bengal Tenancy Act, to sot aside salo 
— Question under Sec. 47, Civil P. C. — Second 
appeal lies.) 

2. (’83) AIR 1933 Lah 400 (402). 

3. (’16) AIR 1916 P C 21 (28) : 39 Mad 617 : 43 
Ind App 192 (P C). 

4a See Note 8* 


(’30) AIR 1980 Lah 125 (125). (But the fact that 
no formal decree is prepared in accordance with 
the decision, is no bar to second appeal.) 

5. (’81) 6 Cal 819 (328) (F B). 

6. (’81) 6 Cal 206 (208). 

(’88) AIR 1988 Oudh 18 (19). 

(’89) AIR 1989 Rang 69 (62). 

[But see (’85) 11 Cal 544 (645). (Submitted not 
correct.)] 

7. (’81) 6 Cal 319 (323) (P B). 

8 . (’36) 168 I 0 76 (77) : 62 Cal 701. 

Note 6 

1. (’93) 20 Cal 93 (99) : 19 Ind App 228 (P G). 

2. (’27) AIR 1927 AU 524 (525, 526). 
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7. ‘‘Court subordinate to a High Court.” — See Section 3, ante. 

The Court of the Political Agent of the Southern Maratha Country has been 
held to be a Court subordinate to the High Court, and a second appeal will lie there- 
from to the High Court.^ But a special Judge under Section 104 clause (2) of the 
Bengal Tenancy Act, 1886, is not a Court subordinate to the High Court and no second 
appeal will lie from his decision.^ Similarly, where under a scheme-decree of the High 
Court directing the District Judge to select a trustee the latter does so, ho acts simply 
as a persona designata and no second appeal will lie from his selection;'^ 

8. “Decree,” meaning of. — See Section 2 (2), ante. 

As to decrees passed without jurisdiction and the right of appeal tlierefrom, see 
Note 15 below. 

It is only where the decision of the lower Appellate Court amounts to a decree 
that an appeal lies therefrom to the High Court under this Section;^ otherwise not.*^ 

9. Execution oases. — Where an order in execution amounts to a decree 
under Section 2 (2) read with Section 47, a second apiieal will lie therefrom as in the 
case of every other decree.^ Where, however, a second appeal is barred in the suit 
itself, e. g.t suits of a small cause nature, no second appeal will lie from an order in 
execution in such a suit though such order may fall under Section 47 and amounts 
to a decree.^ 


Note 7 

1. (’69) G Bom H C K A C 75 (76). 

2. (’90) 17 Cal 320 (328, 329). 

(’94) 21 Cal 776 (781). 

(’94) 21 Cal 935 (938). 

3. (’26) AIR 1926 Bom 167 (167). 

Note 8 

1. (’81) 6 Cal 319 (323) (F B). 

(’03) 26 Mad 224 (229). 

(’17) AIR 1917 All 134 (135, 136). 

(’15) AIR 1915 Mad 322(322). (First Court’s com- 
promise decree confirmed in appeal — Second 
appeal lies.) 

(’87) 10 Mad 292 (294). (Decree disallowing crosa- 
objcctious.) 

(’26) AIR 1926 Cal 1105(1105). (Order that appeal 
was not admissible as being time-barred is a 
decree.) 

(’86) 12 Cal 30 (31). (Do.) 

(’04) 8 Cal W N 64 (65). (Rejection of appeal on 
the ground that no appeal lies, amounts to a 
Iccree.) 

(’29) AIR 1929 Rang 166(166): 7 Rang 136. (Suit 
for enforcement of award praying also that 
award 1^ filed — Second appeal lies.) 

(’07) 10 Oudh Cas 245 (246). (Dismissal of suit in 
appeal — Second appeal lies.) 

(’37) AIR 1937 All 284 (286). (Application by 
appellant’s pleader for postponement on ground 
of inability to argue — Appeal dismissed for want 
of prosecution — Dismissal of appeal amounts to 
decree and second appeal is maint.ainable.) 

(’38) AIR 1938 Cal 639 (640). (Order that appeal 
abates not only with regard to deceased respon- 
dent but with regard toallrcspoiideutsisadecrce 
and as such appealable.) 


2. (’14) AIR 1914 Cal 795 (795). (No second 
appeal for dismissal of suit for misjoinder of 
piirties.) 

(’33) AIR 1933 Mad 696 (696) : 56 Mad 984. (Ap- 
plication under S. 4 (2) is not suit and order 
refusing it is not a decree.) 

(’05) 15 Mad L .lour 487 (488). (No appeal lies 
against the decision of an Appellate Court to 
exercise the powers conferred by S. 11 ojf the 
Suits Valuation Act, VII of 1887.) 

(’82) 1882 I^un Ro No. 185, p. 541. (An order 
returning plaint in appeal fur prescnlatioii to 
proper Court— Appeal lies.) 

(’69) 6 Bom II 0 R A C 205 (211). (Order relating 
to execution — Open to second appeal.) 

(’15) AIR 1915 Lah 213 (213). (If lower Apixsl- 
latc Court dismisses' appeal on the ground that 
notices were not siirved within three weeks as 
required by S. 169, Companies Act, second appeal 
is not competent.) 

(’97) 24 Cal 319 (320). (Order granting review of 
judgment set aside on appeal — No second appeal 
lies.) 

(’01) 28 Cal 177 (179). (Order under S. 206 of the 
old Code amending decree is not a decree and 
no second appeal lies.) 

(’28) AIR 1928 Lah 352 (353) : 9 Lah 176. (Ap- 
pellate order under S. 151 or S. 152 of the Code 
correcting omissions in judgment — No second 
appeal.) 

(’02) 29 Cal 60 (62, 63). (Order dismissing a suit 
for default of appearance is not a decree — First 
or second appeal barred.) 

[See (’82) 8 Cal 126 (129). (Do.)] 

Note 9 

1. (’33) AIR 1933 All 57 (59) : 54 All 1031. 

2. See Section 102, Note (1). 
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In the case of orders in execution which do not amount to decrees, no second 
appeal will lie, though a first appeal may lie if the order falls under Section 104, 
as an appealable order.^ 

10. Separate appeals against separate decrees. — Where, in appeals 
relating to the same matter between the same parties, the lower Appellate Court 
passes separate decrees, then separate appeals should be filed with respect to those 
decrees.^ Where two appeals were preferred against a single decree by two sets of 
defendants and the result of the appeals was that the suit was dismissed, it was, 
however, held that the plaintiffs need not file two second appeals, and that it was 
^ough if they filed one second appeal.* 

11. Grounds of second appeal — General. — A second appeal will lie on 
the following main grounds — 

(1) The decision being contrary to law. 

(2) The decision being contrary to usage haying the force of law. 

(3) Failure to determine some material issue of law. 

(4) Failure to determine some material issue of usage having the force of law* 

(5) Substantial error or defect in procedure which may possibly have affected 

the decision of the case on the merits. 

12. Contrary to law — General. — A Court commits an error of law if it 
acts contrary to, or fails to apply the provisions of, any law^ or any legal principle.* 
Thus, the failure to draw a presumption under Sections 79 to 85 of the Evidence Act, 
1872, is an error of law. But the word “law** is not limited to statute law alone® but 
will also include general principles of law.* In deciding disputes before them. Courts 
should act in accordance with such principles of law. Thus — 

.(1) They should clearly understand the issue or the matter in dispute before 
them. A misconception of issue or of the true questions in controversy 
in the case is an error of law.® 

(2) They should arrive at their findings of fact from the evidence tendered 

before them. A finding based on no evidence or in disregard of evidence 
or on inadmissible evidence® or on assumptions of facts without inquiry^ 
is an error of law. 

(3) They are hound to draw, for the purpose of deciding the issue before 

them, such inferences of fact as are reasonable from the facts placed 

3 . See Section 104 clause (2). 

Note 10 

1 . (’88) 11 Mad 280 (282). 

2. (’32) AIR 1932 Mad 689 (691). 

Note 12 

1 . (’05) 27 All 688 (691). (Refusal to apply the 
law to the case.) 

[See (’36) 164 Ind Cas 816 (316) (Pat).] 

2. (’26) AIR 1926 Lah 653 (654). (Error as to 
onus of proof.) 

(’32) AIR 1932 Lah 56 (57). (Raising a legal pre- 
sumption not warrant^ by law.) 

3 . (’93) 20 Cal 93(99, 100): 19 Ind App 228 (PC). 

4. (’93) 20 Cal 93(99, 100): 19 Ind App 228 (PC). 

5. (’26) AIR 1926 Lah 535 (536). (Decision based 
upon the finding which is dead against case.) 

(’22) 3 L R All Rev 222 (224). 

(’75) 23 Suth W R 87 (88, 89). 


(’25) AIR 1925 Lah 251 (251). (Misconception as 
to the nature of claim.) 

(1865) 2 Mad H C R 441 (441, 442). 

(’82) 8 Cal 975 (980). (Decision on alternative 
title by twelve years’ adverse possession not 
alleged in the plaint.) 

(’12) 13 Ind Cas 455 (456) (Cal). 

(’19) AIR 1919 P C 29 (31) : 47 Cal 107 : 46 Ind 
App 140 (P C). 

(’03) 27 Bom 271 (276). 

(’73 19 Suth W R 267 (267). 

(’74) 23 Suth W R 160 (161). 

(’27) AIR 1927 Nag 180 (184). 

(’38) AIR 1938 Nag 470 (472) : I L R (1938) Nag 
535. 

6. (’37) AIR 1937 Sind 36 (36). (No evidence to 
support finding.) 

See also Note 18, infra. 

7. (’16) AIR 1916 Cal 691 (691). 



SECOND APPEAL 


863 


before them.® A refusal to draw my inference from proved facts one 
way or the other® or the drawing of an inference which cannot ho 
drawn from, and is not warranted by the facts is an error of law."* 

(4) The Appellate Court is bound to remember the rule that the onus is on 
the appellant to show that the decision of the lower Court is wrong.' ^ 
The overlooking of this principle is an error of law.'® 


18. Deoision not based on le^l oTidenoe. — A decision of a Court must, in 
law, be based on the evidence, oral and documentary, legally adduced in the case. A 
Court will therefore be committing an error of law — ^ 

(1) if it bases its decision on no evidence at all,' and on mere surmises and 
conjectures ;® 

* (2) if it bases its decision on irrelevant® and inadmissible evidence® as such 
evidence is no legal evidence ; 


8 . (’30) AIR 1930 Lah 443 (444). (Documents 
creating obligation in hands of the obligor — 
Court may presume that the obligation is dis- 
charged.) 

9. Sec Note 32, below. 

10. (’66) 11 Moo Ind App 7 (23) (P C). 

See also Notes 28, 29 and 63. 

11. (’22) AIR 1922 Lah 127 (130). 

12. (’17) AIR 1917 Lah 297 (800) : 1917 Pun Re 
No. 106. 

Note 13 

1. (’24) AIR 1924 Pat 67 (68). 

(’32) AIR 1932 Lah 61 (62). 

(’90) 17 Cal 875 (882) (PC). (Absence of evidence.) 
(’25) AIR 1926 Oudh 625 (526) : 27 Oudh Cas 
331. (Entire absence of evidence.) 

(’29) AIR 1929 Rang 257 (268) : 7 Rang 751. 
(1863) 2 Hay 663. 

(1863) 2 Hay 419. 

(’23) AIR 1923 Lah 607 (607, 608). 

(’32) AIR 1932 Lah 293 (294) : 13 Lah 116. 

(’14) AIR 1914 Low Bur 198 (200). 

(’07) 11 Cal W N 83 (84). 

(’06) 4 Cal L Jour 198 (203). (A misreading of 
evidence is not a ground of second appeal.) 

(’94) 1894 Bom P J 109. 

(’76) 25 Suth W R 101 (101). (Finding on basis 
of document not proved.) 

(’91) 1891 Bom P J 346. 

(’87) 14 Cal 740 (747) : 14 Ind App 101 (P C). 
(When possession for a long period is proved, 
there is not an entire absence of evidence of 
ownership.) 

(’76) 23 Suth W R 260 (250, 251). 

(’74) 22 Suth W R 316 (319) : 2 Ind App 1 (P C). 
(’74) 22 Suth W R 314 (316). 

(’19) AIR 1919 P C 29 (30) : 47 Cal 107 : 46 Ind 
App 140 (P C). 

(’14) AIR 1914 P C 67 (71) : 41 Cal 972 : 41 Ind 
App 110 (P C). 

(’14) AIR 1914 Cal 832 (882). 

(’37) AIR 1987 Sind 36 (86). 

(•8.5) AIR 1936 Mad 26 (26). 

[See also (’82) AIR 1932 Lab 298 (294) : 18 Lah 
899.)] 

[But tee (’14) AIR 1914 Mad 118 (119). (But a 
finding though based on no podtive evidence 


is based upon probabilities and circumstances 
will not bo disturbed.)) 

2. (’82) 1882 All W N 6 (6). 

(’72) 17 Suth W R 213 (214). 

(’72) 8 Beng LR26(28,29). (Speculative reasons.) 
(’74) 22 Suth W R 402 (403). (Mere suspicion.) 
(’20j AIR 1920 Pat 264 (266). 

(’23) 5 Lah L Jour 106 (107). 

(’26) AIR 1926 Lah 659 (660) : 8 Lah 30. 

(’30) AIR 1930 Lah 150 (151). 

(’30) AIR 1930 Lah 238 (239). 

(’31) AIR 1931 Lah 213 (214). 

(’25) AIR 1925 Lah 572 (572). 

(’24) AIR 1924 Lah 465 (466). 

(’18) AIR 1918 Pat682 (633). (Court proceeding on 
mere suspicion anddrawinginforencesfrom facts 
proved such as no reasonable man would draw.) 
(’85) 7 All 649 (6.54) (P B). (Conjecture.) 

(’18) AIR 1918 Lab 135 (136). (Conjectures and 
presumptions.) 

(’35) 39 C W N 1233 (1234). 

[S«« (’35) AIR 1935 Oudh 165 (169). (Court’s 
decision should not rest on suspicion.) 

(’3.5) AIR 1935 Mad 190 (191). 

(’07) 34 Cal 456 (461). (When the finding is 
merely an expression of opinion and does not. 
indicate on what grounds it is based.)) 

3. (’13) 20 Ind Cas 810 (810) (Cal). 

(’12) 17 Ind Cas 353 (3.56, 359) ; 30 Mad 168. 
(Personal kiiowicdgo of Judge of facts but not. 
proved by evidence.) 

(’27) AIR 1927 Pat 209 (212) ; 6 Pat 698 (PB). 
(Question of fact decided by Court holding itself 
bound by a previous decision of its High Court.). 


4. (’86) 1886 Bom P J 284. 

(’83) AIR 1983 Nag 383 (.383). 

(’32) 33 Pun L R 225 (227). 

(’14) AIR 1914 Cal 534 (535). 

(’21) 68 Ind Cas 811 (811) (All). 

(’22) AIR 1922 All 439 (440). 

(’23) AIR 1923 Lah 630 (631). (Inadmissible evi- 
dence cannot be made admissible by consent ot 


parties.) 

(’20) AIR 1920 Lab 322 (323). (Basing judgment 
on document not tendered and not on record.) 


(’68) 9 Suth W B 450 (460). (No legal evidence.) 
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(3) if it misreads the evidence, i. s., assumes certain evidence to exist where 

there is none® or vice versa ;® 

(4) if it disregards or fails to consider material evidence in arriving at the 

conclusion.^ 

But the mere non-mention of a particular evidence or document in the judg- 
ment will not mean that it has not been considered,® though if evidence of obvious 


not accept a topographical survey map as evi- 
dence of possession at the time the map was 
made, it erred in law.) 


('G8) 9 Suth W B 274 (274). (Documents impro- 
perly admitted.) 

(•12) 13 Ind Cas 131 (132) (All). (Where a Judge 
upon appeal took further evidence which how- 
ever was not of the kind expected by him and 
used it for the purpose of importing prejudice 
into the case and punishing the appellant for 
refusing to come to terms.) 

(’23) AIR 1923 All 413 (413, 414). (Additional 
evidence admitted in first appeal without record- 
ing reasons.) 

(*73) 20 Suth W R 474 (476. 476). 

(’ll) 9 Ind Cas 621 (622) (Cal). (Admission by a 
pleader based on erroneous construction of an 
enactment.) 

•91) 13 All 637 (541). 

•35) AIR 1935 Oudh 41 (43) : 10 Luck 423. 

[See (’74) 22 Suth W R 272 (273). (Comparison 
of signatures is a method contrary to law.)] 
[But tee (1900) 24 Bom 691 (694, 596). (Where 
a deposition made in another suit, to which 
special appellant was not a party, was admitted 
and used by the first Court without any objec- 
tion on the part of the special appellant, it was 
held that he could not bo allowed to object to 
it on a special appeal.)] 

5. (’76) 24*8uth W R 119 (119, 120). 

(’32) AIR 1932 Lah 128 (128). 

(’21) 4 Lah L Jour 307 (308). 

(’16) AIR 1916 Lah 36 (37) ; 1916 Pun Re No. 81. 
(’28) AIR 1928 Oudh 333 (334). (Acting on sup- 
posed admission which was never made.) 

(’12) 15 Ind Cas 515 (616) (Cal). 

6 . (’18) AIR 1918 Cal 544 (644). 

(’74) 22 Suth W R 278 (279). 

(’73) 20 Suth W R 474 (476, 476). 

(’96) 20 Bom 753 (754). 

7. (’81) 7 Cal 263 (267). 

(’32) AIR 1932 Lah 64 (55). 

(’34) AIR 1934 All 103 (106). 

(’33) AIR 1933 Mad 163 (163). 

(’32) 142 Ind Cas 673 (673) (Lah). 

(’72) 18 Suth W R 53 (64, 65). 

(’69) 11 Suth W R 482 (484). 

(’69) 11 Suth W R 311 (311). 

(’02) 6 Cal W N 357 (369). 

(’91) 16 Bom 477 (479). (Entire omission to con- 
sider effect of plaintiff’s documents.) 

(’28) AIR 1928 Cal 136 (137). (Parties proceeding 
in trial Court on the basis of evidence before the 
Munsif and before the Commissioner — Appellate 
Court discarding evidence before Commissioner.) 
(’22) AIR 1922 Pat 562 (563). (Commissioner’s re- 
port — Failure of lower Appellate Court to con- 
sider.) 

(’09) 9 Cal L Jour 415 (421). (Where in the absence 
of belter evidence the lower Appellate Court did 


(’22) 65 Ind Cas 504 (505) (Cal). 

(’21) 62 Ind Cas 697 (698, 699) (Cal). 

(’19) AIR 1919 Lah 336 (337). (Judgment dealing 
more with generalities than with the actual evi- 
dence.) 

’20) AIR 1920 Mad 688 (691). 

’17) AIR 1917 Lah 267 (267). (Omission to con- 
sider important documents.) 

(’17) AIR 1917 Lah 29 (29). (Important piece of 
evidence ignored.) 

(’15) AIR 1916 LaK 414 (415). (Considered as 
material irregularity in procedure.) 

(’07) 11 Cal W N 1028 (1030). (Wrong exclusion 
of settlement proceedings.) 

’03) 30 Cal 207 (210). 

’90) 1890 Bom P J 77. 

’87) 10 Mad 363 (365). 

(’85) 11 Cal 499 (501). 

(’75) 23 Suth W R 65 (66). (Although not con- 
clusive.) 

(’74) 22 Suth W R 9 (9). (Want of duo consi- 
deration of evidence.) 

(’07) 11 Cal W N 380 (389). 

(’82) 1882 All W N 6 (6). 

(’73) 19 Suth WR 348 (349). (Finding inconsistent 
with the evidence.) 

(’74) 21 Suth W R 217 (217, 218). (In this case 
however it was considered as a defect or error in 
procedure affecting merits.) 

(’75) 24 Suth W R 119 (119, 120). 

(’75) 24 Suth W R 300 (300). (Looking at the 
evidence of one side only.) 

(’76) 26 Suth W R 60 (61). (Do.) 

’12) 16 Ind Cas 30 (31, 32) (Cal). (Do.) 

’25) AIR 1925 Oudh 384 (385). (Omission to con- 
sider effect of acknowledgment of legitimacy.) 
’38) AIR 1938 Nag 470 (472):I L R (1938) Nag 635. 
’38) AIR 1938 Nag 385 (388) : I Ij R (1939) Nag 
324. (Convincing evidence set aside by Appellate 
Court.) 

(’35) AIR 1935 Oudh 394 (399) : 11 Luck 209. 
(Finding based solely on erroneous legal pre- 
sumption without considering oral evidence.) 
(’35) AIR 1936 Mad 701 (703). 

also (’33) AIR 1933 Lah 346 (346) ; 14 Lah 
587. (When the lower Court fails to consider 
the effect of a statement, the second Appellate 
Court can decide whether it amounts to an 
acknowledgment.) 

8 . (’18) AIR 1918 Pat 291 (294, 296). 

(’34) AIR 1934 All 941 (942). 

(’18) AIR All 244 (245). 

(’12) 13 Ind Cas 495 (495) (Cal). 

(’19) AIR 1919 Oudh 187 (188). (Need not refer 
to every portion of the evidence.) 
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weight ayd importance, or the evidence relied upon by the first Court, has not been 
^ealt with in the judgment, it may be regarded as sufficient proof that the evidence 
has not been considered.® But the High Court will not interfere in second appeal 
with the judgment of the first Appellate Court on the ground of the failure to consider 
material evidence, if such evidence had not been brought to the notice of the lower 
Appellate Court or if it had not been relied upon before the said Court. 

14. Hlsoonoeption of issue. — See Note 12 above. 

t 

15. Appellate Court assuming jurisdiction. — An Appellate Court acts 
contrary to law if it acts without jurisdiction in any matter.’ It has already been seen 
in Note 14 to Section 96 ante, that a decree made without jurisdiction possesses none- 
theless the qualities of a “decree** and that if there is a statutory appeal made in sui*,s 
of that character, an appeal is competent from such decree. The same principles apply 
to first appellate decrees which are appealable under this Section.^ 

But every decree, whether passed with or without jurisdiction, is appealable 
under this Section only where there is no express provision to the contrary in the 
body of the Code or in any other law for the time being in force. Thus, Section 27 of 
the Provincial Small Cause Courts Act, 1887, provides that a decree or order of a 
Small Cause Court shall be final. Similarly, an order passed under O. 21 Rr. 60, 61, 98, 
99 or 101 has been declared by 0. 21 Rr. 63 and 103 to bo conclusive. Whore in such 
cases an appeal is entertained by the lower Appellate Court, no second appeal will lie 
even though the adjudication of the first Appellate Court may amount to a decree. It 
has accordingly been held by the Madras*’ and Bombay^ High Courts that no second 
appeal will lie from the decree of the first Appellate Court where the first appeal itself 
is not competent in law. Tho Allahabad,® Calcutta,® Lahore^ and Patna® High Courts 
have, however, held that a second appeal will lie even if no appeal lay to tho fimt 
Appellate Court. The decisions are mcrol3^ based on tho view that a decree passed 


(’37) AIR 1937 Cal 871 (372). 

(’39) AIR 1939 Nag 221 (223) :I L R(1939) Nag 510. 
(’37) 1937 Mad W N 393 (395). 

(’35) AIR 1935 All 351 (353). 

9. (’19) AIR 1919 Oudh44(45) : 220udhCas 812. 
[See also (’34) AIR 1934 Pat 66 (67). (Finding 

of fact arrived at without proper discussion of 
evidence is not binding in second appeal.) 

10. (’17) AIR 1917 Pat 578 (679) : 2 Pat L Jour 
231. 

11. '(’29) 11 Lah L Jour .381 (384). 

Note 15 

1. (’18) AIR 1918 Cal 435 (436) : 45 Cal 926. 

(36) AIR 1986 Lah 576 (676) (Absence of jurisdic- 
tion to hear appeal is good ground for second 
appeal.) 

2. (’18) AIR 1918 Cal 436 (436) : 43 Ind Cas 758 
(759) : 46 Cal 926. 

(’38) AIR 1988 All 403 (404). 

(’12) 16 Ind Cas 940 (942) (Gal). 

(’98) 3 Mad L Jour 281 (286). 

(’10) 8 Ind Cas 26 (27) (Cal). (Order not under 
Action 47 dealt with as if it is under Section 47 .) 
*31) AIR 1931 Lah 96 (96). 

^’26) AIR 1926 Mad 1089 (1089). 

(26) AIR 1926 Pat 164 (165). 

(28) AIR 1928 Oudh 224 (225). 

(’21) AIR 1921 Mad 612 (614). (Remedy is by 


revision petition.) 

[But .ee (’33) AIR 1938 Mod 475 (477). (Deci- 
sion of a Single Judge.)] 

4. (’04) 28 Bom 458 (460). 

5. (’24) AIR 1924 All 183 (185). 

(’26) AIR 1926 All 401 (401, 402). 

(’91) 13 All 575 (576). . 

(’14) AIR 1914 All 402 (402). 

(’25) AIR 192.5 All 737 (738) : 47 All 034. 

(’39) AIR 1989 All 22 (23). 

(’34) AIR 1934 All 825 (826). 

6. (’25) AIR 1925 Cal 1082 (1032). 

(’19) AIR 1919 Cal 368 (369). 

(’17) AIR 1917 Cal 320 (325). 

(1900) 27 Cal 362 (368). 

(’36) 165 Ind Cas 249 (250, 251) (Cal). 

[See (’27) AIR 1927 Cal 633 (635).] 

[But fee (’02) 6 Cal W N 614 (615). (Where no 
appeal lies to tho first appellate Court no 
second appeal will lie.)] 

7. (’30) AIR 1930 Lah 1066 (1066). 

(’35) AIR 1985 Lah 319 (819). 

(’36) AIR 1936 Lah 212 (213). 

[See however (’34) AIR 1934 Lah 79 (80). (Held 
doubtful — Second Appeal treated as revision 
petition.)] 

8 . (’30) AIR 1980 Pat 280 (282) : 9 Pat 685. 

(’87) AIR 1987 Pat 186 (187). (Obiter.) 

(But eee (’36) AIR 1936 Pat 119 (120).] 

3CPC. 55. 
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SeotlOlU 'withont jarisdictioQ is nevertheless a decree and is open to appeal. The fact i^at even 

100ft 101 a decree is appealable only **8ave as otherwise expressly provided” was not adverted to 

HoteB 16^6 in those decisions. It is submitted that the decisions cannot be accepted as correct. 

No second appeal will, in any case, Ho against the decision of the lower Appel- 
late Court without jurisdiction where such decision will not bo appealable even if passed 
with jurisdiction. Thus, where the first Appellate Court entertains without jurisdiction 
an appeal against an order, no second appeal will lie because no such appeal will lie 
under Section 104 clause (2) even if the first Appellate’ Court had entertained the 
appeal with jurisdiction.® But where the lower Appellate Court erroneously dismisses 
an appeal on the ground that no appeal lies to it, the dismissal is nevertheless a decree 
and is open to second appeal.^® 

16. Exercise of discretion by the lower Appellate Court. — Whore a 
discretion to do or not to do a particular act is vested in the Court by the provisions 
of the Code, tho Court is bound to exercise such discretion in one way or other. A 
refusal to exorcise it or a non-exercise of it is an error or defect in •procedure within 
the meaning of the Section.^ Where a Court does exercise its discretion it must do so 
judicially,® i. c., on sound legal principles.^ An exercise of discretion in an arbitrary,* 
unreasonable® or non- judicial® manner or which is based on wrong conclusions of fact^ 
is an error of law which will be a valid ground of second appeal. But where the 
Court has exercised its discretion in a judicial manner, there is no error either of 
law or of procedure and consequently, such exercise of discretion cannot be inter- 
fered with in second appeal.® The Patna High Court has in the undermentioned 


9. 021) AIB 1921 Lah 156 (157). 

10. (’04) 8 Cal W N 64 (65). (Provided a second 
appeal is otherwise entcrtainable having regard 
to the nature of the original suit.) 

(’10) 6 Ind Gas 158 (160) (Cal). 

Note 16 

1. (’01) 23 All 121 (122). 

(’25) AIR 1925 All 288 (289) : 47 All 412. (Addi- 
tional evidence rejected not in exercise of a dis- 
cretion but due to supposed insuperable difficulty 
— ^cond appeal lies.) 

2. See Note 6 to tho Preamble. 

(’39) AIR 1939 Nag 110 (112): I L R (1939) Nag 452. 

3. See Note 6 to the Preamble and the cases cited 
in foot-notes (4) to (6) below. 

4. (*26) AIR 1926 Cal 677 (678). 

(’33) AIR 1933 All 294 (295). 

(’37) AIR 19.37 Sind 263 (271). 

(*36) AIR 1936 Lah 742 (743). (Lower Court 
arbitrarily rejecting plea under S. 6, Lim. Act.) 

5. (’14) AIR 1914 All 74 (75) : 36 All 510 (.512). 
[See however (’34) AIR 1934 Cal 6 (6, 7). (Where 
it was held that the question whether or not 
there had been a proper discretion in issuing 
certidcates is question of fact.)! 

6 . (’08) 12 Cal W N 312 (316). (Improper admis- 
sion or rejection of documents.) 

(’26) AIR 1926 Lah 445 (446). 

(’23) AIR 1923 All 455 (456) : 45 All 432. 

(’36) AIR 1936 Lah 742 (743). (Plea under S. 6, 
Lim. Act— Discretion used non judicially.) 

(’37) AIR 1937 Sind 263 (267. 271). 

7. (’19) AIR 1919 Pat 503 (506): 4 Pat L Jour 381. 
(’28) AIR 1928 Pat 537 (538). (Improper exercise 

of discretion under O. 13 R. 1.) 


(’12) 13 Ind Cas 120 (122) (Cal). (Erroneous rea- 
sons as to applicability of S. 90, Evidence 
Act.) 

(’34) AIR 1934 All 469 (471). (Misapprehension 
of fact.) 

8 . (’12) 15 Ind Cas 429 (430) (Low Bur). (Even 
if the discretion is exercised wrongly.) 

(’67) 7 Suth W R 208 (208). (On a question pf 
costs alone.) 

(’99) 23 Bom 513 (517, 518). 

(’04) 26 All 327 (328). 

(’87) 9 All 244 (246). 

(’02) 25 All 71 (72). 

(’72) 17 Suth W R 314 (314, 315), 

(’12) 17 Ind Cas 315 (316) (Oudh). 

(’20) AIR 1920 Cal 24 (25). 

(’29) AIR 1929 Rang 221 (222) : 7 Rang 56L 
(Matter of discretion — Appellate Court is/klwAys 
reluctant to interfere.) 

(’06) 28 Mad 508 (512) : 32 Ind App 261 (PC). 
(Amount of maintenance.) 

(’22) AIR 1922 All 335 (335). 

(’70) 13 Suth W R 22 (23). (Award of damages 
within legal limits.) 

(’30) AIR 1930 Mad 707 (707). (Refusal to act 
under 0. 41 R. 33 is not error of law.) 

(’31) AIR 1931Lah 370 (371). (Discretion in ap- 
plication of 0. 41 R. 83 not properly exercised 
— Still no interference.) 

(’84) 10 Gal 505 (506). (Dismissal of a suit under 
0. 11 R. 21.) 

(’68) 10 Suth W R 174 (174). (Dismissing or 
decreeing a suit for non-attendance of a piirtv 
when ordered by the Court to attend in person./ 
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case® observed as follows : “In short, these exercises of discretion by lower Courts, 
whether the trial Court or the first Appellate Court, must be remedied, if at all, at 
once by the superior Court on the application of the party aggrieved and it is too late 
if that party allows the case to proceed and then seeks to interfere with the discretion 
in appeal.” The above observations do not appear to bo sound as the assumption on 
which they are based viz.^ that the aggrieved party would, in every case, have a remedy 
even apart from an appeal from the ultimate decision of the case, is not correct. The 
question whether an appeal lies or not from any particular exercise of discretion is, 
however, largely an academic one, as it is necessary to examine in each case the facta of 
the case, before the question can be answered. If on such examination the exercise of the 
discretion is found to be vitiated by any of the above-mentioned circumstances, the 
second appeal will be upheld; if, on the other hand, it is found to have been exercised 
judicially, the appeal would fail.^® The following are all discretionary matters in which 
the High Court will not, in second appeal, interfere unless the discretion has not 
been exorcised by the lower Appellate Court in a judicial manner and in accordance 
with legal principles — 

Granting of adjournments, summoning and enforcing the attendance of 
witnesses. — Granting adjournments;^^ enforcing the attendance of a witness by any 
particular method of coercive process;^® refusing to punish a recusant witness;'^ refusing 
to summon witnesses on the ground of delay; refusing to summon plaintiff as a witness 
for the defendant;^® and refusing to allow the calling of more witnesses after the case 
is closed.^® 

Bogarding omission to examine a witness tendered, see the undermentioned 

case.^^ 

Admission or refusal to admit documents, — Eefusal of an adjournment in 
order to send for documents;^® admitting or refusing to admit documents not produced 
at the first hearing.^® 

Admission or rejection of secondary evidence, — Admission or rejection of 
.secondary evidence;®® disallowing presumptive evidence;®^ and drawing a presumption 
under Section 90 of the Indian Evidence Act for or against the genuineness of 
documents.®® 


Directions for local investigation or inquiry, — Directing local investigation 
or local enquiry,®® or refusal to issue a com mission ,®‘‘ or refusal to remand the case for 


(*01) 23 All 121 (122). (Refusal in the uxerciso of 
discretion to admit additional evidence is not 
an error or defect.) 

(’36) AIR 1936 Lah 708 (709). 

(’36)^AIR 1935 Pat 266 (260). 

(’36) AIR 1936 Lah 200 (201). 

(’38) AIR 1938 Sind 206 (209): 81 Sind L R 167. 
(’35) AIR 1936 All 174 (178). 

9. (’37) AIR 1937 Pat 560 (562): 16 Pat 600 (SB). 

10. (*28) AIR 1928 Oudh 224 (225). 

11. (’14) AIR 1914 All 230 (232). 

(’37) AIR 1937 All 284 (285). (Lower Appellate 
Court dismissing application for adjournment of 
appeal in exercise of its discretion — No ground 
for second appeal.) 

12. (*27) AIR 1927 Lah 424 (424). 

13. (»67) 7 Suth W R 460 (461). 

14. (76) 25 Suth W R 71 (71). 

(’03) 30 Cal 947 (949). (Refusal of process to wit- 
nesses.) 

15. (»68) 10 Suth W R 134 (134). , 


16. (’69) 12 Suth W R 456 (456). 

17. (’9:4) 20 Cal 740 (744). 

18. (’81) 7 Cal 560 (565). 

19. (’ll) 11 Ind Cas 289 (290) (Oudh). 

(*33) AIR 1933 Lah 892 (893). 

(’26) AIR 1926 Cal 106 (106). 

[See also (’3.5) AIR 1935 Pat 470 (471).) 

20. (’24) AIR 1924 Lah 303 (304). 

(’30) AIR 19:40 All 550 (651). 

(’85) AIR 1935 Rang 602 (503. 604). 

21. (’2.3) AIR 1923 Cal 285 (286). 

22. (*26) AIR 1926 Oudh 302 (363). 

(’37) AIR 1937 Lah 17 (18). (Discretion proptwly 
exercised in not drawing presumption — High 
Coart will not interfere.) 

23. (1864) 1 Suth W R 141 (142). 

(1864) 1 Suth W R 195 (196). 

(1864) 1 Suth W R 249 (250). 

(’66) 5 Suth WR 248 (248). 

(’08) 12 Suth W B 76 (76). 

24. (’33) AIR 1933 Pat 542 (543). 
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further enquiry when the Court is not satisfied with the local inquiry made.^^ But 
where a previous commission to examine a witness had returned unexecuted, a refusal 
to examine the witness on commission on the giround that his evidence was not 
important, was held to be a ground of second appeal.^® 

Amendment of plaint and addition of parties, — Refusal of application to 
amend the plaint'^^ and refusal to add parties.^'^ 

Declaration and injunctions, — Granting declaratory decrees though not asked 
for,^® granting injunctions®** and refusing a specific performance of a contract on the 
ground of delay 

Award or refusal of costs, — Where however the lower Appellate Court inter- 
feres with the discretion properly exercised by the trial Court in the matter of award 
of costs, a second appeal will lie on the ground that the action of the lower Appellate 
Court is contrary to law.®® 

Award or refusal to award damages, — Refusal to award damages in a suit 
for defamation, ®‘ and award of damages under Section 10 of Act X of 1859 which 
though excessive is within legal limits.®® 

Award of future interest,^ 

Payment of decrees by instalments. — Directing payment of decree amount in 
instalments is a matter of discretion in which the High Court will not examine whether 


25. (’19) AIR 1919 Cal 672 (673). 

26. (’75) 23 Suth W R 467 (4.57). 

27. (’68) 10 Suth W R 87 (88). 

<*38) AIR 1938 Nag 388 (389): I L R (1939) Nag 
194. (Judge allowing an amendment on a wrong 
view of law — High Court can interfere.) 

28. (1864) 1 Suth W R 228 (228). 

(1865) 2 Suth W R 158 (158). 

(’68) 10 Suth W R 108 (110). 

(’35) AIR 1935 Rang 23 (24). (Addition of defen- 
dants — Trial Court exorcising discretion pro- 
perly by adding them — Appellate Court setting 
aside order — Order of Appellate Court set aside 
in second appeal.) 

(’37) AIR 1937 Mad 520 (622). (Lower 
Court wrongly refusing equitable relief under 
O. 1 R. 9 — High Court can interfere in second 
appeal.)] 

29. (*77) 1877 Pun Re No. 56, p. 139. 

(’30) AIR 1930 All 620(621). (Discretion in grant- 
ing declaration as a fit relief — No interference.) 

30. (’05) 27 All 688 (691). 

(’26) AIR 1926 Cal 536 (537). 

31. (’84) 10 Cal 1061 (1068, 1069). 

32. (’26) AIR 1926 All 419 (420). 

’34) AIR 1934 Lah 739 (739). 

’33) AIR 1933 Nag 49 (50) : 29 Nag L R 8. 

(’33) AIR 1933 Oudh 455 (457). 

(*76) 1 Cal 385 (388). 

(’28) AIR 1928 Oudh 224 (225). (Interference of 
lower Appellate Court with a non-appealablo 
order of awarding costs— Second appeal lies.) 
(’29) AIR 1929 Oudh 406 (412). 

(’80) AIR 1930 Mad 707 (708). (Costs refused to 
party trying to profit by his fraud — Discretion 
is not improperly exercised.) 

’12) 15 Ind Cas 429 (429, 480) (Low Bur). 

’86) 12 Cal 179 (181). (But when matter of prin- 
ciple is involved second appeal lies.) 


(’21) AIR 1921 Cal 604 (605). (Do.) 

(’19) AIR 1919 Pat 257 (258). (When matter of prin- 
ciple is involved second appeal lies.) 

(’21) AIR 1921 Upp Bur 8 (11) : 4 Upp Bur Rul 
83. (Do.) 

(1864) 1 Buth W R 97 (98). 

(’06) 8 Oudh Cas 251 (252, 258). 

(’66) 3 Mad T1 0 R 113 (114). (Ordering defendant 
to pay plaintiff’s costs, while plaintiff’s suit is 
dismissed for want of cause of action is a ground 
of second appeal.) 

(’86) 12 Cal 271 (272). (Do.) 

(’03) 7 Cal W N 647 (648, 649). (Do.) 

(’03) 6 Oudh Cas 52 (57). (Do.) 

(’66) 4 Bom II G R A C 41 (42). (Awarding costs 
to losing party can be questioned in second ap- 

(’3of AIR 1930 Lah 229 (230). (Successful party 
deprived of costs illegally — Second appeal al- 
lowed.) 

(’74) 6 N W P H C R 222 (224) (FB). (Arbi- 
trary order.) 

(’93) 15 All 333 (333, 334). (Do.) 

(’23) AIR 1923 Lah 618 (514). (Do.) 

(’26) 27 Pun L R 391 (393). (Do.) 

[But see (’66) 1 Agra 270 (271). (Costa disallowed 
Viy the lower Court for no reason — In appeal 
costs were awarded.) 

(’19) AIR 1919 Lah 418 (418). (The High Court 
in this case interfered with the order of costs 
passed by the lower Court.)] 

33. (’34) AIR 1934 Oudh 259 (260). 

(’20) 2 Lah L elour 310 (311, 812). 

(’21) 64 Ind Cas 962 (963) (All). 

(’28) AIR 1928 Oudh 224 (225). 

34. (’76) 25 Suth W R 22 (22). 

35. (’70) 18 Suth W R 891 (892). 

36. (’23) AIR 1928 Lah 618 (614). 
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the discretion has been properly exercised or not, where, at the time ot‘ second api)eal 
the decree-holder has already recovered a substantial sum and there is no hardship.'^^ 
But a decree for payment in instalments without any provision for interest is arbitrary 
and is liable to be set aside in second appeal.^^ 

Direction as to mode of execution, — Order for execution of a decree by arrest 
of the judgment-debtor instead of by stile and attachment of liis property^** and 
direction as to the manner of execution of a joint decree.*^’ 

Excusing delay under Section 5 of the Limitation Act,^^ 

Befusal to allow a guardian to go on with an appeal after the minor on 
whose behalf the appeal was filed had attained majority, 

Befusal by the lower Appellate Court to alloio a point not mentioned in the 
memorandum of appeal,^'^ — But allowing a point to be raised when tlie finding on 
it has not been appealed from will be a ground of second appeal.*^ 

Admission of additional evidence in appeal,^^ — In a case, however, wliero 
tlie lower Appellate Court had not exercised its discretion judicially but had refused to 
admit additional evidence on the ground that there would bo no end to litigation, it 
was held broadly by a majority of the Full Bench of the High Court of Madras*^® that 
a refusal to admit additional evidence is, in no case, a ground of second appeal. 
Sadasiva Aiyar, J., dissented from this view and held that the question whether the 
discretion was exercised properly was a question of law and could be interfered with in 
second appeal. The view of the majority of the Full Bench is based on no other reason 
than that it has been the practice of the Courts not to entertain second apixsals on 
that ix)int and that whether the lower Appellate Court “requires’* any additional 
evidence is for that Court alone to say, and it is not for a superior Court to control its 
discretion. It is respectfully submitted that the view of the Full Bench is not correct. 


37. (’ll) 11 Ind Cas 736 (737) (Cal). 

[.See also (’38) AIR 1938 All 62 (63).] 

38. (’66) 1 Agra 116 (117). 

39. (’67) 8 Suth W R 318 (320). 

40. (’75) 24 Suth W R 286 (287). 

41. (’68) 10 Suth W R 178 (178). 

(’33) AIR 1933 All 294 (295). 

(’02) 25 Mad 166 (181). 

(’04) 26 All 329 (331). 

(’03) 25 All 71 (72). 

(’12) 14 Ind Gas 59 (60) (All). 

(’14) AIR 1914 Rom 111 (111) : 38 Bom 613. 

(’82) 8 Cal 261 (262, 253). (Exercise of discretion 
in improper manner — Second appeal lies.) 

(’98) 6 Bom 804 (307). (Perverse exercise— Second 
appeal lies.) 

(’12) 13 Ind Gas 948 (943) (All). (Misapprehension 
of facts — Second appeal lies.) 

(’37) AIR 1987 Lah 767 (769). 

(’36) AIR 1936 Lah 200 (201). 

(’38) AIR 1938 Pat 413 (421). (Discretion exercised 
in improper manner — High Court can interfere.) 
(’36) AIR 1936 Lah 742 (743). (Discretion not 
judicially exercised — High Court will interfere.) 
(’35) AIR 1935 Oudh 30 (33) : 10 Luck 260. 

42. (*69) 3 Beng L R App 115 (116). 

43. (’28) AIR 1928 Lah 686 (537). 

44. (»82) 9 Cal 636 (686, 637). 


45. (’ll) 9 Ind Cas 265 (266) : 33 All 379; 

(’.33) AIR 1933 Lah 1014 (1014). 

(1900) 1900 All W N 195 (195, 196). 

(’85) 11 Cal 1.39 (142, 143). (Mere f.'iilurc to record 
reasons for taking additional evidence is no 
ground of second appeal.) 

(’86) 12 Cal 37 (38). (Do.) 

(’.32) AIR 1932 Lah ‘93 (94). (Order 41 Rule 27— 
Refusal to admit material document — Matter of 
discretion — No interference.) 

(’31) AIR 1931 Lah 506 (.506). (Refusal to admit 
additional evidence — No ground for second 
appeal.) 

(’37) AIR 1937 Lah 115 (116). (Appellate Court 
examining witness on its own motion for good 
reasons — High Court cannot interfere in second 
appeal.) 

[See (’38) AIR 1938 Rang 170(172). (Refusal by 
lower Appellate Court to admit new evidence is 
not substantial error or defect in procedure — 
But in peculiar circumstances of case, the 
documents in question were held to be not new 
evidence, that the trial Court committed a sub- 
stantial error in procedure in refusing to admit 
these documents and that the lower Appellate 
Court perpetuated this error by refusing to admit 
these documents.)] 

46. (*19) AIR 1919 Mad 1166 (1171) : 42 Mad 
737 (FB). (Followed in AIR 1927 Mad 1099.) 


Beotlons 
100 ft 101 
Mote 16 
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Beotlons 
100 ft 101 
Motefl 10-21 


Withdrawal of appeal. — Refusal to allow an appeal to be withdrawn^^ and 
refusal to restore an appeal withdrawn.^® 

Discretion under Order 41 Buie 4.^® 

17. Omission to consider facts, evidence and proof. •— See Note 13 above. 

18. Findings on no evidence, or on surmises or on irrelevant and 
inadmissible evidence. — See Note 13 above. 


10. Misappreclation of evidence. — See Note 13 above. 


20. Disbelieving vitnesses on grounds opposed to law. — It is the function 
of the Court to come to a conclusion after weighing the evidence let in on both sides. 
Its decisions as to the credibility of the witnesses is neither an error of law nor 
of procedure and will not be interfered with in second appeal^ unless the witnesses 
are disbelieved on grounds which are opposed to law? Thus, where a witness is 
disbelieved on vague or general grounds? e. g., that he belongs to a particular class 
and witnesses of that class are not credible,* the Court commits an error of law which 
can be attacked in second appeal. 


21. Contrary to usage having the force of law. The expression "usage 
having the force of law’* means a local or family usage as distinguished from the 
general law.^ A usage is a rule obtaining in a particular family or in a particular local 
area in derogation of the ordinary law.^ A decision on the question whether parties in 
a particular case belong to one system of law and not to another is not a decision on 
any usage? 

In order that a usage may have the force of law it is essential that it should 
bo ancient^ invariable^ certain and reasonable? Questions as to existence of a custom 
or usage having the force of law are generally questions of mixed law and fact,® the 


47 . (’66) 6 Suth W R Act X 24 (24). 

48 . (’70) 13 Suth W R 167 (168). 

49 . (’14) AIR 1914 All 74 (75) ; 36 All 610. 
(Refusal in the proper exercise of discretion — 
No second appeal.) 

(’85) 8 Mad 192 (195). 

Note 20 

1. (’14) AIR 1914 Mad 106 (106). 

(’76) 25 Suth W R 166 (168). 

(’76) 24 Suth W R 13 (14). 

(’14) AIR 1914 Oudh 123 (124) : 20 Ind Cas 894 
(895) : 17 Oudh Cas 1. 

(’75) 24 Suth W R 61 (61). (Inference from fact 
agaiofit crodibilitjr — No second appeal.) 

(’70) 2 N W P H C R 207 (208). 

(’66) 6 Suth W R 292 (292). (Disbelieving a wit- 
ness as being interested — No error of law.) 

(’25) AIR 1925 Oudh 637 (537). (Trial Court dis- 
believing witnesses with reference to certain 
statements — Appellate Court believing them as 
to other statements — No second appeal lies.) 

(’17) AIR 1917 All 35 (38, 39): 39 All 426. (Suffi- 
ciency of evidence for finding is not open to 
second appeal.) 

(’35) AIR 1935 All 293 (294). 

(’35) AIR 1935 Bom 371 (376). 

2 Hay 421. 

2 . (’76) 25 Suth W R 137 (138). (Disbelieving 
witness on the ground that he, a NaibPatwari, 
has signed a document as Patwari.) 


3 . (’16) 29 Ind Cas 673 (678). (U P B R.) 

(’73) 20 Suth W R 474 (476, 476). 

(’76) 24 Suth W R 251 (252). 

(’74) 21 Suth W R 436 (438). 

(’73) 19 Suth W R 299 (800). (Assumption that 
witness being tenant of a large landholder must 
have given false evidence.) 

4 . (’72) 17 Suth W R 161 (161, 162). (Because 
they are weavers or cultivators.) 

(’ll) 12 Ind Cas 761 (764) (Mad). 

Note 21 

1. (’93) 20 Cal 93 (99) ; 19 Ind App 228 (P C). 
(Overruling 7 All 649.) 

(’18) AIR 1918 Mad 1166 (1167) : 40 Mad 1108. 
(The decision does not refer to the Privy Council 
decision in 20 Cal 93, but approves of the deci- 
sion in 7 All 649 which was overruled by the 
Privy Council decision. It cannot therefore be 
accepted as correct.) 

2 . (’75) 3 Ind App 269 (285) (P 0). 

(’17) AIR 1917 Mad 255 (256). 

3 . (’15) AIR 1915 Mad 711 (716) : 38 Mad 1052. 
(’17) AIR 1917 Mad 255 (256). 

(’16) AIR 1916 Lah 97 (98). 

4 . (’75) 3 Ind App 259 (286) (P 0). 

(’72) 14 Moo Ind App 670 (586, 586) (P 0). 

(’36) 160 Ind Cas 990 (992) (Nag). 

5. (’17) AIR 1917 P 0 83 (89) : 40 Mad 709 ; 44 
Ind App 147 (P 0). 

(’88) AIR 1988 Mad 890 (891). 



SECOND AFFEAD 


871 


Judge first finding what were the things actually done in tho alleged pursuance of 
oustom and then determining whether these facts so found satisfy the requirements of 
law.® The former is a question of fact’' and tho latter one of law. Where, therefore, a 
question relating to usage having the force of law is raised in second appeal, tho High 
Court cannot interfere with the findings on all facts from which the custom or 
having the force of law was inferred,® or with tho credibility or suflicienoy of the 
evidence in support of those facts.® Thus, the High Court cannot interfere with tho 
findings as to tho instances adduced for or against tho custom,'® or as to tho prevalence 


(’10) 82 All 363 (373) : 87 Ind App 191 (P C). 
(Question involved one of fact.) 

(’22) AIB 1922 All 88 (89). 

(’31) AIR 1931 Bom 167 (168). 

(’81) AIB 1931 All 499 (602) ; 51 All 6 (S B). 

(’22) AIB 1922 Mad 290 (298). 

(’26) AIR 1925 Oudh 55 (55). 

(’26) AIR 1926 Lah 251 (252). 

(’26) AIR 1926 All 215 (215). 

(’25) AIR 1925 Oudh 239 (240). 

(’24) AIR 1924 Oudh 157 (158): 26 Oudh Cas 386. 
(’88) AIR 1938 Bom 492 (494). 

(’39) AIR 1939 All 600 (501): 1939 RD 234 (234). 
(’89) AIR 19.390udh 210(218): 181 Ind Cas 70 (78). 
{See (’2a) AIB 1929 Lah 426 (427) : 10 Lah 868. 
(Question to be decided on authorities — Ques- 
tion involved one of law.) 

(’35) AIR 1935 Oudh 208 (208). (Finding that 
custom has fallen into desuetude is one of fact.) 
(’35) AIR 1935 All 7.54 (765). (Whether a right 
of privacy exists by custom and the nature and 
limits of such a custom, if it does exist, are 
questions of fact and the findings of the lower 
Appellate Court if based on admissible and 
relevant evidence are conclusive.) 

■(’35) AIR 1935 P C 71 (72) (P C). (The question 
whether by custom women are excluded from 
inheritance is one of fact.)] 

[See also (’38) AIR 1938 All 144 (146). 

(’35) AIR 1935 Bom 371 (375). (Question as to 
existence of custom — Ijower Court applying 
law as to requirements of valid custom cor- 
rectly — Its conclusion is one of fact and bind- 
ing in second appeal.) 

(’35) AIB 1935 All 720 (722). 

(’85) AIR 1935 All 501 (501). (Finding on ques- 
tion of custom is finding of fact in so far as it 
records what happened and in so far as it gives 
weight to the opinioti evidence.) 

(’35) AIR 1935 All 7.54 (755). (Whether custom 
exists and its nature are questions of fact.)] 

6. (’17) AIR 1917 P C 33 (39) : 40 Mad 709 : 44 
ind App 147 (P C). 

(’37) AIB 1937 Cal 245 (250): I L R (1937) 2 Cal 
36. (Question as to reasonableness of custom is 
one of law.) 

(’30) AIR 1939 Oudh 210 (213): 181 Ind Cas 70(73). 
(’34) AIR 1934 All 890 (891). 

7 . (’80) AIR 1930 P 0 234 (235) : 53 Mad 597 : 
57 Ind App 264 (P 0). (Finding as to existence 
of custom is a question of fact — Their Lordships’ 
observations must be taken to moan that the 
finding of fact from which the existence of cus- 
tom is inferred must be accepted as binding.) 


(’28) AIR 1928 Oudh 121 (121). (l'’.xistenco of 
custom is a question of fact.) 

(’68) 10 Suth W R 153 (153) (Do.) 

(’70) 13 Suth W R 420 (422). (Do.) 

(’30) AIR 1930 Pat 662 (.563). (Do.) 

(’31) 134 Ind Cas 475 (476) (Oudh). 

(’.32) AIR 1982 Rang 6 (8) : 9 Hang 585. (Kxist- 
ence of commercial usage is a question of fact.) 
(’09) 31 All 557 (670) : 36 Ind App 210 (P C). 
(Finding arrived on the ground that the evi- 
dence offered did not show the existence of the 
custom is one of fact.) 

(’91) 18 Cal 448 (467) : 18 Ind App 59 (PC). (Tho 
peculiar constitution of trust in a particular 
place is a question of fact.) 

(’10) 32 All 363 (373) : 37 Ind App 191 (P C). 

8. (’26) AIR 1926 All 43 (43) : 48 All 77. 

(’18) AIB 1918 Mad 1 (14, 15, 16) : 41 Mad 374 
(F B). (Overruling 29 Mad 24.) 

(’35) AIR 1935 Bom 371 (375). 

(’89) AIR 1939 All 500 (601). 

(’36) AIB 1936 All 443 (448) : 68 All 889, (Lower 
Court coming to a finding that parties who are 
Mahomedans are governed by Hindu law of 
succession after considering oral and documen- 
tary evidence — High Court will accept finding 
as one of fact.) 

9 . (’14) .AIR 1914 Oudh 3.36 (337). (But is enti- 
ty to consider whether that evidence amounts 
to an adequate proof of custom.) 

(’18) AIB 1918 Mad 1166 (1167) : 40 Mad 1108. 
(’24) AIR 1924 All 146 (147). (Presumption as to 
custom of pro-empfion arising from entry in 
wajib-nl-ar/. — Question whether it has or has 
not been rebutted.) 

(’ll) 9 Ind Cas 839 (839) (Cal). 

(’13) 20 Ind Cas 810 (810) (Cal). 

(’21) AIR 1921 Oudh 116 (117). 

(’26) AIR 1926 All 153 (15.5). (But the question 
as to which of two wazib-ul-ar/es should be held 
to govern a case can bo re-opened.) 

(’26) AIR 1926 Oudh 460 (460, 461). 

(’26) AIR 1926 Oudh 143 (143). 

(’30) AIR 19.30 Oudh 330 (332). 

(’3.5) AIR 1935 Oudh 459 (460) : 11 Luck 397. 
[See (’86) AIR 1936 All 443 (449) : 58 All 889.)] 

10. (’18) AIR 1918 Mod 1 (I4,15):41 Mad 874 (FB). 
(’34) AIR 1934 All 890 (890). 

(’18) AIR 1918 Cal 979 (981, 982) : 45 Cal 286. 
(’37) AIB 1937 AH 290 (291). 

(’86) AIR 1936 All 119 (120). (Custom — Actual 
instances showing practice approved as facts — 
High Court is bound by lower Court’s finding if 
no error of law exists.) 


SeotioBB 
100 ft 101 
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Seotions of a certain practice.^^ But the question whether the facts found establish the essential 
100 ft 101 legal elements of custom can be gone into in second appeal.^^ Thus, the High Court 
Note 81 can see whether the number of instances adduced show invariability and ancient origin 
of the practice and whether they are reasonable and certain}^ 

As will be seen in Note 52 infra, even the findings of fact of the lower Appellate 
Court can be attacked in second appeal where they are based on no evidence, 
irrelevant*® or illegal evidence*® or on the misinterpretation of a document,*'^ or on a 
misconception of well-established principles of law,** or where the evidence does not 
warrant the finding arrived at.*® 

Where the lower Court has held that no question of custom is involved in the 


11. (*33) MB 1933 All 306 (307). 

(’36) AIR 1936 Nag 95 (97): I LB (1936) Nag 13. 
(Although legal iaforancee which flow from 
them may be questions of law.) 

12. (’97) ai Bom 110 (115, 116). 

(’38) AIR 1933 AU 806 (307). 

(’18) AIR 1918 Mad 1 (16) : 41 Mad 374 (FB). 
(’84) 7 Mad 8 (10, 16) (FB). 

(’08) 12 Gal W N 589 (542). 

(’18) AIR 1918 Gal 979 (982); 45 Gal 285. 

(’17) AIR 1917 Nag 147 (148). 

(’20) AIR 1920 Mad 277 (282). 

(’23) MR 1928 Oudh 102 (108). 

(’85) 8 Mad 464 (465). (So assumed.) 

(’27) AIR 1927 AU 201 (201, 202). 

(’81) AIR 1931 All 499 (503): 54 All 6 (SB). 

(’25) AIR 1925 Bom 380 (382). 

(’25) AIR 1925 Nag 179 (179). 

(’21) AIR 1921 Mad 694 (696). 

(’84) 10 Gal 138 (189). 

(’22) AIR 1922 Nag 52 (55): 18 Nag L R 163. 

(’28) AIR 1928 All 341 (841). 

(’26) AIR 1926 Bom 153 (154): 50 Bom 133. 

(’85) AIR 1935 Oudh 459 (460) : 11 Luck 397. 
(Whether the facts found in any given instance 
prove the existence of the essential attributes of 
a custom or usage is a question of law.) 

(’36) 160 Ind Gas 990 (992) (Nag). (Question whe- 
ther a customary right can be inferred from the 
evidence is one of law.) 

(’87) AIR 1937 Pat 458 (460). 

(’37) AIR 1987 All 290 (291). 

(’36) AIR 1936 All 119 (120). (Whether instances 
amount to custom is a question of law.) 

(’37) AIR 1937 Gal 245 (260) : I L R (1937) 2 Gal 
86. (Reasonableness of custom is a question of 
law and can be gone into in second appeal.) 

[See (’32) AIR 1932 Lab 274 (275) : 13 Lah 31 
(34, 35). (Finding on remanded issue as to pre- 
vailing or mercantile usage open to attack in 
second appeal.)] 

[See <dso (’98) 22 Bom 430 (437).] 

13. (’16) AIR 1916 Gal 67 (68). 

(’06) 29 Mad 24 (28). 

(’34) AIR 1934 All 890 (891). 

14. (’32) AIR 1932 Lah 61 (62). 

15. ('181 AIR 1018 Mad 1 (16): 41 Mad 374 (FB). 
ri3) 20 Ind Gas 810 (810) (Gal). (Inadmissible 

evidence.) 

(’18) AIR 1918 Gal 979 (981, 082): 45 Gal 285. 


(’99) 26 Gal 184 (187). (Exclusion of relevant evi. 
denco.) 

(’96) 23 Gal 427 (429). (Do.) 

(’26) AIR 1925 Bom 880 (882). (Do.) 

(’96) 23 Gal 179 (186). 

16. (’09) 2 Ind Gas 490 (491) (All). 

(’22) AIR 1922 All 241 (242). 

(’09) 3 Ind Gas 558 (659) (All). 

(’06) 28 All 698 (699). 

(’29) 116 Ind Gas 799 (800) (All). 

(’31) AIR 1931 All 104 (105): 58 All 308. (Appro- 
aching a question from a wrong standpoint, aud 
throwing burden wrongly, are also good grounds.)' 

17. (’22) AIR 1922 All 88 (89). 

(’28) AIR 1928 Oudh 269 (269, 270). 

18. (’97) 21 Bom 110 (116). 


19. (’09) 3 Ind Gas 6 (6) (AU). 

(’09) 4 Ind Gas 304 (306): 82 All 126. 

(’12 14 Ind Gas 12 (18) (Oudh). 

(’12) 15 Ind Gas 247 (248) (Oudh). 

(’14) AIR 1914 Gal 289 (289): 18 Gal W N 55 (57). 

(’16) AIR 1916 Mad 700 (702, 705): 39 Mad 664. 

(’16) AIR 1915 Mad 363 (867). 

(’14) AIR 1914 Oudh 336 (837). 

(’21) AIR 1921 Mad 694 (696). 

(’24) AIR 1924 All 477 (477). 

(’25) AIR 1926 All 718 (718). 

(’25) AIR 1925 Bom 880 (382). 

(’2.5) AIR 1925 Nag 179 (179). 

(’27) AIR 1927 All 201 (202). 

(’27) AIR 1927 AU 605 (607). 

(’29) AIR 1929 Mad 761 (754). 

(’24) AIR 1924 Pat 147 (167). (High Gourt can 
consider whether the kabuliyats have been pro- 
perly interpreted.) 

(’27) AIR 1927 All 471 (471). 

(’26) AIR 1926 All 216 (215). 

(’08) 30 AU 311 (313) (FB). 

(’07) 11 Gal W N 83 (84). 

(’ll) 9 Ind Gas 839 (839) (Gal). 

i'31) MR 1981 AU 683 (584). (Usage not pleaded 
with precision — Evidence vague and inconsi.s- 
tent — Finding may be upset.) 

(’39) AIR 1939 All 600 (501); 1989 B D 284 (234). 
(Finding that custom is not proved — High CoiicC 
can interfere on the ground that there is consi- 
derable evidence for existence of custom.) 

[See (’36) MB 1986 AU 448 (449) : 58 AU 889.] 
[But see (’88) AIR 1933 AU 608 (606).)] 
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case, it was held that the High Court can see whether such a question was involved «««*»>— 
or not.*® 100 iqI 

In the Punjab, a question of custom cannot be taken up in second apixjal Notes S1-4& 
without a certihcato under Section 41 clause (3) of the Punjab Courts Act, 1918, See 
also the undermentioned cases.^^ 

22. Failure to determine any iesae of law or usage having the force of 
law. — Failure to determine an issue of law or usage having tlie force of law is a 
ground of second appealA 

23. Errors or defects in procedure— General— Clause (c).— Section 99 ante, 
which applies to appeals from original decrees, provides that no decree shall lie 
reversed or varied on account of any error, defect or irregularity not affecting Jie 
merits of the case. In other words, where an error or defect could not or does not 
affect the merits of the case, the Appellate Court cannot upset the decision of the 
original Court,* Section 100 clause (c) provides that an error or defect in procedure which 
is substantial enough to have possibly produced an error or defect in the decision of 
the case on the merits is a ground of second appeal.* The reason for the difference 
between the two Sections lies in the fact that a Court of second appeal cannot go into 
a question of fact as the first Appellate Court can, and that without doing so, it 
would not be possible to say in any given case whether the error or defect does or does 
not, in fact, affect the decision of the case on the merits. 

The word ‘procedure’ as used in this clause must be understood in its most 
generic sense, including all the rules contained in the Civil Proce<iuro Code or any 
other law regulating the investigation of cases by the Civil Courts.* An erroneous 
fitiding of fact is a different thing from an error or defect in procedure^ and the fact 
that the lower Appellate Court believed witnesses on the one side in preference to 
those on the other is not an error of procedure^ even it the reasons tliorofor are had." 

The following are examples of errors in procedure — 

(i) Basing the decision against the admission of jpartios*^ or on a ix>int not 


20. (’25) AIR 1925 Lah 82 (82). 

21. (’14) AIB 1914 Tiah 422 (423). (A question 
of custom cannot be taken up in second appeal 
without the required certificate.) 

(’33) AIR 1933 Lah 115 (IIC). 

(’28) AIR 1923 Lah 58 (54). ((lift — I’ower of — 
By custom— Oortifleate nece.ssary.) 

(’22) AIR 1922 Lah 42(; (427) : 3 Lah 344. (In 
second appeal the question of custom must be 
confined to that set out in the certificate granted 
by the lower Appellate Court.) 

(’15) AIR 1916 Lah 351 (351): 1915 Pun Re No, 
110. (The question of valid necessity m,ay be one 
of law or of customary law or one of fact accord- 
ing to the peculiar circumstances of each case.) 

(15) AIR 1915 Lah 403 (404) : 1916 Pun Re No. 
34. (Where the question raised is whether the 
validity or existence of a custom wa.s a question ' 
properly before the lower Appellate Court — Cer- 
tificate not necessary.) 

(’25) AIR 1925 Lah 82 (82). (When the lower 
Appellate Court holds that no question of cus- 
tom is involved in a case and rejects an applica- 
tion for a certificate to enable the appellant to 
file a second appeal, it is open to the second 
Appellate Court to hold that a question of cus- 
tom is involved and to remand the case to lower 


Court to consider whether the certificate can 1« 
granted.) 

(’14) AIB 1914 Lah 247 (248): 1915 Pun Ko No. 
19. (It is only in those cases where the conten- 
tion is that the custom alleged is invalid or that 
a particular custom docs oi docs not exist that 
a certificate is necessary.) 

(’24) AIR 1924 Lah 455 (455, 456): 5 Lah 268. 
(’24) AIR 1924 Lah 263 (263). 

(’21) AIR 1921 Lah 77 (78): 2 Lah 348. 

(’38) AIR 1938 Lah 191 (192, 193). 

Note 22 

1. (’68) 5 Bom H C R A 0 57 (69). 

(’25) AIB 1925 Oudh 384 (385). 

Note 23 - 

1. See Section 99 and Notes thereto. 

2. (’86) 7 All 649 (669) (PB). (Per Mahmood, J.) 
(’02) 6 Cal W N 186 (188). 

(’17) AIR 1917 Cal 678 (573). 

3. (’86) 7 All 649 (667). (Per Mahamood, J.) 

4. (’29) AIR 1929 P C 190 (193): 56 IndApp280: 
26 Nag L R 121 (PC). 

(’91) 18 Col 23 (30): 17 Ind App 122 (PC). 

5. (’24) AIR 1924 Oudh 265 (266). 

8. (’72) 18 Suth W R 110 (110, 111). 

7. (’17) AIR 1917 Lah 297 (800) : 1917 Pun Ro 
No. 106. 
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raised by them and as to igrhich no evidence has been adduced.^ 

(a) Basing the decision on the report of a commissioner to whom no regular 
commission was issued* or determining a case without awaiting the 
return of a commission regularly issued.** 

( Hi) Trying together distinct and independent causes of action,** 

( iv) Allowing a party to change the nature of his case in the lower Appellate 
Court.** 

( v) Disposing of an appeal after the party is dead.** 

(vi) Rejecting an appeal on the ground that no appeal lies.** 

(vii) Dismissing an appeal for deficient court-fee without giving the party an 
opportunity to make good the deficiency** and directing the party after 
the disposal of the appeal to pay oourt-feo.** 

(viii) Rejecting the commissioner's report without directing further enquiry 
in a case requiring inv^tigation,** or without giving the commissioner an 
opportunity to meet the objections.** 

( ix) Admitting a review without enquiry as to the existence of the grounds 
therefor.*® 

( x) The lower Appellate Court requiring a standard of proof higher than that 
laid down by Section 3 of the Evidence Act.*® 

See also Notes 25 to 27 below. 


24. The errora or defects must he sabstantial and must be such as to 


possibly produce error or defect in the decision on the merits. — An error or 
defect in procedure will not be a ground of second appeal unless it is substantial and 
unless it is likely to have caused an error or defect in the decision of the case on the 
merits.* Thus, the judgment of the lower Appellate Court which is meagre and not in 
accordance with the rules is an irregularity ; but unless the error is substantial and 
capable of affecting decision on the merits i. e., unless it can bo shown that the said 
Dourt failed to apply its mind properly to the case or to the evidence or that the 
appellants are prejudiced in any way, the error will not bo a ground of second appeal.* 


«. (’04) 1 All L Jour 637 (640): 29 Bom l:21Ind 
App 164 (PC). 

<’10) 6 Ind Cas 1010 (loll) (Lab). 

(’18) AIR 1918 Loct Bur 69 (70). 

(’24) AIR 1924 Pat 341 (342). 

9 . (’22) AIR 1922 Lab 47 (49): 3 Lab 209. 

10. (’94) 16 All 342 (343). 

11. (’68) 10 Sutb W R 279 (279). 

12. (’79) 4 Cal 46 (50). 

13 . (’29) AIR 1929 Lab 119 (119). 

14 . (’04) 8 Cal W N 64 (65). 

15. (’70) 5 Mad II C R 330 (333). 

16 . (’85) 7 All 628 (533, 534). 

17 . (’17) AIR 1917 Cal 673 (57.9). 

[See (’88) AIR 1938 Pat 569 (670) : 17 Pat 358. 
(Judge not accepting evidence of Commiaeioner 
not report submitted by bim and refusing to 
call further Commissioner’s report — Failure to 
do so does not amount to error of law, when 
both sides bave given evidence on tbe point.)] 

38. (’20) AIR 1920 Cal 863 (864, 865). 


[See (’94) 21 Cal 504 (512): 21 Ind App 39 (PC). 
(But disregarding an amin’s second report is 
not a substantial defect or error in procedure.)) 

19. (’76) 25 Sutb W R 824 (825). 
f’78) 20 Sutb W R 84 (85, 86) (F B). 

(’75) 24 Sutb W R 186 (188). 

20. (’87) 1937 Mad W N 188 (189). 

Note 24 

1. (’71) 15 Sutb W R 8 (8). 

(’73) 19 Sutb W R 430 (431). 

(’74) 6 N W P H C R 101 (103). 

(’74) 6 N W P H C R 114 (117). 

(’74) 21 Sutb W R 67 (69). 

(’86) 8 All 111 (116). 

(’29) AIR 1929 Pat 609 (612) : 9 Pat 408. 

(’16) AIR 1915 Bom 68 (71) : 89 Bom 149. 

(’37) AIR 1937 All 106 (107). 

[But see (1860) 8 Moo Ind App 199 (220) (P C). 
(If any irregularity bas been committed at tbc 
instance of an appellant or with bis consent 
be bas no just ground of complaint in appeal.)) 

2. (’18) AIR 1918 Mad 811 (812). 
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In the follo\7ing cases of errors or defects, it has been held that no second appeal will SeotiOM 
lie, unless it is show^ that they have affected the decision on the merits — 100 ft 101 

( i) Basing decision on evidence recorded in another suit without recording 24 

reasons therefor.® 

( ii) Making a mistake regarding the applicability of a rule of law. ‘ 

( Hi) Misjoinder® or non-joinder® of parties. 

( iv) Misjoinder of claims or causes of action.^ But where an objection on the 

ground of misjoinder of causes of action taken in first appeal is allowed 
and the suit is dismissed, a second appeal will lie.® 

( v) Omission to frame issues.® 

(vi) Failure to take down the deposition of a witness in the inanne * 

prescribed.^® 

(vii) An irregular order of remand.'^ 

(via) Where a big suit was taken up after Court hours and on defendants* 
vakil not being prepared to cross-examine the plaintiffs* witnesses the 
suit was decreed, the High Court declined to intertoro in second appeal 
in the absence of an affidavit in the lower Appellate Court explaining 
the facta and showing how the appellant was prejudiced.^® 

The following errors or defects have been held to be no grounds of second appeal 
as they are not capable of affecting the decisions on the merits — 

(i) Omission to write a judgment with reasons for the decision before the 
decroe.is passed.^® 

( ii) Omission to write judgment till after the decree is passed.^** 

(Hi) Basing decision on evidence recorded by predecessor-in-office.'® 

(iv) Admitting document insufficiently stamj^d.'® 

(v) Admitting secondary evidence of a lost deed not stamped.'^ But whore a 

copy of the deposition of a dead person in a previous suit was admitted 
without proof that the copy was a correct one and wliere the original 
deposition was not in the records of the previous suit, it was held that 
such admission was a ground of second appeal especially when great 
weight had been attached to such evidence.'® 

(vi) Omission to draw the witnesses’ attention to previous contradictory 

statements.'® 

3. (’78) 2 (38). 

4. (1862) 1862 Suth W R 16 (16. 17) (F B). 

(’66) 5 Suth W R Misc 29 (29, 30). 

5. (’72) 18 Suth W R 313 (314). 

(’31) 3 Mad 359 (363). 

(’17) AIR 1917 Lah 96(96): 1916 Pun Re No. 18, 

(’70) 2 N W P II 0 R 443 (444). (Mifijoindor of 
parties by itself — Not affecting merits — No 
second appeal.) 

(*74) 22 Suth W R 288 (288). 

(’77) 3 Cal 26 (29). (Non-joinder— Not affecting 
merits.) 

7. (1864) 1 Suth W R 114 (114). 

’29) AIR 1929 All 148 (149). 

(*73) 20 Suth W R 240 (241). 

(’71) 16 Suth W R 16 (16) : 13 Moo Ind App 
573 (PC). 

10. (*72) 18 Suth W R 112 (113). 

(*86) 7 All 191 (198, 194). 


(’73) 20 Suth W R 188 (188). 

(’70) 13 Suth W R 234 (235). 

(’72) 17 Suth W R 465 (466). 

[Sec (’85) AIR 1935 Mad 707 (708.) (Order of 
remand based on inisapprebeusion tbat lovrer 
Court had not taken evidence in case while in 
fact it had — Order set aside in second appeal.)] 
[But see (1860) 6 Suth W R 47 (47).l 

12. (’17) AIR 1917 Mad 408 (409). 

13. (’66) 4 Bom H 0 R A 0 105 (108). 

14. (’66) 4 Bom H G R A G 109 (109). 

15. See Order 18 Rule 15. 

[<8«« also (’66) 4 Bom H G R A C 98 (103). (Case 
dealing with examination of witnesses on the 
transfer of suit.)] 

16. (’75) 23 Suth W R 170 (170). 

17. (’73) 20 Suth W R 63 (68). 

18. (’74) 21 Suth W R 267 (267). 

19. (’76) 24 Suth W R 312 (318). 
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Sections 
100 ft 101 
Notes Sft-25 


( vii) Befusiug to idlow local investigation when both parties have gone into 
evidence.^” 

( via) Omission to employ a regular ofScer of Court for making local enquiry.^' 
Where the appointment of an amin as commissioner to effect partition 
was ac(iuiosced in, in the first Court, no objection to such appointment 
should bo allowed to be taken in appeal. The allowing of such an 
objection in first appeal was held to be a ground of second appeal.^^ 

{ ix) Hearing an appeal before the date fixed in the presence of the pleaders 
of the parties.^^ 

(x) Committing an error as to valuation not affecting the jurisdiction.^* 

The following have been held to be no errors or defects in procedure, much less 
substantial errors or defects — 

( i) Omission to make specific mention of a document in the judgment.®’ 

(ii) Refusal by the lower Appellate Court to take notice of a question not 
raised in the memorandum of appeal.®® On the other hand, it the lower 
Appellate Court takes up any such question, it will be a ground of second 
appeal.®^ 

( Hi) Dismissing a suit for misjoinder of parties.®® 

( iv) Making a mistake in the matter of accounts®® or making a mistake in the 
calculation of the claim decreed.®® 


2S. Omififilon to frame or try IsBues of facts properly. — An omission to 
frame proper issues is an error or defect in procedure, and if it would have possibly 
affected the decision on the merits, it would be a ground of second appeal.^ Where, 
however, the lower Court framed wrong issues but the findings were what they would 
have been if the correct issues had been framed, the High Court will not interfere 
inasmuch as the decision of the case on the merits has not boon affected.® 

Similarly, an objection that a matter was not raised in the pleadings and did not 
properly form the subject of an issue, will not be allowed to be taken in second appeal 
when the parties had let in evidence on the point and the matter had been argued in 
the lower Courts and no prejudice was established.® 

The failure to try, determine and decide a material issue is a good ground of 
second appeal.* 


20. (’03) 30 Cal 536 (637). 

21. (’67) 8 Suth W R 6 (7). 

22. (’81) 7 Cal 318 (321). 

23. (1864) 1 Suth W B 246 (246). 

24. (’68) 10 Suth W R 32 (33). 

(’68) 6 Bom H C R 1.53 (156). 

(’01) 24 Mad 43 (46). 

(’26) AIR 1925 Rang 66 (67) : 2 Rang 462. 

25. (’12) 13 Ind Cas 495 (495): 15 Oudh Cas 122. 

26. (’19) AIR 1919 Mad 130 (132). 

27. (’21) AIR 1921 Lah 228 (229). 

28. (’78) 20 Suth W R 147 (148). 

29. (’74) 22 Suth W R 310 (310, 311). 

30. (’76) 25 Suth \V R 63 (64). 

Note 25 

1. (’32) AIR 1932 P C 28 (30) : 59 Ind App 29 
(P C). (A finding of fact baaed on failure to 
discharge onus by party on whom onus was 
wrongly cast is not a finding on positive evi- 
dence and is not binding in second appeal.) 


(’74) 22 Suth W R 31 (32). 

(’32) AIR 1932 Cal 351 (353). (Finding of fact 
arrived by wrongly placing onus can be chal- 
lenged.) 

(’20) AIR 1920 Lah 322 (322). 

(’66 11 Moo Ind App 25 (27) (P C). 

(’70) 13 Moo Ind App 573 (683) (P C). 

(’96) 1896 All W N 104 (104). 

[See also (*37) AIR 1937 Sind 263 (270).] 

2. (’97) 21 Bom 325 (327). 

[See also (’71) 15 Suth W R 16 (16) : 13 Moo 
Ind App 573 (PC). (Omission to settle the issue 
— But no consequent failure of justice.)] 

3. (’26) AIR 1926 Mad 1.56 (156). 

(’31) AIR 1931 Lah 220 (221). (Wrong allocation 
of onus not preventing production of evidences 
— Finding cannot be challenged.) 

4. (’67) 8 Buth W R 838 (888). (Question of 
possession.) 

(’67) 8 Suth W B 477 (478). 
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26. DefeotiYe Jad^meilt. — Parties to a suit are entitled to the benefit of a 
proper discussion of the materials on record based u^xin a correct view of the law 
applicable to them.^ In this view the Code has in 0. 41 R. 31 prescribed that the 
judgment of the Appellate Court shall be in writing and shall state — 

( a) the points for determination ; 

(b) the decision thereon ; 

( c) the reasons for the decision ; and 

(d) where the decree appealed from is varied or reversed, the relief to which 

the appellant is entitled. 

A judgment of the first Appellate Court which does not contain the said paiti- 
culars is no judgment at all and will be set aside in second appeal.^ Tims, where a sidt 
was dismissed arbitrarily on the ground that the subject-matter involved was very small, 
the dismissal was set aside in second appeal.'** Similarly, where the lower Appellate 
Court reversed the decision of the first Court merely saying that the evidence was 
meagre, a second appeal was held to lie.'* But the mere fact that the judgment does 
not deal with all the evidence® or all the circumstances** relied ui3on by the first Court, 
or the fact that the discussion of the evidence is unsatisfactory,^ or that the judgment 
contains certain mis-statements,® or that the judgment is written in a few lines,** is not a 


(71) 16 Suth W R 49 (60). 

(71) 16 Suth W R 160 (151). (But an omission 
to try any point from mistake, tho non-dccision 
on that point forms no good ground.) 

(72) 17 Suth W R 279 (280). 

(75) 28 Suth W R 1G6 (167). 

(’81) 7 Cal 148 (150). 

(’88) 1888 Unrop Print Judgt., p. 47. 

(’88) 1888 Unrep Print Judgt., p. 146. 

(’92) 16 Bom 545 (647). 

(’93) 1893 Unrep Print Judgt., p. 15. 

(’93) 1893 Unrep Print Judgt., p. 175. 

(’95) 17 All 117 (120). 

(’20) AIR 1920 Lah 322 (322). 

(’20) AIR 1920 Pat 369 (362). 

(’24) AIR 1924 Nag 91 (94) : 20 Nag L R 17. 

(’31) AIR 1931 Rang 312 (313, 314). (Issue of fact.) 
Note 26 


1. (’08) 11 Oudh Cas 264 (266, 267). 

[See (’35) AIR 1935 Mad 803 (807); 58 Mad 893 
(FB).] 

2. (’ll) 11 Ind Cas 915 (915) (Rtng). 

(’12) 16 Ind Gas 382 (383) (Cal). 

(’10) 5 Ind Cas 829 (830) (Mad). 

( 08) 31 Mad 469 (470, 471) (F B). 

(’09) 2 Ind Cas 404 (404) (Cal). 

(’87) 9 All 26 (27, 28). 

(’23) AIR 1923 Cal 278 (278). 

(’84) 10 Cal 932 (935). (Omission of reasons for 
the finding.) 

(T7) air 1917 Pat 443(446). (A finding that “on 
a consideration of all the circumstances of the 
case” the suit is barred by limitation is defective 
and unsatisfactory.) 

(’27) AIR 1927 Oudh 95 (96) : 29 Oudh Cas 330 : 
1 Luck 458. (Mere general statement that on a 
perusal of all the evidence the Court is satisfied 
about a conclusion, is not sufficient judgment.) 

(’09) 1 Ind Cas 206 (206) (Gal). (Appellate Court 
not considering the evidence dealt with by tho 


Court of first instance.) 

(’23) AIR 1923 Pat 275 (276). 

(’76) 23 Suth W R 266 (268). (Pronouncing first 
Court’s reasons to bo good without going into 
the merits of the case and recording its view of 
evidence.) 

(’07) 11 Cal W N 112 (116). (Judgment without 
reasons.) 

(’16) AIR 1916 Upp Bur 9 (11) : 2 Upp Bur Rul 
92. (Judgment involving decisions of facts — 
Reasons have to bo given.) 

(’38) AIR 1938 Pat 830 (332). (Appellate Courf.^ 
judgment not dealing with merits of case in ac- 
cordance with law — Judgment can bo set asidii 
in second appeal.) 

(*38) AIR 1938 Pat 009 (610). (Lower ApiK*llatc 
Court dismissing appeal, simply ri'iterating find- 
ings of trial Court without any discussion of evi- 
dence — Judgment is* not proper.) 

(’37) AIR 1937 All 284 (285). (Application for 
adjournment by appellant’s xd^adcr — Court dis- 
missing application and also appeal without pro- 
nouncing judgment on merits — Judgment is 
vitiated — - Appeal cannot be dismissed for want 
of prosecution merely because appellant or his 
pleader is unable to argue the appeal.) 

(’87) AIR 1937 Mad 282 (283) : I LR (1937) Mad 
299. (Finding by Appellate Court in reversal of 
trial Court’s decision without giving reasons 
and without discussing evidence, only reason 
given being that evidence is not satisfactory.) 

3. (’17) AIR 1917 Lah 210 (210). 

4. (’25) AIR 1925 Cal 408 (410). 

5. (’25) AIR 1925 Cal 993 (994). 

(*22) AIR 1922 Lah 140 (141). 

6 . (’25) AIR 1925 Oudh 313 (314). 

(’15) AIR 1915 Cal 99 (99). (Not disposing seria- 
tim of all the reasons given by the first Court.) 

7. (’16) AIR 1916 Mad 468 (464). 

8. (’27) AIR 1927 Mad 1181 (1188). 

9. (’39) AIR 1939 Pat 267 (268). 


Sections 
100 ft 101 
Note 26 
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ground of second appeal if it does not affect the decision on the merits. Similarly the 
fact that the reasons for differing from the lower Court’s judgment are not specifically 
stated in the judgment, is not in itself a ground of second appeal where the reasons are 
evident and it is otherwise clear that the evidence has been considered in arriving at 
the finding.'® 

The following have also been held to be defects in judgment which will justify 
a second appeal — 

(i) Where the judgment is uncertain in its meaning." 

(ii) Where from the judgment it is difficult to discover what the conclusions 
are which have been arrived at on evidence.'* 

(in) Where a finding is vague and indefinite'* or not legal.'* 

(iv) Where the decision of a lower Appellate Court is based on an objection to 

court-fee taken for the first time before it.'* 

( v) Where additional evidence is admitted in appeal without recording reasons 

as required by 0. 41 E. 27.'® 

27. Admission or rejection of evidence. — The admission and rejection of 
documents is a matter of procedural law. In this sense the admissibility of evidence 
is question of law' and an error or defect therein is a ground of second appeal,* provi- 
ded it is one which may possibly have affected the case on the merits.® Thus, where 
the objection to the admission of evidence is based on a formal defect,* or where the 
lower Court has arrived at the decision independently of the evidence wrongly 
admitted,^ the High Court will not interfere in second appeal. Nor will it interfere 
where the improper admission of evidence objected to was due to the conduct of the 
party complaining of it.® 


BedtionB 
100 ft 101 
NotoB 20-27 


10. (’69) n Suth W R 272 (273). 

(’75) 24 Suth W R 296 (296, 297). 

(’16) AIR 1916 P G 126 (128) : 43 Cal 1104 : 43 

Ind App 172 (P C). (Case of the lower Appellate 

Court seeing no reason for differing from the 

conclusions of the trial Court.) 

(’72) 18 Suth W R 473 (473). (Do.) 

(’86) 12 Cal 199 (203). 

(’74) 21 Suth W R 260 (261). (Reasons for believ- 
ing witnesses not given.) 

(’66) 5 Suth W R 178 (178). 

11. (*14) AIR 1914 Cal 784 (784). 

12. (’24) AIR 1924 Mad 710 (711). 

13. (’25) AIR 1925 Lab 357 (358). 

14. (’26) 92 Ind Cas 30 (30) (Mad). 

15. (’74) 22 Suth W R 433 (434). 

16. (’25) AIR 1925 Cal 98 (100). 

[See (’88) AIR 1988 Bind 198 (200). (Additional 
evidence admitted by lower Appellate Court in 
total disregard of 0.41R. 27 — Second appeal — 
Maintainability of.) ] 

Note 27 

1. (’18) AIR 1918 P C 92 (94) : 46 Cal 189 ; 45 
Ind App 183 (P C). 

(*22) AIR 1922 Oudh 08 (98). 

(’26) AIR 1926 Cal 727 (727). 

(’37) AIR 1937 Rang 225 (225). 

(’35) 89 Cal W N 311 (313). (When the finding is 
based really on other evidence, and the inadmis- 
sible evidence is only used for the purpose of 
further support, that does not vitiate the finding 
or necessitate a remand.) 


(’35) 89 Cal W N 277 (280). (A finding based on 
evidence which is not legally admissible in evi- 
dence is not binding in second appeal.) 

[See (’36) AIR 1936 P C 258 (259) (P C). (Find- 
ing of fact — Question as to use of document 
as secondary evidence is not one of fact but of 
procedure.)] 

2. (’83) 7 Bom 123 (124). 

(’89) 16 Cal 753 (755) : 16 Ind App 125 (P C). 
(Admission of secondary evidence.) 

(’16) AIR 1916 Cal 691 (692). (Receiving docu- 
ment assuming it to be public document.) 

[See also (’68) 9 Suth W R 517 (517).] 

3. (’75) 24 Suth W R 392 (893). 

[See also (*34) AIR 1934 Cal 269 (270). (Additional 
evidence by lower appellate Court not affecting 
right decision — High Court will not interfere.)] 

4. (’75) 7 N W P H 0 R 124 (126). (Document 
not sufficiently stamped.) 

(’26) AIR 1926 Cal 988 (990). 

(’36) AIR 1936 Lah 788 (789). (Document not 
properly tendered in evidence.) 

[Sec (’39) AIR 1939 Nag 220 (221). (Document 
not duly stamped admitted — S. 36, Stamp 
Act, comes into play.)] 

5. (’81) 7 Cal 293 (296). 

(’34) AIR 1934 Pat 55 (56). (Case under Sec. 1C7 
of the Evidence Act.) 

(’34) AIR 1934 Nag 124 (126). 

(’80) AIR 1980 Lah 1067* (1068). 

6. (’81) AIR 1931 Cm 480 (480). (Insufficient! v 
stamped pro-note admitted without objection.) 
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The improper rejection of evidence is ah error in procedure which ordinarily is 
likely to afifect the decision of the case on the merits, and is therefore a good ground 
of second appeal.^ But where such a ground is taken, it will not be sufficient to merely 
file an affidavit stating that an oral request was made to examine witnesses and tfiat 
it was refused. There must have been a written application made to the lower Court 
to that effect.® Where the first Court has recorded that a party lias closed his case, 
or has made an admission, he cannot urge in appeal that the Court has refused to 
record the whole of his evidence without conclusively proving that the record is 
wrong.® Nor can he urge a plea that the lower Court has wrongly rejected evidence 
where such rejection was due to his own conduct.^® 


28. Question of law, question of fact and mixed questions of law and 
fact — General* — It has already been observed in Note 2 above that a second 
appeal will lie on the ground of an error of law or procedure and that it will not lie 
on any question of fact. Questions of law and fact are sometimes difficult to dis- 
entangle.^ But broadly speaking, a question of fact may be defined as anything which is 
the subject of testimony, and a question of law as the general law of the land and 
general principles of law of which Courts will take judicial cognizance.® It will also bo 
advantageous, in this connection, to refer to the definition of “fact** in the Evidence 
Act, 1872. Under Section 3 of that Act, “fact** means and includes — 

1. any thing, state of things, or relation of things capable of lieing perceiveA 

by the senses ; 

2. any mental condition of which any jierson is conscious. 


A question whether any such fact exists or does not exist is a question of fact, 
and a finding thereon is a finding of fact.® 


7. (’10) 8 Ind Gas 990 (991). (Failure to oxamine 

WlfflPfiQPft I 

(’98) 20 dal 740 (743, 744). (Do.) 

(’73) 20 Suth W R 203 (204). (Do.) 

(’34) AIR 1934 Fat 43 (49). 

(’34) AIR 1934 Nag 44 (4S). 

(’33) ATR 1933 Sind 121 (122). (Omission by tho 
lower Court to give effect to an admission by a 
party to a suit.) 

(’24) AIR 1924 Pat 208 (208). (Refusal to admit 
docninont though produced at late stage.) 

(’76) 24 Suth W R 297 (297). 

(’08) 8 Gal L Jour 147 (151). (Refusal of docu- 
mentary evidence.) 

(’72) 17 Suth W R 161 (162). (Rejection of ovi- 
donee.) 

(’07) 11 Gal W N 230 (23S). (Refusing to accept a 
topographical survey map in tho absence of better 
evidence.) 

(’28) AIR 1928 Cal 408 (410). 

(’23) AIR 1923 Cal 378 (379). 

(’35) AIR 1935 All 293 (294). (Document rejected 
in appeal even though there was no objection 
to its admissibility in trial Court.) 

[But see (1865) 2 Mad H C R 418 (419). (Pro- 
bably tho rejection in this case did not affect 
the merits.)] 

8- (’69) 18 Moo Ind App 209 (225, 226) (P 0). 
(’70) 14 Suth W R 419 (420). 

8. (’14) AIR '914 Lah 207 (207). 

(’66) 5 Suth W R 196 (196). (Admission.) 


10 . (’76) 25 Suth W R .5.60 (551). 

(’38) AIR 1938 Sind 206 (209) : I L R 1939 Kar 140. 

Note 28 

1 . (’18) AIR 1918 P C 92 (93) : 46 Cal 189 : 45- 
Ind App 18 (P C). 

(’32) AIR 1932 Oudh 283 (284) : 7 Luck 116. 

(’27) AIR 1927 P 0 102 (104) : 54 Ind App 178 : 

8 Lah 573 (P C). 

(’22) AIR 1922 Oudh 98 (98). 

(’24) AIR 1924 Oudh 349 (351) : 27 Oudh Cas 89. 
(’17) AIR 1917 P C 77 (77) (P C). (Question of 
what constitutes exclusion from a joint estates 
may well in many cases be a question of law.) 
(’32) AIR 1932 Lah 328 (329). (Whether Ilimlu 
law or Succession Act governs a person — Question 
of law.) 

(’38) AIR 1938 Pat 413 (421) : 17 Pat 507. 

2. ]3cBt on Kvidence, page 19. 

3 . For instance of findings of faxtts^ see 
generally Notes 29 to 51 infra, and also the 
following cases : — 

(’31) AIR 1931 All 499 (601) : 54 All 6 (S B). 
(Whether inhabitants of a locality usually acted 
in a certain way.) 

(’32) AIR 1932 Lah 30 (31). (Whether promissory 
note was for cash consideration.) 

(’31) AIR 1931 Nag 182 (182) : 27 Nag L R 126. 
(Whether a house is for agricultural purposes.) 
(’89) 1889 Unrep Print Judgt.,page 37. (Whether 
transfer of property to the defendant was con- 
ditional on the validity of his adoption.) 


Ssotioiur 
100 ft 101 
Notes 27-^ 
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An inference of fact must be distinguished from an inference of law. Where, 
from evidentiary facts^ and documents* an inference is drawn as to the existence or 


(’22) 4 Lah L Jour 467 (459). (Finding that a 
gift was an absolute one.) 

(’29) AIB 1929 Oudh 88 (84) : 4 Luck 265. (Whe- 
ther document is benami.) 

(’31 188 Iiid Oas 440 (440) (Lah). (Do.) 

(’24) AIR 1924 Lah 39 (40). (Consideration.) 

(’12) 16 Cal W N 227 (230). (Inadequacy of the 
price if the consequence of the irregularity.) 

(’29) AIR 1929 Mad 259 (260). (Question whether 
grant was made to one not holding kudivaram.) 
(’14) AIR 1914 All 370 (370) : 36 All 256. (Grant 
by Government whether inconsistent with the 
general wishes and well-lieing of the village 
community.) 

(’81) AIR 1981 Pat 72 (76). (Question of inten- 
tion or knowledge of intention of parties to pre- 
emption.) 

(’81) AIR 1931 Lah 220 (221). (Whether shamilat 
is included in a sale.) 

(’31) AIR 1931 Oudh 424(425). (That transaction 
is one of sale in a pre-emption suit.) 

(’31) AIR 1931 Lah 618 (619). (Whether presump- 
tion arising from entry in riwajiam has been 
rebutted by evidence.) 

(’80) AIR 1930 Mad 569 (569). (Whether an 
estate is a jagir.) 

(’31) AIR 1931 All 388 (340). (Question of notice 
under Section 40, T. P. Act.) 

(’31) AIR 1931 All 556 (557). (Question of ac- 
crual of cause of action in a particular place.) 
(’31) AIR 1931 All 113 (119). (Whether two 
transactions are connected and inter-dependent.) 
(’39) AIR 1939 Lah 88 (89). (Question whether 
place is town or village is one of fact.) 

(’39) AIB 1939 Pat 269 (269). (Whether several 
holdings were amalgamated or not.) 

(’39) AIR 1939 Pat 218 (218). (Finding as to deli- 
very of possession.) 

(’39) AIB 1989 Lah 284 (285). (Question whether 
a copy of certain order was affixed on the court- 
house is one of fact.) 

(’36) AIR 1936 Cal 17 (18) : 62 Cal 979. (Question 
of promptness in sha ceremonies forpre-emp- 
tion under Mahomodan law.) 

(’35) AIR 1935 Rang 190 (190). (Jewish woman 
divorcing her husband — Question of alimony 
depends on personal law of Jews which is to 1^ 
ascertained as a question of fact upon the evi- 
dence adduced in that behalf.) 

(’36) AIR 1936 Cal 245 (246). (A finding on the 
question of title.) 

(’35) AIR 1935 Pat 42 (44). (Apportionment of 
compensation money among persons interested 
in land compulsorily acquired is a finding of fact.) 
(’37) 1937 Mad WN 1188 (1189). (No absolute rule 
of law that in no circumstances should waste 
lands belonging to a trust be given on per- 
manent lease — The question is one of degree 
depending on a number of circumstances and 
accordingly is a question of fact.) 

(*36) AIR 1935 Oudh 30 (33) : 10 Luck 250. 

(Question as to nature of gift.) 

(’86) AIR 1986 Mad 70 (70). (Whether inam 
register is right or wrong is question of fact.) 


(’35) AIR 1985 Mad 60 (62). (Whether there is 
irrevocable trust is question of fact.) 

(’35) AIR 1935 Lah 440 (440). (Question whether 
rate of interest is excessive.) 

(’86) AIR 1936 Cal 277 (279). (The question as to 
when the arrears of pay claimed by a person 
became due is one of fact.) 

(’36) AIR 1936 Lah 685 (687). (The circumstances 
in which the assured committed suicide is a 
question of fact.) 

(’35) AIR 1935 All 884 (885). (Question of inten- 
tion is one of fact.) 

(’86) 168 Ind Gas 93(94)(Mad). (A question whether 
the lands in suit form part of a person's inam 
lands.) 

(’38) AIR 1938 Rang 468 (470). (Question whether 
interest of guardian ad litem is adverse to minor.) 
(’84) AIR 1934 All 866 (868). (A finding that the 
funds with which the properties in dispute were 
purchased belonged to a certain person.) 

(’36) AIR 1936 Pat 476 (477). (Whether partner- 
ship is real or fictitious.) 

(’38) AIR 1938 Mad 25 (26). (The question whe- 
ther a certain payment was made by way of gift 
or by way of satisfaction of a debt is question 
of fact.) 

(’39) 181 Ind Cas 181 (182) (Oudh). (Whether 
transferee is bona fide transferee for consideration.) 
(’84) 15 Pat L T 596 (599). (Alienation whether 
gift or sale.) 

(’86) AIR 1936 Mad 506(608). (Hundi— Counter- 
manding payment is question of fact.) 

(’36) AIR 1986 Sind 99 (101) : 29 Sind L R 455. 
(Whether partnership numl^rs more than twenty 
and whether it is unregistered.) 

(’38) AIR 1938 P C 34 (35) ; 65 Ind App 93 : 
I L R (1988) Mad 551 : 32 Sind L R 328 (P C). 
(Finding that there was no express authority of 
the husband for adoption.) 

4 . (’18) AIR 1918 P 0 92 (93, 94) : 46 Cal 189 : 
45 Ind App 188 (P C). 

(’19) AIR 1919 Lah 221 (221). 

(’69) 11 Suth W R 278 (280). 

(’20) AIR 1920 Cal 361 (362, 363). (When from 
a certain set of facts a Court infers a lost grant, 
the decision is on a question of fact and not of 
law and cannot be challenged in second appeal.) 
(’28) AIR 1928 Lah 608 (609) : 9 Lah 298. (The 
inference that a document is not a fictitious 
transaction is a finding of fact.) 

’30) AIR 1930 All 218 (219). 

’25) AIR 1925 Pat 748 (750). (Inference of grant 
of easement from evidence.) 

(’20) AIR 1920 Cal 861 (362, 363). (Inference of 
grant from long user is a question of fact-— But 
see AIR 1928 Nag 87 Contra,) 

(’24) AIR 1924 Oudh 164 (164, 166). (Inference 
of gift being incomplete for want of acceptance.) 
(’28) AIB 1928 Nag 76 (78) : 23 Nag L B 156. 
(’81) AIR 1931 Nag 67 (67) : 27 Nag L R 8. 

[See also (’24) AIB 1924 Pat 806 (806).] 

5. (’26) AIR 1925 All 39 (40). 

(’26) AIR 1925 All 858 (354). 

(’26) AIB 1926 All 542 (548) : 48 All 688. 
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non-existence of another fact, then the inference is one of fact and the question as to 
the inference, a question of fact? But when the question is whether certain facts 
give to a legal right or liability, the inference is one of law, and the question of 
such inference, a question of lawJ Even an inference of fact must be drawn in a legal 
manner, i. e., in a m anner neither unreasonable nor illogical nor unwarranted by the 

(’23) AIR 1923 All 76 (76). (Inference of abandon- 
ment.) 


(’25) AIR 1925 Oudh 611 (612). 

<’18) AIR 1918 P G 92 (94) : 46 Gal 189 : 45 Iiid 
App 183 (P G). 

(’24) AIR 1924 Cal 662 (568) : 61 Gal 110* 

(’26) 99 Ind Gas 183 (184) (Oudh). 

(’16) AIR 1916 Pat 69 (60). 

(’30) AIR 1930 Pat 319 (320). (InferencQ from 
survey record of rights.) 

(*28) AIR 1928 P C 243 (245. 247, 248) : 55 Ind 
App 380 (PC). (Inference as to whether payment 
was made in time, drawn from jama wasul baki.) 
See also the cases in Note 29, Foot-note (1). 

6 . (’30) AIR 1930 Lah 1056 (1057). 

(’88) AIR 1938 Lah 367 (359). (Question whether 
a fact has been proved when evidence for and 
against has been properly admitted is a question 
of fact.) 

(*37) AIR 1937 Rang 225 (226). (The question 
whether the fact has been proved, when evidence 
for and against has been properly admitted, is 
necessarily a pure question of fact.) 

(’36) AIR 1936 Pat 96 (97). 

(’35) AIR 1935 Mad 70 (71).( A question of fact is 
nonetheless a question of fact if part of the 
proof depends upon inferences.) 

(’39) AIR 1939 Pat 218 (218). 

(’36) AIR 1936 Nag 186 (188). 

(•35) 39 Gal W N 888 (893). 

(’33) AIR 1933 All 603 (606). 

[See (*37) AIR 1937 Nag 230 (231, 282). (Infer- 
ences drawn from proved facts or admitted facts 
are not always questions of law.)] 

See also Note 29 below. 

7. See also Note 40 infra. 

(’25) AIR 1925 All 796 (797). 

(’18) AIR 1918 P G 92 (93) : 46 Cal 189 : 45 Ind 
App 183 (P C). 

(’32) AIR 1932 Oudh 51 (52). (Inference from 
facts on application of legal principles.) 

(’31) AIR 1931 Oudh 142 (143). (Proper legal 
effect of proved fact is a question of law.) 

(’31) AIR 1931 Oudh 19 (20) : C Luck 403. (Do.) 
(’31) AIR 1931 Lah 395 (396) : 12 Lah 741. (Do.) 
(’28) AIR 1928 All 381 (385). (Do.) 

(’31) AIR 1931 Pat 236 (238) : 10 Pat 264. (Whe- 
ther from proved facts, abandonment under Sec- 
tion 87 of Bengal Tenancy Act follows is a ques- 
tion of law.) 

(’31) AIR 1931 Bom 295 (296). (Goncossion by 
pleader — Binding nature — Question of law.) 

(’27) AIR 1927 P 0 102 (104) : 54 Ind App 178 
(P 0). (The question whether a tenancy is per- 
manent or precarious is one of legal inference.) 
(’96) 19 Mad 485 (493). (Inference of abandon- 
ment or loss of right.) 

(’24) AIR 1924 Gal 92 (95). (Legal standard of 
care required— >S. 151 of the Contract Act.) 
;(’07) 34 Cal 86 (40, 41). (Per Woodroffe, J. — 
Whether sale is binding on minor.) 


(*29) AIR 1929 All 872 (872, 873). (Inference of 
adequacy of consideration.) 

(’28) AIR 1928 Cal 315 (317) : 55 Cal 355. (Infer- 
once as to permanency of tenancy.) 

(’32) AIR 1932 Cal 198 (199). (Do.) 

(’32) AIR 1932 Cal 398 (400). (Do.) 

(’28) AIR 1928 Cal 891 (891). (Inference of aban- 
donment.) 

(’17) AIR 1917 Lah 439 (440) : 1917 Pun Re No. 
69. (Inference of acquiescence is a legal inference.) 
(’ll) 9 Ind Gas 41 (44) (Mad). (Inference if implied 
contract.) 

(’ll) 9 Ind Gas 394 (395) : 38 Cal 278. (Inference 
as to whether a person is a tenant.) 

(*03) 27 Bom 452 (463). (Inference as to proper 
custody of document.) 

(’25) AIR 1925 Nag 58 (58). (Conclusion that 
delay disentitles a person from claiming a parti- 
cular relief.) 

(’03) 25 All 1(17): 29 Ind App 203 (P C). (Inference 
of notice to principal from notice to the agent.) 
(’28) AIR 1928 Lah 720 (720). 

(’28) AIR 1928 Nag 87 (88) : 23 Nag L R 192, 
(Inference of grant from long user is one of law. 
But see A I R 1920 Cal 361 contra.) 

(’26) AIR 1926 Oudh 128 (130). (Whether an 
admission is conclusive evidence.) 

(’97) 21 Bom 91 (94). - 
(’26) AIR 1926 All 130 (134). 

(’27) AIR 1927 All 601 (601). 

(*29) AIR 1929 Nag 270’(271). 

’03) 5 Bom L R 225 (230). 

’24) AIR 1924 Pat 373 (374). (Inference as to the 
fixity of rent.) 

(*25) AIR 1925 Rang Ofi (68) ; 2 Rang 459. (Sale, 
what amounts to.) 

(’31) AIR 1931 Bom 371 (372. 376). (Inference 
from document and surrounding circumstances 
as to whether it amounts to a sale or a mortgage.) 
(’90) 13 Mad 47 (51). (Question of what passes at 
a sale in execution of a decree.) 

(’15) AIR 1915 Mad 208 (208) ; 12 Ind Caa 389 
(390) : 37 Mad 22. (Do). 

(’14) AIR 1914 Cal 305 (306). (Do.) 

(’26) AIR 1926 Mad 851 (851, 852). (Do.) 

(’30) AIR 1930 Lah 1060 (1060). (Reducing period 
of redemption — Question of law.) 

(’32) AIR 1932 Lah 56 (57). (Raising a legal pro- 
sumption as to extinguishment of mortgage 
when mortgagee purchasesoquity of redemption.) 
(’37) 170 Ind Cas 831 (832) (Lah). (Interpretation 
to bo placed on admitted facts is question of law.) 
(’39) AIR 1939 Mad 783 (786) : 49 Mad L W 664 
(668). (Inference from proved facts.) 

(’36) AIR 1936 P G 77 (81, 82): 03 Ind App 884 : 
17 Lah 644 (PC). (Legal effect of proved facts is a 
question of law). 
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Saotions facts from 'which it is drawn. If not so drawn, it is an error of law. The qnestioh, 
100 ft 101 thereforoi whether an inference of fact is reasonable or is warranted by facts, is also a 
Note 28 question of law? 

A mixed question of law and fact is one whore in order to give a finding 
thereon it is necessary to answer a question of fact and also a question of law. Thus, aa 
has already been seen in Note 21 ante^ where the question is whether a valid custom* 
exists, it is necessary to find, firstt that there were a number of instances in which 
a course of conduct was followed, and secondly^ that such instances are sufiScient 
to establish the legal elements of a custom, namely, reasonableness, certainty and 


(*88) AIR 1938 Bom 492 (494). (Proper legal infer- 
ence from proved facta is a question of law.) 

(*89) AIR 1939 Sind 97 (98) : ILB (1939) Kar 269. 
(Whether legal inferences arise from certain facts, 
whether conclusions in law arising from certain 
facts are or are not correct, are questions of law.) 

(’85) 18 Nag L Jour 172 (177). (Whether custom 
can be inferred from evidence.) 

(’88) AIR 1988 Lah 857 (359). (Proper legal effect 
of proved facts.) 

(’38) AIR 1938 Lah 180 (181). (Interpretation of 
facts found by lower Court.) 

(’37) AIR 1937 Rang 225 (225). (Legal effect of 
proved facts is question of law.) 

(’86) AIR 1936 Pat 136 (189). 

(’86) AIR 1936 Pat 384 (885). 

(’86) AIR 1936 Pat 572 (575). (Whether under 
given circumstances sale is void.) 

(’86) AIR 1936 Rang 383 (386). (Question of part- 
nership is legal inference to be drawn from proved 
facts and is matter of law.) 

(’86) AIR 1^86 Lah 104 (106). 

(’86) AIR 1936 Nag 95 (97) : ILR (1936) Nag 18. 
(Whether a usual practice prevails or not, and 
the length of its existence are questions of fact, 
although the legal inferences which follow from 
them may be questions of law.) 

(’89) AIR 1939 Pat 448 (449) : 18 Pat 571. (Infe- 
rence to be drawn from proved facts is question 
of law.) 

(’88) AIR 1938 Nag 522 (525). (Question of law 
arises only when ultimate inference from proved 
facts is itself a que.stion of law.) 

(’28) AIR 1928 P 0 243(245): 65Iud App380(PC.) 
[8ee (’87) AIR 1937 Oudh 801 (304). (Whether 
lower Courts drew correct inference from circum- 
stantial evidence is a question of law.)] 

8 . (*19) AIR 1919 P 0 60 (61) : 42 All 152 : 46 
Ind App 197 (P G). (Inference held not to be 
warranted by fact.) 

(’93) 20 Cal 93 (99) : 19 Ind App 228 (P C). (Do.) 

(’22) AIR 1922 Lah 892 (392) : 3 Lah 257. (No 
unwarranted inference — No error of law.) 

(*80) AIR 1980 Mad 449 (456) : 58 Mad 510 (SB). 
(Raising presumption where facts did not leave 
any scope for it.) 

(’03) 30 Cal 433 (438). 

(’04) 81 Cal 174 (177). (Inference not following 
from facts.) 

(’97) 24 Cal 826 (829, 830). (Inference not follow- 
ing from facts found.) 

(’17) AIR 1917 Cal 674 (675). (Non-drawing of 
inference warranted by facts.) 


(’21) AIR 1921 Bom 385 (388) : 46 Bom 1186. 
(Only possible inference not drawn.) 

(’27) AIR 1927 Lah 811 (812). (Facts not justify- 
ing inference of marriage.) 

(’23) AIR 1923 Lah 216 (218). (Inference not 
following from facts.) 

(’28) AIR 1928 All 381 (385). (Do.) 

(’28) AIR 1928 Lah 722 (723). 

(’29) AIR 1929 All 861(862). (Soundness of infer- 
ences.) 

(’29) AIR 1929 All 875 (876). (Court misdirecting 
itself on a matter of law in arriving at the find- 
ing.) 

(’29) AIR 1929 All 862 (863). (Applying a rule 
that no tenant can acquire easement.) 

(’25) G L R All 62 (62) (Rev). 

(’30) AIR 1930 Lah 667 (568) : 11 Lah 631. 

(’22) AIR 1922 Pat 607 (611) : 2 Pat 65. (Whe- 
ther, as a matter of law, an inference is justiffod 
by facts found.) 

(’70) 14 Suth W R 23 (24). (Erroneous manner 
of drawing inferences.) 

(’31) AIR 1931 Lah 136 (138) ; 12 Lah 270. (In- 
ference of fraud and prejudiee without proof of 
the same.) 

(’15) AIR 1915 Mad 80 (81). (Inference as to exer- 
cise of ordinary prudence.) 

(’09) 2 Ind Cas 148 (149) (Cal). (Question of cor- 
rect inference.) 

(’25) AIR 1925 Cal 761 (765). 

(’09) 36 Cal 1 (18) : 36 Ind App 195 (PC). (Consi- 
derations of law at every point in the reasoning 
not regarded.) 

(*78) 19 Suth W R 287 (288). (Inference not 
warranted by facts.) 

(’29) AIR 1929 Lah 198 (199). (Question whether 
inference of fact was properly drawn according 
to law can be raised in second appeal.) 

(’89) AIR 1939 Sind 97 (98); I L R (1939) Kar 269^ 
(Whether conclusions in law arising from facts 
are correct or not.) 

(’85) AIR 1935 All 1008 (1010). 

(’88) AIR 1988 Sind 206 (207) : I L B (1989) Kar 
110. (Legal inference drawn from facts can bo 
considered in second appeal.) 

(’38) AIR 1938 Sind 216 (216) : I LR (1989) Kar 
136. 

(’88) AIR 1938 Pat 147 (148). (Inference of cons- 
piracy not warranted by facts.) 

[See (’87) AIR 1987 Oudh 47 (61). (PresumpUon 
from proved facts.) 

(’37) AIR 1937 Pat 289 (292). (Misconduct - 
Inference from facts is question of law.) 
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ancient origin. The first is a question of fact and the second, one of law. The question 
of custom is, therefore, one of mixed law and fact.® Another example of a mixed 
question of law and fact is the question of adverse possession.^® A mixed question of 
law and fact will bo open to second appeal where the lower Appellate Court has 
committed an error on the matter of law involved in the mixed question of law and 
fact, but not if it has committed an error only on the matter of fact so involved.^^ 

For other examples of mixed questions of law and fact, see the undermentioned 

cases.^® 


20. Construction of documents. — The expression construction of a document* 
involves several questions — 

(i) The meaning of the words used which is a question of fact.^ 


(’37) AIR 1937 Nag 230 (231. 232). (Inferences 
from questions of fact are not always questions 
of law.)] 

See also Notes 29 and 53. 

9. See Note 21 above. 

See afso (’22) AIR 1922 Mad 290 (298). (Custom.) 

10. (’ll) 11 Ind Gas 185 (180) (Cal). (Adverse pos- 
session — Whether on the finding as to possession, 
the legal conclusion of adverse possession follows 
is a question of law open to second appeal.) 

(’36) AIR 1935 Oudh 387 (392) ; 11 Luck 82. 

(’36) AIR 1936 Lah 741 (742). 

(’37) AIR 1937 All 429 (431). 

11. See Note 21, ante. 

(’14) AIR 1914 All 617 (517) : 30 All 231. (Find- 
ing that land held revenue free is no longer part 
of mahal is mixed finding of fact and law.) 

(’30) AIR 1930 Gal 392 (396) : 57 Cal 25. (Reason- 
able and probable cause — Facts known or 
believed by the defendant — Whether he showed 
reasonable care in believing and acting as he did 
later can bo assailed in second appeal.) 

(’25) AIR 1925 Mad 768 (708). (Question whether 
a person is a partner or agent — Arrangement to 
share in profits — If inference of partnership 
follows therefrom is question of law.) 

(’39) AIR 1939 Oudh 210 (213) ; 181 Ind Gas 70 
(73). (Finding of Court as to existence of custom 
based upon wrong inference drawn from certain 
instances — Court not applying decisions of its own 
High Court — Finding can be interfered with.) 
[iSec also (’36) AIR 1936 Rang 262 (265). 

(’12) nindCas 303(304): 16 Oudh Cas 76. (Ques- 
tion whether a property was wakf property — 
User as public graveyard found— Whether this is 
sufliciout to establish wakf is a question of law.)] 
[But see (’29) AIR 1929 Lah 266 (267). (Which 
seems to suggest that a mixed question of law 
and fact is not open to second appeal. The pro- 
position is not correct as broadly stated.)] 

12. (’31) AIR 1931 Bom 430 (431). (Question of 
constructive notice.) 

(’34) AIR 1934 Pat 14 (15). (Question whether 
information given to police is directed against 
another.) 

(’31) AIB 1931 Cal 383 (384) : 58 Oal 269 (S fi). 
(Question of domicile under the Divorce Act.) 

(*31) AIB 1931 Sind 170 (173) : 26 Sind L B 493. 
(Question whether a Hindu can inherit to a 
Mahomedan father.) 


(’35) AIB 1935 All 1008(1010). (Whether partner- 
ship is dissolved.) 

(’35) AIR 1935 PCI (2): 13 Rang 03 (PC). (Qnes- 
tion whether misdescription in insurance policy 
is material.) 

(’35) AIR 1935 All 688 (589). (Whether certain 
land is part of occupancy holding is mi.xcd ques- 
tion of law and fact.) 

(’36) AIR 1930 Lah 629 (634): 17 Lah 737. (Ques- 
tion as to when causo of action arises.) 

(*36) AIR 1936 Pat 572 (576) : 15 Pat 561. (Whe- 
ther particular sale is void.) 

(’35) AIR 1935 Oudh 163 (104). (Question whether 
a certain land is governed by S. 4 (3) of the Oudh 
Rent Act.) 

(’35) AIR 1936 Cal 713 (715). (Question of notice 
is not a pure question of law.) 

(’36) AIR 1936 Lah 192 (193). (Validity of gift.) 
(’39) AIR 1939 All 163 (164): I LR( 1939) All 167. 
(Whether there has b^n a failure of justice is 
not a pure question of law.) 

(’36) AIR 1930 Lah 629 (634): 17 Lah 737. (Ques- 
tion as to when cause of action arose is mixed 
question of law and fact.) 

[See aZ.w(’36) AIR 1936 Oudh 143 (146) : 11 Luck 
481. (Finding that sale took place in execution 
of both decrees held not to bo a pure finding of 
fact.) 

(’35) AIR 1935 All 601 (501).] 

Note 29 

1. (’14) AIR 1914 Cal 836 (838, 839). (Meaning 
of words.) 

(’33) AIR 1933 Oudh 102 (103). (Do.) 

(’34) AIR 1934 Cal 461 (463) : 61 Cal 45. (Do.) 
(’28) AIR 1928 Oudh 121 (121). (Do.) 

(’26) AIR 1926 Lah 21 (22). (Do.) 

(’25) AIR 1926 Lah 150 (151). (Do.) 

(’31) AIR 1931 Bom 670 (573, 674). (Do.) 

(’23) AIR 1923 Lah 626 (627, 628). (Meaning of 
evidence mistaken — No second appeal.) 

(’22) AIR 1922 Cal 185 (186). (Meaning audeffecli 
of admission in document.) 

(’26) AIR 1926 Bom 493 (494). (Do.) 

(’73) 19 Buth W R 222 (223). (Meaning as to> 
supposed admission in evidence.) 

(’23) AIR 1923 Cal 358 (369). (Do.) 

(’ll) 10 Ind Cas 325 (327) (Cal). (Mistake as to 
meaning of some portion of the evidence in 
writing — No second appeal.) 

(’09) 1 Ind Gas 630 (684) (Cal). (Do.) 


Sections 
100 ft 101 
Notes 2S-S9 
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Note 80 


(a) Inference of fact from evidentiary documents, which is also a question ol 
fact.* 

(Hi) The legal effect of the words used in a document, which is a question of 
law.* It is in this aspect that a misconstruction of a document is regarded 


(’86) AIB 1936 Lab 902 (902). (Meaning of word 
*Maujudgi’ as usod in agreement.) 

(*36) AIR 1936 Cal 49 (60). (Misconstruction of 
the words of a document is not a question of law.) 
(•37) AIR 1937 Oudh 295 (297). 

(•36) AIR 1935 Lah 378 (379). 

(•36) AIR 1986 Lah 877 (878). (Whether the 
language used in an entry contains a distinct 
romise to pay — Question of fact.) 

See also (’36) AIR 1936 Pat 287 (288).] 

2 . See Note 28 above. 

(•23) AIR 1923 P C 187 (187) (P C). (Evidentiary 
value ) 

(•12) 14 Ind Cas 331 (332) (Lah). (Do.) 

(•30) AIR 1930 Lah 691 (691). (Do.) 

•12) 13 Ind Cas 206 (208) (Cal). (Do.) 

•12) 13 Ind Cas 425 (426) (Cal). (Do.) 

(’23) AIR 1923 All 442 (442. 443). (Do.) 

(•28) AIR 1923 Pat 154 (166). (Do.) 

(’26) AIR 1926 All 89 (40). (Do.) 

(•26) AIR 1926 All 642 (643) : 48 All 688. (Do.) 
(•31) AIR 1931 Nag 189 (190) : 27 Nag L R 213. 
(Inference of fact from document not involving 
question of construction.) 

(•26) AIR 1926 Lah 21 (22). (Do.) 

(•26) AIR 1926 Oudh 151 (152). (Construction of 
Commissioner's report.) 

(•13) 21 Ind Cas 641 (841) (All). (Do.) 

(•24) AIR 1924 Oudh 185 (186). (Do.) 

(•26) AIR 1926 All 353 (364). (Do.) 

(•26) AIR 1926 Oudh 611 (612). (Do.) 

(’26) AIR 1925 Pat 795 (796). (Do.) 

(•27) AIR 1927 Oudh 641 (642). (Do.) 

(’28) AIR 1928 Oudh 18 (19). (Do.) 

(’09) 3 Ind Cas 173 (173, 174) (Cal). (The con- 
struction of the deposition of a witness is what 
the Court thinks proved by it. It is a misappli- 
cation of the term to speak of it as a construc- 
tion, so as to make it a question of law.) 

(’30) AIR 1930 Lah 691 (691). (Interpretation of 
document which is not a document of title.) 
(’30) AIR 1930 Lah 1056 (1057). (Do.) 

(’31) AIR 1931 Lah 417 (417). (Interpretation of 
post card as to fact of suretyship.) 

(’30) 124 Ind Cas 26 (26) (All). (Interpretation of 
settlement record as to pedigree.) 

(’80) AIR 1930 Pat 319 (320). (Inference drawn 
from survey record as to relationship of land- 
lord and tenant.) 

(’34) AIR 1934 Lah 291 (292). 

(’84) AIR 1934 All 709 (710). 

(’83) AIR 1933 P C 171 (176) : 60 Ind App 231 : 
29 Nag L R 210 (P C). (Unless there has been 
misconstruction, mistaken inference from docu- 
ments is an error not of law but of fact.) 

(’34) AIR 1934 P C 6 (7) : 61 Ind App 93 : 13 Pat 
254 (P C). 

(’34) AIR 1934 P C 112 (113) : 61 Ind App 163 ; 
57 Mad 652 (P C). 

(’38) AIR 1938 Cal 690 (692). (Construction of 


dakhila with regard to question of splitting up 
of joint tenancy.) 

(’38) AIR 1938 Lah 446 (446, 447). 

(’37) AIR 1937 Sind 61 (52, 56) : 80 BindLR371. 
(Mistake in drawing inference from document is 
not an error of law.) 

(•37) AIR 1937 Pat 414 (416). (Construction placed 
by lower Court not unreasonable — No interfer- 
ence in second appeal.) 

(’37) AIR 1937 Oudh 370 (372). (Unless instru- 
ments of title are involved, finding of fact of 
Court of first appeal cannot be questioned in 
second appeal though documentary evidence has 
to be considered.) 

(’37) AIR 1937 Oudh 226 (229). 

(’39) AIR 1939 Mad 564 (568). (Inference from 
documents on which finding is based.) 

(’36) AIR 1936 Oudh 201 (201, 202). (Pukhtadari 
khewat is not an instrument of tiilo — Even if 
misconstrued, no second appeal lies.) 

(’36) AIR 1936 Pat 129 (180). (Construction of 
documents which are not documents of title.) 
(’39) AIR 1939 Mad 664 (568). (Inference drawn 
from documents on which finding based is a 
question of fact.) 

(’85) AIR 1935 Lah 115 (116). (Interpretation of 
decree which is not a document of title.) 

(’36) AIR 1936 Cal 282 (284). (Misconstruction of 
a document, which is only a piece of documen- 
tary evidence, does not raise a question of law.) 
(’84) AIR 1934 Lah 406 (407). 

(’28) AIR 1928 P C 243 (247) : 55 Ind App 380 
(PC). (Mere fact that a writing had to be read and 
understood in order to determine the question as 
to the payment does not make it a question of law.) 
(’39) AIR 1939 Nag 197 (198). (AIR 1931 Nag 
189, Followed.) 

(’37) AIR 1937 All 197 (197). 

(’38) AIR 1938 Pat 110 (111). (Inference from 
record of rights as to nature of holding is a 
question of fact.) 

[See also (’39) AIR 1939 All 510 (513). (Writing 
to be read and understood to determine answer 
to question — That docs not make it question 
of law.)] 

3. (’26) AIR 1926 All 75 (76). 

(’32) AIR 1932 Oudh 283 (286) : 7 Luck 116. 

(’32) AIR 1932 Oudh 61 (52). 

(’32) AIR 1932 All 289 (291). 

(’28) AIR 1928 Nag 289 (289). 

(’38) AIR 1938 Cal 641 (542). 

(’37) 1937 Mad W N 292 (292). (Construction of 
decree is a pure question of law.) 

(’35) AIR 1935 Lah 378 (379). 

(’37) AIR 1937 Oudh 296 (297). 

(’37) AIR 1937 Nag 230 (233). 

(’37) AIR 1937 Sind 263 (269), (Construction of 
agreement is question of law.) 

(’80) AIR 1930 Bom 317 (818). 
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as a ground of second appeal.^ 

The construction of a document as regards its legal effect will only arise where 
the document is an instrument of title or is a contract or is otherwise the direct 
foundation of legal rights.^ 

While the construction of a document by itself may be a question of law, it 
becomes a question of fact if it is one which is to be decided on the document together 


{See (’30) AIR 1980 Cal 704 (766). (Question whe- 
ther laud is accretion involving construction 
of and inference from material documents.) 
(’37) AIR 1937 Nag 170 (171) : 19 Nag L Jour 
308(811) : I L R (1988) Nag 276. (Construction 
of an order of Court is a pure question of law.) 
(’37) AIR 1937 Sind 61 (52, 64) : 80 Sind L R 
871. (Construction of documents such as letters 
and newspapers is question of law.)] 

4 . (’14) AIR 1914 Cal 836 (838, 889). 

(’12) 16 Ind Cas 67 (68. 69) : 34 All 679 : 39 Ind 
App 247 (P C). 

(’20) AIR 1920 Pat 646 (646) : 5 Pat L Jour 251. 
(’31) AIR 1931 Nag 25 (26). 

(’31) AIR 1931 Oudh 133 (134) : 6 Luck 382. 

(’31) AIR 1931 Lah 686 (687). 

(’26) AIR 1926 Mad 662 (654). (Document of title.) 
(’29) AIR 1929 Lah 38 (39). (Do.) 

(’18) AIR 1918 Bom 158 (160) ; 42 Bom 344. 

(’18) AIR 1918 Lah 362 (363, 364). (Whether 
two documents formed parts of a single trans- 
action or were independent.) 

(*29) AIR 1929 Lah 833 (884). (Whether a docu- 
ment is a mortgage.) 

(’25) AIR 1926 Oudh 64 (64). (Whether entry in 
wajib-ul-arz is of custom or contract.) 

(’26) AIR 1925 Mad 87 (38). (Whether a transac- 
tion amounts to a mortgage by conditional sale 
or to an absolute sale is not a pure question of 
fact.) 

(’13) 19 Ind Cas 301 (301) (Lah), (Question whe- 
ther the transaction amounts to a sale or 
exchange.) 

(’28) AIR 1928 Nag 308 (310). (Will or gift.) 

(’14) AIR 1914 Mad 685 (686). 

(’93) 16 All 367 (371). 

(’20) AIR 1926 All 542 (543) : 48 All 588. 

(’28) AIR 1928 P C 44 (47) : 6 Rang 113. (Whe- 
ther a power of attorney was cdoctlve up to a 
particular time.) 

(’18) AIR 1918 Mad 82 (84). (Interpretation of 
documents involving a determination of the 
intention of the parties — Question is one of 
mixed law and fact which can be dealt with in 
second appeal.) 

(’39) AIR 1939 Lah 264 (264). (Interpretation of 
document of title—Second appeal lies.) 

(’36) AIR 1936 Oudh 217 (226, 226) : 10 Luck 
392 (F B). (Whether a document is a perpetual 
lease of under-proprietary rights or not.) 

(’36) AIR 1936 Pat 287 (288). (Document of title 
—Construction — Question of law or at any rate 
mixed question of law and fact.) 

(’87) 20 Nag L Jour 89 (41). 


[See (’36) 162 Ind Cas 334 (335) (Oudh). (A find- 
ing based on khatauni and khasras which are 
instruments of title can be challenged in second 
appeal oven if it is a finding of fact.) 

(’32) AIR 1932 Bom 230 (231). (But it u a 
question of fact when it depends on apprecia- 
tion of oral evidence and not merely on con- 
struction of documents.)] 

[But tee (’19) AIR 1919 Lah 246 (247). (Sale or 
exchange is a question of fact.)] 

5. (’23) AIR 1923 P C 187 (187) (P C). 

(’33) AIR 1933 Mad 10 (13). (Misconstruction of 
important document in deciding question of 
fact.) 

(’34) AIR 1934 Lah 193 (193). 

(’30) AIR 1930 P C 83 (84) (P C). (Documents 
constituting the foundation of plaintiil's rights 

— Right construction is a question of law.) 

(’24) AIR 1924 Oudh 266 (268) : 27 Oudh Cas 77. 
(’26) AIR 1926 All 642 (643) : 48 All 688. 

(’20) AIR 1920 Pat 646 (646) ; 6 Pat L Jour 261. 
(’06) 9 Cal W N 164 (ICO). (Document of title 
which is the foundation of the suit.) 

(’19) AIR 1919 Pat 334 (334). (Document of title.) 
(’23) AIR 1923 Cal 358 (359). (Do.) 

(’26) AIR 1926 Bom 493 (493) (Do.) 

(’29) AIR 1929 Lah 38 (39). (Interpretation of a 
document of title.) 

(’32) AIR 1932 Lah 65 (66). (Do.) 

(’30) AIR 1930 Pat 71 (73). (Do.) 

(’70) 14 Suth W R 485 (436).. 

(’22) AIR 1922 Cal l85 (IBC). 

(’34) AIR 1934 Lah 35 (35). 

(’35) AIR 1936 Lah 857 (858). (Interpretation of 
sale deed which is foundation of title — Question 
of law.) 

(’39) AIR 1939 Lah 264 (264). (Dociament of title 

— Question as to wliicli of two alternative 
meanings of a certain word in a document should 
in context be held applicable is one of interpre- 
tation of document.) 

(’39) AIR 1939 Pat 364 (367). (Construction of 
Bubkari.) 

(’37) AIR 1937 Pat 672 (674) : 16 Pat 627. (Con- 
struction of plaint.) 

(’87) AIR 1937 Nag 280 (233). (Partition deed.) 
(’35) AIR 1986 Oudh 217(226) : 10 Luck 392 (FB). 
(Instrument of title — Whether a particular 
document is a perpetual lease of under-proprio- 
tary rights.) 

(’36) AIR 1986 Oudh 225 (226,227): 11 Luck 642. 
(Finding of fact based upon documents of title 
can be challenged in second appeal.) 
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BeoUoiU with other circumstances or extraneous evidence.* Where the nature and character of 
IQQ ft 101 a document are clear and the only question in dispute is whether the real contract 
Motn 29-80 between the parties is something different from that contained in the document, 
no question of the construction of document is involved and no second appeal lies/ 
Similarly, where the words are clear and the only question is whether property has 
been sufficiently specified,^ or whether a particular property is included in it,® the 
question involves no construction of documents. Again, where two interpretations are 
possible, the fact that the lower Appellate Court has adopted one rather than the 
other is no error of law or procedure and is no ground of second appeal,^® Where the 
question is whether two documents executed on the same day are connected, so that 
one is a consideration for the other, the question is not one of interpretation of 
documents and if the lower Courts ascertain their connexion on evidence other than that 
of the documents themselves, the finding is one of fact which cannot bo challenged 
in second appeal.^^ 

A finding that a document is so worded as to obscure its moaning and prevent 
parties from understanding its nature or effect has been held to bo a question of fact 
having nothing to do with construction of the document.^® 

A conclusion based on a misreading of a document is like one based on a 
misreading of evidence and as such is an error of law which can be corrected in 
second appeal.^® See Note 13 above. 

30. Le^al effect of document or transaction.— The legal effect of documents,^ 


ISee (’87) AIR 1937 Lah 666 (666). (The inter- 
pretatiou of docutnontii which are not instru- 
ments of title but are evidence of title is a 
question of fact.) 

(’37) 39 Fun L R 376 (370). (Misconstruction of 
document which is not a document of title not 
good ground of second appeal.)] 

[See alao (’36) AIR 1936 Oudh 97 (99), (Status 
of person, or his right or title to land is mixed 
question of law and fact dependent on inter- 
pretation of documents of title.)] 

6. (’17) AIR 1917 Lah 156 (167). 

(’23) AIR 1923 All 586 (588) : 45 All 581. 

(’25) AIR 1925 Oal 656 (658, 659). 

(’26) 92 Ind Gas 42 (43) (Lah). (Mortgage or sale.) 
(’27) AIR 1927 All 689 (689). (Ambiguity.) 

(’28) AIR 1928 Lah 667 (66 (Mortgage orsale.) 
(’32) AIR 1932 Bom 230 (231;. (Do.) 

(’28) AIR 1928 Lah 930 (931). 

’30) AIR 1930 Lah 806 (807). 

(’19) AIR 1919 Lah 276 (275) ; 1919FnnRoNo. 36. 
(Whore a sale deed is silent on the point, the 
question whether a pro mhi share in the shami- 
lat was intended to bo conveyed to the vendee 
is one of fact.) 

7. (’24) AIR 1924 Lah 260 (261). 

(’08) 1908 Pun L R No. 104, p. 828 (829) : 1907 
Fun Re No. 16. 

(’97) 1897 Unrop Print Judgt. 129. 

8 . (’25) AIR 1926 Cal 1195 (1199). 

9. (’26) 91 Ind Gas 428 (424) (Cal). 

10. (’30) AIR 1930 Lah 189 (140). 


(’81) AIR 1931 Mad 137 (138). (Interpretation of 
lower Court not impossible though strained — 
No interference.) 

(’31) AIR 1931 Lah 694(595). (Interpretation not 
free from difficulty — Both the lower Courts 
agreed in a particular construction — No inter- 
ference in second appeal.) 

(’36) AIR 1985 Lah 878 (879). 

11. (’34) AIR 1934 All 948 (949). 

12. (’29) AIR 1929 Nag 343 (845). 

[See (’28) AIR 1928 P C 243 (246, 247) : 55 Ind 
App 380 (PC). (Fact that there is difficulty 
about the meaning of certain entries — It does 
not follow from that alone that the case raises 
any point of law.)] 

13. (’81) AIR 1931 All 499 (503, 504) ; 54 All 6 
(SB). 

(’68) 9 Suth W R 366 (366). 

(’12) 18 Ind Cas 629 (630) (Oudh), 

(’20) AIR 1920 All 82 (86). 

(’27) AIR 1927 Mad 1167 (1179). 

Note 30 

1. (’25) AIR 1926 Rang 255 (266). 

(’23) AIR 1928 All 387 (387). 

(’26) AIR 1926 Lah 160 (161). 

(’26) AIR 1926 All 76 (76). 

(’29) AIR 1929 All 619 (620). 

(’80) AIR 1930 Cal 113 (121) : 67 Oal 170. 

(’86) AIR 1985 Lah 132 (184). (Question whether 
notice of expulsion to one partner operates as 
dissolution of partnership.) 
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or of proved facts, ^ or of transactions,’ is a question of law. But the effect of a 
document, as merely evidence of a question of fact, is, as has been seen in Note 29 
above, not a question of law.’ Questions relating to the fact of the execution of 
documents or the existence of facts or transactions’ and questions of the genuineness 
of documents,’ are all questions of fact. 


81, Meaning of words, — The ordinary meaning of words is a question of 
fact^ but the effect of the words is ono of law.’ Thus, the meaning of the word 
“assessment” in a resolution is a question of fact.’ So also is the question whether 
the words “insolent upstart” are defamatory of the plaintiff in a particular case.* But 
in the case of words having a technical or scientific or special legal significance, the 


2. (’18) AIR 1918 P 0 92 (93) : 46 Cal 189 (P C). 
(’84) AIR 1934 All 108 (106). (Whether a state- 
ment made by tenant amounts to forfeiture.) 

(’27) AIR 1927 P 0 102 (104) : 64 Ind App 178 : 8 
Lah 673 (P C). 

(’18) 20 Ind Cas 961 (962) (All). 

(’18) AIR 1918 Cal 68 (69, 70). 

(’22) AIR 1922 Oudh 98 (98). 

(’32) AIR 1932 Oudh 51 (62). 

(’26) AIR 1926 Nag 58 (58). 

(’27) AIR 1927 Nag 166 (168). 

(’28) AIR 1928 Cal 315 (317) : 55 Cal 355. 

(’28] AIR 1928 Lah 774 (775) : 10 Lah 360. 

(’28 AIR 1928 Nag 153 (155). 

(’29,1 AIR 1929 Cal 37 (39) : 56 Cal 738. 

(’38) AIR 1938 Lah 857 (359). 

(’38) AIR 1938 Lah 180 (181). (Interpretation of 
facts found by lower Court.) 

(’39) AIR 1939 Pat 448(449) : 1939 Pat W N 394 
(399) : 18 Pat 571. 

(’38) AIR 1938 Pat 413 (421) : 17 Pat 507. 

(’38) AIR 1938 Nag 522 (525). (Question of law 
arises only when ultimate inforouco from proved 
facts is itself a question of law.) 

(’35) AIR 1935 Bom 47 (49, 50). 

(’38) AIR 1938 Oudh 238 (244). 

(’39) AIR 1939 Sind 97 (98): I LR (l'J39) Kar 269. 
(Whether legal inieronces arise from certain 
facts, whether conclusions in law arising from 
certain facts are or are not correct are questions 
of law.) 

(’87) AIR 1937 Oudh 47 (51). (Presumption from 
proved facts.) 

(’37) AIR 1937 Oudh 254 (255, 256). (Whether 
certain bond is executed owing to undue in- 
fluence.) 

i'87) AIR 1937 Rang 225 (226). 

(’38) AIR 1938 Bom 492 (494). 

(’35) AIR 1936 Lah 206 (208). (Question as to 
whether certain proved facts amount to mis- 
conduct is not purely one of fact.) 

(’36) AIR 1936 Rang 383 (385). (Whether proper 
effect of proved facts is to establish partnership.) 
(’36) AIR 1986 Pat 384 (885). 

(’36) AIR 1936 Lah 104 (106). 

(’36) AIR 1936 P C 77 (81, 82) : 63 Ind App 140 

,(P0). 

(’39) AIR 1939 Mad 788 (786) : 49 Mad L W 664 

( 668 ). 

(’37) 170 Ind Cas 831 (882) (Lah). 

3. (’10) 6 Nag LB 78 (80). 

(’29) AIR 1929 All 519 (520). 


(’28) AIR 1928 All 89 (41) : 60 All 180. 

(’35) AIR 1935 Mad 268 (272). 

4. (’96) 22 Cal 609 (618) : 22 Ind App 61 (P C). 

5. (’09) 5 Nag L R 85 (86). 

(’22) AIR 1922 Nag 46 (47). 

(’26) AIR 1926 Oudh 646 (546). 

(’28) AIR 1928 Oudh 500 (501). 

(’29) AIR 1929 All 419 (420). 

(’36) AIR 19.36 Sind 7 (8). (Finding that a docu- 
ment has not been proved that it was neverexe- 
ciitcd by tho alleged executor.) 

(’37) 167 Ind Cas 724 (724) (Oudh). (Finding that 
mortgage deed alleged in plaint not proved.) 

(’.39) AIR 1939 Rang 59 (61). (Thu question whe- 
ther a person executed a deed of gift jointly with 
others.) 

6. (’67) 8 Suth W B 356 (357). 

(’22) 8 L B All 248 (248) (Rev.). 

(’38) AIR 1988 Lah 857 (.359,360). (C^estion whe- 
ther execution of document is genuine.) 

(’37) 1937 Mad W N 188 (188). 

(’35) AIR 1985 Pat 349 (350). 

(’36) AIR 1936 Sind 7 (8). (Finding that docu- 
ment is collusive.) 

[Sec iUso (’37) 166 Ind Cas 631 (532) (Pat). 
(Genuineness of signature is a question of 
fact.) 

(’39) AIR 1939 Pat 276 (277). (The question of 
tho correctness of an entry in tho record of 
rights cannot Ijo opened in second apiical.) 

(’39) AIR 1939 Pat 229(230). (Question whether 
entry in record of rights is correct is one of 
fact.)] 

Note 31 

1. (’28) AIR 1928 P C 243 (245) : 55 Ind App 380 
(P C). 

(’09) 1 Ind Cas 530 (534) (Cal). 

(’09) 4 Ind Cas 732 (733) (Cal). 

(’16) AIR 1916 Cal 77 (79). 

(’18) 46 Ind Cas 794 (795) (Nag). 

(’22) AIR 1922 Lah 423 (428). 

(’28) AIR 1923 All 887 (337). 

(’26) AIR 1926 Cal 1209 (1209). 

(’37) AIR 1937 Oudh 295 (297). 

(’85) AIR 1935 All 586 (588). (Finding us to what 
was meant by witness by use of particular word 
is one of fact.) 

2. (’23) AIR 1923 All 387 (837). 

(’26) AIR 1926 Oudh 860 (361) : 2 Luck 21C. 
(’37) AIR 1937 Oudh 295 (297). 

3. (’26) AIR 1926 Cal 607 (608) : 53 Cal 453. 

4. (’12) 9 All L Jour 268 (256). 
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interpretation mil bo a question of law.^ Similarly, the question whether a word haa 
been used in a restricted sense is a question of law.^ 

82. Inference from proYed facts — Presumptions and onus of proof. — 

It has been observed in Note 28 above that an inference of fact from proved facts is 
a question of fact, but that a legal inference from proved facts is one of law.^ A Court 
is bound, in law, to draw the necessary inferences, whether of fact or of law, in coming 
to a conclusion on the question to be decided. A failure to draw any inference at all 
one way or the other is an error of law? Thus, where only one inference is possible 
from proved facts, the failure to draw it is an error of law.® Where, however, one out 
of two possible inferences are drawn there is no error of law.'^ Similarly, drawing of an 
inference which is not improper,^ or the omission to draw an inference which does not 
necessarily follow,^ are not errors of law and are not grounds of second appeal. 


A presumption of fact is really an inference of fact depending on the facts and 
circumstances of each case and where a Court draws such a presumption or refuses to 
draw it on a consideration of the facts of the case, it will not be interfered with in 
second appeal.^ But where the Court fails to direct its mind to the question whether it 
should draw the presumption or not, it commits an error of law inasmuch as it is its 
legal duty to make up its mind to draw the presumption or not to draw it for reasons 
to be given by it.® A Court will also commit an error of law if it deals improperly 
with the presumptions which the law raises.® For instances of presumptions of law, 
see Sections 79 to 90 of the Evidence Act. Even in the case of a presumption of law 
where a Court “may presume” a particular thing, e. (/., the genuineness of an ancient 
document under Section 90 of the Evidence Act, the matter is in the discretion of the 


5. (’26) AIR 1926 Nag 436 (439). 

6 . (’22) AIR 1922 Bom 416 (417, 419) : 47 Bom 18. 

Note 32 

1. (’36) AIR 1936 Rang 383 (385). 

2. (’88) AIR 1988 Nag 470 (472) : I L R (1988) 
Nag 585. 

[See (’80) AIR 1930 Lab 443 (444). 

(’12) 14 Ind Cas 1007 (1008) (Mad).] 

3. (’ll) 9 Ind Cas 169 (171) (Mad). 

(’96) 21 Bom 91 (95). 

4. (’ll) 9 Ind Cas 169 (171) (Mad). 

(’26) AIR 1926 Lab 672 (672). 

(’18) 46 Ind Cas 794 (795) (Nag). 

(’23) AIR 1923 Lab 239 (289). 

(’24) AIR 1924 Nag 160 (161). 

(’30) AIR 1930 Nag 200 (203). 

(’30) AIR 1930 Lab 936 (936). 

5. (’72) 17 Sutb \V R 418 (418), 

(’72) 17 Sutb W R 349 (360). 

(’72) 17 Sutb W R 472 (474). 

(’20) AIR 1920 Sind 25 (26) : 14 Sind L R 128. 
(’21) AIR 1921 Sind 20 (22) : 16 Sind L R 84. 

6 . (’76) 26 Sutb W R 603 (504). 

7. (’34) AIR 1934 Cal 215 (216). 

(*30) AIR 1930 Lab 657 (657). (Presumption based 
on probabilities deduced from evidence.) 

(’25) AIR 1925 Nag 168 (169). (Presumption of 
user as of right from long and open user.) 

(’15) AIR 1915 Mad 1113 (1119) ; 39 Mad 304. 
(’13) 19 Ind Cas 66 (67) (Cal). 

(’82) AIR 1932 Mad 343 (846, 850). 

(’89) AIR 1939 Nag 78 (80) : I L R (1939) Nag 


160. (Presumptions under S. 114, Evidence Act, 
are rebuttable presumptions of fact.) 

(’36) AIR 1986 Cal 582 (584). (Question wbetber 
presumption that tenancy was fixed rate one 
can or cannot arise from tenant having held at 
uniform rate of rent and other circumstances is 
a question of fact.) 

(’85) AIR 1985 Cal 418 (418). (The presumption 
of dedication from certain facts is not a pre- 
sumption juris et de jure and hence cannot bo 
interfered with in second appeal.) 

[See (’28) AIR 1928 All 16 (18) : 50 All 145. (In 
this case, a distinction is drawn between a pre- 
sumption of fact and an inference of fact and 
it is held that where the lower Appellate Court 
has failed to apply a presumption of fact a 
second appeal will lie and not where the ques- 
tion is one of inference of fact.)] 

8 . (’30) AIR 1930 Lab 443 (444). 

(’20) AIR 1920 Lab 854 (365) : 1 Lab 206. 

(’85) AIR 1985 Lab 912 (918). (Land entor^ 
as grave-yard in revenue records — Court dis- 
regarding entries, and holding land not as grave- 
yard in disregard of presumption under S. 44, 
Land Revenue Act — Finding not binding in 
second appeal.)] 

9. (’68) 9 Sutb W R 838 (342). 

(’82) AIR 1982 Lab 56 (57). (Whore the Court 
raises a legal presumption that when the equity 
of redemption is purchased by the mortgagee, 
the mortgage is extinguished, there is a question 
of law for purposes of second appeal.) 

[See also (’82) AIR 1982 Mad 416 (416).] 
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Court and, unless exercised in a non-judicial manner, cannot be interfered with in BeotioiiS 
second appeal.^^ 100 ft 101 

The question whether a statutory presumption is rebutted is a question of fiict.^^ Notes 82*^U 
The question of burden of proof is one of law and if it has been placed on the wrong 
party it is a ground of second appeal.^^ Where, however, the parties have adduced 
evidence in support of their cases, the question of onus disappears and therefore does 
not arise in second Jippeal.^^ 

88. Admission op rejection of eyidenoe and documents. — See Note 27 

above. 

34. Releyanoy and suflSoienoy of evidence. — The relevancy of 
evidence is a question of law.^ So also the question whether there is any 
evidence to support a finding.^ But where there is evidence from which a con- 
elusion of fact can be drawn, the weight of the evidence^ or the sufficiency of 


10. (*12) 16 Cal L Jour 7 (10). 

('15) AIR 1915 Mad 839 (840). 

(’32) AIR 1932 Lah 43 (44). 

(*35) AIR 1986 Oudh 9G (101). (Question aridng 
in first appeal.) 

11. (’30) AIR 1930 P 0 91 (93): 11 Lah 199 (PC). 
('32) AIR 1932 Mad 343 (350). 

(’32) AIR 1932 Mad 173 (174). 

(’18) AIR 1918 Cal 597 (597). 

(’22) 66 Ind Cas 527 (529) (Cal). 

(’24) AIR 1924 Lah 444 (447) : 6 Lah 84. 

(’31) AIR 1931 Lah 605 (605). 

(’25) AIR 1926 Cal 1133 (1134). (Rebuttal of pre- 
sumption raised under S. 50, lleugal Tenancy 
Act.) 

(’38) AIR 1938 Lah 445 (446, 447). 

(’38) AIR 1938 Lith 357 (359). 

[See also (’35) AIR 1935 Pat 415 (416). (Rebuttal 
of presumption attached to entry in record of 
rights.) 

(’37) AIR 1937 Lah 468 (470). (Question whether 
presumption attaching to particular document 
is rebutted is a question of fact.) 

(’39) AIR 1939 Cal 366 (368). (Finding that pre- 
sumption as to entry of record of rights is 
rebutted, if justified by evidence, should not bo 
disturbed.) 

(’36) 165 Ind Cas 763 (764) (Pat). (Question whe- 
ther the presumption arising out of an entry in 
the record of rights is rebutted by the ovideuce 
adduced by a party is entirely a question of 
fact.)] 

12. (’21) AIR 1921 Lah 128 (128): 2 Lah 249. 
(’32) AIR 1932 Cal 361 (353). 

(’21) AIR 1921 Lah 199 (200). 

(’22) 65 Ind Cas 745 (746) (Lah). 

(’24) AIR 1924 Lah 195 (195). 

(’18) AIR 1918 Oudh 103 (106). 

1’20) AIR 1920 Lah 295 (296): 1 Lah 429. 

(’32) AIR 1932 Cal 351 (352, 363). 

(’30) AIR 1930 Cal 591 (593). 

(’38) AIR 1938 Lah 760 (762). 

(’34) AIR 1934 Nag 253 (254). 

(’38) AIR 1938 Nag 522 (626). (Evidence equally 
balanced— Conclusion being impossible. Court 
Using onus as determining factor — Question of 
onus is one of law.) 

(’36) AIR 1986 Bang 266 (260): 14 Bang 242 (FB). 


[See (’37) AIR 1937 Nag 230 (233, 284). (Prima- 
rily onus of proof means duty of establishing case 
— It never shifts and is question of law— Secon- 
dary sense is duty of adducing evidence — It 
shifts constantly throughout trial and is ques- 
tion of fact.) 

(’39) AIR 1939 Nag 78 (80) : I L R (1939) Nag 
160. (The question of burden of proof is a ques- 
tion of law only when it is used as a final decid- 
ing factor in the case.)] 

[See also (’36) AIR 1986 Rang 262 (265). 

(’32) AIR 1932 P C 28 (30): 69Ind App 29 (PC).] 

13. (’09) 3 Ind Cas 431 (481) (Cal). 

(’32) AIR 1932 P C 228 (230) : 13 Lah 687 : 69 
Ind App 386 (PC). 

(’17) AIR 1917 Pat 703 (704). 

(’14) AIR 1914 Oudh 341 (342). 

(’24) AIR 1924 Lah 335 (335). 

(’34) AIR 1934 Nag 253 (254, 255). 

Note 34 

1. (’97) 19 All 76 (92): 23 Ind App 106 (PC). 

2. (’86) 12 Cal 93 (96). 

(’22) AIR 1922 Oudh 98 (98). 

(’35) AIR 1935 All 720 (722). 

(’35) AIR 1935 Mad 26 (26). 

(See (’36) AIR 1936 Pat 96(97). (Court’s conclu- 
sion that no evidence exists or ovidenr.e is not 
evidence supporting point — Question of law 
arises.)] 

3. (’72) 17 Buth W R 314 (316). 

(’82) AIR 1932 Oudh 225 (227). (Value of account 
l)OolcSs) 

(’07) 29 All 267 (270). 

(’09) 4 Ind Cas 320 (329, 330) (Cal). 

(’15) AIR 1915 All 239 (240): 37 All 624. 

(’16) AIR 1915 Oudh 194 (195). 

(’15) AIR 1915 Oudh 132 (133). 

(’17) AIR 1917 Cal 407 (408). 

(’18) AIR 1918 Cal 685 (685). 

(’32) AIR 1932 Mad 415 (415, 416). (Finding of 
fact — Not coloured by wrong view of onus — 
Binding.) 

(’31) AIR 1931 Nag 97 (97). (Finding that burden 
not discharged is one of fact.) 

(’19) AIR 1919 Cal 721 (721): 46 Cal 162. 
i’20) AIB 1920 Fat 726 (726). 
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proof* is a question of fact and will not be interfered with in second appeal. 

88. Nature of tenanoy. — The question of tenancy is a mixed question of law 
and fact. It is one of fact so far as the length of the tenancy, the fixity of rent and 
other similar matters are concerned* and it is one of law in so far as the inference as to 
the nature of tenancy from the facts found is concerned.* But though a second appeal 
will lie on the question as to the nature of tenanoy, the High Court will not interfere 
with an inference drawn or with a refusal to draw an inference by the lower Court, 


(’31) AIB 1921 Oudh 256 (266). 

(’21) AIR 1921 Pat 276 (276). 

(’33) AIB 1922 Pat 381 (386): 1 Pat 246. 

’33) AIB 1923 All 442 (443). 

’24) AIR 1924 Cal 977 (078). 

(’25) AIB 1925 Oudh 367 (368). 

(’25) AIB 1925 Oudh 691 (692). 

(’26) AIR 1926 Cal 727 (727). 

(’26) AIB 1926 Cal 822 (824). 

(’28) AIB 1928 Oudh 301 (301). 

(’39) AIB 1929 Oudh 41 (42). 

(’39) AIB 1939 Nag 78 (80): I LB (1939) Nag 160. 
(’39) AIB 1939 Nag 310 (211). 

(’35) AIB 1935 All 501 (501) (SB). (Value and 
Bufficiency of expert evidence cannot bo queg. 
tioned in second appeal.) 

(’35) AIB 1935 Cal 816 (830) : 62 Cal 749. (Ques- 
tion of evidentiary value of accounts.) 

(’36) 165 Ind Gas 763 (764) (Pat). 

(.’34) 60 Cal L Jour 669 (671). 

4 . (’18) AIB 1918 P G 92 (93): 46 Cal 189: 45Ind 
App 188 (P C). 

(’83) AIB 1933 Oudh 15 (16): 8 Luck 204. (Grounds 
for divorce if made out is question of fact.) 

(’24) AIB 1924 Oudh 349 (861): 27 Oudh Gas 89. 
(’13) 19 Ind Cas 789 (789) (All). 

(’12) 14 Ind Cas 741 (742) (Mad). (Decision based 
on comparison of signatures in absence of other 
evidence.) 

(1865) 2 Bom H G B 27 (32). (Court proceeding 
on admission of parties — Decision cannot l« 
attacked on the ground of want of evidence.) 
(’81) 7 Cal 293 (296). 

(’ll) 9 Ind Cas 427 (428) (Oudh). 

(’12) 13 Ind Cas 19 (20): 84 All 140. 

(’15) AIR 1915 Oudh 132 (133). 

(’16) AIB 1916 Oudh 336 (336). 

(’31) 134 Ind Gas 126 (126) (Lah). 

(’30) AIB 1930 Oudh 97 (100) : 5 Luck 668. 
(Whether entry in certificate of guardianship is 
sufficient evidence of age.) 

(’18) AIR 1918 Pat 413 (416). (Sufficiency of evi- 
dence to constitute negligence.) 

(’24) AIR 1924 All 146 (147). (Sufficiency of re- 
butting evidence.) 

(’25) AIB 1925 Gal 1133 (1134). 

(’26) 92 Ind Cas 670 (672) (Oudh). 

(’39) AIR 1939 Lah 141 (142). (Finding that alleged 
exchange is not proved is one of fact.) 

(’89) AIB 1989 Lah 309 (310). 

(’86) AIB 1986 Sind 184 (184): 80 Sind L B 146. 
(Finding that payment by person isnot proved.) 
Note 3S 

1 . (’12) 13 Ind Cas 606 (608) (Cal). 

<(’84) AIB 1984 Fat 81 (82). (Amount of rent 
which is fait and equitable.) 


(’33) AIB 1933 Cal 319 (320). (Bent whether pay- 
able in money or kind.) 

(’32) AIB 1932 Lah 43 (44). (Length of the ten- 
ancy.) 

(’30) AIB 1930 P C 221 (223) (I’C). (Whether a 
particular tenure existed prior to permanent set- 
tlement.) 

(’81) AIR 1931 Mad 577 (579). (Whether a tenant 
has proved kayamgeni right.) 

(’86) AIB 1936 Pat 96 (96). (Questions regarding 
area of land and payment of rent.) 

(’36) AIB 1936 Cal 582 (584). (Whether tenant 
has held at uniform rate for number of years.) 
(’86) 1986 B D 259 (260). (A finding that a cer- 
tain land is held at a favourable rate of rent 
within the meaning of the law is really one of 
fact, although it might be open to challenge in 
second appeal on the ground that themannerin 
which the lower Courts have calculated is notin 
accordance with law.) 

(’86) AIR 19.36 Cal 582 (584). (Question whether 
presumption that tenancy was at a fixed rate one 
can or cannot arise from tenant having hold at 
uniform mte of rent and other circumstances is 
question of fact.) 

[See olso (’38) 1938 B D 672 (672, 674). (The 
question of admission to tenancy might be 
interpreted as a mixed question of law and 
fact.)] 

2. (’12) 18 Ind Gas 606 (608) (Cal). 

(’34) AIR 1934 Cal 288 (289): 61 Cal 32. 

(’34) AIB 1934 Cal 51 (53). (Whether tenancy is 
permanent.) 

(’32) AIB 1982 Cal 896 (400). 

(’04) 8 CsJ W N 774 (778) (PB). (Tenancy whe- 
ther one at will or a yearly one.) 

(’10) 7 Ind Cas 785 (786) (Cal). 

(’27) AIR 1927 P C 102 (104): 64 Ind App 178: 8 
Lah 578 (PC). (Permanent tenancy or a pre- 
carious one.) 

(’17) AIR 1917 Cal 496 (496): 44 Cal 119. (Whe- 
ther tenancy at will or permanent.) 

(’22) AIB 1922 Lah 329 (334). (Do.) 

(’32) AIB 1932 Cal 198 (199). (Whether tenancy 
permanent or not.) 

(’32) AIR 1932 Cal 898 (400). (Do.) 

(’24) AIR 1924 Cal 466 (467). 

(’25) AIB 1925 Gal 809 (810): 62 Cal 43. 

(’28) AIB 1928 Cal 597 (599): 65 Cal 1029. 

(’28) AIB 1928 Lah 720 (720). 

(’30) AIB 1980 Bom 89 (40). 

(’86) AIB 1986 Pat 884 (886). (Question whether 
tenancy is permanent or precarious.) 

(’39) AIB 1989 Pat 448 (449): 1989 Pat W N 394 
(899) : 18 Pat 571. (Whether tenancy is perma- 
nent.) 
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unless such inference or the refusal to draw the inference, as the case may bo, can be SsfltiftiMl 
shown to be demonstrably wrong.” 100 ft 101 

The incidents of a “joti" tenancy are in the nature of a contract and conse- Notes 8S-86 
quently a decision on the question whether a certain “joti** is a tenure or a raiyati 
holding is a finding of fact.^ Similarly, a finding as to joint tenancy,® or as to the date 
of commencement of a tenancy,® or as to whether the tenant has held at a uniform 
rate for 20 years or more,^ or as to whether a tenancy has been forfeited by denial of 
the title of the landlord,® or as to whether certain charges are parts of rent or not,® is a 
finding of fact. 

The question whether the legal right of a tenant has determined is a question 
of law.^® 

See also the cases cited below.” 


36« Nature of possession. — A question as to the factum of possession is a 
question of fact.^ But the question whether possession is adverse or not though often 
one of fact, may also be a question of law or a mixed question of law and fact.® Where 
both the facta and the legal inference to be drawn therefrom are in dispute, the 
question will be one of mixed law and fact.® Where the question of adverse possession 
is a matter of evidence merely, it is one of fact.^ But where the facts are not in 


(’38) AIR 1038 Pat 333 (334). (Iiifecauce of perma- 
nent tenancy from facta found.) 

[See (’39) AIR 1939 Pat 3S0 (351) : 179 I 0 940 
(941). (Whether tenancy is permanent or .not is 
a mix^ question of law and fact.) 

3. (’26) AIR 1926 Cal 692 (593). 

4. (’18) AIR 1918 Oal 517 (518). 

5. (’24) AIR 1924 All 231 (232). 

[See (’36) 162 Ind Cas 334 (33.5) (Oudh). (Find- 
ing that the plot in suit belongs jointly to the 
parties is a finding of fact.)} 

«. (’23) AIR 1923 P 0 187 (187, 189) (PC). 

(’26) AIR 1926 All 542 (543): 48 All 588. 

7. (’26) AIR 1926 Oal 859 (360). 

(’25) AIR 1925 Cal 632 (633). 

(’36) AIR 1936 Cal 582 (684). 

8. (’33) AIR 1933 Lah 877 (878). 

[See also (’36) AIR 1986 Pat 275 (280).] 

9. (’15) AIR 1916 Cal 17 (18). 

10. (’12) 15 Ind Cas 867 (859) (Oudh). 

11. (’39) AIR 1939 Oal 593 (594). (Whether joto 
lands purchased by proprietor become his khas 
lands under 8. 22, Bengal Tenancy Act, is 
question of fact.) 

(’3(:.) AIR 1936 Pat 411 (412). (Whether a new 
tenancy has been created can never be said to bo 
a pure question of law; it is a question of mixed 
fact and law and a question which certainly de- 
pends upon a number of facts.) 

Note 36 

i. (’76) 26 Buth W R 13 (14). 

(’92) 15 Mad 101 (108) : 18 Ind App 149 (PC). 
(’14) AIR 1914 Oal 60 (61) : 21 Ind Cas 431 (431) ; 
41 Oal 62. 

(’16) AIR 1916 All 181 (182, 183). 

(22) 67 Ind Gas 162 (163) (Lah). 

( 24) AIR 1924 All 924 (925). 

5 ®7) 1897 Unrep Print ludgt. p. 16. 

( 25) AIR 1926 Oudh 170 (170). (Finding of con- 
tinuance of possession is one of fact.) 


(’10) 6 Ind Gas 1009 (1009). (Whether an entry 
by one co-heir is on behalf of himself or on be- 
half of all co-heirs.) 

(’33) AIR 1933 Lah 721 (722) : 14 Lah 302. 

(’37) AIR 1937 Ijah 656 (056). (Question “whe- 
ther plaintiffs have been in cultivating posses- 
sion of suit land and whether they have been 
dispossessed’’ is one of fact.) 

(’34) AIR 1934 Oal 703 (705): 61 Cal 879. 

(’88) AIR 1938 Oudh 214 (215). 

(’38) AIR 1988 Pat 10 (11). 

(’37) 1937 Mad W N 398 (895). 

(’35) 37 Pun L R 454 (455). (Finding as to pos- 
session for mors than 12 years is one of fact.) 
[See also (’26) AIR 1926 All 465 (466). (Finding 
that a person did not share in the cultivation 
of another is one of fact.)] 

2. (’92) 19 Oal 253 (262,263) : 19 Ind App 48 (PC). 

(’33) AIR 1933 Lah 25 (27) : 13 l^h 077. (Ques- 
tion of adverse possession is a mixed question of 
law and fact). 

(’32) AIR 1932 All 393 (396) : 54 All 628. (Do.) 

(’31) AIK 1931 All 323 (324). 

(’31) AIR 1931 Oudh 381 (382). 

(’ll) 10 Ind Cas 63 (64) (Mad). (Question of a 
widow’s acquisition of a prescriptive title and 
the extent of the title acquired is one of fact.) 

(’21) AIR 1921 Lah 264 (’264). (HM to bo one of 
fact). 

(’32) 185 Ind Cas 680 (681) (Lah). (Do.) 

(’23) AIR 1923 All 882 (382). (Do.) 

(’21) 60 Ind Cas 298 (301) (Cal). 

(’39) AIR 1989 Mad 664 (568). 

(’35) AIR 1935 Cal 760 (760). 

(’88) AIR 1938 Bindl82(138);ILR(1989)Karl8. 

(’36) AIR 1936 Lah 741 (742). (Mixed question of 
fact and law.) 

[Sm (’88) AIR 1988 Cal 117 (118, 119).] 

3. (’ll) 11 Ind Cas 185 (186) (Cal). 

4. (’84) AIR 1934 All 692 (698). 

(’89) AIR 1989 Mad 664 (568). 
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fifeotton dispute, the legal inference to be dravrn from them is a question of lavr, which is open 
i(Mi ft idi to examination in second appeal.^ Even whore the question is one of legal inference 
Mot6B 8i-87 from the facts found, the High Court will not interfere unless such inference is 
obviously wrong or unless the finding could not be legally arrived at upon the 
evidence." A finding on the question whether a person in possession is an ostensible 
owner or as to who is the true owner, is a finding of fact.^ 

87. Nature of property. — The question as to the nature of a particular 
property is one of fact unless it involves a consideration of legal principles, in which 
case it will be a question of mixed law and fact. Thus, the question whether a parti- 
cular property is ancestral property^ or a grove* or a “parjauh" land* or forms part of 
an estate" or is a separate sub-division* or was thrown into partnership assets* or is 
joint family property' or is moveable property,* is a pure question of fact. But the 
question whether a property is a “talukdari property”* or a “sulka stridhana"^° or 
has ceased to be part of a mahaU" or is saleable^* or transferable,^* has been held to 
involve questions of law. It has been held by the Allahabad,'" Calcutta'® and Lahore'® 
High Courts that the question whether a property has been dedicated to a religious or 


(’38) MB 1938 Oudh 238 (245). (Question as to 
the date from which adverse possession com- 
menced.) 

5. (’17) MB 1917 All 42 (42). 

(’32) AIB 1932 Lah 72 (72). 

(’34) AIB 1934 All 288 (290). 

(’19) MB 1919 I> C 60 (01) : 42 All 162 : 46 Ind 
App 197 (PC). 

(’22) AIB 1922 Gal 54 (55). 

(’28) AIB 1923 Nag 65 (66). 

(’26) AIB 1926 Lah 482 (482). (So admitted.) 
(’31) AIB 4931 Lah 489 (490). 

(’26) AIB 1926 Nag 129 (130). 

(’29) AIB 1929 Oudh 337 (338, 339). 

(’29) AIB 1929 Pat 590 (691). 

(’21) 60 Ind Cas 298 (301) (Cal). 

(’26) AIB 1926 Col 881 (881). 

(’36) AIB 1986 Cal 760 (760). 

(’37) AIB 1937 All 429 (431). 

(’ 38) AIB 1938 Sind 215(216): I L B (1939) Kar 186. 
(’38) AIB 1938 Sind 206(207): I L B (1939) Kar 140. 
(’38) AIB 1988 Sind 132 (138): I L B (1939) Kar 18. 
[See also (’39) AIB 1939 Nag 260 (261) : 1939 
Nag L Jour 891 (392). (Effect of adverse ^sses- 
sion against a Hindu widow on the reversionary 
right.)] 

6 . (’95) 21 Bom 91 (96). 

(’ll) 11 Ind Cas 52 (64) : 33 All 757. 

7. (’14) AIB 1914 All 232 (234) : 36 All 308. 

(’21) AIB 1921 Lah 117 (118). 

i’31) 133 Ind Cas 551 (562) (Lah). (That a person 
is a benamidar.) 

Note 37 

1. (’21) AIB 1921 Lah 138 (188). 

(’34) AIB 1934 Lah 517 (518). 

(’34) AIB 1934 Lah 406 (407). (Finding that land 
is not ancestral). 

(’34) AIB 1934 Lah 361 (352) : 16 Lah 791. (Do.) 
(’34) AIB 1934 Lah 274 (275) : 15 Lab 646. 

(’33) AIB 1938 Lah 765 (765 
(’88) AIB 1933 Lah 850 (350| 

(’28) AIB 1928 Lah 532 (633', 

(’24) AIB 1924 Lah 268 (268; 


(’31) AIK 1931 Lah 704 (704). 

(’31) AIB 1931 Cal 666 (667). (Finding that 
separate properties were thrown into common 
stfOclc ^ 

(’34) AIB 1934 Lab 517 (518). 

[See (’38) AIB 1988 Pat 872 (874). (Question 
whether certain properties proceeded against in 
execution of a decree are or arc not the per- 
sonal properties of the legal representative of 
the judgment-debtor is a question of fact.)] 

2. (’24)AlB 1924 Oudh 306 (306): 27 Oudh Cas 26. 

3. (’26) AIB 1926 All 83 (84). 

4. (’24) AIB 1924 Mad 117 (118). 

(’27) AIB 1927 Cal 467 (468). 

5. (’34) AIB 1934 Lah 424 (425). 

6. (’28) AIB 1928 P C 136 (137) (PC). 

7. (’32) AIB 1932 Oudh 144 (146). 

(’34) AIB 1034 Oudh 177 (177). (Finding that 
certain properties were joint properties.) 

8. (’22) AIB 1922 All 45 (45). 

9. (’14) AIB 1914 Oudh 206 (207). 

[See also (’31) AIB 1931 Mad 213 (216). (Com- 
munal character of land — Mixed question of 
law and fact.)] 

10. (’29) AIB 1929 All 25 (27). 

11. (’14) AIB 1914 All 517 (517) : 36 All 231. 

12. (’25) AIB 1925 All 652 (652) : 47 All 900. 
(Pension whether saleable.) 

13. (’28) AIB 1928 All 721 (724) : 60 All 894. 
(Transferability of right to offerings.) 

14. (’27) AIB 1927 All 877 (377). 

15. (’ll) 9 Ind Cas 650 (650) (Gal). 

16. (’21) AIB 1921 Lah 343 (348). 

(’82) 33 Pun L B 288 (289). 

('33) AIB 1938 Lah 842 (342). (Whether property 


was made wakf.) 

(’28) 6 Lah L Jour 11 (12). 

(’18) 1913 Pun L B No. 264, p. 890 (891) : 1913 
Pun Be No. 88. 

’19) AIB 1910 Lah 180 ( 181 ): 1919 Pun ReNo.l- 
’80) AIB 1980 Lah 744 (745). 

’80) AIB 1980 Lah 1066 (1067). 
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charitable purpose is a question of fact. The Oudh Chief Court has however hold that 
such a question is one of law or at any rate a mixed question of law and fact.^^ 

A finding as to ownership is a finding of fact^® though whore it depends upon 
legal presumptions, it will be a mixed question of law and fact.^® 

Whether a wall erected by a co-owner on top of a joint wall is a joint wall or 
not is a question of law.®® 

See also the undermentioned cases.®^ 


38. Nature of contract or transaction. —Whether a contract can be implied 
from certain facts may bo a question of fact or of law according to circumstances. If it 
is based on offer and acceptance, for instance, it is a question of fact. If it is a matter 
of inference of law to be drawn from proved facts or documents, it will be a question ol. 
law.^ Thus, the question whether certain representations made amount to a warranty, 
is a question of law.® Even in the latter case if the presumption to bo drawn for or 
against such contract is one depending upon the circumstances of the case, the lower 
Courtis decision drawing or refusing to draw the presumption will bo no error of law.® 
The following findings with reference to contracts generally are findings of 

fact — 

(1) A finding as to whether a contract has boon superseded or not.^ 

(2) A finding as to the legal origin of a presumed contract.** 

(3) A finding as to whether time was of the essence of a contract.® 

(4) A finding as to whether a contract is hard and unconscionable or not 

binding.^ 

(5) A finding as to who committed breach of a contract.® 

(6) A finding as to the damaged condition of goods in a contract for sale of 

goods.® 

(7) A finding as to whether a tender was or was nou within time.'® 


<’30) 12 Lah L Jour 320 (320, 321), (Dedioation 
to gravey.ard or not.) 

(’31) AIR 1931 Lah 170 (172). (Dedication whe- 
ther real or nominal.) 

(’31) AIR 1931 Lah G07 (fi08) : 12 Ijah 540. 
(Whether property is wiikf.) 

17. (’12) 17 Ind Gas 303 (304) : 16 Oudli Gas 76. 
(’38) AIR 1938 Oudh 238 (240). (Question whe- 
ther a building is a private or public mosque.) 
[See also (’37) AIR 1937 Sind 230 (231): 31 Sind 
L R 510, (Rut when all facts are on record 
question whether such facts show a trust to 
be within provisions of S. 92, C. 1’. Code, is a 
lueation of law.)] 

18. (’28) AIR 1923 Lah 611 (612). 

< ’28) 113 Ind Cas 886 (887) (Nag). (Whether a site 
belongs to public or an individual.) 

(’38) AIR 1988 Oudh 214 (215). 

(’88) AIR 1988 Oudh 186 (187); 14 Luck 188. 

19- (’14) AIR 1914 Cal 811 (811). 

20. (’39) AIR 1939 Lah 28 (29). 

21. (’35) AIR 1986 Bom 47 (49, 60). (Question 
whether sanadi inam lands are kadim or jadid 
IS one of law.) 

(39) AIR 1939 Lah 12 (13. 14). (Finding as to 
dedication of a well for public use is one of fact.) 
(’35) AIR 1986 Cal 418 (418). (Whether khal is 
dedicated to public user is question of fact.) 


(’35) AIR 1935 Bang 129 (130). (Whether pro- 
perty is pay in or lelletpwa is not purely question 
of fact.) 

(’36) AIR 1936 Oudh 164 (155). (Question who- 
ther a road is a public, road or a private road is 
rather a question of law than a question of fact 
and in any case it is partly a question oflaw.) 
(’39) AIR 1939 Oudh 48 (48): 14 Luck 209. 
(Question whether character ol grove land has 
changed is question of law.) 

Note 38 

1. (’ll) 9 Ind Cas 41 (44) (Mad). 

(’36) AIR 1930 Rjing 383 (385). (Whether facts 
proved establish partnership is question o! law.) 

2. (’12) 14 Ind Cas 135 (135) (All). 

3. (’94) 17 Mad 43 (47). 

4. (’86) 1886 All W N 18 (19). 

5. (’30) AIR 1930 Mad 339 (840). 

6. (’15) AIR 1916 Mad 546 (547). 

(’22) 1922 Pun W R No. 37. 

(’31) AIR 1931 Lah 696 (701). 

7. (’18) AIR 1918 Lah 264 (266). 

(’29) AIR 1929 Mad 678 (673). 

8. (’21) AIR 1921 Lah 316 (317). 

(’85) AIR 1935 Nag 111 (112): 31 Nag L B 250. 

9. (’24) AIR 1924 Pat 240 (241). 

10. (’25) AIR 1926 Lah 353 (354). 


Seotlons 
100 ft 101 
Notes 87-8S 
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(8) A finding as to whether certain money was received as a deposit or by 

way of loan.^^ 

(9) A finding as to the consideration for the contract being the love and 
affection be’tween the parties.^^ 

The following question is a question of law — 

(l) Whether an agreement is in restraint of trade within the meaning of 
Section 27 of the Contract Act.^* 

See also the undermentioned cases.^* 


39. State of mind, aoquiesoenoe, good faith, consent, intention, negli. 
denoe, vilful negleot, misoondnot, reasonable care, reasonable and probable 
cause and waiver. — The state of a mind of a person is a fact and a question relating 
thereto is a question of fact.^ A finding therefore as to the intention,® or state of mind 

11. (*34) AIR 1934 Nag 219 (220). Mortgage or sale — Finding as to, is finding of 

12. (*34) AIR 1934 Pat 44 (45). fact.) 

13. (*34) AIR 1934 Lah 110 (111). (’29) AIR 1929 Lah 630 (531). (Do.) 


14. (’36) 88 Pun L R 590 (592). (A conclusion of 
the lower Appellate Court that a certain contract 
was not acted upon by the parties is a finding 
of fact.) 

(*87) AIR 1937 All 363 (365). (Finding by the 
lower Appellate Court as to when an agency 
terminated is binding in second appeal.) 

(’87) 1937 All Tj Jour 1385 (1385). (Finding that 
no actual damage or loss has been caused to the 
plaintiff by a breach of contract is one of fact.) 
(’86) AIR 1935 Lah 877 (878). (Finding whether 
a certain entry contains a distinct promise to 
pay within the meaning of S. 25 (8) of the Con- 
tract Act is one of fact.) 

(’87) AIR 1937 Pat 672 (577): 16 Pat 627. (Whe- 
ther a hand- note is the sole consideration for an 
advance and not merely a conditional payment 
or a collateral security, must be a question of 
fact.) 

(’35) AIR 1935 Pesh 121 (122). (Whether an 
agreement is void as opposed to public policy 
within the meaning of Ss. 23 and 25 of the 
Contract Act is a question of law.) 

(’39) AIR 1939 Lah 284 (285). (Finding as to 
genuineness of mortgage is one of fact.) 

Note 39 

1. See Note 28, ante. 

(’35) AIR 1935 Cal 168 (174) ; 61 Cal 1005. 

2. (’16) AIR 1916 Lah 85 (86) : 1916 Fun Re 
No. 68. 

(’38) AIR 1933 Lah 688 (589). 

(’33) AIR 1933 Lah 33 (33). 

(’18) AIR 1918 Pat 693 (593). 

(’28) AIR 1928 All 61 (62) : 50 All 208. 

(’80) AIR 1930 Mad 590 (.592). 

(’29) AIR 1929 Lah 90 (90). (Intention of exe- 
cutant of document — Finding as to, is finding 
of fact.) 

(’21) AIR 1921 Lah 263 (264). (Intention To 
pass title to particular property — Finding as to, 
is one of fact.) 

(’31) 133 Ind Cas 440 (440) (Lah). (Benami — i 
Question of fact.) 

(’31) 133 Ind Cas 551 (562) (Lah). 

(’26) 92 Ind Cas 42 (43) (Lah). (Intention — 


(’28) 110 Ind Cas 408 (409) (Mad). (The question 
as to whether a particular doeument is exe- 
cuted on account of natural love and affection 
or not, is a question of fact.) 

(’16) AIR 1916 Lah 60 (61) : 1916 Pun Re No. 
102. (The question as to whether a person made 
a transfer of his property with intent to defeat 
or delay his creditors within S. 4 (b) of the In- 
solvency Act is merely one of fact.) 

(’25) AIR 1925 Oudh 641 (641). (The question 
whether the legatees signing the will as wit- 
nesses did not intend to attest the will is a ques- 
tion of fact.) 

(’26) AIR 1926 Mad 33 (35). (Question of inten- 
tion to create joint tenancy is one of fact.) 

(’26) AIR 1926 Mad 963 (964). (The question 
whether a member of a joint Hindu family who 
had made certain self-acquisitions has thrown 
such acquisitions into the common stock is 
essentially a question of fact.) 

(’26) AIR 1926 Oudh 614 (615). (Whether there 
was intention to partition.) 

(’27) AIR 1927 Cal 538 (542). (Creditor, instead 
of being actually paid taking renewed pro-note 
— Whether now note is a substitution of old one 
is a question of fact.) 

(’28) AIR 1928 Lah 924 (925) : 9 Lah 487. (In- 
tention to abandon a trade-mark — Finding as 
to, is one of fact ) 

(’31) AIR 1931 Mad 804 (806) : 65 Mad 408. 
(Whether ratification is of whole or part of the 
transaction.) 

(’25) AIR 1926 Mad 1217(1217, 1218). (Intention 
to keep alive mortgage.) 

(’37) AIR 1937 Sind 263 (266, 269). (Per Haveli- 
wala, A. J. 0.; Rupchand Bilaram, A. J. C., 
contra.) 

(*37) AIR 1937 Nag 230 (232, 233). (Question 
whether there was an intention amongst the 
members of a joint Hindu family to separate w 
pure question of fact.) 

(’88) AIR 1988 P 0 84 (85) : 1 L B (1988) Mad 
551 : 65 Ind App 98 : 82 Bind L B 898 (P Ch 
(Inference of intention from circumstances.) 
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of a person,® or his good or bad faith,* or a finding as to misrepresentation,® or the 
fraudulent nature of a transaction,® or the position to dominate the will in case of 
undue influence,^ or a finding as to notice,® is a finding of fact and will not bo interfered 
with in second appeal unless the inferences are not warrantdd by the facta from which 
they are drawn.® Similarly, the question whether a transaction is collusive is one 
of fact,^® So also, the question as to the existence of malice is one of fact.^^ 


(’36) AIU 1986 Bom 160 (161) ; 60 Bom 226. 
(Benami — Question of fact.) 

(’36) AIR 1936 Cal 178(179) : 63 Cal 846. (Do.) 

(’36) AIR 1936 Lah 685 (687). (Whether the as- 
sured committed suicide deliberately and inten- 
tioually is a question of fact.) 

(’36) 38 Pun L R 677 (578) (Finding that certain 
transaction was intended to defeat and delay 
creditors and was collusive is one of fact.) 

(’38) AIR 1938 Pat 278 (280) : 17 Pat 430. (Find- 
ing whether the institution of a partition suit 
is evidence of clear intention to separate from 
the joint family is one of fact.) 

(’36) AIR 1936 Rang 256 (260) : 14 Rang 242 (FB). 
(Whether transfer is benami.) 

(’36) AIR 1936 Nag 186 (188). (Whether two per. 
sons agree on a certain matter and whether they 
have requisi te mental intention nc(;essary to give 
validity to their outward forms or acts of agree- 
ment arc questions of fact.) 

[See (’36) 19 Nag L Jour 301 (304). (Whether 
there was agreement to ft)rgo balance of con- 
sideration is question of fact.)] 

[But see (’36) AIR 1936 All 553(554). (Question 
whether in given circumstances the occupier 
of a house should bo deemed to have abandoned 
it depends upon the inference of the occupier's 
intention from the proved facts and is not 
necessarily one of fact.)] 

3. (’ll) 12 Ind Gas 730 (732) (All.) 

(’36) AIR 1936 Lah 685 (687), (Whether the as- 
sured was of sound mind.) 

(’38) AIR 1938 P C 91 (97) (P 0). (The state of 
mind of a person is as much a fact as the state 
of his digestion.) 

(’35) AIR 1935 Cal 168 (174) : 61 Cal 1005. 

4 . (’IG) AIR 1916 Lah 232 (233) ; 1916 Pun Re 
No. 76. 


(’34) AIR 1934 Pat 121 (122). 

(’32) AIR 1932 Lah 631 (532) : 14 Lah 106. 

(’16) AIR 1916 Lah 67(67): 1916 Pun Re No. 63. 
(’25) AIR 1925 Lah 605 (506). 

(’ >2) AIR 1932 Lah 322 (323). (Question whether 
conduct was bona fide,) 

( 97) 24 Cal 825 (829). 

(’70) 5 Bong L R App 59 (60). (Whether proceed- 
ings which had been taken to execute a decree 


had been taken bona fide.) 

(’74) 13 Beng L R App 1 (2). 

(’26) 92 Ind Cas 670 (672) (Oudh). 

(’37) AIR 1987 Cal 314 (318). 

[But tee (’38) AIR 1938 Lah 704 (706). (9ues- 
lion whether party acted in good faith within 
the meaning of S. 14, Limitation Act, on facts 
found by lower Appellate Court is mixed ques- 
tion of law and fact.)] 

5- (’21) AIR 1921 Mad 198 (199). 

( 23) AIR 1928 Cal 165 (166). 


(’26) AIR 1926 Mad 39 (39, 40). 

(*35) AIR 1935 Bom 326 (327) : 59 Bom 502. 
(Question as to whether an instrument was ob- 
tained from a person by unduo inHuenco and 
misrepresentation is a question of fact.) 

6. (’29) AIR 1929 All 458 (458). 

(’26) AIR 1926 Oudh 501 (502). 

(’19) AIR 1019 P C 39 (41) (P C). 

(’20) AIR 1920 Lah 24 (25). 

(’28) 107 Ind Cas 490 (491) (Lah). 

(’35) AIR 1935 Oudh 443 (443). (Partition — 
Finding that it is neither fictitious nor frau- 
dulent is a finding of fact.) 

(’38) AIR 1938 All 160 (161). 

(’32) AIR 1932 P G 89 (90) : 59 Ind App 147 : 7 
Luck 64 (P C). (Finding that fraud and undue 
influence are established is finding of puro fact.) 

7 . (’32) AIR 1932 P C 89 (90) : 59 Ind App 147 : 

7 Luck 64 (P C). 

(’01) 25 Bom 126 (128). 

(’28) AIR 1928 All 394 (394). 

[But see (’37) AIR 1937 Oudh 254 (255, 256). 
(Finding that bond was executed owing to 
undue influence is one of law being a legal 
inference from the fact of the case — Submitted 
not correct.)] 

8. (’21) AIR 1921 Lah 146 (146). 

(’82) AIR 1932 All 540 (542) : 54 All 667. 

(’34) AIR 19.34 Pat 167 (167). (Knowledge). ' 

(’26) AIR 1926 Oudh 257 (258). 

(’29) AIR 1929 Oudh 316 (317) : 5 Luck 172. 

9 . Sco Notes 28 and 32 and also the following 
cases. 

(’18) AIR 1918 Pat 632 (033). 

(*33) AIR 1933 Lah 468 (459). (Inference as to 
person licing of unsound mind.) 

(’32) AIR 1932 Lah 322 (323, 324). (Finding on 
no evidence.) 

(’10) 5 Ind Cas 398 (400) (Cal). 

(’12) 16 Ind Cas 811 (813) (Cal). 

(’16) AIR 1916 Oudh 139(140): 19 Oudh Cas 367. 
(Question of good faith within the meaning ot 

S. 14, Limitation Act, is mixed question of law 
and fact and can be questioned in second appeal.) 
(*38) AIR 1938 Pat 147 (148). (High Court canseo 
if inference of fraud or conspiracy is warranted 
by the facts found.) 

[See alsoV^G) AIR 1936 All 553(554). (Abandon- 
ment of house is not nocossarily a question of 
fact as it depends upon inference of occupier’s 
intention from prov^ facts.)] 

10 . (’89) 41 Pun L R 462 (463). (Finding tbai 
certain suit was not collusive is one of fact.) 

11 . (’89) AIR 1939 Mad 788 (786) : 49 Mad L W 
664 (668). 

(’89) AIR 1939 Pat 190 (193). 

(’85) AIR 1935 Bom 855 (356). 

(’88) AIR 1938 P C 91 (97) (P C), 
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Questions of waiver, acquiescence and estoppel are not questions of fact but 
inferences of law from facts proved and are therefore open to examination in second 
appeal.^* 

The question of negligence is a question of fact.^^ But whether the inference as 
to the negligence is warranted by the facts is a question of law.^* Again, where there is 
a special legal significance attached by statute to the word '^negligence," the question 
whether there has been such negligence is a question of law.^® Similarly the legal 
standard of reasonable care required by Section 151 of the Contract Act,^® or by 
Section 41 of the Transfer of Property Act, is a question of law.^^ 

Whether misconduct can be inferred from a sot of facts is a question of law.^® 
The question of the existence or otherwise of reasonable and probable cause for 
the doing of a thing is a question of fact,^® though the question whether the proved facta 


(’39) Ain 1939 Pat 13 (14). (The finding of the 
lower Appellate Court as to the absence of reason- 
able and probable cause and to the existence of 
malice in a suit for damages for malicious arrest 
is one of law.) 

(’34) AIR 1934 Lah 907 (908). 

12 . (’29) AIR 1929 Cal 437 (439) : 56 Cal 201. 
(’99) 21 All 49G (504) : 26 Ind App 58 (P C). 

(Acquiescence.) 

(’01) 28 Cal 738 (741). (Do.) 

(’21) AIR 1921 Nag 167 (168). (Do.) 

(’25) AIR 1925 Cal 288 (289). (Do.) 

(’26) AIR 1926 Nag 416 (422). (Do.) 

(’16) AIR 1916 Lah 370 (371) : 1916 Pun Re No. 
107. (Do.) 

(’27) AIR 1927 Cal 220(224). (Representation and 
acquiescence giving rise to estoppel — Question 
of the conduct is one of fact.) 

(’10) 6 Iftd Cas 138 (141) (Cal). (Waiver— Mixed 
question of law and fact.) 

(’17) AIR 1917 Mad 47 (49). (Do.) 

(’18) 19 Ind C«as 894 (895) : 37 Bom 480. (Waiver 
is primarily, and in most cases very largely, an 
inference to be drawn from facts, though in 
certain classes of cases this inference has come 
to be looked on as an inference of law.) 

(’03) 27 Bom 1 (13) (F 13). (Whether there has 
been waiver of the creditor’s right to claim the 
whole on default of an instalment is a mixed 
question of fact and law.) 

(’16) AIR 1916 Mad 901 (902). (Reversioners con- 
sent inferred from proved facts is matter of law.) 
[But tee (’36) AIR 1936 Lah 159 (161). (The 
question whether abstinence from suing cou- 
pled with other circumstances would amount 
to waiver is largely, if not wholly, a question 
of fact.) 

(’19) AIR 1919 Oudh 384 (885). 

(’15) AIR 1915 All 255 (256) : 37 All 350.] 

13 . (’20) AIR 1920 P C 88 (90) (P C). 

(’33) AIR 1933 All 214 (215). (Contributory negli- 
gence.) 

(’S3) AIR 1933 Lah 337 (338). 

(’27) AIR 1927 Mad 443 (444). 

(’22) AIR 1922 Cal 317 (319). 

(’27) AIR 1927 Oudh 478 (478). 

(’80) AIR 1930 Pat 283 (286) : 9 Pat 733. 

(’28) AIR 1928 All 166 (168). (Finding of no 
negligence.) 

(’18) AIR 1918 Pat 413(416). (Wilful negligence.) 


(’24) AIR 1924 Lah 594 (594). (Do.) 

(’26) AIR 1926 All 394 (395) : 48 All 766 (Do.) 
(’26) 94 Ind Cas 348 (348) (Lah). (Do.) 

(’86) AIR 1936 Pat 84(85). (Finding of no neglect 
or misconduct is not one of law.) 

[See (’36) AIR 1936 All 771 (775) : 58 All 771. 
(Negligence is at least a mixed question of law 
and fact— Lower Court approaching it neither 
from wrong standpoint nor evidence pointing 
only to converse conclusion — No legal defect 
in finding — Such finding cannot bo upset in 
second appeal.)] 

[See also (’33) AIR 1933 All 158 (169). (Reason- 
able diligence is question of fact.)] 

14 . (’29) AIR 1929 Rang 17 (18) : 6 Rang 643. 
(’25) AIR 1925 Mad 268 (258). (What is gross 

negligence is a mixed question of law and fact.) 
(’26) AIR 1926 Mad 905 (905). 

(’32) AIR 1932 All 139 (139). (Finding not ap- 
proached from proper legal standpoint — Ques- 
tion not one of fact.) 

(’37) AIR 1937 Mad 472(474). (Certain facts whe- 
ther amount to negligence or not can be con- 
sidered in second appeal.) 

[See (’35) AIR 1935 Mad 81 (86). (Minor — 
Decree against— Sot ting aside decree for neglig- 
ence of guardian — Negligence must be such as 
leads to loss of a right, which must have been 
successfully assorted if the suit had been con- 
ducted with due care — Question of mixed law 
and fact.)] 

15 . (’21) AIR 1921 All 814 (316) : 43 All 29. 
(Whether acts and omissions constituted negli- 
gence within S. 167 (2) of the Agra Tenancy 
Act, 1901.) 

(’22) AIR 1922 All 421 (421). (Do.) 

(’24) AIR 1924 All 613 (613). (U. P. Land Reve- 
nue Act.) 

(’28) AIR 1928 Lah 774 (775) : 10 Lah 860. 
(“Wilful neglect” under the Railways Act, S. 72 
was held to have a special legal significance.) 
(’28) AIR 1928 Lah 837 (838) : 10 Lah 329 (Do.) 

16. (’24) AIR 1924 Cal 92 (95). 

17 . (’27) AIR 1927 All 158(169). (Mixed question 
of law and fact!) 

[But see (’27) AIR 1927 Nag 41 (42).] 

18 . (’37) AIR 1937 Pat 289 (292). 

19 . (’01) 25 Bom 832 (336) (PC). 

’25) AIR 1925 Oudh 859(859) : 28 Oudh Gas 887. 
’26) 91 Ind Cas 112 (113) (Oudh). 
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Tvarrant the inference of a reasonable and probable cause is one of law.*® The High 
Court of Patna*^ has, however, held that it is a question of law. The High Court of 
Lahore has expressed conflicting views.** It is submitted that the view of the Patna 
High Court is not correct. The attempt made in the Patna case to distinguish the 
Privy Council decision in Pestonji Modi v. Queen Insurance Co,, I. L. B. 25 Bombay 
332 (336) is not satisfactory and the decisions which are purported to be followed only 
lay down the rule that the propriety of the inferences from facts is a question of law, 

40. Existence of liability. — Questions relating to the existence of liability 
depend upon principles which are generally principles of law. Consequently, such 
questions involve questions of law.^ See also Note 28 ante. 

41. Existence of custom. — See Note 21 ante. 


42. Status. — Where the question 
tions being made out, it is a question of 

(’29) AIR 1029 All 429 (430). 

(’39) AIR 1939 Mad 783 (786): 49 Mad L W 664 

( 668 ). 

(’36) AIR 1935 Rom 355 (356). (Suit for malici- 
ous prosecution.) 

(’36) AIR 1936 All 441 (441, 442). 

(’39) AIR 1939 All 654 (567): 1939 All L Jour 367 
(371) : I L R (1939) All 424. 

20. (’01) 24 Mad 549 (652, 553). (But if the 
inference is not warranted by facts there will 
an error of law.) 

(’01) 28 Cal 691 (693). (Propriety of inference is a 
question of law.) 

(’10) 6 Ind Cas 676 (680) (Cal). (Whether facts 
warrant inference is a question of law.) 

(’ll) 11 Ind Cas 729 (734) (Cal). (Whether the 
inference drawn therefrom is legitimate is a 
question of law.) 

(’30) AIR 1930 Cal 392 (396) : 67 Cal 25. (Infer- 
ence open to second appeal.) 

(’33) AIR 1933 Nag 23 (26) : 28 Nag LR 312. 

(’32) AIR 1932 All 386 (389). (Reasonable and 
probable cause is a question of law and fact.) 
(’39) AIR 1939 Mad 783 (786) : 49 Mad L W 664 
( 668 ). 

[See also (’32) AIR 1932 Mad 601 (603) : 35 Mad 
LW 495 (496). (Reasonable and probable cause 
is a question of law and fact.)] 

21. (’16) AIR 1916 Pat 174(175):! Pat L Jour 149. 
(’32) AIR 1932 Fat 91 (92) : 10 Pat 842. 

(’39) AIR 1939 Pat 13 (14). 

22. (’32) AIR 1932 Lah 183(185). (It is a ques- 
tion of law.) 

(’33) AIR 1933 Lah 263 (264) : 14 Lah 46. (It is 
a question of fact.) 

(’35) AIR 1935 Lah 766 (767) : 17 Lah 190. 
(Question whether facts found amount to 
absence of reasonable and probable cause is one 
of law — Distinguishing 25 Bom 332 (PC).) 

Note 40 

1. (’06) 33 Cal 1047 (1061) : 33 Ind App 166 : 2 
Nag L R 130 (PC). (Though a person may not 
have been duly appointed executor, he may render 
himself responsible as executor if he intermeddles 
with the estate of the deceased— Misapplication 
of law on this point is a good ground for a second 
appeal.) 


of status depends upon certain legal condi- 
law.‘ Otherwise, it is a question of fact.* 

(*13) 21 Ind Cas 232 (232) : 7 Low Bur Rul 39.' 
(The question if a trustee could divest himself 
of his office is a question of law.) 

(’28) AIR 1928 Cal 123 (124). (Question as to per- 
sonal liabilty on a pro-note is one of law.) 

(’30) AIR 19.30 Cal 815 (816) : 58 Cal 585. (Whe- 
ther a person is a legally constituted agent or not 
upon certain admitted facts is a question of law.) 
Note 42 

1. (’16) AIR 1916 Pat 417 (417): 1 Pat L Jour 157. 
(’25) AIR 1925 Cal 1238 (1239). (Tenancy.) 

(’27) AIR 1927 Pat 209 (212) : 6 Pat 698 (PB). 

(Whether questions determining status of tenure- 
holders are themselves questions of law: Quare,) 
(’27) AIR 1927 Nag 200 (201). 

’ll) 9 Ind Cas 394(396) : 38 Cal 278. (Tenancy.) 
’25) AIRil925 Cal 761 (765). (Do.) 

(’25) AIR 1925 Mad 768 (768, 709). (Partnership.) 
(’24) AIR 1924 Nag 410 (411) ; 21 Nag L R 12. 
(Inference of unequivocal declaration of inten- 
tion to separate is one of law.) 

(’36) AIR 1936 N.ag 29 (30). (Question whether 
ancestors of party were ’inferior holders’ or 
’tenants’ or occupiedsome other position is purely 
one of law.) 

(’37) AIR 1937 Nag 230 (233). (Actual severance 
of status is a question of law.) 

(’35) AIR 1936 Mad 268 (272, 27.3). (Question as 
to whether relationship of landlord and tenant 
exists.) 

[See also (’36) AIR 1936 Mad 130 (131, 132). 
(Whether person takes limited or absolute estate 
is not question of fact.) 

(’36) AIR 1936 Oudh 97 (99). (Status of person 
or his right or title to land is a mixed question 
of law and fact dependent on interpretation of 
documents of title.)] 

2. (’25) AIR 1925 P G 49 (60, 61) : 52 Ind App 
83: 48 Mad 254 (PC). (Whether a Hindu family 
is joint or divid^.) 

(’33) AIR 1933 Lah 451(452). (Finding that lady 
is not pardanashin is one of fact.) 

(’34) AIR 1934 Nag 44(45). (Minority is question 
of fact.) 

(’34) AIR 1934 Fat 48 (49). (Finding as to joint- 
ness or separateness is one of fact.) 

3CPC. 57. 
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Where the principles of law applicable to the question have been misconceived,* or 
where there has been a misapprehension of the evidence,^ or an entire misconception 
of the real question that has to be tried,* there will be an error of law. See also 
Note 28 ante. 

The question whether a certain woman is a ^public prostitute* within the 
meaning of a particular enactment (e. g.^ Section 152 (2) of the Punjab Municipal Act)^ 
is a question of law.* 


48. Herder. — The question as to whether there has been a merger of interest 
or not, is a mixed question of law and fact.^ 


44. Limitatioilt — Questions of limitation are ordinarily mixed questions of 
law and fact.^ Similarly, the question whether the facts proved come within any 
provision of the Limitation Act is a mixed question of law and fact.* 

But the following questions are questions of fact — 

(l) Whether a plaintiff filed a prior suit in a wrong Court in good faith and 
conducted it diligently so as to secure exclusion of time under Section 14 
of the Limitation Act.* 


(*38) AIR 1983 Oudh 27 (28). (Finding of non- 
separation is one of fact.) 

(*21) AIR 1921 Lah 267(267). (Whether a Hindu 
family is joint or divided.) 

(’26) AIR 1926 Lah 443 (443). (Do.) 

(’23) AIR 1923 Lah 626 (627, 628). 

(’28) 109 Ind Gas 458 (459) (Lah). (Tenancy.) 
(’15) AIR 1915 Lah 279(279). (Fact that woman 
has taken to life of immorality.) 

(’16) AIR 1916 Lah 97 (98). (Question whether 
parties follow Mahomedan law.) 

(’20) AIR mo Lah 480 (480). (Ijegitimacy.) 

(’27) AIR 1927 All 410 (411). (Do.) 

(’25) AIR 1925 Pat 367 (368). (Minority.) 

(’21) AIR 1921 Lah 380 (381). (Plaintiff’s rela- 
tionship.) 

(’27) AIR 1927 Mad 185 (187). (Whether certain 
persons acted as heirs or administrators in con- 
tracting a certain debt.) 

(’28) AIR 1928 Nag 150 (1®!). (Whether a person 
is a hereditary Joshi.) 

(’37) AIR 1937 Nag 237 (239) ; I L R (1938) Nag 
221. (Findings that a Hindu family is joint 
and that certain person is its manager — Ques- 
tions of fact.) 

(’37) AIR 1937 Sind 312 (315). (Whether person 
is manager of property, nature of management 
and extent of his powers as manager are ques- 
tions of fact.) 

(’36) AIR 1936 Cal 269 (273). (Separation of one 
member of the joint family ^ Whether others 
are separate is a question of fact.) 

(’36) AIR 1936 Pat 129 (129). (Whether a person 
is legal heir and agnate.) 

(’86) AIR 1935 Bom 333 (336). (Question of 
relationship is one of fact.) 

(’38) AIR 1938 Oal 724 (728). (Finding that 
tenants have occupancy rights and are raiyats.) 
(’35) AIR 1936 Pat 256 (260). (Whether plaintiff 
is son of a certain person.) 

(*35) AIR 1936 Oudh 80 (81): 11 Luck 499. (Ques- 
tion whether plaintiff is legitimate son and heir 
of a certain person.) 


(’36) AIR 1935 Lah 108 (109). (Finding that the 
parties are related as described in the pedigree 
table.) 

(’39) AIR 1939 Lah 309 (809). (Whether a person 
is a reversioner of another.) 

(’35) 157 Ind Gas 865 (865) (Lah). (A finding that 
the plaintiff is not the adopted son is one of fact.). 

(’39) AIR 1939 Nag 260 (261) : 1939 Nag L Jour 
391 (392). (Whether woman is mistress or is re- 
married.) 

(’35) AIR 1935 Pat 842 (344) : 14 Pat 785 (S B). 
(Question whether person is member of a joint 
undivided family.) 

(’34) AIR 1934 Lah 968 (969). (Adoption.) 

(’35) AIR 1935 All 351 (353). (Finding that A is 
son of B is one of fact.) 

[But see (’34) AIR 1934 Nag 13 (14). (Disruption 
of Hindu family — Finding is not one of fact — 
It is inference of legal effect of facts found.)] 

3. (’26) AIR 1926 Ncig 389(390) : 24 Nag L R 68. 

4. (’34) AIR 1934 Nag 44 (45). 

(’34) AIR 1934 Pat 48 (49). (Finding based on. 
exclusion of evidence.) 

5. (’25) AIR 1926 Nag 284 (287). 

6 . (’26) AIR 1926 Lah 461 (462). 

(’30) AIR 1930 Lah 824 (825). 

Note 43 


1. (’27) AIR 1927 Cal 136 (189). 

(’18) AIR 1918 Pat 651 (652). 

(’35) 39 Cal W N 694 (696). (Finding that 
the holder of a superior interest acquiring an 
inferior interest intends to keep the two interests- 
separate and that consequently there is no 
merger, is properly one of fact and cannot be 
challenged in second appeal.)] 

Note 44 

1. (’27) AIR 1927 Cal 30 (31). 

(’89) AIR 1939 Rang 42 (44). 

[See (*35) AIR 1936 All 716 (717). (Factsadmit- 
ted— Question of limitation thereon is one of 
law).] 

2. (*27) AIR 1927 Pat 256 (266). 

3. (’r‘ 


3. (’27) AIR 1927 Lah 909 (910). 
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(2) Whether a person had attained majority at any particular time.^ 

(3) The time requisite for obtaining copies which has to be deducted in 

calculating the time for preferring an appeal.^ 

(4) Whether there is sufficient cause for extending time under Section 5 of 

the Limitation Act." 


U. Existence of legal necessity for, and binding nature of, transac. 
tion. — The question of legal necessity for an alienation is ordinarily a question of 
foct,^ unless the application of any principle of Into is also in question, in which case it 
will be a question of law.* As in the case of other findings of fact, the proprie y of 
tile inference drawn from facts is always a question of law and can be examined in 
second ap])eal.* 

The question whether a guai'dian was justified in entering into a compromise on 
behalf of a minor,* and the question of the sufficiency of notice in connexion with an- 
objection that an award is not binding,® are questions of fact. Similarly, the question' 
whether a family arrangement,® or an alienation by the guardian is binding on a minor, 
is a question of fact.^ The existence of an antecedent debt is also a question of fact.® 
It has been hold in the undermentioned case® that the question whether the guardian 
of a minor is justified in alienating the property of the minor for necessity is a mixed 
(piestion of law and fact. 


46. Existence of nuisance. — A finding that no nuisance has boon proved,^ 
a finding that a public lane Inis not teen narrowed so as to cause damages to the residents 


4. (’08) 31 Mad StO (.'i43). 

(’07) 29 All 29 (32) : 34 lad App 1 (PC). 

5. (’94) 1894 Pun Re No. 6. p. 8. 

(■18) AIR 1918 Liih 29 (29, 30) : 1918 Pun Ro 
No. 100. 

(’22) AIR 1922 Lah 423 (423). 

6. (’16) AIR 1916 Dah 146 (148) : 1916 Pun Ro 
No. 88. 

(’31) AIR 1931 All 28 (28). 

(’30) 123 Ind Cas 83 (83) (Lah). 

[See (’30) AIR 1930 Lah 1068 (1070). (Judicial 
discretion wrongly exercised in refusing exten- 
sion — Refusal on ground that appeal bad on 
merits — High Court interfered.) 

(’30) AIR 1930 Oudh 184 (184). (Grounds for refu- 
sal of extension invalid— Court interfered in 
.second appeal.)) 

Note 45 


’. (’21) AIR 1921 Lah 304 (307). 

(’32) AIR 1932 Lah 473 (474) : 13 Lah 826. 
(Absence of legal necessity.) 

(’33) AIR 1933 Lah 343 (.343) : 14 Lah 584. 

(’33) AIR 1933 Oudh 31 (32) : 8 Luck 1S2. 

(’32) 33 Pun L R 607 (608). 

< ’14) AIR 1914 Lah 120 (120). 

(’14) AIR 1914 Lah 314 (314). 

(’15) AIR 1915 Lah 374 (376). 

(’22) AIR 1922 Lab 398 (398). 

(’23) AIR 1923 All 20 (21). 

(’23) AIR 1923 All 28 (28). 

(’23) AIR 1923 Lah 669 (670). 

1 Hay 267. 

t'24) AIR 1924 Lab 685 (685). 

(’37) AIR 1927 Lab 605 (607) : 8 Lah 340. 


(’84) AIR 1934 Lah 517 (519). 

(’35) AIR 1935 Mad 431 (432). (Alienation by 
Hindu father — Question whether debts are incur- 
red for necessary purposes biiidingon the family 
is one of fact.) 

(’37) AIR 1937 Nag 330(3.32): ILR(1937) Nag 111. 

(’36) AIR 1986 Pat 275 (278). 

(’35) AIR 1935 Pat 175 (176). (Alienation by 
Hindu widow whether for legal necessity or not, 
is a question of fact.) 

[S«« (’30) AIR 1936 Pat 426(428). (tegal neces- 
sity is a mixed question of law and fact.)] 

2. (’2.5) AIR 1925 Oudh 557 (557) : 27 Ondh Gas 
329. (Alienation by Hindu widow — Enquiry by 
alienee as to legal necessity — Kuflicieocy of 
emiuiry is question of law.) 

(’12) 13 Ind Cas 945 (946) (All). 

(’27) AIR 1927 Lah 896 (897). 

(’36) AIR 1936 Pat 275 (279, 280). (Question 
whether the lower Appellate Court misdirected 
itself in presuming that there was legal necessity 
is a question of law.) 

(’35) AIR 1935 Lah 440 (440). (Hindu widow — 
Question whether provision for marriage of 
daughter’s daughter is a legal necessity.) 

3. (’26) AIR 1926 Nag 332 (333). 

(’26) AIR 1926 Nag 486 (487). 

4. (’25) AIR 1925 Mad 1285 (1287). 

5. (’27) AIR 1927 Cal 619 (621). 

6. (’21) AIR 1921 Lah 291 (291). 

7. (’06) 4 Cal L Jour 486 (487) : 34 Cal 36. 

8 . (’26) AIR 1926 Oudh 33(33, 34). 

9. (’34) AIR 1934 Lah 329 (330). 

Note 46 

1. (’25) AIR 1925 Lah 424 (424). 
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in tho lane,^ and a finding that a latrine is not likely to cause pollution to the water 
of a well,^ are all questions of fact. 

47. Interpretation and applioability of the law. — Questions relating to 
the interpretation and applicability of law are obviously questions of law. Thus, the 
question whether correct tests have been applied in determining the infringement of 
legal rights,^ or wliother on tho facts proved a relief prayed for should be granted,^ or, 
whether in the circumstances of a case an appeal lies,*'* or as to what constitutes exclu- 
sion from a joint estate,* or whether an estoppel arises on the facts found,® or whether 
the requisites for res judicata are proved,*' or whether on the facts proved a person 
can be called a “trespasser,’*^ or whether the occasion on which a libellous statement is 
alleged to have been made was a privileged one,*^ is a question of law. Similarly, the 
question whether a particular Section of an Act applies or not, to tho facts proved in 
a case, is a question of law.** Thus, the question whether a stipulation in a deed is by 
way of penalty under Section 74 of the Indian Contract Act,*** is a question of law. 

The following questions have been held to be mixed questions of law and fact : 

(1) Whether an alteration in a document is ‘material* or not.** 

(2) What is the reasonable time for presentment for payment of a bill of 

exchange.*^ 

(3) What are “necessaries** within tho meaning of the term, under Section 68 

of the Indian Contract Act.*'’* 


(4) Whether there has been a proper investigation of a claim preferred under 
0. 21 E. 58 of the Code so as to make an order therein binding on tho 
claimant.** 

(6) Whether a deposit of decretal amount by an unregistered purchaser of a 
transferable under-tenure is sufficient under the Sale of Under Tenures 
Act (VIII of 1865).*® 

(6) Whether there was a partnership as defined in the Contract Act.**' 


2. (’29) AIR 1929 All 504 (505). 

3. (’26) AIR 1926 Nag 50 (50). 

Note 47 

1. (’14) AIR 1914 P C 45 (47) ; 42 Cal 46 ; 41 
Ind App 180 (P C). 

2. (’13) 35 All 487 (498) ; 40 Ind App 182 (P C). 

3. (’14) AIR 1914 Cal 592 (594). 

4. (’17) AIR 1917 P 0 77 (77) (P C). 

5. (’18) AIR 1918 Lah 281 (282) : 1918 Pun Re 
No. 46. 

6. (’33) AIR 1933 Tjah 606 (609). 

7. (’16) AIR 1916 Pat 381 (382) : 1 Pat L Jour 47. 

8. (*39) AIR 1939 Pat 190 (193). 

9. (’23) AIR 1923 All 583 (584) ; 45 All 520. 

(’26) AIR 1926 Pat 495 (497), (Whether facts 

amount to ’’notice” under the Bengal Tenancy 
Act.) 

(’29) AIR 1929 Cal 366 (367). (Division of tenancy 
under S, 88 of the Bengal Tenancy Act.) 

(’15) AIR1916Lahl43(143): 1916PunReNo.69. 

. (Whether building is a ’’shop” within S. 13, 
Punjab Pre-emption Act.) 

(’30) AIR 1930 Lah 141 (142). (Whether transfer 
is a ’’sale” under the Punjab Pre-emption Act.) 


(’37) AIR 1937 Lah 284 (285). (Question whether 
property forms part of village or urban immov- 
able property under the Punjab Pre-emption 
Act, S. 3.) 

(’38) AIB 1938 Pat 622 (624). (Finding that on 
particular evidence, service of notice under S. 7, 
Bihar and Orissa Public Demands Recovery Act, 
is valid is decision on point of law.) 

(’39) AIR 1939 Bind 97 (98) : I L R (1939) Kar 
269. (Question, whether a transfer comes within 
8. 63,Transferof Property Act, can be considered 
in second appeal.) 

[See (’13) 20 Ind Gas 363 (364) (Cal). (But a 
question of sulTiciency of notice is a question 
of fact.)] 

10. (’21) AIR 1921 Lah 212 (213). 

(’26) AIR 1925 Mad 84 (84). 

[Sec also (’26) AIR 1926 Mad 177 (179).] 

11. (’25) AIR 1925 Nag 248 (244). 

12. (’29) AIR 1929 Lah 677 (677) : 11 Lah 34. 

13. (’24) AIR 1924 Nag 360 (861). 

14 . (’17) AIR 1917 Oudh 99 (100) : 19 Oudh Cas 
367. 

15. (’18) 20 Ind Cas 387 (889) (Cal). 

16. (’22) AIR 1922 Nag 96 (97). 
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However, where the law and itfl application are clear and the only question 
relates to facts and their yroof^ the finding will bo a finding of fact.^^ 

48* Abandonments — Abandonment is a question depending on the nature of 
evidence adduced in each case.^ It is largely a question of fact in the sense that the 
lower Court's inference for or against abandonment will not, ordinarily, be interfered 
with in second appeal.* But the High Court can always consider the propriety of the 
lower Court's inference from the facts established by evidence.'^ And such a (luestioii, 
viz,^ whether the facts found warrant the inference of abandonment, will bo a question 
of law.^ 
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49# Foreign law# — What a foreign law is on any particular point if a 
question of fact.^ 

80. Acquisition of easement and customary rights of privacy. — 

A finding as to the acquisition of a right of easement^ or as to the infringement 


17. (’69) 11 SuthWK263(264). (Whether notice 
of execution was properly served.) 

(’21) AIU 1921 Nag 94 (95). (Payment of interest.) 
(’26) AIR 1926 Nag 246 (246). (Whether pay- 
ment is to be regarded as interest.) 

(’26) AIR 1926 All 329 (880). (Whether a pay- 
ment of interest can be said to be made ‘as such’.) 
(’29) AIR 1929 Lah 154 (155). (Finding that a 
partnership is dissolved.) 

(’27) AIR 1927 All 215 (215). (Whether notice 
under Railways Act, S. 140 was duly served.) 
(’16) AIR 1916 Cal 564 (557) : 42 Cal 888. (Whe- 
ther “silk” id manufactured or not within the 
meaning of Sch. II of the Railways Act.) 

(’07) 11 Cal W N 794 (800) : 34 Ind App 138 : 34 
Ciii 718 (PC). (Whether the erection of an indigo 
factory will render land unfit for agriculture.) * 
(’20) AIR 1920 All 246 (247) ; 42 All 319 (326). 
(Whether a suit was contentious within the 
meaning of S. 52, Transfer of Property Act.) 

(’21) 63 Ind Cas 169 (170) (Cal). (Fraudulent 
nature of transfer.) 

(’29) AIR 1929 All 330 (331). (Question whether the 
particular trees could or could not be removed.) 
(’23) AIR 1923 Lah 443 (444). (Whether a place 
is a town.) 

(’26) AIR 1926 Lah 542(542). (Town or village.) 
(’21) AIR 1921 Lah 201 (202). (Factum of mar- 
riage between the parties.) 

(’24) AIR 1924 Lah 188 (189). (Do.) 

(’14) AIR 1914 Lah 377 (378). (Do.) 

(*90) 1890 Pun Re No. 135. (Marriage whether 
had taken place by Chader Andazi.) 

(’07) 9 Bom L R 382 (387). (Sufficiency of accom- 
modation for residence of Hindu widow.) 

(’22) AIR 1922 Cal 429 (434) : 49 Cal 477. (Whe- 
ther or not a particular illness constitutes Marz- 
ul-mout.) 

(’24) AIR 1924 Lah 382 (382). (Existence of wakf .) 
(’17) AIR 1917 Mad 671 (671). (Misjoinder.) 

(’30) AIR 1980 Cal 315 (318). (Notice to quit.) 
(’26) AIR 1926 Lah 21 (28). (Question whether 
an Ala malik had rights in Shamilat.) 

(’27) AIR 1927 Lah 879 (880), (Whether the 
plaintiff had sufficient cause for not producing 
his evidence under 0. 17 R. 1, C. P. Code.) 


(’39) AIR 1939 Pat 161 (161). (Tenant committing 
broach of S. 22, Chota Nagpur Tenancy Act, by 
using land for building huts — Finding of Court 
that land has been rendered unfit for tenancy is 
one of fact.) 

(*36) 1936 R D 268 (269). (The question whether 
a particular land which is alleged to have been 
sub-let at the time of the institution of the suit 
had been sub-let before or after a particular date, 

i. e., before or after the Oudh Rent Amendment 
Act of 1922 comes into force is one of fact.) 

(’39) AIR 1989 Pat 264 (265). (Finding that a 
book of .account is one kept in the regular course 
of business.) 

[See (’26) AIR 1926 All 1 (3) : 48 All 126. (But 
the form of marriage is .a question of law.)] 

[See also (’31) AIR 1931 Oudh 344 (344). (Find- 
ing that agift is invalid under S. 53, T. P.Act.)] 

Note 48 

1. (’10) 1910 Pun W R No. 13, page 34. 

(’35) AIR 1935 Cal 80 (82) : 61 Cal 937. 

2. (’1.8) 20 Ind Cas 198 (199) (Cal). 

(’34) AIR 1934 Lah 163 (163). 

(’16) AIR 1916 Cal 155 (156). 

(’19) AIR 1919 Lah 299 (299) : 1919 Pun Re No. 41. 
(’21) AIR 1921 Lah 162 (162). 

(’24) AIR 1924 Cal 366 (367). 

(’25) AIR 1925 Pat 741 (743) : 4 Pat 838. 

(’26) AIR 1926 Cal 751 (752). 

(’29) AIR 1929 Cal 120 (121). 

(’28) AIR 1928 Lah 924 (925) : 9 Lah 487. 

(’32) AIR 1932 Cal 405 (408). (Mixed question of 
law and fact.) 

3. See Note 28 n^ite, 

4. (’30) AIR 1930 Lah 215 (215). 

(’21) AIR 1921 Lah 229 (231). 

(’28) AIR 1928 Cal 891 (891). 

(’36) AIR 1936 All 553 (554). (Abandonment of 
house.) 

(’35) AIR 1936 Cal 80 (82) : 61 Cal 987. 

Note 49 

1. (’26) AIR 1926 Mad 218 (219). 

Note 50 

1. (’30) 1930 Lah 177 (177). 

(’69) 11 Suth W R 286 (286). (Right of user.) 
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Sdotioni thereof^ is a question of fact. Similarlvt a question as to whether an easement is one 

100 ft 101 of necessity or as to whether a customary right of priyacy exists in a particular place,^ 

Notes 50'*61 qi as to whether such right has been infringed,® is a question of fact. 

51e Miscellaneous. — Bepresentation — It has been held by the High Court 
of Madras that, where the facts are known, the question whether a Hindu son was 
effectively represented in a former suit, is an inference of law from facts, and is 
therefore a question of law.^ The High Court of Calcutta has, however, held that the 
question whether one heir of a tenant represents another or the tenancy, is a question 
of fact.^ 

Quantum of damages. — The measuro of damages awardable in a particular 
case is a question of fact.*^ 

Question of market-value of property. — The question of the market -value 
t)f a proi)erty is a question of fact."* 

The following have also been hold to be questions of fact : — 

(1) Whctlier a caste was split up or not.® 

(2) Whether two houses have a common entrance.^’ 

(3) Whether a person is the owner of a i)articular property." 

(4) Whether a particular standard of measurement prevails in a particular 

place.^ 

(5) Whether certain lands appertain to one village or another.*^ 

(6) Whether parties agreed to a certain decree being passed.^” 


(’24) Alii 1924 Lah 488 (489). (Finding that no 
right of way was granted.) 

[See also (’35) AIR 1935 Lah 346 (346).] 

2. (’28) AIR 1928 Lah 980 (981, 982). (Finding 
as to deprivation of light not inconveniencing 
user so as to entitle him to injunction is a find- 
ing of fact.) 

(’31) AIR 1931 Mad 128 (131). (Whether a parti- 
cular user of passage right imposes additional 
burden on servient heritage.) 

( ’35) AIR 1935 Lah 558 (559). (Suit for infringe- 
ment of right to easement of light and air — 
Finding that if defendant builds in particular 
way, plaintiff will get sufficient light is one of 
fact.) 

3. (’27) AIR 1927 Mad 963 (963). (Easement of 
necessity.) 

4. (’21) AIR 1921 Sind 155 (156) : 16 Sind LR 17. 
(Customary right of privacy.) 

5. (’10) 6 Ind Cas 398 (399) (All). (Right of 
privacy.) 

(’29) AIR 1929 Oudh 535 (536). (That there had 
been no fresh or substantial interference with 
the plaintiff’s former right of privacy was held 
to be a finding of fact.) 

Note 51 

1. (’27) AIR 1927 Mad 406 (408). 

2. (’ll) 10 Ind Cas 116 (116) (Cal). 

(*26) AIR 1926 Cal 517 (518). 

(’27) AIR 1927 Cal 81 (82). 

(’29) AIR 1929 Cal 28 (30). 

3. (1866) 2 Suth W R 235 (236). 

(*34) AIR 1934 All 392 (398). (The High Court how- 
ever dealt with the question in second appeal.) 
(’84) AIR 1934 Pat 16 (18). 

(’38) AIR 1938 Nag 29 (30) : 28 Nag L R 320. 


(But the finding may vitiated in special cir- 
cumstances by matters which raise a question 
of law.) 

(’68) 10 Suth W R 164 (165). 

(’06) 3 Cal L Jour 140 (141). 

(’09) 31 All 333 (334, 335). 

(’ll) 9 Ind Cas 984 (985) (All). 

(’21) AIR 1921 Pat 341 (341). 

(’12) 17 Ind Cas 517 (517) (All). (Reasonable 
compensation.) 

(’32) AIR 1932 Nag 118 (119) : 28 Nag L R 142. 

(’36) AIR 1936 Nag 70 (70). (Adequacy of damages, 
ordinarily a question of fact.) 

[Sec (’34) AIR 1934 All 392 (393). (Where the 
damages have been assessed on wrong principle, 
the finding as to quantum of damages can be 
reviewed in second appeal.)] 

[But see (’14) AIR 1914 Lah 531 (534) : 1915 
Pun Re No. 1.] 

4. (’26) AIR 1926 Oudh 68 (69). 

(’29) AIR 1929 Lah 137 (138). 

(’29) AIR 1929 Oudh 244 (246) : 4 Luck 643. 

(’30) AIR 19.30 All 363 (365) : 52 All 532. 

5. (’26) AIR 1926 Bom 69 (70) : 50 Bom 124. 

6. (’25) AIR 1925 Lah 257 (258). 

7. (’26) AIR 1926 Mad 1052 (1053). 

(’33) AIR 1933 All 603 (604). 

8 . (’18) AIR 1918 P 0 92 (93, 94) : 46 Cal 189 : 
45 Ind App 183 (PC). 

(’21) AIR 1921 Cal 220(222). (As to the length of 
the unit of measurement on the basis of which 
rent has to be paid.) 

9. (’29) AIR 1929 Oudh 524 (524). 

(’34) AIR 1934 Oudh 449 (450). 

10. (’29) AIR 1929 Bom 68 (69). 
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(7) Question as to what portion of a property is mortgaged. 

(8) Whether a kotha was built within 12 years.^® 

(9) Whether a partnership was dissolved.^* 

(10) Question of non-access.^* 

(11) Whether a certain unpublished manuscript was handed over to a party 
and whether it was improperly used by him in breach of confidence.'® 
See also the case cited below.'® 


52. Finding of fact binding in second appeal. — See also Section 107, 
Notes 12 to 15. 

An error of fact is not one of the grounds of second appeal mentioned in 
Section 100. The reason, as has already been pointed out in Note 2, is that public 
interest requires that there should be an end to litigation even at the risk of occa- 
sional error, and Sections 100 and 101 taken together distinctly prohibit second 
appeals on questions of fact,' unless in the process of arriving at a finding of fact the 
Court has committed an error of law or a substantial error of procedure.^ Thus, the 
High Court can neither investigate the grounds on which the finding has been 
arrived at® nor interfere with it.* It may be that the evidence is unsatisfactory or 


11. (*34) AIR 1934 All m (155): 56 All 496. 

12. (’34) AIR 1934 Lah 529 (530). 

13. (’33) AIR 1933 Pat 78 (79): 12 Pat 139. 

(’34) AIR 1934 Lah 557 (557). 

(’35) AIR 1935 All 1008 (1010). (Question of dia- 
solution of partnership is mixed question of law 
and fact.) 

14. (’34) AIR 1934 Kag 124 (125). 

(’35) AIR 1935 Lah 628 (629, 630). 

15. (*33) AIR 1933 P 0 26 (27) (PC). 

16. (’37) AIR 1937 Nag 139 (140) : I L R (1937) 
Nag 214. 

Note 52 


1. (’14) AIR 1914 P C 87 (89) : 37 Mad 443 : 41 
Ind App 258 (PC). 

(’37) AIR 1937 All 262 (263). (Finding of fact 
based on elaborate consideration of evidence — 


Finding is conclusive though first Appellate 
Court’s view as to admissibility of a document 
is technically erroneous.) 

038) AIR 1938 Pat 278 (280) : 17 Pat 430. 

(’36) AIR 1986 Pat 129 (129). 

(’36) AIR 1936 Pat 287 (288). 

(’35) AIR 1935 All 501 (501) (S»). 

(’36) AIR 1936 Pat 243 (244). (Omission to con- 
sider piece of evidence does not alter character 
of finding.) 

(’36) AIR 1936 Pat 270 (272) : 15 Pat 422. 

(’36) AIR 19.36 All 124 (127). 

(’37) AIR 1937 Oudh 47 (51). 

(’39) AIR 1939 Pat 267 (268). (Appellate Court 
recording findings of fact in dismissing ap])cal 
under 0. 41 R. 11 — Findings are binding in 
second appeal.) 

(’38) AIR 1938 Lah 191 (193). (Finding of fact 
based upon consideration of evidence on record 
—Finding cannot be interfered in second appeal.) 
(’34) AIR 1934 All 866 (868). 

’37) AIR 1987 Rang 249 (250). 

(9a) 19 Cal 249 (252) : 19 Ind App 1 (PC). 

V93) 20 Cal 98 (99) : 19 Ind App 228 (PC). 


2. See Note 11 mprn. 

(’29) AIR 1929 Pat 28(31) : 7 Pat 832. 

(’37) AIR 1987 Oadh 165 (ICC) : 12 Luek 510. 
(’38) AIR 1938 All 144 (145). 

(’38) AIR 1938 Lah 182 (183). 

(■37) AIR 1937 Sind 263 (267). 

(’34) AIR 1934 Cal 633 (634) : 61 Cal 365. (Mis- 
(tonception of or mistake in consideration ofevi< 
dencc.) 

(’34) AIR 1934 Oudh 449 (450). 

(’35) AIR 1985 Bom 371 (375), 

(’35) AIR 1936 All 588 (588). 

(’36) AIR 1936 Pat 152 (164). 

(’36) AIR 1936 Piit 42 (44). (Land acquisition— 
Rinding as to apportionment of coitiponsation 
money.) 

(’35) AIR 1935 Oudh 394 (399) : 11 Luck 209. 
(’36) AIR 1936 All 443 (448) : 58 All 889. 

3. (’27) AIR 1927 P G 117 (119): 54 Ind App 196: 
54 Cal 686 (PC). 

(’34) AIR 1934 All 990 (992). 

(’19) AIR 1919 Cal 672 (673). 

(’70) 13SuthWR50 (51). (Weight to ho attached 
to evidence.) 

(’30) AIR 1980 Mad 590 (592). 

4. (’89) 16 Cal 753 (766) : 16 Ind App 125 (PC). 
(’90) 17 Cal 291 (298): 10 Ind App 233 (PC). 

(’18) AIR 1918 P C 92 (94): 40 Cal 189: 45 Ind App 

183 (PC). 

(’27) AIR 1927 P C 117 (119): 54 Ind Appl%: 54 
Cal 586 (PC). 

(’28) AIR 1928 P 0 219 (221) (PC). 

(’36) AIR 1935 All 636 (637). 

(’36) AIR 1935 All 686 (588), (Meaning of word 
118 ^ by witnesses — Question is one of fact.) 

(’36) 88 Pun L R 577 (578). (A finding of fact is 
not liable to interference in second appeal merely 
because the lower Appellate Court’s remark about 
the shifting of the onus is not happily worded, 
if it has not really affected the decision on 
merits.) 
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insufficient" or that it has not been properly appreciated;" it may be that the High 
Court is inclined to take a different view^ or that the decision is open to doubt;" it may 
even be that the finding may seem to bo grossly and inexcusably erroneous" : still if 
there is some (legal) evidence for the finding,^" and there is no such error or defect as 


(’S6) S8 Pun L B 590 (693). 

(’88) AIR 1988 Fat 181 (183). 

(’88) AIR 1988 Pat 88 (88, 89). (Finding cannot 
be te-opened merely b^ause someevidenceia not 
considered.) 

(’38) AIR 1938 Oudb 54 (56). 

(’37) AIR 1987 Nag 9 (10). (Unless o{ course it is 
’ a perverse finding for which there is no evidence 
whatever or is arrived at by casting the burden 
on the wrong party and thereby shutting out 
oral evidence.) 

(’86) AIR 1936 Bang 256 (260) : 14 Rang 242 
(PB). 

(’36) AIR 1936 Fat 136 (138). 

(’36) AIR 1936 Fat 7 (9) : 15 Pat 96. 

(’86) AIR 1936 Pat 54 (55). 

(’37) AIR 1937 Sind 51 (52) : 30 Sind L R371. 
(’87) AIR 1987 Sind 812 (815). 

(’87) AIR 1987 Pat 479 (481). (Inference drawn 
from exhibits.) 

(’86) 1936 B D 119 (120). 

(’89) AIR 1989 Pat 886 (386). 

(’38) 40 Pun L R 705 (706). 

(’36) AIR 1936 Pat 96 (96). 

(’35) AIR 1935 All 329 (383): 57 All 85. (But if 
lower Court has not discussed evidence of 
witnesses, it may differ from finding of the 
lower Court.) 

(’37) 1937 Mad W N 398 (895). 

(’35) AIR 1935 Mad 68 (59). 

(’35) AIR 1935 Pat 482 (482). 

(’38) AIR 1938 Oudh 214 (215, 216). 

(’85) AIR 1935 Oudh 80 (81): 10 Luck 499. (Find- 
ing as to legitimacy.) 

(’39) AIR 1939 Lah 284 (285). 

(’88) AIR 1938 Pat 110 (111). 

(’34) AIR 1984 Cal 633 (684, 635) : 61 Cal 365. 
(Genuineness of signature is a question of fact.) 
(’34) AIR 1934 Cal 708 (705) : 61 Cal 879. 

(’84) AIR 1934 Lah 406 (407). 

(’35) AIR 1935 All 351 (353). 

(’35) AIR 1936 All 278 (278). (Finding that the 
debt was tainted with immorality.) 

(’34) AIR 1984 Nag 226 (227) : 18 Nag L B 27. 
(The finding that there is full accord and satis- 
faction is a finding of fact.) 

(’84) AIR 1984 Lah 968 (969). (Finding that 
there was no adoption.) 

[See (’84) AIR 1934 Cal 824 (826).] 

S. (’92) 19 Cal 249 (252) : 19 lud App 1 (PC). 
(’34) AIR 1934 Lah 168 (163). 

(’32) 9 Oudh W N 1016 (1018). 

(’83) AIR 1933 Pat 708 (712). 

(’15) AIR 1915 Mad 680 (681). 

(’15) AIR 1915 Lah 163 (168). 

(’18) AIR 1918 Cal 590 (594, 595). 

(’23) AIR 1923 Cal 279 (279). 

(’25) AIR 1925 Nag 271 (271, 272), 

(’25) AIR 1925 Oudh 658 (660). 

(’26) AIR 1926 Cal 941 (948). 

(’28) 111 Ind Cas 876 (376) (Oudh). 


(’28) AIR 1928 Oudh 863 (854). 

(’29) AIR 1929 Pat 98 (99). 

(’89) AIR 1989 Nag 197 (200). (Evidence meagre.)- 

6. (’21) AIR 1921 Lah 284 (286). 

(’29) AIR 1929 Nag 270 (271). 

(’30) AIR 1980 Nag 11 (12). 

(’87) AIR 1987 Cal 871 (372). (Duo weight not 
given to evidence.) 

(’86) AIR 1986 Pat 270 (272) : 15 Pat 422. (Lower 
Court erring in its reasoning and arguing in a 
circle.) 

(’35) AIR 1985 Bom 371 (376). 

7. (’29) AIR 1929 All 885 (886). 

(’33) AIR 1933 Nag 185 (186). 

(’88) AIR 1933 Oudh 115 (116). 

(’71) 15 Suth W R 803 (308). 

(’71) 16 Suth W R 311 (312). 

(’26) 98 Ind Cas 876 (876) (Lah). 

(’26) AIR 1926 Nag 192 (198). 

(’31) AIR 1931 Nag 95 (96). 

(’87) AIR 1987 Nag 139 (140) :ILR (1937) Nag 214. 
(’38) AIR 1938 Pat 278 (280) : 17 Pat 430. 

(’36) AIR 1936 Bind 7 (9). 

(’37) AIR 1937 Sind 36 (36). 

(’88) AIR 1938 Lah 867 (859). 

(’39) AIR 1939 Pat 229 (230). 

8. (’17) AIR 1917 Lah 863 (364) : 1917 Pun Re 
No. 89. 

(’39) AIR 1939 Lah 12 (13). 

(’39) AIR 1939 Pat 886 (386). 

9. (’29) AIR 1929 P C 190 (193): 56 Ind App 280: 
25 Nag L R 121 (PC). 

(’29) AIR 1929 P C 152 (155) : 56 Ind App 223 : 
52 Mad 538 (PC). 

(’91) 18 Cal 23 (80): 17 Ind App 122 (PC). 

(’93) 20 Cal 93 (99): 19 Ind App 228 (PC). 

(’38) AIR 1988 Pat 418 (416) : 17 Pat 507. 

(’38) AIR 1988 Pat 278 (280) : 17 Pat 430. 

(’38) AIR 1988 Oudh 186 (187) : 14 Luck 138. 
(■36) AIR 1936 Oudh 201 (201). (Unless vitiated 
by some error of law.) 

(’36) 163 Ind Cas 93 (94) (Mad). 

(’37) AIR 1937 Oudh 226 (229). (This rule applies 
to findings based on inferences drawn from docu- 
ment in evidence.) 

(’86) AIR 1986 Pat 129 (130). 

(’36) AIR 1986 Pat 140 (141). 

(’38) AIR 1988 Lah 367 (359). 

(’87) AIR 1937 Sind 268 (266, 267). 

(’88) AIR 1938 Sind 215 (216): ILB (1939) Kar 136. 
(’37) AIR 1937 Sind 51 (52) : 30 Sind L B 371. 
(’35) AIR 1985 Pat 361 (852). 

(’36) AIR 1985 Lah 172 (178). 

10. (’29) AIR 1929 P 0 286 (287) : 56 Ind App 
388 (PC). 

(’29) AIR 1929 PC 190 (198): 66 Ind App 280 (PC). 
(’87) 14 Cal 740 (748); 14 Ind App 101 (PC). 

(’87) AIR 1987 All 863 (365). (Finding of fact as 
to termination of agency based on statement of 
plaintiff.) 
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mentioned above, then the High Court cannot entertain a second appeal on the finding. 

The findings need not be concurrent.'^ The fact that the trial Court and the lower 100 ft 101 
appellate Court have differed on the point is immaterial;'^ nor would the fact that NotM 
the finding has been based by the lower Appellate Court on additional evidence 
recorded by it,'* or on evidence treated as inadmissible by the trial Court," give 
the High Court a right to interfere with it. liHirther, though the lower Appellate 
Court should not (ordinarily) reject witnesses accepted by the trial Court in respect of 
credibility, still the fact that it has' rejected witnesses accepted by the trial Court 
will be no ground for interference on a question of fact, when the lower Appellate 
Court has given satisfactory reasons for doing so.'* 

It has also boon held that if a finding of fact given by the trial Court has not ' 
been challenged in the first appeal, it cannot bo challenged in second apixsal on any 
ground.'" 


53. Finding of facts, when not binding in second appeal. — As observed in 
Notes 2 and 62 above. Sections 100 and 101 prohibit the entertainment of a second 
appeal on the ground of an error on a question of fact. But whore in the process of 
arriving at tho finding of fact the lower Appellate Court has committed an error of law 
such as has l)een referred to in Notes 13 to 20 or has adopted an erroneous or defective 
procedure such as has l)eon referred to in Notes 23 to 27 above, tho finding of fact will 
be 0 {)en to attack on the ground of such error or defect.* Thus, a finding of fact can bo 


(’37) AIR 1937 Lah 26 (27). (The finding is bind- 
ing in second appeal even if tho lower Court has 
admitted inadiuissible evidence.) 

(’37) AIR 1937 Lah 387 (388). 

(’86) 157 Ind Oas 866 (865) (Lah). 

(’36) 163 Ind Cas 93 (94) (liliid). 

(’.39) AIR 1939 Lah 284 (285). 

(’35) AIR 1935 Cal 210 (211). (Finding of fact 
liascd on evidence is final.) 

(’35) AIR 1935 Liih 389 (890) : 16 Lah 1060. 

(’36) AIR 1935 Lah 641 (641) : 17 Lah 280. 

(’35) AIR 1935 Lah 765 (769) : 17 Lah 190. 


(’35) AIR 1935 Mad 26 (26). 

(’35) AIR 1935 Oudh 30 (33) ; 10 Luck 250. 

(’35) AIR 1935 Oudh 362 (363), 

(’35) AIR 1935 Oudh 385 (387). 

(’36) AIR 1936 Cal 22 (23). (Conclusions of the 
lower Courts on evidence partly documentary 
are as binding in second appeal as conclusions 
of oral evidence.) 

(’37) AIR 1937 Pat 289 (290). 

(’37) AIR 1937 Rang 226 (226). (Even of doubtfu 
weight.) 

(’30) air 1936 Rang 488 (490.) 

(’36) AIR 1986 Lah 978 (981). 

(’36) AIR 1936 Lah 678 (678). 

(’37) AIR 1937 All 197 (197). (A finding lased oi 
inferences derived from documentary evidence. 

(’39) AIR 1939 Nag 210 (211). 

( 38) AIR 1988 All 100 (102). (However weak th 
evidence may he.) 

(’39) AIR 1989Nag221 (223):ILR (1939) Nag 510 
’35) AIR 1985 All 764 (765). 

( 35) AIR 1986 All 884 (886). 


(’35) 87 Pun L R 454 (465). 

[See also (’36) AIR 1936 Lah 1005 (1006). (Ques- 
tion of fact — Finding should bo based on legal 
evidence.)] 

11. (’28) AIR 1928 Rang 303 (303) : 6 Ritng 586. 
(’37) AIR 1937 Oudh 165 (166) : 12 Luck 516. 

12 . (’15) AIR 1915 Oudh 132 (132). 

(’32) 33 Pun L R 628 (629). 

(’16) AIR 1916 All 181 (182). 

(’20) AIR 1920 Mad 789 (790). 

(’27) AIR 1927 Nag 168 (169). 

[See also (’37) AIR 1937 Sind 36 (36). (Lower 
Apiwllatc Court considering a case from a dif- 
feremt aspect from that of the trial Court.)] 

13 . (’86) 12 Cal 37 (38). 

(’15) AIR 1915 Cal 668 (569). 

(’32) AIR 1932 Ijah 93 (94). (So alw refusal to 
admit additional evidence in appeal is no ground 
for interference in second appeal unless lower 
Court exercised discretion perversely or contrary 
to law.) 

(’35) AIR 1936 Pat 105 (107). 

14 . (’83) AIR 1933 Rang 35 (36, 37). 

15 . (’25) AIR 1926 Rang 117 (117). 

(’23) AIR 1923 P C 156 (168) : 1 Rang 451 (PC). 

16 . (’29) AIR 1929 Bang 213 (214). 

(’31) AIR 1931 Nag 147 (148). (Want of enquiry 
into circumstances evidencing legal necessity for 
alienation by Hindu widow not challenged in 
the lower Appellate Court — Matter cannot be 
rc-opeued in second appeal.) 

[See olso (’38) AIR 1938 Pat 270 (271).] 
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set aside in second appeal in the following cases: — 


(*15) AIR 1915 Lah 15G (157). (Ignoring patent 


sufficient ground for second appeal that the 
lower Appdlate Court has misunderstood the 
result of the first Court's local investigation or 
that it has erred in the importance attached to 
certain documents which were admissible in 
evidence.) 

(’05) 82 Cal 719 (723, 724). (And no second appeal 
lies because some portion of the evidence may 
be in writing and the Judge makes a mistake as 
to its meaning.) 

(’24) AIR 1924 Lah 719 (719). (Reliability of 
entries apart from construction is purely a ques- 
tion of fact.) 

(*85) AIR 1935 All 774 (776). (A finding of fact 
which has been arrived at in complete disregard 
of the legal propositions involved.) 

(*34) AIR 1934 Lah 662 (662). (Finding not bind- 
ing if based on incorrect interpretation of docu- 
ment and on plea which did not arise in the case.) 

(’34) AIR 1934 Nag 253(254.255). (Finding based 
on wrong view of burden of proof or on one 
sided examination of evidence.) 

(’38) AIR 1938 Lah 182 (183). (Appellate Court 
erring in law in arriving at conclusion upon 
facts.) 

(’38) AIR 1938 Cal 763 (765). (Failure to attach 
presumption under S. 90, Evidence Act.) 

(’88) AIR 1938 Cal 541 (542). (Failure to appre- 
ciate legal effect of recitals of necessity in 
ancient documents and omission to consider 
other documents.) 

(’38) AIR 1938 Lah 760 (762). (Misapplication of 


facts and principles established by Courts for 
dealing with cases of old alienations.) 

(’18) AIR 1918 Lah 104 (105). (Wrong principles 
, of law.) 

k’26) AIR 1926 Mad 57 (58). (Do.) 

(’29) AIR 1929 Lah 314 (314, 315). 

(’ll) 12 Ind Cas 680 (581) (All). (Judge in arriv- 
ing at a certain finding wrongly influenced by 
his view of the burden of proof.) 
t*97) 24 Cal 825 (829, 830). (Arriving at a conclu- 
sion on a wrong view of the law is an error 
of law.) 

r25) AIR 1925 Mad 973 (973). (Vital mistake as 
regards very simple proposition of law on a 
question of inheritance.) 

'(’23) AIR 1923 Lah 41 (42). (Mistake of rules and 
maxims relating to legal necessity for an aliena- 
tion under Hindu law.) 

(*23) AIR 1923 Lah 660 (661). (Do.) 

(’25) AIR 1925 Oudh 740 (741). (Do.) 

(1863) 10 Moo Ind App 151 (164) (PC). (Finding 
that if property had not been sold it must have 
been mortgaged.) 

<’29) AIR 1929 All 557 (558). (Mistake as to the 
nature and quantum of evidence required to 
prove that what was once grove land has ceased 
to retain that character.) 

<’29) AIR 1929 Lah 772 (773). (Relying on erro- 
neous presumption of law.) 

(*13) 17 Cal W N 494 (495). (Disregarding a legi- 
timate presumption.) 

(’28) AIR 1928 Cal 761 (762). (Do.) 

(’24) AIR 1924 Lah 689 (690). (Do.) 

(’26) AIR 1925 Nag 270 (271). (Failure to invoke 
a legitimate presumption.) 

(’28) AIR 1928 All 16 (18): 50 All 145. (Do.) 

(’16) AIR 1916 Mad 1113 (1119); 39 Mad 304. (But 
where a presumption which a Court ought to 
raise is fixed by no rule of law the privilege of 
raising it entirely rests with the Court of fact 
and the High Court cannot in second appeal 
interfere with it.) 

(’09) 4 Ind Cas 495 (497) (Lab). (Misapplication 
of the burden of proof.) 

(’24) AIR 1924 Pat 310 (310): 2 Pat 919. (Do.) 
(’30) AIR 1930 Lah 97 (98). (Finding of fact 
based entirely on presumption arising out of a 
rule of Mahomedan law.) 

(’80) AIR 1930 Oudh 17 (18, 19). (Finding of fact 
based entirely on presumption — Validity of pre- 
sumption can be gone into.) 

(’94) 21 Cal 504 (512): 21 Ind App 39 (PC). 

<’25) AIR 1925 Mad 1226 (1228). (But miscon- 
struction of do6umenta not affecting finding will 
not vitiate the finding of fact, and the High 
Court should see if such misconstruction has 
vitiated the finding of fact.) 

•(’11) 9 Ind Cas 4 (4) (Cal). (And a solitary state- 
ment securing to throw onus on the wrong 
party while the whole evidence was considered 
does not vitiate the finding of fact.) 

<’09) 4 Ind Cas 329 (330) (Cal). (And it is not 


rule as to burden of proof.) 

(’36) 19 Nag L Jour 301 (304). (Finding of fact 
not properly arrived at— Onus wrongly laid.) 
f86)‘ AIR 19.36 Nag 130 (132) : I L R (1936) 
Nag 142. (Finding of fact of first Court on 
wrong basis regarding onus of proof.) 

(’36) AIR 1936 Lah 1006 (1006). (Finding based 
on wrong assumptions.) 

(’36) AIR 1936 Pat 185 (187). (Ignoring presump- 
tion of correctness attaching to the rooord-of- 
rights). 

(’36) AIR 1936 Lah 788 (789). (Finding of fact 
based on presumption which cannot bo made 
under S. 90, Evidence Act.) 

(’38) AIR 1938 Lah 303 (304). (Finding as to 
relationship vitiated by misapprehension of 
pedigree table.) 

(’38) AIR 1938 Nag 385 (388) ; I L R (1939) Nag 
324. (Misapplication of law of evidence.) 

(’38) AIR 1938 Mad 263 (254). (Wrong statement 
of law by Appellate Court as to presumption — 
Evidence approached from a wrong stand pointij 
(’38) AIR 1938 Nag 470 (473): ILR (1938) Nag 535. 
(’34) AIR 1934 Lah 309 (311, 312). (Presumption 
under S. 44, Punjab Landl^venue Act ignored 
— Finding of fact vitiated.) 

(’85) AIR 1936 All 774 (776). (Finding of fact 
arrived at in complete disregard of legal ques- 
tions involved can be interfered with in second 
appeal.) 
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(1) Where it ia not baaed on any evidence or on legal evidence,® or on a 
judicial consideration of the evidence adduced.® 


[See also (’85) AIR 1936 Pat 416 (416). (Cnurt 
has only to see whether decision on facts by 
lower Court is vitiated by error of law.)] 

2. (’90) 17 Cal 876 (882) : 17 Ind App 65 (P C). 
(’82) 142 Ind Oas-678 (673) (Lah). (Overlooking 
material evidence and basing decision on wrong 
assumptions.) 

(’19) AIR 1919 P C 29 (30, 31) : 47 Cal 107 : 46 
Ind App 140 : 15 Nag L B 97 (P G). 

(’25) AIR 1926 Pat 652 (562). (Rut where the 
allegation in plaint was not specidcally deniod 
in the written statement— Held that a finding 
in support of such allegation cannot be said to 
be based on no evidence.) 

(’27) AIR 1927 Pat 209 (212) : 6 Pat 698 (£’ 11). 
(No evidence.) 

(’31) AIR 1931 Oudh 136 (137). (Do.) 

(’31) AIR 1931 Oudh 382 (383). (Do.) 

(’32) AIR 1932 Lah 293 (294) : 13 Lah 899. (Do.) 
(’32) AIR 1932 Lah 322 (323, 324). 

(’04) 1 All L Jour 637 (640) : 29 Bom 1 : 31 Ind 
App 154 (F C). (No evidence and point not 
raised in pleadings.) 

(’26) AIR 1926 Bom 83 (39). (Lower Courts went 
outside the foundation for determination of 
fraud — High Court interfered.) 

(’21) AIR 1921 Lah 2.56 (257). (A finding on a 
(lucstiou of fact not put in issue can bo chal- 
lenged in second appeal.) 

(’69) 8 Bong L H A 0 258 (260). (Inadmissible 
evidence.) 

(’ll) 11 Ind Cas 586 (537) (Oudh). (Do.) 

(’12) 15 Ind Cas 4.59 (459, 460) (Cal). (Do.) 

(’12) 16 Ind Cas 887 (888, 889) (Oudh). (Insuffl- 
cient evidence.) 

(’16) AIR 1916 Lah 333 (334). (Inadmissible evi- 
dence.) 

(’36) AIR 1986 Lah 978 (981). (Findings based on 
more conjecture.) 

(’36) AIR 1936 Oudh 192 (192). (Inadmissible 
evidence.) 

(’36) AIR 1936 Oudh 211 (212) : 12 Luck 94. 

(’37) AIR 1937 Pat 289 (290). 

(’37) AIR 1937 Rang 225 (226). 

(’35) 18 Xag L Jour 333 (334). (Decision basedon 
inadmissible and unproved document.) 

(’35) 18 Nag L Jour 104 (105). 

(’38) 1938 Oudh W N 171 (173). 

(’39) AIR 1989 Cal 366 (367). 

(’36) AIR 1936 Rang 488 (490). 

(’36) AIR 1936 Lah 788 (789). (Inadmissible ovi- 
4eace.) 

(’36) AIR 1936 Sind 7 (8). 

(’88 AIR 1938 Pat 622 (624). 

(’37) 39 Pun LR 361(363). (Finding based purely 
upon unwarranted assumptions and unjustified 
conjectures.) 

(’37) 1987 All L Jour 1386 (1386). 

(’35) AIR 1935 Cal 648 (649). 

(’36) AIR 1935 Lah 108 (109). 

(’35) AIR 1986 Mad 26 (26). 

( 35) AIR 1935 Mad 190 (191). (Finding based on 
surmises.) 


(’35) AIR 1935 Oudh 41 (43) : 10 Luck 423. 
(Finding based on inadmissible evidence i.o.,oa 
a document rejected by the trial Court.) 

(’36) AIR 1936 Oudh 189 (190). (Inadmisslbl® 
evidouco.) 

3. (*12) 15 Ind Cas 190 (191) (Mad). 

(’23) 4 L B All (Rev) 376 (377). 

(’23) 4 L R All (Rev) 401 (402). 

(’10) 5 Ind Cas 160 (162) (Cal). 

(’17) AIR 1917 Mad 689 (690). 

(’16) AIR 1916 Pat 262 (268) : 2 Pat I- Jour 8. 
(•17) AIR 1917 Pat 288 (289). 

(’17) AIR 1917 Lah 267 (267). 

(’18) AIR 1918 Oudh 105 (107). 

(’is) AIR 1918 Oudh 221 (222). 

(’20) AIR 1920 Cal 2.55 (258) : 47 Cal 1079. 

(’25) AIR 1925 Oudh 747 (747). (Kvidenco not 
properly weighed.) 

(’27) AIR 1927 Nag .392 (.394). (Failure to realise 
the evidentiary value of certain documents.) 

(’29) AIR 1029 Lah 145 (145, 146). (Finding 
based only on part of evidence legally on record.) 
(’23) 4 L R All (Rev) 358 (3.59). 

(’25) 6 L R All (Rev) 69 (70). 

(’2.5) 6 L R Oudh 70. 

11 Oudh and Agra L R 65. 

(’19) AIK 1919 Oudh 44 (46) ; 22 Oudh Cas 312. 
(But the mere failure of a Court to mention a 
document in the judgment is no sutticient proof 
tb.at the Court failed to consider it.) 

(’22) AIR 1922 Lab 140 (141) (Do.) 

(’24) AIR 1924 All 270 (271). (Mistake or error of 
fact.) 

(’94) 18 Bom 2.50 (256). (Do.) 

(’17) AIR 1917 Lah 60 (63) (Do). 

(’23) AIR 1923 Lab 585 (587). (Misreading ofevU 
deuce.) 

(’01) 25 Bom 574 (681). (Do.) 

(•12) 16 Ind Cas 618 (619, 620) (Cal) (Do.) 

(’21) AIR 1921 All 212 (213) (Do.) 

(’24) AIR 1924 Mad 770 (771) (Do.) 

(’90) 20 Bom 753 (754). (Misconception of what 
the evidence is.) 

(’17) AIR 1917 Lah 225 (226) (Do.) 

(’24) AIR 1924 All 848 (849) : 46 All 778 (Do.) 
(’25) AIR 1925 Cal 408 (410) (Do.) 

(’I 2 ) 15 Ind Cas 516 (517) (Cal). (Misconcoptioa 
as to the existence of evidence.) 

(’21) AIK 1921 Cal 71 (72) (Do.) 

(’86) 11 Cal 499 (501). (Disregard of material evi- 
dence.) 

(•83) 9 Cal 309 (811) (Do.) 

(’06) 33 Cal 200 (202) (Do.) 

(’I 4 ) AIR 1914 Lah 404 (40.5). (Do.) 

(’17) AIR 1917 Lah 196 (197). (Do.) 

(’20) AIR 1920 All 344 (345). (Do.) 

(’21) AIR 1921 Pat 18 (20) : 6 Pat L Jour 72. (Do.) 
(’22) AIR 1922 Lah 149 (153). (Do.) 

(’ 22 ) AIR 1922 Nag 226 (227). (Do.) 

(’22) AIR 1922 Pat 503 (604’). (Do.) 

(’23) AIR 1923 All 401 (401). (Do.) 

(’25) AIR 1926 Mad 447 (448). (Do.) 

(’28) AIR 1928 Mad 826 (827). (Do.) 
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(S) Where it is based on a misconception of the real point in controversy in 
the case.^ 

(3) Where the conclusion of fact is not warranted by the facts on 
which it is based,® or is inconsistent with the other findings in the 


i’27) 8 L R All (Rev) 313 (313). 

*VSlj AIR 1981 Sind 128 (184) : 25 Sind L R 611. 
(Disregard of reliable evidence.) 

(*32) AIR 1932 Lab 64 (56). (Important docmneufe 
not considered.) 

(76) 24 Suth W R 431 (431, 432). (Rejection of 
. material evidence.) 

‘ (*69) 11 Suth W R 482 (484). (Do.) 

(’98) 20 All 42 (45). (Do.) 

(’07) 11 Cal W N 380 (389). (Do.) 

(’07) 11 Cal W N 1028 (1030). (Do.) 

(*14) AIR 1914 Oudh 123 (124) : 20 Ind Cas 894 
(895) : 17 Oudh Cas 1. (Do.) 

(’21) AIR 1921 Oudh 137 (137) : 5 Luck 514. (Do.) 
(’28) AIR 1923 Lah 208 (208). (Do.) 

(*26) AIR 192G Cal 603 (G04). (Do.) 

(*28) 108 Ind Cas 191 (192) (Lah). (Do.) 

(*38) AIR 1938 Cal 763 (765). (Lower Court 
misdirecting itself with regard to history of 
documents.) 

(’38) AIR 1938 Cal 31 (32) : I L R (1938) 1 Cal 
413. (Evidence not taken into consideration 
nor party given benefit of statutory presumption.) 
(’38) 40 Pun L R 705 (706). (Lower Court omit- 
ting to consider circumstances erroneously hold- 
ing them to be inadmissible.) 

(’36) 19 Nag L Jour 301 (304). (Omission to con- 
sider all facts and circumstances.) 

(’36) AIR 1936 Pat 243 (244). (But mere omission 
to consider a piece of evidence will not alter the 
character of a finding of f.act.) 

(’36) AIR 1936 Lah 864 (865). (Effect of mutation 
proceedings not considered.) 

(’36) AIR 1936 All 124 (127). (Evidence not 
weighed fairly and properly.) 

(’38) AIR 1938 Sind 198 (200) : I L R (1939) 
Kar 111. 

(’35) AIR 1935 Oudh 394 (399) : 11 Luck 209. 
(Finding based solely on legal presumption with- 
out considering oral evidence.) 

(’35) AIR 1935 Oudh 86 (87). (Important evidence 
not considered.) 

(’35) AIR 1935 Mad 701 (703). (Important evidence 
not considered — Assuming wrong legal prin- 
ciples.) 

(*35) AIR 1935 Mad 58 (59). (Misdirection in the 
appreciation of evidence.) 

(»35) AIR 1935 Lah 912 (913). (Disregard of 
entries in revenue records.) 

(’39) AIR 1939 Lah 88 (89). (Disregard of oral 
and documentary evidence.) 

(’38) AIR 1938 Pat 10 (11). (No categorical refer- 
ence by Appellate Court to statements of witnes- 
ses whom it disbelieved — High Court can go into 
evidence to see whether finding is correct.) 

(’38) AIR 1938 Mad 668 (569, 670). (Appellate 
Court, while reversing considered judgment of 
trial Judge, failing to refer to material piece of 
evidence militating against its own view.) 

(’36) AIR 1936 Nag 177 (178). (Misconception of 
pleadings, burden of proof and relevency of evi- 


dence in arriving at conclusion.) 

(’34) AIR 1934 Cal 633 (684) : 61 Cal 365. (Mis- 
conception of or error in consideration of evi- 
dence). 

4 . (’15) AIR 1915 Lah 477 (478). 

(’20) AIR 1920 Mad 262 (256). 

(’19) AIR 1919 P C 29 (31) : 47 Cal 107 : 46 Ind 
App 140 (P C). 

(’23) AIR 1923 Lah 206 (207). 

(’26) AIR 1926 Nag 416 (420). (Misconception of 
pleadings.) 

(’26) AIR 1926 Oudh 363 (354). (Do.) 

(’32) AIR 1982 Lah 128 (128). (Misconception 
that witnesses are interested.) 

(’30) AIR 1930 Pat 405 (405). (Misdirection.) 

(’31) AIR 1931 All 647 (548). (Do.) 

(’29) AIR 1929 Lah 516 (518). (Misapprehension 
of law.) 

(’39) AIR 1939 Lah 301 (302). 

(’38) AIR 1938 Nag 470 (472) : I L R (1938) Nag 
535. 

(’38) AIR 1938 Sind 198 (200) : I L R (1939) Kar 
111. (Important aspect of the case not con- 
sidered.) 

(’38) AIR 1938 lilad 133 (134). (Finding of fact 
based on erroneous approach to a case.) 

5. See also Note 28 ante. 

(’27) AIR 1927 P C 267 (260) (P C). 

(’68) 4 Mad H C R 63 (68). 

(’78) 3 Cal 198 (204) : 4 Ind App 247 (P C). 

(’16) AIR 1916 Cal 647 (649.) 

(’22) AIR 1922 All 312 (313) : 44 All 169. 

(*24) AIR 1924 Pat 691 (592). 

(’25) AIR 1925 Cal 469 (470). 

(’30) AIR 1930 Oudh 101 (101) : 4 Luck 396. 

(’23) AIR 1923 Lah 695 (696). (Comparison of 
signature is one of the modes of proving hand- 
writing and although, where there is no other 
evidence such proof would be regarded as hazar- 
dous and inconclusive, it cannot bo regarded as 
an error in law.) 

(’26) AIR 1926 Lah 87 (88). 

(’28) AIR 1928 All 39 (41) : 50 All 180. 

(’29) AIR 1929 All 767 (768). (Legal conclusions 
erroneously deduced from ascertained facts.) 
(’31) AIR 1931 All 219 (220). (Conclusion based 
on nobody’s pleadings.) 

(’86) 12 Cal 93 (95). 

(’02) 6 Cal W N 185 (188). 

(’25) AIR 1925 Nag 179 (179). 

(’03) 6 Bom L R 174 (176). (Incorrect inferences 
of law as to the legal consequences regarded as 
following from facts found.) 

(’99) 3 Cal W N 266 (260). 

(’23) AIR 1923 Lah 497 (498). (Wrong conclusions 
from proved facts.) 

(’21) AIR 1921 Oudh 104 (106) : 24 Oudh Cas 1. 
(’17) AIR 1917 Lah 350 (361). 

(’06) 9 Cal W N 663 (665). 

(’04) 6 Bom L R 312 (313). 

(’23) AIR 1923 Nag 124 (125). 
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case,® or is opposed to the case set up by the party in whose favour it is 
drawn/ 

(4) Where it is contrary to the facts found,® or is inconsistent with the. 
statement of reasons therefor in the judgment,® or is based on quaint 
reasoning,^® or is vague^^ or indefinite/^ 

(5) Where the finding has been given in reversal of the decision of the fimt 

Court either without properly appreciating or discussing the reasons 
given by the latter Court,^® or on unsatisfactory grounds/* 

(6) Where it is arbitrary,^® or vitiated by prejudice,’® or is based on a distorted 

view of the evidence,’^ or where no reasons have boon given for the 
finding/® 

(7) Where material facts have been ignored in arriving at the conclusion of 

fact/® 


It has been hold by the Allahabad High Court that a finding based on tho 
opinions of experts is not necessarily a finding based on facts proved or directly demon- 
strated, and that the sufficiency of the facts observed or of the inferences or opinions 


formed, can be examined in second appeal/® 
.(’35) AIR 1936 Pat 342 (844)“: 14 Pat 785 (S B). 
(’38) AIR 1938 Pat 413 (415) ; 17 Pat 507. 

(’38) AIR 1938 Pat 147 (148). (High Court can see 
whether infcreuce is justified by the facts found.) 
^’35) AIR 1936 Bom 47 (50). (Finding based on 
wrong inference from proved faets.) 

'6. (’25) AIR 1925 Nag 211 (214). (Inconsistent 
findings.) 

(’20) AIR 1920 Fat 285 (288). 

(’28) AIR 1928 Liih G90 (C91). 

[See (’35) AIR 1935 Bom 32G (330): 59 Bom 502.] 

7. ('2G) AIR 192C Lab 535 (536). 

(’37) 39 Pun L R 3G1 (363). 

[See (’38) AIR 1938 Pat 181 (182). (Lower Ap- 
pellate Court on slenderest evidence making out 
case which is not in pleadings — Its finding 
is not binding in second appeal.)] 

6. (’13) 18 Ind Cas 814 (815) (Cal). 

0. (’90) 1890 Unrep Print Judgt. 358. 

10. (’25) AIR 1925 Oudh 380 (387). 

(’34) AIR 1934 All 902 (903). (Manifestly wrong 
reasoning.) 

11. (’17) AIR 1917 Ondh 194 (195). 

(’34) AIR 1934 All 529 (529). 

1’17) AIR 1917 Lah 254 (265). 

12. (’29) AIR 1929 Lah 654 (666). 

(’25) AIR 1926 Cal 998 (994). (Where it is not 
dear whether the finding was one of fact or of 
law, the High Court cannot bo confined to the 
one or to the other and will interfere.) 

13. (’02) 4 Bom L R 822 (822). 

(’23) AIR 1923 Lah 602 (503). 

(’92) 16 Bom 640 (546). 

(’36) 40 Cal W N 769 (772). 

(’36) AIR 1986 Cal 178 (180) : 63 Cal 846. 

(’39) AIR 1989 Lah 138 (189). (Appellate Court 
failing to consider a document pointedly relied 
on by trial Court for its finding.) 

14. (’88) 1888 Unrep Print Judgt. 69, 

(’23) AIR 1923 P C 62 (64) (P C). 

( 90) 17 Cal 266 (267). 

(’25) AIR 1926 Rang 71 (78) : 2 Bang 496. 

15. (’23) AIR 1928 All 199 (201). (Amount of 


damages.) 

(’31) 1931 Mad WN 102 (103). (Perverse finding.) 
(’;47) 1937 All L Jont 1386 (1386). 

16 . (’12) 13 Ind Cas 131 (132) (All). 

(’88) AIR 1938 Sind 198 (200) : I L R (1939) Kar 
111. (Finding of fact coloured and influenced 
by aspect of c.ase which tho Judge was not 
entitled to consider.) 

17. (’22) AIR 1922 Bom 296 (299). 

(’80) AIR 1930 All 610 (511). (Lower Court try- 
ing to fit facts with law — Finding of fact of 
lower Court can be set aside in second appeal.) 
(’03) 30 Cal 207 (210). 

18. (1864) 1 Suth W R 244 (244). 

(’85) 9 Bom 462 (464). 

(’84) 8 Bom 868 (371). 

(’85) 9 Bom 527 (529). 

(’90) 14 Bom 452 (454). 

(’93) 1893 Unrep Print Judgt. 237. 

(’95) 19 Bom 323 (320). 

(’20) SC Ind Cas 529 (630) (All). 

(’20) AIR 1920 Pat 829 (830). 

(’21) AIR 1921 Pat 18 (20) : 6 Pat L Jour 72, 
(’26) AIR 1926 Lah 168 (169). 

(’72) 18 Suth W R 110 (110, 111). (But not for 
giving a bad reason for believing the witnesses 
of one party where all the evidence has been 
dealt with and weighed.) 

(’37) AIR 1937 Mad 282 (283). (Apellate Court 
upsetting reasoned and elaborate judgment of 
trial Court without giving reasons except on 
general ground that evidence was not satisfac- 
tory — No discussion of evidence whatever — 
Finding can be sot aside.) 

19 . (’32) AIR 1932 All 603 (606). 

(’37) AIR 1937 Pat 78 (79). (Omission to consider 
materials having obvious bearing on case.) 

(’38) AIR 1938 Nag 470 (472) : I L R (1988) Nag 
535. (Material part of admissible evidence which 
vitally bears on the point at issue disregarded.) 

20 . (’24) AIR 1924 All 116 (118). 

(’26) AIR 1926 All 24 (25) : 47 All 248. 

[Bat M« (’86) AIR 1985 All 601 (501).] 
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Saotioui Even nn error of law on one point is not, however, sufficient justification for 

100 ft 101 re-opening a finding of fact which has been mainly decided by applying correct principles 

HotM 08~94 of law.** 

Where a finding of fact has become irrelevant by reason of a change in the law 
at the time of the. second appeal, the High Court can consider the evidence in the light 
of the altered aspect of the finding.** 

64. ConooPPent flndlwg a of fact. — It has been observed in Notes 52 and 53 
that a finding of fact is conclusive in second appeal unless it is arrived at by commit, 
ting an error of law or of procedure. The same principles apply with greater force in the 
case of concurrent findings of fact by two Courts. Such findings will therefore be 
conclusive ifi second appeal* unless an error of law or of procedure is committed in 
arriving at the findings.* Thus, if it is based on no evidence,* or on a misconstruction of 
documents,* or on inferences not warranted by the facts,* it can be set aside in second 
appeal, but it is for the appellant to show the existence of one or other of the circum- 
stances mentioned above." In H, A. Marine v. London Loan Assets, Ltd.,’’ their 


21. (’27) AIR 1927 Mad 331 (33S). 

22. (’26) AIR 1926 All 72.’) (727). 

(’26) AIR 1926 Nag 49 (50). 

Note S4 

1. (’12) 17 Ind Cas 733 (733) (P C). 

(’33) AIR 1933 Mad 3.53 (355). 

(’33) AIR 1938 Bom 114 (116) : 57 Bom 134. 
(’34) AIR 1934 Cal 707 (708). (When a Judge in 
second appeal interferes with the concurrent 
findings of fact of the Courts below he exceeds 
his jurisdiction.) 

(’88) 10 Oudh W N 380 (382). 

(’38) AIRJ933 Rang 174 (176). 

(’13) 18 Ind Cas 91 (92) (P C). 

(’13) 40 Cal 288 (296) : 1913 Pun Re No. 26 (PC). 
(’14) AIR 1914 P C 87 (89) : .87 Mad 443 : 41 Ind 
App 258 (P C). 

(’17) AIR 1917 P C 33 (39) : 40 Mad 709 : 44 Ind 
App 147 (P C). 

(’18) AIR 1918 P C 182 (183) : 42 Mad 400 : 46 
Ind App 44 (P C). 

(’22) AIR 1922 P C 159 (160) ; 48 Cal 856 ; 48 
Ind App 144 (P C). 

(’28) AIR 1928 P C 243 (245) : 55 Ind App 380 (P C). 
(’29) AIR 1929 P C 63 (65) (P C). 

(’80) AIR 1930 P C 232 (234) (P C). 

(’90) 17 Cal 726 (742) (P B). 

(’09) 4 Ind Cas 889 (890) (Lah). 

(’14) AIR 1914 Lah 127 (127). 

(’15) AIR 1915 Lah 177 (178). 

(’18) AIR 1918 Cal 517 (518). 

(’19) AIR 1919 Oudh 397 (397). 

(’24) AIR 1924 All 924 (925). 

(’26) 96 Ind Cas 283 (284) (Oudh). 

(’26) AIR 1926 Nag 899 (401). 

(’29) AIR 1929 Nag 180 (182). 

'(’27) 8 L B All (Rev) 23 (23). 

(’23) AIR 1923 Oudh 26 (27). 

(’26) AIR 1926 All 216 (215). (Finding as to 
custom.) 

(’81) AIR 1931 Oudh 400 (401). (Finding as to 
consideration.) 

(’81) AIR 1931 F C 48 (60) : 27 Nag L B 118 : 58 
Ind App 106 (P C). (Finding os to separation 


in family business.) 

(’29) AIR 1929 Lah 165 (165). 

(■27) AIR 1927 Mad 60 (61). 

(’3.5) AIR 1936 Pat 175(176). (Finding .vs to legal 
necessity for alienation by ITindn widow.) 

(’35) AIR 1935 Oudh 448 (443). 

(’37) 1937 Mad W N 1188 (1188). 

(’37) AIR 1937 Cal 727 (727). 

(’36) 18 Nag L Jour 67 (71). 

(’88) AIR 1938 Lah 218(219). 

(’34) AIR 1934 All 941 (942). (The mere fact that 
the lower appellate Court has not referred to 
certain documentary evidence in its judgment 
does not vitiate such finding of fact.) 

(’34) AIR 1934 Nag 219 (220). (Finding as to 
whether transaction was a loan or deposit.) 

[h’se also (’32) AIR 1932 PC 89 (90): 7 Luck 64: 

59 Ind App 147 (PC). (Privy Council — Practice.) 
(’32) AIR 1932 PC 231 (234) (PC). (Do.)] 

2. (’29) AIR 1929 P C 38 (.38, 39, 40) (P C). 

(’29) AIR 1929 P 0 205 (209) (P 0). 

(’25) AIR 1926 Oudh 729 (731). (Wrong legal 
inference drawn.) 

(’36) AIR 1936 Mad 506 (608). 

(’33) AIR 1933 Mad 353 (367). (High Court will 
iutorfero with concurrent findings of fact of the 
lower Courts whero the lower Courts had not 
properly and fully considered all the evidence 
that was put beforo them.) 

3. (’14) AIR 1914 P C 67 (71) : 41 Cal 972 : 41 
Ind App 110 (P 0). 

(’16) AIR 1916 Mad 692 (693) : 39 Mad 597. 

(’23) AIR 1923 Rang 196 (196) : 1 Ran( 185. 
(Perverse finding.) 

(’18) AIR 1918 Bom 161 (161) : 42 Bom 362. 
(Surmises — No evidence.) 

(’14) AIR 1914 Lah 207 (208). (No evidence.) 

4. (’22) AIR 1922 Nag 62 (56) : 18 Nag L B 163. 

(’72) 18 Suth W R 447 (449). 

(’85) AIR 1935 Oudh 304(306). (Concurrent find- 
ing of fact based on interpretation of title deed 
can be challenged.) 

5. See Notes 28, 62 and 63. , 

6. (’98) 20 Oal 847 (862) : 20 Ind App 95 (P C). 

7. (’84) AIR 1934 P C 127 (129) (P C). 
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Lordships of the Privy Council observed as follows : "A litigant who seeks before a SeotioilB 
second appellate tribunal to reverse findings of fact which have been arrived at by the 100 ft 101 
trial Judge and have, after consideration, been confirmed on appeal, comes always witli Notes 54*8$* 
a very heavy burden upon his shoulders.** 

The circumstance that the lower Appellate Court and the trial Court, in 
arriving at the same conclusion, have not been influenced by the same considerations, 
will not detract from the binding nature of the concurrent finding.® But if the lower 
Appellate Court does not deal with the question and fails to givo independent opinion 
thereon, then the finding is not “concurrent.**® 


85. New case — OeneraL — Parties aro l^ound by the case which arises on 
their pleadings and which has been enquired into by the trial Court. ^ They should not 
be allowed to depart from tho facts and grounds of relief originally pleaded by them,^ 
or to change their case and present it in an entirely new shape.® If there is any defect 
in their case it is not the function of the High Court to remedy it.* Consequently,, 
a new plea not being one of pure law, which is inconsistent with,"’ or different from,** 
the one set up in the Courts below, will not be allowed in second appeal. 


8. (’93) 20 Cal 847 (852) : 20 Ind App 95 (P C). 

9. (’10) 6 Ind Gas 592 (593) (Lah). 

[See (’16) AIR 1916 PC 126 (128) : 43 Ind App 
172 (PC).] 

Note 55 

1. (’15) Allt 1915 Lah 899 (400). 

2. (’Wi) 0 Suth W K 57 (58) (P C). 

(’33) 10 Oudh W N 1186 (1187). (Now lino of 
(lefonco.) 

(’23) AIR 1923 Lah 66 (.57). 

(’32) AIR 1932 Cal 77 (79). 

(’27) AIR 1927 Mad 1197 (1198, 1199). 

[See aim (’36) AIR 1936 Pat 49 (50): 16 Pat 219. 
(Now facts cannot bo investigated in second 
appeal.)] 

3. (’69) 11 Suth W R (Or) 10 (11). 

(’34) AIR 1934 Mad 639 (640). 

(’66) 5 Suth W R 197 (197). 

(’80) 5 Cal 246 (250). . 

(’8l) 0 Cal 65 (68). 

(’84) fi All 428 (430). 

(’88) 10 All 495 (497). 

(’04) 26 All 8.31 (334). 

(’18) 19 Ind Cas 661 (662) (All). (Suit for sale on 
mortgage cannot bo changed as one for money 
charged on imniovablo property.) 

(’15) AIR 1915 Cal 438(440) : 19Cal \VN 768(772). 
(’16) AIR 1916 Cal 236 (2.37). 

CrC) AIR 1916 Oudh 313 (314) : 19 Oudh Cas 166. 
(’21) AIR 1921 All 154 (156). 

(’27) AIR 1927 Lah 426 (427). 

(’86) AIR 1936 Pat 275 (282). (Plea of forfeiture 
of tenancy not raised in plaint not allowed to be 
raised.) 

4. (’22) AIR 1922 Bom 150 (152) : 46 Bom 218. 

5. (’07) 7 Suth W R 413 (414). 

(’H) 22 Suth W R 552 (663). 

(’14) AIR 1914 Lah 11 (13) ; 1914 PunRcNo.77. 
(*^^3) AIR 1928 All 358 (360) : 46 All 68. 

(’23) AIR 1923 Cal 177 (178). 

(’23) AIR 1928 Cal 846 (860). 

I ’09) 1 Ind Cas 112 (114) (Cal). (Permanent ten- 
ancy contrary to the plea in written statement.) 


(•13) 18 Ind Cas 87 (88) (Cal). (Plea of eviction by 
title paramount contrary to the pleas already 
taken.) 

(’16) AIR 1916 Cal 236 (237). 

(17) AIR 1917 Cal 467 (469). 

(’29) AIR 1929 Mad 349 (3.50). 

(•36) AIR 1936 Rang 260 (262) : 14 Rang 738. 
(Pica that property descended to the stridhana 
heirs of the deceased inconsistent with the plea 
already taken.) 

6. (1864) 1 Suth W R 136 (136). (Discharge of 
interest into non-liability for interest.) 

(’33) AIR 1933 Lah 845 (847). 

(’38) AIR 1933 Oudh 462 (464). (Adverse po.si50s. 
sion pleaded in lower Court — New plea of case- 
ment in second appeal.) 

(1864) ISuth \VR282 (283). (Heirship to last full 
owner, into heirship to one of his widows not 
allowed.) 

(’68) 10 Suth W R 424 (424, 425). (Cicnuiueness 
of pattah set up in suit for enhancement of rent 
into misconstruction of tho terms of a lease.) 

(’69) 11 Suth W R 133 (133). (Claim for dower 
into claim of heirship.) 

(’69) 11 Suth W R 10 (11). (The plea originally 
being that the debts for which tho properties 
were sold had been incurred for purposes not 
sanctioned by Hindu law, its attempted change 
in second appeal into the following, viz., that 
the father being in Hindu law only a sharer 
with his sons tho rights and interests sold did 
not comprise the son’s shares was not allowed.) 
(’69) 11 Suth W R P 0 27 (28) : 12 Moo Ind App 
470 (P C). (A plea as to whether suit land was 
comprised in resumption proceedings into one 
of improper resumption.) 

(*69) H Suth W R 183 (133, 134). (Change of 
dower right into right of inheritance under 
Mahomedan law.) 

(’69) 11 Suth W R 164 (164, 165). (Defence on 
ground of non-liability for enhanced rent into 
asking for the dismissal of suit on tho strength 
of a Full Bench decision.) 
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Even in the case of new pleas which are in the nature of ddditional pleas, the 
general rule is that the parties are not entitled to relief on facts or grounds not stated 
or referr^ to in their pleadings;^ and unless upon very strong grounds, or under very 
special circumstances,^ a party will not be allowed to urge them in second appeal.^ 
The same principle will apply even if the new plea is in the nature of an alternative 
case arising out of the lower Appellate Court's decision.^^ However, it has been held 
that an alternative title not urged before, can nevertheless be allowed if the facts are 
so plain that it will be doing an injustice to the party to deny him a right to which he 
is entitled on that basis.^^ A now prayer may, however, bo allowed if it naturally 
arises from the findings of the lower Appellate Court, but not if it would change the 
frame or nature of the suit.'^ A prayer for consequential relief may also be allowed if 


<’69) 12 Suth W B 80 (81). (Bight under miras 
patta into ocrupancy right.) 

<»76) 23 Suth W B 230 (231). (Gift into nuncu- 
pative bequest.) 

f*77) 2 Cal 418 (42.3, 424). (Lawful title into title 
by adverse possession.) 

<‘81) 7 Cal 660 (563). (Do.) 

(*82) 6 Mad 163 (164). (Tenancy by patta into 
tenancy from year to year.) 
f *99) 12 Mad 292 (29^. (Bight by purchase from 
a divided member into right to partition.) 

(*91) 15 Bom 407 (412). 

<•92) 19 Cal 607 (612) : 19 Ind App 90 (P C). 
(Personal liability of defendant into liability of 
the estate inherited by defendant.) 

<*92) 16 Mad 50 (52). (Fraud — Misrepresenta- 
tion or concealment by vendor into implied 
covenant for title.) 

<*92) 16 Mad 603 (511) : 19 Ind App 179 (P C). 
(Bight of inheritance by sapindaship into right of 
succession of one illegitimate brother to another.) 
(•10) 6 Ind Cas 423 (423) (Mad). (Partition into 
injunction.) 

<'14) AIR 1914 Lah 426 (426). (New plea about 
being governed by Mahomedan law.) 

<'14) AIR 1914 Lah 398 (399). (Tracing title from 
a person different from the person alleged origi- 
nally.) 

<*16)AIR 1916 Lah 115 (116): 1916 Pun Re 
No. 67. (Custom into Mahomedan law.) 

<•17) AIR 1917 Cal 661 (661). (Where the plain- 
tiff's case in the Court was not that a new ten- 
ancy has been created or that the parties had 
intended to create a new tenancy by the amal- 
gamation of the old tenancy, ho cannot bo 
allowed to contend in second appeal that a now 
tenancy was created by the amalgamation.) 

(’20) AIR 1920 Cal 177 (178). (Permanent ten- 
ancy into pecuniary compensation.) 

<*20) AIR 1920 Lah 489 (491). (Suit for arrears of 
maintenance into one for contribution.) 

<'23) AIR 1923 Lah 53 (54). (Ordinary law into 
custom.) 

<’23) AIR 1923 Pat 309 (318). (Existence of cus- 
tom into its validity.) 

<•25) AIR 1926 Cal 1184 (1184, 1185). (From the 
sale of tenancy being colourable and without 
consideration to non-transferability of tenancy.) 
<’25) AIR 1925 Mad 884 (384). (Absolute sale into 
sale of life interest.) 

<’27) AIR 1927 Nag 878 (878). (Where claim to 


easement on ground of prescription fails, party 
cannot bo allowed in second appeal to set up a 
claim based on custom or grant.) 

(•14) AIR 1914 Oudh 248 (250). 

(•32) AIR 1932 Lah 256 (266). (Easement into 
customary right or implied dedication.) 

(’33) AIR 1933 All 73 (73). (Suit on basis of liabi- 
lity for actual collections — Liability on basis of 
failure to collect cannot bo raised.) 

(•39) AIR 1939 Nag 210 (210, 211). 

7 . (’67) 11 Moo Ind App 468 (473, 474) (P C). 
(•32) AIR 1932 Bom 255 (255). 

(•68) 12 Moo Ind App 470 (475) (P C). 

(•13 20 Ind Cas 22 (23) (Lah). 

(•22) AIR 1922 Pat 398 (399) ; X Pat 23. 

(’25) AIR 1925 Lah 192 (193). 

(’31) AIR 1931 Nag 25 (26). 

8 . (’82) 6 Bom 107 (HO). 

(•83) 7 Bom 146 (150). 

9 . (’15) AIR 1916 Lah 169 (170). 

(’20) AIR 1920 Cal 499 (500). 

(’20) AIR 1920 Cal 932 (934). 

(’21) AIR 1921 All 405 (406). 

•22) AIR 1922 13om 329 (331) : 46 Bom 966. 

•22) AIR 1922 Pat 68 (70). 

•23) AIR 1923 Cal 285 (285). 

•26) 98 Ind Gas 268 (268) (Lah). 

(’26) 96 Ind Cas 304 (305) (All). 

(’27) AIR 1927 Nag 104 (107) : 22 Nag L R 175. 
(’37) AIR 1937 Nag 206 (208) : I L R (1937) Nag 
367. 

(’87) AIR 1937 Pesh 97 (99). 

(’39) AIR 1939 Bom 117 (118). 

(’39) AIR 1939 Lah 141 (142). (Plea not raised in 
plaint and not put in issue.) 

[See also (’36) AIR 1936 P C 139 (141) (PC). 
(Plea of undue influence,)] 

10 . (’26) AIR 1926 Pat 156 (158). 

(•88) AIR 1933 Pat 269 (270). 

11 . (’28) AIR 1923 All 176 (179) : 45 All 59. 

[See also (’38) AIR 1988 All 188 (191) : I L R 

(1988) All 218. (New alternative case — No con- 
ceivable defence nor any ground of fact or law 
to meet it — Plea can be allowed for first time 
in second appeal.)] 

12 . (’72) 18 Suth W R 424 (482, 433). 

13 . (’13) 19 Ind Cas 661 (662) (All), (Suit for 
sale of property on the basis of « mortgage into 
a suit for recovery of money charged on property.) 

(•85) AIR 1985 Pesh 126 (128)..- 
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its omission in the first instanoe was through a fide mistake.^^ 

See also the case cited below.^^ 

In the case of new points or objections, the following propositions may be 
laid down — 

(1) A point' or objection not raised in the Courts below or in the grounds of 

appeal — that is, as to which the respondent has had no notice that it is 
going to be urged — will not be allowed to bo argued in second appeal.^® 
(In this connexion, vide Note 56 infra.) 

(2) A point or objection which, if it had been taken in the first instance, 

could have been cured or met by tho other side adopting a course of 
action which is not open to him at tho stago of second appeal, will uot 
bo allowed.^^ 

(3) A new point or objection involving fresh investigation on facts will not 

bo allowed.^® (In this connexion, vide Notes 58, 59 and 60.) 


SeotloM 
100 ft 101: 
Mote 80 


14. (*24) AIR 1924 Pat 310 (311) : 2 Pat 919. 

15. (’86) AIR 1936 Nag 70 (71). (Plaintiff not 
asking for punitive damages in trial Court, can- 
not ask for thorn in second appeal.) 

16. (’09) 4 Ind Gas 1123 (1124) (Mad). 

(’83) AIB 1933 All 911 (918). 

(’34) AIB 1934 All 941 (942) : 56 AU 210. 

(’34) AIR 1934 Bang 289 (290). 

(•33) AIR 1933 Pat 270 (271). 

(’34) AIR 1934 Cal 414 (420). 

(’32) AIR 1932 Oudh 244 (246) ; 8 Luck 87. 

(’34) AIR 1934 Mad 579 (580). 

(’09) 4 Ind Cas 1118 (1118) (Mad). 

(’13) 21 Ind Gas 554 (555) (Oudh). 

(’l l) AIB 1914 liah 89 (41) : 1913 Pun Be No. 34. 
(’14) AIR 1914 Lah 67 (68). 

(’15) AIR 1915 Lah 312 (312). 

(’22) 4 Lah L Jour 437 (438). 

(’22) AIR 1922 Mad 519 (520). 

(’35) AIR 1935 Mad 988 (995). 

(’34) AIR 1934 All 802 (803). 

(’3G) AIR 1936 Lah 612 (616). 

(’30) AIR 1936 Lah 192 (193). (Mixed question 
of fact and law — Question not raised in the 
Courts below nor in the grounds of appeal — 
Question not allowed.) 

(’36) AIR 1936 Cal 176 (177). 

(’37) AIR 1987 Mad 228 (229). 

(’37) AIR 1937 Pat 532 (534) : 16 Pat 196. 

(’37) AIR 1937 Oudh 127 (129). 

[Sec (’36) AIR 1936 P C 258 (259) (PC). 

;’36) AIR 1936 Pat 62 (63). 

(’35) AIR 1935 All 1008 (1010).] 

[See also (’84) AIR 1934 Lah 460 (468): 15 Lah 
849.] 

17. (’73) 20 Suth W B 174 (176). 

(’33) AIR 1983 Lah 951 (951). 

(’74) 22 Suth W B 862 (854) (PB). 

(’94) 18 Bom 144 (146). 

(’30) AIR 1986 Cal 646 (649) : I L B (1987) 1 Cal 
359. (A point as to the authority of an agent to 
do a particular act under a power of attorney 
which has not been raised in the Courts below 
and which' if raised in the first Court could 
have been met l)y the plea of ratification by the 
principal cannot be allowed to he urged for the 
first time in second appeal.) 


(’38) AIR1988 Sind 198 (190): 1 L H (1939) Kar 111. 
(’34) AIR 1934 All 941 (942). 

(’38) AIB 1938 All 188 (191) : I LR(1938) All 218. 
(’36) AIB 1936 Pat 260 (262) : 15 Pat 272. 

(’37) AIR 1937 Bom 456 (457) : 1 L R (1937) 
Bom 801. 

(’37) AIR 1937 Lah 193 (194). (Plea that suitis not 
maiutainablo for want of succession certificate.) 
[See (’32) AIR 1932 Mad 739 (742) : 55 Mad 994.] 


18. (’15) AIB 1915 Gal 438 (440). 

(’34) AIR 1984 Mad 551 (552). 

(’33) AIR 1933 Mad 382 (384). 

(’38) AIR 1933 Mad 836 (837). 

(’34) AIR 1934 Cal 467 (469). 

(’34) AIB 1934 Oudh 189 (190) : 8 Luck 665. 

(’33) AIR 1933 Bora 26(33). (Plea of adverse pos- 
session — Specially when facts on record' are 
insuflicient.) 

(’75) 12 Bora H C R 13 (14). 

(’18) AIR 1918 Gal 250 (261). 

(’21) AIB 1921 Cal 816 (818). 

(’20) AIR 1920 Cal 754 (756). 

(’20) AIR 1920 Cal 729 731). 

(’20) AIR 1920 Cal 619 (520). 

(’20) AIR 1920 Mad 509 (512). 

’20) AIR 1920 Lah 195 (196). 

20) AIR 1920 Mad 965 (967). 

81) AIR 1931 Mad 284 (295) : 54 Mad 793, 

’22) 65 Ind Cas 706 (707) (Cal). 

’23) AIR 1923 Lah 53 (54). 

’23) AIB 1923 Oudh 14 (15) : 26 Oudh Cas 125. 
’26) AIB 1926 All 707 (707, 708). 

(’26) 98 Ind Cas 268 (268) (Lah). 

(’26) AIR 1926 Pat 164 (165). 

(’27) AIB 1927 Nag 129 (129) : 23 Nag L B 1. 
(’30) AIR 1980 Cal 235 (237). 

(’68) 9 Suth W B 503 (504, 505). 

(’87) 14 Cal 586 (590, 692). 

(’81) 6 Cal 129 (134) : 7 Ind App 157 (PC). 

(’33) AIB 1933 Lah 615 (618), 

(’84) AIR 1934 AU 802 (803). 

(’38) AIB 1938 Bang 286 (238, 239) ; 1938 Rang 
L R 266. 

(’37) AIR 1987 Nag 235 (286). 

(’37) AIR 1937 Nag 237 (239) : I L R (1988) Nag 
221e (Question involving question of fact whethec 


3CP0e 58. 
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In Bam Zinker Bai y. Tufani Ahir, a Full Bench of the Allahabad High 
Court has held that a point not taken in the Court below, whether the omission is by 
the appellant in that Court, or whether the respondent failed to support bis decree by 
taking the point, will not be permitted to be raised, except possibly— 

where the point may be described as involving a question of public 
policy, e. g., 

(1) involving jurisdiction, 

(2) involving the principle of res judicata, 

(3) when the decision of the point would prevent future litigation; 
fit) where the plaint discloses no cause of action, or the written statement no 

ground of defence, it is not a ground for permitting a new point to bo 
argued merely because — • 

(1) it was omitted by oversight in the Court below, or 

(2) the materials are all on record and the answer to the point is plain.^^ 
The Full Bench decision does not however preclude the Court itself from 

deciding the case on such new point.^ 

The following are some of the objections which under the principles stated 
above, were not allowed to bo raised for the firat time in second appeal : — 

(1) Objections to the admission of evidence®^ or to the reception of secondary 

evidence’’^ unless such objection is one which could not have been cured 
even in the first instance.^ Further, an erroneous omission to object to 
evidence in the trial Court will not make an irrelevant evidence relevant 
in second appeal.®* 

(2) Objections to reception,®* proof®* and admissibility®® of documents. But 

an objection to the admissibility of a document on the ground of want of 


Veed was registered or not — Plea cannot bo 
raised in second appeal.) 

(’37) AIB 1937 Pat 642 (643). (Plea of estoppel 
involving investigation of facts.) 

(’36) AIB 1936 Bang 260 (262) ; 14 Bang 738. 
(’37) AIB 1937 Cal 8 (9). 

(’37) AIB 1937 All 661 (663). 

(’37) AIB 1937 Lah 193 (194). 

(’36) AIB 1935 Gal 779 (781). 

(’86) AIB 1986 Lah 702 (704). 

(’36) AIB 1985 Oudh 68 (69) : 10 Luck 440. (Plea 
that a Mahomedan widow in possession of her 
husband’s property is presumed to be in possession 
in lieu of her dower.) 

(’89) AIB 1939 All 194 (197). 

(’88) AIB 1938 Bang 286 (238, 239) : 1938 Bang 
L B 256. 

fSee (’36) AIB 1936 Mad 865 (868). (Question of 
foot — ^Point cannot be raised for the first time 
in first appeal.) 

(’86) AIB 1986 All 723 (725) : 58 All 1069. (Point 
^ulring evidence cannot bo urged in argument 
in first appeal for the first time.)] 

19. (’31) AIB 1931 All 85 (88) : 53 All 66 (FB). 

20. (’31) AIB 1931 All 490 (494) : 64 A1125(FB). 
[See (’88) AIB 1988 Bang 468 (470). (If there is 

sufficient material.)] 

[See also (’84) AIB 1984 Bom313(317): 68Bom 
644, (High Court can base its decision upon 
ground different from that given by trial Court, 
provided there was sufficient evidence on record 
from which finding could be arrived at.)] 


21 . (’74) 22 Suth W B 216 (218). 

(’90) 14 Bom 872 (377). 

(’14) AIB 1914 Cal 634 (534). 

(’22) AIB 1922 All 493 (494) : 45 All 21. 

(’24) AIB 1924 All 709 (710). 

(’24) AIB 1924 All 845 (846) : 46 All 816. 

(’27) AIB 1927 Cal 1 (2). 

(’27) AIB 1927 Mad 1107 (1108). 

[But sea (’36) AIB 1986 Lah 1005(1006). (Ques- 
tion of admissibility not raised in lower Courts 
can be raised in second appeal. AIB 1927 Lah 
448 followed — But the view of Agha Haider, J., 
personally was contrary to that which he had 
to follow.)] 

22 . (’69) 12 Suth W B 13 (14). 

(’72) 18 Suth W B 105 (105). 

(’75) 24 Suth W B 232 (232). 

(’35) AIB 1935 Lah 628 (629), 

23 . (’25) AIB 1926 Cal 1034 (1036). 

24 . (’16) AIB 1916 Cal 278 (278). 

25 . (’82) 1882 Pun Be No. 74, p. 218. 

26 . (’22) AIB 1922 Pat 122 (148). 

(’32) AIB 1932 Lah 130 (131). 

27 . (’69) 12 Suth WB 815 (816). 

(’97) 1 Cal W N 630 (682, 634). 

(’16) AIB 1916 Mad 147 (150). 

(’16) AIB 1916 All 11 (12) (PB). 

(’18) AIB 1918 Cal 894 (396). 

(’20) AIB 1920 Cal 638 (589). 

(’19) AIB 1919 Cal 499 (500). - 

’26) 97 Ind Cas 414 (414) (Cal). 

’28) 112 Ind Cas 461 (462) (Lab). 
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registration has been held to bo allowable.** On the other hand, objoo- SeotloilB 
tions on the ground of invalidity of registration*® or on the ground of 100 ft 101 

want of sufficient stamps*® will not bo allowed. An instrument not duly Note 00 
stamped will not bo admitted in second appeal on payment of stamp 
duty and penalty, when there is no evidence that such stamp duty and 
penalty were tendered in the lower Courts.*^ 

(3) Objections as to the sufficiency of evidence,** er as to the construction of 
evidentiary documents,*® or an objection that a document has been 
materially altered.** 

(4) Objections relating to the burden of proof.** 

(6) An objection that a witness who ought to have been examined by the 
trial Court has not been examined.*® 

(6) An objection that the decision has been given by the District Court on 

evidence recorded by the Munsif before the transfer of the suit to the 
District Court.** 

(7) An objection that the plaintiff should have, but has not, asked for another 

or consequential relief.** 

(8) Objections on the ground of misjoinder*® or non-joinder** of parties. But 

the question whether a particular defendant is necessary party and could 
contest the suit can be allowed if no further evidence is thereby rendered 
necessary.^^ 

(9) Objections on tho ground of misdescription of parties.** 

(10) Objections on the ground of the misjoinder of civuses of action.** 

(11) Objections to the frame of issues.** 


28. (’73) 19 Suth W R 22 (23). 

(■77) 2 Bom 489 (490). 

(’25) AIR 1925 Cal 370 (372). 

[But see (’69) 3 Ueng L B App 125 (127). 

(’32) AIR 1932 P C 118 (120, 121) : lORiing 242 : 
59 liid App 161 (PC). (Point raised first time 
licforo tho Privy Council — Disallowed as tho 
unregistered document had been admitted by 
parties and the procooding.s did not afioct any 
immovablo property in tho suit.) 

(’GO) 11 Suth WB 381(381). (The learned Judge.s 
hold that they wore not able to s.ay if there was 
any error in the judgment of tho lower Court.) 
(’15) AIR 1915 Lah 217 (217, 218).] 

29. (’27) AIR 1927 Mad 92 (93). 

30. (’09) 2 lud Cas 414 (415) : 37 Cal 63. 

(’35) AIR 1935 Lah 172 (173). 

[35) AIR 1935 Rang 160 (160) : 13 Rang 822. 

31. (’90) 20 Bom 791 (792, 794). 

32. (’22) AIR 1922 Pat 167 (169) : 1 Pat 350. 

59) 12 Suth W R 244 (246). 

( 1 2) 18 Suth W R 105 (105). (Objection to evi- 
dence as being not the beet evidence.) 

» 29) AIR 1929 Rang 218 (214). 

33. (’24) AIR 1924 Cal 363 (864). 

( 27) AIR 1927 Mad 791 (791). 

34. (’29) AIR 1929 Mad 622 (624). 

35. (’75) 23 Suth W B 824 (326). 

3«. (’82) 6 Bom 524 (627). 

( <1) 16 Suth W R 87 (88). (Refusal by trying 
Court to examine witnesses.) 

37. (’74) 6NWPH0R 80 (88). . • 


38 . (’90) 14 Mad 46 (48). 

(’78) 2 All 134 (135). 

39 . (1848) 3 Moo Ind App 229 (242) (PC). 

(’09) 12 Suth W R 504 (604). 

(’77) 3 Cal 26 (29). 

(’92) 16 Bom 119 (122). 

(’93) 16 All 130 (131). 

(’94) 18 Bom 110 (113). 

(’28) AIR 1928 Mad 635 (636). 

(’35) AIR 1935 Rang 23 (23). (Question arising 
in first appeal.) 

40. (’72) 18 Suth W R 376 (370). 

(’91) 14 Mad 498 (501). 

P09) 3 Ind Cas 693 (695) (Cal). 

(’19) AIR 1919 Cal 814 (81,5). 

(’21) AIR 1921 Mad 243 (245) : 44 Mad 344. 

(’87) 10 Mad 322 (329, 331, 333). 

[See (’36) AIR 1936 Lah 612 (616). (Pre-emption 
suit — Objection that only ono of tho vendees 
appealed to the lower Appellate Court and honco 
the lower Court should have decreed the appeal 
to the extent of the share of tho .appellant 
only, not allowed to be raised in second appeal.)] 

41 . (’25) AIR 1925 Lah 65 (65). 

42. (’93) 16 Mad 317 (319). 

[See (’69) 12 Suth W R 117 (118).] 

43 . (’81) S Bom 654 (561). 

(’12) 13 Ind Cas 788 (789) (Mad). 

(’16) AIR 1916 Cal 441 (441). 

(’18) AIR 1918 Nag 238 (283). 

44 . (’17) AIR 1917 Lah 68 (69). 
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(12) An objection that the suit is not maintainable^^ or that it is premature^ 

if it depends on facts. 

(13) Objections based on the ground of illegality and insufficiency of notice 

to quit.*^ 

(14) Objections to court.fee and to the valuation of the suit for purposes of 

court-fees.**® 

For other cases of objections, see the undermentioned cases.**® As to new points 
of pure law, vide Note 66 infra. 

A point which, though mentioned in the pleadings, was not put forward or 
agitated in the Courts below, will not be allowed to be raised in second appeal.®® Simi- 
larly, a point put forward in the trial Court but not urged in first appeal will not be 
allowed in second appeal.®^ Conversely, where one party sets up a new case in first 


45 . (*17) AIR1917 Mad 177 (177). 

(’3d) AIR 1984 Oudh 65 (56) : 9 Luck 865. 

(’22) AIR 1922 Lah 368 (368) : 5 Lah 239. 

(’30) AIR 1930 Cal 267 (269). 

(’69) 11 Suth W R 134 (185). (Suit not properly 
framed.) 

(’78) 2 All 134 (135). 

(’75) 24 Suth W R 413 (413, 414). (Objection as 
to right of suit owing to want of damage to 
plaintiff.) 

(*32) AIR 1932 All 661 (662). 

(’85) AIR 1935 Bom 254 (255). 

46 . ('24) AIR 1924 Lah 328 (328, 329). 

47 . (’18) AIR 1918 Mad 980 (982). 

(’17) AIR 1917 Pat 469 (470) : 2 Pat L Jour 595. 
(’20) AIR 1920 Mad 990 (991) : 62 Ind Cas 390 
(391, 392). 

(’29) AIR 1929 Mad 617 (620). 

(’20) Afe 1920 Mad 965 (967) : 60 Ind Cas 766 
(769). (Notice to quit — Not denied in written 
statement — Want of notices cannot be raised in 
second appeal.) 

[See also (’78) 1 Gal L Rep 421(423,424). (Non- 
service of notice to quit.)] 

[But see (’80) 2 Mad 346 (351). (Where notice 
to quit was part of plaintiff’s title to eject, 
defendant was allowed to raise the point in 
second appeal.) 

(’94) 18 110 (113). (Objection to non- 

service of notice allowed and decree modified 
accordingly.)] 

48 . (1862) 1 Bom H C R 62 (63), 

(’91) 13 All 580 (581). 

(’25) AIR 1925 Lah 241 (241). 

(*27) AIR 1927 Nag 321 (322), 

49 . (’35) AIR 1935 Lah 10 (11). (Question of 
fraud, misrepresentation or gross negligence.) 

(*35) AIR 1935 Cal 726 (728). (Flea as to legality 
of certain tax by Municipality.) 

(’35) AIR 1935 Cal 89 (90). (Question whether 
Sec. 173, Bengal Tenancy Act was applicable to 
a particular application.) 

(’35) 18 Nag L Jour 110(115). (A plea that a suit 
is barred by reason of S. 47, C. P. C.) 

(’36) AIR 1936 Pat 62 (68). (Objection that de- 
cree was satisfied as against the objector-judg- 
ment-debtor.) 

(’38) 40 Pun L R 630 (631). (Plea that suU 
should be treated as representative one.) 


(’86) AIR 1936 Oudh 235 (235, 236) : 12 Luek 59. 
(Finding as to existence of custom — Plea that it 
is qualified cannot be raised for the first time in 
second appeal.) 

(’32) AIR 1932 Bom 255(255). (Plea of purchase in 
good faith and for consideration from ostensible 
owner.) 

(’34) AIR 1934 Nag 226 (227) : 18 Nag L R 27, 
(Plea of fraud not set up in pleadings — Appellate 
Court has no jurisdiction to entertain the plea.) 
(’37) AIR 1937 Cal 8 (9). (Whether rate of rent 
mentioned in lea.se contravenes Sec. 29, Bengal 
Tenancy Act, and so not enforceable.) 

(’88) AIR 1938 Nag 163 (164) : I L R (1938) Nag 
469. (Allegation as to caste or community can- 
not bo challenged for first time in second appeal 
at the stage of argument.) 

(’36) AIR 1936 Pat 275 (282). (New point as to 
forfeiture of tenancy by denial of title.) 

(’39) AIR 1939 All 163 (164): I L R (1939) All 167. 
(Plea that lower Appellate Court should not 
entertain plea of want of jurisdiction in view of 
Sec. 21, Civil P. C., not raised in lower Court 
nor in grounds of second appeal.) 

(’36) AIR 1986 Rang 260 (262) : 14 Rang 738. 
(New plea that property descended to stridharia 
heir of the deceased.) 

(’37) AIR 1937 Nag 237 (239) : I L R (1938) Nag 
221. (Plea of invalidity of deed of assignment of 
decree for want of registration.) 


50. (’25) AIR 1925 Cal 1184 (1184). 

(’17) AIR 1917 PC 23 (25). (Such point disallowed 
before Privy Council.) 

(’37) AIR 1937 Oudh 243 (244) : 13 Luck 107. 
(Plea of res judicata withdrawn in trial Court.) 
[But tee (’13) 18 Ind Caa 367 (368) (Oudh). 
(Raised in written statement but no issue framod 
— Allowed in second appeal and remanded.)] 


51 . (’21) AIR 1921 All 232 (233) : 43 All 555. 
(’27) AIR 1927 All 791 (798). 

(’16) AIR 1916 P C 166 (168). (Point not press^-'d 
before Appellate Court — Disallowed before the 
Privy Council.) ^ 

(’36) AIR 1936 Oudh 52 (53. 54) : 11 Luck 5/5. 
(Although one of law.) . . , r- 

(’37) AIR 1937 Oudh 243 (244) ; 13 Luck lf»'; 
(Plea of res judicata raised in trial Court, 
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appeal, the other side should ask the lower appellate Court for an opportunity to meet 

it; if he fails to do so, he cannot raise the objection in second appeal.^* Where the 100 ft 101 

trial Court refused to permit the setting up of an altornativo case, but the question Notes 50-56 

was not raised in first appeal, it was not allowed to be raised in second appeal.®* Whore 

an unsuccessful defendant was content to rest his case in first appeal on a question of 

law without challenging the trial Court’s findings on other points, it was held that, 

when the point of law was decided against him in second appeal, he could not be 

allowed to meet the case on the other points.®® 

As to the effect of subsequent Full Bench decisions on pending second appeals, 
see the undermentioned cases.®® 


56. New point inYolving pure question of law. — A point of pure i iw 
apparent on the face of the record and involving no further development by evidence 
may be taken in second appeal, even though it may not have boon raised in the Courts 
below.® In other words, a point of law not depending upon an examination of the 
evidence* and not requiring fresh investigation of facts,* may be taken for the first 


not raised in grounds of first or second appeal.) 
('34) AIR 1934 Lah 617 (519). 

(’39) AIR 1939 Oal 593 (694). 

(’35) 1935 R D 124 (124). (Point not raised in 
first appeal by way of cross-objection.) 

(’35) AIR 1935 Lab 590 (591) : 17 Lah 84. 

[Sec (*35) 18 Nag L Jour 220 (224). (It is not 
open to an appellant who has acquiesced in the 
decree of the trial Court, and who has omitted 
to file an appeal or cross-objection against it to 
tho lower Appellate Court, to impeach the trial 
Court’s decree for the first time in second 
appeal.)! 

52. (’20) AIR 1920 Oal 325 (326). 

53. (’26) AIR 1926 Oudh .329 (330). 

54. ('09) 1 lud Cas 384 (387) : 32 Mad 76. 

55. ('69) 3 Bong L R 271 (272). (That judgment 
is erroneous under a Full Bench ruling of tho 
High Court will not bo allowed.) 

(’69) 11 Suth W R 430 (431). (Suit having boon 
originally contested on dilTerent grounds (non- 
liability lor enhancement of rent), it is not open 
for first time in second appeal to usk for the 
dismissal of a suit on tho strength of a Full* 
Bench decision.) 

(’75) 24 Suth W R 6 (7). (Involving a modifica- 
tion of law.) 

(’75) 24 Suth W R 72 (72). (Do.) 

Note 56 

1. (1865) 3 Suth W R 40 (41). 

(’34) AIR 19.34 All 722 (722). 

(’34) AIR 1934 All 868 (870). 

(’33) AIR 1983 Sind 176 (178) : 27 Sind L R 41. 
(’33) AIR 1933 Lah 738 (789). 

(’09) 4 Ind Cas 699 (600) : 3 Sind L R 106. 

(’09) 2 Ind Cas 202 (202) (Cal). 

(’21) AIR 1921 Pat 298 (299). 

(’23) AIR 1928 Lah 491 (492). 

(’25) AIR 1925 All 361 (362) : 47 All 324. 

’27) AIR 1927 Mad 273 (274). 

(’31) AIR 1931 Mod 682 (633). (Question of law 
not pressed, yet not abandoned in the lower 
Court.) 

(’30) AIR 1980 Oal 616 (618). 


(’87) 14 Cal 586 (590). 

(’37) AIR 1937 Oudh 605 (506). 

(’86) AIR 1936 P.at 672 (577). 

(’37) AIR 1937 Sind 230 (231) : 31 Sind L R 510. 
{See (’37) AIR 1937 All 535 (543). 

(’35) AIR 1935 Mad 721 (722) : 58 Mad 804.] 
[See also (’32) AIR 1932 All 510 (511) : 64 All 
65. (First appeal.)] 

2. (’89) 16 Cal 33 (36). 

(1865) 3 Suth W R 40 (41). (Points apparent on 
the face of the pleadings.) 

(’36) AIR 1936 Lah 612 (616). (Question of con- 
sideration of sale-deed.) 

(’38) AIR 1938 Bom 291 (293). 

(’36) AIR 1936 Lah 448 (448). 

(’36) AIR 1986 Lah 612 (616). 

(’36) AIR 1936 Sind 99 (104) : 29 Sind L R 455. 

(Court can stu> molu deal with point of law.) 
(’35) AIR 1935 Bom 826 (328, 330): 59 Bom 502. 

3. (’22) AIR 1922 All 124 (125). (Question of 
limitation.) 

(’23) AIR 1923 Bom 82 (83) : 47 Bom 128. 

(’23) AIR 1923 Cal 247 (248, 249). 

(’25) AIR 1925 Nag 104 (106). 

(’27) AIR 1927 Cal 393 (393) : 64 Cal 424, 

(’95) 19 Bom 331 (836). 

(’22) AIR 1922 Bom 148 (148). (Where fresh evi- 
dence is to be taken, point will lie disallowed.) 
(’22) AIR 1922 Bom 147 (148). (Do.) 

(’22) AIR 1922 Bom 233 (233, 234). (Do.) 

(’28) AIR 1923 Bom 37 (39). (Do.) 

(’24) AIR 1924 Bom 457 (438). (Do.) 

(’24) AIR 1924 Bom 469 (469). (Do.) 

(’25) AIR 1925 Lah 65 (65). (Do.) 

(’29) AIR 1929 All 456 (467). (Do.) 

(’89) AIR 1939 Rang 42 (44). (Question of law 
raised for the first time in a Court of last resort 
will receive consideration only if it is based on 
facts either admitted or proved beyond con- 
troversy.) 

(’86) AIR 1936 All 557 (669). 

(’86) AIR 1936 Pat 104 (105) : 15 Pat 856. 

(’37) 1987 All L Jour 1262 (1263). (Point of law 
depending upon fresh trial of issue will not be 
allowed.) 
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time in the second appeal. The reason is that it is the duty of the Court to take 
judicial notice of and apply the law correctly and a failure to do this will be an error 
of law. 

Thus a new point of law will be allowed — 

(1) whore it arises on the findings of the lower Court 

(2) where it arises on the facts found by the said Court or 

(3) where it arises on admitted facts or facts not in dispute.® 

For specific instances of points thus allowed, see the undermentioned cases.^ 

In respect of such points it is not necessary that they should have been men- 
tioned in the appeal grounds if there can be no legitimate objection on the ground of 


(*37) AIR 1937 All 99(100). (Now question of law 
if requires new evidence, will not bo allowed in 
second appeal.) 

(*38) AIR 1938 Lah 128(128). (Question of law re- 
quiring retrial for its decision cannot bo allowed.) 
(’35) AIR 1935 Gal 179 (180). 

4 . (’93) 17 Bom 303 (305). 

(’19) AIR 1919 Low Bur 58 (58). 

(’20) AIR 1920 Lah 489 (491). 

5. (’10) 6 Ind Gas 75 (75) (Gal). 

(*17) AIR 1917 Nag 7 (12) : 14 Nag L R 82. 

(’17) AIR 1917 Nag 213 (213) : IS Nag L R 98. 
’16) AIR 1918 Lah 88(88): 1918 Pun Re No. 31. 
’21 AIR 1921 Pat S2C (328). 

(’32) AIR 1932 All 289 (290, 291). (Alternative 
argument on facts established.) 

(’88) AIR 1938 Lah 558 (559). (Plea of estoppel.) 
(’84) AIR 1984 All 868 (870). 

(’38) AIR 1988 All 896 (897) : I L R (1938) All 
568 (FB). (AIR 1982 P G 118 Foil.) 

6. (’69) 11 Suth W R 183 (183). 

(’32) AIR 1932 All 108 (109) : 53 All 788. (Ques- 
lion of limitation.) 

I ’93) 17 Bom 100 (105, 106). 

I ’24) AIR 1924 Lah 543 (544). 
i ’88) AIR 1938 Mad 405 (410). 

I ’86) AIR 1938 Rang 376(877): 1988 Rang LR 88. 

I ’38) AIR 1938 Rang 236 (288): 1938 Rang LR 256. 
(Question of law raised for the first time in a 
Court of last resort should receive consideration 
only if it is based on facts whether admitted or 
proved beyond controversy.) 

7 . (’74) 21 Suth W R 326(326). (The omission of 
a party to prefer an ap^al against an order of 
remand does not preclude him from question- 
ing its legality when it comes up in special 
appeal from the subsequent decision passed after 
remand.) 

(’80) 2 All 884 (887). (The question whether the 
plaintiff has any cause of action or not.) 

(’10) 6 Ind Gas 824 (825) : 6 Nag L R 78. (The 
legal effect of a transaction.) 

(’15) AIR 1915 Lah 251 (251). (Question of adverse 
possession.) 

(’17) AIR 1917 Gal 681(684). (Easement by grant 
— If evidence is legally sufficient to prove a 
grant.) 

(’16) AIR 1916 0udhl99(201). (Where a party set 
up separation of a joint Hindu family but the 
lower Court finds that the family had been joint, 
the party is entitled in second appeal to argue 
his case by setting up the existence of the joint 


Hindu family.) 

(’18) AIR 1918 Lah 88 (88) : 1918 Pun Re No. 
31. (The question whether the Punjab Alieua- 
tion of Land Act, S. 10 applied to a transaction.) 
(’21) AIR 1921 Lah 229 (231). (Effect of aban- 
donment on facts found.) 

(’22) AIR 1922 Pat 252 (253) : 6 Pat L Jour 650. 
(Liability of sons to pay an antecedent debt of 
their father apart from any proof of legal neces- 
sity or benefit to the family.) 

(’22) AIR 1922 Pat 281 (284) : 6 Pat L Jour 625. 
(If a respondent first comes to know of the 
erroneous order restoring the appeal without 
any notice upon him, he can raise objection to 
its validity in second appeal.) 

(’23) AIR 1923 All 173 (174). (Doctrine of marz- 
ul-mout allowed to be taken in the appeal as a 
special grace.) 

(’25) AIR 1925 All 783 (784) : 47 All 932. (That 
S. 19- A of Contract Act overlooked.) 

(’25) AIR 1925 Gal 870 (872). (The question whe- 
ther the Amaldhari lease is inadmissible in evi- 
dence for want of registration.) 

(’25) AIR 1925 Gal 1084 (1036). (Objection to 
admissibility of evidence.) 

(’25) AIR 1925 Lah 65 (65). (Question whether 
a particular defendant was a necessary party 
and could contest the suit.) 

(’27) AIR 1927 Rang 83 (84) : 4 Rang 500. (Whe- 
ther the plaintiff was entitled to maintain the 
suit instituted by him.) 

(’87) AIR 1937 Cal 632 (684). (Landlord contend- 
ing in lower Courts that the area mentioned in 
kabuliat was actual area — Finding of both 
Courts against landlord— In second appeal land- 
lord contending that area mentioned must bo 
assumed to be the area with reference to which 
rent was assessed.) 

(’38) AIR 1988 Mad 405 (410). (Question whether 
stipulation in a mortgage amounts to a clog or 
not can be raised for the first time.) 

(’38) AIR 1938 Rang 376(877) : 1988 Rang LR 83. 
(Plea that on admitted facts plaintiff was enti- 
tled to one fourth and not half share according 
to Buddhist law of succession.) 

(’86) AIR 1986 Nag 29 (30). (Question whether 
ancestors of a party wore inferior holders or 
tenants.) 

(’86) AIR 1986 Lah 612 (616). (Question of con- 
sideration.) 

(’89) AIR 1989 Rang 42 (44). (Plea of interest.) 
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flurpriee to the other side.® It has been held that the matter o£ allowing new points 
of pure law to be raised for the first time in second appeal is not obligatory but 100 ft 101 
discretionary* though as a general rule, the discretion will bo exercised in favour of Notes 50-07 
allowing them to be raised.*® 

Where the new point sets up a right different in kind and not merely in degree, 
from that originally set up, it cannot be entertained.** 


07. Nev oase of mixed questione of lav and fact. — It has already been 
mentioned in Note 66 ante that a question involving questions of fact cannot be taken 
for the first time in second appeal. Therefore, a plea involving a mixed question of 
law and fact and depending on fresh investigation of facts will not be allowed to be 
taken for the first time in second appeal.* 

For specific questions not allowed on this ground, see the undermentioned cases® 
and Notes 69 and 60 infra. 


(’S7) AIR 1937 Sind 230 (231) : 31 Sind L B SIO. 
(Material facts on record — Whether such facts 
show the trust to bo within provisions of S. 92, 
C. V. Code, is a question of law.) 

(’37) AIR 1937 Mag 330 (334) : I LB (1937) Mag 
111. (Flea of subrogation.) 

(’37) AIR 1937 Lah 387 (389). (Objection to certi- 
fication on the ground that the pa}’nient made 
to the next friend of the minor without leave of 
the Court is not binding on the minor can be 
taken lor first time.) 

8. (’10) 8 Ind Cas 990 (991) (Low Bur). 

9. (’72) 17 Suth W R 214 (214, 216). 

(’87) 14 Cal 586 (590). 

(’71) 16 Suth W R 316 (817). 

(’31) AIR 1931 Cal 565 (567). 

(’30) AIR 1930 All 726 (726). 

(’30) AIR 1930 AU 885 (886). (Good ground to be 
shown for not raising point before.) 

(’21) AIR 1921 All 837 (339) : 43 All 193. 

[See (’35) AIR. 1985 All 143 (146).] 

10. (’18) AIR 1918 Cal 13 (17, 18) (3 B). 

(’71) 15 Suth W R 180 (181). 

(’17) AIR 1917 Cal 716 (718) : 44 Cal 47. 

(’25) AIR 1925 Oudh 506 (507). 

11. (’94) 18 Bom 679 (683). 

(’36) AIR 1986 Rang 260 (262) ; 14 Rang 738. 
(’37) AIR 1937 All 99 (100). (New point of law 
turning plaint into an entirely different case will 
not be entertained.) 

Notes? 

1. (’24) AIR 1924 All 877 (878). (Whether the 
arrears of rent were due to any default of the 
mortgagee.) 

(’33) AIR 1933 Mag 299 (301) : 80 Mag L B 101. 
(Plea of vicarious liability.) 

(’34) AIR 1984 All 692(693). (Adverse possession.) 
(’85) 9 Bom 285 (287, 288). 

(1900) 27 Cal 206 (207). 

(’05) 1 C P L R 1 (2). 

(’10) 6 Ind Cas 426 (428) : 6 Mag L B 3. 

(’ll) 12 Ind Cas 821 (822) : 14 Oudh Cas 332. 
(’18) 20 Ind Oas 623 (525) : 7 Sind L B 11. 

(’15 AIR 1916 Cal 438 (440). 

(’18) AIR 1918 Cal 526 (626). 

(’19) AIR 1919 Oudh 288 (286) : 22 Oudh Cas 8. 
(’19) AIR 1919 Pat 829 (380). 


(’20) AIR 1920 Cal 530 (530, 531). 

(’21) 62 Ind Cas 761 (762) (Cal). 

(’21) 63 liid Cas 497 (497, 498) (Cal). 

(’22) AIR 1922 Bom 283 (233). 

(’22) 4 Lah L Jour 432 (434). 

(’23) AIR 1923 Bom 37 (39). 

(’23) AIR 1923 Cal 247 (248). 

(’23) AIR 1928 Cal 292 (293). 

(’24) AIR 1924 Bom 469 (469). 

(’24) AIR 1924 Cal 372 (372). 

(’24) AIR 1924 Pat 446 (447) : 3 Pat 236. 

’26) AIR 1925 Cal 225 (230). 

’25) AIR 1925 Mag 104 (106). 

(’26) AIR 1926 All 707 (707, 708). 

(’26) AIR 1926 Pat 401 (402) ; 5 Pat 759. 

(’27) AIR 1927 All 69 (59). 

(’27) AIR 1927 All 763 (764). 

(’27) AIR 1927 Mad 411 (411). 

(’27) AIR 1927 Mad 455 (455). 

(’27) AIR 1927 Mag 351 (352). 

(*39) AIR 1939 Bang 42 (44). (Plea of limitation.) 

(’36) AIR 1936 Lah 192 (193). 

(’35) AIR 1935 Oudh 387 (392): 11 Luck 82. (Flea 
as to adverse possession.) 

(’35) AIR 1935 Bang 129 (180). 

[See also (’36) AIR 1936 Uah 629 (634); 17 Tjah 
787. (Doubtful whether a mixed question of 
law and fact can be raised for the first time in 
second appeal.)] 

2. (’17) AIR 1917 P C 197 (200) (PC). (Question 
of abatement Involving evidence.) 

(’32) AIR 1932 Cal 405 (408). (Question of aban- 
donment of a holding.) 

(’34) AIR 1934 Nag 51 (52). (Plea of estoppel is a 
mixed question of fact and law — Cannot ’« 
pleaded in second appeal.) 

(’33) AIR 1933 All 493 (495): 55 All 654. (Ques- 
tion of family settlement not allowed to be 
raised at the heating of second appeal.) 

(’17) AIR 1917 Cal 817(817,818). (Question whe- 
ther possession adverse or not.) 

(’24) AIR 1924 Cal 245 (248). (Do.) 

(’27) AIR 1927 Lah 622 (524). (Do.) 

(’14) AIR 1914 PC S3 (33) (PC). (Award— Binding 
nature of.) 

(’29).AIB 1929 Cal 452 (458). (Bengal Municipal 
Act — Imposition of personal tax under.) 
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58. Plea 8oin8 to the root of the oaee* — It follows from what has beea 
jfiaid in Note 56 above that a plea of law which goes to the root of a case can be taken 
up even for the first time in second appeal/ if it arises from the evidence on record^ 
and does not depend on other facts or further enquiry on facts/ But such a plea will 
not necessarily be allowed in all cases. Where the objection is one which, if it had 
been taken in the lower Courts, might have been cured, it will not be allowed to be 
taken for the first time in second appeal.^ Thus, a plea of want of cause of action which 
is merely technical and capable of being cured if the objection had been taken in the 
lower Courts cannot be allowed to bo raised in second appeal.® But whore the plea is 
one which is fundamental and incurable, it can be allowed to be raised for the first 
time in second appeal.® Thus, an objection that the appellant in the lower Appellate 


(*26) AIR 1926 Nag 164(166). (Omission to certify 
adiustment — If valid.) 

(’22) AIR 1922 Bom 148 (148). (Gift-Validity of.) 
(’28) AIR 1928 Gal 49 (49). (Gift — If offends 
against doctrine of musha.) 

(’29) AIR 1929 Lah 875 (876). (Gift unregistered 
if admissible.) 

(*19) AIR 1919 Cal 1077 (1078). (Interest— Liabi- 
lity to.) 

(’20) 2 Lah L Jour 230 (282). (Lis pendens— 
Plea of.) 

(’26) 97 Ind Gas 611 (612) (Mad). (Question whe- 
ther a mortgage is properly ozecut^.) 

(’21) AIR 1921 Gal 781 (782). (Mortgage-Subro- 
gation — Plea as to.) 

(’24) AIR 1924 Nag 860 (861). (Necessaries — 
What are.) 

(’16) AIR 1916 Sind 53 (64) : 10 Sind L R 88. 
(Legal necessity — Existence of.) 

(’19) AIR 1919 Cal 161 (162). (Occupancy right— 
Acquisitioh of.) 

(’21) AIR 1921 Lah 226 (227): 2 Lah 167. (Onus 
probandi in a case of custom.) 

(’27) AIR 1927 Mad 628 (529). (Partial partition 
—Maintainability of suit for.) 

(’29) AIR 1929 Lah 266 (267). (Partner’s autho- 
rity to bind partnership in winding up.) 

(’27) AIR 1927 All 344 (345). (Part performance 
— Plea of.) 

(’29) AIR 1929 Pat 717 (720, 721) : 9 Pat 487. 
(Whether a certain provision is penal.) 

(’26) 94 Ind Gas 417 (418) (Gal). (Question of pro- 
cedure dependent on facts.) 

(’19) AIR 1919 Cal 407 (408). (Registration — 
Validity of — Plea as to.) 

(’27) AIR 1927 Mad 811 (816). (Sale certificate— 
What passes under — Question as to.) 

(’14) AIR 1914 Low Bur 166 (168). (Question of 
contest between verbal sale and registered sale.) 
(’21) 3 Lah L Jour (470) (472). (Shamilat land 
— Right to, as natural accretion.) 

(’24) AIR 1924 Gal 358 (854). (Tenure— Nature of.) 
’22) AIR 1922 Pat 890 (392) ; 1 Pat 15. (Ware- 
house ront — Claim for.) 

(’22) 4 Lah L Jour 432 (484). (Widow’s power 
under custom to make a gift.) 

(’69)11 Suth W R 486 (487, 488). (Plea of 
merger.) 

(’21) AIR 1921 Gal 816 (817, 818). (New defence 
of adverse possession.) 

(’88) AIR 1988 Rang 286 (289): 1988 Rang L R 


256. (Validity of security bond executed by guar- 
dian ad litem.) 

(’36) AIR 1936 Cal 127 (128). (Suit for recovery 
of money — Plea that claim for interest should 
be limited to 25 p. c. by reason of S. 8, Bengal 
Money Lenders Act.) 

(*86) AIR 1986 Lah 192 (193). (Question of vali- 
dity of gift.) 

Note 58 

1. (’68) 10 Suth W R 218 (218). 

(’10) 6 Ind Gas 464 (465) (All). 

(’23) AIR 1928 All 343 (344). (Though it is ordi- 
narily a sound rule of law not to permit a point 
to be taken in second appeal, which has not 

4iq Itah l 

(’36) AIR 1936 Lah 448 (448). (Point relating to 
jurisdiction.) 

(’39) AIR 1989 Pat 140 (140). 

2. (’87) 14 Cal 686 (590). 

(’17) AIR 1917 Cal 716 (718): 44 Cal 47. 

(’23) AIR 1923 Lah 491 (492). 

3. (’17) AIR 1917 Nag 213 (213). 

(’27) AIR 1927 Bom 157 (158): 51 Bom 231. 

4. (1843) 3 Moo Ind App 229 (242) (PC). 

(’34) AIR 1934 Rang 308 (308). (Maintainability 
of suit under S. 53 of the T. P. Act.) 

5. (1864) 1 Suth W R 23 (28). 

(’69) 11 Suth W R 248 (248). 

(’69) 11 Suth W R 360 (361). 

(’ll) 9 Ind Gas 385 (387) (Lah). 

(’78) 1 Cal L Rep 421 (424). 

(’90) 13 Mad 277 (281). (Plea of want of notice 
not allowed for the first time in second appeal 
as, though plaint alleged demand of relinquish- 
ment of possession, yet no issue was taken on it 
and in view of the allegations on both sides the 
point could not have arisen.) 

(’12) 15 Ind Gas 584 (586) (Mad). (Notice to quit 
— Want of.) 

(’20) AIR 1920 Mad 966 (967). (Do.) 

(’75) 1 All 269 (271). (Plea as to notice not affect- 
ing decision.) 

(’95) 19 Bom 43 (45, 46). (Suit for declaration of 
plaintiff’s right to be registered in the revenue 
register — Plaintiff had not previously asked the 
Collector to place him on the register — Plea* 
cannot be raised for first time in second appeal.) 

6. (’69) 12 Suth W R 24 (26). (Want of cause of 
action appearing on the plaint.) 
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Court was not competent to file the appeal goes to the very root of the appeal and 
can be raised for the first time in second appeal;^ where such a plea is allowed, the 
opposite party may be given an opportunity to meet it.® 

59. Plea of jariediotion. — A plea of jurisdiction is a point of law* and, except 
in cases covered by Section 21 of the Code* and Section 11 of the Suits Valuation 
Act, 1887,* can even as a new plea bo raised in second appeal,* unless such plea 
c annot be determined on the facts found by or admitted in the lower Court,® or on the 


(’70) 14 Sath W K 420 (422). (Want of cause of 
action going to the root of the case.) 

(’71) 6 Beng L B (App) 73 (74). (Plea affecting 
jurisdiction.) 

(’99) 21 All 341 (846) (FB). (Want of cause of 
action appearing on the plaint.) 

(’ll) 12 Ind Cas 111 (112) (All) (Do.) 

(’93) 18 Bom 110 (113). (Want of notice in eject- 
ment suit.) 

(’10) 6 Ind Cas 336 (337) (All). (Plea of want of 
notice which goes to the root of the case.) 

(’01) 26 Bom 360 (362). 

(’66) 1 Agra 1(2). (Incompetcncy to bring a suit.) 
(’78) 1 All 636 (537). (Objection affecting arbi- 
trator’s procedure.) 

(’79) 3 Bom 437 (438). (Plaintiffs having been 
adjudicated insolvent.) 

(’83) 6 Mad 76 (78). (Point that sale of religious 
office is void.) 

(’93) 20 Cal 86(92) : 10 Ind App 191 (PC). (Impro- 
priety of notice of sale under regulation.) 

(’01) 28 Cal 324 (328). (Irregular remand under 

0. 41 R. 28.) 

(’07) 11 Cal W N 1127 (1128). (A point as to 
jurisdiction under Ghota Nagpur Encumbered 
Estates Act.) 

(’17) AIR 1917 Cal 681 (684). (The point whether 
in the absence of a written aud registered docu- 
ment creating a right of way the plaintiff’s suit 
for declaration of such a right must fail for 
want of legally sufficient evidence to prove the 
grant.) 

7. (’34) AIR 1934 All 677 (679). 

8. (’79) 2 Mad 346 (350, 351). 

(’25) AIR 1925 Mad 67 (68). 

Note 59 

1. (’31) AIR 1931 All 566 (657). 

(’34) AIR 1934 Sind 123 (126) : 28 Sind L R 64. 
(The plea was allowed to be raised, as it depen- 
ded on public documents which required no 
proof.) 

2. See Notes to Section 21, ante. 

(’27) AIR 1927 Nag 164 (165). (Small cause tried 
as original suit.) 

(*94) 21 Cal 249 (262) (Do.) 

(’27) AIR 1927 Nag 120 (120) (Do.) 

(’33) AIR 1933Nag318(321,322):29NagLR342. 
(’05) 2 All L Jour 156 (169). (Wrong Court.) 

(’17) AIR 1917 Pat 698 (699). (Place of Buing.) 

3. See Notes to Sectiong 16 and 21, ante. 

(’76) 26 Suth W R 260 (261). 

’95) 18 Mad 418 (420). 

(’01) 24 Mad 48 (46). 

(’86) AIR 1986 Lah 442 (442). 


4. (’28) AIR 1928 Lah 551 (653). 

(’34) AIR 1934 Oudh 55 (55) : 9 Luck 365. 

(’90) 13 Mad 26 (27). 

(’88) 12 Bom 155 (157). 

(’89) 13 Bom 424 (427). 

(’21) AIR 1921 All 290 (291) : 42 All IS. 

(’24) AIR 1924 P 0 95(101) : 20 Nag L R 33 51 
Ind App 72 ; 61 Cal 361 (PC). 

(’14) AIR 1914 P C 140(143) : 42 Cal 116 : 41 Ind 
App 197 (PC). 

(’85) 7 All 230 (243). 

(’24) AIR 1924 Nag 372 (373). 

(*72) 18 Suth W B 345 (345). (Jurisdiction to- 
transfer execution proceedings.) 

(■89) 13 Mad 273 (274). 

(’96) 20 Bom 86 (96). 

(’99) 23 Bom 22 (26). 

(’10) 5 Ind Cas 525 (526) (Cal). 

(’08) 35 Cal 470 (474). 

(’23) AIR 1923 Bom 821(849): 47 Bom 843 (PB). 
(’25) AIR 1925 Bom 162 (162); 49 Bom 152. 

(’26) AIR 1926 All 401 (402). 

(’89) 13 Bom 469 (491). (Want of appellate juris* 
diction in the lower Appellate Court.) 

(’12) 16 Ind Cas 669 (670) (Cal). (Do.) 

(’18) AIR 1918 Lah 309 (370) : 1018 Pun Ro 
No. 21. (Do.) 

(’08) 8 Cal L Jour 116 (117). 

(’32) AIR 1932 All 701 (702) : 54 AH 998. (Objee- 
tion that suit must have lieen brought in Revenue 
Court.) 

(’35) AIR 1935 All 422 (423). 

(’36) AIR 1936 Lah. 448 (448). 

(’36) AIR 1936 Pat 177 (178). (Want of jurisdic- 
tion cannot he cured by waiver.) 

(’39) AIR 1939 All 49 (51). (Objection th.'it there 
is no proper reference to arbitration and that it 
could not enable arbitrator to make an award, 
relates to question of jurisdiction and can bo 
raised at any stage.) 

(’89) AIR 1939 AH 22 (23). 

(’37) AIR 1937 Nag 170 (171) : 19 Nag L Jour 
308 (311) : I L R (1938) Nag 276. 

(’35) AIR 1986 Oudh .325 (326) : 11 Luck 106. 
[See also (’32) AIR 1982 AH 273 (276) : 54 All 
673 (F B). (Plea entertained in Letters Patent 
appeal.) 

(’35) AIR 1936 Mad 89 (89). (Plea that suit 
should have been instituted on original side 
instead of small cause side taken in revision.)} 
[See however (’12) 14 Ind Cas 34 (35) (Cal).} 

5. (1862) 1862 SnthWRSupNo. 31 (32, 33) (FB). 
(’86) AIR 1985 All 746 (748) : 67 AH 691. 

(’86) 89 Col W N 876 (880). (A question of juris- 
ffiction is a question of law but it cannot always 
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factis already in evidence.*’ ) 

See also the undermentioned decision.^ 

60t Plea of limitaiioDi estoppel or res jadloata. — Fleas of limitation 
or of estoppel or of res judicata are all pleas raising questions of law and, on the 
principles mentioned in Notes 56 to 59 above, can bo raised for the first time in second 
appeal^ unless — 


(1) they depend on facts which are not admitted or undisputed,^ or 

(2) they involve questions of fact requiring further evidence,’ or 


be allo-wod to raised for the first time in ap- 
peal ; and an Appellate Court should always bo 
chary of entertaining points which are not sifted 
in the Court below.) 

6. (’95) 23 Cal 483 (486). 

7. (’85) AIR 1935 Bom 254 (255). (When a small 
cause suit is tried by a Court without small 
cause powers as a regular suit, without any ob- 
jection on the part of the defendant, who does 
not raise any objection either in the trial Court 
or in appeal, he cannot be allowed to raise that 
point in second appeal.) 

Note 60 

1. Limitatioti , — 

(’14) AIR 1914 All 80 (83) : 36 All 370'. (Amend- 
ment allowed after limitation.) 

(’22) AIR 1922 Lah 240 (241). (Question that 
appeal was presented out of time.) 

(’68) 10 Suth W R 69 (60). 

(’22) AIR 1922 All 124 (125). 

(’07) 84 Cal 941 (946). 

(’21) 63 Ind Cas 785 (786) (Cal). 

(’06) 33 Cal 257 (259). 

(’15) AIR 1915 Mad 150 (156). 

(’19) AIR 1919 Cal 671 (671) : 46 Cal 455 (457). 
(’28) AIR 1928 Cal 870 (871). 

(’27) AIR 1927 All 177 (179). 

(’76) 2 Cal 114 (116, 117). 

Bes judicata.— 

(’18) AIR 1918 Pat 526 (528). 

(’86) 1885 Bom P J 34 (35). 

(’88) 1888 Pun Re No. 139. 

’29) AIR 1929 Pat 178 U75) : 8 Pat 107. 

’10) 5 Ind Cas 294 (294) (All). (Though the plea 
was not raised in the first Appellate Court.) 

(’86) AIR 1936 Cal 497 (503) : I L R (1937) 1 Cal 
1 (F B). (Limitation, plea as to.) 

(’39) 41 Pun L R 524 (525). (Plea of res judicata 
patent on record— Whole execution record is to 
be taken as one record.) 

(’38) AIR 1938 Lah 658 (559). (Plea of estoppel.) 
(’87) AIR 1937 Mad 228 (229). (Plea of res judl- 
cata — Court is bound to entertain it in second 
appeal, even thongh parties had abandoned it.) 
(’86) AIR 1935 Oudh 887 (392) : 11 Luck 82. 
(Bes judicata.) 

[See (’86) AIR 1935 Mad 947 (953). (Plea of 
limitation.)] 

[See also (’98) 1898 All W N 104 (104).] 

2. (’14) AIR 1914 Sind 27 (28) : 8 Sind L B 272. 
(Kstoppel.) 

(’18) AIR 1918 Lah 888 (389). (Plea of res judicata.) 
(’87) AIR 1937 Nag 184 (166) : I L R (1988) Nag 
167. 


[See (’39) AIR 1939 Pat 19 (20).] 

[Seeal«)(’86) 166 Ind Cas 208 (209) (Cal). (Pleaof 
res judicata — Pleadings of suit in which decree 
relied on as res judicata not on record.)] 

3. (’14) AIR 1914 Sind 27 (28) : 8 Sind L R 272. 
(Limitation or estoppel.) 

(’26) AIR 1925 Nag 77 (77) : 22 Nag L B 118. 

(’84) AIR 1984 All 770 (772). 

(’14) AIR 1914 Bom 47 (51) : 88 Bom 227. 

(’17) AIR 1917 All 359 (862). 

(’18) AIR 1918 Pat 604 (504). 

(’22) AIR 1922 Pat 898 (899) : 1 Pat 23. 

(’28) AIR 1923 Bom 254 (255). 

(’25) AIR 1926 Mad 986 (988). 

(’28) AIR 1928 Cal 870 (871). (Case cannot be 
remanded to find out facts.) 

(’29) AIR 1929 Lah 432 (482.) 

(’30) AIR 1980 Cal 385 (887) : 57 Cal 114. 

(’25) AIR 1926 Nag 178 (179). 

(’87) 11 Bom 114 (119). 

(’09) 3 Ind Cas 711 (712) : 5 Low Bur Bui 82. 
(Limitation and adverse possession.) 

(’29) 115 Ind Cas 680 (681) (Pat). (Do.) 

(’28) AIR 1928 Nag 208 (204). (Plea of prescription 
cannot be raised for the first time in second appeal 
— Limitation and proscription distinguished.) 

(’16) AIR 1916 Mad 585 (585). (Bar of plaintiff’s 
suit under S. 7 of the Limitation Act because his 
undivided elder brother would be barred.) 

(’28) AIR 1923 Mad 806 (808). 

(’16) AIR 1916 P C 182 (185) : 44 Cal 759 : 41 
Ind App 65 (PC). (Depending upon construction 
of a kabuliyat in a respect not submitted to the 
Court below.) 

(’29) AIR 1929 Mad 776 (776). (Pleaof res judicata 
not raised or discussed before the lower Court.) 

(’99) 21 All 446 (448, 449). (Bes judicata— The 
observations to the contrary in 4 All 69 (FB) 
that the plea could be entertained even if it in- 
volves inquiry into facts was held in this case to 
be merely obiter.) 

(’84) AIR 1934 All 692 (698). (Plea of limitation.) 

(’34) AIR 1984 AU 941(942). (Plea of estoppel not 
entertained.) 

(’86) AIR 1935 Bom 326 (827) : 69 Bom 502. (New 
plea as to estoppel.) 

(’35) AIR 1985 Cal 713 (716). 

(’85) AIR 1936 Mad 726 (726). (Plea of estoppel.) 

(’37) AIR 1987 AU 696(699). (Plea of Umitation.) 

(’37) AIR 1937 Lab 812(812). (Do.) 

(’87) AIR 1937 Nag 814 (816) : I L R (1987) Nag 
28. (Do.) 

(’87) AIR 1987 Pat 642 (648). (Plea of estoppel 
not raised in the trial Court.) 
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(8) they depend on a possible question regarding which the party adversely 
affected might have adduced evidence.^ 

But even a plea which could be raised for the first time in second appeal cannot 
be hoard at the hearing of the appeal unless it has been set out in the memorandum of 
appeal or unless the Court grants leave under Ot 41 B 2.^ 

Where an objection on the ground of limitation was taken in the trial Court but 
the issue was found against, and the High Court remanded the case witliout passing 
any judgment on that issue, it was held that where the case came upon second appeal 
again, the question of limitation could be gone into.^ 

An objection that the second appeal is barred by limitation can be raised at the 
hearing, if the appeal had been admitted ex parte? 


61. Plea abandoned or walYedls barred. — It has been seen in Sections 9 
and 21 ante that no amount of consent by parties can give jurisdiction and that there 
can bo no waiver or abandonment of such a plea.^ Where, however, a jdea wliether of 
fact or of law is one which could bo waived or abandoned and is so abandoned, it cannot 
be raised again in second appeal.^ Whether a plea has been abandoned or waived has to 
bo gathered from the conduct of the party in the Courts below.'^ Thus, where points 
taken in the pleadings or in the memorandum of first api)eal are not pressed in the trial 


(’39) AIR 1939 All 194 (196). (Plea of estoppel.) 
(’38) AIR 1938 Bom 291 (298). (Plea of estoppel 
cannot be allowed to be lais^ for the first time 
in second appeal, when it would necessitate the 
taking of further evidence of facts.) 

[S«« (’86) AIR 1936 P 0 268 (259) (P C).] 

[See also (’85) AIR 1935Gal718(715). (Question 
of estoppel is not a pure question of law; when 
the plea of estoppel, therefore, has not been 
raised in the Courts below it cannot be raised 
for the first time in second appeal.) 

(’86) AIR 1936 Cal 181 (183). 

(’84) 8 Bom 635 (637).] 

4. (’16) AIR 1916 Mad 635 (535). 

[See also (’84) AIR 1934 Oudh 55 (56) ; 9 Luck 
366. (Plea of bar of 8. 47, Civil P. 0.)) 

5. (’93) 15 All 123 (128). 

(’91) 13 All 680 (581). 

(’82) 4 All 69 (70, 71, 72) (FB). (8. 542 of the old 
Code 0. 41 R. 2 applied.) 

(’23) AIR 1923 Lah 560 (563). (4 All 69 Foil.) 
(’14) AIR 1914 All 2 (3). (Do.) 

[See also (’81) AIR1931A11656(667). (Objection 
on the ground of jurisdiction was allowed to be 
raised under the provisions of O. 41 R. 2.)] 

«. (’67) 7 8uth W R 67 (69). 

7. (’86) 13 Cal 78 (79). 

Note 61 

(’86) AIR 1936 Pat 177 (178). 

(See also (’27) AIR 1927 Mad 278 (274). (Plea 
of res judicata is akin to plea of jurisdiction 
and can be raised though abandoned.)] 

(’10) 6 Ind Cas 796 (795) (All). 

(’82) AIR 1932 Lah 848 (348) : 13 Lah 185. 
(Abandoning mixed issues of law, custom and 
fact.) 


(’33) AIR 1933 Col 865 (870). 

(’78) 2 Cal L Rep 208 (208). 

(’96) 23 Cal 374 (392). 

(’20) AIR 1920 Nag 45 (45) : 16 Nag L R 89. 

(’21) AIR 1921 Lah 294 (295). 

(’21) 63 Ind Cas 490 (492) (All). 

(’09) 2 Ind Cas 848 (849) (All). (Parties impleaded 
without objection.) 

(’22) AIR 1922 Oudh 102 (105). 

(’23) AIR 1923 Lah 252 (252). 

(’24) AIR 1924 Cal 541 (541). 

(’25) AIR 1925 Oudh 510 (511). 

(’26) AIR 1926 Nag 160 (161). 

(’27) AIR 1927 Mad 75 (76). 

(’29) AIR 1929 Pat 717 (720, 721) : 9 Pat 487. 
(Mixed question of law and fact.) 

(’31) AIR 1931 Sind 170 (176) : 26 Sind LR 403. 
(Do.) 

(’30) AIR 1930 Oudh 268 (269, 270). (Point of 
pure law.) 

(•27) AIR 1927 Oudh 87 (37). (Do.) 

(’30) AIR 1930 Lah 148 (149). (Future interest 
denied by trial Court — No cross-objections in 
first appeal — Cannot be claimed in second appeal) 

(’72) 18 8uth W R 37n. (Objection to jurisdic- 
tion not pressed before lower Appellate Court.) 

(’ll) 11 Ind Cas 408 (409) (Lab). 

(’37) AIR 1987 Lah 174 (176). (Decree transferred 
for execution without following procedure under 
0. 21 R. 5 — Objection as to irregularity in pro- 
cedure can be waived.) 

(’86) AIR 1986 Bom 10 (11) : 60 Bom 34. (Objec- 
tion as to maintainability of a suit, if not 
brought in the lower Court, will lie deemed to 
have been waived and cannot be raised in second 
appeal ) 

[See (’37) AIR 1937 Mad 228 (229). (Court is 
bound to entertain plea of res judicata even 
though abandoned by parties.)] 

3. (’02) 26 Bom 410 (413). 
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Ssottblli' Court or in the lower Appellate Court, as the case may be,^ or where parties conduct the 
MQ&lOl case in the lower Courts as if certain facts are admitted,*^ or where the findings of the 
Mot«s 61-64 trial Court are not challenged in the first Appellate Court, ^ such points will be taken to 
be abandoned or waived and cannot be raised in second appeal. Similarly, objections as 
to the admissibility or exclusion of evidence if not raised in the trial Court or in the 
lower Appellate Court cannot be raised in second appeal.^ But the mere fact that the 
lower Appellate Court has not referred to a certain point does not necessarily mean 
that the point was abandoned.® 

62. Who may appeal and who may not. — The matter has been fully dis- 
cussed in Notes 6, 7 and 8 of Section 96 ante. The questions as to who may and who 
may not prefer a second appeal will be governed by the same principles. 

63. Remand. — Where, in appeal from an order of remand the High Court 
determines a question of law, the decision of the question will bo final for all purposes 
and in any appeal that may be subsequently made to the High Court.' See also 0, 41, 
Hr. 23 and 25. 

64. Ex parte appellate decree is subject to second appeal. — Under the 
Code of 1859 there was a conflict of views on the question whether a second appeal 
lay against ex parte decrees passed in first appeals. Some decisions held that the only 
remedy was to proceed under Section 119 of the said Code (corresponding to 0. 9 R. 13 
of the present Code).' Others held that a second appeal was also competent.^ 

This conflict has been set at rest by the last paragraph of Section 584 of the 
Code of 1882 re-embodied as sub-section (2) to Section 100 and there is now no doubt 
that a second appeal from an ex parte appellate decree is competent.® 


4. (’18) AIR 1918 P C 63 (56) ; 40 All 497 (P C). 
(’34) AIR 1934 Pat 55 (57). 

(’71) 15 Suth W R 392 (392). 

(’70) 14 Suth W R 423 (424). 

(’19) AIR 1919 Oudh 30 (30). 

(’35) AIR 1935 All 1004 (1008). 

(’35) AIR 1935 Pat 351 (852). 

5. (’70) 13 Suth W R 91 (94). 

(’75) 23 Suth W R 174 (175). 

[Sec (’35) AIR 1935 Oudh 163 (164). (Admission 
of a mixed question of law and fact made in 
lower Appellate Court cannot be withdrawn in 
second appeal.)] 

6. (’10) 6 Ind Gas 331 (332) (All). 

7. (’68) 10 Suth W R 50 (50). (Admission.) 

(’72) 18 Suth W R 105 (10.5). (Do.) 

(’23) AIR 1923 Cal 378 (379). (Do.) 

(’27) AIR 1927 Mad 1107 (1108). (Do.) 

(’12) 16 Ind Cas 213 (214) (Cal). (Exclusion.) 
(’69) 11 Suth W R 418 (419). (Refusal to summon 
witnesses — Objection not taken in Court below.) 
(’70) 2 N W P H C R 206 (206, 207). (Plxclusion 
of evidence.) 

(’69) 12 Suth \VR470 (471). (Refusal to summon 
— Ol)jcction taken but not pressed in first appeal.) 
(’ll) 12 Ind Cas 691 (691) (Bom). (Evidence dis- 
pensed with in trial Court and not offered in 
first Appellate Court.) 

(’69) 12 Suth W R 863 (364). (Refusal to take 
evidence— Party content to rest his case in the 


lower Appellate Court on the evidence let in.) 
(’88) 13 Bom 336 (337). (Do.) 

[See also (1900) 24 Bom 591(594, 696). (Admis- 
sion.)] 

8. (’29) AIR 1929 Lah 81 (82). 

(’09) 4 Ind Cas 30 (30, 81) (Mad). 

[See (’37) 39 Pun LR 312 (312). (Lower Appellate 
Court not noticing in judgment point taken in 
grounds — Presumption is that it is abandoned 
in absence of affidavit to contrary.) 

[-See also (’13) 18 Ind Cas 367 (368) (Oudh). (Plea 
raised in written statement of the defendant 
not made subject of issue and not brought by 
the plaintiff-appellant to the notice of the lower 
Appellate Court — Defendant can raise it in 
second appeal.) 

Note 63 

1. (’9.3) 15 All 413 (414). 

Note 64 

1. See for instance, (’66) 3 Mad HO R 109 (110). 

2. (’69) 10 Suth W R 450 (451). 

(’73) 20 Suth W R 402 (403). 

(’77) 3 Cal 228 (229). 

(’78) 2 Mad 75 (76). 

3. (’86) 8 All 354 (357, 358) (F B). 

(’92) 16 Bom 117 (118). 

(’96) 19 Mad 414 (416). 

(’22) AIR 1922 Lah 439 (440) : 3 Lah 867. 

(’25) AIR 1925 Cal 497 (498). 

(’29) 117 Ind Gas 229 (229) (Lah). 
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1 02 . [S. 586.] No second appeal shall lie in any suit of 
No Mcond appeal nature cognizable by Courts of Small Causes ,2 
in certain .uito. ^^eu the amount or value of the subject-matter 
of the original suit does not exceed five hundred rupees. 

[1877, S. 586; 1861, S. 27.] 

Synopsis 


1. Scope and object of the Section. 

2. Suits of the nature cognizable by Courts 

of Small Causes. 

3. Effect of trying small cause suits as ordi- 

nary suits. 

4. Suit includes execution proceedings. 

5. Suits for accounts. 

6. Suits for contribution. 

7. Suits for damages. 

8. Suits for maintenance. 

9. Suits relating to marriage. 

10. Suits for mesne profits. 


11. Suits for money. 

12. Suits relating to immovable properly. 

13. Suits for rent. 

14. Suits for title. 

15. Suits for declaration. 

16. Suits for specific performance of con- 

tract. 

17. Suits relating to trusts. 

18. Appeal from order of remand in suits of 

small cause nature. 

19. Appeal from order of review in suits of 

small cause nature. 

20. Other cases. 


SeotiOit 102 


Other Topics (miscellaneous) 


Appeal from order refusing to re-admitau apiKjal. 
See Note 1. 

Effect of decision when question of title is raised. 
See Note 2. 

It is the character of the suit as originally framed 
that determines whether second appeal lies 
or not. See Note 2. 

Pecuniary value of the suit is determined from 
plaint allegations. See Note 2. 

Prayer for declaration docs not alter the nature 
of the suit. See Note 15. 


Return of plaint involving question of title. See 
Note 2. 

Suits for money had and received. See Note 11, 
Suits for taxes and cesses. Sec Note 13. 

Suits for grazing fee. See Note 13. 

Suit for rent or alternatively for damages. See 
Note 13. 

Suit for value cf paddy cut and misappropriated. 
See Note 7. 

Suit for money advanced for partnership business. 
See Note 5. 

Suits on mortgage. See Note 12. 


1. Scope and object of the Section. — Section 27 of the Provincial Small 
Cause Courts Act (IX of 1887) enacts that where a suit of a small cause nature is tried 
hy a Court of Small Causes, its decree or order is fi 7 ial, i. e., no appeal lies therefrom. 
Section 37 of the Presidency Small Cause Courts Act, 1882, enacts a similar provision. 
This Section provides that where a suit of a small cause nature is tried not by a Small 
Cause Court, but by a Court in its ordinary jurisdiction, the decree or order is not 
open to a second appeal} “The object of this Section,*' said White, C. J., in Sundaram 
Aiyar v. Sennia Naicken} “is to take away the right of second or special appeal where 
the value of the subject-matter of the original suit does not exceed Rs. 500 in the case 
of all suits which as regards their subject-matter vvould lie within the jurisdiction of 
Courts of Small Causes but which are outside that jurisdiction by reason of the amount 
claimed being beyond tho pecuniary limit of the Small Cause jurisdiction." Similarly, 


Section 102 — Note 1 

('35) AIBl9d5 Rom 254 (255). (Nature of suit 
and not Court in which it is tried, determines 
right of appeal.) 

(’37) AIR 1937 Oudh 244 (245) ; 13 Luck 204. 
(Do.) 

(’36) AIR 1936 Oudh 129 (129). (Case can be 
treated as application for revision under S. 115 


— It is not revisable under S. 25, Provincial 
Small Cause Courts Act). 

(*35) AIR 1935 All 574 (575). (Suit transferred 
• from Small Cause Court to ordinary Court by 
District Judge under S. 24 — Decree of latter 
Court is open to appeal but not subject to second 
appeal if the value of suit does not exceed Rs. 500.) 
2. (1900) 23 Mad 647 (554) (FB). 
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if an order is passed by the executing Court in execution of a decree in a suit of a 
small cause nature, the order is not open to second appeal though it may be 'within 
Section 47.^ The reason is that when no second appeal will lie in the suit itself no 
such appeal will lie from an order in execution of the decree in such suit.^ 

This Section will apply even where the suit has been referred to arbitration.*^ 
But it does not apply to an order refusing to re-admit a first appeal dismissed for 
default as an appeal lies from such order under 0. 43 B. 1 (t).^ 


2. Suits of the nature cognizable by Courts of Small Causes. — Every 
suit is of a small cause nature except those that are excepted from the cognizance of a 
Court of Small Causes, by the second schedule of the Provincial Small Cause Courts 
Act, 1887.^ The test therefore for finding out whether a particular suit is or is not of 
the nature cognizable by Courts of Small Causes is to see whether it is excepted under 
that schedule.^ Where it is not so excepted and the value of the suit is less than 
Es. 500, no second appeal will lie from the decree.” It is the character of the suit as 
originally framed and presented to the Court that will determine the nature of the 
suit,^ and not the defence which may be set up,® or the character which it may assume 
in the course of, and after the trial by oj)eratiou of findings by the Court.® As to 


3 . (*39)ILR(1939)Kar342(343). (Bar of appeal 
under the Section also applies to surety against 
whom an order is passed in execution.) 

4 . (’21) AIR 1921 All .55 (5.5) : 43 All 403. 

[See however (’22) AIR 1922 Lah 290 (291): 3 
Lah 141. (While determining whether second 
appeal lies against order passed in execution 
proceedings, the amount of the subject-matter 
of the suit and not the amount to bo recovered 
• is to be considered.)] 

5 . (’68) 10 Suth W R 205 (205). 

(’70) 13 Suth W R 233 (233). 

6. (’83) 1883 Pun Re No. 100. 

Note 2 

1. See Section 15 of the Provincial Small Cause 
Courts Act, 1887. 

2. (1900) 23 Mad 547 (558, 559). 

See the speech of the Honourable Mr. Ilbcrt, 
“Gazette of India ’* January 2, 1886, Sup., 
page 8, 

(’37) AIR 1937 Oudh 244 (245) ; 13 Luck 204. 
(’35) AIR 1935 Bom 254 (255). 

(’35) AIR 1935 Rang 386 (386): 13 Rang 633 (PB). 

3 . (’31) AIR 1931 Oudh 49 (49). 

(’86) 11 Cal 169 (171, 172). 

(’36) AIR 1936 Nag 276 (277). 

(’39) AIR 1939 Sind 35 (35) : I L R (1939) Kar 134. 
(Suit for recovery of terminal tax on moveiible 
property valued at loss than Rs. 500 — No second 
appeal lies.) 

4 (’01) 24 Mad 508 (511). 

(1900) 23 Mad 547 (556) (F B). 

(’24) AIR 1924 Cal 405 (406) : 51 Cal 62. 

(’16) AIR 1916 Bom 106 (106) : 41 Bom 367. 
(Nature of the suit and not the forum is to be 
considered*) 

(’31) AIR 1931 Oudh 411 (411). (Plaint allega- 
tions coming under Art. 35 (li) of Act IX of 
1887 — Suit tried on regular side without objec- 
tion by defendant — Second appeal lies, though 
plaint allegations subsequently appear to have 
been designedly made.) 


(’16) AIR 1916 All 343 (343). 

5. (’15) AIR 1915 Nag 124 (125) : 12 NagL R 47. 

(’91) 15 Bom 400 (405). 

(’76) 1876 Pun Re No. 109, page 230. (A plea of 
title raised by defendant does not oust Court’s 
jurisdiction.) 

(’09) 5 Bom L R 398 (403). 

(’85) 1885 Pun Re No. 8, page 16. 

(’35) AIR 1935 Oudh 413 (414). (Accordingly in a 
suit for damages in regard to the cutting of 
certain trees and appropriation of fruits which 
is of a nature cognizable by a Court of Small 
Causes, a second appeal is barred under S. 102, 
even though the defendant raises a question of 
title to the land under the trees.) 

6. (’24) AIR 1924 Mad 844 (844). 

(’19) 50 Ind Cas 629 (630) (Nag). 

(’28) AIR 1928 Lah 764 (766). (Where plaintiff 
brought a suit for ejectment and recovery of rent 
below Rs. 500 but abandons case of ejectment, 
second appeal is not barred.) 

(’08) 32 Bom 356 (360). (Suit for specific perform- 
ance and in the alternative for damages — First 
Court awarding damages and the Appellate Court 
dismissing the suit— ^coiid appeal lies.) 

(’10) 7 Ind Cas 955 (956) : 35 Bom 29. 

(’28) 108 Ind Gas 898 (898) (Oudh). 

(’12) 13 Ind Gas 493 (494) (Oudh). (In an eject- 
ment suit the awarding of damages only by the 
Court will not bar a second appeal.) 

(’25) AIR 1925 Bom 440 (441) : 49 Bom 596. 
(Plaintiff omitting a portion of claim subse- 
quently — Suit does not change its character.) 

(’12) 13 Ind Cas 174 (175) (Mad). 

(’01) 25 Bom 417 (417). 

(’13) 21 Ind Cas 120 (120, 121) : 40Cal 537. (Suit 
having small cause character tried in ordinary 
manner — Character of the suit is not altered 
thereby.) 

(’89) 11 All 13 (14). (To’determine whether second 
appeal lies or not under this Section, the shape 
in which the suit is originally brought must bo 
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whether the value of the suit is less than Rs. 600 or not is to bo determined on the 
allegations in the plaint^ and not upon the nature of the defence pleaded or of the 
relief granted.® The mere fact that a Small Cause Court returns a plaint under 
Section 23 of the Provincial Small Cause Courts Act, 1887, to bo presented to another 
Court on the ground that it involves a question of title will not alter the nature of the 
suit for the purposes of this section.® Nor would the nature of the suit be affected by 
the fact that the Small Cause Court decides a question of title incidentally raised.^® 

If a claim is partly within the jurisdiction of Small Cause Courts and partly 
within the jurisdiction of the regular Courts, the plaintiff is entitled to file a suit in 
the regular Courts,” but a collateral claim to which the plaintiff is not ontitlefl, but 
asked for in the plaint will not deprive the suit of the character of a small cause.'® 

See also Notes 5 to 17 infra. 


3. Effect of trying small cause suits as ordinary suits. — If instead of 
trying a small cause suit in a summary way it is ti-ied in the ordinary manner ns a 
regular suit, the mistake will not alter the character of the suit which will neverthe- 
less be subject to all the incidents of a small cause suit.^ Therefore no decree or order 
in such a suit will admit of a second appoal.® 


looked to, and not the shape in which the case 
comes up in appeal.) 

(’18) AIR 1918 Mad 1G2 (162). (Character of suit 
is not altered by a subsequent Amending Act 
passed at the time of the second appeal.) 

(’31) AIR 1931 All 595 (596). 

(’12) 13 Ind Cas 907 (908) (Cal). 

(’38) AIR 1938 Cal 386 (337) : I L R (1938) 2 Cal 
81. (A suit hona fide framed as a mortgage suit, 
although the only claim which could bo estab- 
lished by the plaintiff is a money claim is still 
a mortgage suit.) 

7. (’21) AIR 1924 Cal 405 (406) : 51 Cal 62. 

(’04) 27 All 200 (202). 

8. (’10) 7 Ind Cas 778 (780) (Cal). (Commis- 
sioner’s finding increasing the valuation does 
not alter the nature of the suit as originally 
brought.) 

(’8G) f) Suth W R 152 (153). 

(’OG) 30 Mad 212(213). (Appealability determined 
by subject-matter of the suit, and not by the 
amount claimed in execution.) 

9. (’08) 20 All 480 (481). 

(’ll) 12 Ind Cas 957 (957) (Mad). 

(’07) 24 Cal 567 (660, 561). 

(’02) G Cal W N 687 (688). 

(’92) 15 Mad 98 (99). 

(’28) AIR 1928 Nag 136 (136). 

(’21) AIR 1921 Oudh 144(144). (Suit for damages 
for value of trees cut ou plaintiff’s land.) 

(’26) AIR 1926 Mad 622 (622). 

(’29) AIR 1929 Mad 389 (390). (Suit for damages 
for use and occupation.) 

(’29) AIR 1929 Mad 626 (526). (Suit for rent or 
in the alternative for damages for use and oc- 
cupation.) 

(’29) AIR 1929 Mad 781 (781), (Suit for use and 
occupation ou the ground of permissive posses- 
sion.) 

(’37) AIR 1937 Oudh 244 (246) ; 18 Luck 204. 

10. (’25) AIB 1926 All 821 (822). 

(’87) 9 All 691 (601). 


•14) AIR 1914 All 516 (517). 

•85) 0 Bom 250 (265). 

•91) 16 Bom 400 (408). 

■97) 21 Bom 248 (250). 

’01) 25 Bom 625 (628, 629). 

•08) 32 Bom 560 (562). 

■13) 20 Ind Cas 974 (975) : 37 Bom 675 (PB). 
’14) AIR 1914 Bom 302 (302) : 38 Bom 190. 
(1864) 1 Snth WB 35 (35). 

07) 7 Suth W R 73 (73). 

'68) 10 Suth W R 272 (272). 

72) 18 Suth W R 104 (105). 

77) 2 Cal 470 (471). 

•97) 21 Cal 557 (560, 661). 

'02 6 Cal W N 687 (688). 

•10 6 Ind Cas 415 (415) (Cal). 

’18) AIB 1918 Cal 528 (628). 

’20) AIR 1923 Cal 321 (321). 

■12) 10 Ind Cas 201 (201, 202) (Mad). 

81) 3 Mad 127 (129) (PB). 

(■81) 3 Mad 192 (195; 199). 

(’91) 1 Mad L Jout 166 (167). 

(■26) AIB 1926 Mad 050 (650). 

(■29) AIR 1929 Mad 389 (390). 

(•15) AIR 1915 Nag 43 (44) : 11 Nag L R 160. 
(■77) 1877 Pun Ro No. 75, page 191. 

(■82) 1882 Pun Re No. 38, page 111. 

(1864) 2 Mad 11 C R 184 (180). 

(■35) AIR 1935 Oudh 413 (414). 

11. (’17) AIR 1917 Mad 128 (129). 

12. COl) 24 Mad 508 (511). 

(■06) 23 All 293 (294). 

Note 3 

1. (’13) 21 Ind Cas 120 (121) : 40 Cal 537. 
(■01) 26 Bom 417 (417). 

(’04) 26 All 358 (360). 

(’17) AIR 1917 All 169 (160) : 39 All 101. 

(’03) 6 Bom L B 898 (403). 

(’88) 12 Bom 486 (489). 

(’92) 16 Mad 298 (300). 

2. (’26) AIR 1926 Mad 622 (622). 

(■28) AIR 1928 Nag 136 (136). 
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4. Suit inolades azeontion ppooeedings. — The term in this Section 
includes execution proceedings also} so that an order passed in execution of a decree in 
a suit cognizable by a Small Cause Court is not subject to second appeal.* Where a 
Small Cause Court decree is transferred from the small cause side to the regular side 
for execution and an order is passed in execution, it may be open to a first appeal under 
the provisions of Section 42 of the Code but a second appeal will be barred under this 
Section.* The test in all oases is what was the nature of the suit, the decree in which is 
attempted to be executed and not the nature of the proceedings in execution* or the 
actual amount affected by the order sought to be appealed against.* So where execution 
was applied for in a Munsif’s Court for Bs. 422-14-0 the value of the suit being above 
Bs. 500, it was held that a second appeal lay." 


8. Suits for aooounts. — See Articles 29, 30 and 31 of the Second Schedule of 
the Provincial Small Cause Courts Act, 1887. 

A suit for accounts is not one cognizable by a Court of Small Causes.^ A suit is 
one for accounts which seeks for a decree ordering the defendant to render accounts or 
which involves investigation of accounts between the parties.* A suit for a definite sum 


(■20) AIR 1920 Oudh 231 (231): 230uaUCas 117. 
(•31) AIR 1931 Oudh 49 (49). 

1900) 23 Mad 547 (563). 

■83) 7 Bom 100 (101). 

(’85) 9 Bom 259 (265). 

(’04) 26 All 358 (360). 

(’13) 19 Irid Gas 362 (363) (All). 

(’25) AIR 1925 All 821 (822). 

(’74) 11 Bom H 0 R 194 (196). 

(’94) 21 Cal 249 (250-252). 

(’98) 25 Cal 872 (873). 

(’ll) 12 Ind Cas 957 (957) (Mad). 

(’17) AIR 1917 Mad 897 (898). 

(’22) AIR 1922 Mad 352 (358). 

[See (’09) 1 Ind Cas 543 (544) : 33 Mad 323 (PB). 
(Decision given by the lower Appellate Court 
in such a suit was set aside by the High Court 
in revision.) 

(’09) 3 Ind Cas 816 (817) : 33 Bom 664.] 

Note 4 

1. (’74) 20 Suth W R 421 (421) (F B). 

(’18) AIR 1918 Cal 925 (926) : 45 Cal 519. 

(’26) AIR 1926 All 345 (345). 

(’67) 8 Suth W R 112 (113). 

(’96) 18 All 481 (482) (F B). 

(’89) 12 Mad 116 (117). 

(’24) AIR 1924 Mad 32 (82). 

[See (1900) 27 Cal 484 (480, 487).] 

2. (’77) 2 All 112 (116). 

(’99) 12 C P L R 12 (12). 

(’96) 18 All 481 (481) (F B). 

(’06) 80 Bom 113 (115). 

(’86) 11 Cal 169 (172). 

(’98) 25 Cal 872 (874). 

(1900) 27 Cal 484 (488). 

(’ll) 10 Ind Cas 412 (413) (Cal). 

(’12) 16 Ind Cas 975 (977) (Cal). 

(’88) 11 Mad 130 (182). 

(’89) 12 Mad 116 (117). 

(’24) AIR 1924 Mad 82 (32). 

(’15) AIR 1915 Kag 91 (91) : 11 Nag L B 99. 
(’18) 18 Ind Cas 245 (245, 246) (Oudh). 

(’18) AIR 1918 Oudh 269 (269). 


(’86) 1886 All W N 181 (182). 

(’21) AIR 1921 All 55 (55) : 43 All 403. 

(’24) AIR 1924 All 263 (264) : 46 All 73. 

(’26) AIR 1926 All 845 (345). 

(’67) 8 Suth W R 112 (113). 

(’67) 8 Suth W R 321 (321). 

(’20) AIR 1920 Cal 174 (174). 

(’18) AIR 1918 Mad 1368 (1368), 

(’24) AIR 1924 Mad 367 (.367). 

(’25) AIR 1926 Mad 742 (742). 

(’18) AIR 1918 Pat 624 (624). 

(’76) 1876 Pun Re No. 65, page 124. 

(’90) 12 All 579 (580). 

(’27) AIR 1927 All 740 (740). 

(’12) 12 Ind Cas 959 (960) (Mad). 

(’17) AIR 1917 Mad 188 (189). (Order refusing to 
sot aside a sale in execution of a small cause 
decree.) 

(’19) AIR 1919 Mad 264 (265). 

(’05) 8 Oudh Cas 405 (407). 

(’39) IDR (1989) KarS42(343). (Even though the 
order is under S. 47.) 

3. (’27) AIR 1927 All 740 (740). 

(’28) AIR 1928 Bom 534 (537) : 53 Bom 46. 

(’21) AIR 1921 Cal 242 (243). 

(’07) 11 Cal W N 861 (862). 

(’09) 31 All 1 (2). 

4. [Sec (’06) 30 Bom 113 (114).] 

5. (’85) 11 Cal 169 (172). 

(’07) 30 Mad 212 (213). 

(’22 AIR 1922 Lah 290 (291) : 3 Lah 141. 

[Sec also (’15) AIR 1915 Cal 268 (271). 

(’21) AIR 1921 Bom 229 (280) : 45 Bom' 223. 
(Petition under 0. 21 R. 71 to recover deficiency 
of price from a defaulting purchaser on re-sale.)] 

6. (’90) 12 AU 581 (586). 

Notes 

1. (’IS) 21 Ind Cas 537 (538) (Cal). 

(’ll) 10 Ind Cas 883 (884) (Cal). 

2. (’96) 28 Oal 884 (890) (F B). 

(’17) AIR 1917 Mad 476 (477). 

(’01) 1901 Pun Be No. 18, p. 47. 
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of money due on an account is not excepted from the cognizance of a Court of Small 
Causes.* But if it is necessary to take accounts in order to grant relief to the plaintiff, 
it will be a suit for account.^ 

As to suits for mesne profits, see Note 10 below. 

6. Baits for contribution. — Two classes of suits for contribution have been 
excepted from the cognizance of Courts of Small Causes by Articles 41 and 42 of the 
:Second Schedule of the Provincial Small Cause Courts Act, 1887 — 

(1) suit by a co-sharer in joint property or by a member of an undivided 

family for contribution in respect of money paid by him on account of 
the property or family} and 

(2) suit by a co-mortgagor who has redeemed the property, for contributici* 

from his co-mortgagors.* 

All other suits for contribution are small causes. For such suits, see the under- 
mentioned cases.* It should be remembered that contribution implies the existence of a 


(’02) 6 Oudh Cas 130(131). (The word account in 
the suit means a suit where account is expressly 
asked for — It .also includes suits in which there 
must be an account.) 

(’89) 1889 Pun Re No. 92, p. 329. (Suit for profits 
out of a partnership business.) 

(’70) 1870 Pun Re No. 71. (Suit for profits in 
virtue of an agreement to share equally the profit 
and loss of a certain contract.) 

(’81) 0 Cal 551 (553). (Suit involving questions of 
partnership account.) 

(’68) 10 Suth W R 214 (214). (Do.) 

(’15) AIR 1915 All 60 (61). (Suit for partnership 
account with an alternative prayer for the dis- 
solution of the partnership.) 

3. (’97) 19 All 513 (514). (Suit by a retired part- 
ner for money alleged to have ^on agreed to bo 
paid to him.) 

(’10) 6 Ind Cas 336 (338) (Cal). (Suit for damages 
between date of payment of mortgage money 
and date of possession — See however 19 Ind 
Cas 427.) 

(’96) 23 Cal 884 (890) (F B). (Suit for mesne pro- 
fits is cognizable by a Small Cause Court.) 

(’05) 27 All 200 (202). (Suit by widow of a priest 
for recovery of books and money received by 
defendant as agent of plaintift’s husband is not 
one for accounts.) 

(’05) 28 Mad 394 (396). 

(’12) 13 Ind Cas 169 (160) (Mad). 

(’12) 14 Ind Cas 786 (787) : 8 Nag L R 36. 

(’12) 14 Ind Cas 573 (573) (Mad). 

(’20) AIR 1920 Mad 783 (783). (Suit for specific 
as half share of the profits of land.) 

(’21) AIR 1921 Lah 173 (173). (Suit on agree- 
ment to share proceeds of a tenancy is small 
cause.) 

( 09) 4 Ind Cas 618 (619) (Mad). (Suit against an 
agent for some specific items of money.) 

(’13) 20 Ind Cas 618 (519) (Mad). (Do.) 

(’78) 2 Cal LRep 17 (18). (Suit for account papers 
and documents and for anaccount of agency and 
in default for damages.) 

|04) 26 All 368 (360, 361). 

(’73) 20 Suth WR 4(5). (Suit for an unaccounted 
balance by an agent to conduct law suits.) 


(’14) AIR 1914 Mad 100 (100). (Suit for value of 
goods received.) 

(’71) 15 Suth W R 89 (89). (Suit by agent for 
wages.) 

(’98) 21 Mad 366 (367). (A suit for balance struck 
between partners is a simple money suit.) 

(’ll) 11 Ind Cas 15 (16) (Lah). 

(’Ol) 28 All 293 (294). (Suit for recovery of balance 
struck with prayer for declaration that the part- 
nership is dissolved does not oust the Small 
Cause Court of its jurisdiction.) 

(’19) AIR 1919 Cal 328 (328). (Money advanced 
for partnership business.) 

(*80) AIR 1930 Lah 613 (613). (Art. 31 docs not 
apply to suit by cosharers for recovery of value 
of their share of produce realized by other co- 
sharers.) 

(’81) 6 Cal 284 (289). 

(’14) AIR 1914 All 108 (108). (Tliough precise 
amount could bo ascertained only by examining 
accounts.) 

4 . (’12) 13 Ind Cas 159 (160) (Mad). 

(’17) AIR 1917 Mad 476 (477). 

Note 6 

1 . (’09) 4 Ind Cas 59 (60) (All). 

(’15) AIR 1915 All 118 (118). (Property does not 
cease to be joint because enjoyed by the sharers 
separately.) 

(’15) AIR 1915 Cal 310 (311). 

(’96) 23 Cal 189 (191). 

(’16) AIR 1916 Cal 954 (955). 

(’12) 14 Ind Cas 735 (735) (Cal). (But a suit for a 
rent of certain lands of which plaintiffs was a 
registered tenant but not for any interest in the 
land is small cause.) 

(’12) 17 Ind Cas 90 (91) (Cal). (The fact that tho 
recorded tenant transferred his share before the 
whole amount sued for fell due does not put the 
suit outside the scope of Art. 41.) 

2. [See (’28) AIR 1928 Cal 693 (596) : 55 Cal 
1193. (PerCuming, J.-— Suit by purchaser from 
a joint owner mortgagor — Mukherji,J. dissent- 
ing.)] 

3 . (’20) AIR 1920 Cal 995 (996) : 62 Ind Cas 
504 (505).. (Joint decree for mesne profits.) 

3CPC. 59. 
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Ssotlon 103 joint liability of the parties and arises when one or some of them alone has or havo 
lIotEB 8^7 discharged such liability.* Where there is no joint liability, there can be no contribu. 

tion.* Thus, where B and C, agents of A, mortgage A’s property on their own acooontr 
and in order to save the property A pays off the mortgage and sues B and 0 for the 
amount, the suit is not one for contribution.* Again, a suit in respect of a liability created 
by the payment itself is not a suit for contribution excepted from the cognizance of a 
Court of Small Causes.^ Thus, a suit for recovery of a share of the cost of repairing, 
common property is not a suit for contribution within the moaning of Article 41 of the 
Act IX of 1887." 


7, Suita for damages. — See Article 35 of the Provincial Small Cause Courts 
Act and the undermentioned cases.^ 


(’25) AIR 1926 Mad 970 (970). (Joint pro*noto — 
Suit for contribution.) 

(’89) 12 Mad 849 (351). 

(’24) AIR 1924 Mad 790 (790). 

(’12) 15 Ind Cas 218 (219) (Mad). 

(’26) AIR 1926 Ail 456 (456). (Suit between co- 
judgment-debtora.) 

(’14) AIR 1914 Oudh 385 (885). (Do.) 

(’04) 14 Mad L Jour 480 (481). (Do.) 

(’06) 28 All 292 (293). (Do.) 

(’21) 62 Ind Cas 661 (652) (Gal). (Do.) 

(’88) 15 Cal 718 (714). (Do.) 

(’07) 4 All L Jour 643 (644). (Do.) 

4 . (’15) AIR 1915 Cal 278 (279). 

(’28) AIR 1928 Cal 593 (696) : 56 Cal 1193. 

5 . (’18) AIR 1918 All 167 (168) : 40 All 135. 
(Decree against A and B — A to be primarily 
liable — B to be liable on A’s default.) 

(’15) AIR 1915 Cal 278 (279). (So is a suit by the 
plaintiffs for recovery of money paid by them 
for the bene&t of the defendants.) 

(’81) 3 All 66 (72). 

(’88) 15 Cal 652 (656) (F B). 

(’14) AIR 1914 All 406 (407). (Suit to recover the 
amount paid by a purchaser for incumbrance on 
property represented to be free from incumbrance.) 

6 . (’15) AIR 1915 All 817 (317). 

(’24) AIR 1924 All 787 (788). (AandB mortgaging 
only the property of A, B having no interest in 
it— Suit for contribution is small cause.) 

7 . (’07) 80 Mad 212 (213). 

8. (’92) IS Mad 155 (156). 

Note? 

1 . Malicious prosecution : 

(’68) 10 Suth W R 115 (116). 

’89) 1889 Pun Re No. 30, p. 111. 

I ’90) 14 Bom 100 (101). 

’70) 4 Beng L R App 69 (60). 

I ’84) 1884 Pun Re Ro. 143, p. 876. 

’88) 1888 Pun Re No. 98, p. 262. 

I ’15) AIR 1915 Nag 67 (68): 12 Nag L R 7. 
(Damages for causing pollution.) 

Obstruction or diversion of water course : 

(’96) 1896 Pun Re No. 71, p. 207. (An encroach- 
ment on the bank of a channel is not obstruc- 
tion to water course.) 

(’13) 21 Ind Cas 898 (394) (Cal). 

(’96) 18 Mad 28 (29). (Obstruction diverting flow 
of water from plaintiff’s laud is obstruction 


within cl. 36 (1) of Sch. II of Act 9 of 1887.) 
(’86) 6 Suth W R 7 (7). 

(’06) 1906 Pun Re No. 134, p. 498 (FB). 

(’96) 20 Bom 288 (285). 

(’15) AIR 1916 Mad 85 (85). 

Itiducing person to break contract : 

(’23) AIR 1923 Lah 244 (244). 

Compensation for o ffences against property ; 
(’89) AIR 1989 Pat 216 (216). (Suit for recovery 
of price of trees cut and misappropriated not 
amounting to offence under Ch. 17, 1. P. C., is 
small cause.) 

(’86) AIR 1986 Nag 276 (277). (Suit for damages 
for cutting and removal of trees— No allegation 
of criminal act or intent— Suit is of small cause 
nature.) 

(’35) AIR 1935 Oudh 413 (414). (Suit for damages 
for cutting trees and appropriation of fruits is of 
a small cause nature.) 

(’94) 1894 Pun Be No. 119, p. 456. 

(’88) AIR 1933 Mad 686 (687). (Suit for value of 
timber removed by defendant from custody of 
Court by its order — Value of timber less than' 
Rs. 500 — Suit is of small cause nature.) 

(’96) 1896 Pun Ro No. 80. 

(1900) 1900 Pun Re No. 94. 

(’16) AIR 1915 Nag 43 (44); 11 Nag L R 160. 
(’67) 7 Suth W R 73 (73). 

(’69) 11 Suth W R 869 (870). 

(’ll) 11 Ind Cas 31 (31): 36 Mad 726. 

(’92) IS Mad 298 (800). 

(’03) 26 Mad 176 (178). 

(’17) AIR 1917 Mad 897 (898). 

(’68) 8 Agra 290 (FB). 

(’90) 17 Cal 707 (710). 

(’10) 6 Ind Cas 416 (415) (Cal). 

(’19) 60 Ind Cas 629 (630) (Nag). 

(’27) AIR 1927 All 288 (288): 49 All 440. 

(’80) 180 Ind Cas 481 (482) (All). 

(’23) AIR 1923 Lah 39 (89). 

(’28) AIR 1928 Lah 887 (887). 

(’24) AIR 1924 All 480 (481). 

(’26) AIR 1926 Lah 228 (228). (Suit for misappro- 
priation of offerings at a shrine.) 

(’28) AIR 1923 Cal 668 (668). 

(’26) AIR 1926 Cal 1280 (1231). (Suit for price of 
paddy cut and misappropriated not amounting, 
to a crime is small cause.) 

(’27) AIR 1927 Bang 262 (263): 6 Rang 888. 

(’21) AIR 1921 Oudh 144 (144). 
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8. Salts for maintenance. — See also Article 38 of the Second Schedule of 
the Provincial Small Cause Courts Act, IX of 1887. 

Before the date of the present Act, suits for maintenance based on a contract or 
bond or family arrangement or agreement, could be brought as a small cause.^ Such a 
suit will now be barred under Article 38 of the Provincial Small Cause Courts Act, 1887, 
whether the maintenance is claimed under a will or by agreement or on a personal 
obligation.^ But if the right to maintenance has been recognized and docs not arise for 
determination, a claim for arrears will be a suit for money and hence a small oause."* A 
suit must, if it is to bo excepted under Art. 38 of the Small Cause Courts Act from the 
cognizance of a Court of Small Causes, be in substance a suit for maintenance.^ Thus, 
a suit by a guardian of a minor’s person against the pro{)erty guardian for the amount 
payable to the minor for his maintenance can be brought in a Small Cause Court, as 
the payment is from his own property.® 

9. Suits relating to marriage. — Suits for compensation for breach of 
contract of betrothal or promise of marriage are not cognizable by Small Cause Courts 
and are excluded expressly by Art. 35 of the Act IX of 1887. The word “compensation” 
denotes loss sustained by the plaintiff in consequence of the articles got ready for the 
marriage being wasted or damaged, and denotes also the costs of presents or ornaments.^ 
It has the same moaning as in Section 73, Contract Act, 1872, and includes a suit for 
return of presents or ornaments given in contemplation of marriage.^ 


(’31) AIR 1931 All 595 (595). 

Damages for wrongful distraint : 

(’02) 25 Mad 540 (542). 

(’80) 21 Mad 239 (240). 

(’07) 24 Gal 163 (105). 

(’02) 24 All 517 (518). 

(’Ofi) 16 Mad L Jour 353 (353). 

Wrongful distraint and wrongful attachment: 
(’30) AIR 1936 Nag 257 (257) : I L R (1937) Nag 
19. (Suit for damages for wrongful attachment 
and negligence — Not of small cause nature.) 

(’09) 3 Ind Gas 429 (429) (Cal). (Where the war- 
rant was merely issued and money paid, suit 
for money paid is only a small cause.) 

(’89) 22 Mad 457 (459). 

(’97) 24 Gal 163 (165). 

(’ll) 9 Ind Gas 537 (538) (All). 

(’13) 18 Ind Gas 695 (695) (All). 

(’ll) 9 Ind Gas 317 (318) : 33 All 306. 

[See also (’12) 15 Ind Gas 606 (506); 36 Bom 443. 
(’72) 18 Suth W R 283 (288). (Suit for money 
paid by an unsuccessful claimant to prevent 
iialo of his property attached.) 

(’02) 12 Mad L Jour 349(350). (Suit for damages 
fur trespass is a small cause.) 

( 09) 1 Ind Gas 692 (693) (Cal). (Do.) 

(’33) AIR 1933 Lah 363 (363). (Suit to recover 
compeuMtion for loss suffered on account of 
percolation of drain water is suit of small 
cause nature.)] 

Damages for breach of contract ; 

(’36) AIB 1936 Lah 393 (394). (Sait for damages 
for breach of contract and for refund of earnest 
money— Suit of small cause nature.) 

( 36) AIB 1986 Oudh 139 (139). 


Note 8 

1. (’87) 1887 All W N 94 (96). (Based on a con- 
tract). 

(’78) 2 Bom 624 (6.S2) (FB). 

[S«<! (*83) 7 Bom 637 (538).] 

2. Provincial Small Cause Courts Act, IX of 1887 
Schedule II Article 38, 

(’89) 1889 Ihin Ho No. 123, p. 417. 

(’01) 23 All 495 (496). 

(’03) 1908 All W N 226 (227). (Following 23 All 
495.) 

(’92) 16 Bom 207 (268). (Maintenance payable 
under a written agreement does not lie in a 
Court of Small Causes.) 

(’97) ‘20 Mad 29 (30). (Maintenance payableunder 
a written agreement.) 

(’04) 26 All 321 (325). (Suit hy a widow against 
hot husband’s brother for recovery of income of 
tho property assigned to her by way of main- 
tenance.) 

(■31) AIB 1981 Bom 286 (286), 

(’18) AIB 1918 All 398 (399): 40 All 52. 

(’12) 16 Ind Cas 13 (14) (All). 

3. (’90) 1890 All W N 201 (203). 

4. (’05) 2 All L Jour 697 (698), 

(’14) AIK 1914 Mad 16 (17): 38 Mad 558. 

(’03) 13 Mod L Jour 471 (471). 

5. (’17) AIB 1917 Mad 870 (870). 

Note 9 

1. (’88) IS Cal 8.83 (834). 

(’01) 24 Mad 652 (653). 

(’16) AIB 1916 Mad 1188 (1138) : 19 Ind Oas 709 
(700) : 88 Mad 274. 

(’07) 1907 Pun He No. 125, p. 611. 

(’89) 1889 Pun Be No. 132, p. 460. 

2. (’12) 14 Ind Oas 887 (833) (Upp But). 
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10. Salts for mesne profits. — In order that a person in mongfnl possession 
may be liable for mesne profits, it is not necessary that he should have actually received 
any profits at all. Even if be might have received with due diligence any profits, he 
would be liable.^ The Calcutta High Court has held^ that a suit for mesne profits is 
not therefore a suit "for the profits of immovable property belonging to the plaintiff 
which have been wrongfully received by the defendant" within the meaning of Art. 31 
of Act IX of 1887, and is therefore a small cause. The Madras High Court has, on the 
other hand, held” that since an account has, in some sense to be taken in ascertaining 
the amount of mesne profits, the suit will fall under the said Article and is therefore 
not a small cause. The Bombay,'^ Bivngoon” and Nagpur” High Courts have also taken 
a similar view. Where, however, the claim is for a definite sum of money as mesne 
profits, it will not, as has been seen in Note 5 above, be a sziit for an account and will 
not be covered by Article 31, and will, therefore, be cognizable by a Court of Small 
Causes.'^ The Allahabad High Court has taken a contrary view.* 

The words wrongfully received in Article 31 mean receipt of profits under a 
claim of title that cannot lawfully be substantiated. Thus, a suit by a co-sharer for his 
share of the profits recovered by another co-sharer does not fall under the Article.” 

11. Suits for money. — All suits for money whether had and received,^ or 
payable under an award,” or on contracts generally,” or wrongfully collected and retained 


Note 10 

1. See Section 2 (12) of the Code. 

2. ('96) 23 Cal 884 (889) (FB). (Overruling 18 Cal 
316, OhoKO and Bannerjee i.T., dissenting.) 

(’10) 6 Ind Cas 336 (338) (Cal). 

(’10) 7 Ind Cas 778 (779) (Cal). 

(’68) 10 Sutli W B 375 (375). 

[See also (’02) 1902 Pun Ro No. 35, p.l32(PB).] 

3. (’02) 25 Mad 103(107) (FB). (22 Mad 196 and 
24 Klad 118 overruled.) 

(’03) 13 Mad L Jour 136 (137). 

(’95) 5 Mad L Jour 232(233). 

(’08) 18 Mad L Jour 88 (89). 

(’10) 8 Ind Cas 162 (162) : 34 Mad 502. 

4. (’01) 25 Bom 85 (89). 

5. (’28) AIB 1928 Bang 102 (106): 6 Bang 60 (FB). 

6 . (’03) 16 C r L R 1 (2). 

(’35) 158 Ind Cas 1119 (1120) (Nag). 

7. (’01) 25 Bom 625 (630). 

(’06) 80 Bom 147 (151, 152). 

8. (’10) 8 Ind Cas ‘270 (272) (All). 

(’01) 23 All 437 (438). 

9. (’04) 6 Bom L R 370 (373). 

(’09) 4 Ind Cas 8.30 (831) : 84 Bom 171. 

(’10) 7 Ind Cas 390 (390) (Mad). 

(’04) 26 All 358 (360). 

(’31) AIR 1931 All 551 (552). 

[See also (’10) 7 Ind Cas 487 (489) (Cal). (Suit for 
recovery of money due to the plaintiff under the 
terms of conveyanoe of immovable property.)] 
Note 11 

1. (’82) 4 All 19 (20). 

(’83) 6 All 631 (532). 

(’93) 17 Bom 42 (45). (Share in the profits of 
inam villages.) 

(’13) 21 Ind Cas 181 (182) : 37 Bom 700. (Suit 
for recovery of a share in the profits of a Kul> 
karni vatan.) 

(’82) 4 All 6 (8). 


(’01) 4 Oudh Cas 89 (92). 

(’89) 1889 Pun Re No. 81, p. 303. 

(’88) 1888 Pun Re No. 188, p. 485. 

(’92) 1892 Pun Re No. 84, p. 291. 

(’ll) 9 Ind Cas 579 (580) : 1919 Pun Bo No. 20. 
(’ll) 11 Ind Cas 410 (410) (Lah). 

(’13) 18 Ind Cas 632 (5.32) ; 1912 Pun Ro No. 120. 
(’89) 1889 Pun Ro No. 204, p. 718. 

[But tee (’26) AIR 1926 Lah 228 (228). (Suit for 
recovery of offerings 'to a shrine from their 
wrongful appropriators is not a small cause 
suit.)] 

2. (’90) 13 Mod 344 (346). 

(’24) AIR 1924 Mad 485 (485). (A suit to enforce 
an award is not the same as one to enforce a 
contract.) 

(’12) 16 Ind Cas 868 (869) : 6 Sind L R 85. 

[But tee (’75) 7 N W P H C R 157 (161).] 

3. (’02) 24 All 208 (209). (For money paid to a 
vakil for filing suits.) 

(’81) 3 .Ail 37 (40). •(Value of produce of mango 
trees held by tenant agreed to ho given.) 

(’08) 1908 Pun Re No. 9, p. 68. (On bailment.) 
(’14) 25 Ind Cas 933 (934) : 7 Low Bur Rul 188, 
(’66) 1 Agra 276. 

(’20) AIB 1920 Cal 781 (781) :59Ind Cas 188(189). 
(Value for coal supplied.) 

(’71) 15 Suth W R 65 (66). (Suit on bond.) 

(’.30) AIR 1980 All 702 (703). (Do.) 

(’85) 7 All 896 (897, 898). 

(’68) 10 Suth W R 79 (80). 

C21) AIR 1921 Lah 173 (173). (Suit on an agree, 
ment to pay.) 

[See also (’12) 15 Ind Cas 852 (352) (Mad).] 

[See however (’87) 1887 Pun Re No. 74, p.l64. 
(Suit not cognizable by a Court of Small Cauws 
as the liability of the defendant did not arise 
under any arrangement between the parties.)] 



SECOND APPEAL 


933 


by the defendant, could be brought in a Small Cause Court if they are within the 
specified pecuniary limits. 

See also undermentioned cases.^ 

12. Suits relating to immovable property. — The i)olicy of the Provincial 
Small Cause Courts Act, 1887, is to exclude suits relating to immovable property from 
the cognizance of Courts of Small Causes. See Arts. 4 to 7 and 9 to 13 of the second 
Schedule of that Act. A suit for possession^ or for partition^ or for sale or foreclosure or 
redemption of a mortgage of immovable property*^ or for the determination of any other 
right to or interest in immovable property^ is not a small cause. A suit for title relating 


[But see (’70) 14 Suth W R 478 (479). (Suit on 
bond, but if registered it ceases to be a small 
cause.) 

(’87) 9 All 691 (GOO, GOl). (Not cognizable by a 
Small Cause Court as question of title relating 
to immovable property was directly involved.)] 

4 . (’71) 15 Suth W R 397 (397). 

(’87) 1887 Pun Re No. 2, p. 6. 

(’83) 7 Rom 100(101). 

(’15) AIR 1915 All 396 (396). 

(’32) AIR 1932 Mad 226 (226). 

[S(?c also (’69) 12 Suth W R 29 (30).] 

[But see (1900) 1900 Puii Re No. 2, p. 5. (Suit 
for recovery of jagir income wrongfully retained 
docs not come under the cognizance of a Small 
Cause Court.)] 

5. (’99) 26 Cal 842 (844). (Claim in respect of 
excess payments made by a tenant in respect of 
rent against the landlord under the Hengal 
Tenancy Act.) 

(*69) 4 Beng L R App 46 (47). (Suit against Gov- 
ernment for recovery of money from nazir who 
stole it from Court.) 

(’10) 6 Ind Cas 438 (438) (Mad). (Suit to recover 
moiety of cess paid.) 

(’24) AIR 1924 Lah 619 (CIO). (Suit for tax 
illegally levied.) 

(’69) 11 Suth W R 30(31). (Money paid in excess 
of rent due.) 

(1864) 1864 Suth W R (dap) 297 (297). (Suit for 
refund of revenue paid by lessee.) 

(’79) 4 Cal 595 (597). (Suit for money paid by an 
unsuccessful claimant to an attached property 
to save it from being sold.) 

(’14) AIR 1914 All 322 (323). (Suit by a landlord 
against his tenant to recover costs of sweepers 
employed under nuiniciijal orders to keep the 
premi.scs clean.) 

(’73) 6 N W P II C R 24 (25). (Suit for value of 
tree.s and fish.) 

(’37) AIR 1937 Oudh 244 (245) : 13 Luck 204. 
(Money wrongfully recovered in execution by 
defendant from plaintiff — Suit for such money 
is small cause.) 

(’35) AIR 1935 All 574(575). (Suit for recovery of 
money.) 

(’36) AIR 1936 Pat 102 (102). (Suit for recovery 
of money value of bhaoli produce of mahua trees 
is suit for moviey and not suit for rout.) 

(’39) AIR 1939 Sind 35 (36) : I L R (1939) Kar 
134. (Suit for recpvery of terminal taxon move- 
able property is small cause.) 

(’36) 40 Cal W N 696(701). (Suit for rent against 


certain defendants with alternative cliiini for 
money against certain other defendants— Bar of 
second appeal in regard to latter claim by virtue 
of this Section — J4ar cninnot be avoided by rea- 
son of the composite nature of the suit.) 

Note 12 

1 . (’ll) 9 Tnd Cas 133 (134) (Cal). (Standing trees.) 

(’29) AIR 1929 Rang 200(203) : 7 Rang 706 (Do.) 

(1900) 1900 Pun Ro No. 60, p. 233. 

(’10) 7 Iiid Cas 955 (956) : 35 Bom 29. 

2 . See Article 5 Schedule 2 of the Provincial 
Small Cause Courts Act. 

3 . (’92) 14 All 30 (34). (Suit to enforce lien on 
standing crops not small cause.) 

(’88) 10 All 20(23). (Suit to enforce hypothecation 
of standing crops.) 

(’85) 1885 All W N 174 (174). 

(’90) 1890 Pun Re No. 24, p. 65. 

(’66) 2 T4om IT 0 R 1 (3). 

(’71) 15 Suth W R 265 (266). 

(’25) AIR 1925 All 205 (205). (Mortgagee abandon- 
ing mortgage right— Suit for money alone is 
siriiill cause.) 

(’38) AIR 1938 Cal 336 (337): I L R (1938) 2 Cal 
81. (Suit framed bona fide as mortgage suit 
though alternative prayer for money is claimed 
— S. 102 does not apply.) 

[But see (’22) 66 Ind Cas 2S5(2S6) (Lah). (Suit 
for interest on a mortgage bond is simply for 
money.) 

4 . (’97) 20 Mad 155 (156). (Interpleader suit by 
the Secretary Of State against persons claiming 
compensation under the Land Ac(iuisitioii Act.) 

(’01) 28 Cal 235 (237). (Suit to set aside sale of 
immovable property.) 

(’03) 13 Mad L Jour 499 (499). (Suit by member 
of tarwad for maintenance out of tarwad pro- 
perty.) 

(’87) 9 All 591 (601). (Arrears of Malikana.) 

(’07) 6 Cal L Jour 218 (220). 

(’21) AIR 1921 All 68 (69) : 43 All 681. (A suit 
for hmi chahanim or one-fourth share of the 
sale proceeds of a house.) 

(’70) 7 Bom IICRAC 114 (116). (Suit to recover 
the plaintiff’s share of a kawartana allowance.) 

(’82) 6 Bom 512 (515) (F B). (To recover baluta 
or aya leviable on crops of village land.) 

(’94) 1894 All W N 113 (113). (Suit for nankar 
allowance.) 

(’14) AIR 1914 Bom 238 (238) : 39 Bom 131. (Suit 
by an inamdar for the'recovery of sums payable 
by a khatedar in respect of certain immovable 
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S^otion 102 to immovable property cannot be tried by a Small Oause Court.^ But a suit which is a 
Notes 12*18 small cause does not cease to be so merely because a question of title is incidentally 
involved in the suit.® 


13. Suits for rent. — See also Article 8 of Schedule II of Act IX of 1887. 

Under that Article a suit for house rent is a small cause^ but a suit for rent 
other than house rent is not a small cause unless the Judge of the Court of Small 
Causes has been expressly invested by the local Government with authority to exercise 
jurisdiction with respect thereto. In Madras® and Bombay,® Judges have boon specially 
authorised as mentioned above. Independent, however, of this, the Madras^ and Bombay® 
High Courts and the Nagpur Judicial Commissioner’s Court® have held that a suit for 


property held by him under the inamdar as his 
superior holder.) 

(’18) AIK 1918 Mad 1 (2) : 41 Mad .374 (P B). 
(Mirasi right is an interest in the village lands 
and the thunduwaram payable to the mirasdar 
is not of the nature of “rent” but comes under 
the general expression “dues” in Art. 13.) 

(’96) 1895 Pun Re No. 13, page 48. 

(’ll) 9 Ind Cas 1 (1) (Cal). 

(’98) 1898 Pun Re No. 80, page 278. (Suit for the 
recovery of tolls.) 

(’97) 1897 Pun Re No. 48, page 215. (Do.) 

(’13) 18 Ind Cas 282 (283) : .35 All 15G. (Do.) 

(’16) AIR 1916 Mad 445 (445). (A suit for the 
recovery of dues according to plaintiff by reason 
of his hereditary office as purveyor of ghee to a 
temple for a fixed annual allowance.) 

(’92) 8 Mad L Jour 228 (230). 

(’18) AIR 1918 Mad 366 (367): 41 Mad 628. (Suit 
by an hereditary archaka of temple to recover 
from the defendant, the trustee, the amount 
which was due to him in respect of his office.) 
The folloiHng suits are not suits for the deter* 
minalion of a right to or interest in inunovable 
property : 

(’13) 19 Ind Cas 628 (629) (All). (Suit for participa- 
tion in income of religious endowment.) 

(’15) AIR 1916 Nag 106 (107) : 11 Nag L R 100. 
(A suit by inalguzar to recover the value of 
manure under a wajib-ul-arz.) 

(’ll) 12 Ind Cas 171 (172) : 36 Mad 120. (Suit 
for rent and cesses.) 

(’28) AIR 1928 Mad 21 (22). 

(’97) 21 Bom 387 (391). 

(’20) AIR 1920 All 123 (124). (Suit for money 
forcibly taken away.) 

(’23) AIR 1923 All 420 (420). (Suit for money.) 
(’26) AIR 1926 Lah 276 (277). (Suit for cesses 
improi)crly collected.) 

(’69) 12 Suth W R 29 (.30). (Suit for share of 
malikana realised by the collector.) 

(’15) AIR 1915 Nag 124 (12.5) ; 12 Nag L R 47. 
(’ll) 10 Ind Cas 207 (207) (Mad). (Suit for the 
recovery of unpaid purchase money.) 

(’97) 1 Cal W N 140 (141). (Suit by an auction- 
purchaser again.st the decree-holder for refund 
of the purchase money.) 

(’98) 20 All 80 (81). (Do.) 

(’20) AIR 1920 Nag 05 (6.5). (Suit for recovery of 
purchase money by a vendee after the sale falls 
through.) 

(’06) 8 Bom L R 369 (370). (Suit by auction 


purchaser against decree-holder when the sale is 
set aside.) 

(1900) 4 Cal W N 63 (66). (Suit by a vendee to 
recover from the vejidor the purchase money.) 
(’27) AIR 1927 Rang 90 (91). 

(’10) 6 Ind Cas 322 (323) (All). 

(’02) 26 Bom 437 (441). (Suit by a joint khata 
holder against other joint holders for their share 
of land revenue paid.) 

(’12) 17 Ind Cas 622 (523) (All). (Suit for money.) 
(’99) 22 Mad 351 (853). (Suit for money due ns 
emoluments of hereditary office.) 

(’68) 10 SuthWR 29(29). (Suit for tho materials 
of a hut.) 

(’78) 1878 Pun Re No. 64, page 221. 

(’25) AIR 1925 Lah 336 (335) : 6 Lah 33. (Suit 
for recovery of document.) 

(’72) 4 N WPHOR15(16). (Suit for sugar mill.) 
[But lee (’12) 16 Ind Cas 107 (107) (Mad). (Suit 
for baluta allowance.) 

(’ll) 11 Ind Cas 760 (761) ; 36 Mad 18. (Suit 
by zamindar for tho recovery of land cess from 
the inamdar.)] 

5. (’26) AIR 1926 Mad 656 (656). 

6. (’01) 25 Bom 625 (628, 629). 

(’08) 32 Bom 660 (562). 

(’26) AIR 1926 Mad 656 (656). 

(’35) AIR 1935 Oudh 413 (414). 

Note 13 

1. (’13) 19 Ind Cas 858 (859) : 9 Nag L B 72. 
(’88) 15 Cal 174 (177). 

(’25) AIR 1925 Cal 423(423). (Suit for homestead 
land, not a small cause.) 

(’94) 1894 Pun Re No. 1, page 1. (Ground rent 
is not same as house rent.) 

(’16) AIR 1916 Mad 891 (891). (Suit for recovery 
of a certain sum of money for occupation of land 
lot for the purposes of building houses is not a 
suit for 'rout’ under S. 3 of tho Madras Estates 
Land Act.) 

2. (1900) 23 Mad 647 (657) (F B). 

(’01) 24 Mad 356 (367). 

(’10) 6 Ind Cas 702 (702) (Mad). 

3. (’16) AIR 1916 Bom 106 (106) : 41 Bom 867. 

4. (1900) 23 Mad 547 (556, 659) (F B). 

5. (’36) AIR 1936 Bom 264(255). (Suit to recover 
rent including galli-patti and local cess — 
Amount below Rs. 500 — Suit is of small cause 
nature.) 

6. (’22) AIR 1922 Nag 16 (16). 
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rent is of a small cause nature for the purposes of this Section. The High Courts of Seotfon 101 
Calcutta/ Patna® and Rangoon® have held a different view. As to what are and what Notes ISHIS 
are not suits for rent, see the undermentioned cases.^® 

14. Suits for title. — In the undermentioned case/ it has been held by the 
Patna High Court that a suit for setting aside, on the ground of fraud, an ex parte 
decree obtained against the plaintiff for damages for removal of a tree is in the nature 
of a title suit and is not cognizable by a Court of Small Causes. 

See also Note 12 above. 


15. Suits for deolaration. — Suits for declarations are outside the jurisdic- 
tion of Small Cause Courts.^ The jurisdiction of the Small Cause Court will not, how- 


7. (’15) AIR 1915 Cal 302 (803) : 42 Cal 638. 

S. (’22) AIR 1922 Pat 184 (185). 

9. (’35) AIR 1935 Rang 38G (386. 388): 13 Rang 633 
(PB). (Suit for rent of agricultural land is not 
of nature cognizable by Court of Small Causes. 
AIR 1926 Rang 19, Overruled.) 

10, Suits held to he for rent : 

.(’12) 15 Tnd Cas 32 (33) (All). 

(’33) AIR 1933 Cal 527 (528) : 60 Cal 587. (Suit 
for recovery of excess cess under the Bengal 
Tenancy Act is a suit for rent.) 

■(’97) 1 Gal W N 55 (56). (Suit for rent in kind or 
its money value under the Bengal Tenancy Act.) 
.(’12) 13 Ind Cas 29 (32) (Gal). (Suit for value of 
the crops on account of the use aud occupation 
of the land.) 

(’13) 20 Ind Gas 536 (536) (Cal). 

1 * 96 ) 22 Cal 680(684,685). (Suit to recover arrears 
of choukidari tax payable by putnidar under 
putni settlement.) 

-(’10) 8 Ind Cas 96 (97) (Cal). (Suit for damages 
for non-performance of the service by a tenant 
as the consideration of his tenancy.) 

-(’16) AIR 1915 Cal 135 (137). (Suit for arrears of 
rent in respect of forest lands leased out.) 

(’14) AIR 1914 All 5 (6). 

(’16) AIR 1916 Nag 21 (21) : 12 Nag L R 83. 

(Claim to grazing rights under a village custom.) 
(’17) AIR 1917 Nag 37 (38) : 14 Nag L R 35. 
(Suit to recover the consideration agreed upon 
for the right of fishing in a certain tank.) 

(’13) 20 Ind Cas 261 (262) : 9 Nag L R 94, (Suit 
for nazarana.) 

(’88) 1888 Pun Re No. 164, p. 431. (Suit for rent 
of masonry outlet.) 

(’27) AIR 1927 Mad 670 (671). (“Choutayi” due.s 
payable by sub-inamdar to inamdar— Suit for.) 
(’98) 21 Mad 243 (244). (Suit for arrears of jodi.) 
(*12) 17 Ind Cas 39 (39) (Mad). (Do). 

(’22) AIR 1922 Mad 352 (35.3). (Suit for kattabadi.) 
(’10) 8 Ind Cas 276 (279) ; 6 Nag L R 117. (Suit 
for arrears of bigar due from a tenant.) 

(’94) 21 Cal 132 (133). (Dak cess payable under 
the Bengal Tenancy Act for use and occupation 
is rent.) 

(1900) 4 Cal W N 10 (13). (For rent against a 
tenant by landlord’s assignee.) 

(1900) 27 Cal 827 (835) (FB). (Do.) 

(1900) 4 Cal W N 605 (606). (Do.) 

(’14) AIR 1914 All 164 (164). (Do.) 


(1900) 27 Cal 67 (73, 77). (Do.) 

(’98) 2 Cal W N 455 (458). 

(’22) AIR 1922 Mad 119(120): 44 IMad 697. (Suita 
by a land-holder for rent under the Madras 
Estates Land Act — Case specially made triable 
by Revenue Court and not Small Causes.) 

(’69) 6 Bom* II 0 R A C 12 (16). (For arrears of 
rent at increased rate.) 

Suits held not to be for rent : 

(’28) AIR 1928 Cal 700 (710, 712). (Suita for 
recoverv of cesses and damages.) 

(’20) Alii 1920 Cal 733 (734). (Suit for grazing 
fee is small cause.) • 

(’83) 5 All 518 (519). (Suit by land-holdor against 
purchaser of tenant’s produce.) 

(’03) 1903 Pun L R No. 3. (Suit against tres- 
passer for rent wrongfully received by him.) 

(’97) 24 Cal 557 (560, 561). (Suit for compon- 
satiou for money got by tlio defendants from 
plaintiff’s tenants.) 

(’10) 6 Tnd Cas 594 (595) (Cal). 

(’10) 7 Ind Cas 553 (554) (Cal). (Suit for money 
due under contract to ply boats.) 

(’96) 23 Cal 835 (837). (Suit for the recovery of 
municip.al taxes from the owner of a hut in the 
basti.) 

(’90) 17 Cal 541 (543). (Suit for recovery of dama- 
ges for use and occupation of land.) 

(’89) 22 Mad 149 (150). (Do.) 

(’25) AIR 1925 Mad 890 (891). (Do.) 

(’26) AIR 1926 Mad 622 (622). (Do.) 

(’06) 4 Cal L Jour 402 (404). (Suit for recovery of 
the sum duo under an instalment bond.) 

(’:16) AIR 1936 Pat 102 (102) . (A suit for ri*xiovery 
of money value of bhaoli produce of mahua trees 
is not a suit for rent but is a suit for money.) 
(’ll) 12 Ind Cas 855 (856) (Low Bur). 

[See (’16) AIR 1916 Cal 907 (908). (Suit for 
recovery of damages for use and occupation of 
land.) 

(’29) AIR 1929 Mad 525 (526). (Do.) 

(’72) 4 N W P H 0 R 50 (57). (Do.)] 

Note 14 

1. (’35) AIR 1935 Pat 482 (482). 

Note 15 

1. (’82) 8 Cal 399 (400, 401). 

(*92) 1892 All W N 10 (10). (Declaration of his 
right to half the produce and wood of a certain 
grove claiming the same as duo by custom.) 
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ever, be ousted if the prayer for declaration asked for was unnecessary^ or incidental.^ 
A suit for declaration of ownership of a share in crop by virtue of purchase is 
one to recover moveable property or its value and is a small cause.^ 

As to suits for injunction, see the undermentioned cases.^ 

16. Suits for speolfio pepformanoe of contract. — Such a suit is not one 

cognizable by a Court of Small Causes under Article 15 of Act IX of 1887, Soh. II. 
See also the undermentioned cases.^ 

17. Suits relating to trusts. — Suits relating to trusts are not small causes. 
But where the question of trust arises only collaterally or incidentally ^ the suit will 

thereby be taken out of the category of small causes.^ The mere fact that money 
claimed by the plaintiff is as trustee does not make it a suit relating to trust.^ 

The undermentioned cases^ are illustrations of cases of trust excluded from the 
cognizance of Small Cause Courts. 


(’28) AIR 1928 Hang 173 (174) : G Rang 238. 
(Suit for declaring award void and for recovery 
of money.) 

(’75) 24 Suth W R 190 (192). (Declaration that a 
bond has been satisfied and is inoperative.) 

(’68) 10 Suth W R 352 (353). (Suit to alter or set 
aside a decision, decree or order of a Court.) 

(’17) AIR 1917 Cal 6G2 (5G3). 

(’81) 7 Gal G08 (G12). (Goods illegally seized and 
sold in execution— If owner brings a suit against 
purchaser only for the recovery or value thereof 
such suit will lie in a Small Cause Court.) 

(’94) 21 Cal 430 (432, 433). (Suit to establish 
plaintid’s right to a standing crop.) 

(’85) 7 All 152 (159) (F B). (Suit to establish 
plaintilf’s right to moveable property.) 

2. (’07) 30 Mad 101 (103) (FB). 

(’18) AIR 1918-Cal 528 (528). 

(18G4) 1 Suth W R 35 (35). 

[5re also (’02) G Cal W N 687 (688).] 

3. (’12) 17 Ind Cas 704 (704) (lilad). 

(’98) 8 Mad L Jour 149 (150). 

(’23) AIR 1923 Mad 689 (689) ; 46 Mad 808. (Suit 
against President, District Board, for damages 
is one of small cause nature.) 

(’23) AIR 1923 Cal 321 (321). (Suit for recovery 
of the price of fish removed from a tank after 
declaration of title.) 

(’06) 16 I^rad L Jour 432 (432). 

[See also (’32) AIR 1932 Mad 226 (226, 227). 
(Suit for refund of profession tax not taken 
out of the small cause nature merely because 
judgment is prefaced by some sort of declara- 
tion.)] 

4. (’13) 21 Ind Cas 638 (638) (All). 

5. (’33) AIR 1933 Mad 22 (23). (Suit for return 
of money less than Rs. 500 recovered as tax and 
injunction to prevent defendant from levying it 
again— Reliefs independent and necessary — Suit 
is not of small cause nature.) 

(’38) AIR 1938 Mad 941 (942). (Suit to recover 
tax illegally leived under Madras Local Boards 
Act and for injunction re.sttaining defendant 
from levying it again— Suit is not of small cause 
nature.) 

Note 16 

li Suits held to be for specific performance : 


(’24) AIR 1924 Rang 192(192): 1 Rang 700. (Suit 
to enforce an award.) 

(’66) 6 Suth W R 322 (322). 

(’04) 32 Bom 356 (360). (Prayer for alternative 
claim of damages docs not change character of 
suit.) 

(’16) AIR 1916 Cal 530 (531) : 43 Cal 59. (Suit by 
a mortgagor for the recovery of the balance of 
the mortgage money not paid to him.) 

(’32) AIR 1932 Cal 481 (481) : 59 Cal 388. (Suit 
for certain pape^rs of a mahal on the basis of a 
registered contract or for damages in the alter- 
native — Not of small cause nature.) 

Suits not for specific performance : 

(’03) 13 Mad L Jour 299 (299). (Suit for damages 
for breach of contract.) 

(’24) AIR 1924 Mad 485 (485). 

(’17) AIR 1917 All 340 (341). (Suit for damages 
for breach of contract.) 

(’08) 1908 Pun Re No. 114, p. 620. (Suit by an 
auction-purchaser against the decree-holder for 
refund of the purchase money.) 

(’10) 6 Ind Gas 704 (704) (All). (Suit for money 
not one for specific performance.) 

(’05) 27 All 200 (202). (Suit by a widow of a 
deceased Brahmin priest to recover from the 
defendant certain books containing lists of the 
clients of her husband.) 

(’04) 1904 Pun Re No. 49, p. 149. (Suit for avoid- 
ing a sale on the ground of fraud and for re* 
covery of damages.) 

Note 17 

1. (’10) 5 Ind Gas 912 (913): 83 Mad 494. 

(’03) 26 Mad 200 (201). 

2. (’12) 15 Ind Gas 273 (275) (Mad). 

3. (’98) 21 Mad 245 (246). (Suit by the manager 
of a temple against his predecessor-in-ofiice for 
damages sustained by the temple owing to the 
negligence of the defendant.) 

(’92) 14 All 413 (416). 

(’03) 26 Mad 368 (369). (Suit by a trustee for hia 
salary.) 

(’98) 22 Bom 729 (730). (For collections of subs- 
criptions for building a temple.) 

(’03) 1903 Pun Re No. 68, p. 267. (By the guar- 
dian of a minor against the latter to reeover 
money spent in connexion with guardianship.^ 
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18. Appeal from order of remand in suits of small cause nature. No 

appeal lies against an order of remand made in a suit of a small cause nature.^ Tliis is 
also indicated by 0. 43 E. 1 (u) which enacts that an appeal will lie from an order of 
remand only when an appeal will lie from the decree of the Appellate Court. Tiie 
undermentioned cases® are no longer law in view of the said provision in the new Code. 

19. Appeal from order of reYiew in suits of small cause nature. — Where 
an Appellate Court passes a decree on review in a suit of a small cause nature, no second 
appeal lies against that decree on the merits though an appeal will lie against the 
order granting the review under 0. 43 E. 1 (w) and 0. 47 E. 7.^ 

20. Other cases. — For other cases, see the several Articles in Schedule II 
of Act IX of 1887 and the undermentioned cases.^ 


1 03 . [Now.] In any second appeal, the High Court may, 

Power of High Court to ovidonco on the record is sufficient, 

determine issues of fact, determine any issue of fact necessary for the 

disposal of the appeal '^tvhich has not leen determined hj the 
lower Appellate Court or which has heen wrongly determined hy such 
Court by reason of any illegality, omission, error or defect such as 
is referred to in subsection (1) of section 100. 

a. Substituted by the Code of Civil Procedure (Ameudment) Act, 19‘20 (VI of 1920), Seetion 2 
for “but not determined by the iowee Appellate Court." 


(’12) 13 Ind Cas 183 (184) (M.ad). (Suit for eniolu- 
nients and nivedhanam by a hereditary pnjari 
secured under a trust deed.) 

{’14) AIK 1914 Mad 95 (96) : 38 M.ad 788. (Suit 
to enforce a provision made in favour of a 
daughter for the performance of her marriage.) 

(’95) 18 Mad 252 (253). (Suit by the grandson of 
a donee to recover liis share of rents and profits 
to which he is entitled under the will of the 
donor.) 

(’15) AIR 1916 M.ad 404 (405) : 25 Ind Cas 41 (41). 
(Suit by a schoolmaster who had been a regular 
subscriber to the Schoolmaster Pension Fund 
for his pension after his removal.) 

Note 18 

1. (’13) 21 Ind Cas 688 (638) (All). 

(’16) AIR 1916 All 125 (125). 

(’19) AIR 1919 All C (6) : 42 All 200. (Appeal in 
execution proceedings of suit of small cause 
nature — Order of remand.) 

(’21) AIR 1921 All 55 (65): 43 All 403. (Do.) 

(’16) AIR 1916 Cal 681 (581). 

(’14) AIR 1914 Lah328(831): 1914 Pun Be No. 85. 
[See (’ll) Ind Cas 315 (315) (Lab).] 

2. (’81) 3 All 18 (20) (FB). 

(’96) 19 Mad 391 (393). 

’84) 10 Cal 628 (524>. 

’07) 11 Cal VV N 862 (865). 

(’99) 21 All 291 (291). 

(’88) 7 Bom 292 (294). 

Note 19 

1. (’21) AIR 1921 Lah 124 (125). 


(’95) 22 Cal 734 (737). 

(’16) AIR 1916 Pat 370 (:170): 1 Pat L Jour 193. 
(’02) 1902 Pun Re No. 33, p. 123. 

Note 20 

1. Cast's 'under Article 3 of Act IX of isSI ; 
(’98) 1898 All W N 173 (174). 

(’95) 18 Alud 395 (396). 

(’94) 1894 Pun Rc No. 97, p. 348. 

(’02) 1902 Pun L R No. 91. 

(’90) 17 Cal 290 (291). 

(■12) 16 Ind Cas 400 (400): 37 Mad 533. 

(’02)5 0udhCas 408 (405). 

Cases under Article 20 . — 

(’89) 1889 Pun Rc No. 63, p. 204. 

(’90) 1890 Pun Re No. 61, p. 133. 

Gases under Article 25 . — 

(■83) 0 Mad 191 (192). 

(’82) 6 Bom 292 (297). 

Case under Article 2G . — 

(’23) AIR 1923 All 310 (311) : 45 All 359. 

Cases under Article 28 . — 

(’90) 17 Cal 887 (389). 

(’12) 16 Ind Cas 642 (543): 37 Mad 538. 

(’69) 11 Suth W R 93 (94). 

(’25) AIR 1925 Mad 1110 (1110). 

(’72) 17 Suth W R 520 (621). 

(’05) 27 All 622 (623). 

(’81) 7 Cal L Rep 71 (73). 

Case under Article 32 . — 

(’68) 9 Suth W R 252 (254). 

Case under Article 34 . — 

(’18) 20 Ind Cas 156 (156) (Cal). 


Seotion iM 
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^Seotton 108 
Notes 1-8 



1. Amendmentt subsequent to 1908. 

2. Scope and object of the Section. 

1. Amendments subsequent to 1908. — The words " which has not been 

determined Section 100 ” were substituted by Act YI of 1926 for the 

words "but not determined by the lower Appellate Court.” See Note 2 below. 

2. Scope and object of the Section. — This Section enables the High Court 
in second appeal to determine a question of fact, it there is sufficient evidence on the 
record, in two cases — 

(1) where the lower Appellate Court has failed to determine an issue of fact, 

and 

(2) where it has determined an issue of fact wrongly by reason of any 

illegality, omission, error or defect referred to in sub-section (1) of 

Section 100. 


There was no such provision in the old Code. It was therefore held that though 
the lower Appellate Court had not determined an issue of fact and though there was 
sufficient evidence on the record, the High Court could not itself determine it but 
could only remand the case for such determination.^ The present Section negatives this 
view and enables the High Court to determine the issue itself in such casos.^ This 
power applies also to cases where a case is remanded under 0.41 11. 25 and the lower 
Appellate Court fails to give the findings or its findings are incomplete.® But where 
the necessary finding has actually boon given it cannot be said that it was not given 
merely because a correct issue was not framed.* 

As the Section stood before its amendment by Act YI of 1926, the High Court 
could determine any issue of tact necessary which had not been determined by the 
lower Appellate Court. 


Section 103 — Note 2 

1. (’92) 10 Rom am (.SIT). 

t'87) 9 All 147 (1.53) (FB). (Overruling 7 All 765 
and 8 All 172.) 

<’83) 5 All 14 (10, 17). 

(’81) 7 Cal 293 (290). 

(’96) 23 Cal 179 (185, 186). 

(’21) AIR 1921 Pat 61 (63). 

2. (’15) AIR 1915 Mad 774 (775). 

(’33) AIR 1933 All 341 (343). 

(’32) AIR 1932 Mad 545 (SS2). 

(’24) AIR 1924 Oudh 266 (268) : 27 Oudh Cos 77. 
(’25) AIR 1925 Mad 763 (764). 

(’28) AIR 1928 Pat 318 (321); 7 Pat 260. 

(’20) AIR 1920 P 0 67 (69, 70) ; 43 Mad 667 : 47 
Ind App 76 (PC). 

(’28) AIR 1928 All 220 (221): .50 All 640. 

(’19) AIR 1919 P C 29 (31) : 47 Cal 107 : 15 Nag 
Ij R 97: 40 Ind App 140 (PC). 

(’23) AIR 1923 All 134 (135): 45 All 191. 

(’15) AIR 1915 Cal 284 (287). 

(’2.3) AIR 1923 All 71 (73). (Documentary ovi- 
dence not considered by lower Court — High 
Court can give finding itself.) 

(’18) AIR 1918 All 428 (428). 

(’27) AIR 1927 Rom 228 (229, 230); 51 Bom 258. 
(’18) 18 Ind Cas 878 (879) (All). 

(’09) 4 Ind Cas 1143 (1143) (Mad). 


(’28) AIR 1928 Pat 410 (419): 7 Pat 690. 

(’29) AIR 1929 Pat 728 (729). 

(’31) AIR 1931 Rang 29 (30) ; 8 Rang 425. (No 
definite finding on question of fact in the judg- 
ment of the lower Appellate Court — Clear find- 
ing necessary for dealing with law in the case — 
High Court will go into question of fact.) 

(’31) AIR 1931 Cal 129 (130, 131). (Small ques- 
tion of fact relating to damages — High Court 
can determine to avoid remand.) 

(’18) AIR 1918 Mad 548 (544). 

3. (’20) AIR 1920 P 0 67 (69) : 43 Mad 567 : 47 
Ind App 76 (PC). 

(’30) AIR 1930 Mad 489 (490). 

(’22) AIR 1922 P C 292 (297) : 45 Mad 586 : 49 
Ind App 286 (PC). 

(’36) AIR 1936 Nag 140 (142) ; I L R (1936) Nag 
188. (Court of second appeal cannot examine 
finding of fact after remand under R. 25 except 
ns provided by S. 103.) 

[See (’39) AIR 1939 Nag 173 (174). (High Court 
in second appeal remanding case to trial Court 
for determination of issfie— Case returned to 
High Court after finding— High Court can 
determine the issue itself as the issue cannot 
be said to have been determined by the lower 
Appellate Court.)] 

4. (’97) 21 Bom 325 (827). 
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Where the lower Appellate Court did determine an issue of fact but il; was Section 108 
vitiated by an illegality such as an improper admission or exclusion of evidence, etc., Note 8 
there was a conflict of decisions as to whether the High Court could itself dctermina 
the issue of fact.® The amendment of 1926 now makes it clear that the High Court 
can itself determine the issue of fact, under the said circumstances.^ Tlio Calcutta High 
Court, however, has hold in the undermentioned decisions^ tliat where the lower 
Appellate Court has relied on inadmissible evidence as also other evidence in arriving 
at its finding, the High Court has, generally, no i)ower to decide whethei* the evidence 
other than that which has been improperly admitted warrants the finding (d the lower 
Court and that the proper course for the High Court in such cases is to remand the 
case to the lower Court. No reference is made in the above decisions to the amendment 
of this Section in 1926 and it is submitted that they cannot be accepted ms conect. 


Appeals from Orders 


1 04 . [S. 588, para. 2.] (1) An appeal shall lie from the SeotionlOi 
Order, from which following Orders, and save as otherwise expressly 
appeal lies. provided in the body of this Code or by any law 

for the time being in force,® from no other orders; — 

fa) an order superseding an arbitration^® where the award 
has not been completed within the period allowed by 
the Court ; 

(h ) an order on an award stated in the form of a special 
case 

(c) an order modifying or correcting an award 

(d) an order filing or refusing to file an agreement to 
refer to arbitration 

(e) an order staying or refusing to stay a suit whore there 
is an agreement to refer to arbitration;^^ 


5. (’26) AIR 1926 NaR 339 (339). (No.) 

(’26) AIR 1926 Mad 1003 (1005). (No.) 

(’24) AIR 1924 Cal 1042 (1044). (No.) 

(’27) AIR 1927 Cal 140 (148). (No.) 

(’22) AIR 1922 Pat 417 (417, 419). (No.) 

(’26) AIR 1926 Nag 489 (490). (Yes.) 

(’16) AIR 1916 Lab 205 (206). (Yes.) 

(’18) AIR 1918 Oudh 221 (222) (Yes.) 

(’19) AIR 1919 Oadh 44 (47): 22 Oudb Cas 312. 
(Yes.) 

6. (’27) AIR 1927 Pat 167 (169). 

(’97) AIR 1927 Call (8-10). (Fiuding based partly 
on inadmissible evidence.) 

CdO) AlB 1980 Mad 65 (67). (Finding based on 
wrong presumption.) 

(*29) AIR 1929 Gal 686 (689). 


(’30) AIR 1930 Cal 235 (238). 

(’31) AIR 1931 Cal 129 (131). 

(’36) AIR 1936 Lab 788 (789). (Lower Court de- 
ciding question of title on inadmissible and 
other evidence — High Court can remand case or 
itself determine the issue.) 

[See (’18) AIR 1918 Mad 1166 (1167) : 40 Mad 
1108. (Where, however, the judgment of a Court 
of appeal is reversed on a question of custom or 
usage on a preliminary point the High Court 
should not take on itself to examine the evi- 
dence as to usage as if it were hearing the first 
appeal.) 

7. (*85) 39 Cal W N 277 (280). 

(»87) AIR 1987 Cal 537 (540) : I L R (1937) 2 
Cal 661. 
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Seoilon 104 
Hotel 


(f) &n order filing or refusing to file an award in an arbi- 
tration without the intervention of the Court 

(ff)''an order tinder section 35 A 

(g) &T 1 order under section 95 

(/O an order under any of the provisions of this Code 
imposing a fine or directing the arrest or detention 
in the civil prison of any person except where such 
arrest or detention is in execution of a decree 
(i ) any order made under rules from which an appeal is 
expressly allowed by rules^** : 

^Provided that no appeal shall lie against any order specified 
in clause (ff ) save on the ground that no order, or an order for the 
payment of a less amount, ought to have been made. 

(2) No appeal shall lie from any order passed in appeal 
under this section.^i 

[1877, S. 588; 1859, Ss. 863 to 365. See 0. 16 Rr. 10 and 
12 ; 0. 38 R. 1 ; 0. 39 R. 2 ; 0. 43 R. 1 ; the Second Schedulde. ] 

a. Insf?rtofl by the Civil Procalure (Amendment) Act, 1922 (IX of 1922), S. 3. See also foot-note 
to Section 35 A, suimi. 

Synopsis 


!• Legislative change!. 

2. Scope and applicability of the Section. 

3. Retrospective effect. 

4. Non-appealable orders. 

5. **Save as otherwise expressly provided in 

the body of this Code or by any law for 
the time being in force.** 

6. Letters Patent appeals. 

7. Execution proceedings. 

8. Appeals to Privy Council. 

9. Revision or review. 

10. Order superseding arbitration— Clause (a). 

11. Order on award stated as special case — 

Clause (b). 

12. Order modifying or correcting an award 

— Clause (c). 


13. Order filing or refusing to file agreement 

to refer to arbitration — Clause (d). 

14. Order staying or refusing to stay suit — 

Clause (e). 

15. Order filing or refusing to file private 

award — Clause (f). 

16. Order under Section 35 A — Clause (ff). 

17. Order under Section 95 — Clause (g). 

18. Order imposing fine, etc. — Clause (h). 

19. Order appealable under rules — Clause (i). 

See Order 43 Rule 1. 

20. Proviso to sub-section (1). 

21. Bar of appeal from appellate order — Sub- 

section (2). 


1. Legislative changes. — This Section introduces some material changes in 
the law as laid down in Section 588 of the old Code.^ 


1. The words "save as otherwise in force" are new (See Notes 4, 6 and 

fi below). 


Section 104 — Note 1 

1. (’21) AIR 1921 P 0 80 (82, S3) : 48 Cal 481, new Sections corresponding to the old Sections 

(489) : 40 lud App 76 (P 0). (V^ide els. 2 to 5, 7, referred to in those clauses — Vide S. 104 (1) 

11. 12, 13, 18, 19 and 22 of S. 588, which are els. (b). (d), (e), (f), (ff) and 0. 43 R. 1 els. (f), 

omitted in the present Section and notes to the (m), (n), (o), (v), and (w) and notes thereon.) 
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2. Clause (i) of Section 688 of the old Code providing for an appeal against an Scot ton 104 

order under Section 20 of the old Code is omitted as that Section itself Notes 1-2 
has been omitted. 

3. Clause (17) of the old Code dealing witli orders in insolvency proceedings 

has boon omitted, as provisions have been made therefor in the Provincial 
Insolvency Act. 

4. Sub-section (2) repealing the last paragraph of tho old Section makes it 

clear that what is prohil)ited is only a right of further appeal and not a 
right of revision or review. 

5. Clause (ff) and the proviso to tho Section have been newly added to tho 

Section by Act IX of 1922. 

2. Scope and applicability of the Section. — The Section is restrictive in 
character. By sub-section (l) it limits a party’s right of appeal against sin order to tlio 
cases specified in clauses (a) to (i) and by sub-section (2) that right is furtlicr restricted 
to only one appeal.^ 

Where an order is one not specified in tho Section but is a “decree” within tho 
meaning of Section 2 clause (2) of the Code,^ or a right of ap[jeal therefrom is expressly 
provided for elsewhere in the Code or by any other law for tho time being in force, ^ 
this Section will, of course, have no application. Where, however, an order is one 
specified in this Section, and is also appealable as a “decree” or under other express 
provision of law, it has been held that the right of appeal is governed only by tho 
provisions of this Section, and that consequently no second appeal will lie in such cases. 

Illustration 

A applied under the Code of 1882 for setting aside an execution sale on the ground of fraud. 

ITis application was dismissed. An appeal against that order was also dismissed; held that a second 
appeal lay. The reason is that under tho old Code an order refusing to set aside an execution sale on 
tho ground of fraud was 7iot nppcalabU under Section 588 clause (IG) (now (). 43 R. (1) but was a 
“decree” under Section 244 (now Section 47), and therefore a second appeal lay.* 

Supi)ose a similar application is made under the new Code whicli provides for 
an appeal against an order refusing to set aside a sale on tho ground of fraud also. Such 
an order is appealable under Section 104 and 0. 43 R. 1 as an order and therefore no 
second appeal will lie, though the order may be one within Section 47.^^ It may here 
be noted that a decree as defined by Section 2 excludes an order appealable as an 
order even though it is witliin Section 47.® 


Note 2 

1. (’ll) 33 All 479 (480). (Order returning a plaint 
for presentation to proper Court — Appeal — 
Case remanded to Court of first instance — Appeal 
from order of remand inadmissible.) 

(’94) 21 Cal 789 (791). (Order made by the lower 
Appellate Court on appeal, setting aside a sale 
under Section 294 (old Code).) 

2. (’2G) AIR 192G Lah 547 (547). 

3. See for instance S. 264 which eo'prcssJy saves 
a right of appeal accrued io a party before the 
passing of this Code. 

4. (’99) 2C Cal 639 (641.) 

(’09) 3 Ind Cas 46 (47) : 32 All 3. (Order specifi- 
cally excluded. Hence second appeal lay. Obser- 
vation at page 47 though general must bo deemed 
to apply to the facts of the case.) 

(’09) 2 Ind Cas 988 (984) (All). 

5. (’12) 17 Ind Cas 884 (885) : 8 Nag L B 177. 


(26 Cal 639 was not properly understood and 
seems to be wrongly dissentod from.) 

(’ll) 9 Ind Cas 135 (13G) (Cal). 

(’ll) 10 Ind Cas 345 (345) : 38 Cal 339. 

(’12) 16 Ind Cas 679 (G81) (Cal). 

(’12) IG Ind Cas 436 (43G) (Gal). 

(’18) AIR 1918 All 209 (210) : 40 All 122. 

(’20) AIR 1920 Bom GO (GO) : 44 Bom 472. (Decree- 
holder being the auction-purchaser is immate- 
rial.) 

(’23) AIR 1923 Lah 592 (593) : 4 Lah 243. 

(’17) AIR 1917 Cal 443 (444). 

[See also (’38) AIR 1938 Nag 107 (107) : I L R 
(1988) Nag 436. 

(’35) AIR 1935 Rang 521 (521). (Ai)plication to 
set aside sale on ground of material irregularity 
in publication and conduct of sale.) 

(’35) AIR 1985 Lah 962 (962).] 

6. (’ll) 10 Ind Cas 345 (345) : 88 Cal 389. 

(’26) AIR 1926 Cal 400 (400). 



942 


APPEALS FROM ORDERS 


SaotlonlM The Section being a disabling one must, under general principles of interpreta* 

Hcftesa-i tion, bo construed strictly. 

3s Retrospeotive effeot# — A disabling provision of law such as this Section 
cannot l)e so interpreted as to have a retrospective effect.^ This is also expressly made 
clear by Section 154 of tho Code which saves rights of appeal accrued before the 
commencement of this Code. 


Non-appealable orders. — No appeal lies from any order except as provi- 
ded for by this Section. In other words, orders [not being “decrees’* within Section 2 
(2)] not falling within clauses (a) to (i) of this Section nor within 0. 43 R. 1 are not 
appealable.^ 


Note 3 

1. (40) 5 Tnd Caa 102 (105) (Mad). (Following 
(1905) 1905 App Caa 309. Vide also Maxwell’s 
“Interpretation of Statutes” Chap. VIIT, S. 4 
and Craics’ “Statute Law,”pagcs327 and 328.) 

Note 4 

1. (’09) 36 Cal 130 (132, 133). (Order between 
stranger and party to suit under Section 296. 
1882, Code.) 

(’34) AIR 1934 Pat 41 (42). (Order under S. 151 
setting aside a compromise decree is not appeal- 
able.) 

(’32) AIR 1932 Mad 714 (715). (Whore no appeal 
lies from an order on the merits, no appeal lies 
from tho portion of the order relating to costs.) 
(’82) AIR 1932 All 415 (415). (No appeal lies 
from a more finding in a suit on the question of 
jurisdiction.) 

(’34) AIR 1934 Pesh 43 (44). (Decree removing 
a mahant from office — Order in miscellaneous 
application appointing a committee which was 
to appoint a new mahant — Order not appeal- 
able.) 

(’33) AIR 1933 All 10 (11). (Two applications for 
sale in execution of different decrees of different 
decree-holders — Order directing one sale to bo 
prior is not appealable.) 

(’83) 1883 .Ml W N 255 (256). (Insolvent judg- 
ment-debtor — Distribution of assets — Order 
deciding priority of claim as between two decree- 
holders is not appealable.) 

(*14) AIR 1914 Mad 437 (437). (Order under S. 73 
of tho Code.) 

(’13) 35 All 582 (586). (Order under Section 148.) 
(’30) AIR 1930 Pat 280 (282) ; 9 Pat 686. (Order 
of restitution under Section 151.) 

(’30) AIR 1930 Lab 789 (790). (Order setting 
aside sale under Section 151.) 

(’94) 21 Cal 539 (541). (Order refusing to make 
person party defendant to an application for 
probate.) 

(’86) 13 Cal 100(101). (Order rejecting an applica- 
tion under S. 82 (old Code) to be made a party 
to suit.) 

(’80) 2 All 904 (904). (Order under 0. 1 R. 10 
refusing to make a person a party to a suit or 
proceeding.) 

(’14) AIR 1914 Cal 795 (796). (Order diamiasing 
suit for misjoinder of parties and causes of 
action.) 

(’86) 8 All 191 (193). (Order under S. 44 of the 


Code (now 0. 2 R. 4) rejecting application for 
leave to join another cause of action with that 
for the recovery of immovable property.) 

(’09) 4 Ind Cas 492 (492) (All). (Order under 0.6 
R. 18 admitting amended plaint after time fixed.) 
(’ll) 9 Ind Cas 484 (48.5) (All). 

(’83) 9 Cal 627 (G28). (Order under S. 97 of the 
old Code (0. 9 R. 2) dismissing tho suit for 
failure to pay process fees.) 

(’ll) 9 Ind Cas 238 (238) (Lah). (Order under 0. 9 
R. 4 refusing to restore suit dismissed for default.) 
(’99) 22 Mad 221 (222). (Dismissal of suit for 
default.) 

(’02) 29 Cal 60 (62, 63). (Do.) 

(’90) 23 Cal 115 (117). (Order dismissing appeal 
for default under 0. 41 R. 17.) 

(’96) 23 Cal 827 (829). (Do.) 

(’12) 39 Oal 341 (343). (Do.) 

(’14) AIR 1914 Oudh 303(304). (Order dismissing 
appeal for default under 0. 41 R. 17.) 

(’25) AIR 1925 Rang 96 (98) : 4 Upp Bur Rul 164. 
(Order dismissing appeal for default under 0. 41 
R. 17.) 

(’79) 1879 Pun Re No. 113. (Do.) 

(’17) AIR 1917 All 300 (300) : 39 All 450 (462). 
(Order under 0. 10 R. 4 (2), striking off defence 
of one party but proceeding with suit.) 

(’05) 1905 Pun Re No. 103, page 308. (Order 
setting aside ex parte decree.) 

(’04) 28 Bom 378 (382). (Order under S. 225 of 
the old Code (now 0. 21 R, 7) by tho Court to 
which case is transferred for execution declining 
to become the executing Court.) 

(’07) 10 Oudh Cas 171 (172). (Order dismissing 
for default application to set aside sale under 
Section 311, 0. P. Code. 1882.) 

(’10) 6 Ind Cas 148 (148) (Oal). (Do.) 

(’04) 31 Oal 207 (209). (Do.) 

(1900) 27 Cal 414 (416). (Do.) 

(’07) 29 All 596 (598). (Order refusing to restore 
to file an application under S. 310 (0.21 R.88), 
which had been dismissed for default.) 

(’09) 31 All 82 (101, 102) (F B). (Section 318 
0. P. Code, 1882. Cases discussod.) 

(’07) 10 Oudh Cas 353 (354). (Order refusing to 
restore application under Ss. 810 and 311 (now 
0. 21 Rr. 89, 90) dismissed for default.) 

(’18) AIR 1918 All 405 (405) : 40 All 216 (218). 
(Order delivering possession under 0. 21 B. 96.) 
(’97) 1 Oal W N 668 (658). (Order under 0. 21 
B. 96; see Section 818 of the old Code.) 
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There are some orders which, though appealable at the time they are passed, 
become unappealable subsequently. These are interlocutory orders passed in a suit or 
appeal and coming within the provisions of this Section. The right of appeal from 


(’95) 17 All 172 (17 d). (DiBseziting from 10 Bom 

220 ). 

(’14) AIR 1914 All 402 (402). (Order under 0. 22 
R. S directing abatement— Following 17 All 172.) 

(’22) AIR 1922 All lid (114). (Order that pending 
appeal has abated.) 

(’19) AIR 1919 Mad 971 (971). (Order under 
0. 22 R. 5.) 

(’13) 19 Ind Gas 904 (905) (Cal). (Order allowing 
decree- holder to withdraw the execution pro- 
ceedings.) 

(’02) 24 All 632 (537) (F B). (Order on applica- 
tion to be brought on record as legal icpre- 
sontative.) 

(’22) AIR 1922 Pat 625 (526) : 1 Pat 232. (Order 
refusing withdrawal of execution case.) 

(’91) 18 Oal 322 (323). (Order by Appellate Court 
under S. 373 (0. 23 R. 1) giving permission to 
withdraw a suit with liberty to bring a fresh suit.) 

(’26) AIR 1926 Oudh 185 (185). (Order granting 
permission to withdraw suit with liljcrty under 
0. 23 R. 1 (S. 373 of the old Code).) 

(’19) AIR 1919 Lah 313 (314). (Withdrawal under 
0. 23 R. 1.) 

(’16) AIR 1916 Cal 80 (81). (Order dismissing suit 
for want of prosecution.) 

(’78) 1 All 746 (747). (Order under 0. 33 R. 5 
refusing permission to sue as pauper.) 

(’07) 17 MadL Jour 144(145). (Order on applica- 
tion for appointment of Commissioner.) 

(’21) AIR 1921 Bom 427 (428) : 45 Bom 99. (Order 
granting permission to sue receiver for damages.) 

(’03) 1903 All W N 07 (68). (Order on applica- 
tion for removal of receiver and rendition of 
accounts.) 

(’08) 30 All 143 (146). (Refusing to restore appeal 
dismis.scd under S. 549 of 1882 Code.) 

(’16) AIR 1916 Cal 227 (228). (Order refusing to 
re-admit appeal rejected under 0. 41 R, 10 for 
not furnishing security for costs.) 

(’22) AIR 1922 Cal 216 (246) ; 49 Cal 355. (Order 
rejecting appeal under 0. 41 R. 10.) 

(’10) 8 Ind Gas 436 (437) (Mad). (Do.) 

(’07) 30 Mad 54 (GO) (F B). 

(’93) 1898 Pun Re No. 15, page 31. (Order of 
Appellate Court — Court returning plaint lor 
presentation to proper Court (S. 588 (6) of the 
old Code).) 

(’12) 14 Ind Cas 39 (39) (Cal). (Order granting 
review of appellate judgment on grounds other 
than those under 0. 47 R. 7.) 

(’26) AIR 1926 Lah 513 (513). (Order removing 
name of person who died before suit.) 

(’01) 23 All 476 (477). (Order refusing amendment 
of sale certfiicato.) 

(’69) 11 Suth W R 506 (606). (Order to proceed 
with case notwithstanding representation of 
compromise by parties.) 

(*29) AIR 1929 All 875 (376). (Order keeping a 
review application, pending disposal of appeal.) 

(’12) 16 Ind Cas 794 (795) (Mad). (Order framing 
issues.) 


(’21) AIR 1921 Oudh 224 (224) : 24 Oudh C.as 
866. (Order of directions to Commissioner in 
partition case.) 

(’21) AIR 1921 Lah 265 (266). (Interlocutory 
order.) 

(*16) AIR 1916 Pat 156 (157) : 1 Pat L Jour 90. 
(Order recording award.) 

(’09) 32 Mad 510 (511). (Decree in terms of aa 
award under S. 622— Code of 1882.) 

(’24) AIR 1924 Pat G03 (604) : 3 Pat 839. (Order 
refusing to sot aside ex parte order dismissing 
objections to award through Court.) 

(’ll) 9 Ind Cas 385 (386) (liah). (Order rejecting 
objections to award on reference through Court.) 

(’12) 16 Ind Cas 695 (696) (Oudh). (Do.) 

(’16) AIR 1916 Lah 89(91) : 1916 Pun ReNo. 117. 
(Order declaring award invalid for misconduct 
of arbitrators.) 

(*18) AIR 1918 Lah 83 (85). (Order setting aside 
second award when application to file previous 
award was pending.) 

(’09) 38 Bom 104 (107). (Order under S. 605 
of 1882 Code.) 

(’81) 7 Cal 719 (721). (Order under S. 505 of the 
old Code now omitted.) 

(’08) 35 Cal 668 (670). (Order giving diroetiona 
by Court in pa.ssing receiver’s accounts.) 

(’06) 2 Nag L R 179(189). (Order imposing terms 
on defendant on setting aside ex parte decree.) 

(’24) AIR 1924 Bom 324 (326). (Order disallow- 
ing objection to award on the ground of its 
invalidity.) 

(’29) AIR 1929 Rang 127 (127). (Order gnanling 
interest on the mortgage money during period 
of sale proceeds of mortgaged projwrty lying in 
Court.) 

(’98) 21 Mad 152 (153). (Order dismissing petition 
to ret?eive appeal represented with excess court- 
foe after time.) 

(’80) 5 Cal 711 (712). (Order directing a suit to 
bo restored to (He.) 

(’93) 3 Mad L Jour 223 (224). (Order dismissing 
the suit as against one of the defendants.) 

(’93) 3 Mad L Jour 263 (263). (Order allowing^ 
amendment of plaint.) 

(’07) 6 Cal L Jour 214 (216). (Appellate order- 
admitting plaint.) 

2 Ifay 286. (Adverse order under O. 41 R. 27.) 

(’74) 6 N W P H C R 124 (125). (Order of Sub- 
Judge granting sanction to prosecute. This was 
under the Code of 1861.) 

(’39) AIR 1939 Nag 39 (39). (Order that cross- 
objection abates is not appealable.) 

(*34) AIR 1934 Lah 301 (303). (Order rejecting 
review application at second stage.) 

(’29) AIR 1929 Cal 676 (678) : 67 Cal 549. (Order 
granting amendment of decree.) 

(’36) AIR 1935 Bom 78 (79). (Order refusing to 
file award on ground that there was no award to 
file under para. 15 of Sch. 2.) 

(’37) AIR 1937 All 694 (695, 696). (Partition suit 
—Preliminary decree— Any order passed before: 


Section lOIL 
Hote 4 
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Notes irU 


such orders ceases with the disposal of the suit or appeal^ according to the Calcutta 
High Court but the Allahabad High Court takes a contrary view.^ However, under 
Section 106 (2) they may be challenged in an a])peal from the final decree. 


6. ‘‘SaYo as otherwise expressly provided in the body of this Code or by 

any law for the time being in force.” — • These words are new. The former Coda 
did not provide any exception as to orders under other laws, such as the Letters 
Patent, the Guardians and Wards Act, etc., which contain provisions as to rights of 
appeal against orders passed thereunder. And there was consequently a conflict of 
opinion as to which provision was to prevail.^ 

This defect has now been remedied by the introduction of the saving clause. 


6. Letters Patent Appeals. — The conflict referred to in the previous Note 
arose chiefly in connexion with Letters Patent Appeals. 

Under the Letters Patent certain orders are appealable when they come within 
the definition of the word “judgment.*'* The High Courts of Calcutta, Madras and 
Bombay held that such ap|3eala were not barred -by Section 588 clause 16^ following 
the decision of the Privy Council in Hurish Chunder v. Kali Sundari.^ The Allahabad 
High Court took a contrary view distinguishing the said Privy Council case.’*' 

The introduction of the saving clause as already mentioned sots at rest the 
conflict of views and it is now clear that an appeal may lie from an order under the 
Letters Patent, although such order may be unapi)ealable under this Section.** 

The Allahabad High Court has, however, hold even in a case under the new 
Code that Section 104 would bar an appeal under the Letters Patent if the order 


final decree is interlocutory — No appeal lies 
from such order.) 

(’35) AIK 1935 All 1016 (1017): 58 All 360. (Order 
of sale undef O. 21 R. 64, Civil P.C., is not ap- 
Xjealable.) 

(’35) AIR 1935 Mad 609 (610) : 58 Mad 814. 
(Application to set aside ex parte dec’ree dismissed 
for default— -Application to set aside such order 
dismissed— No api)eal lies.) 

[See (’01) 6 CalWN 614 (615). (Decree in terms 
of award.)] 

2. (’09) 36 Cal 762 (763). (Order deciding main- 
tainability of suit.) 

(’05) 32 Cal 1023 (1029), (Suit remanded— Trial 
Court deciding the suit in plaiutid’s favour — No 
appeal — Appeal by defendant against the order 
of remand not maintainable.) 

(’07) 6 Cal L Jour 547 (551). (Stephen, J.) 

3. (‘08) 30 All 479 (485) (FB). (Remand— Appeal 
from order of remand filed after decision of suit 
in accordance therewith.) 

Note 5 

1. (06) 28 All 88 (89). (Case under the Agra Ten- 
ancy Act.) 

(’90)'l2 All 129 (157) (FB). (Order under S. 5 
Court-fees Act— Order not specified in S. 588 
though coming under S. 2 is not appealable.) 
(’21) AIR 3921 P C 80 (82. 83) ; 48 Cal 481 (488) ; 
48 Iiid App 76 (PC). 

Note 6 

1. (’81) 7 Cul 339(342). (Order passed by a single 
Judge of High Court under R. 2 of the Privy 
Council Orders refusing leave to appeal is not 


“judgment”.) 

(’91) 18 Cal 182 (186), (Order of Judge in Privy 
Council Department refusing to extend time for 
furnishing security for costs is not “judgment.”) 
(’89) 16 Cal 788 (793). 

(’90) 17 Cal 455(457, 458). (Order of Judge grant- 
iijg a certificate that a case i.s a fit and x^roper 
one for ai^peal to the Privy Council.) 

[Sec (’37) AIR 1937 Rang 522 (523). (Inthiscase 
the order in question was held not to come 
within the meaning of “judgment”.)] 

[See also (’35) AIR 1935 Rang 267 (273) : 18 
Rang 457 (FB).] 

2. (’99) 22 Mad 68 (80, 84) (FB). (9 Mad 253, 9 
Mad 447, 20 Mad 162, 20 Mad 407 overruled.) 

(’01) 26 Mad .555(557). (Following 22 Mad 68 (FB).) 
(’02) 4 Bom h R 342 (348). 

(’09) 2 Ind Cas 150 (151) (Bom). 

(’99) 26Cal361(307,368) (FB). (Order made by a 
single Judge in the exercise of original civil juris- 
diction refusing to set aside an award — Order 
appealable.) 

(’03) 13 Mad L Jour 497 (498). 

(’81) 6 Cal 694 (699). 

3. (’83) 9 Cal 482 (494) : 10 Ind App 4 (PC). 

4. (’92) 14 All 226 (232, 236, 238) (FB). 

(’09) 1 lud Cas 137 (137) (All). 

(’89) 11 All 375 (377). 

5. (’24) AIR 1924 Cal 1026 (1026) : 51 Cal 905. 
(’22) AIR 1922 Lab 380 (383) : 3 Lab 188. 

(’16) AIR 1916 Cal 861 (362, 366) : 48 Cal 857 

(872). (Effect of S. 104 is not to take away a 
right of appeal but to create one even in cases 
where the Letters Patent is not applicable.) 
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appealed against is unappealable under Section 104.® The decision simply purports to 
follow the Full Bench case of Mohamed v. IshanullaW which was a case under the 
old Code and makes no reference to the change of the law in the Code. The decision 
does not seem to be a sound one. 

Suppose, now, that A prefers an appeal under this Section to the High Court 
from an order appealable under this Section, and the High Court passes a judgment 
therein. Does a further or second appeal lie against that judgment on tho ground that 
it is also a “judgment** within the meaning of the Letters Patent ? In an earlier deci- 
sion of tho Allahabad High Court it was held that in such a case no futher appeal 
will lie.® The decision was based on the ground that sub-section (2) of Section 104 
expressly bars such an appeal and there is no saving clause such as has been inserted in 
sub-section (1). But this view has been dissented from in a recent decision of the 
Allahabad High Court® which proceeds on tho ground that by virtue of the provisions 
of Section 4 ante, the right of appeal under tho Letters Patent is unaffected by 
Section 104 sub-section 2. 


7. Execution proceedings. — Orders passed in execution proceedings, though 
in many cases fall within Section 47 of tho Code, may in some cases fall outside its 
scope, e. f/., orders passed on objections by third ijarties to attachment or delivery of 
possession in execution of decrees.^ 

Whore an order in execution is specified as appealable under this Section, then, 
as has boon seen already,*^ there will be only one appeal notwithstanding the fact that 
the order falls also within the scopo of Section 2 (2) of the Code. 

Where an order in execution neither falls under Section 47 nor is sped fied in 
this Section, then there will be no appeal at all.® 

An appeal against an order in execution which is appealable under this Section 
is not barred by the moro fact that tho order is only a preliminary one, and that a 
final order has been x^assed at tho time of appeal.'* 


8. Appeals to Privy Council. — Sub-section (1) saves rights of appeal 
“expressly provided in tho body of this Code.’* Section 109 which gives a right of 
apx)eal to the Privy Council from certain decrees and final orders is one of such i^rovi- 
sions, and consequently this Section does not govern appeals to tho Privy Council.^ 


9. Revision or review. — As has already been seen in Note 1 above, tho restric- 
tion in sub-section (2) is to x^rovent only a further apical and not to bar a riglit of 
revision or review. The word “final** which had been used in the last x^aragraph of 
Section 588 of the old Code was held not to bar a right of review or revision.^ The 


(’21) AIR 1921 P G 80 (82) : 48 Gal 481 : 48 Ind 
App76(PC). 

'6. (*23) AIR 1923 All 356 (367) : 45 All 635 (536). 
(The ^ivy Council decision in AIB 1921 B 0 80 
is not cited in this case.) 

7. (’92) 14 All 226 (282, 237, 238) (FB). 

«. (’17) AIR 1917 All 325(826): 89 All 191 (192). 

9. (’37) AIR 1987 All 166 (167). 

Note 7 

1. See 0. 21 Rr. 53 to 68 and 99 to 103. 

2. (’ll) 11 Ind Cas 646 (646) : 88 Cal 717 : 38 
Ind App 126 (PC). (Order refusing permission to 
a decree-holder to hid — See Note 2.) 

3. See Note 2. 

4. (’15) AIR 1916 Mad 197(199): 87 Mad 29(87). 


Note 8 

1. (’24) AIR 1924 V 0 95 (100, 101) : 51 Cal 
361 (PC). 

(’34) AIR 1984 Oudh 291 (292). (Section refers to 
appeals to High Courts in British India.) 

(’98) 20 All 412 (418) : 25 Ind App 146 (PC). (The 
Privy Council judgment is not directly in point 
since the appeal was dismissed on the merits, 
the implication however being that an appeal 
lay to tho Privy Council.) 

(’13) 40 Cal 635 (647, 648) : 40 Ind App 140 (PC). 

(’03) 13 Mad L Jour 497 (498). 

Note 9 

1. (’97) 1 Cal W N 626 (631). 

(’14) AIR 1914 Lah 187 (187). (Doubted.) 

(’96) 19 Mad 167 (168). 


Sebtloh 104 
Notes 6-0 
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Btotlott IM possibility of any doubt in this matter has now been removed by the insertion of the^ 
Motes 9*18 words ''No appeal shall lie from any order passed in appeal under this Section” in 
sub-section (2). 

10. Order Bapersedlnd arbitration — Ciaose (a).— The order of supersession, 
in order to be appealable, must be one based on the ground mentioned in the dauee^^ 
namely that the award was not completed within the period allowed by the Court. An 
order of supersession, therefore, on any other ground {e, g,t refusal of the arbitrators to 
act^) is not within this Section.^ This clause applies only to an order superseding an 
award ; it does not apply to an order refusing to supersede an award.^ The clause does 
not apply to an order refusing to file an award.^ 

11. Order on award stated as speoial ease — Clause (b). — For the 

statement of a special case by the arbitrators, see Paragraph 11 of Schedule II. An 
award cannot be said to be stated in the form of a special case, where the arbitrators- 
take the opinion of the Court after submitting their own opinions.^ 

12. Order modifying or oorreoting an award— Clause (o).— This clause is 
new. As to the circumstances under which awards can be modified or corrected, see 
Paragraph 12, Schedule II. 

The right of appeal exists only where the award is modified or corrected} Thus, 
a disallowance of costs allowed by the award,^ an amendment of the award‘d and 
an interpolation in the award by the arbitrators after the same is signed,^ are all 
modifications or corrections of the award and an appeal will therefore lie.® 

The whole award cannot, however, be called into question, but only the portions 
modified or corrected.® 

The clause confers a right of appeal against an order modifying or correcting 
an award .and it is in respect of such order that a second appeal is prohibited under 
sub-section 2. But, where an appeal is filed against the decree passed in accordance 
with the modified award, a second appeal will lie.^ 

13. Order filing or refusing to file agreement to refer to arbitration — 
Clause (d). — See also Para. 17 of Schedule II. This clause is new. Under the old’ 
Code, there was a conflict of views whether such an order was appealable.^ The present 


(’09) 3 Ind Cas 607 (608) : 1909 Pun Re No. 77. 
(’03) 13 Mad L Jour 497 (498). 

Note 10 

1. (’26) AIR 1926 All 55 (56) : 48 All 27. 

2. (’12) 17 Ind Gas 388(388): 1912 Pun Ro No. 125. 

3. (’36) AIR 1986 Rang 240 (240). (Order reject- 
ing objections made to an award and passing a 
decree on the award is not maintainable.) 

4. (’35) AIR 1935 Bom 78 (79). 

Note 11 

1. (’10) 35 Bom 130 (136). 

Note 12 

1. (’12) 15 Ind Gas 519 (520) (Gal). 

(’06) 1906 Pun L R No. 33, p. 112 : 1906 Pun 
Re No. 13. 

(’36) AIR 1936 Rang 240 (240). (Order rejecting 
objections to an award and passing decree on 
award is really one refusing to correct or modify 
the award and no appeal lies from such order 
under this clause.) 


[See also (’32) AIR 1932 Gal 713 (713).] 

2. (’26) AIR 1926 Oudh 370 (370). 

(’12) 15 Ind Gas 519 (520) (Gal). 

3. (’09) 2 Ind Gas 858 (858) (All). 

4. (’26) AIR 1926 Lah 519 (520) : 7 Lah 327. 

5. (’09) 1 Ind Gas 328 (328) : 12 Oudh Gas 23. 

6. (’12) 15 Ind Gas 519 (520) (Gal). 

(’06) 1906 Pun L R No. 33, p. 112 : 1906 Pun 
Re No. 13. 

(’30) AIR 1930 Lah 26 (29) : 11 Lah 842. 

7. (’85) AIR 1985 Pat 109 (110). (Under Sch. 2,. 
para. 16 an appeal is barred only from a decree’ 
passed in accordance with an award — But where 
the award is modified and a decree is passed in 
accordance with the modified award, an appeal' 
is not barred.) 

Note 13 

1. Note '.—-Under the old Code such an order waa^ 
ap^alable as a decree. However the conflict 
was whether such an order amounted to a 
decree. In the following decisions it was held' 
that it amounted to a decree : 
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Code clearly allows an appeal therefrom. This clause applies only to agreements to 
refer disputes about which no suit is pending. An application to file an agreement to 
refer a dispute pendente lite is outside the scope of this Section, and is not appealable 
under this clause.^ 

Again, the order must be one filing or refusing to file the agreement. An 
order neither rejecting nor accepting the agreement but declaring it invalid is not one 
within this Section.® Befusal to file an agreement need not necessarily be on merits ; 
it may be on the preliminary question of jurisdiction.* 


14. Order staying or refusing to stay suit— Clause (e). — The order 
referred to in this clause is the one passed under Paragraph 18 of Schedule II. 

Even where the Court refuses to stay on the ground that there was no 
agreement, this clause has been held to apply.^ 

But the orders must have been passed under the Second Schedule of the Code. 
An order under Section 9 of the Arbitration Act is not appealable under this clause.® 


IS. Order filing or refusing to file private award — Clause (f). — This 
clause is new and refers to orders passed under Paragraph 21 of Scherlulo II. It 
does not apply to proceedings under Section 11 of the Arbitration Act.* Under the 
old Code there was a conflict of authorities as to whether such an order was appeal- 
able as a decree and as to what the procedure was when an objection was raised to 
the flling of an award without the intervention of the Court.® The present clause sets 
the conflict at rest by expressly making the order appealable.® 


(’81) 3 All 280 (201). 

(’ll) 36 Mad S-ia (355). 

(’02) 29 Cal 1C7 (184) : 29 Ind App 51 : 1902 Pun 
Be No. 25 (PC). 

(’ll) 21 Mad L Jour 263 (280) (FB). (Per Krishna- 
awamy Iyer, J.) 

(’99) 22 Mad 299 (300). 

Note : — The followin;/ decisions held a contrary 
view that the order was not a decree : 

(’83) 5 All 333 (335) (F15). 

(’06) 3 Mad H 0 R 183 (185). 

(’73)5N WPnCR 179 (180). 

2. (’15) AIR 1915 Oudh 172 (173). 

3. (’16) AIR 1916 Lah 89 (91) : 1916 Pun Ro 
No. 117. 

4. (’31) AIR 1931 L.ah 673 (673). 

Note 14 

1. (’17) AIR 1917 Lah 261 (266) : 1917 Pun 
Ro No. 62. 

2. (’23) AIR 1923 Sind 38(39) : 17 Sind L R 195 
(PB). (Overruling AIR 1918 Sind 35. 

(’23) AIR 1923 Sind 25 (32). 

(’31) AIR 1931 Lah 644 (645) : 13 Lah 59. 

Note IS 

1. (’IS) AIR 1918 Cal 191 (192) ; 45 Cal 502. 
[But tee (’33) AIR 1933 Lah 44 (44) : 14 Lah 

248. (Submitted that the decision is not 
correct.)] 

2. (’04) 27 Mad 265 (268) (FB). (Order appeal- 
able as a decree.) 

’06) 29 Mad 303 (304). (Do.) 

’09) 2 Ind Oas 92 (93) (Mad). (Do.) 

(’81) 3 All 427(482,433). (Appealable as a decree). 


(’84) 6 All 186 (188) (PB). (Not appealable as a 
decree — 3 All 427, Distinguished.) 

(’04) 26 All 205 (206). (Not .appealable asadcctee). 
(’06) 28 AH' 21 (23). (No appeal lies.) 

(’98) 25 Cal 767 (763, 764, 773, 777, 778) (FB). 
(Order is appealable as a decree.) 

(’06) 33 Cal 11 (13). (Do.) 

(’81) 7 Cal 490 (492, 499). (Where objection is 
raised to the tiling of the award the procedure 
is to refuse to file it, allowing the parlies to fight 
the matter out in a regular suit.) 

3. (’16) AIR 1916 All 113(114) : 38 All 380 (387). 
(’33) AIR 1933 All 59 (60). (Although no appeal 
lies from a decree incorporating an award.) 

(’19) AIR 1919 All 98 (99) : 42 All 185 (186). 
(Passing of decree in terms of award does not 
affect the right of appeal.) 

(’21) AIR 1921 All 273 (274) : 43 All 348 (352). 
(Award under Arbitration Act — Order refusing 
to file award.) 

(’18) 37 Bom 442 (443, 444). 

(’10) 38 Cal 143 (146). 

(’28) AIR 1928 Lah 187 (139) : 9 Lah 880. 

(’29) AIR 1929 Lah 367 (367). (Such order is not 
decree.) 

(’ll) 10 Ind Cas 450 (451) (Cal). 

(’30) AIR 1930 Lah 418 (419). 

(’14) AIR 1914 Cal 681 (583). (Schedule 11, 
Paras. 20, 21 and S. 104 (2) discussed. No con- 
flict between body of the Code and Schedule.) 
(’23) AIR 1923 Rang 199(200, 201) : 1 Rang 265. 
(’27) AIR 1927 All 771 (772) : 50 All 365. 

(.’28) AIR 1928 Mad 969 (970). (Order refusing to 
set aside an ex parte decree passed in terms of 
award.) 


Seotlon 101 
NoteBlOHiS 
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The right of appeal is not taken away by the fact that a decree has been 
passed in pursuance of the award, ^ or that the filing of the award and the decree were 
both passed by the same order, ^ or that the decree passed in accordance with the 
award has to be sot aside.^ 

But the right of appeal under this clause is distinct from the right of appeal 
against the decree passed in pursuance of the award/ 

When the Court simply passes a decree in accordance with the award without 
specifically passing any order allowing or disallowing the objections thereto, it will be 
deemed to be an order filing the award® and the appeal against the decree will be 
treated as an appeal against the order.® An order rejecting an award on the ground of 
misconduct of the arbitrators is not one filing or refusing to file an award and is not 
within the Section.^® Similarly, an order remitting an award for making a fresh award 
in accordance with the agreement of reference is not a final order of refusal to file an 
award and is not appealable, as this clause refers only to final orders}^ 

This clause applies only to arbitration without the intervention of the Court}^ 
There is a conflict of views as to whether it applies to a refusal to file an award under 
the Arbitration Act though the same may bo without the intervention of the Court. 
The Calcutta and Lahore High Courts and the Lower Burma Chief Court and the 
Sind Judicial Commissioner’s Court hold that this clause refers only to proceedings 
under Para. 20 and other Paragraphs of the Second Schedule of the Code,^® while 
the Allahabad High Court holds that the application of the clause is not so limited.^** 

16. Order under Section 3SA — Olause (if). — This clause, the proviso to 
Section 104 clause (1), and Section 36A were newly introduced by Act IX of 1922. 

17, Order under Section 98 — Clause (g). — Section 588 of the old Code 
provided for an appeal against an order for compensation under Section 497 for obtain, 
ing an injunction on insufficient grounds, and not for obtaining an improper arrest or 
attachment^ and there was a conflict of opinion as to whether an appeal lay from an 
order of improper attachment.^ The present Section road with Section 95 now shows 


(’16) AIR 1916 All 61 (62) ; 38 All 297 (299). 
(Order rejecting application for setting aside 
order filing award under Sch. II, Para. 21.) 

[See also (’29) AIR 1929 Lah 369 (370).] 

4. (’16) AIR 1916 All 113(114): 38 All 880 (387). 
(*19) AIR 1919 All 98 (99) : 42 All 186 (186). 

(*31) AIR 1931 Oudh 345 (346) : 7 Luck 128. 

(*14) AIR 1914 Cal 899 (899). 

(’16) AIR 1915 Cal 746 (746). (On appeal being 
allowed the decree bocomes vacated.) 

(’ll) 10 Ind Cas 612 (618) : 1912 Pun Re No. 123 
(FB). 

(*26) AIR 1925 Pat 810 (812) : 4 Pat 670. 

(’13) 21 Ind Cas 298 (300) (Lah). 

5. (’25) AIR 1925 All 404 (404): 47 All 743(744). 
(’86) AIR 1985 Pesh 69 (71). (Appellate Court 

can consider question of existence of reference 
and award and also questions under paras. 14 
and 16.) 

6. (’24) AIR 1924 Lah 231 (281). 

7. [See (’83) AIR 1933 All 69 (60).] 

8. (’25) AIR 1926 Lah 321 (321). (In this case objec- 
tions were dismissed and decree passed in terms 
oftheaward'xileldthat the order dismissing the 
objections amounted to an order filing an award.) 

9. (’ll) 21 Mad L Jour 1005 (1007). 

(’33) AIR 1933 All 106 (167, 168). 


(’29) AIR 1929 All 799 (799). 

10. (’16) AIR 1916 Lah 89 (91): 1916 Pun Re 
No. 117. 

11. (’26) AIR 1926 Lah 668 (658, 659). 

12. (’12) 16 Ind Cas 996(997): 1913 Pun Re No. 9. 
(’21) 60 Ind Cas 690 (591) (Lah). 

13. (’18) AIR 1918 Cal 191 (192): 46 Cal 502 (509). 
(However such order of refusal is appealable 
under Clause 15 of the Letters Patent.) 

(’22) AIR 1922 Lah 369 (376) : 3 Lah 296. (The* 
filing of award under that Act is a ministerial 
act.) 

(’12) 17 Ind Cas 902 (902) : 6 Low Bur Rul 88. * 
(’ll) 10 Ind Cas 211 (211, 212) : 6 Bind L R 61. 
(’26) AIR 1925 Sind 218 (219, 220). 

14. (’21) AIR 1921 All 273 (274): 43 All (348, 862). 
(’25) AIR 1925 All 154 (156): 47 All 179. 

Note 17 

1. (’06) 28 All 81 (84). (No appeal— 24 Mad 62, 
Followed.) 

(’ll) 21 Mad L Jour 460 (461). (Appeal lies against 
order awarding compensation for improper at- 
tachment— 28 All 81 Not followed; 24 Mad 62, 
Distinguished.) 

(’67) 8 Suth W R 332 (332). (Case under S. 8 
of the Code of 1869— No appeal.) 
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that an order for compensation for obtaining an improper arrest or attachment is also 
appealable.^ 

An ‘order under Section 95** will include an order either granting compensation 
or refusing it^ and, in either case, will not bo open to second appeal* 

Where an order under Section 95 is passed by a Court of Small Causes, no appeal 
will lie against the order. The reason is that on general principles, no appeal will lie 
from an order passed in a suit, in which the decree itself is unappealable.® 


18. Order imposing line, etc. — Clause (h). ~ This clause applies only to 
orders made under the provisions of the Code^ and only where they are positive 
prders imposing a fine or directing an arrest. The following are some of the orders 
contemplated by this clause — 

(1) Orders under Order 16 Eulos 10 and 12 against a refractory witn^ss.^ 

(2) Order under Order 38 Eule 1 for arrest before judgment. 

(3) Order under Order 39 Eule 2, sub-clause (3) against a party for disobedience 

of an injunction : vide Order 16 Eules 10, 12, 17 and 21; Order 38 Eules 1 
and 4 and Order 39 Eule 2 (3). 

{Note. — This clause and 0. 43 E. 1 (r) overlap each other to the extent that 
both allow an appeal against an order directing detention of any person 
in civil prison.) 

A negative order of refusal is not appealable under this clause. Nor is an order 
for arrest or detention appealable under this clause if it is in execution of a decree? 
But such an order may be api^ealable as a decree under Section 47.* 

An order for attachment for contempt® is not within this clause. An order 
refusing arrest or attachment under 0. 39 E. 2 is appealable under 0. 43 E. 1 though 
not under Section 104;^ while a conditional order of arrest, though not appealable under 
Order 43 Eule 1 is appealable under Section 104.^ 

19. Order appealable under Rules — Clause (1). — See Order 43 Eule 1.* 


20. Proviso to sub-section (1). — The elTect of this proviso is that an appeal 
against an order under Section 35A lies only when the order is one awarding compen. 
satory costs. The reason is that it is only in such cases that an appeal will bo possible 
on the limited grounds specified in the proviso. When the order is one refusing to 
award compensatory costs, no appeal will lie.* 


2. (*11)11 Iiid Gas 349 (349) (Mad). (The decision 
in this case is thus approved by the Legislature.) 

3. (’19) AIR 1919 Mad 20 (20) . (Order refusing 
compensation). 

4. (’ll) 11 Ind Gas 917 (918; (Low Bur). 

(’13) 21 Ind Gas 756 (767) (Mad). 

5. (’19) AIR 1919 Mad 23 (23): 50 Ind Gas 886 
(886). (Dissenting from the obiter dictum to the 
contrary expressed in AIR 1915 Mad 1072 .) 

(’37) AIR 1937 Nag 126 (127): I L R (1938) Nag 361. 
[See also (’30) AIR 1930 Sind 173 (174). ] 

Note 18 

1. (’80) 5 Cal 311 (313, 314). (Order imposing 
fine under the Stamp Act is not appealable.) 
iSee (’82) AIR 1932 All 524 (624). ] 

2. (’68) 10 Suth W R 233 (233). (Pine for keeping 
out of the way to avoid summons as a witness.) 

3. (’17) AIR 1917 Lah 24 (24). 

(’32) AIR 1982 All 524 (524). 

4. (’15) AIR 1915 Gal 688 (688). 


(’09) 3 Ind Gas 46 (47) : 32 All 3. 

(’24) AIR 1924 Lah 360 (360). (Order issuing 
warrant for arrest.) 

(’19) AIR 1919 Lah 15 (16) : 1 Lah 77. 

5. (’83) 7 Bom 5 (12). 

6 . (’17) AIR 1917 IMad 448 (449. 450) ; 39 Mad 
907 (914.) 

7. (’24) AIR 1924 Rang 361 (361) : 2 Rang 362. 

Note 19 

1. (’17) AIR 1917 ^lad 448 (449, 460) ; 39 Mad 
907 (914). 

(’14) AIR 1914 Cal 632 (632). (Appe.al from order 
granting review.) 

(’36) AIR 1936 Mad 347 (349). (Order recording 
compromise is appealable under 0. 43 R. 1, cl. (m) 
even if factum of compromise is not disputed.) 

Note 20 

1. (’35) 162 Ind Gas 860 (860) (Nag). (Order re- 
fusing compensatory costs under S. 86A, Civil 
Procedure Code.) 


' Seotion lOi 
Notes 17-20 
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21. Bap of appeal fpom appellate order. 8ab«8eotlon (2). — An order passed 
on appeal under sub-section (1) is not open to any further appeal.^ As seen already, 
this does not take away the right of appeal under the Letters Patent {vide Note 6) 


Note 21 

1 . ('ll) 88 AU 479 (480). (Appeal from order of 
remand.) 

(’84) AIR 1984 Lah 826 (826). (Order under 0.21 
B. 92.) 

(’88) AIR 1983 Nag 72 (78): 29 Nag L B 92 (Do). 
.(’88) AIB 1983 Lah 139 (140). (Appeal against 
appellate order modifying and filing an award.) 
(’12) 1912 Pun Be No. 119 p. 406. (Order return- 
ing plaint.) 

(’20) 2 Lah L Jour 687 (589). (Do.) 

(’26) AIR 1925 Bom 481 (431). (Do.) 

(’ll) 10 Ind Oas 86 (37) (Lah). (Do.) 

(’21) AIR 1921 All 226 (227) : 43 All 834. (Do.) 
(’30) AIR 1930 All 122(128). (Do.— The Court can. 
not by framing its order under 0. 41 B. 23. 
permit an appeal which would not otherwise lie.) 
(’30) 125 Ind Cas 581 (581) (All). (Do.) 

(’20) AIB (1920) Lah 290 (290, 291). (Order under 
0. 7 R, 10.) 

(’26) AIB 1926 Lah 141 (141). (Do.) 

(’15) AIR 1915 All 54 (55). (Order under 0. 21 
B. 72 (8). ) 

(’10) 6 Ind Cas 578 (573) (Cal). (Order under 0.21 
R. 92 read with 0. 21 R. 89.) 

’15) AIB 1915 Lah 293 (295), (Under 0. 21 B. 92.) 
’26) AIB 1926 Lah 204 (204). (Do.) 

’28) AIB 1928 Lah 444 (444). (Do.) 

’12) 13 Ind Cas 147 (147) (All). (Do). 

’29) AIR 1929 All 553 (553). (Do.) 

’66) 6 Suth W R Misc 119 (119). (Do.) 

’70) 14 Suth W B 385 (385). (Do.) 

’94) 21 Cal 799 (802). (Do.) 

’95) 22 Cal 802 (804). (Do.) 

’99) 3 Cal W N 833 (335). (Do.) 

’27) AIR 1927 Cal 657 (658) (Do.) 

19) AIR 1919 Lah 422 (422). (Do.) 

21) AIR 1921 Lah 156 (157). (Do.) 

28) AIB 1928 I^h 414 (416). (Do.) 

’91) 18 Cal 422 (426) (FB). (Do.) 

’SO) AIR 1930 Lah 208 (209). (Do.) 

’70) 5 Mad H C B 213 (214). Do.) 

’96) 19 Mad 29 (30). (Do.) 

’10) 8 Ind Cas 883 (883) (Mad). (Do.) 

’18) AIB 1918 Mad 262 (262). (Under 0.21B. 91.) 
’17) AIB 1917 Oudh 46 (46). (Under 0.21R.90.) 
(’22) AIR 1922 Oudh 146 (147): 25 Oudh Cas 78. 
(0. 21 B. 89.) 

(’.30) AIR 1930 Oudh 9 (9). (0. 21 B. 90.) 

(’20) AIR 1920 Lah 377 (377): 1919 Pun Re No. 
168 (O. 21 B. 90.) 

(’29) AIB 1929 Rang 148 (148) : 7 Rang 37. 
(Do. — Section 11, Burma Courts Act does not 
affect this Section.) 

(’14) AIB 1914 Cal 581 (583). (Order directing 
award to he filed.) 

(’14) AIB 1914 Low Bur 61 (62) : 7 Low Bur Bui 
277. (Do.) 

(’26) 92 Ind Cas 600 (600) (All). (Decree passed in 
terms of award without separately passing order 
directing the award to he filed.) 

(’16) AIB 1916 Lah 105 (105) : 1916 Pun Re No. 


66. (Order directing award to be filed so for as 
it was free from the objection of invalidity.) 

(’22) AIR 1922 Lah 809 (811) ; 8 Lah 176. (Order 
under 0. 28 B. 8.) 

(’85) 11 Cal 296 (298). (Order granting review.) 
(’89) 11 All 883 (885). (Do.) 

(’89) 12 Mad 125 (126). (Do.) 

(’97) 24 Cal 819 (320). (Do.) 

(’74) 22 Suth W B 288 (289). (Do.) 

(’01) 24 Mad 447 (449). (Order for arrest under 
O. 39 B. 2 (3). ) 

(’ll) 9 Ind Cas 65 (65) (Mad). (Order refusing to 
set aside an ex parte decree.) 

(’82) 8 Cal 832 (883). (Do.) 

(’04) 1904 Pun Re No. 14, page 56. 

(’13) 13 Ind Cas 421 (423) (Mad). (Order substitu- 
ting now plaintiff in place of original plaintiff.) 
(’02) 4 Bom L B 188 (139). (Order under 0. 89 
B. 1.) 

(’29) AIR 1929 Lah 507 (507). (Order directing 
award to be filed.) 

(’38) AIR 1938 All 511 (512) : I L B (1938) All 
764. (Order in appeal from order returning 
plaint under 0. 7 B. 10.) 

(’35) AIB 1935 All 738 (739). (Appeal against ap. 
pcllate order under 0. 43 R. 1 (m).) 

(’84) AIB 1934 Lah 826 (826). (No second appeal 
lies from an order confirming sale.) 

(’35) AIR 1985 Cal 289 (240) : 62 Cal 229. (Order 
recording disputed compromise.) 

(’39) AIR 1989 Sind 02 (68) : I L R (1989) Kar 
417. (Order under 0. 21 R. 92.) 

(’87) AIR 1987 Bang 537 (638). (Order of Appellate 
Court on dismissal of application under O. 21 
B. 89 — S. 11, Burma Courts Act, does not 
modify S. 104 (2) — No second appeal therefore 
lies.) 

(’36) AIB 1935 Bang 621 (521). (Material irregu- 
larity in conducting and publishing sale — 
0. 21 B. 90 applies — Second appeal does not 
lie.) 

(’36) AIR 1936 Pat 109 (110). (Order modifying 
award and decree thereon — No second appeal if 
appeal is expressly from order modifying award 
—But if appeal is from decree, second appeal can 
be admitted.) 

(’38) AIB 1988 Oudh 224 (224). (Order returning 
plaint reversed in first appeal.) 

(’36) AIB 1936 Oudh 172 (172). (Order rejecting 
application for setting aside sale which has been 
confirmed.) 

(’38) AIB 1988 Nag 107 (107) ; I L B (1938) Nag 
486. (Order refusing to set aside sale.) 

(’87) AIB 1937 Lah 649(649). (Order filing award 
given in private arbitration.) 

(*36) AIB 1986 Lah 969 (971). (Order under 0.21 
B. 90.) 

(’86) AIB 1935 Lah 962 (962). (Order passed on 
appeal against order dismissing objection under 
0. 21 B. 90, C. P. C.) 
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■or to His Hajesty in Council (vide Note 8) not does it interfere with a right of SMtlOB lOi 
jcevision or review (vide Note 9). Mote tl 


105 . [S. 591.] (1) Save as otherwise expressly provided,® SeotlonlOS 
no appeal shall lie from any order made by a Court 
Other ordere. ^ exorciso of its Original or appellate jurisdiction; 

hut, where a decree is appealed from,* any error, defect or irregu- 
larity® in any order,® affecting the decision of the case,® may be set 
forth as a ground of objection in the memorandum of appeal. 

(2) Notwithstanding anything contained in sub-section (1), 
where any party aggrieved by an order of remand made after the 
commencement of this Code from which an appeal lies does not 
appeal therefrom, he shall thereafter be precluded from disputing 
its correctness. 

[1877, Ss. 580, 591; 1861, S. 26; 1859, S. 360 last para.] 

Synopsis 


1. Legislative changes. 

2. Scope and object of the Section. 

3. Order must be one under the Code. 

4. **Where a decree is appealed from.*’ 

5. Error, defect or irregularity. 

6. ’’Affecting the decision of the case.” 

7. Compliance with order is no bar to ques- 

tioning it in appeal. 


8. Effect of not appealing against order of 
remand. 


9. Privy Council appeals. 

10. Letters Patent appeals. 

11. Order granting review. 

12. Revision of orders that can be challenged 

under the Section. 


Other Topics (miscellaneous) 


Appeal apparently against the decree, but not 
really directed against interlocutory order. 
See Note 4. 

Appealable and non-appealable orders. See Note 2. 


Preliminary decree. See Section 97. 

Save as expressly provided. See Note 3. 
Section does not control 0. 47 Rr. 7 and 9. 
Note 11. 


See 


1. Legislative ohangee. — 

1. Section 691 of the old Code contained the words “any such order” after the 
word “irregularity.” This gave rise to a contention that the Section was applicable to 
non-appealable orders only. That contention was negatived by the Privy Council.^ The 
word “such” has now boon omitted in order to raftke this view clear. 

2. Sub-section (2) is new. See Note 8 infra. 

The above alterations do not effect any material changes in the law as it stood 
^before.® 

2. Scope and object of the Section. — Under Section 96, every decree is 
appealable save where otherwise expressly provided in the body of the Code or by any 
other law for the time being in force. No order is, ho weve r, a ppealable except those 
Section 105 - Note 1 (1866) 5 Suth W R 21 (24): 10 Moo Ind App 413 

W R 19 (21): 12MooIndApp 157 ^|^)3Sutl,WR 45(47): 7 Moo Ind App 288 (FO). 

(’66)6 Bath WB 47 (52): lOMooIndApp 840(P0). 2. (*12)15IndCaB 62 (68) : 1912 Pun Be No. 97. 
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specified in Section 104.^ Section 105 enacts that every order whether appealable or 
not, except an order of remand, can be attacked in an appeal from the final decree 
on the ground — 

(1) that there is an error, defect or irregularity in the order ; and 

(2) that such error, defect or irregularity affects the decision of the case. 

In Moheshur Singh v. The Bengal Government? the Privy Council observed as 
follows : 


"We are not aware of any law or regulation prevailing in India which renders it imperative 
upon the suitor to appeal from every interlocutory order, by which he may conceive himself 
aggrieved, under the penalty, if he does not do so, of forfeiting for ever the benefit of the considera- 
tion of the Appellate Court. Ko authority or precedent has been cited in support of such a proposition, 
and we cannot conceive that anything would bo more detrimental to the expeditious administration 
of justice than the establishment of a rule which would impose upon the suitor the necessity of so 
appealing; whereby, on the one hand he might be harassed with endless expense and delay and on 
the other inflict upon his opponent similar calamities.** 

This is the principle on which the Section has been based.^ 

As has been mentioned already, this Section applies to appealable"^ as well as to 
non-appealable® orders. 

This Section and Section 99 are not mutually destructive as the latter Section 
deals only with an error, defect or irregularity not affecting the merits of the case 
while this Section deals with any error, etc., affecting the decision of the case? 


Note 2 

1. See also Section 105 (1) first sentence, and 
the following cases: 

78) 2 Cal L Rep 689 (591). 

*26) AIR 1925 Lah 838 (389). (Order refusing 
leave under S. 20 (b) of the Code is not appeal* 
able.) 

(*11) 11 Ind Cas 816 (316) : 1911 Pun Re No. 60. 
(Where it was impossible to say whether or not 
an order wa% appealable it was held that appeal 
from such an order would not lie.) 

(’12) 13 Ind Cas 690 (690):39 Cal 663. (Order assign- 
ing administration bond is not appealable.)] 

2 . (*59) 7 Moo Ind App 283 (802) (PC). 

3. (’14) AIR 1914 Nag 68(69,60): 10 Nag LR 28. 
[See also (1866) 10 Moo Ind App 413 (423) (PC). 
(’68) 12 Moo Ind App 157 (185) (PC.) 

(1865) 10 Moo Ind App 340 (869, 860) (PC).] 

4 . (’96) 18 All 19 (21, 22). 

(1900) 23 Alad 494 (495, 496). (Order declaring 
the joint and several liability of defendants for 
mesne profits.) 

(’36) AIR 1936 Nag 8 (10); 81 Nag L R (Sup) 72. 
(’36) 163 Ind Cas 700 (700) (Cal). 

(’96) 23 Cal 406 (409). (Order declaring one of the 
defendants to be a partner and requiring accounts 
to be taken.) 

(’89) 11 All 35 (37, 41). 

(’96) 23 Cal 335 (338). 

(’04) 1904 Pun Re No. 14, page 56 ; 1904 Pun 
L R 140. 

(’01)28 Cal 824 (328). 

(’02) 29 Cal 758 (769) (FB). 

(’87) 9 All 447 (461). 

(’89) 14 Bom 232 (234). 

(’09) 2 Ind Cas 338 (341) : 30 Cal 422. 

(*88) 10 All 97 (105). 

9. (1900) 24 Bom 302 (304. 305). (An order vary- 


ing a commissioner’s report.) 

(*97) 24 Cal 725 (736, 738). (Order appointing a 
commissioner to make the partition.) 

(’38) AIR 1938 All 511 (512) ; I L R (1988) All! 
754. (Order in appeal under 0. 43 R. 1(a) though 
not appealable under S. 104 (2) can bo challenged 
in second appeal from the appellate decree.) 

(’35) AIR 1935 Rang 246 (246) : 13 Rang 239. 
(’21) AIR 1921 Oudh 23 (28); 24 Oudh Cas 215. 
(An order of adjournment on payment of costs.)' 
(’17) AIR 1917 Mad 404 (406). (Interlocutory 
order leading up to final order appealed from.) 
(’28) AIR 1923 Mad 147 (149): 46 Mad 47. (Right 
to share in mesne profits in a partition suit.) 
(’25) AIR 1925 All 768 (769) : 47 All 853. (Order 
impleading a person in appeal.) 

(’09) 2 Ind Cas 677 (680) (All). 

(’97) 21 Bom 392 (393). 

(’94) 1894 Pun Re No. 88, page 284. (Section' 
applies to all orders.) 

(’83) 1883 Pun Re No. 166. (Do.) 

(’28) AIR 1928 Sind 100 (101) : 23 Sind L R 87. 
(Directions given to commissioner to give cre- 
dit to one of the parties in respect of partnership 
goods in a partnership suit.) 

(’13) 19 Ind Cas 894 (895, 896) : 87 Bom 480. 
(Preliminary finding.) 

(’78) 2 Bom 644 (648, 649). (Whether made be- 
fore or after the decree.) 

(’14) AIR 1914 Sind 70 (74, 76) ; 8 Bind L R 69. 
(Order permitting an amendment of the plaint.) 
[See also (’30) A I R 1930 Mad 988 (991). (Where 
it was held that an order embodied in the final 
decree can be attacked only in an appeal 
against such decree.)] 

6. (’27) AIR 1927 Rang 160 (154) : 6 Rang 80. 
(S. 105 should be looked at as being supplemen- 
tary to Section 99.) 



APPEAL FBOM.OBDEBS 


953 


8. Order must be one under the Code. — The wd “order” in the Section Beotion lOd 

refers to orders passed under the Code} The words “save as otherwise expressly Notes 3-6 

provided” contemplate appeals from orders of a character provided for elsewhere than 
in the Civil Procedure Code and include appeals allowed under other laws} 

4. **Where a decree is appealed from.” — It is only where the erroneous or 
defective order has been passed by the very Court by which the decree appealed from 
has been passed that the order can bo attacked in the appeal. Thus, an erroneous order 
of remand passed by an Appellate Court cannot bo attacked in an appeal from a decree 
of the trial Court passed on such remand.^ There is a conflict of opinion as to whether 
an appeal will lie from a decree where the only ground of appeal is the defect, error or 
irregularity of an order made in the suit. The High Courts of Bombay,* Calcutta* and 
Madras^ have held that such an appeal will lie. The High Court of Allahabad li;is hold 
in the undermentioned cases® a contrary view. In a recent case, however, the same 
High Court has expressed the same view as that of the other High Courts.® 

The ground of objection must be set out in the memorandum of appeal, 
otherwise it will not be entertained at the hearing of the appeal.^ 

The principle of this Section would apply not only to decrees and interlocutory 
orders but also to orders and interlocutory orders which lead up to the final order.® In 
the undermentioned case,® however, the Allahabad High Court took a contrary view 
and held that it is only when a decree is appealed from that prior orders passed by the 
Court from whose decree the appeal has been passed can be questioned. It is submitted 
that in view of the express provisions of Section 108 clauso (b) infra, the above 
decision does not seem to be correct. 


8. Error, defect or irregularity. — The error, defect or irregularity referred 
to in the Section must be one in laio or procedtire and not in mattei's of fact} 

6. ^'Affecting the decision of the case.” — An error, defect or irregularity 
in any order may be raised as a ground of objection in an appeal from the decree if 
such error, etc., should have affected the decision of the case} The words “affecting 


Note 3 

1. (’95) 17 All 476 (477). 

(’95) 17 All 438 (440). 

(’83) 7 Bom 5 (12). (An order for attachment for 
contempt cannot come under this Section.) 

(’90) 12 All 129 (168) (FB). (A decision under S. 6, 
Court-fees Act, cannot be questioned under this 
Section.) 

2. ('24) AIR 1924 Rang 237 (238) : 2 Rang 117. 
(Probate and Administration Act.) 

(’95) 17 All 438 (440). (Right of appeal created by 
the Indian Companies Act (VI of 1882) in a 
matter entirely outside the Code is not forbidden 
by this Section.) 

See also Sec. 192 (a) of the Madras Estates Land 
Act I of 1908. 

Note 4 

1. (’09) 2 Ind Cas 526 (526); 32 Mad 318. (Order 
of remand passed by a Judge cannot be reviewed 
by his successor.) 

2. (’90) 14 Bom 232 (235). 

3. (’81) 7 Cal 148 (149). 

4. (’10) 6 Ind Gas 239 (239) : 34 Mad 228. 

5. (’96) 18 All 19 (22). 

(1900) 22 AU 866 (867). 


(*99) 1899 All W N 136 (137). 

6. (*28) AIR 1928 All 194 (196). 

7. (’93) 16 All 119 (120). 

(’95) 18 All 19 (22) (FB). 

(’98) 20 All 370 (372). 

8. (’17) AIR 1917 Mad 404 (405). 

(’36) AIR 1936 Mad 936 (937). (Plaintiff asked to 
amend plaint and pay court-fees for added relief 
—Plaint amended but Court returning it for 
presentation to proper Court— Appeal — Order 
directing ameudment can be challenged.) 

[See also (*32) AIR 1932 All 392 (393).] 

9. (’36) 164 I C 730 (731) (All). (In an appeal 
against an order of remand, no objection could 
bo taken on tlie ground that the lower Appellate 
Court had no jurisdiction to entertain the ap- 
peal which had abated and to order substitution 
of names.) 

Note 5 

1. (’90) 12 All 200 (202). 

(*30) AIR 1930 Pat 2GC (269) : 9 Pat 102. 

(’29) AIR 1929 Cal 26 (27). 

(’36) AIR 1936 Nag 8 (11): 31 Nag L R(Sup) 72. 
[See also (’03) 27 Bom 102 (187).] 

Note 6 

1. (’90) 12 All 200 (202). 
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BeettonlOS the decision of the case” mean according to all the Courts, affecting the decision of 
Hotee the case on the merits.* The following are examples of orders which have been held to 
affect the decision of the case on the merits — 

(1) Order setting aside an award and directing the case to be tried by the 

Court.® 

(2) Order extending the time for payment of money under a preliminary 

mortgage decree,® 

(3) Order in a suit for the dissolution of partnership that a particular party 

was a partner.® 

(4) Order admitting or excluding a document.® 

(6) Order refusing amendment of plaint.^ 

(6) Order giving directions for the preparation of a final decree.® 

(7) Order deciding that the mortgagor was liable to pay interest only at a 
particular rate.® 

(8) Order making a person respondent in appeal.^® 

(9) Order refusing to set aside abatement. 


(’84) AIB 1984 Lah 813 (812). (Order under 
8. 151 cancelling the previous order for amend* 
ment of plaint held did not affect the decision 
of the case on merits.) 

(’39) AIB 1929 Pat 609 (612) : 9 Pat 408. 

(’72) 17 Suth W B 870» (871n). (Order mak- 
ittg another person party to the suit does not 
affect the merits of the case.) 

(’16) AIB 1916 Nag 89 (90) : 18 Nag L B 32. 
(Order under 0. 32 B. 5.) 

2. (’25) AIR 1925 Lah 466 (467) : 6 Lah 94. 

(’95) 22 Cal 981 (984). 

<’.39) AIR 1939 Bang 164 (165). 

(’37) AIR 1!^7 All 582 (584). 

(’87) AIB 1937 Bang 834 (335) ; 1937 Bang L B 
207 (F6). (Overruling AIR 1927 Rang 150.) 

(’36) AIR 1936 Nag 8 (11) : 31 Nag L R (Sup) 
72. (Order refusing to record an adjustment is 
not an order affecting the decision of a case, 
but is merely an order ensuring that the merits 
of the case should be determined.) 

(’25) AIR 1925 Cal 766 (767) : 62 Cal 472. 

(’29) AIR 1929 Cal 26 (27). 

(’03) 26 All 280 (282). 

(’17) AIR 1917 All 484 (435). 

(’02) 24 All 464 (465). 

(’25) AIR 1926 All 610 (612,613): 48 All 175 (FB). 

(’26) AIR 1926 All 426 (427) : 47 All 555. 

<’31) AIR 1981 All 294 (297 , 298, 299) : 53 All 
612 (PB). 

<’31) AIR 1981 All 329 (330). 

(’06) 2 Nag L R 179 (189). 

[See also (’30) AIR 1930 All 168 (168).] 

3. (’15) AIR 1915 All 247 (248) : 87 All 456. (38 
All 408, Not approved. 4 All L Jour 256, Not 
followed.) 

(’38) AIR 1983 OudhS63(664). (AIB 1929 Cal 822 
followed.) 

’39) AIB 1939 Bang 164 (164). 

’89) AIR 1939 Sind 241 (245) (FB). (Validity of 
an order setting aside an award can be attacked 
in appeal under the provisions of 8. 105.) 


(’37) AIB 1987 AU 682 (584). 

(’16) AIR 1916 Pat 21 (22). (The acceptance or 
supersession of an award affects the decision on 
the merits of the case.) 

’81) 1881 Pun Re No. 73, page 162. 

’88) 1888 Pun Be No. 134, page 362. (Order 
directing the filing of award can bo questioned 
in an appeal against the final decree on ground 
of absence of agreement to refer.) 

(’12) IS Ind Cas 62 (63) : 1912 Pun Be No. 97. 
(’29) AIB 1929 Cal 822 (333, 324) : 56 Cal 21. 
(’70) 14 Suth W R 827 (827). 

(’78) 2 All 181 (187). 

(’28) AIR 1928 Lah 763 (764). (AIB 1921 Lah 145, 
Not followed.) 

(’29) AIR 1929 Lah 174 (176). (Distinguishing 
AIB 1931 Lah 145 as in that case the order of 
supersession of the reference was before the 
award itself was passed.) 

’08) 31 Mad 345 (346). 

’18) 20 lud Cas 773 (776) : 16 Oudh Cas 233. 
(’08) 6 All L Jour 644 (646, 647). 

(’97-01) 2 Upp Bur Rul 310. 

(’35) AIB 1925 AU 666 (567) : 47 All 916. 

(’31) AIR 1921 All 16 (18) : 43 All 305. 

[See also (’02) 26 Bom 551 (652).] 

[But SM (’83) AIR 1938 Lah 580 (581). (The 
same principle as is appUcable to order setting 
aside an ex parte decree.)] 

4 . (’ll) 12 Ind Cas 796 (796) : 7 Nag L B 162. 
(No analogy between an order setting aside an 
ex parte decree and an order extending time.) 

5. (’96) 23 Cal 406 (409). 

6 . (’18) 18 Ind Cas 809 (810) (Lah). 

(’25) AIB 1936 Cal 711 (713). 

7 . (’14) AIR 1914 Mad 17 (17). 

8. (’18) 18 Ind Cas 701 (701) ; 35 All 169. 

9 . (’69) 2 Beng L R 44 (48) ; 12 Moo Ind App 
167 (P C). 

10 . (’87) 9 All 447 (461). 

11 . (’38) AIB 1938 All 294 (296). 

(’86) 168 Ind Cas 700 (701) : 89 Cal W N 1173 
(1175). 
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The following are examples of orders which have been held not to affect the SofltloB lOS 
decision of the case on the merits — Hoto 6 

(1) Order allowing plaintiff to sue in forma pauperis}* 

(2) Order setting aside the dismissal of an appeal for default.^’ 

(3) Order of remand passed in an appeal from an order returning a plaint 

for presentation to the proper Court.^* 

(4) Order refusing to record adjustment of suit.^^ 

Is an order setting aside an ex parte decree one that affects the merits of the 
case ? On this point there has been a conflict of opinion. It has been hold by the High 
Courts of Allahabad,^* Bombay,^^ Calcutta,** Lahore*® and Eangoon*® and the Judicial 
Commissioner’s Court of Oudh** that such an order does not affect the decision of the 
case on the merits, but only ensures the re-hearing of the case on the merits. Accord- 
ing to the High Court of Madras,** where a decree against two defendants ex parte 
was set aside in toto on an application by one of them only, tlio order can be attacked 
in an appeal from the final decree. The same High Court has also lield** that when 
the result of setting aside the ex parte decree is not the hearing of the suit de novo on 
the merits but to burke such a decision altogether as where the ex parte final decree 
alone is set aside retaining the ex parte preliminary decree, the order is one wliich 
will affect the decision of the case, and can be attacked in an appeal from the decree. 

According to the High Court of Patna an order improperly refusing an adjournment 
and placing a defendant ex parte}* or an order setting aside an ex parte decree only 
against some of the defendants,*® is one affecting the decision of the case within the 
meaning of the Section. The Chief Court of Oudh has held in the undermentioned 
case** that an order under 0. 9 B. 9 restoring a suit to file can be challenged in the 
appeal against the decree under this Section. 

There is also a conflict of opinion on the question whether an order sotting 
aside an abatement under 0. 22 B. 9 affects the decision on the merits. The decisions 
of the High Court of Lahore are conflicting.*' According to the Allahabad High Court 
it affects the decision of the case if the order is made simultaneously with the decree 
in the suit,** but otherwise does not.*® The Calcutta High Court has held that an 


12. (’01) 23 All 364 (365). 

13. (’02) 24 All 464 (465). 
i’97) 1897 Upp But Rul 237. 

14. (’26) AIR 1926 Mod 900 (902). 

15. (’36) AIR 1930 Nag 8(11): 31N LR(Sup)72. 

16. (’81) AIR 1931 All 294 (297): 53 All 612 (PB). 
(’24) AIR 1924 All 929 (930). 

(’03) 25 AU 280 (282). 

(’15) AIR 1915 All 483 (484). 

(’06) 3 AU L Jour 80 (84). 

'(’25) AIR 1926 All 610 (612) : 48 All 175 (FB). 
[But M« (’12) 10 Ind Cas 1 (2) : 34 All 592.] 

17. (’27) AIR 1927 Bom 465 (465): 61 Bom 495. 
[Compare bowevor (’02) 26 Bom 201 (203). 

(Older affected decision as it obliged Judge to 
pass wrong order as to costs.)] 

18. (’08) 8 Cal L Jour 808 (310). 
f 95) 22 Cal 981 (984). 

<’05) 9 Cal W N 584 (687). 

19. (’16) AIR 1916 Lah 368 (853): 1916 Pun Re 
No. 40. (Any error, etc., made by a Court in 
setting aside an ex parte decree is not an ettcr 
etc., affecting the decision of the case.) 


(’23) AIR 1923 Lab 425 (425). 

(’25) AIR 1925 Lah 406 (467) : 0 Lah 94. 

20. (’37) AIR 1937 Bang 334 (334, 335) ; 1937 
Bang L B 207 (FB). 

21. (’16) 34 Ind Cas 713 (713) (Oudh). 

22. (’03) 26 Mad 604 (605). 

23. (’24) AIR 1924 Mad 890 (892). (The defen- 
dant refrained from opening the whole suit.) 

24. (’25) AIR 1925 Pat 534 (534, 535). 

25. (’30) AIR 1930 Pat 266 (269) : 9 Pat 102. 

26. (’38) AIR 1933 Oudh 331 (333). 

27. (’23) AIR 1923 Lah 230 (232) (Yea— Following 
34 All 692 and AIR 1915 All 247, held that it does 
affect the decision on the merits.) 

(’33) AIR 1983 Lah 162 (163) : 14 Lah 361. (No 
— Whether such order is passed before or simul- 
taneously with the decree.) 

28. (1900) 22 All 430 (432). 

[See (’33) AIR 1933 All 294 (295). (Order ref us- 
ing to set aside abatement of appeal may be 
questioned in second appeal.)] 

29. [See (’17) AIR 1917 All 434 (435). 

(’26) AIR 1926 AU 426 (427) ; 47 AU 666.] 
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Seotion 105 order setting aside an abatement does not affect the decision of the case whether it 
Notes 6-^8 was made simultaneously or not.^** As to whether an order refusing to set aside an 
abatement affects the decision of the case on the merits, see foot-uoto (11) above. 

The High Court of Bangoon has held that the words "affecting the decision of 
the caso” cannot be read as meaning "affecting the decision of the case on the merits?^ 

It has been held by the High Courts of Bombay and Calcutta that an order 
under O. 22 B. 5 impleading a person as the legal representative of the deceased plain- 
tiff does not affect the decision of the case and cannot be challenged in an appeal from 
the final decree.** The High Court of Madras took a contrary view in the undermen- 
tioned case,** but in a later case*^ has taken the same view as that of the Bombay High 
Court. 

7. Complianoe with order ie no bar to questioning it in appeal. — A 

compliance with the directions contained in an interlocutory order does not deprive 
a party from objecting to it in an appeal against the final decree.^ Nor does the 
dismissal of an appeal against an order which is non-appealable take away that right.* 

8. Effect of not appealing against order of remand. — Orders of remand 
can be divided into two classes — 

(1) appealable orders of remand, for which see Order 41 Buie 23 and 

Order 43 Buie 1 (u) ; and 

(2) orders of remand which are not appealable, for which see 0. 41 B. 25. 

As regards the latter they stand on the same footing as any other order and 

can be challenged in the appeal from the final decree.^ As regards the former, it was 
held under the old Code that the order could bo challenged in an appeal from the final 
decree though no appeal had been preferred against the order itself.* Under the 
present Code this has been expressly negatived by the addition of sub-section (2), the 
policy of the Legislature being to treat an order of remand as a special case* and to 
give a finality to it.* Where, therefore, an appealable order of remand has not been 
appealed against, the propriety or correctness thereof* or of any of the incidental 


30. (’25) AIR 1925 Cal 766 (768) : 52 Cal 472. 
(•33) AIR 1933 Cal 498 (600). 

(’25) AIR 1925 Cal 473 (474). 

(’35) 39’Cal WN 1173 (1175) : 163 In<lCas700(701). 

31. (’27) AIR 1927 Rang 150 (152) : 5 Rang 80. 

32. (’02) 27 Bom 162 (187, 188). 

(’33) AIR 1933 Cal 498 (500). 

33. (’18) AIR1918Mad 1055(1055). (Orderunder 

0. 22 K. 5 bringing on record legal representative 
affects decision of case.) 

34. (’19) AIR 1919 Mad 971 (971). 

Note 7 

1. (’19) AIR 1919 Lah 38 (39) : 1 Lah 54. 

(’91) 1891 Pun Re No. 89, page 431 (PB). (Sub- 
mitting to the proceedings resulting from the 
order of remand.) 

(’27) AIR 1927 Cal 733 (735). 

2. (’22) AIR 1922 All 118 (119) : 44 All 534. 

Note 8 

1. (’26) AIR 1926 Mad 900 (901). 

(’38) AIR 1938 All 37 (38) : I L R (1938) All 79. 
(Order of remand u uder the Agra Tenancy Act, not 
appealable — Such order can be questioned in 
appeal from final decree.) 

(’35) AIR 1935 All 553 (554). (The prohibition 
contained in sub- section 2 of this Section exists 


only when the order of remand is appealable.) 
(’26) AIR 1926 Mad 695 (697). 

(’18) AIR 1918 Pat 680 (682) ; 2 Pat L Jour 663. 
(’25) AIR 1925 Oudh 527 (528). (A remand judg- 
ment is not conclusive on points not specifically 
decided therein beyond possibility of revision.)i 
(’22) AIR 1922 Cal 255 (257). 

2. (’93) 15 All 119 (120). 

(’96) 18 All 19 (21, 22). 

(’90) 14 Bom 232 (235). 

(’01) 28 Cal 324 (.828). 

(’07) 6 Cal h Jour 547 (656). 

(’95) 18 Mad 421 (422). 

(’06) 1906 Pun L R No. 32, p. 109(110). 

(’89) 11 All 35 (41). 

(’90) 12 All 610 (513, 614) (P B), 

(’74) 21 Suth W R 826 (326). 

[But see (’05) 32 Cal 1023 (1029).] 

3. See also report of the Special Committee. 

4. (’23) AIR 1923 Cal 385 (886). 

(‘28) AIR 1928 Cal 325 (826, 327) : 65 Oal 606. 
(’ll) 10 Ind Cas 514 (516) (Cal). 

5. (’21) AIR 1921 Lah 164 (156) : 2 Lah 262. 
(’28) AIR 1928 Bang 297 (298) : 6 Rang 606. 

(’23) AIR 1923 Pat 46 (47) : 2 Pat 207. 

(’16) AIR 1916 Mad 127 (128). 

(’21) AIR 1921 All 276 (277) : 48 All 377. 
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findings and deoisions which are a material part of the basis of that order” cannot be Seotlon lOfi 
ehallenged in an appeal from the final decree, or by the lower Court." To prevent Notes 8-11 
obvious injustice, however, the High Court can refuse to be bound by ii remand order 
of a subordinate Court though neither party can question it by reason of their not 
having been appealed therefrom.” 

It has been held by the High Court of Allahabad'* that this Section deals with 
orders which the Court had jurisdiction to make, but in the making of which it had 
oommitted an error or irregularity and that, therefore, an order of remand passed 
without jurisdiction is outside sub-seotion (2) and open to question in an appeal from 
the final decree. 

A failure to appeal from the order of remand does not affect the right of appeal 
from the final decision on remand.*” 

9. PriTy Counoil appeals. — Sub-section (2) of this Section docs not apply to 
appeals to the Privy Council.* But the principle of sub-section (1) will apply to appeals 
to the Privy Council also.” 

10. Letters Patent appeals. — Clause 15 of the Letters Patent is not con- 
trolled by Section 106 of the Code and an order of remand, though not appealed 
against, can be challenged in a Letters Patent appeal against the final judgment.* For 
a full discussion, see Note 6 to Section 104. 


11. Order granting review. — An order granting review is appealable under 
O. 43 R. 1 (w). But it is appealable only on the grounds mentioned in 0. 47 It. 7. It 
follows that under this Section, read with 0. 47 R. 7, the order can be clmllenged in 
an appeal from the final decree only on the grounds specified in 0. 47 R. 7.* 


(’36) AIR 1936 Cal 590 (592). 

(’18) AIR 1918 Cal 182 (182). 

(’19) AIR 1919 Cal 946 (946). 

(’21) 63 Ind Cas 845 (846) (Cal). 

(’10) 6 Ind Cas 667 (668) (All). 

(’17) AIR 1917 All 144 (14.5). 

(’19) AIR 1919 Cal 65 (6,5) : 46 Cal 738. 

(’17) AIR 1917 Lah 392 (393). 

(’13) 20 Ind Cas 761 (762) (Lah). 

(’10) 8 Ind Cas 246 (246) (Lab). 

(’26) AIR 1926 Cal 509 (509). 

(’22) AIR 1922 Cal 255 (257). (Rut not preolnded 
from showing that they have beori prejudiced 
by the further amendment made in the coarse 
of retrial.) 

(’25) AIR 1925 Tilad 916 (917). 

(’26) AIR 1925 Mad 1046 (1047). 

(’26) AIR 1925 Nag 185 (186). 

(’26) AIR 1926 Nag 164 (167). 

(’28) AIR 1923 Rang 29 (30) : 4 Upp Bur Rul 98. 

(’20) AIR 1920 Pat 735 (737) : 4 Pat L Jour 645. 

(’26) AIR 1926 Nag 147 (148). (This does not 
take away the power vested in the Court of 
appeal under 0. 41 B. 2.) 

(’07) 2 Ind Cas 525 (526) : 32 Mad 818. 

- (’22) 65 Ind Cas 745 (746) (Lah.) 

(’20) AIR 1920 Lah 193 (198, 194). 

(’23) AIB 1923 Nag 283 (283). 

[But see (’10) 6 Ind Oas 764 (764) (Mad). (Quoirs.)] 

6. (’14) AIR 1914 Nag 68 (59, 60) : 10 Nag L B 
98. (He is also precluded from disputing the 
cormtnesB of any of the iucidentalflndings and 
decisions which are an essential or material part 


of the basis of that order.) 

(■23) AIR 1923 Pat 226 (228). 

(’09) 2 Ind Ciis 525 (526) ; .32 Mad 318. 

(’25) AIR 1925 Mad 1019 (1020). 

(’21) 62 Ind Cas 703 (704) (Mad). 

(’23) AIR 1923 Mad 07 (70). 

(’28) AIB 1928 Rang 297 (298) : 6 Rang 506. 

(’25) AIR 1925 Pat 580 (533). 

7. (’21) AIR 1921 Nag 129 (130). 

(’18) AIR PJ18 N.ag 264 (267). 

(’30) AIR 1930 Lah 719 (721). 

8. (’29) AIR 1929 All 421 (428) : 51 All 780. 

9. (’10)6 Ind Cas 464 (465) (All) . 

(Sc« also (’10) 6 Ind Cas 205 (206) (All).) 

10. (’10) 5 Ind Cas 577 (578) : 37 Cal 552. 

Note 9 

1. (’15) AIB 1915 Mad 423 (423, 424) ; 38 Mad 
509. 

(’.3.3) AIR 1933 Bom 251 (252). 

(’33) AIR 1933 Bom 260 (2(i2). 

(’ll) 9 Ind Cas 932 (932) : 33 All 39i. 

(’25) AIK 1925 Nag 349 (349) : 22 Nag L B 132. 
(’28) AIR 1928 Rang 132 (133) : 6 Rang 169. 

2. (’33) AIR 1933 Bom 251 (252). 

Note 10 

I. (’29) AIR 1929 Mad 349 (851). 

Note 11 

1. (’08) 31 Mad 49 (50, 61). 

(’05) 27 All 096 (696). 

(’96) 22 Cal 984 (989). 

(’18) 19 Ind Cas 481 (485) : 1918 Pun Re No. 109 
(’77) 1 All 303 (866, 366). 
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Beotion 106 


12. ReYision of orders that oan be o]||Allei^ied^aoder the fleothm.— Where 

an interlocutory order can be challenged in an appeal from the final decree under this 
Section, the High Court will not, as a rule, interfere in revision^ but in the exercise of 
its powers of superintendence the High Court may interfere in proper cases in order to 
avoid irreparable injury being caused.’' 


[S. 589. ] Where an appeal from any order is allowed 
it shall lie to the Court to which an appeal would 
lie from the decree in the suit in which such or^cr 
where such order is made by a Court (not being a 
High Court) in the exercise of appellate jurisdiction, then to the 
High Court. 

[1877, S. 589.] 

1. Scope of the Section. — This Section provides that appeals from orders in 
cases in which they are appealable, shall lie to the Court to which an appeal would lie 
from the decree in the suit in which the order was made. The appellate jurisdiction of 
the District Judge, for instance, extends under the various Civil Courts Acts to decree 
in suits of the value of Rs. 5,000 and less. Hence, where the value of the subject- 
matter of the suit does not exceed Rs. 5,000, the appeal from the order lies to the 
District Judge and where the value of the suit exceeds Rs. 5,000 the appeal lies to the 
High Court, because the forum of appeal in regard to the decree passed in the suit is 
determinable in like manner.^ But where the order appealed from is passed by a Court 
in exercise of appellate jurisdiction^ the appeal lies to the High Court,^ 

The following cases decided under the previous Code in regard to appeals from 
orders in insolvency are only of academic interest as the chapter relating to insolvency 
has been removed from the Civil Procedure Code.^ 


106 . 

What Courts to 
hear appeals. 

was made, or 


(’97) 24 Cal 878 (880). 

(’18) 20 Ind Cas 670 (671) (Cal). 

[Se« also (’95) 22 Cal 734 (787, 738).] 

Note IZ 

1. (’82) 4 All 91 (92). 

(’88) 6 All 293 (294). 

' ’17) AIR 1917 All 321 (321). 

’94) 18 Bom 35 (37). 

I ’02) 20 Bom 551 (552). 

I ’83) 12 Cal L Rep 148 (161). 

I ’66) 9 Mad 256 (257). 

I ’14) AIR 1914 Mad 17 (17). 

I ’17) AIR 1917 Low Bur 85 (86). 

I ’08) 2 Sind LB 22 (23). 

(’12) 16 Ind Cas 1 (2) : 84 AU 592. 

2. (’20) AIR 1920 Pat 181 (136): 5 Pat L Jour 650. 

Section 106 — Note 1 
1. (’08) 6 Cal L Jont 88 (89). 

(’90) 17 Cal 680 (682, 688). 


(’01) 14 C P L R 62 (68). (Order passed by civil 
Judge in a suit in which the subject-matter was 
over Rs. 1000 in value — Held appeal lay to the 
Judicial Commissioner’s Court.) 

2. (’08) 26 All 174 (177) (P B). 

(’14) AIR 1914 All 128 (128) ; 36 All 68. 

(’84) 10 Cal 623 (624). 

(’99) 26 Cal 275 (279). 

(’99) 1899 Pun Re No. 69, page 265. 

(’91) 14 Mad 462 (464). 

3. (’01) 23 All 66 (60). (Appeal from Small Cause 
Court lies to the District Judge’s Court.) 

(’03) 27 Bom 604 (606). 

(’89) 12 Mad 472 (478). 

(’94) 17 Mad 377 (878, 879). 

(’09) 4 Ind Cas 617 (617, 618) (Mad). (17 Mad 
377, Dissented from.) 

’92) 16 Mad 89 (90). 

’06) 2 Nag L R 64 (66). (17 Mad 877,. Dissrated 
from.) 
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Gbnebal Fbovibioiip Belatino to Appeals 

1 07 . [S. 582, First part.] (1) Subject to such conditions 
" Powers of enwi- limitations as may be prescribed,® an Appellate 

ute Court. Court shall have power*® — 

(a) io determine a case toally 
(1) to remand a case;® 

(e)io frame issues and refer them for trial;® 

( d) to take additional evidence’ or to require such evidence 
to be taken. 

(2) Subject as aforesaid, the Appellate Court shall have the 
same powers and shall perform as nearly as may be the same 
duties®® as are conferred and imposed by this Code on Courts of 
original jurisdiction in respect of suits instituted therein. 

[See 0. 41 Rr. 23-25, 27, 28, 33.] 


Synopsis 


1. Legislative changes. 

2. Scope and object of the Section. 

3. ‘‘Prescribed.** Sco S. 2 clauses 16 and 18. 

4. Power to determine case Anally — Clause 

(a). See 0. 41 Br. 4, 24 and 33. 

5. Power to remand case — Clause (b). Sco 

0. 41 R. 23. 

6. Power to frame issues and refer them for 

trial -- Clause (c). See 0. 41 K. 25. 

7. Power to take additional evidence— Clause 

(d). See O. 41 Rr. 27. 28. 

8. Power to summon witnesses. See 0. 41 

Rr. 27 and 28. 

9. Appellate Court to exercise the same 
powers and perform the same duties as 
original Court — Sub-section (2). 

10. “Powers,'* meaning of. 

11. Inherent powers. 

12. Competence of the Appellate Court 

to interfere with the discretion of 
the Court below. 

13. Powers of the Appellate Court in 

matters of evidence. 

14. Appreciation of evidence by the 

Appellate Court. 

15. Failure to consider weight of evi- 

dence. 

Other Topics 

Appellate Court, powers of— Admission and rejec- 
tion of documents. See Note 13. 

Appellate Court, powers of— Return of plaint. See 
Note9.‘ 

Appellate Court, powers to raise objection to 
court-fee on plaint suo viotu. See Note 17. 
Appellate Court, power to remand on amendment 
of plaint or substitution of parties. See Note 5. 
Power of^Appellate Court to direct local investi- 
gation. Boe Note 9. 


16. Power to add, transpose or substitute^ 

parties. 

17. Powers regarding court-fee. 

18. Power to direct stay of proceedings, 

pant interim injunctions and pass 
interlocutory orders. 

19. Power to entertain application to set 

aside ex parte decree. Sco S. 96 Note 
12; 0. 41 R. 21. 

20. Power to permit withdrawal of pro- 

ceedings. Sco O. 23 R. 1. 

21. Power to reject plaint or memoran- 

dum of appeal. 

22. Power to return memorandum of appeal 
for presentation to the proper Court. 

23. Power to allow amendment. 

24. Power to decide new point suo motu. 

Soe O. 41 R. 2. 

25. Power to make new case in appeal. 

Sco 0. 41 Rr. 2 and 25. 

26. Power to interfere with appointment 

of a receiver. 

27. Power to refer to arbitration. 

28. Power to examine ameen. 

29. Power to expunge remarks from the 

judgment. 

30. Duties of the Appellate Court. 

( miscellaneous) 

Power of Appellate Court to pass a decree for an 
amount larger than that claimed. See Note 17. 
Power of Appellate Court to decide on points not 
raised or covered by issues. Soe Notes 11 
and 24. 

Power of Appellate Court in cases of assignment, 
creation or devolution of any interest, pending 
appeal. See Notes 16 and 9. 

Procedure on order directing return of plaint 
being set aside by Appellate Court. See Note 5. 


Seotion lO'T 
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POWEBB OF APraLLATB OOUBT 

1. Le^islatiYe ohangeSt — Sub-section (1) is new. Sub-section (2) corresponds 
to the first clause of the first part of Section 682 of the Code of 1882. 

2. Scope and object of the Section. — Sub-section (1) sp^ifies the powers 
conferred on an Appellate Court in order to enable it to dispose of a case, completely 
and effectively. The powers themselves are mentioned in clauses (a) to (d) and t.he 
conditions and limitations subject to which such powers are to be exercised are 
prescribed in the First Schedule. See Notes 4 to 7 below. 

Sub-section (2) provides that an Appellate Court shall have the same powers as 
those of the original Court under this Code and thereby comprehensively makes the 
relevant provisions of the Code applicable to appeals^ except such as are specificfilly 
excluded.^ A second Appellate Court has also the same powers and duties as those of 
the first Appellate Court.*^ See also Section 108. 

The powers and duties contemplated in this Section are such as are provided 
for in the Civil Procedure Code, and not in any other enactment, such as the Limitation 
Act.* 

3. ‘‘Prescribed.” — See Section 2 clauses 16 and 18. 

4. Power to determine case finally— Clause (a). — See 0. 41 Br. 4, 24 and 33. 

5. Power to remand case — Clause (b). — See Order 41 Buie 23. 

6. Power to frame issues and refer them for trial — Clause (o). — See 

Order 41 Eule 26. 

7. Power to take additional evidence— Clause (d).— See 0. 41 Br. 27 and 28. 

8. Power to summon witnesses. — See 0. 41 Br. 27 and 28. 

9. Appellate Court to exercise the same powers and perform the same 
.'duties as original Court — Sub-section (2). — Sub-section (2) is based on the general 
principle that an Appellate Court has full powers as the original Court, and can do, 
while the appeal is pending, what the original Court could havo done, while the suit 
was pending.^ The provisions of the Code relating to incidental proceedings in original 
Courts are thus equally applicable to an Appellate Court.® But they do not apply to 


Section 107 — Note 2 

1 . (’94) 18 Mad 94 (98). 

(’06) 8 Cal I. Jout 29 (36). 

(’85) 7 All 693 (698, 699) (FB). (Per Mohmood, J., 
dissenting.) 

2. (’90) 12 All 129 (161, 152) (FB). (Certain pro- 
visions not applicable to the original side of the 
High Court arc equally inapplicable to the ap- 
pellate side of that Court.) 

3. (’07) 29 All 685 (536). 

4. (’86) 12 Cal 590 (593) (FB). 

Note 9 

1. (’10) 7 Ind Cas 1017 (1017): 1910 Pun Re No. 82. 
(’12) 22 Mad L Jour 225 (227, 228). 

(’ll) 21 Mad L Jour 824 (827). 

2. (’31) AIR 1931 Lab CIO (611) : 13 Lah 195. 

(0. 1 B. 8.) 

^ 4 Suth W R 109 (110). (O. 2 B. 6.) 

2 Suth W B 11 (12). (O. 2 B. 6.) 

(’23) AIR 1928 Nag 310 (311). (O. 7 B. 10). 

(’82) 1932 Mad W N 104 (104). (O. 7 R. 11). 

(’82) AIR 1982 Cal 482 (484, 486) : 59 Cal 883. 
(0. 7 Rr. 11 and 13). 

(’OS) 1902 Pun L B No. 46, page 173 (174). (0.9 

B.6). 


(’16) AIR 1916 Mad 641 (641). (0. 9 R. 13— Ap- 
plication under— Competent in second appeal.) 
(’19) AIR 1910 All 49 (49) : 42 All 48. (Power to 
examine parties in appeal — 0. 10 B. 2.) 

(’96) 1896 Bom P J 541 (641). (0. 20 R. 2). 

(’10) 7 Ind Cas 1017 (1017, 1018) : 1910 Pun Be 
No. 82. (0. 21 B. 29). 

(’88) 10 All 223 (234) (FB). (0. 22 B. 4.) 

(’81) 8 Cal 440 (441, 442). (0. 22 Br. 3 and 11.) 
(’80) 4 Bom 6.54 (656). (O. 22 B. 4). 

(’96) 18 All 86 (88). (0. 22 B. 10). 

(’96) 18 All 285 (287). (0. 22 B. 10). 

(’81) 132 Ind Cas 194 (195) (All). (O. 28 B. 1). 
(’02) 5 Oudh Cas 49 (53). (0. 23 B. 8). 

(’28) AIB 1928 Mad 964 (965,968). (0. 25 B. 2). 
(’72) 17 Suth W R 800 (801). (0. 26 B. 9). 

(’32) AIB 1932 All 270 (271). (O. 26 B. 9.) 

(’84) 8 Bom 677 (581) (FB). (O. 88 B. 11). 

(’04) 14 Mad L Jour 471 (472, 474) (FB). 

(’17) AIB 1917 Mad 448 (449, 461) : 89 Mad 907 
(912). (0. 89 B. 2 (3).) 

(’17) AIR 1917 All 443 (446) : 88 All 896 (407). 
(Amendment.) 

(’17) AIB 1917 All 168 (154). (Do.) 

(’10) 7 Ind Cas 797 (797) (Mad). (Do). 

(’26) AIB 1926 Oudh 98 (99) : 1 Luck 88. (Do.) 
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oases where the sahject which is being dealt with by the Appellate Court U not the 
actual appeal itself* The words "as nearly as may be” mean, so far as may bo 
necessary, to carry into effect the requisite reliefs.* ^ also Notes 10 to 30 below. 

10. “ Powers, ’’ meaning of. — The word "powers” is not synonymous with 
"jurisdiction’’^ but comprehends the authority to carry out such of the functions as 
are indicated in Notes 12 to 30 below. 

The decisions of the English and American Courts on the functions of an Appel, 
late Court are to be followed with great caution in India as they are based on practice 
and procedure of a highly technical character.* 

11. Inherent Powers. — See also Section 151. 

Every Court trying civil causes has inherent jurisdiction to take cognizi.nce of 
questions cutting at the root of the subject-matter in controversy,^ and, in fact, such 
powers should be exercised in order to meet the ends of justice* although there may 
be no direct statutory provision therefor.* Thus, an Appellate Court has inherent powers 
to add, as a party respondent* or allow to figure as an appellant* a person cvho was 
not a party to the suit, 

12. Competence of the Appellate Court to Interfere with the disoretlon 
of the Court below. — Ordinarily a Court of appeal will not interfere with the exer. 
oise of discretion by the lower Court and substitute for It its own discretion.* Nor can 
the Appellate Court lay down any rules with a view to indicate the particular groove 
in which the discretion of the lower Court should run.* 


(’30) AIR 1930 All 131 (131, 132). (Amendment 
to correct bona fide error in preferring appeal 
against dead person and to implead legal repre- 
sentatives.) 

(*06) 3 Gal h Jour 29 (dC). (Appointment of a 
guardian ad litem,) 

(’28) AIR 1928 All 458 (459). (Power to correct 
errors and mistakes apparent on the face of the 
record.) 

(’37) AIR 1937 All 243 (245). (Amendment of a 
memorandum of appeal can be made by an 
Appellate Court by virtue of the powers conferred 
by Section 107 (2), C. P. Code.) 

3. (*68) 10 Suth W R 160 (163. 164). 

4. (’85) 7 All 693 (697) (PB). 

Note 10 

1. (’68) 10 Suth W R 160 (164). 

2. (’17) AIR 1917 Mad 597 (599). (31 Mad 268, 
Followed.) 

Note 11 

1- (*12) 35 Mad 607 (612) : 39 Ind App 218 (PC). 
2. (’20) AIR 1920 Cal 434 (435). 

(’26) AIR 1926 Mad 631 (683). 
i. (’06) 3 Cal L Jour 29 (35). (To hold otherwise 
would render infructupus the exercise of appellate 
jurisdiction in many instances.) 

4. (*10) 12 Cal L Jour 91 (101). 

5. (’18) AIR 1918 Mad 409 (410, 411). 

Note 12 

1. (’17) AIR 1917 PC 116 (118) : 42 Bom 380: 45 
Ind App 61 (PC). 

(*10) 14 Cal W N 532 (534). 

(’16) AIR 1916 Cal 564 (566) (FB). 

(’14) AIR 1914 Cal 314 (318). (Appointment of a 
guardian to a minor.) 


(’04) 29 Bom 71 (73). (Order refusing stay of 
execution.) 

(’21) AIR 1921 Pat 341 (341). (Amount of damages.) 
(’22) AIR 1922 PC 71 (72) : 48 Ind App 280 : 44 
Mad 656 (PC). (Rato of interest.) 

(’21) AIR 1921 Pat 430 (432). (Rate of interest on 
mesne profits.) 

(1864) 1864 Suth W R Gap 146 (147). (Costs.) 
(’71) 8 Bom H C R A C 100 (102). (Do.) 

(’27) AIR 1927 Lah 65 (65). (Appointment of a 
receiver.) 

(’19) AIR 1919 Cal 946 (947). (Acceptance of report 
of a commissioner.) 

(’19) AIR 1919 Cal 800 (801). (Late production of 
documents.) 

(’33) AIR 1933 All 443 (447). (The raising of the 
presumption of genuineness of a document.) 

(’34) AIR 1934 Cal 438 (440) : 61 Cal 22. 

(’35) AIR 1935 Rang 389 (390). 

(’36) 165 Ind Cas 513 (514) (Lah). 

(’35) AIR 1935 Lah 169 (170). (But there is no 
provision of law that bars jurisdiction of Appel- 
late Court to consider matters of discretion.) 
(’35) AIR 1935 Mad 1072 (1073). (Order as to 
costs — Appellate Court will not interfere unless 
question of principle is involved.) 

(’39) AIR 1939 Oudh 61 (61). 

(’35) AIR 1935 Pat 256 (260). (Granting declara- 
tion under S. 42, Specific Relief Act.) 

(’37) AIR 1937 Pat 584 (585) ; 16 Pat 371. 

[See (’34) AIR 1934 Lah 438 (441): 15 Lah 772. 
(Court using its discretion vested in it one way 
— Presumption by Appellate Court.)] 

[But see (’15) AIR 1915 Cal 435 (437). (Appoint- 
ment of guardian to a minor.)] 

2 . (’28) AIR 1928 Pat 630 (633) : 8 Pat 235. 

8CP0. 61. 
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An interference, however, will be justified in the following cases — 

(1) where the lower Court acts arbitrarily or perversely or capriciously® or 
in disregard of sound legal principles;^ 

(2) where the discretion has been exercised where it ought not to have been 

exercised;® 

(3) where the Judge misdirects himself by wrongly assuming that there is 

no general rule to guide him in the exercise of his discretion;® or 

(4) where the discretion which is vested in the Judge and which ought in 

law he is to exercise has not been exercised at all.^ 

The mere possibility of the Appellate Court coming to a different conclusion on 
the same facts and evidence will not justify interference.*^ See also Note 14 below. 

13. Powers of the Appellate Court in matters of evidenoe.— An Appel- 

late Court will not interfere with the decision of the lower Court as to admissibility of 
evidence^ except to prevent a clear miscarriage of justice.^ But the question of the rele.. 
vancy of evidence is always oi)en to reconsideration in appeal.® See also Note 14 below. 


3. (’17) AIR 1017 P 0 116 (118) ; 42 Bom 380 
(389) : 45 Ind App 61 (P G). 

(*66) 3 Bom H G R App 94 (101). (A bond in- 
sufficiently stamped — Refusal to grant relief 
arbitrarily.) 

(’25) AIR 1925 Cal 711 (713). (Discretion used 
properly and not arbitrarily.) 

(’27) AIR 1927 Sind 28 (30) ; 21 Sind L R 55. 
(Amendment of charges not allowed — Discretion 
cannot be said to have been used capriciously.) 
(’18) AIR 1918 Cal 467 (470) : 45 Cal 138 (148). 
(A judgment on admission of the defendant.) 

4. (’17) AIR 1917 P 0 116 (118) ; 42 Bom 380 
(389) ; 45 Ind App 61 (PC). (So to allow would 
cause greatrinconvcnience.) 

(’25) AIR 1925 Gal 1027 (1029). (The order as to 
costs.) 

(’35) AIR 1935 Mad 280 (282). 

[See (’19) AIR 1919 All 453 (454) : 40 All 558 
(562).] 

5. (’ll) 21 Mad L Jour 1018 (1019). (Appellate 
Court giving specific directions — Trial Court 
not to exercise discretion.) 

6. (’17) AIB 1917 P C 156(169): 45 Cal 94 (107): 
44 Ind App 218 (P C). 

(’38) AIR 1938 Pat 413 (417) : 17 Pat 607. 
(Lower Court misdirecting itself on a point of 
law.)] 

7. (’22) AIB 1922 Pat 47 (48): 6 Pat L Jour 444. 
(Else useless expenditure of money and unprofit- 
able waste of time would be incurred and great 
embarrassment caused.) 

(’26) AIB 1926 Lah 223 (224). 

(’24) AIR 1924 Lah 629 (630). 

8. (’24) AIB 1924 Oudh 326 (328). 

(’18) 46 Ind Cas 794 (795) (Nag). 

(’26) AIB 1926 Lah 672 (672). 

(’26) AIB 1926 Oudh 622 (525). 

(’27) AIR 1927 Oudh 66 (67). 

(’25) AIB 1925 Cal 224 (225). 

(’27) AIR 1927 Cal 830 (831). 

(’23) AIR 1928 Mad 489 (491). 

(’16) AIB 1916 All 181 (182). 

(’03) 5 Bom L B 584 (586). (Judgment of the 
lower Court should not be reversed.) 


(’03) 5 Bom L B 956 (969), 

(’10) 12 Bom L K 801 (805). (Reversal of the 
decree of lower Court.) 

(’69) 11 Suth W B 465 (466). 

(’18) AIB 1918 Cal 618 (622, 625) ; 45 Cal 60. 
(1837) 1 Moo Ind App 431 (442, 444) (PC). (Vali- 
dity of a document.) 

(’20) AIR 1920 P C 132 (136) (P C). 

[See however (’74) 1874 Pun Re No. 7, page 10. 
(Not good law.) ] 

Note 13 

1. Sec Section 167 of the Evidence Act. 

(’92) 19 Cal 438 (442) : 19 Ind App 79 (P C). 

(’04) 26 All 681 (687) : 80 Ind App 217 (P C). 

(Presumption as to genuineness of a document 
— Discretion of lower Court cannot be lightly 
overruled.) 

(’15) AIR 1915 Mad 839 (8.39). 

(’19) AIR 1919 Lah 69 (70). (Presumption as to 
genuineness of document.) 

(’68) 3 Agra 148 (148). (Admission of documents 
produced late.) 

(’13) 36 Mad 418 (422). (Admission of secondary 
evidence on grounds satisfactory to the lower 
Court.) 

(’24) AIB 1924 Lah 265 (269). (Evidence admit- 
ted without objection in the lower Court.) 

(’24) AIR 1924 Lah 303 (304). 

(’17) AIB 1917 Mad 483 (483). (Document whe- 
ther properly attested.) 

[But see (126) AIB 1926 All 537 (537). (A sus- 
picious document.) 

(’14) AIB 1914 Mad 473(474) ; 37 Mad 456 (457). 
(Where there is no evidence at all.)] 

2. (’92) 19 Cal 438 (442) ; 19 Ind App 79 (PC). 
(’26) AIR 1926 Mad 1003 (1004). 

(’13) 11 All L Jour 637 (538, 639). (Plaintiff’s 
late production of documents — Surprise to 
defendant.) 

3. (’28) AIB 1928 Cal 512 (512). 

(’27) AIR 1927 Mad 60 (60). 

[See also (’36) AIB 1986 Lah 251(259) : 16 Lah 
782. (Relevancy and admissibility — Relevant 
document — Objections to admissibility not 
raised — Document is admissible — - Irrelevant 
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li. Appreciation of oYidenoe by the Appellate Court. — Where the apprc- 
ciation of oral testimony is concerned, the Aiipellato Court has to reconcile two 
conflicting view-points, namely, on the one hand, the undoubted duty of tho Court of 
appeal to review the recorded evidence and to draw its own inferences and conclusions, 
and, on the other hand, the unquestionable weight which must be attached to tho 
opinion of the Judge of the primary Court who had tho advantage of seeing tho 
witnesses and noticing their look and manner.* On questions of fact, therefore, largely 
depending on oral testimony, the conclusions of the trial Judge will not bo lightly 
interfered with.* But this rule should not be treated as having a too general appli. 
cation.” An Appellato Court is entitled to interfere with questions of fact in the 


following cases — 

document though admitted can be discarded 
by Appellate Court.)] 

Note 14 

1. (’21) AIR 1921 Cal 677 (684) : 47 C.al 1043. 
(’16) AIR 1916 Cal 964 (971) : 43 Cal 833 (837, 

838, 840, 843, 849, 853.) 

(’36) AIR 1986 P C 154 (155) (P C). 

[Sec (’38) AIR 1938 PC 91 (95) (PC). (Trial Judge 
is in .superior position than Appeal Court to judgo 
of credibility of witnesses on question of fact.) 
(’35) AIR 1935 Cal 80 (81) : 61 Cal 937. 

(’38) AIR 1938 Bum 304 (308). (When the trial 
Judge does not approach tho examination of 
the evidence from the correct standpoint, the 
opinion of tho trial Judge is not entitled to 
much weight.)] 

2. (’09) 13 Cal W N 782 (784, 787) (P C). 

(’33) AIR 1933 Cal 449 (452). 

(’33) AIR 1933 Oudh 295 (297). 

(’33) AIR 1933 Oudh 242 (245). 

(’38) AIR 1983 Oudh 170 (175) : 8 Buck 538. 

(’33) AIR 1933 Oudh 142 (146). 

(’26) AIR 1296 P C 29 (30) : 4 Rang 513 (P C). 
(Especially where testimony of a witness is 
rejected on demeanour.) 

(’ll) 15 Cal W N 717 (721, 722) (P C). 

(’15) AIR 1915 P C 1 (2) : 39 Bom 386 : 42 Ind 
App 110 (P C). (Decision as to tho credibility of 
a witness.) 

(’16) AIR 1916 P C 256 (261) : 43 Cal 707 (722) : 
43 Ind App 73 (P C). 

(’16) AIR 1916 P C 73 (7.3) (P C). (Case of colli- 
sion of two steiimers.) 

(’16) AIR 1916 P C 166 (169) (P C). (Authority 
to adopt given by an oral will.) 

(’19) AIR 1919 P C 188 (189) (P C). 

(’22) AIR 1922 P C 371 (372) : 46 Bom 857 (PC). 
(’23) AIR 1923 P 0 156 (158) : 1 Bang 451 (P 0). 
(Credibility of a witness.) 

(’28) AIR 1928 P C 277 (280) (P C). 

(’16) AIR 1916 All 181 (182). (If the credibility of 
a witness can bo inferred otherwise than by his 
nUtnuers and demeanour, tho Appellate Court 
can differ from the trial Court.) 

(’14) AIR 1914 Cal 301 (302). 

(’26) AIR 1926 Cal 116 (119). 

(’27) AIR 1927 Oudh 485 (487). 

(’16) AIR 1916 Pat 284 (288) : 1 Pat L Jour 48. 
(’16) AIR 1916 Cal 400 (401). 

(’18) AIR 1918 Cal 863 (868) (S B). 

(’20) AIR 1920 Cal 249 (250) : 47 Cal 387 (847). 


(’25) AIR 1925 Sind 35 (86) ; 18 Sind L K 55. 

(’26) AIR 1926 Sind 216 (219) : 20 Sind LR 295. 
(Trial Judge acquainted with customs of com- 
munity of the parties before him.) 

(’09) 32 Mad 400 (409) ; :J0 Ind App 185 (P C). 
(’ll) 10 Mad L Tim 304 (306). 

(’19) AIR 1919 Mad 447 (4.52, 457). (Oral autho- 
rity to adopt.) 

(’21) AIR 1921 Oudh 42 (14). 

(’21) AIR 1921 Cal 543 (54(i). (Damages.) 

(’32) AIR 1932 Mad 167 (168) ; 55 Mad 385. 

(’36) 164 Ind Cas 815 (816) (Cal). 

(’85) 1935 All W R 1197 (1198). 

(’37) 167 Ind Cas 8 (10) : 31 Sind L R 213 (P C). 
(’37) 172 Ind Cas 527 (528) (PC). 

(’35) AIR 1935 All 329 (833) : 57 All 85. 

(’37) AIR 1937 PC288(292)(PC). (Findiugcannot 
bo reversed unless the Appellate Court comes to 
an allirmativc conclusion that the finding is 
wrong.) 

(’38) AIR 1938 All .504 (505): I L R 1938 All 741. 
(’34) AIR 1934 Cal 520 (523). 

(’.35) AIR 1935 Cal 80 (81) : 61 Cal 937.' (Finding 
offactdcpcndingupontheeredibility of witnesses 
can be interfered with under exceptional eir- 
eumstanccs.) 

(’35) AIR 1935 Pat 256 (260). 

(’85) AIR 1935 Pat 74 (78). 

(’37) AIR 1937 Lah 324 (326). 

(’36) AIR 1936 Cal 87 (93). 

(’3.5) AIR 1935 Rang 30 (31). 

(’35) AIR 1935 Bang .39 (42). (It is dangerous for an 
Appellate Court to dilTcr from an original Court 
on the question of the credibility of witne.sscs.) 
[See (’.36) 165 Ind Cas 49 (52) (Oudh). 

(’35) AIR 1935 All 293 (294). (Appraisement of 
witnesses is final and binding in second appeal.) 
(’ll) 12 Ind Cas 208 (208) (Mad). (Court can 
decide that the truth is something different 
from what is stated by either party.)] 

[Sec also (’21) AIR 1921 Cal 852 (855).] 

[See however (’18) AIR 1918 P C 10 (11) : 21 
Oudh Cas 104 (P C). (Where decision of trial 
Courtis speculative and that of Appellate Court 
well reasoned, the latter decision shall prevail.)] 

3. (’25) AIR 1925 Bang 308 (309) : 3 Rang 177. 
(’15) AIR 1915 Cal 225 (231), 

(’22) AIR 1922 Cal 260 (267) ; 49 Cal 132. 

(’25) AIR 1925 Rang 117 (117). (Rule applies 
strictly only to a trial Judgo of very great 
experience.) 
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(1) Where the conclusions of the trial Judge depend on inferences from 
facts and not on the credibility of oral evidence of such facts.^ 

(2) Where an important fact of which the Appellate Court is in possession 

was not known to the trial Judge.^ 

, (3) Where the Judge giving the judgment did not examine the witnesses 
himself or, the bulk of the evidence was taken on commission.® 

(4) Where the finding of the lower Court is manifestly erroneous^ or is based 

on no evidence® or the Judge has misdirected himself by applying wrong 
standards of probability or has committed an error in procedure® or 
there is a deliberate suppression of evidence by one party.^® 

(5) Where the finding is opposed to experience of life and course of business.^^ 

(6) Where the case is one of conflicting evidence and the conduct of parties, 

effect of documents or the weight of probabilities, reduce the value of 
the opinion of the Judge.^® 

In appreciating evidence generally, discrepancies on material points should not 
be disregarded^® but a too minute attention to immaterial discrepancies may lead to 
serious failure of justice.^^ It must also be remembered that a case is not necessarily 
false if some evidence in support of it is doubtful or untrue^® and an Appellate Court 
reversing a finding of fact must do so on a consideration of the whole evidence on 
record.^® As to the appreciation of evidence in cases where the genuineness or other- 
wise of a signature is in question, see the undermentioned cases.^^ 


(’86) AIR 1986 All 587 (544). (No indication in 
the judgment of the trial Court that the evidence 
was carefully weighed and considered — Appellate 
Court can interfere.) 

(*86) AIR 1986 Rang 809 (400). (Lower Court's 
failure to give due weight to evidence — Wrong 
conclusion — Appellate Court may interfere.) 

4 . (’21) AIR 1921 P C 221 (223) (P C), 

(’22) AIR 1922 P G 815 (816) (P C). 

’15) AIR 1915 Cal 225 (231). 

’26) AIR 1926 Cal 648 (644). 

[*18) AIR 1918 P C 233 (235) (P C). 

[’17) AIR 1917 P C 214 (216) (P C), 

’26) AIR 1926 Oudh 120 (123). 

’86) AIR 1936 Rang 518 (520). 

5. (’21) AIR 1921 P C 93 (97) : 42 All 487 (P C). 

6 . (’28) AIR 1928 Sind 179 (185); 23 Sind L R97 . 
(’32) AIR 1932 P C 13 (19) : 6 Luck 556 : 59 Ind 

App 1 (P C). (Credibility of witness whose evi- 
dence was taken on commission — Opinion of first 
Appellate Court is entitled to greater weight than 
that of trial Court.) 

(’20) AIR 1920 Cal 26 (31). 

[See also (’85) AIR 1985 Cal 28 (29): 61 Cal 886. 
(Trial Court accepting commissioner’s report 
and decreeing suit — Appellate Court accepting 
facts of commissioner but disagreeing with his 
conclusion and setting aside decree — It is enti- 
tled to do so.)] 

7. (’28) AIR 1928 P C 122 (126) (P C), 

(’12) 11 Mad L Tim 38 (40). 

(’18) AIR 1918 Pat 1(35) : 3 Pat LJour 633 (PB). 
(’73) 1873 Pun Re No. 28. page 47, 

(*16) AIR 1916 Cal 1 (9) (P B). 

(’36) AIR 1986 P C 60 (61) (PC.) 

8. (’85) AIR 1985 Cal 648 (649). 


9 . (’20) AIR 1920 Cal 255 (258) : 48 Cal 1079 
(1090, 1091). 

(’22) AIR 1922 Pat 111 (112). 

(’26) AIR 1926 P C 29 (30, 31) : 4 Rang 513 (PC). 

10 . (’29) AIR 1929 P C 95 (98. 99) (P C). 

11. (’15) AIR 1915 P C 50 (51) (P C). 

12 . (’23) AIR 1928 Mad 103 (104). 

(’18) AIR 1918 P 0 10 (11) : 21 Oudh Cas 104 (PC). 

(’09) 31 All 116 (127, 135) ; 36 Ind App 9 (P C). 
[See (’36) AIR 1936 Cal 87 (93). (Trial Court 
not properly considering efiect of documentary 
evidence of great weight — Appellate Court may 
draw conclusions of its own.)] 

13 . (’14) AIR 1914 P G 38 (40) : 36 All 187 (194) 
(PC). 

14 . (’09) 4 Ind Cas 864 (866) : 1909 Pun Re 
No. 15 Cr. 

(’27) AIR 1927 Rang 200 (2(X)). (Supposed dis- 
crepancies). 

(’13) 15 Bom L R 297 (301). (Discrepancies in 
reference to time.) 

15 . (’19) AIR 1919PC 157 (158) (P C). (For there 
is a tendency amongst litigants to back a goo'd 
case by false or exaggerated evidence.) 

16 . (’20) AIR 1920 Cal 419 (420). 

(’17) AIR 1917 Mad 689 (690). 

(’36) AIR 1936 Cal 256 (258). 

17 . (’ll) 11 Ind Cas 801 (804) : 88 Ind App 155 
(P C). (Where parties are at issue on vital facts 
principle to consider is which story fits in with 
admitted circumstances.) 

(’28) AIR 1928 P C 277 (281) (P C). (Determina- 
tion of the genuineness of a signature by mere 
comparison with admitted signatures.) 

(’15) AIR 1915 All 112 (118). 

(’19)AIR 1919 Oudh 136 (144). 

(’18)AIR 1918 Cal 618 (626) : 45 Cal 60 (81). 
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15. Failure to oonsider weight of eYidenoe. — The failure of the Appellate Seotion 107 

Court to tackle the crucial question betv^een the parties and consider the evidence in Notes 18-lil 
the case amounts to a substantial error of procedure.^ See Section 101, Notes 23 and 21. 

16. Power to add, transpose or substitute parties. — An Appellate Court 
has, under sub-section (2) of this Section, the samo power to add,^ transpose® and 
substitute parties under the provisions of the Code as a Court of original jurisdiction. 

See 0. 1 B». 10, 0. 22 B»r. 3, 1 and 11 and 0. 11 Rr. 20 and 33 and Note 11 above and 
Section 1»51. 

As to whether a person not party to the first appeal can bo added in second 
appeal, see 0. 1 R. 10, Note 11 and 0. 41 R. 20. Under the old Code, it was doubted 
in the undermentioned case® whether Section 27 of that Code corresponding to the 
present 0. 1 R. 10, sub-rulo (1) applied to appeals. The doubt was expressed in view 
of the wording of the old Section 682. In view however of the changes made in the 
wording of the Section, it is submitted that there can bo no doubt about it now. 

17. Powers regarding oourt-fee. — An Appellate Court cannot deal with 
the appeal until the court- fee payable on the memorandum of appeal is paid.^ Nor 
can it, in the generality of cases, award an amount in excess of that in respect of which 
the appeal is brought and court-fee paid.® As to the power of the Apjiellato Court to 
entertain an objection as to the valuation of the suit in the original Court, see Section 11 
of the Suits Valuation Act of 1887. 

18. Power to direct stay of proceedings, grant interim injunctions and 
pass interlocutory orders. — An Appellate Court having seisin of an appeal has 
power to pass all such interlocutory orders as are necessary in the interests of justice, 
such as an order granting an interim injunction,^ appointing a temporary guardian in 
a pending appeal from an order of apix)intment under the Guardians and Wards Act,® 
or staying further proceedings or execution.® 

See also Section 94, Order 41 Rules 5, 6 and 33 and Section 161. 

19. Power to entertain application to set aside ex parte decree. — See 

Section 96 Note 12, Order 41 Rule 21. 

20. Power to permit withdrawal of proceedings. — See Order 23 Rule 1. 

21. Power to reject plaint or memorandum of appeal. — This Section 
makes the provisions relating to the rejection of plaints applicable to the memorandum 
of appeal.^ 

Note 15 

1. (’20) AIR 1920 Pat 359 \362). 

Note 16 

1. (*33) AIR 1933 Mad 806 (810). (0. 41 R. 20 
docs not exhaust Appellate Court’s powers to add 
parties.) 

^ Note 2 to 0. 41 R. 20 for a full discussion. 

[But tee (’29) AIR 1929 Bom 363 (354): 53 Bom 
598. (Case of impleading a person not a party 
to suit.) 

(’26) AIR 1926 All 768 (768) : 47 All 863 (Do.)] 

2. (’30) AIR 1930 All 786 (787). 

3. (*99) 4 Cal W K 68 (61, 62). 

Note 17 

1. (’12) 16 Ind Cas 46 (47) (Cal). (Held also that 
Appellate Court is not entitled to raise objection 
to court-fee on plaint mo motn under S. 11 of 


Act VII of 1887). 

2. (’03) 30 Cal 516 (519. 520). 

Soc for fuller discussion Notes to Section 6. 

(’ll) 1911 Pnn L R No. 213, p. 821. (Memo of 
cross-objections.) 

Note 18 

1. (’04) 14 Mad L Jour 471 (473, 474) (P B). 

2. (’06) 3 Cal L Jour 29 (36). 

3. (’07) 11 Cal W N 1030 (1040) : 34 Cal 1037 (PB). 

Note 21 

1. (’37) AIR 1937 All 280 (281): I L R (1937) All 
484. (Section 107 read with 0.7 R. 11 empowers 
the Appellate Court to reject a memorandum of 
appeal for non-payment of court- fees on it.) 

(’36) AIR 1936 Cal 804 (805) : I L R (1937) 1 Cal 
103. (Appellate Court has power under S. 107 (2) 
read with 0. 7 R. 11 to reject a memorandum 
of appeal for failure to pay requisite fees on it.) 
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.BeotlonlOT 22. Power to return memorandum of appeal for presentation to the 

Netes 22-30 proper Court. — • Section 107 (2) read with 0. 7 B. 10 makes it clear that the Appel- 
late Court has the ix)wer to return the memorandum of appeal for presentation to the 
proper Court.^ 

28i Power to allow amendment. — Sec Section 153, 0. 1 B. 10, 0. 6 B. 17 

and 0* 41 B. 3 and Note 9. 

24. Power to decide new point suo motu. — See Order 41 Buie 2. 

25. Power to make new case in appeal. — See Order 41 Buies 2 and 25. 

26. Power to interfere with the appointment of a reqeiYer. — An Appel- 
late Court will not ordinarily interfere with the appointment of a receiver except on 
the ground of infringement of a general principle of law or improper exercise of 
discretion.^ 

See also Note 12 above. 

27. Power to refer to arbitration. — An Appellate Court can act under 
Paragraph 1 of Schedule II, Civil Procedure Code, by virtue of Section 107 (2) and 
refer the matter in dispute in appeal to arbitration.^ See Schedule II, Paragraph 1. 

28. Power to examine ameen. — An Appellate Court has power to send for 
the ameen and examine him on his report.^ 

29. Power to expunge remarks from the judgment. — An Appellate Court 
would also seem to have the power to expunge remarks in a judgment where the 
observations are seditious, blasphemous, irrelevantly scandalous or indecent.^ 

30. Duties of the Appellate Court. — Before an Appellate Court reverses the 
finding of the lower Court it should apply its mind to a consideration of the whole of 
the evidence in the case.^ It should bring on the record all the necessary parties to the 
appeal.* ft should apply correct principles of law* and give clear findings of fact^ and 
directions free from doubt® and rectify the errors of the lower Court.® It is the duty of 
the Appellate Court to decide an appeal according to law, giving findings on all the 
issues decided by the lower Court against the appellant, however small the subject- 
matter of the api)eal may bo^ unless the appellant waives his objection to the findings 
against him.® 


Note 22 

1. (*28) AIR 1923 Nag 310 (311). 

(’25) AIK 1925 Oudh 499 (499). 

Note 26 

1. (’17) AIR 1917 Mad 1009 (1010). 

(’15) AIR 1915 Mad 926 (929). 

Note 27 

1. (’ll) 33 All 645 (647). 

(’91) 18 Cal 507 (509). 

Note 28 

1. (’75) 24 Suth W R 342 (342). 

Note 29 

1. (’17) AIR 1917 Mad 223 (224). (The view in 
thifl case proceeded on the powers under the 
Charter.) 

Note 30 

1. (’17) AIR 1917 Mad 689 (690). 

(*18) AIR 1918 Low Bur 62 (62): 9 Low Bur Rul 


159. (To take cognizance of a defect iii attesta- 
tion not noticed in the lower Court.) 

2. (’16) AIR 1916 Mad 828 (829). 

3. (’16) AIR 1916 Fat 368 (363, 364). 

(’15) AIR 1915 Low Bur 86 (87). 

(’15) AIR 1915 Cal 618 (619) : 42 Cal 451 (454). 

4. (’19) AIR 1919 Oal 360 (360). (Because the High 
Court in second appeal cannot go behind them.) 

5. (’07) 31 Mad 28 (32). (Appellate decree must 
state clearly extension of time for performance 
l^yond that fixed by the lower Court.) 

6. (’26) AIR 1926 Pat 159 (160). (Appoint another 
commissioner whore previous commissioner’t 
report is unsatisfactory.) 

(’12) 1912 Pun L R No. 240, page 759. (Appel- 
late Court should set aside orders of lower Coprt 
passed without hearing.) 

7. (’17) AIR 1917 Lah 210 (210). 

8 . (’16) AIR 1916 P G 14 (15, 16) : 88 All 440 : 
43 Ind App 179 (P C). 

(*87) 1887 All W N 214 (214). 
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Procedure in apped. 1 08 . [ Ss. 587, 590. ] The ppovisions of 

from appellate decrees tMs Part relating to appeals from original decrees 

and orders. , ,, „ i i ■ ”, 

shall, so lar as may be, apply to apx>eals — 

(a) from appellate decrees, and 

(h) from orders made under this Code or under any 
special or local law in which a difterent procedure 
is not provided. 


[1877, Ss. 587 and 590; 1859, S. 366; Cf. 0. 42 R. 1 and 
O. 43R. 2.] 

Synopsis 


1. Scope and applicability of the Section. 

2. Appeals from appellate decrees. 

3. Appeals from orders. 


Other Toincs (miscellaneous) 

Second appeal — Power as to issues of fact. See Note 2. 
Second appeal — Other powers. See Note 2. 

*‘So far as may be.*’ See Noto.2. 


1. Soope and applicability of the Section. — This Soction corresponds to 
0. 42 E. 1 and 0. 43 E. 2 and the combined effect of these provisions is to make the 
provisions of the Civil Procedure Code in regard to appeals from original decrees 
applicable mutatis mutandis to appeals from appellate decrees and to api)eals from 
orders where such appeal is open. But the Section does not apply to Privy Council 
appeals.^ 


Section 106 


2. Appeals from appellate decrees. — By virtue of this Section and 0. 42 E. 1, 

a Court of second api)eal has indirectly all the x) 0 wers of a Court of first appeal (so far 
as may be).^ Thus, a Court of second appeal can remand a case for retrial® or for finding 
on an issue® or for other sufficient reason to prevent the ends of justice from being 
defeated.* Similarly, with regard to the ijower to entertain a ground of objection not 
taken in the gi’ounds of appeal (0. 41 E. 2),® the addition of respondents (0. 41 E. 20),‘* 


Section 108 — Note 1 

1. (*11) 9 Ind Cas 932 (932) : 33 All 391. (S. 105 
not applicable to Privy Council appeals.) 

Note 2 

1. (’G9) 11 Sutb W R 228 1229). (Court of special 
appeal.) 

(’04) 14 Mad L Jour 471 (473) (PB). (Second ap. 
peal — Court has no higher powers.) 

2. (’69) 11 Suth W R 228 (229). 

3. (’74) 21 Suth W R 52 (53). (In special appeal 
Court was debarred from entering upon merits 
of the case.) 

(’13) 20 Ind Cas 35 (36) (Cal). 

(’17) AIR 1917 Cal 233 (234). (Lower Courts 
ought to deal with material facts specifically and 
decisively.) 

(•20) AIR 1920 Pat 642 (643). 

(’06) 4 Cal L Jour 86 (87). (Case remanded for 
decision on issue of limitation.) 

'4. ('86)10 Bom 398 (400). (For joinder of neces- 
sary parties.) 


(’01) 23 All 167 (170, 174). (For ends of justice.) 

(’85) 9 Bom 128 (131). (Non.joinder of parties.) 

(’84) 10 Cal 932 (936). (For determination of 
necessary questions.) 

(’18) AIR 1918 Cal 282 (283). (Lower Appellate 
Court had ignored legal etlcct of admission by 
pleader during argument.) 

(’94) 17 All 29 (31). (Lower Court declined to 
record oral evidence.) 

5. (’90) 12 All 461 (464) (FB). (Plea of limitation 
entertained.) 

(*G6) 5 Suth W R 147 (147). (New ground arose 
out of the proceedings.) 

6- (*14) AIR 1914 All 293 (293) : 37 All 67. 

(’94) IG All 5 (8). (Court refused to add as party 
a (jorson who was not a party to the first apx)eal.) 

(’96) 19 Mad 151 (152, 153). (16 All 5, Dissented 
from.) 

(’20) AIR 1920 Low Bur 64 (65) : 10 Low Bur 
Rul 191. (Even after limitation has expired 
party can be added as respondent.) 
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Section 108 
Notes 


the dismissal of an appeal for default (0. 41 B. 17}/ the documents to accompany a 
memorandum of appeal (0. 41 B. 1)/ the power to entertain objections as to misjoinder 
of causes of action/ the power to entertain cross-objections.^^ and the bringing on the 
record of legal representatives of deceased parties/^ a Court of second appeal has been 
held to be governed by rules similar to those applicable to a Court of first appeal. 

But the expression **so far as may be" makes it clear that the provisions 
relating to first appeals cannot be applied to second appeals indiscriminately, but can 
be applied only subject to the principles governing the entertainment and disposal of 
second appeals/^ Thus, 0. 41 B. 24 cannot be applied so as to enable the High Court 
in second appeal to enter into questions of fact/^ On the stime principle it has been 
held that a Court of second appeal cannot grant a review on the ground of a discovery 
of fresh evidence,^^ nor remand a case for a fresh hearing in order that a record of 
rights published after the decision of the first Court might be taken into consideration.^^ 
Similarly, a party will not be ordinarily allowed to raise a now plea for the first time 
in second appeal.^® But an objection as to absence of cause of action can be entertained 
though raised for the first time in second appeal.^^ Order 41 B. 32, read with the 
present Section and 0. 42 B. 1, does not enable the High Court in second appeal to 


[Note , — It should he noted that the dociBions above 
cited differ as to whether a person who was not 
a party to the appeal in the lower Court can be 
added as party to the second appeal. The Allaha- 
bad High Court has held in AIR 1914 All 293 
and 16 All 6 that such a person cannot be 
added as a party to the second appeal while the 
contrary view was taken in 19 Had 151 and AIR 
1920 Low Bur 64.] 

7. (*98) 16 All 859 (861, 862). {Order of dismissal 
for default is not decree— No appeal lies.) ' 

8. (’08) 82 Bom 14 (24). (Presentation valid 
even if decree and judgment of first Court not 
filed.) * 

(’82) 4 Mad 419 (420). (Judgment and decree of 
original Court need not be filed.) 

(’21) AIR 1921 Lah 73 (73) : 2 Lah 227. 

(’21) 67 Ind Cas 670 (671) (Lah). 

(’19) AIR 1919 Lah 42 (48): 1 Lah 88. (Time was 
extended under S. 5, Limitation Act.) 

(’98) 15 All JL28 (126, 127). (Grounds should be 
set forth in memorandum of appeal.) 

(’21) AIR 1921 All 28 (28) : 48 All 660. (Under 
the rules of the High Court, Court in second 
appeal cannot dispense with copy of judgment 
of first Court.) 

(’22) AIR 1922 Lah 93 (98). (The omission to 
annex copy of an interlocutory order incorpo- 
rated by reference in the judgment may be ex- 
cused. The above decisions will reveal a conflict of 
opinion as to whether a second appeal is properly 
filed when the memorandum of appeal isnotac- 
companied by a copy of the judgment and decree 
of the trial Court and as to whether the appel- 
lant is entitled to exclude the time taken for 
obtaining copies of these, in computing the 
period of limitation for second appeal. The ques- 
tion is more fully dealt with under 0. 41 B. 1.) 

9. (’73) 20 Suth W R 240 (241). 

(’05) 2 Cal L Jour 602 (607, 609). 

10. (’99) 21 All 297 (800). (S. 561, C. P. Code of 
1882, not applicable to Letters Patent appeals.) 


11. (’07) 29 All 686 (536). 

(’05) 28 Mad 498 (499). (The controversy under 
the old Code and the old Limitation Act as to the 
period of limitation applicable to an application 
for bringing on the record of a second appeal the 
legal representatives of a deceased party can have 
only an academic interest now.) 

See the following cases : — 

(’79) 3 Cal L Hep 440 (442). (Application made 
after 60 days granted— Art. 171, Limitation Act, 
1877, did not apply.) 

(’07) 84 Cal 1020 (1028). (Art. 175(c), Limitation 
Act (1877), applied.) 

(’06) 29 Mad 529 (580). (Limitation Act, 1877— 
Art. 178 — 8 years limitation— Applied.) 

(’ll) 84 Mad 292 (298). (Prior to Limitation Act 
of 1908, application was governed by Art. 178 of 
Limitation Act (1877), which provided 8 years 
period of limitation.) 

12. (’86) 7 All 765 (768, 769) (FB). . (Finding 
upon issues remand^ by High Court in second 
appeal cannot be challenged as in first appeal.) 

(’84) 7 Mad 52 (64). 

(’86) 9 All 26 (80, 31). 

13. (’86) 9 All 147 (152, 153, 164). (The maxim 
optimus inter pres rerum est usus applied.) 

(’74) 21 Suth W R 62 (53). 

(’67) 7 Suth W R 326 (327). 

(’86) 12 Cal 37 (38). 

(’97) 24 Cal 98 (101). 

(’83) 5 All 14 (17). 

(’87) 9 All 29n. 

14. (’10) 32 All 71 (72). 

15. (’17) AIR 1917 Pat 139 (140) : 2 Pat L Jour 
564. 

16. See the following cases : — 

(’20) AIR 1920 Cal 825 (826). 

(’10) 12 Bom L R 795 (800). (Waiver of plea.) 
(’74) 20 Suth W R 240 (241). (No defect in origi- 
nal trial in consequence of misjoinder of causes 
of action — Plea of misjoinder not entertained.) 

17. (’10) 5 Ind Gas 836 (887) (All). (Plea went to 
the root of the case.) 
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vary an order for execution in such a my as to grant the decree-holder a relief for 
‘which he had not asked.^^ 

St Appeftls from ordeP8« — Where an order recording a compromise under 
0. 23 E. 3, infra is made with the consent of the parties, the order is not appealable 
by virtue of Action 96 sub-section 3, read with this Section, even though 0. 43 B. 1, 
infra provides for an appeal against the order.^ 

As the provisions relating to appeals from original decrees apply to appeals from 
orders only “so far as may be,“ it is not oi)en to the Appellate Court in an appeal from 
an order of remand under 0. 41 R. 23 to enter into the merits of the whole case as 
in a regular appeal.® An Appellate Court has inherent jurisdiction to grant an interim 
injunction pending an appeal from an order refusing temporary injunction.’’* 

It is only where a different procedure is not provided by the Code or by any 
special or local law, that the procedure in an appeal from an order is to be governed by 
the provisions relating to appeals from original decrees. Thus, the procedure as to 
appeals from original decrees is not applicable to appeals from orders under the 
Provincial Insolvency Act, as a special procedure is provided for such matters.'* 
Likewise, this Section is not applicable to proceedings under the Madras Estates Land 
Act (I of 1908).® 


Appeals to the King in Council 

109. [S. 595.] Subject to such rules as may, from time 
When appeal* lie time, be made by His Majesty in Council regard- 
to King in Council, jng appeals from the Courts of British India, and 
to the provisions hereinafter contained, an appeal shall lie to His 
Majesty in Council — 

(a ) from any decree^ or final order* passed on appeal® by 
a High Court or by any other Court of final appellate 
jurisdiction;® 

(h ) from any decree or final order passed by a High Court’ 
in the exercise of original civil jurisdiction; and 

(c) from any decree or order, when the case, as herein- 
after provided, is certified to be a fit’® one for appeal 
to His Majesty in Council. 

[1877, S. 595. See O. 45 and Cl. 39 of the Letters Patent.] 

18. (82) 8 Oal 174 (177). 

Note 3 

1. (’88) AIR 1988 Bom 205 (207, 208) : 57 Bora 
206. (Application for review or under 8. 151 
would be the proper remedy.) 


2. ('a5) 7 All 186 (188). 

3. (’04) 14 Mad L Jour 471 (473) (PB). 

4. (’86) 12 Cal 629 (634). (By S. 78 of Provincial 
Insolvency Act.) 

(’93) 17 Bom 834 (840). 

5. See Section 192 of the Act. 


Section 108 
Notes 2-8 


Section 109 
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Btotlon 109 
Notes 1-2 



1. Legislative changes. 

2. Scope and object of the Section. 

3. * ‘Decree,** meaning of. 

4. “Final order/* meaning of. 

5. “Order passed on appeal.** 

5a. Whether appeal to Privy Council lies 

against appellate order from which no 
second appeal lies. 

6. “Any other Court of final appellate 

jurisdiction.** 


7. Orders passed by High Court in the exer- 

cise of original civil jurisdiction. 

8. Limitation. 

9. Prerogative of the Crown. Sec Section 112, 

in fra, 

10. CertiAcate of Atness — Clause (c). 

11. Form of certiAcate. See 0. 45 K. 3. 

12. Appeal to the Privy Council in criminal 
cases. 


Interlocutory Orders. Sec Note 10, 

Leave to appeal in forma pauperis. See Note 2. 
Preliminary decree— Appeal against. See Notes 1 
and 3. 

Remand order. See Note 4. 

Rules of the Judicial Committee. See Notes to 
Section 112. 


Cases where no appeal lies. Sec Note 2. 
Extra-judicial decisions. See Note 2. 
Insolvency Acta — Appeal under. See Note 2. 


Other Topics (miscellaneous) 
Bar of appeal under the Code not applicable to 
the Privy Council appeals. Sec Notes 3 
and 6. 


1. Legislative ohanges. — 

The following amendments have been introduced in the Section : — 

1. In clauses (a) and (b) the words “decree or final order** have been substituted 

for the words “final decree.** 

2. In clause (c) the words “or order’* have been added after the word “decree.** 


It was enacted by Section 594 of the old Code that the word “decree** for the 
purix)8es of this Section meant “judgment or order** so that a “final decree** meant a 
“final decree or final order.** It was also held in cases arising under the corresponding 
Section of the old Code (i. e., Section 595) that “final decree** included also decisions 
in the nature of preliminary decrees.^ 

2. Scope and object of the Section. — The right of appeal to the Privy 
Council is governed by Sections 109, 110, 111 and 112 and 0. 45 of the Code, and 
Clause 39 of the Letters Patent granted to the High Courts of Bombay, Calcutta and 
Madras and the corresponding Clauses of the Letters Patents granted to the other High 
Courts.^ 


Sections 109 and 110 enact provisions very similar to the said Clause of tlie 
Letters Patent but are wider in their applicability than the Letters Patent. Whereas 
the Letters Patent only applies to Chartered High Courts, Sections 109 and 110 apply 
to all “High Courts** as defined by Section 3 (24) of the General Clauses Act^ and to 
other Courts of final appellate jurisdiction. Clause 39 of the Letters Patent must also 
be read subject to Sections 109 and 110 of the Code.’* 

Sections 109 to 112 and Clause 39 of the Letters Patent should be read together, 
and, when so road, the law enacted therein can be briefly summarized as follows : — 
(1) An appeal will lie to the Privy Council from any decree or order when, either 
the case is certi fled to be a fit one for such appeal [see Section 109 clause (c)] ov 
when special leave is given by the King in Council. (Section 112.) 


Section 109 — Note 1 

1. (’91) 15 Bom 156 (159) : 18 Iiid App 6 (P C). 

Note 2 

1. Clause 30, Letters Patent, Allahabad. 

Clause 31, Letters Patent, Patna. 

Clause 29, Letters Patent, Lahore. 

Clause 37, Letters Patent, Rangoon. 

Clause 29, Letters Patent, Nagpur. 


2. (’32) AIR 1932 Oudh 163 (163, 164). (Ou H; 
Chief Court is a High Court for purposes < * 
Section 109.) 

3. See Clause 44 of Letters Patent, CalcutU, 
and the corresponding Clauses in other Letters 
Patents. 

t’25) AIR 1925 Mad 248 (243, 244). (Appeal mav 
lie under Clause 39 of Letters Patent, thou^'h 
not under Section 109.) 
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(2) In the absence of a certificate or special leave as aforesaid, an appeal will He 
to the Privy Council from any decree or final order of the High Court in the 
exercise of original civil jurisdiction, provided the value of the subjocl. 
matter involved in the case is Rs. 10,000 or upwards. [Section 109 clause (b) and 
Section 110], 

(3) An appeal will lie from any decree or final order t)assed on appeal by a High 
Court or by any other Court of final appellate jurisdiction, ))ut not aflirming the 
decree or order of the Court below, provided tbe value of the subject-matter 
involved is Hs. 10,000 or upwards. [Section 109 clause (a) and Section 110.] 

(4) An appeal will lie from any decree or final order passed on appeal bv a High 
Court or by any other Court of final appellate jurwdiction, but afiirming the deci- 
sion of the Court below, provided, firstly, the value of the subject is as aforesaid, 
and secondly the appeal involves a substantial question of law. [Section 109 and 
Section 110,] 

(5) Notwithstanding the above, and, save on a special leave granted by the King in 
Council, no appeal will lie from any decree from which, under Section 102, no 
second appeal lies, or from any decree or order of a single Judge of the High Court 
or of a Division Court, whore the Judges constituting it are equally divided in 
opinion. [Section 111.] 

Sections 109 and 110 do not, however, apply in the following cases : — 

(1) Where the decision is not that of a “Court." — The jurisdiction exercised by 
the Political Agent in Kathiawar and by the Governor of Bombay in Council in 
the administration of justice is political and not that of a Court.'* Similarly, an 
order of the Governor-General in Council deposing the Ruler of a Native State or 
appointing a Commission to inquire into a charge against him is an act of Stale 
and not the act of a "Court.”® 


(2) Where the decision of the Coxirt is an extra-judicial 07ie.^ — An order of tbe 
High Court in its administrative and disciplinary jurisdiction, as for instance, 
against legal practitioners, is an extra-judicial act and not within Section 109.^ 

(3) Where in the nature of the decision itself, no appeal can lie. — No apiwal 
will lie to the Privy Council from a consent decree pissed by the High Court" or 


also (’24) AIR 1924 Mad 399 (399) ; 46 Mad 
958. (Soctiou 111 oveirides Clause 39 of Let- 
ters Patent.) 

4. (’06) 33 Cal 219 (254, 255) : 33 Ind App 1 
(PC). 

5. (’05) 32 Cal 1 (4, 5) : 31 lod App 239 (P C). 

6. (’19) AIR 1919 Pat 279 (280) : 4 Pat L Jour 
423. (Suspension of pleader under Legal Fnictl- 
tioners Act.) 

(1846) 4 Moo Ind App 220 (221) (P C). 

[See also (’84) AIR 1934 All 974 (976). (Under 
S. G6A of Income Tax Act of 1922 appeal to 
Privy Council lies from judgment on reference 
by Income Tax Commissioner but not from order 
of High Court declining to call upon the Com- 
missioner to make a reference.) 

7. (’22) AIR 1922 Mad 440 (441) (F B). (Sus- 
pending vakil from practice.) 

(’80) AIR 1980 Bang 150 (150, 151) ; 8 Rang 40. 
(Do.) 

(’84) 6 All 168 (164) (F B). (Cancellation of noti- 


fication curolliug pleader.) 

(»16) AIR 1916 Mad 1225 (1225) : 39 Mad 128 
(FI3). 

(’22) AIR 1922 Pat 603 (604) : 1 Pat 590. (Refusal 
to enrol a person as legal practitioner.) 

{Note. — It was hold in A I R 1923 P 0 148 
that the judgment of the High Court ou a 
reference under the Income-Tax Act was advi- 
sory and not appealable. It is now provided by 
Section 66- A (2) of the Income-Tax Act inserted 
by Act XXIV of 1926, that an appeal will lie 
to the Privy Council in such cases. Gf. AIR 1923 
P C 138 wherein appeal was allowed but the 
question was not raised — Section 66-A does not, 
however, provide for an appeal from an order of 
High Court under Sec. 66 (3) refusing to require 
the Commissioner to state a case — Such an ap- 
peal, therefore, docs not lie : AIR 1930 Rang 
274 (276).) 

8. (’20) AIR 1920 Pat 721 (722) : 5 Pat L Jour 383. 
(’32) AIR 1932 P C 251 (251, 252). 


Section 109 
Note 2 
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Ssctlon 109 whore the suit itself has become non-existent.* 

Mote 2 (4) Where a right of appeal is barred by the other provisions of the Code or by 

any special law. — An order granting a review is not appealable except in the 
cases mentioned in 0. 47 B. 7. Section 109 must be read subject to 0. 47 B. 7, 
as is indicated by the words “subject to ... . the provisions hereinafter contained” 
in the Section, and therefore no appeal will lie from an order by the High Court 
on review if it is not appealable under 0. 47 E. 7.^* Again, Section 109 will not 
afifect any special law or any special jurisdiction conferred by any other law for 
the time being in force.^^ Where therefore a special law like the Bangoon City 
Municipal Act enacts that a decree of the High Court under Section 91 (3) of that 
Act is final in the sense that it is conclusive, a further appeal of any kind is barred 
and Section 109 will become inapplicable.^* 

In Bhaya Mohammad Azim Khan v. Baja Saadat Ali Ehan,^^ a question 
. arose as to whether an appeal to the Privy Council was competent from a decree of a 
single Judge of the Oudh Chief Court in the exercise of original civil jurisdiction 
notwithstanding that under the Oudh Courts Act such decree was appealable to a 
Bench of the Chief Court itself. Their Lordships of the Privy Council held that in such 
a case the appeal to the Privy Council should be rejected in exercise of the prerogative 
of His Majesty under Section 112. Their Lordships also expressed the view that 
Sections 109 and 110 did not prohibit an appeal being brought within the Chief Court in 
like manner as a Letters Patent Appeal was brought within a Chartered High Court and 
that the two Sections taken together seemed rather to be intended to provide an appeal 
to His Majesty on the footing that no further appeal in India was provided. 

It was held in the undermentioned cases^* that an award by a Court under the 
Land Acquisition Act was not open to an appeal to the Privy Council on the ground 
that only a special and limited right of appeal was given by that Act from the award 
of the Court to the High Court. These cases are no longer law since the amendment 
of Section 64 of that Act by Act XIX of 1921, by which an appeal to the Privy 
Council is expressly provided for.^® r 

The right of appeal to the Privy Cpuncil is not confined to the King’s subject.^® 
Subject to the limitations set forth above, an appeal will lie to the Privy 
Council from any judicial order or decree of a Court, by any person injured or aggrieved 
by it. Where the petitioner prima facie satisfies the conditions prescribed by this 
Section, leave to appeal must be granted. The chance of success of the appellant in the 
proposed appeal is imraaterial,^^ See also the undermentioned cases.^® 


(’22) AIR 1922 Pat 256 (257) : 6 Pat L Jour 171. 
(So aasumed.) 

9. (’25) AIR 1926 P C 174 (175) (P C). (Order 
of the High Court on review set aside by the 
Privy Council and suit dismissed — No more ap> 
peal to the Privy Council.) 

10. (’26) AIR 1926 Oudh 17 (18). 

11. ^ Section 4, ante, 

(’82) AIR 1982 Oudh 168 (164). (Special provision 
in Sec. 12 of the Oudh Courts Act, IV of 1925.) 

12. (’27) AIR 1927 Rang 88 (89, 90) : 4 Rang 608. 

13. (’89) AIR 1939PC122(127): 66 Ind App 160: 
14 Luck 262 : 1 L R (1989) Kar 284 (PC). 

14. (’12) 16 Ind Cas 188 (189) : 40 Cal 21 : 89 
Ind App 197 (P C). 

(’12) 17 Ind Cas 962 (952, 958) : 87 Bom 606. 
(’18) 21 Ind Cas 427 (427) (Cal). (16 Ind Cas 188, 


Followed.) 

(’18) 20 Ind Cas 768 (764, 765) (P C). 

(’15) AIR 1916 Low Bur 94 (94) : 8 Low Bur Rul 
168. (Award is neither decree nor order.) 

15. (’26) AIR 1925 P C 91 (92) : 6 Lah 69 : 62 
Ind App 183 (P C). 

16. (’06) 88 Cal 219 (268) : 88 Ind App 1 (P C). 

17. (’82) AIR 1982 Mad 46 (62). 

18. (’24) AIR 1924 Mad 68 (66, 66). (Decision of 
High Court on reference under Sec. 51 of the 
Income-Tax Act — Appeal lies to Privy Council). 

(’84) AIR 1984 Rang 66 (66, 66) : 12 Bang 164. 
(Leave to appeal to Privy Council by defendant 
— Conriderations where plaintiff is applicant 
need not be considered.) 

(’21) AIR 1921 Bom 878 (878). (Refusal of ap- 
plication for an order under Section 46 of the 
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8 « D 6 OV 661 *’ Ofi — See Section 2 (2) ante. The word "decree” SMtion 109 

will include a preliminary decree^ and a decree passed under Schedule II Paragraph 21 NotM 8-1 
of the Code* but not an act of State.* 

Under Section 594 of the old Code **decreo” included "judgment or order." An 
order passed by the High Court under the Companies Act, 1882, was held to be a 
"decree” for the purposes of Section 695. Such an order will still be within Section 
109 of this Code but as an "order.”^ 

• 

^ 4. *'Final order," meaning of. — The words “final order” in the Section are 
used in contra-distinction to the words “interlocutory order The Privy Council 
does not, as a rule, interfere with interlocutory orders* and it is only on this ground 
that the Section enacts that it is only a final otdeT that is appealable to the Privy 
Council as of right and that other orders are so appealable only if the case is certified 
to he fit for appeal.* 

In Bahimbhoy v. Turner ^ (1890) I. L. E. 15 Bombay 155, and Saiyid Munzhar 
Hussain v. Bodha Bibit (1894) I. L. R. 17 Allahabad 112, both cases under the old 
Code, their Lordships of the Privy Council held that an order was a “final” one if it 
decided the cardinal point in the case notwithstanding that there might be subordinate 
enquiries to make. This was followed in the High Courts in India in a number of cases.* 


Specific Belief Act to compel a reference under 
8 m. 61 of the Income-tax Act — Appeal lies.) 

(*25) AIR 1925 Mad 243 (248, 244). (Order under 
the Presidency Towns Insolvency Act — Appeal 
lies under Clause 89 of Letters Patent.) 

(’18) 19 Ind Cas 485 (486) : 40 Cal 685. (Order 
under Provincial Insolvency Act — Held to be 
a fit one for appeal under Section 109 (c).) 

(’97) 24 Cal 30 (33). (Order by the Recorder of 
Rangoon refusing probate— -Appeal lies.) 

(’27) AIR 1927 Rang 56 (56) : 5 Rang 119. (Order 
granting probate — AIR 1919 Low Bur 104, 
Dissented from.) 

(’26) AIR 1926 Mad 966 (968) : 49 Mad 954. (De- 
cree in testamentary matter is appealable to 
Privy Council.) 

(’19) AIR 1919 Low Bur 104 (104) : 10 Low Bur 
Rul 22. (Order in appeal under Sec. 86 of the 
Probate and Administration Act— No appeal lies.) 

(’26) AIR 1925 Pat 712 (712). 

(’82) AIR 1932 Mad 46 (52). 

(’29) 116 Ind Cas 832 (832) (Mad). (Leave to ap- 
peal in forma pauperis on behalf of community 
not available : AIR 1918 Mad 18, Followed.) 

(’13) 18 Ind Cas 129 (129) (Cal). (Do.) 

(’18) AIR 1918 Pat 303 (804) : 3 Pat L Jour 179. 
(Do.) 

(’21) AIR 1921 Pat 134 (136). (Defendant not 
filing any written statement, nor taking any 
part in lower Courts — Allowing co-defendant 
to do all — Co-defendant’s appeal pending before 
Privy Council — No leave to former.) 

(*29) AIR 1929 Mad 672 (672). (Person in con- 
tempt cannot be heard unless and until he 
purges his contempt— Leave refused.) 

Notes 

1. (’22) AIR 1922 P C 287 (288) : 49 Ind App 108; 
49 Cal 560 (P C). 

2. (’12) 16 Ind Cas 2 (8) : 15 Oudh Cas 55. (The 
bar to appeal in Para. 21 (2) inapplicable to 


Privy Council appeals.) 

3. (*05) 32 Cal 1 (4, 5) ; 31 Ind App 289 (P C). 

4. (’03) 27 Bom 415 (Case decided under 

Secs. 9 and 10 of Act (XII of 1895) Companies 
Memorandum of Association Act.) 

Note 4 

1. (’01) 23 All 220 (227) ; 28 Ind App 28 (P C). 
(’77) 1 Cal L Rep 354 (857, 358). (Such construc- 
tion reasonable when dealing with orders made 
prior to decree.) 

2. (’34) AIR 1934 Lah 26 (26). 

See Note 10, infra. 

[See (’66) 10 Moo Ind App 341 (359, 360).] 

[See also (’14) 23 Ind Cas 396 (396, 397) (P C). 
(But an interlocutory order can he impeached 
when an appeal is preferred against the final 
order in the cause.) J 

3. See Note 10. 

[See also (’19) AIR 1919 All 34 (34) 42 All 176. 
(’35) AIR 1935 Lah 458 (459).] 

4. (’24) AIR 1924 Lah 571 (579, 580) : 5 Lah 
329 (FB). (Matter of procedure cannot Ix) treated 
as cardinal point— Case law discussed.) 

(’32) AIR 1932 Rang 137(137,138) : 10 Rang 335. 
Order of remand deciding cardinal yoint held 
final. Seethe following cases : 

(’25) AIR 1925 Rang 147 (148). 

(’10) 7 Iiid Cas 622 (622) (Cal.) 

(’21) AIR 1921 Lah 203 (204) : 2 Lah 106. 

(’22) AIR 1922 Mad 510 (511, 512). 

(’28) AIR 1928 Bang 132 (133) : 6 Rang 169. 
(Plaintiff was held entitled to pre-emption and 
case was remanded.) 

(’07) 5 All L Jour 57 (58). 

(’21) AIR 1921 Cal 177 (178). 

(’08) 35 Cal 618 (619, 620). 

(’041 1 All L Jour 26 (27, 28). 

(’03) 25 All 629 (630). (High Court remanding 
the case on reversal of lower Court’s decree on 



974, 


APPEALS TO THE KING IN COUNCIL. 

Seotion 109 But in Bamchand Manjimal v. Goverdhandas, A. I. B. 1920 Privy Council 

Note 4 86» a case arising under the present Code, in which the question was whether an order 

refusing stay of a suit under Section 19 of the Arbitration Act was final or not, Viscount 
Cave observed : 

*'The question as to what is a final order was considered by the Court of Appeal in Salaman 
V. Warner t (1891) 1 Q. 13. 734, and that decision was followed in the same Court in the case of Bozeon 
y. Altrincham Urban District Council^ (1903) 1 K. B. 547. The effect of those and other judgments 
is that an order is final if it finally disposes of the rights of the parties. The orders now under appeal 
do not finally dispose of those rights but leave them to be determined in the ordinary way.” 

In Ahdul Bahman v. D. K. Cassim and Sons,^ after stating that the decisions 
in I. L. B. 15 Bombay 155 and I. L. B. 17 Allahabad 112 were not applicable to cases 
arising under the i)resont Section, Sir George Lowndes observed : 

**The finality 7nust be a finality in relation to the suit. If after the order the suit is still a 
live suit in which the rights of the parties have still to bo determined no appeal lies against it under 

Section 109 (a) of the Code In their Lordships’ opinion it is impossible to distinguish' 

the present case from that upon which Lord Gave pronounced. The effect of the order from which it 
is here sought to appeal was not to dispose of finally the rights of the parties. It no doubt decided 
an important and even a vital issue in the case but it left the suit alive and provided for its trial 

in the ordinary way For these reasons their Lordships think that the appeal is 

incompetent.” 

The decision of a cardinal point may in many cases finally dispose of the 
rights of tho parties in the suit; but the test to find out whether an order is a final one 
is not whether the i3oint decided thereby is a cardinal one, but whether the rights of 
the parties in thfi suit are finally disposed of by it,^ 

The mere fact that an order decides one issue on the rights of the parties does 
not make it a final order if there are other issues left to be decided later on,^ Where 
an order merely gives a direction as to procedure or whore it does not dispose of the 
suit or proceeding but reserves some further question for further determination, it is 
only an interlocutory and not a final order.*^ 

the point of limitation — The order of remand 
was interlocutory.) 

(’31) AIR 1931 Nag 24 (25) : 27 Nag L B 172. 

(1900) 22 All 405 (407). 

(’09) 4 Ind Cas 459 (400, 462) (Cal). (Order con- 
firming an order of remaud.) 

(’22) AIR 1922 Bom 383 (383) : 47 Bom 106. 

(The word "final” in its ordinary sense explained.) 

(’ll) 9 Ind Cas 183 (187) (Cal). 

(’ll) 10 Ind Cas 439 (440) (Cal). (Order appoint- 
ing a receiver not "final.”) 

(’16) AIR 1915 Cal 624 (625). (Order refusing 
temporary injunction not final.) 

(’ll) 11 Ind Cas 65 (66) (Cal). (Leave to sue in 
forma pauperis refused on the ground of non- 
disclosure of cause of action — Order of refusal 
final.) 

(’96) 1896 Pun Ro No. 12. 

(’17) AIR 1917 Pat 126 (127, 128) : 3 Pat L Jour 
339. 

(’21) AIR 1921 Pat 37 (38) : 6 Pat L Jour 116. 

(Partition suit dismissed after preliminary decree 
— Order of High Court reversing the dismissal is 
in effect a restoration of the preliminary decree 
and is a final order.) 

5 . (’33) AIR 1933 P C 58 (59, 60) : 11 Rang 68 : 

60 Ind App 76 (P C). 

6 . (*33) AIR 1933 P G 58 (60) : 11 Rang 58 : 60 
Ind App 76 (P C). 


(’26) AIR 1926 All 311 (312) : 48 All 329. (Order 
setting aside compromise is interlocutory.) 

(’39) AIR 1939 Oudh 224 (224): 182 Ind Cas 1007 
(1007). 

(*36) AIR 1936 Oudh 205 (205). 

(’.39) AIR 1939 Mad 697 (699). (Order deciding 
rate of interest to be allowed and remanding 
case, not a final order.) 

7 . (’16) AIR 1916 All 243(243, 244):38 All 150(PB). 

(’19) AIR 1919 Mad 893 (894). (Two sets of pro- 
perties — Order of remand deciding as to one set 
of properties and directing trial as to the other 
set— Order not final.) 

(’90) 13 Mad 349 (350). (Several issues including 
that as to adoption — Order holding adoption 
proved and remanding case on other issues— 
Order not final.) 

(’19) AIR 1919 All 31 (32) : 42 All 174. 

(’82) 4 All 288 (240). 

(’01) 23 All 220 (227) ; 28 Ind App 28 (PC). 

8 . (’ll) 9 Ind Cas 183 (188) (Cal). 

(’77) 1 Cal L Rep 354 (858). (Order directing exe- 
cution to proceed not final.) 

(’25) AIR 1925 All 263 (263. 264) : 47 All 836. 
(Refusal by lower Court to set aside an abatement 
— High Court reversing the order and dire' 
cting the lower Court to rehear the application 
for permission to implead the heirs— Order is not 
final.) 



APPEALS 10 IHB KIHG IN COUNCIL 975 

Thus, an order of remand under 0. 41 B. 23, which decides an imiwrtant issue 
hut leaves the suit alive to be tried in the ordinary way, is not a final order." In the 


(’26) AIB 1926 MadTiS (749). (Order bolding the 
suit not to abate as regards settling of scheme is 
not final order.) 

(’24) AIR 1924 Mad 701 (702). (Order refusing to 
interfere in revision with order of lower Court 
restoring suit to file.) 

(’26) AIR 1925 Cal 857 (859, 860). (Compromise 
not recorded and suit ordered to bo proceeded 
with as usual.) 

(’81) 6 Bom 260 (266). (Order in a partnership 
suit for account, refusing to allow the plaintiffs 
to have their accounts taken in particular man- 
ner suggested by themselves.) 

(’02) 6 Cal W N 41 (41). (Order of Court under 
Rr. 615 and 617 of Belchamber’s Rules and 
Orders (2nd Edn.) merely refusing to reopen a 
Registrar’s Report.) 

(’15) AIR 1915 Cal 624 (624). (Order by High 
Court reversing an order refusing to issue a tem- 
porary in junction against execution of mortgage 
decree.) 

(’ll) 10 Ind Cas 439 (440) (Cal). (Order refusing 
the appointment of a receiver in a suit.) 

(’25) AIR 1925 Pat 173 (175). (Refusal to appoint 
a receiver.) 

(’95) 22 Cal 929 (930). (Order refusing to appoint 
a receiver in a suit.) 

9. (’33) AIR 1933 P C 68 (60) : 11 Rang 68 : 60 
Ind App 76 (PC). (And no appeal lies against it 
— Enforcement of this principle involves no 
practical hardship by virtue of Section 109 (c).) 
(’31) AIR 1931 Lah 556 (558, 559). 

(’23) AIR 1923 Bom 39 (40), 

(18) AIR 1918 Nag 193 (194). 

(’34) AIR 1934 All 58 (59, GO) : 56 All 277. 

(’33) AIR 1933 Lah 82 (83). 

(’33) AIR 1933 Bom 260 (261, 262), (Remand on 
decision on merits setting aside plea of limita- 
tion.) 

(’ll) 9 Ind Cas 932 (932) : 33 All 391. (Order of 
remand merely interlocutory.) 

(’08) 11 Oudh Cas 169 (172). (17 All 112 and 15 
Bom 115, Distinguished.) 

(’20) AIR 1920 Oudh 268 (268, 260) : 23 Oudh 
Cas 324. (Order that applicant was competent 
to apply for probate and remanding case for dis- 
posal on merits.) 

(’15) AIR 1915 Mad 423 (4i:3) : 38 Mad 509. 
(Remand on the ground that lower Court took 
erroneous view of pleadings.) 

(’01) 23 All 220 (227) : 28 Ind App 28 (PC). 
(Refusal to set aside cx parte decree — Order set 
aside by High Court and case remanded.) 

(’18) AIR 1918 Cal 878 (878). (Suit dismissed by 
lower Court — High Court setting aside dismissal 
and remanding case.) 

(’88) 1888 Pnri Re No. 66. (Order of remand after 
finding that plaintiff had a cause of action and 
asking lower Court to try the case on the merits.) 
(’04) 1 All L Jour 26 (28). (Order holding that 
lower Court was competent to try the case and 
remanding the case.) 

(’17) AIR 1917 Pat 77 (78, 79). (Do.) 


(’25) AIR 1925 Cal 674(574). (Suit dismissed duo 
to plaintiff’s want of locus standi — Appeal—* 
Prima facie case made out — Case remanded for 
further hearing— Order is not final.) 

(’24) AIR 1924 Lah 671 (579, 680) : 6 Lah 329 
(FB). (Remand of case on theground that plain- 
tiff had locus standi — flatter of procedure can 
never lie treated as the cardinal point of the suit.) 
(’13) 21 Ind Cas 430 (431) (Cal). (Order deciding 
that suit as framed wjis not barred under Sec- 
tion 91 of the Cliota Nagpur Tenancy Act and 
remanding the case for trial.) 

(*15) AIR 1915 Mad 423 (423) : 38 IMa.i 509, 
(Remand on the ground that lower Court took 
erroneous view of pleadings.) 

(’29) AIR 1929 Mad 308 (308, 309). (Scheme suit 
under Section 92 — Trial Court finding temple to 
1)0 private and dismissing suit — High Court on 
appciil finding temple to lie public and remand- 
ing suit.) 

(’09) 31 All 545 (549, 550). (17 All 112 (P C)» 
Distinguished.) 

(’30) AIR 1930 Sind 254 (255) : 123 Ind Cas 231. 
(Do.) 

(’07) 1907 Pun Rc No. 52. 

(’78) 2 All 65 (67). (District Judge re-calling exe- 
cution application to his own file from that of 
the Sub- Judge and dismissing it — High Court 
remanding case for trial by the Sub- Judge.) 

(’24) AIR 1924 Oudh 81 (81, 82). (Order merely 
disposing of a subsidiary issue and remanding 
case.) 

(’19) AIR 1919 All 34 (34) : 42 All 176. (Order 
holding that there was no fraud on the part of 
the mortgagee in the registration so as to render 
the suit on the mortgage liable to dismissal.) 
(’78) 1 All 726 (727). (Order holding that execu- 
tion was not barred and remanding it fur dis- 
posal.) 

(’27) ATR 1927 Pat 363 (368) : 6 Pat 282. (Order 
directing that a compromise decree passed under 
O. 23 R. 3 be set aside and the suit proceeded 
with from the stage at which the compromise 
was filed.) 

(’21) AIR 1921 Lah 203 (204) : 2 Lah 106. (Dis- 
missal of suit as wrongly framed— Order setting 
aside dismissal and remanding case.) 

(’16) AIR 1916 Oudh 242 (243) : 19 Oudh Cas 36. 
(Question of limitation and estoppel decided 
without evidence — Decision reversed and re- 
manded for taking evidence— Order is not final.) 
(’98) 2 Cal W N ccci. 

(’25) AIR 1925 Nag 349 (349, 350) : 22 Nag L R 
132. 

(’39) AIB 1939 Oudh 224 (224): 182 Ind Cas 1007 
(1007). 

(’3f>) AIR 1930 Mad 311 (311). 

(’39) AIR 1939 Mad 697 (699). 

(’39) AIB 1939 Mad 95 (95). (Butquestion of juris- 
diction being of general importance case Jield fit 
to be certified under clause (c).) 

[See also (’36) AIR 1936 Oudh 205 (205). (Order 
under 0. 41 B. 25.) 


SeotioD 109 
Note i 
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' SaiOtiOD 109 undermentioned decision,**’ the Bangoon High Court has, however, proceeded on the 
Mote 4 view that a “final order" within the meaning of this Section need not completely 
dispose of the suit and an appellate order of remand may also under certain circum- 
stances be a “final order." In that case, the Appellate Court held that a certain award 
was not binding on the persons against whom it had been set up and remanded the 
case to the lower Court for the investigation of their claims. It was held that this was 
a “final order" as it finally disposed of the rights of such persons to prosecute their 
claims in the suit. Beliance was placed upon the decisions of the Privy Council in 
Bahimbhoy v. Turner and Saiyid Mumhar Hussain v. Bodha Bibi alx)ve referred 
to. The decisions of the Privy Council in Bamchand Manjimal v. Goverdhandas and 
Abdul Bahman v. D. K. Cassim and Sons were distinguished on the ground that in 
neither case did the order dispose of any question affecting the substantive rights or 
liabilities of the parties in any way. An order granting leave to sue in forma pauperis^^ 
or refusing leave to appeal in forma pauperis^^ is a mere matter of procedure not 
finally deciding any rights of the parties and is not a “final order." An order extending 
the time for presenting an appeal under Section 5 of the Limitation Act^^ or an order 
granting a review for re-hearing an appeaP^ or an order rejecting an application made 
by the legal representatives of a deceased party to be brought on record^^ or an order 
refusing to interfere in revision with an order of the lower Court allowing a co-decree- 
holder to join in executing the decree^^ or an order directing the lower Court to proceed 
with the execution and determine the questions in dispute in execution, are all 
interlocutory orders and are not appealable under this Section. 

See also the undermentioned cases.^^ 

It has been held by the High Court of Allahabad^® that where an application 
to set aside an ex parte decree is rejected and on appeal the order is set aside, the 
appellate order is a “final order" within this Section inasmuch as such order finally 
terminates the proceeding for setting aside the ex parte decree. 

It has been seen in Note 6 to Section 2 (2) that a decision that a suit is not 
barred by res judicata or by limitation or in other like manner, is not a decision on 
any substantive rights of the parties. Such an order will, however, be a “final order" 
where the question as to bar by res judicata or limitation disposes of the rights of the 
parties in the suit.^® 


(’35) 158 Ind Gas 1117 (1118) (Lah). 

(’36) 38 Pun L B 112 (112). (Order remanding 
execution proceeding.)] 

[But see (’33) AIR 1933 Bom 251 (251, 252). 
(Order under 0. 41 B. 25 is not * ’final” order.)] 

10 . (’38) AIR 1938 Bang 333 (334, 335) : 1938 
Bang L B 330. 

11 . (’03) 8 Cal W N 296 (297). 

12 . (’27) AIR 1927 Pat 175 (176) : 6 Pat 67. 

(’32) AIR 1982 Bang 192 (192) : 10 Bang 504. 
(’25) AIR 1925 Oudh 548 (549). 

13 . (’26) AIR 1926 Pat 102(102). (Order refusing 
extension and dismissing appeal is appealable to 
Privy Council as a ’’decree passed on appeal”.) 
[See also (’36) AIR 1936 Oudh 110 (112): II Luck 

590. (Order refusing to excuse delay under S. 5, 
Limitation Act, and rejecting appeal as time 
barred is not final order.)] 

14 . (*28) AIR 1923 Mad 57 (57). 

(*32) AIR 1932 All 318 (318) : 54 All 401. 

15 . (’14) AIR 1914 Bom 6 (8) : 38 Bom 421. 

16 . (*22) AIR 1922 Pat 611 (613). (It is a mere 


matter of procedure.) 

17 . (’19) AIR1919Pat383(383):4PatLJour461. 

18 . (’37) AIR 1937 All 566 (567). (Second appeal 
rejected and dismissed for want of i)ro6ecution — 
Application for restoration also dismissed -- 
Application for leave to appeal from order dis- 
missing application — No cardinal point decided, 
nor rights of parties adjudicated upon in that 
order — Held order was not final.) 

(’85) AIR 1935 Lah 458 (459). (Order hold- 
ing document excluded by lower Court admis- 
sible and remanding suit — Order not final.) 

(’38) AIR 1938 Oudh 107 (110) : 14 Luck 13. 
(Order dismissing an appeal as premature can- 
not be said to bo a final order within the mean- 
ing of Section 109.) 

19 . (’S3) AIR 1933 All 15 (17) : 54 All 941. 
(Final order need not be in suit, it may be made 
in a proceeding arising out of a suit.) 

20. (’19) AIR 1919 Oudh 256(257) : 21 Oudh Cas 
336. (Limitation.) 

(’21) AIR 1921 Cal 177 (178). (Res judicata.) 
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6. Ordep passed on appeal.” — An order cannot be deemed to have been 8eotieil.lO0 
passed "on appeal” unless it is an order by a superior Court reversing, modifying or . Note ^ 
confirming the brder of an inferior Court.^ Two essentials must exist : — (a) the 
relationship of superior and inferior Court and (b) the power in the superior Court to 
teview, affirm or modify, the decision of the inferior Court.* Again, the words “final order 
passed on appeal” are not equivalent to "final order passed in tlio exercise of final 
appellate jurisdiction” but imply orders disposing of an apixsal at the hearing.* 

Illustrations 

1. A applies to the High Court to review its decision in an appeal before it. The High Court 
passes an order refusing the application for review. The order is not one “passed on appeal.”* The 
reason is that the High Court is not asked to deal with any order of an inferior Court.* Nor does it 
dispose of the appeal at the hearing. Similarly an order of the High Court refusing stay of execution 
of his appellate decree® or an order refusing an application for restoration of an appeal disin ssed for 
default^ or an order rejecting an application for amendment of an appellate decree** is not an order 
passed on appeal. 

2. A applies to the High Court to pass a final decree according to the preliminary decree of the 
Privy Council. The order of the High Court on such application is not one “passed on appeal.”® 

3. A applies to the High Court for leave to appeal in forma pauperis and the same is dismissed. 

He subsequently files another application to be allowed to deposit the court-fees and that is also 
dismissed. The last order of dismissal is not an order “passed on appeal.”!® The reason is that the 
appeal not having been admitted at all, the order in question could not bo one passed “on appeal.” 

On the same principle as that mentioned in the last illustration, it has been 
held that an order rejecting an appeal for failure to furnish security for costs under 

0. 41 E. 10 is not an order passed *on appeaP.^^ There is however a conflict of opinion 
whether an order refusing to admit an appeal after tlio period of limitation under 
Section 5 of the .Limitation Act is an order passed ‘on appeal'. According to the Bombay 
High Court and the Chief Court of Oudh such an order is not one passed on appeal. 

The Calcutta^^ and Patna^^ High Courts and the Punjab Chief Court^® have held that 
the order is one passed on appeal within the meaning of clause (a) of Section 109. 

(’09) 4 Ind Cas 459 (400, 4G2) (Cal). neces-sarily not the same as the latter.) 

(’15) AIR 1915 Cal 010 (GIO). (Setting aside dis- 4. (’14) AIR 1914 Oudh 41 (42): 10 Oudh Cas 264. 

missal of suit for default.) (’08) 10 Suth W R 1 (3) (b’B). 

(’24) AIR 1924 All 119 (121) : 45 All 741. (Order (’00) 0 Suth W R Miscj 102 (103). 
holding that application uiiuor 0. 34 R. 0 is not 5. (’ll) 9 Ind Cas 183 (186) (Cal), 
statuto barred.) (’H) 1® (445) (Cal). 

(*27) AIR 1927 Bang 20 (27) : 4 Rang 265. (Appeal 7, (’17) AIR 1917 All 313 (313). 

to High Court dismissed as barred by limitation (’33) AIR 1933 All 453 (453). 

— Leave granted.) (’24) AIR 1924 Rang 208 (208). 

Note 5 (’37) AIR 1937 All 566 (566, 567). (Though it 

1. (’ll) 10 Ind Cas 444 (445) (Cal). would bo an order passed in the exercise of 

(’25) AIR 1926 Mad 243 (243, 244). (Order of the appellate jurisdiction.) 

High Court on the insolvency side on appeal is 8. (’03) 30 Cal 679 (681). 

order on appeal under Cl. S9, Letters Patent.) 9. (’25) AIR 1925 Mad 187 (187). 

2. (’ll) 11 Ind Cas 65 (65) (Cal). (’32) AIR 1932 Bom 90 (91 to 93) : 55 785. 

(’ll) 9 Ind Cas 183 (185 to 187) (Cal). (In pursuance of Privy Council decree High Court 

3. (’14) AIR 1914 Oudh 41 (42) : 16 Oudh Cas 264 . takes accounts and passes a decree— High Court 

(Order passed on application for review by decree not one made on appeal.) 

Appellate Court is not “a final order passed on 10, (’19) AIR 1919 All 331 (331). 

appeal.’’) U. (’10) 5 Ind Cas 940 (941) : 13 Oudh Cas 59. 

(’33) AIR 1933 Lah 690 (691) ; 14 Lah 609. (Dis- [But see (’32) AIR 1932 All 312 (314) : 54 AU 
missal of appeal as having abated is final order 390. (5 Ind Cas 940, Disapproved.)] 
on appeal.) 12. (’08) 32 Bom 108 (109). 

(’32) AIR 1982 All 318 (318) : 54 All 401. (’36) AIR 1936 Oudh 110 (112) : 11 Luck 599. 

(*36) AIR 1936 Pat 465 (467): 15 Pat 659. (There 13. (’21) AIR 1921 Cal 415 (416). (32 Bom 108, 

is vast difference between an order made or a Distinguished.) . . 

judgment passed on the appellate side of a Court 14. (’26) AIR 1926 Pat 102 (102). (Obiter.) 

and the final order passed on appeal— The latter 15. (’17) AIR 1917 Lah 448 (448). 

may be included in the former but the former is [See also (’27) AIR 1927 Rang 20(27): 4 Rang 265. J 

30PC. 62. 
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%b^ 109 There is also a conflict of decisions as to whether an order passed by the High 

MotiM S**7 Court in the exercise of its powers of revision under Section 115 of the Code or in the 
exercise of its powers of superintendence under Section 15 of the High Courts Act, 1861, 
(24 & 26 Viet., C. 104) is one passed on appeal. The High Courts of Allahabad and 
Patna and the Judicial Commissioner'a Court of Peshawar have held that it is not,^^ 
while the Calcutta High Court has held that it is.^^ 


Sa. Whether appeal to PrlTy Council lies against appellate order from 
which no second appeal lies* — The provisions of the Code which preclude a further 
appeal from various appellate orders deal with internal appeals in British India and 
do not affect the maintainability of an appeal to the Privy Council against such 
orders.^ Thus, an order passed by the High Court in appeal from one of the appealable 
orders specified in Section 104 sub-section 1 ante will be open to appeal to the Privy 
Council (notwithstanding the provisions of Section 104 sub-section 2) if the require- 
ments of this Section and Section 110 as to valuation etc. are satisfied.^ 

The decision of the High Court on appeal from an order of the District Court 
which under Section 4, sub-section 2 of the Provincial Insolvency Act is 'final' subject 
to the right of appeal to the High Court under Section 75 of the Act, can be appealed 
against to the Privy Council. The reason is that when a right of appeal is given to one 
of the ordinary Courts of the country, the procedure, orders and decrees of that Court 
will be governed by the ordinary rules of the Civil Procedure Code.* 

6* **Any other Court of final appellate jurisdiotion." — Suppose a "final 
order" is passed by a District Court on appeal and that no second appeal lies from such 
order. Is the order to be treated as an order of a Court of final appellate jurisdiction 
within the meaning of clause (a)? In Official Beceiver^ Madura v. Kuppuswami Chettiar^ 
it was held by the Madras High Court that an order passed by the District Court on 
appeal under Section 75 of the Provincial Insolvency Act was not the order of a Court 
of final appellate jurisdiction within the meaning of clause (a) of this Section. The decision 
proceeds on the ground that the expression "appellate jurisdiction" includes revisional 
jurisdiction and inasmuch as the order of the District Court was subject to the revi- 
sional jurisdiction of the High Court, the District Court cannot be considered to be a 
Court of final appellate jurisdiction. In Saadatmand Khan v. Phul Kuar^ however, a 
direct appeal from an appellate order of a District Court was entertained and disposed 
of by the Privy Council. But this decision was distinguished by the Madras High Court 
in the above case on the ground that the mere fact that an appeal is heard by the 
Privy Council does not amount to a ruling that such appeal is maintainable. 


7* Orders passed by the High Court in the exercise of original civil 
jurisdiotion. — See commentary on Glauses 15 and 40 of the Letters Patent. 


16. (’26) AIR 1926 All 202 (202, 208) : 48 All 226. 
(’34) AIR 1934 All 198 (201). 

(’36) AIR 1936 Pat 465 (468) : 15 Pat 659. 

(’39) AIR 1939 Pesh 26 (27). 

17. (’ll) 9 Ind Cas 188 (186, 187) (Gal). 

(*74) 21 Suth W R 263 (264). (Order made under 
Bection 15 of High Courts Act.) 

(’ll) 11 Ind Cas 65 (65) (Cal). 

Note 5a 

1. (’12) 16 Ind Gas 2 (3) : 15 Oudh Gas 65. 

(’34) AIR 1984 Oudh 291 (292). 

(’24) AIR 1924 P G 95 (100) : 51 Ind App 72: 51 
Cal 861 : 20 Nag L R 83 (PC). 


2. (’13) 19 Ind Gas 296 (800): 40 Ind App 140: 40 
Cal 635 (PC). 

(’24) AIR 1924 P G 95 (100) : 51 Ind App 72 ; 51 
Cal 861 : 20 Nag L R 88 (P C). 

(’34) AIR 1934 Oudh 291 (292). 

3. (’34) AIR 1934 P C 81 (82) : 61 Ind App 158 : 
12 Rang 194 (PC). (AIR 1916 PC 21, Followed.) 
[See also (’87) AIR 1937 Mad 980 (931).] 

Note 6 

1. (’87) AIR 1937 Mad 980 (982, 984). 

2. (’98) 20 All 412 (418): 25 Ind App 146 (PC). 
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8t Iiinltotlont^-^Under Article 179| Schedule I of the Limitation Act, 1908, the 
time prescribed for an application for leave to appeal to the Privy Council is ninety 
days from the date of the decree or order appealed from.^ There was a conflict of 
opinion as to whether Sections 5 and 12 of the Limitation Act could be applied to such 
applications.^ Under the Limitation Act of 1908, those Sections have been made 
applicable to such applications^ and the decisions under the Act of 1877 to the contrary 
are no longer law.^ 

A single application cannot be filed for leave to appeal in two separate suits and 
appeals ; where one such application is filed it is not open to the party to file another 
application out of time, though he can amend the former by confining the prayY)r for a 
certificate to one of the cases.^ 

9. Prerogative of the Crown. — See Section 112, in/ra. 

10. Certificate of fitnese — Clause (o). — This Section must bo read with 
Order 45 Buie 3. 

There are two kinds of certificates — 

(1) In a case coming under clauses (a) and (b) of Section 109, a certificate that, 
as regards amount or value and nature, the case fulfils the requirements of 
Section 110. 

(2) In a case coming under clause (c), that it is otherwise a fit one for appeal to Ilis 
Majesty in Council. 

It is not necessary that an order, in order to be appealable under this clause, 
should be a final one. Any decree or order, whether coming under clauses (a) and (b) 
or not, is appealable under this clause if it is certified to bo a fit one for appeal.^ 
Thus, even an interlocutory order may be appealable if there are questions fit for a 
certificate,* though Courts will hesitate to grant leave if it should involve needless 
expense at that stago.'^ 

This clause is intended to meet special cases such as those in which the point 
in dispute is not measurable in money though it may be of great public or private 
importance^ and the grant of a certificate is in the discretion of the Court ; but it must 

Note 8 

1. Sec Art. 179 of Scb.Iof the Indian Limitation 
Act of 1908. 

(’32) AIR 1932 Cal 687 (687, 688) : 69 Cal 261, 

(Time runs from date of judgmcnt->S. 6, Limi- 
tation Act, can bo applied.) 

2. (’06) 28 All 391 (392, 393). (Ss. 5 and 12 not 
applicable — 1 All 644 and 16 All 14, Followed.) 

(’96) 19 Bom 301 (302). (Se^^. 12 not applicable.) 

’92) 16 Mad 169 (169). (Do.) 

*09) 3 Ind Cas 400 (401) (Cal). (Applicable.) 

3. (’14) AIR 1914 Cal 679 (680, 681) ; 42 Cal 35. 

(It is within the legislative powers of the Gov- 
ernment of India to make S. 12 of Limitation 
Act applicable to applications forleavo to appeal 
to Privy Council.) 

(’22) AIR 1922 Pat 265 (266) : 1 Pat 429. (Time 
for obtaining copy of judgment canbeexcludcsd.) 

(*26) AIR 1925 Sind 60(60.61): 17 Sind L R806. 

(Time for obtaining copy of judgment not to be 
excluded — AIR 1922 Pat 266 distinguished on the 
ground of practice of that Court.) 

4 . iSce (’15) AIR 1916 All 836(886) : 88 All 82.] 

5. (’82) AIR 1982 Lah 441 (442). 


Note 10 

1. (’19) AIR 1919 Oudh 7 (8). (Leave should be 
sparingly granted.) 

(’02) 24 All 174 (178) ; 29 Ind App 40 (PC). 

(’06) 10 Cal W N 7 (8) (PC). (Omission to certify 
— Appeal incompetent.) 

2. (’22) AIR 1922 Cal 130 (133). 

(’ll) 10 Ind Cas 444 (446) (Cal). (Order refusing 
to stay execution.) 

(*16) AIR 1916 Cal 624 (625). (Order granting 
temporary injunction against execution of mort- 
gage decree.) 

(’27) AIR 1927 Cal 481 (483, 488). (Order remoy- 
ing a receiver appointed in suit under S. 92, Civil 
Procedure Code.) 

(’37) AIR 1937 Sind 217 (217). 

3. (’10) 8 Ind Cas 1189 (1190) (Rang). 

[Sec also (*32) AIR 1932 Rang 137 (188, 139) : 
10 Rang 336. (Remand for findings — Prema- 
ture at that stage for certificate.)] 

4 . (’84) AIR 1984 Lah 515 (516). (AIR 1921 P C 
26, Followed.) 

(’37) AIR 1937 All 167 (168). 
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be judicially exercised* and sparingly used,* .It is, however, not final and js open to 
review by the Privy Council, if necessary/ Nor does the mere assent of the respondent 
to an appeal justify the grant of an erroneous certificate.* 

The test to determine whether a case is a fit one to be certified under this 
is to see whether the point involved is of great public or private importance^ or is of 
such a nature that a decision thereon might result in a precedent governing numerous 


5. (’ll) 10 Ind Cas 444 (445) (Cal). 

(’ll) 10 Ind Cas 439 (440) (Cal). 

(’16) AIR 1916 Cal 624 (625). 

(’87) AIR 1937 All 167 (168). 

6. (’ll) 10 Ind Gas 444 (445) (Cal). 

(’88) AIR 1938 AU 4 (6) : 54 All 459; (28 All 227. 
Followed). 

(’27) AIB 1927 Pat m (869) : 6 Pat 282. 

(’38) AIR 1988 Oudh 894 (895). (Appeal prima 
facie falling under S. 109 (a) will not ordinarily 
be converted into one under S. 109 (c) merely 
because it fails to reach money value required by 
Section 110.) 

7 . (’01) 28 All 416 (420): 28 Ind App 182 {VC). 
(*01) 23 All 227 (231, 232): 28 Ind App 11 (PC). 

8. (’01) 23 All 227 (232) : 28 Ind App 11 (PC). 
(’82) AIB 1932 Bang 189(190): 10 Bang 499. (Non- 

opposition immaterial>-Duty of Court to be satis- 
fied as to right of appeal.) 

(’01) 23 AU 220 (227) : 28 Ind App 28 (PC). 

9. (’01) 23 All 227 (231) : 28 Ind App 11 (PC). 
(*88) AIR 1933 Bom 260 (262). 

(’83) AIB 1938 All 4 (6, 7): 54 All 469. (The case 
involved matters of principle and of importance 
to Hindu community — Case certified.) 

(’38) AIB 1988 All 8 (10): 64 All 431. (Appeal to 
Privy Council in cases of questions of law of 
importance may be justified — Ca.se certified.) 
(’84) AIB 1934 .\11 58(60):56 All 277. (Not certified.) 
(’34) AIR 1934 Pat 664 (565). (Substantial ques- 
tion of law not sufiicieiit — Litigation should not 
be made oppressively expensive.) 

’32) AIR 1932 Bom 218 (221). (Obiter.) 

’23) AIR 1923 Rang 71 (73): 11 Low Bur Bui 335. 
(The decision as to doctrine of *lis pendens’ is 
not of general interest.) 

(’28) AIR 1923 Mad 602 (603). (Question of no 
general interest — Leave granted iu another case 
on same question — No ground for leave — 5 Ind 
Cas 588 not followed.) 

(’16) AIB 1916 Mad 686 (687). 

(’14) AIB 1914 Mad 140 (140). 

(*17) AIR 1917 All 93 (98). (Construction of a will 
— Not of general public importance — 28 AU 488 
(PC), Distinguished.) 

(’27) AIB 1927 Bang 20 (27): 4 Bang 265. (Ques- 
tion affecting period of limitation for appeals to 
a Bench from the judgment of the original side 
of Rangoon High Court^Certificate granted.) 
(’27) AIB 1927 Lah 181 (182): 8 Lah 269. (Case 
under S. 66-A (2) of Income-tax Act of 1922— 
Case not certified.) 

(’80) AIR 1980 Lah 109 (110). (Do— Not of gene- 
ral or public importance.) 

(’29) AIB 1929 Nag 265 (266). (Question when 
debt becomes bad debt under the Income-tax Act 
is one of great importance to commercial pubUc.) 


(’29) AIB 1929 Nag 886 (887). (In this case ques- 
tion under Income-tax Act was not of public 
importance.) 

(’21) AIR 1921 PC 25 (26) : 44 Mad 293 ; 48 Ind 
App 81 (PC). (Clause (c) contemplates cases such 
as those relating to religious rights and cere- 
monies, to caste and family rights or such mat- 
ters as the reduction of the capital of companies, 
as well as questions of wide public importance in 
which the subject-matter in dispute cannot be 
reduced into actual terms of money.) 

(’ll) 10 Ind Cas 444 (446) (Cal). 

(’35) AIB 1985 AU 424 (424). 

(’35) AIR 1936 AU 464(466). (Case under S. 66A, 
Income-tax Act of 1922 — Question whether 
income received as maintenance allowance is 
taxable — Case held to be fit one for appeal to 
Privy Council.) 

(’35) AIR 1935 Rang 113 (115) : 13 Rang 123. 
(Case involving determination of rights of large 
body of persons with regard to management of 
mosque— Question of construction of trust deed 
also involved — Leave granted.) 

(’33) AIR 1933 Lah 637 (638). (Income-tax Act 
(11 of 1922), S. 66-A — AU questions referred to 
High Court answered in favour of assessee — 
Commissioner not allowed to support assessment 
on other grounds — Case is not one fit for appeal.) 
(’36) AIR 1936 Pat 465 (468): 15 Pat 659. (Appli- 
cation under O. 21 R. 100 in anticipation of 
delivery of possession — Court dccidiug it under 
Rr. 99 and 101 of 0. 21 — Held, case did not 
raise any question of great public or private 
importance.) 

(’36) AIR 1936 Rang 65 (65, 66) : 14 Bang 86. 
(Question whether accession to mortgaged pro- 
perty within meaning of S. 70, T. P. Act, means 
accession by mortgagor or his representative or 
accession by any one whatsoever, held to be 
question of great public importance.) 

(’36) AIR 1986 Sind 68 (69). (Reference by Income- 
tax Officer as to whether interest paid to partner 
on capital borrowed is allowable as deduction 
from profits earned is not of great pubUc or pri- 
vate importance.) 

(’37) AIR 1937 Sind 217 (218). (Question whether 
certain tribal Chief residing within British ter- 
ritory is Ruling Chief under Ss. 84 and 87, Civil 
P. C., is not of importance.) 

(’89) AIR 1989 Pat 564 (565) : 1939 Pat W N 841 
(848). (Refusal by trial Court to dispose of cer- 
tain issues before going into merits — Dismissal 
of revision petition — Order refusing to interfere 
in revision does not raise any point of impor- 
tance or difficulty.) 

(’89) AIR 1989 Oudh 224 (225): 182 Ind Cas 1007 
(1007.) 
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eases^^ or 'whether there are any other exceptional circumstances justifying the grant 
of a certificjate,'^ as for example where there are several suits in which the sjime 
question is involved and the grant of a certificate in some only of those cases would 
result in contradictory decrees.^* Even the fact that a point is of general importance is 
not enough to support the grant of a certificate under this clause if it has been settled 
by the Privy Council,'^ or by a Full Bench of the High Court concerned.^* Another 
consideration which the Court must keep in view in granting the certificate is that 
litigation is not made oppressively expensive and the elucidation of the real issues in 
the case by a trial of the suit is not unduly postponed or delayed.^^ 

A question will be one of public importance if it affects not merely the parties 
to the case^® but also large bodies of persons or communities.^^ The mere existence of a 
substantial question of law is not sufficient.^^ A question of private importan’ie means 
private importance to both parties to the litigation and not merely to one of thein.^® 
But the fact that the question raised affects third parties is no ground of fitness.^" 

The following questions have been held to be of public importance : — 

(1) Bight of procession claimed by Mahomedans against Hindus.^^ 


10. (’28) AIR 1928 Mad 282 (288. 284). (Private 
importance means private importance to ‘’both” 
parties to litigation.) 

(’18) 21 Ind Gas 783 (789) (Bom). (Sait for money 
—Result of suit of no importance to others — 
No certificate granted.) 

(’28) AIR 1923 Mad 125 (126). 

(’72) 9 Beng L R 423 (425). (Suit for less than 
Rs. 10,000 — Decision likely to govern other 
suits contemplated.) 

(’22) AIR 1922 Mad 84 (35). (Interpretation of 
Section 12 of the Madras Estates Land Act.) 
(’23) AIR 1923 Cal 451 (458). 

(’24) AIR 1924 Oudh 81 (88). 

(’39) AIR 1939 Mad 95 (96). (Question whether 
jurisdiction of Civil Court barred under Sea 
Customs Act — Question awaiting decision in 
other suits pending in the province.) 

(’36) AIR 1930 Rang 65 (65, 66) ; 14 Rang 86. 
[See also (’32) AIR 1932 Bom 218 (221). (Appli- 
cation under Cl. 15, Letters Patent (Bombay).) ] 

11. [See (’29) AIR 1929 Oudh 243 (244). (Under 
0. 45 R. 3, Civil Procedure Code.)] 

12. (’19) AIR 1919 Cal 118 (119, 120). 

(’10) 5 Ind Cas 583 (584) (All). 

(’15) AIR 1915 All 129 (130); 37 All 124. (Two 
appeals arising out of same suit.) 

(’85) 11 Cal 740 (745). 

For other cases of exceptional circumstances in 
which leave can be granted see also the following 
cases : 

(’19) AIR 1919 Oudh 7 (8). (Where two Judges of 
the High Court have arrived at diametrically 
opposite conclusions on the vital question on 
which the suit should be decided.) 

(’24) AIR 1924 Pat 468(470,471). (Reversal based 
on evidence not before lower Court — Procedure 
unusual — Value involved very large.) 

13 . (’29) AIR 1929 All 839 (340, 841). (Question 
of cow sacrifice.) 

(’29) AIR 1929 Mad 780 (781). 

(’26) 92 Ind Cas 1018 (1015) (All). 

See also Section 110 Note 17. 


14 . (’28) AIR 1928 Mad 448 (450). 

(’18) 18 Ind Cas 805 (806) (All). (Certificate granted 
— The judgment of the Full Bench was not 
unanimous.) 

(’37) AIR 1937 Sind 217 (218). (The fact that aFull 
Bench decision of one High Court differs from a 
decision of a Full Bench of another High Court 
is not in itself sufiiciont ground to make a case 
a fit one for appeal to the Privy Council under 
the provisions of B. 109 (c), C. P. C.) 

See also Section 110 Note 17. 

[See also (’36) AIR 1986 Pesh 194 (195). (No 
inconsistency in rulings of Court — Different 
High Courts holding divergent views regarding 
similar matters is no ground for certifying case 
as fit one for appeal to Privy Council.) 

15 . (’36) AIR 1936 Mad 311 (313). 

(’34) AIR 1934 Pat 564 (565). 

16. ('21) AIR 1921 Oudh 30 (31). (Exercise of 
discretion under S. 90, Evidence Act — No sub- 
stantial question of law involved.) 

17. (*23) AIR 1923 Nag 272 (272). 

(’30) AIR 1930 Njig 91 (92) : 12 Nag L R 170. 
(AIR 1921 P G 25, Followed.) 

(’18) 23 Ind Cas 793 (793) ; 7 Sind I* R 92. (Or 
threatens the religious or civil rights of any class 
of community.) 

(’27) AIR 1927 Nag 63 (64). (Inheritance of “Lawa- 
jama ” in Berar — Whether governed by Inam 
Rules or by Law of Pensions is a question of 
public importance.) 

(’28) AIR 1928 All 220 (221) ; 60 All 640. 

(’28) AIR 1928 Rang 187 (187) : 6 Rang 43. 

18. (’31) AIR 1931 Mad 642 (643,644).(Substan. 
tial question of law of some difficulty — Not suffi- 
cient in absence of general and public importance.) 
(’21) AIR 1921 Pat 33 (34) ; 6 Pat L Jour 125. 
(’34) AIR 1984 Pat 564 (665). 

19. (’23) AIR 1923 Mad 232 (234). 

(’24) AIR 1924 Mad 231 (281, 282). (Disputes 
about temples— Certificate was granted.) 

(’22) AIR 1922 Mad 84 (35). 

20 . (’29) AIR 1929 Mad 696 (698). 

21 . (’80) AIR 1980 All 121 (122) ; 52 All 829. 
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(2) Construction of an agreement between two rival temples affecting rights of great 

importance.^^ 

(3) The nature of the constitution of a community and whether the constitution 

amounts to a trust.^^ 

(4) The nature of the resolution to be passed by a company for the alteration of its 

memorandum of association.^^ 

(6) Whether certain kinds of permanent tenure in Malabar carry with them the 
incident of forfeiture on alienation.^^ 

(6) The extent of control acquired by one who has built a Parsi Fire Temple.*® 

(7) T|ie status and legal position of one who has collected the debts of a deceased 

person in relation to the beneficiaries and others by virtue of his holding a 
succession certificate.*^ 

(8) The necessity or otherwise for registration of documents containing an option of 

re-purchase.*® 

(9) The burden of proof of family necessity for a debt contracted by the manager of 

joint Hindu family and the liability of the mortgagor’s share alone for such debts.*® 

(10) Whether the fraud of the mortgagor alone in registration proceedings would affect 

the mortgagee’s right of suit.®® 

(11) Whether a suit by a Hindu widow is one of a representative character.®^ 

(12) The form of ritual in an important public temple.®* 

(18) The question of jurisdiction of a Civil Court.®® 

(14) The question whether in a suit for partition, the value for purposes of appeal to 
the Privy Council is the value of the entire property or the value of the share 
claimed.®^ 

The questions raised in the following cases were held not suiiiciont to justify the 
grant of a certificate under this clause : — 

(1) Where it would not be right to call upon a party whose financial interest in the 

matter is too small to incur the risk of the costs of the appeal.®® 

(2) Where the question is merely a matter of practice, such as an order for the 

inspection of documents.®® 

(3) Where the question is merely the sufiBciency of evidence in proof of a particular 

fact®^ or where the case merely rests upon evidence and there are concurrent 
findings of fact,®® 

(4) Whether the non- joinder of certain parties is fatal to the suit or appeal.®® 


22. (’24) AIR 1924 Mad 231 (232). 

23 . (’28) AIR 1928 Nag 202 (203). 

24 . (’03 27 Bom 416 (418). 

25 . (’28 AIR 1923 Mad 443 (444). 

26 . (*05 6 Bom L R 286 (287). 

27. (’16 AIR 1916 All 253 (253) : 38 All 188. 

28. (’27) AIR 1927 Bom 19 (20, 21) : 60 Bom 753. 

29. (’13) 18 Ind Gas 305 (805, 806) (All). 

30. (’19 AIR 1919 All 84 (85) : 42 All 176. 

31. (’84 AIR 1984 All 198 (201). 

32. (’39) AIR 1939 Mad 847 (848): 1939 Mad WN 
816 (817). 

33 . (’39) AIR 1989 Mad 96 (95). 

34 . (’35) AIR 1985 Pat 266 (267). 

35 . (’23) AIR 1923 Mad 282 (283, 284). 

(’09) 8 Iiid Gas 786 (787) (Gal). 

36. (’72) 9 Bom H G R 898 (401, 402). 


37. (’19) AIR 1919 All 97 (98). 

(’29) AIR 1929 Nag 85 (87). (Pure questions of 
fact alone — No leave.) 

38. (’16) AIR 1916 Lah 87 (88) : 1916 Pun Re 
No. 64. 

(’01) 28 Gal 190 (194). 

(’96) 20 Bom 699 (702, 703). 

(’89) 16 Gal 768 (765) ; 16 Ind App 125 (P G). 
(’91) 18 Gal 23 (30) : 17 Ind App 122 (P G). 

(’02) 25 Mad 215 (219, 220) : 29 Ind App 88 (PG). 
(’01) 24 All 174 (177, 178) ; 29 Ind App 40 (P G). 
(Special leave to appeal, when granted.) 

(’05) 1905 Pun Re No. 69. 

(1900) 1900 Pun Re No. 61. (Applicant contended 
there was no bid, no sale, no deposit under 
S. 806, G. P. Gode(1882).) 

[See (’90) 17 Gal 246 (249) (P G).] 

39. (’19) AIR 1919 All 104 (104). 
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(5) Whether a valid acknowledgment was given for the purpose of Article 1 of 

Schedule I of the Stamp Act.^" 

(6) Where the discretion of the High Court was properly exercised in refusing to 

excuse the delay of the appellant.'*^ 

(7) The right of a party to open windows in a loft."*® 

(8) Whether a suit to sot aside a fraudulent decree could bo brought by a person not 

a party to the decree.'*^ 

(9) Whether a suit is maintainable to set aside a decree on the ground that it was 

obtained by perjured evidence.'** 

(10) Whether a certain interpretation of a decree by a Court operates as rec judicata 

between the parties.'*® 

(11) Whether a receiver should bo appointed in a particular case.^® 

(12) Failure to record reasons for gmnting a review.'*^ 

(13) The construction of a Section of an Act (the Tenancy Act) not directly affecting 

persons other than the parties.^** 

(14) An order reversing the decision of the lower Court refusing to sot aside a dismissal 

for default.**** 

(15) The dismissal of an appeal in a suit for defamation.®** 

(16) The interpretation of a document which is not of general or public importance.®^ 

See also the undermentioned case8®“ whore it was hold that the case was not a fit 
one for appeal to the Privy Council. 

In the case of orders suspending advocates from practice, the practice of the 
Allahabad High Court has been to grant leave to appeal under clause (c).®^ 

Hi Form of certificate. — See Order 45 Buie 3. 


12. Appeal to the Privy Council in criminal oases. The Privy Council 
does not sit as a Court of Criminal Appeal and will not entertain a criminal appeal 
unless there is disregard of a form of legal procedure or of some violation of the principles 


40 . (’24) AIR 1924 Mad 610 (G17). 

41 . (’21) AIR 1921 Gal 94 (96). 

42 . (’29) AIR 1929 Rom 341 (343) : 53 Bom 552. 

43 . (’12) 14 Ind Gas 626 (626) (Rang). 

44 . (’20) AIR 1920 Pat 119 (121). 

45 . (’ll) 8 Ind Gas 485 (485) (All). 

46 . (’ll) 10 Ind Gas 439 (441) (Gal). 

(’33) AIR 1933 Pat 293 (295) : 12 Pat 723. 

47 . (1900) 27 Gal 333 (335) : 27 Ind App 79 (PG). 

48 . (’21) AIR 1921 Pat 33 (34): 6 Pat L Jour 125. 

49 . (’14) AIR 1914 Oudh 223 (225). 

50 . (’28) AIR 1928 Rang 187 (188) : 6 Rang 43. 
(Suit was against District Council.) 

51 . (’34) AIR 1934 All 68 (60) : 66 All 277. 
(Interpretation was held not to be of general or 
public importance.) 

52 . (’S9)AIR19d9Pe8h26 (27). (An order setting 
aside an execution sale on consideration of facts.) 

('36) AIR 1986 Mad 811 (812). (Whether 0. 1 
R. 8, 0. P. 0., can be so interpret as to permit 
of joinder of causes of action when such joinder 


is not permissible under 0. 2 R. 3, 0. P. G., 
and whether on a proper construction of 0. 1 
R. 3 the allegatiions in a plaint allege the same 
cause of action or stories of acts or transaciions.) 

(’36) AIR 1936 Oudh 110 (112, 113): 11 Luck 599. 
(An order rejecting the memorandum of appeal 
us being time- barred.) 

(’85) AIR 1935 All 424 (424, 425). (An order 
rejecting an application for review of judgment 
for failure of the applicant to plead that he has 
discovered new and important matter.) 

53 . (’34) AIR 1934 All 898 (901) : 66 All 702. 
(Applicant filed fee certificate on the strength of 
promissory note.) 

(’33) AIR 1933 All 18 (18). 

(’33) AIR 1983 All 225 (226) : 56 All 246. 

(’37) AIR 1937 All 167 (168). (But leave cannot 
bo granted as a matter of course and the appli- 
cant has to satisfy the High Court that the case 
is otherwise a fit one for appeal to His Majesty 
in Council — Where some points of law are raised 
iri the case a certificate can bo granted under 
Section 109 (c).) 
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of natural justice and where by reason thereof substantial and grave injustice is done.^ 
See also Notes to Section 112, infra. 


1 1 O. [3. 596.] In each of the cases mentioned in clauses 
Value of subject. (^) (^) sGction 109, the amount* or value® 

matter. of the suhject-matter of the suit in the Court of 

first instance® must be ten thousand rupees or upwards, and the 
amount or value of the subject-matter in dispute on appeal* to His 
Majesty in Council must^ he the same sum or upwards, 

or the decree or final order must involve, directly or 
indirectly, some claim or question to or respecting property of like 
amount or value,^^ 

and where the decree or final order appealed from affirms^® 
the decision of the Court immediately below^* the Court passing 
such decree or final order, the appeal must involve** some sub- 
stantial question of law.*^ 

[1877, S. 596. See O. 45 Rr. 3, 4 and 5.] 


1. Legislative changef. 

2c Scope^and construction of the Section. 

3. Valuation of the subject-matter in the 
Court of first instance. 

,4. Date of valuation. 

5. Mesne profits, interest and costs after 

date of suit. 

6. Sum actually at stake may not represent 

the true value. 

7. Value as laid in the plaint. Soo Kote 8 

above. 

8. Valuation of subject-matter in dispute on 

appeal. 

9. Several appeals from a single decree. 

10. Effect of abandonment of portion of 
claim after grant of certificate. 


11. **Or the decree or final order must involve* 

directly or indirectly, some claim or 
question to or respecting property of the 
like amount or value.’* 

12. Appeal from decree of affirmance must 

involve a substantial question of law. 

13. Affirmance — Meaning of. 

14. Cross-appeals. 

15. ’’Immediately below." 

16. ’’Involve.” 

17. .Substantial question of law. 

18. Privy Council practice when there are con- 

current findings of fact. See Section 112. 

19. Review. See Order 45 Buie 3. 

20. Appeal. See Order 45 Buie 8. 


Other Topics (miscellaneous) 

"Claim or question" in future. See Note 11. Execution matters. See Note 2. 

Consolidation of appeals for valuation. Bee O. 45 Form of application for leave. See 0. 45 Br. 2 
B. 4 Notes. and 3. 

Costs — Privy Council practice as to. See Powers of High Court subsequent to granting of 
Section 112, Note 8. leave. See O. 45 and 8. 112, Note 11. 


Note 12 (*30) AIB 1930 P C 57 (58, 59) : 11 Lah 192 : 67 

1. (1887) 12 App Cas 459 (467), Ro Dillet. App 71 (P 0). 

(’98) 9 Moo lud App 168 (192, 194) (P C). (’SI) AIB 1931 Sind 120 (120). (Seotion 109 (c) 

(’98) 22 Bom 528 (532) : 25 Ind App 1 (P C). not applicable to a matter of criminal jurisdic- 

(’80) AIR 1980 P C 201 (202) (P C). (AIB 1914 tion — Also no point of law and no final order.) 
P C 155, Belied on.) [See alao (’35) AIR 1985 Mad 798 (798) (SB).)] 
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Section 110, how far governs S. 109 cl. (c). See Valuation— Mortgage suits^Amount claimed oc 4411 

Note 2 and S. 109, Notes 2 and 10. property involved. See Note 3. 4 * o 

Subject-matter being not capable of valuation. Valuation — Variation pendente lite. SeeNoteS. MOteS l-E 
See Note 2. Value — Goats, if part of. See Note 5. 

Subject-matter being under appealable value. See Value — Meaning of. Soq Notes 3 and 6. 

Note 2. Word “and** in third paragraph — Meaning of. 

Valuation — Alteration and estoppel. SeeNoteS. See Note 2. 

1. Le^slative changes. — Under orders in Council dated 10th April 1838 
the only condition enforced with respect to Privy Council appeals was that the value 
of the subject-matter in dispute in appeal to His Majesty shall amount to Rs. 10,000 
at least. The additional conditions about the same value being necessary in the Court 
of first instance and the existence of a substantial question of law were first irtroduced 
by Section 5 of the Privy Council Appeals Act (VI of 1874).^ This was later incor- 
porated in Section 596 of the Code of Civil Procedure, 1877, corresponding to the 
present Section. 

The words “final order" have been newly added after the word “decree," See 
Notes to Section 109. 

2. Scope and oonetruotion of the Section. — It is the object of the Section 
not to encourage appeals to the Privy Council where the value ol the subject-matter 
in dispute is smalP or where, though the value is high, the dispute is only about a 
question of fact about which there has been concurrent findings in the Courts below.* 

The Section accordingly enacts that every appeal under Section 109, clauses (a) and (b) 
must be of the appealable value and, in cases of decrees of afiirmance, must also involve 
a substantial question of law.^ No leave to appeal can be granted under this Section 
when the subject-matter in dispute is incapable of valuation in terms of money 
The subject-matter in dispute must be of the appealable value both in the Court of 
first instance and on appeal to His Majesty in Council. The word “and" in the first 
paragraph of the Section cannot be construed as “or,"® 

The terms of this Section must be strictly construed.” No real mischief can 
arise from doing so, inasmuch as cases not coming within this Section, if wortliy of 
being tried by a higher tribunal, can always bo dealt with under Section 109, clause (c) 
and under Section 112.’' 


Section 110 — Note 1 

1 . (’92) 15 Mad 237 (239) (FB). 

Note 2 

1 . (1900) 23 All 227 (232) ; 28 Iiid App 11 (PC). 

2. (*01) 28 Cal 190 (194). 

(’32) AIR 1932 Lah 121 (122) : 13 Lah 338, 

3 . (’01) 23 All 227 (231) ; 28 Ind App 11 (PC). 
(’01) 23 All 415 (418, 419): 28 Ind App 182 (PC), 
(’25) AIR 1925 P C 159 (160): 52 Cal 650: 62 Ind 

App 207 (PC). (Petitioner praying leave in res- 
pect of decision involving a claim of Rs. 3,000 
— ^Petition cannot bo granted.) 

(*22) AIR 1922 Pat 655 (566). 

(’33) AIR 1933 All 4 (6, 7) : 54 All 459. 

4 . (’91) 18 Cal 378 (381). (Suit for restitution of 
conjugal rights though the suit was valued at 
about Rs. 10,000.) 

(’38) AIR 1933 All 4 (6, 7) : 54 All 459. 

(’22) AIR 1922 Lah 131 (132) : 2 Lah 297. (Suit 
for declaration that plaintiff belongs to Rajput 
caste.) 

(’70) 14 Suth W R 299 (299). (Order of appoint- 


meut as guardian of person and property — Value 
of minor’s estate docs' not represent value of 
guardianship.) 

(’35) AIR 1936 Rang 113 (114) : 13 Rang 123. 

5 . (’01) 24 All 174 (177) : 29 Ind App 40 (PC). 
(’31) AIR 1931 P C 125 (126, 127) (PC). 

(’29) AIR 1929 Nag 76 (76). 

(’01) 1901 All W N 19 (19). 

6. (’26) AIR 1925 P C 159 (ICO) : 52 Cal 650: 52 
Ind App 207 (PC). 

(’32) AIR 1932 Mad 46 (47, 52). 

(’82) AIR 1932 Rang 189 (190) ; 10 Rang 499. 
(Court should V)e stitisficd that the conditions 
arc fulfilled though petition is not opposed. See 
Note 10 Point 7 of Action 109.) 

(’01) 23 All 416 (419) : 28 Ind App 182 (PC). 

7. (’25) AIR 1925 P G 159 (160) : 52 Cal 660: 52 
Ind App 207 (PC). 

('03) 27 Bom 415 (418). 

(’08) 31 Cal 57 (74): 30 Ind App 238 (PC). (S. 110 
does not control S. 109 (c).) 

(’08) 31 Cal 305 (310): 31 Ind App 24 (PC). (Do.) 
(’38) AIR 1938 Rang 415 (416). 



98S 


APPEALS TO THE KING IN OOHNOIL 


8s0klon.ii0 Though the first paragraph speaks of the "subject. matter of the suit" it must 

Notes 1>8 be deemed to include proceedings other than suits which may result in an appealable 
decree or order.® 

, As to consolidation of suits, see Order 45 Buie 4. 


8. Valuation of the Bubjeot-matter in the Court of first instanoe.— In 

order that an appeal may lie to the Privy Council under the first paragraph of this 
Section, it is one of the essential conditions that the value of the subject-matter of the 
suit in the Court of first instance should he Bs. 10,000 or upwards. Such value must 
be the value at the date of the suit and not a future increase or decrease thereof.^ 
Thus, it will not include interest or mesne profits or costs after the date of the suit.® 
Nor will it include a subsequent accretion to the property in suit by alluvion, increase 
in value, etc.® 


The value, again, must be the market value as ascertained by ordinary 
commercial st^lndards, of the property or of the detriment to the applicant’s interests 
if the right claimed is negatived.^ 

Illustrations 

(1) A sues for possession of land from B, B denies A's title thereto. The value of subject- 
matter of the suit is the market value of the land and not the value as calculated for fiscal purposes 
under Section 7 of the Court-Fees Act.^ 

(2) A sues for partition and possession of his one-third share of certain joint property worth 
Bs. 15,000. The value of the subject-matter of the suit is the market value of the plaintiff's share 


[See (’07) 30 Mad 185 (188, 190) : 34 Ind App 
93 (PC).] 

8. (’81) 3 All 638 (635). (Execution proceedings 
for mesne profits valued at Bs. 16,000 though 
value of suit less than Bs.10,000 — Order appeal- 
able.) 

(*70) 13 Moo Ind App 490 (496) (PC). 

Note 3 

1. (’16) AIB 1916 Mad 985 (987) : 89 Mad 843. 

(’31) AIB 1981 P C 125 (127) (PC). 

(’36) AIB 1936 Lah 31 (32). 

2. See Note 5, below. 

3. (’28) AIR 1928 Mad 448 (449). (Land under 
cultivation subject-matter of valuation — Value 
of house sites in its vicinity should not be con- 
sidered.) 

(’29) AIR 1929 Nag 75 (79). (New machinery 
brought on property during pendency of suit for 
specific performance^Its value cannot be taken 
into account.) 

(’19) AIB 1919 Pat 486 (486). (Increase in value 
•pendente lite,) 

(’10) 6 Ind Cas 645 (646) (Cal). (Subsequent ac- 
cretion.) 

4. (*18) AIR 1918 Mad 1099 (1100). 

(’05) 1905 Pun L R No. 150, p, 514 : 1905 Pun 
Be No. 60. 

(’24) AIB 1924 Lah 82 (82, 83): 4 Lah 185. 

(’92) 15 Mad 237 (289) (FB). (Legislature’s inten- 
tion as to the meaning of the words ’’value of 
the subject-matter in the Court of first ins- 
tancc.”) 

(’80) 4 Bom 515 (527) (FB). (Value for court- 
fees, not value for purposes of appeal to Privy 
Council.) 

(’77) 2 Bom 219 (229). (Do.) 

(1857) 8 Moo Ind App 193 (196, 197) (PC). 


(1860) 7 Moo Ind App 428 (429, 430) (PC). 

(’04) 6 Bom L B 403 (406). 

(’19) AIR 1919 Pat 305 (807) : 4 Pat L Jour 
415. (Sale in execution of a mortgage decree for 
over Bs. 10,000^Application by puisne mort- 
gagee of certain items worth Bs. 4,000 to sot 
aside sale — Value of subject-matter is Bs. 4,000.) 
(’08) 81 Cal 801 (304). (Suit for injunction in res- 
pect of buildings worth Rs. 10,000 — Value of 
suit is the value of buildings.) 

(’72) 18 Suth W B 21 (22). (Conflieting claims to 
the waters of a flowing stream — The value was 
held to be the extent to which plaintiff’s inte- 
rest would be deteriorated if the right could not 
bo established.) 

(’18) AIR 1918 Mad 682 (633,634). (Valueof irri- 
gation rights — Detriment or injury to the party 
if the rights are negatived.) 

(’01) 26 Bom 319 (825). (Question as to the desti- 
nation of the income of the residue until the 
residuary attained the age of twentyfive years 
— The value of subject-matter is value of income 
and not that of residue.) 

(’39) AIB 1989 Oudh 1 (1). (Market value usually 
determined with reference to instances of sale. 
Multiples prescribed by the U. P. Encumbered 
Estates Act not applicable as they were fixed for 
the purposes of that particular Act.) 

(’39) 48 Cal W N 432 (484). 

(’37) AIR 1937 Bom 181 (182): I L R (1937) Bom 
705. 

(’35) AIB 1935 Bang 118 (114). (Loss or detri- 
ment suffered by passing of decree not capable 
of being estimated in money— Section does not 
apply.) 

5. (’27) AIR 1927 Bang 804 (806) : 5 Bang 499. 
(Suit for redemption and possession.) 

(1859) 8 Moo Ind App 268X269) (PC). 
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0 / the properties, i. e., Bs. 5|000.<’ But the decree may involve a question relating to the whole 
property » The second paragraph of the Section will apply in such a ca^J 

(8) A sues B for foreclosure of a mortgage for Bs. 7,000 executed by B to A, The amount due 
on the date of suit is Bs. 14,000 but the market value of the property is Bs. 9,000. The value of the 
subject-matter of the suit will be Bs. 9,000. The reason is that, in a foreclosure suit, the value 
cannot exceed the value of the property to be foreclosed. But if the amount sued for is lees than 
the value of the property, only the value of the subject-matter will be the amount sued forJ^ 

(4) A sues B, the mortgagor and 0, the puisne mortgagee, of certain items on a mortgage for 
Bs. 12,000. G contends that the items mortgaged to him, the market value of which is Bs. 2,000, 
are not liable to satisfy A'a mortgage. The value of the subject-matter of the dispute between A and 
C is the whole mortgage amount of Bs. 12,000. The reason is that the entire liability under the 
mortgage can bo enforced against any of the items mortgaged and that if C wants to redeem the 
mortgage he will have to pay the whole amount due under the mortgage and not merely the amount 
proportionate to the value of the items mortgaged to him.^ Where, however, G does not c'aim 
through B but does so adversely to him under a paramount title, he is not concerned with the 
mortgage at all and is not bound, like a subsequent mortgagee, to redeem it. The value of the 
dispute in such a case can be only the value of the property claimed by C under the paramount 
title.io 

(5) A sues B for enforcement of an annuity of Bs. 125 per annum charged upon certain 
properties. The value of the subject-matter of the suit is the value of the annuity and not the value 
of the property upon which the annuity is charged. The value of an annuity of Bs. 125 per annum 
can by no reasonable method of valuation be worth Bs. 10,000.^^ But a claim for a rent of Bs. 275 
per month^^ or a rent of Bs. 1,500 per yearns vvill be worth more than Bs. 10,000. See also the 
undermentioned case.i^ 

(6) A is a maintenance holder with a right to reside in a certain house on condition that if 
she is asked to vacate it she should be paid Bs. 400 a month in lieu of the right of residence. A is 
sued in ejectment. The subject-matter of the suit is the value of the house and not the difference 
between the value of the house and Bs. 400 a month which she will get.l^ 

It follows from what has been said above that the applicant for leave to apfieal 
is not bound by the fiscal standards under the C!ourt-Feea and Suita Valuation Acts, 
by which he has valued the suit, but is entitled to show the actual or market value 
of the claim made.^® Where, however, he has once valued the claim at its market 

[See also ('18) AIB 1918 Mad 1099 (1100). (Suit 
for cancellation of sale deed.) 

6. (’90) 12 All 60G (509). 

(’16) AIB 1916 Pat 157 (158). 

(’96) 20 Mad 289 (292). 

(’96) 22 Bom 315 (316). 

(’25) AIB 1925 Bom 137 (138) : 49 Bom 149. 

(Same law applies to partnership suits.) 

(’20) AIB 1920 Horn 418 (419) : 44 Bom 104. 

(’04) 6 Bom L B 403 (406). (Suit seeking declara- 
tion of title to property valued at Bs. 12,000 — 

Relief sought by establishment of title to un- 
divided third share (value Bs. 4,000) and a par- 
tition on that basis with inosuo profits.) 

(’31) AIB 1931 Rang 138 (139) : 9 Rang 52. 

7. See Note 11, below. 

8. (’ll) 13 Cal L Jour 505 (506). 

9. (’27) AIR 1927 Pat 391 (391). (The dispute 
involves a right on the one hand and a liability 
on the other in respect of a sum exceeding 
Bs. 10.000.) 

(’28) AIB 1928 Cal 387 (388, 889). 

10. (*16) AIR 1916 P 0 18 (20); 38 All 488 (493): 

48 Ind App 187 (PC). 

11 . (’28) AIB 1928 P G 102 (102) : 26 Oudh Cas 
216 (PC). 

[See also (*25) AIB 1925 Cal 414 (415). (Suit for 
rent under Ss. 80 and 62 of the Bengal Tenancy 


Act — Amount at twenty years purchase was 
taken as the valuation.] 

12. (’23) AIB 1923 Bom 23 (23). (Twenty years 
purchase.) 

13. (’22) AIB 1922 P C 257 (258) : 45 Mad 475: 
49 Ind App 211 (PC). 

14. (’36) 163 Ind Ois 731 (731) ; 62 Cal 992. 
(Royalty of Bs, 8,200 payable per annum Ijcing a 
liability of recurring nature is worth more than 
Bs. 10,000.) 

15. (’32) AIR 1932 Bom 543 (544): 56 Bom 526. 

16. (’74) 1 Ind App 317 (320) (PC). 

(’83) AIB 1933 All 15 (16) : 54 All 941. 

(’33) AIR 1933 All 177 (177) : 54 All 858. (“Pro- 
perty'* in para. 2 of S. 110 need not necessarily 
bo the subject-matter in dispute in the suit.) 
(’17) AIR 1917 Cal 496 (497) : 44 Cal 119. 

(’27) AIR 1927 Cal 225 (226). 

(’81) AIR 1931 Cal 417 (419) : 58 Cal 66. 

(*32) AIB 1932 Mad 125 (127): 55 Mad 106. (Court- 
fee value represents minimum market value.) 
(’18) AIR 1918 Mad 1099 (1100). 

(’72) 18 Suth W R 494 (497). 

(’16) AIR 1916 Bom 66 (68) ; 40 Bom 477 (481, 
482). 

(’04) 31 Cal 301 (308). 

[See also (’87) AIB 1937 Bom 326 (329): 1 L B 
(1987) Bom 402. 


Saotion iiO 
Note 8 
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B60tloll 110 value , or where he, having a discretion to value his claim in alternative ways, chooses 
Notts 8*6 to value his claim in a particular way,^^ he cannot thereafter be allowed to show that 
such value did not represent the real value. It has, however, been held in the under- 
mentioned case^^ that the plaintiff is not absolutely precluded even in such a case 
from contending that his valuation in the plaint is wrong but that the Court will treat 
his admission as a strong piece of evidence against him. Where a plaintiff sued for 
accounts and valued the suit at Bs. 101 for the purpose of court-fees and filed the 
same in the Court of the Second Class Subordinate Judge whose pecuniary jurisdiction 
extended only up to Bs. 5,000, it was held by the Bombay High Court^ that the value 
of the subject-matter could not be shown to be anything beyond Bs. 5,000. The basis 
of the decision was that the plaintiff having deliberately instituted the suit in the 
Court of the Second Class Subordinate Judge must be taken to have conceded the 
subject-matter to be a maximum of Bs. 5,000 and could not be allowed to turn round 
and say that it was over Bs. 10,000.*^ 

A valuation of the property by the plaintiff which is admitted or is not 
objected to by the defendant, cannot be questioned by him (defendant) subsequently 
for the purpose of securing admission of an appeal to the Privy Council.^^ In consider, 
ing the value of the subject-matter of the suit, the value of the several reliefs should 
all be taken into consideration^^ but not ancillary reliefs?^ *Thus, in a suit for 
declaration and damages the value of the subject-matter is the value of the damages 
claimed as well as of the declaration asked for.^^ In a suit for specific performance 
of a contract to sell and for possession, the relief of possession is only ancillary to the 
specific performance and its value cannot therefore be taken into consideration.^® 

Date of TaluatiODt — The valuation of the subject-matter of the suit in 
the Court of first instance is the value at the date of suit} As to the valuation of the 
subject-matter in dispute on appeal, see Note 8, infra, 

5. Mesne profits, interest and costs after date of suit. — Till recently, 
there was divergence of opinion among the High Courts in India on the following 
questions : — 

(1) Whether in a suit for money the “value of the subject-matter in the Court 
of first instance” included interest from the date of suit to the date of the 

(’87) AIR 1937 Gal 292 (296). (A mere mistake 
in stating the value in the plaint where the 
other side has not been prejudiced by having 
to resort to a different forum does not amount 
to estoppel in law so as to prevent the plaintiff 
from showing that the real value of the subject 
matter of the suit in the Court of first instance 
was Hs. 10,000 or upwards.)] 

See also cases in foot-notes 4 and 5 above. 

17. (’28) AIR 1923 Mad 125 (126, 126). 

(’26) AIR 1926 Rang 138 (189) : 4 Rang 92. 

(1865) 10 Moo Ind App 313 (820, 821) (PG). 

(’73) 19 Suth W R 191 (191). 

(’31) 133 Ind Gas 415 (416) (All). 

(’80) AIR 1980 Gal 787 (788). (Plaintiff knowingly 

undervaluing claim cannot raise it for Privy 
Council appeal.) 

18. (’34) AIR 1984 Gal 809 (810). 

19. (’27) AIR 1927 Mad 862 (862). 

20. (’18) 15 Bom L R 1021 (1032, 1083). 

21. (’27) AIR 1927 Bom 83 (83,84): 50 Bom 889. 


(’81) AIR 1981 Gal 417 (419) : 58 Gal 66. 

22. (’27) AIR 1927 Mad 862 (862). (Party taking 
advantage of other party’s valuation cannot 
object to it.) 

(’27) AIR 1927 Cal 418 (419). (Do.) 

(’10) 14 Cal W N 872 (873). (Do.) 

(’15) AIR 1915 Oudh 166 (167, 168.) 

(’70) 14 Suth W R 62 (68). 

(’17) AIR 1917 P C 66 (68) (PC). 

(’23) AIR 1923 Oudh 98 (96) : 26 Oudh Gas 24. 
(’25) AIR 1925 Mad 1223 (1224). 

(’01) 23 All 227 (282) : 28 Ind App 11 (PC). 

23. See (’19) AIR 1919 Gal 118 (119, 120). 

24. See (’29) AIR 1929 Nag 75 (79). 

25. (’19) AIR 1919 Cal 118 (119, 120). 

26. (’29) AIR 1929 Nag 75 (79). 

Note 4 

1. See Note 8. 

(’84) AIR 1984 Rang 85 (65) : 12 Bang 164. 

(’87) AIR 1987 Pesh 61 (62). 
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decree or any later date^ and 

(2) whether in a suit for land or other immovable property and mmie profits, the 
“value of the subject-matter in the Court of first instance” included future 
mesne profits after the date of suit ; and if so up to what i^riod 

The conflict has now been set at rest by the decision of the Privy Council in 
Mangamma v. Mdhaldkshmamma? in which it has been hold that neither interest 
nor mesne profits after the date of suit could be included for the purpose of ascertaining 
the value of the subject-matter of the suit under Section 110. Their Lordships entirely 
approved of the reasoning and decision of the Madras High Court in Subramania Aiyar 
V. Sellammal.* See also the undermentioned cases.^ 

The costs of the suit are in no sense the subject-matter of the suit and ought 
not to be added to the subject-matter in order to bring the valuation up to the appeal- 
able amount.*’ 


6. Sum actually at stake may 

Badhakrishna Ayyar v. Sundaraswamier,^ 
as follows : 

Note 5 

1. (’12) 89 Cal 1037 (1040). (Interest after decree 
not included.) 

(■76) 24 Suth W B 442 (442), (Do.) 

(’26) AIR 1926 Bang 45 (46) ; 3 Bang 405. (Inte- 
rest up to date of decree included.) 

(’23) AIR 1923 Mad 135 (136). (Do.) 

(’18) AIR 1918 Pat 566 (.567, 568) ; 8 Pat L Jour 
817. (Interest after decree not included.) 

(’29) AIR 1929 Nag 75 (78). (Interest after suit is 
in the disercliun of the Court and cannot bo in- 
cluded.) 

(’21) 60 Ind Cas 523 (524) (Pat). (Valuation must 
be at the date of decree.) 

(’21) AIR 1921 Pat 229 (230, 232) : 6 Pat L Jour 
596. (Mortgage suit — Interest could be added up 
to the days of grace but not afterwards.) 

(’23) AIR 1923 All 78 (79): 45 All 133. (Suit amount 
plus interest up to end of period fixed for pay- 
ments is the value of the subject-matter.) 

(’23) AIR 1923 Nag 239 (240). (Do.) 

(’02) 24 All 174 (177) : 29 Ind App 40 (PC). (Inte- 
rest after decree cannot be considered.) 

(1859) 8 Moo Ind App 262(264) (PC). (Subsequent 
interest cannot be added.) 

(’16) AIR 1916 Mad 985 (987) : 39 Mad 843. (Inte- 
rest after suit cannot be added.) 

2. (’29) AIR 1929 Pat 547 (547). (Includes up to 
date of decree.) 

(’06) 83 Cal 1286 (1288). (Mesne profits subsequent 
to suit are to bo taken into consideration.) 

(’10) 14 Cal W N 872 (874). (Mesne profits subse- 
quent to suit ate to be allowed for valuation.) 
(’21) AIR 1921 Pat 116 (116, 117) : 6 Pat L Jour 
246. (Mesne profits from date of suit to delivery 
of possession or for three yearsafteidecteewhich- 
evet is less ate to be inoluded.) 

(’28) 107 Ind Cas 828 (329) (Pat). (Also future 
mesne profits up to the date of the decree of the 
trial Court.) 

(’18) AIR 1918 Pat 877 (877) : 8 Pat L Jour 377. 
(Mesne profits up to date of appellate decree to 
he inoladed,) 


not represent the true value. — In 

thoii' Lordships of the Privy Council said 


(’16) AIR 1916 Mad 985 (989): 39 Mad 843. (Mesne 
profits after suit cannot be added.) 

3 . (’30) AIR 1930 P C 44 (44, 45) : 53 Mad 167: 
57 Lid App .56 (PC). 

(’31) AIR 1931 P C 22 (22) ; 57 Ind App 270 : 10 
Pat 86 (PC). (Following AIR 1930 P C 44.) 

4 . (’16) AIR 1916 Mad 98.5 (989) : .39 Mad 843. 

5. (’83) AIR 1933 Mad 401 (402) : .56 Mad 880. 
(’37) AIR 1937 All 169 (170): I LR (1937) All 405. 

(Value of subject-matter in trial Court lcs.s than 
Rs. 10,000 — Mesno profits accruing till date of 
certificate for leave to appeal cannot he added to 
original value for purpose of obtaining certifi- 
cate.) 

(’36) AIR 1936 Lah 81 (32). (Suit property w'orth 
less than Rs. 10,000 — Decree for niCbiiu profits 
of suit ijropcrty obtained in separate suit — De- 
cretal amount cannot be added.) 

(’37) AIR 19.37 Bom 326 (329): ILR (1937) Bom402. 
(Construction of words, ’'Some claim or (lues- 
tiou to or respecting property of like amount or 
value” — Increase, in value of property between 
date of trial and date of appeal is not to lie taken 
into account.) 

[But eee (’33) AIR 1933 Nag 22 (23) : 28 Nag 
Tj R 345. (Interest from date of suit “die daZns” 
(date fixed for payment) in mortgage suits has 
to he taken into account — AIR 1930 PC 44 and 
AIR 1931 P C 22 not considered.)] 

6. (’27) AIR 1927 Pat 328 (329) : 6 Pat 444. 

(’33) AIR 1933 Nag 22 (28) : 23 Nag h R 345. 
(•69) 13 Moo Ind App 85 (103) (PC). 

(1860) 8 Moo Ind App 262 (264) (PC). 

(’92) 15 Mad 237 (240) (PB). 

Note 6 

1. (’22) AIR 1922 P C 257 (258) : 45 Mad 475: 49 
Ind App 211 (PC). 

[See also (’33) AIR 1933 All 4 (6, 7): 54 All 459. 
(Subject-matter in dispute is not necessarily the 
same as subject-matter of suit or appeal — For- 
mer may not be estimable in value though latter 
are.)l 
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“In the first place, the sum of money actually at stake may not represent the true value. The 
proceeding may in many cases, such as a suit for an instalment of rent or under a contract, raise the 
entire question of the contract relictions between the parties and that the question may, settled one 
way or the other, affect a much greater value, and its determination may govern rights and liabilities 
of a value beyond the limit." 

See also Note 11 belovv. 


7. Value as laid in the plaint. — See Note 3 above. 

8. Valuation of eubjeot-matter in dispute on appeal. — Another essential 
condition for the applicability of the first paragraph of the Section is that the amount 
or value of the subject-matter in dispute on appeal to His Majesty in Council must 
also be Bs. 10,000 or upwards. Such amount or value is the amount or value of the 
subject-matter in dispute the date of the decree of the High Court under appeal.^ 
It follows that interest or mesne profits subsequent to that decree cannot be added 
for the purpose of reaching the specified amount of Es. 10,000.* 

The meaning of the words “in dispute” is illustrated by the following 
example : 

Illustration 

A sues B on breach of contract for recovery of Bs. 8,000 paid as advance, and of Bs. 7,000 as 
damages. The Court of first instance passes a decree in A’s favour for the recovery of Bs. 5,000 paid 
as advance and of Bs. 2,000 as damages. On appeal to the High Court, the decree for Bs. 5,000 is 
up)ield but the claim for damages is dismissed. Is A entitled to apply for a certificate for leave to 
appeal to the Privy Council ? No ; the decree for Bs. 5,000 having been upheld it can no longer be in 
dispute in A*s appeal* The subject-matter of the dispute can therefore be only the disallowed claim 
for damages, namely, for Bs. 7,000, which is loss than the appealable value.^ 

See also undermentioned cases.^ 


9. Sevepal appeals from a single decree. — Where, in a suit to set aside 
different alienations by a Hindu widow, the plaintiff-reversioner obtained a decree in 
his favour in the first Court and on separate appeals being filed by the alienees, the 
High Court drew up one decree under Buie 93 of the Madras Civil Buies of Practice 
(old B. 105} and the plaintiff applied for leave to appeal to His Majesty in Council, it 
was hold that the application must be considered as if a separate decree had been 
passed in each appeal, and that, accordingly, leave could be granted only in those 


Note 8 

1 . (1860) 8 Moo Ind App 165 (168, 169) (F C). 
(’32) AIB 1982 Lah 526 (527). 

(’34) AIB 1934 Bang 65 (66) : 12 Bang 164. 

2. (’20) AIB 1920 All 202 (208) : 42 All 445. 
(Interest.) 

(’18) AIB 1918 Mad 1178 (1178). (Do.) 

(’26) AIB 1926 Bom 265 (265) : 50 Bom 160. 
(Mesne profits.) 

(’18) AIB 1918 Pat 877 (377) ; 3 Pat L Jour 377. 
(Do.) 

3 . (’20) AIB 1920 All 22 (22). 

[See also (’19) AIB 1919 All 104 (104). (One 
defendant alone appeals to High Court — Value 
of contest becoming reduced.)] 

4 . (^85) 157 Ind Cas 605 (606) (Cal). (Suit for posses- 
sion of garden on basis of lease and in alternative 
for refund of premium — Suit valued at Bupecs 
10,000 — Decree for one-third of the garden — 
Defendant applying for leave to appeal to Privy 
Council— Plaintiff objecting thatvalue.of appeal 
would be only one- third of Bs. 10,000 — Held 


that as the original claim in the alternative 
was for refund of Bs. 10,000, the question whe- 
ther that amount should or should not be re- 
funded to the plaintiffs would also bo a question 
in the contemplated appeal in case tho Privy 
Council should think fit and proper to dismiss 
the claim for possession and hence the matter 
involved was of the requisite valuation.) 

(’38) AIB 1938 Mad 352 (353) (SB). (Application 
for leave to appeal to Privy Council from deci- 
sion of High Court on effect of proviso 2 to 

S. 4 (2), Income-tax Act — Assessee as planter 
carrying on largo business in Mysore State — 
Actual amount of tax involved in appeal Bupees 
3500 — Still, leave held should be granted as 
the question will arise year after year.) 

(’86) AIB 1936 PC 212 (218) (PC). (In this appeal 
from Ontario, the Privy Council interpreted tho 
words “where the matter in controversy in any 
case exceeds the sum or value of 4000 dollars” 
which occurred in S. 1 of the Privy Council 
Appeals Act of Ontario and held that the true 
test was what was at stake on the appeal.) 
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appeals in which the 8uhject.matter was over Bs. 10,000 in value.* 

10. Effect of abandonment of portion of claim after jrant of 
eertifloate. — Where a would.he appellant, hona fide intending to appeal in respect 
of the whole amount decreed against him, obtains leave to appeal to His Majesty 
in Council, the appeal will not be rendered incompetent by the mere fiust that at 
the hearing of the appeal he withdraws a part of his appeal thereby reducing the 
amount in dispute to one below the appealable value.^ 

11. “Or the decree or final order must inyolYe» directly or indirectly, 
some claim or question to or respecting property of the like amount or 
yalue.” — Where the value of the subject-matter of the suit in the Court of first 
instance or the value of the subject-matter in dispute on appeal to the Privy Council 
is less than Bs. 10,000, no certificate can be granted, as has been seen already under 
the first piragraph of the Section. But a certificate can be granted oven in such a case 
under the second paragraph of the Section if the decree or final order involves some 
claim or question to or respecting property of the amount or value of Bs. 10,000 or 
upwards.^ 


The words *‘somo claim or question to or respecting property** must be inter- 
preted to mean “some claim or question to, or respecting, property additional to, or 
other than the actual subject •matter in dispute in the appeal.*'^ The leading case on 
the point is Subramania Aiyar v. Sellammal, A. I. B. 1916 Madras 985. 


The distinction in the applicability of the first and second paragraphs of the 
Section has been thus expressed by Srinivasa Aiyangar, J., in the said case : 

“We have to take both the clauses together so as to give a moaning to both. In my judg- 
ment the first clause applies to cases where the decree awards a particular sum, or property of a 
particular value, or refuses that relief, i. e,, to cases where the (i)ject matter in dispute is of a 
particular value. In fact the words “objects in dispute,’* are used in the provisions relating to 
appeals from Guernsey. If the operation of the decision is confined to the particular object 
matter, clause 2 does not apply, and unless the case satisfies the conditions of claaso 1, there 
is no right of appeal. If the decision, beyond awarding relief in respect of the particular object- 
matter of the suit affects rights in other properties clause 2 would apply.** 


Note 9 

1- (’19) AIR 1919 Mad 276 (276) ; 42 Mad 228. 
(’02) 6 Cal W N 41 (41, 42). (Three separate suits 
involving same question— Not consolidated — 
Value of each to bo Rs. 10,000.) 

(’16) AIR 1916 Mad 943 (944). (Batch of suits— 
Value of each to beRs. 10,000, though common 
judgment.) 

[See also (*36) AIR 1936 All 832 (833) : ILR 
(1937) All 105. (Two separate appeals filed in 
High Court from same suit by different sets of 
defendants — Appeals disposed by practically one 
judgment and on ground common to all defen- 
dants — One appeal valued above Rs. 10,000 
and other below Rs. 10,000 — High Court can 
certify that latter case is fit one for appeal to 
Privy Council under S. 109 (c).)] 

Note 10 

(’95) 22 Cal 484 (442, 443) : 22 Ind App 68 (F C). 

Note 11 

1. (*37) AIR 1987 All 169 (170): ILR (1937) All 


405. (The condition laid down in the second 
paragraph is independent and self-sufficient and 
is not in any way dependent on the fulfilment 
of both or either of the conditions in the first 
paragraph.) 

(’39) AIR 1939 Mad 742 (743) : 1939 Mad W N 
607 (608). (Construction of agreement embodied 
in compromise decree — Dispute as to — Decision 
affecting party’s interest in property worth over 
Rs. 10,000 — Right to grant of certificate.) 

2. (*16) AIR 1916 Mad 985 (988) : 39 Mad 843. 

(*21) AIR 1921 Low Bur 48 (48, 49) : 11 Low Bur 
Rul 152 (158, 164, 155). (Property other than 
that forming part of the actual suVijoct-matter in 
dispute and which would be affected by the final 
decree or order.) 

(’29) AIR 1929 Nag 75 (77). 

(*13) 21 Ind Caa 617 (617, 618) : 35 All 445. 

( *37) AIR 1937 Bom 826 (329): I L R (1937) Bom 
402. 

[See also (’23) AIR 1923 Rang 71 (72, 73) : 11 
Low Bur Rul 385.] 
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BMttmllO 
Note 11 


The decision in Subramdnia Aiyar y. SellammdP has been recently approved 
by their Lordships of the Privy Council in Mangamma v. MahalaJcshmamma} The 
csontrary view which was apparently taken by Maclean, C. J., in Dalgleish v. Damo- 
dar,^ was an obiter dictum and, in view of the Madras decision above referred to as 
approved by the Privy Council, is no longer law. 

A claim or question to or respecting other property cannot be said to bo 
involved under this paragraph unless the decree or order has the effect of estopping, 
either by the rule of res judicata or otherwise, a party from claiming rights in, or 
agitating the same question in respect of such other property.^ It follows that the 
claim or question must be one arising between the parties to the suit in which the 
appeal is taken.^ It also follows that a claim or question which is not essential or 
relevant for the decision** or is too remote® or is in gremio futuri and may never 
materialise^® cannot be said to be involved directly or indirectly in the decree or order. 

Illustrations 

(1) A sues B for r(^covery of Rs. 230 as rent due to him, in respect of holding X basing his 
claiih on the ground that A is the zamindar and R, the tenant, of holdings X, Y and Z in the 
ssamindari. B denies that he is a tenant. A decree is passed by the High Court dismissing A's suit 
on the ground that there is no relationship of landlord and tenant between the parties. Here the 
effect of the decree is to bar the plaintiff from recovering any rent from the defendants not only in 


3. (’16) AIR 1916 Mad 985 (989) : 39 Mad 843. 

4 . (’30) AIR 1930 P C 44 (45) : 53 Mad 167 : 57 
Ind App 56 (P C). 

5 . (’06) 33 Cal 1286 (1288). 

6 . (’18) AIR 1918 Mad 1178 (1179). 

(’29) AIR 1929 Mad 780 (780). 

(’32) AIR 1932 Mad 125 (128) : 55 Mad 106. 

(’22) AIR 1922 Pat 611 (613). (Question relating to 
portion of decree which is time-barred.) 

(’23) AIR 1923 Cal 451 (452). (It should govern 
the decision in other matters — In this case it 
was held that it was not possible to hold that 
the decree involved a question resi)ecting such 
other property.) 

(’28) AIR 1923 Rang 71 (72, 73) : 11 Low Bur 
Rul 335. (A decision regarding validity of aliena- 
tion by co-heir does not affect a different aliena- 
tion by other co-heirs to others — Para. 2 has no 
application.) 

(’07) 34 Cal 466 (469). (Question affecting claim- 
ant’s property other than that under reference 
under the Land Acquisition Act.) 

(’15) AIR 1915 All 446(446). (Suit relating to land 
valued at Rs. 1,000— Other lands were likely to be 
affected by the decision — Held litigation did not 
involve a claim to property exceeding Rs. 10,000.) 

[See (’35) AIR 1935 Pat 266(267). (The decision 
on the question of impartibility of the estate 
raised as a bar to the suit for partition is a deci- 
sion which possibly affects the whole estate not- 
withstanding that the judgment can only take 
effect as res judicata between the parties to the 
litigation. Hence leave to appeal to the Privy 
Council should be granted in such a case.)] 

[3ee also (’66) 6 Suth W B Misc 4 (5). 

(’87) AIR 1937 Lah 95 (96).] 

[But see (’04) 1904 Fun LB No. 187, p. 483 : 1904 


Pun Re No. 75. (A simple money decree.)] 

7. (’13) 21 Ind Cas 624 (624, 625) : 1913 Pun Re 
No. 90. 

(*22) AIR 1922 Mad 34 (34). 

(’02) 24 All 236 (238). 

8. (’29) AIR 1929 Nag 85 (86). 

(’26) AIR 1926 Rang 128 (128). 

9. (’23) AIR 1923 Mad 126 (126, 127). 

(’25) AIR 1925 P C 159 (160) : 52 Cal 650 (654) : 
52 Ind App 207 (P C). 

(’38) 42 Cal VV N 298 (300). (Question whether a 
decree involves indirectly a claim or question 
respecting property the value of which is Rupees 
10,000 or upwards, must be decided with refer- 
ence to actual circumstances at the time and 
not to circumstances, which are remote, and not 
in particular to a mere possibility that future 
suits as to all or part of the larger extent of the 
property alleged to be concerned may be insti- 
tuted at some time in the future — AIR 1923 
Mad 125, Followed.) 

(’36) AIR 1036 Lah 31 (33). 

10. (’15) AIR 1915 Lah 150 (151). 

(’02) 24 All 236 (236). 

(’26) AIR 1926 Rang 128 (128). 

(’33) AIR 1933 All 8 (10) : 64 All 431. (AIR 1922 
Mad 34, Followed.) 

(’36) AIR 1936 Lah 31 (33). (The phrase ’directly 
or indirectly’ in S. 110 refers to suits in exis- 
tence and cannot be stretched to cover suits not 
yet brought. The indirect relation must be de- 
cided with reference to actual circumstances at 
the time and not to circumstances which are 
remote. On the other hand, the possibility of 
future suits may be taken into consideration if 
such suits will be affected by the doctrine of res 
judicata.) 

(’36) AIR 1986 Oudh 181 (182) : 12 Luck 27. 
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•expect of holding X but also in respect of holdings Y and Z. The decree, therefore, involves a claim 
or question to or respecting the holdings Y and ZM 

(2) A sues B for the recovery oi a property valued at less than Rs. 10,000 basing his claim 
under a deed of gift. Other claimants who are donees of other properties under the same deed of gift 
«re also made parties to the suit and the total value of the subject-matter of the deed far exceeds 
Rs. 10,000. A* a suit is dismissed on the ground that the deed of gift is void. Hero the decree involves 
ft claim or question to or respecting property other than the property actually claimed in the suit.i* 
But, in the undermentioned case,i8 it was held by the Calcutta High Court that the word “property** 
in the second paragraph of this Section must be taken to be the property of the applicant for leave 
and that it is the extent to which the decree has operated to the prejudice of the applicant that 
determines the value of the property for the purposes of the Section. Hence, it was held in that case 
that in a suit by some of the heirs of a certain person for maintenance allowances, the plaintiffs were 
entitled to rely only upon the value of their own share and not upon the value of the entire monthly 
allowances payable to all the heirs when the other heirs, though made parties, had not made any 
claim. In such circumstances, it was held that it could not be said that the decision i i the suit 
would involve directly or indirectly the interests of the others who had made no claim. 

(8) A is the owner of a ganj consisting of several grounds occupied by several tenants. A sues 
B, one of such tenants, for ejectment and for enhancement of rent. The other tenants of the other 
grounds are not parties to this suit. Hero, the decision in the suit, though it may seriously prejudice 
A in similar suit, which he may have to file against the other tenants of the other sites, cannot be 
said to involve a question in respect of all the sites.^^ 

(4) A sues for partition and possession of his share in family property. Does the decision in 
the suit involve a claim or question to or respecting the other share? No, according to the Bombay 
and Madras High Gourts.^^ Yes, according to the High Courts of Galcutta^^ and Allahabad,^^ the 
reason being that the share of the plaintiff could not be ascertained without determining the value of 
all the other shares in the estate. The Patna High Court has held that the question depends upon 
the particular circumstances of each case ; where the only question for determination is whether the 
plaintiff is entitled to a specific share leaving the rest of the property undivided in the hands of the 
defendants, the decree may not involve any question relating to the other shares ; but where the suit 
is one for general partition in which some of the defendants are themselves claimants of shares, and 
the decree in appeal deprives them equally with the plaintiff of the benefit of the first Court*8 decree, 
the decree in appeal will be considered to involve a claim or question to, or respecting the other 
shares also.^^ The Bombay High Court also has held that where the decree of the High Court pre- 
judicially affects the interests of both the plaintiff and one of the defendants in the case, the total 
value of the shares of the plaintiff and such defendant can be taken into consideration in determin- 
ing the value of the property involved in the decree. 

Another important point to remember in applying this paragraph is that it is 
not sufficient that the decree affects property whose value is Hs. 10,000 or upwards. 
It is necessary that it should involve rights and claims to property which rights and 
claims are themselves worth Es, 10,000 or upwards.^® In other words, whore some 
subsidiary interest such as an easement of small value attached to property of great 

n. (’10) 14 Cal W N 651 (6^. 

[iSfre also (1867) 7 Moo Ind App 2G1 (262, 268) 

(PC). 

(*17) AIR 1917 Cal 496 (496) : 44 Cal 119 (124, 

126). (Suit in ejectment from one property on 
basis of defendant being tonant-at-will---Defen- 
dant's setting up permanent tenancy in suit 
lands as well as other lands.)] 

12. (’12) 16 Ind Cas 481 (431) (All). 

('88) AIR 1938 Oudh 897 (398). (Maintenance 

amount less than Rs. 10,000 — But charge on 
property worth more than Rs. 10,000 — Adoption 
and will in respect of such property also disputed 
— Leave to be granted.) 

<’28) AIR 1928 Bom 69 (69, 60). 

[Nss also (*18) 85 All 445 (448). (Case of award.) 

: ('97) 1 Cal W N xciii.] 

13. (*89) 48 Cal W N 482 (484). 

3CPC. 63. 


14 . (’13) 21 Ind Cas 624 (624); 1913 Pun Re No.90. 

15 . (’20) AIR 1920 Bom 418 (419) : 44 Bom 104 
(107). 

(’88) AIR 1988 Mad 666 (666, 667): I L R (1988) 
Mad 928. 

16 . (’06) 3 Cal L Jour 267 (259). 

[But see (’78) 19 Suth W R 191 (192).] 

17 . (’33) AIR 1933 All 177 (177) ; 54 All 658. 

18 . (’21) AIR 1921 Pat 602 (604). 

19 . (’87) AIR 1937 Bom 181 (182) : I L R (1987) 
Bom 705. 

20. (’18) AIR 1918 Mad 682 (688, 684). (Rights 
of irrigation to lands worth more than a lalffi of 
rupees— Subsidiary interest of small value in 
question — Held not of adequate value.) 

(’88) AIR 1988 Mad 666 (667) : ILR (1938) Mad 
928. 

. [See also (*28) AIR 1928 Pat 191 (192).] 
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fleetionllO value is in dispute, it is the value of such interest in dispute and not the value of the 
Hotel 11*12 property affected that determines the right of appeal.^^ 

Illustrations 

(1) A files a suit on a prioc mortgage against B, the mortgagor, and C, the puisne mortgagee 
of a 4 annas share in the property mortgaged to A. A decree is passed for sale, in the first instance 
of a 12 annas share of the property and for sale of the 4 annas share also if the proceeds of the sale 
of the 12 annas share are insufiicient to satisfy the decree amount. The 12 annas share is sold and the 
proceeds being found insufficient, the 4 annas share is also sold. C applies thereafter to set aside the 
sale on the ground of irregularity in conducting and publishing the sale, but the petition is dismissed 
by the High Court. C applies for leave to appeal to the Privy Council. Here there is, no doubt, a dispute 
as to the whole property but so far as C is concerned its value to him cannot be anything more than 
tiie market value of his 4 annas share, and if that is under Bs. 10,000, no leave can bo granted.^^ 

(2) A claims a right of way over a piece of land valued at Bs. 1,500, and forming part of a 
survey number valued at Bs. 10,000, A having a right to fence the way from the remaining land. 

. Here the claim of A cannot be of more value to A than the value of the piece of land over which ho- 
claims the right of way, t. s., Bs. 1,500. No leave can therefore be granted.‘^3 

(8) A sues B for ejectment from a site valued at Bs. 300 on the ground that B is a tenant>at- 
will. B contends that ho is a permanent tenant of the land and that he has put up buildings thereon 
valued at Bs. 23,000. A is willing that B should remove the buildings. In such a case the claim of A 
cannot (in view of his laying no claim to the buildings) be worth to him more than the value of the 
site vis., Bs. 300. No leave can therefore be granted.^ 

The Allahabad High Court has, however, in a recent decision^® dissented from 
the view that the right claimed must itself be worth Bs. 10,000 or upwards. In that 
case it was held that the second paragraph of this Section gave a right of appeal to 
the Privy Council from a mortgage decree for the sale of property worth more than 
Bs. 10,000 although the decree itself was for a sum less than Bs. 10,000. 

Where an applicant for leave files an affidavit that the decree or order involves 
a claim respecting property exceeding Bs. 10,000 in value and there is no counter 
affidavit by the respondents, the High Court may assume that the petitioner's affidavit 
is correct.^ 


12. Appeal from decree of affirmance must InYolTe a substantial question 
of law. — Where the decree or final order ap|)ealod from is one of affirmance, there 
must exist a substantial question of law in addition to the requirements as to value 
mentioned in the first and second paragraphs of the Section.^ 


21. (’21) MB 1921 Bom 266 (267). (Easement.) 
(»18) AIB 1918 Mad 632 (683). 

(*84) AIB 1984 Bang 292 (294) : 12 Bang 365. 
(*26) AIB 1926 Bang 188 (139) : 4 Bang 92. (Bight 
to float logs in stream.) 

(’28) AIB 1928 Pat 191 (192). (Bight of irrigation 
of small value in the case of village of consider- 
able value.) 

(’29) AIB 1929 Bom 841 (842) : 53 Bom 552. 
(Easement — The case in AIB 1923 Bom 176 was 
dissented from.) 

(*15) AIB 1915 All 486 (488). (Question regarding 
improvements with which applicant is not 
concerned.) 

22. (’19) AIB 1919 Pat 305 (307) : 4 Pat L Jour 
415. 

23. (’28) AIB 1928 Mad 785 (785). 

24. (>23) AIB 1928 Lah 286 (287). 

(’30) AIB 1930 Bom 509 (511). (Suit by tenant 
for renewal of lease— Value of improvements not 
to bo added.) 

25. (’87) AIR 1987 All 169 (171) : I L B (1937) 


All 405. 

26. (’26) AIB 1926 Lah 416 (416). 

Note 12 

1. (’16) AIB 1916 Mad 1222 (1223). 

(’ll) 18 Cal L Jour 501 (503). 

(’12) 16 Ind Gas 197 (200) : 34 All 456 : 89 Ind 
App 156 ; 15 Oudh Cas 271 (PC). 

(’15) AIB 1915 Oudh 158 (159). 

(’01) 23 All 227 (281) : 28 Ind App 11 (PC). 

(’01) 23 All 415(418, 419) : 28 Ind App 182 (PC). 
(’16) AIB 1916 Lah 87(88) : 1916 Pun He No. 64. 
(’14) AIB 1914 Oudh 41 (42) : 16 Oudh Cas 264. 
(Leave to appeal from an order on an unsuccess* 
ful review of an affirming decree of the High 
Court— Substantial question of law must never- 
theless exist.) 

(’96) 20 Bom 699 (708). 

(’02) 25 Mad 215 (219) : 29 Ind App 88 (PC). 

(’86) AIB 1986 Bang 125 (126) : 18 Bang 744. 
(’88) AIB 1988 P C 165 (166) : 66 Ind App 182; 
I L B (1938) All 601 ; 82 Sind L R 681 (K))- 
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The affirmance of a ''decision” means the affirmance of the decree and not 
necessarily of the judgment,^ It follows that where the decree of the Court below is 
affirmed by the decree or final order appealed from, the latter will be a decree of 
affirmance even though it is based on grounds different from those adopted by the 
lower Court® or even where the appeal has been dismissed without any hearing, as for 
example, for default, non-prosecution, etc.^ 

The question whether the judgment of the High Court is one of affirmance or 
not does not depend upon whether appellant is the plaintiff or the defendant; it depends 
upon whether the judgment is one affirming the judgment of the lower Court. Where 
the lower Court gives a mortgage decree for a certain sum and the Appellate Court 
modifies it into a money decree for the same amount, there is no affirmance of the lower 
Court’s decision.^ 


13. Afflrmanoe — Meaning of. — The affirmance must be as regards the 
subject-matter of the suit dealt with by the Court below.^ Where there is such 
affirmance, a reversal or variation merely on a matter which is not the subject-matter 
of the suit will not take the appellate decree out of the class of decrees of affirmance.^ 
Thus, a variation of the lower Court’s decree in the matter of costs^ or the grant or 
extension of time for payment of the amount decreed,* is not a variation in respect of 
the subject-matter of the suit and docs not prevent the appellate decree from being a 
decree of affirmance. 

Where the decree of the Court below comprises different matters and the 
decree of the High Court affirms the lower Court’s decree in respect of some of these 
matters and varies or reverses such decree in respect of other matters, then, if the 


2. (’24) AIR 1924 Pat 408 (470). 

(’33) AIR 1933 Lah 090 (691) : 14 Lah 009. 

(’03) 25 All 109 (114) : 30 Ind App 35 (PC). 

(’27) AIR 1927 Oudh 535 (535). 

(’35) AIR 1935 All 374 (377) ; 57 All 873 (FB). 
(‘Decision’ does not mean the reasoning in the 
judgment, but the operative portion of the judg- 
ment which is ultimately incorporated in the 
decree.) 

See Section 2 (2) and Section 2 (9). 

3. (’03) 25 All 109 (114) : 30 Ind App 35 (PC). 
(’33) AIR 1933 Pat 703 (704) (SB). 

(’94) 21 Cal 523 (526). 

(’ll) 13 Cal L Jour 501 (503). 

(’24) AIR 1924 Pat 468 (470). 

(’23) AIR 1923 Rang 55(56) : 11 Low BurRuUlO. 
(’21) AIR 1921 Oudh 111(112): 24 OudhCus 164. 
(’23) AIR 1923 Oudh 49 (49) . 25 Oudh Cas 277. 
(Two Judges of a Bench confirming on different 
grounds.) 

(’25) AIR 1925 Oudh 219 (220). 

(’26) 92 Ind Cas 479 (479) (Lah). (Even though 
there be difference in findings on other issues — 25 
All 109 (PC). Followed.) 

[But see (’89) 16 Cal 287 (299). (In which case 
decree was held to include “judgment” on appli- 
cation of S. 594 of the old Code.)] 

4. (’98) 20 All 367 (368, 369). (Dismissal for 
appellant’s default in supplying counsel material 
for argument.) 

(’26) AIR 1926 Rang 111(112) ; 8 Rang 658. (Dis- 
missal for want of prosecution.) 

(’12) 23 Mad L Jour 219 (220). 


(’15) AIR 1915 All 327(327). (Dismissal for default.) 
(’19) AIR 1919 Lah 65 (65) : 1 Lah 220. (Dis- 
missal for deficient court-fee.) 

But an order rejecting an api^eal under 0. 41 
It, 10 is not one affirming the decision of the 
Court below : 

(’32) AIR 1932 All 312 (314) : 54 All 390. 

[See (’10) 13 Oudh Cas 59 (60). 

(’14) AIR 1914 All 64 (54) : 36 All 326. (Order 
dismissing appeal for non-furnishing of security 
under 0. 41 R. 10.)] 

5. (’33) AIR 1933 Pat 262 (262, 263). 

Note 13 

1. (’27) AIR 1927 Pat 379 (381). 

(’16) AIR 1915 All 327(327). (Dismissal of appeal 
for default of prosecution is atfirmance.) 

(*36) AIR 1936 Mad 881 (883) : I L R (1937) Mad 
121. (What is to be regarded is not the decision 
as a whole but the decision as it affects the sub- 
ject-matter in dispute.) 

2. [See (’27) AIR 1927 Pat 379 (381).] 

See also the cases in foot-notes 8 and 4. 

3. (’22) AIR 1922 Cal 316 (316, 317). 

(’33) AIR 1933 Pat 703 (704) (SB). 

(’34) AIR 1934 Oudh 433 (434). 

(’23) AIR 1923 Mad 30 (30). 

(’29) AIR 1929 Oudh 43 (44). 

(’07) 10 Oudh Cas 66 (68, 69). 

4. (’28) AIR 1928 Pat 190 (191). (Date of redemp- 
tion extended.) 

(’27) AIR 1927 Pat 879(381). (Variation of period 
of grace.) 

[See also (*27) AIR 1927 Pat 379 (381).] 
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Itaon liO 
Note IS 


proposed appeal to the Privy Council is in respect of a matter in regard to which the 
lower Court’s decree has been affirmed, the case would come within the third 
paragraph of this Section and no leave for appeal to the Privy Council can be granted 
unless such appeal involves a substantial question of law.^ But where the appeal to 
the Privy Council involves also the matters in regard to which the lower Court’s 
decree has been reversed or varied, the third paragraph of this Section will not apply 
and no substantial question of law need be shown to be involved in the appeal.^ 

Suppose the plaintiff sues the defendant for Bs. 20,000 on a promissory note. 
The lower Court passes a decree in favour of the plaintiff for Bs. 8,000 disallowing his 
claim for the balance, viz. Bs. 12,000. The High Court on appeal varies the decree 
by enhancing the amount decreed to Bs. 9,000. The plaintiff wants to appeal to the 
Privy Council on the ground that ho is entitled to the balance of the amount also, viz,, 
Bs. 11,000. Can it be said that inasmuch as the decree of the High Court concurs 
with that of the lower Court in disallowing the plaintiff’s claim for this sum, that the 
decree of the High Court is one of ajSirmance of the lower Court’s decree ? It has been 
held by the Privy Council that in such cases the High Court’s decree cannot be said 


5. (*86) AIR 1988 Mad 681 (688). (The term 
'decree* used in connection with the High Court 
and the expression 'the decision* used in regard 
to the lower Court do not mean exactly the 
same thing. A single decree may comprise seve* 
ral decisions and each decision may relate to 
a distinct matter.) 

t*86) AIR 1986 Mad 881 (888) : I L R(1937) Mad 
121. (Trial Court dismissing suit against two 
defendants — High Court on appeal reversing 
decree as to one but aflirming the decree as to 
the other — Plaintiff seeking to appeal to Privy 
Council in respect of the latter portion of the 
decree — Decree is one of affirmance and no leave 
can be granted in absence of substantial question 
of law.) 

(’87) AIR 1937 Lah 761 (768). 

(*86) AIR 1986 Pat 653 (564. 555) ; 15 Pat 637, 
(Suit for possession — Trial Court holding that 
plaintiff was entitled to recover possession and 
dofendant*s payment of certain sum was forfeited 
— High Court, on appeal, affirming judgment as 
regards main question but reversing it as regards 
sum — Defendant wanting to appeal to Privy 
Council — Judgment held was judgment of affirm- 
ance and applicant must show substantial ques- 
tion of law.) 

(*87) AIR 1937 Lah 761 (764), (It would be 
anomalous to grant leave to appeal to His Majesty 
in Council to an applicant on matters in which 
a High Court has concurred with the trial Court 
on the mere ground that on other matters High 
Court has modified the decree of the trial Court 
but in favour of the applicant.) 

(*37) AIR 1937 Lah 712 (714) ; ILR (1937) Lah 
268. 

(’85) AIR 1985 Cal 146 (146) : 62 Cal 257. (Ap- 
pellate Court modifying original decree upon 
single point in appellant’s favour — He has no 
right to appeal on other points simply on such 
modification without showing that substantial 
question of law is involved.) 

('89) AIR 1939 All 822 (323) : 1 L R (1939) AU 
448. (Suit on mortgage decreed by trial Courts 


Main question argued in appeal was whether 
mortgage was valid— High Court holding mort- 
gage to be valid but reducing rate of interest — 
Amount by which decree was varied loss than 
Rb. 10,000 — Question of validity of mortgage 
sought to bo raised in appeal to Privy Council — 
Held that leave to appeal could not bo granted 
unloss substantial question of law was involved.) 

(*27) AIR 1927 Cal 543 (546). 

(*32) AIR 1932 Nag 118 (120) : 28 Nag L R 142. 

(’29) AIR 1929 Mad 827 (827). 

(’29) AIR 1929 Bom 359 (360). 

(’22) AIR 1922 All 89 (90) : 44 All 200. 

(’22) AIR 1922 All 243 (244). 

(’15) AIR 1916 Lah 113 (114, 115) ; 1915 Pun 
Be No. 22. 

[See (’37) AIR 1937 Mad 964 (965). {Held on 
the facts of the case that the judgment of the 
High Court was a reversing judgment in res- 
pect of the whole case.)] 

[See also (’21) AIR 1921 Cal 81 (82). 

(’80) AIR 1930 Lah 102 (103) : 10 Lah 688. 
(’26) AIR 1926 Nag 245 (245). 

(’29) AIR 1929 Nag 85 (87). 

(*27) AIR 1927 Pat 379 (381).] 

[But see (*35) AIR 1935 Oudh 489 (490) : 11 
Luck 320. (Decision of trial Court relating to 
question of adoption and also value of move- 
ables — On appeal decision relating to adoption 
against defendant upheld but value regarding 
moveables modified in his favour— Defendant 
wishing to appeal on the question of validity 
of adoption— Decree of Appellate Court is not 
one of affirmance.)] 

6 , (*23) AIR 1928 Cal 215 (216). 

(*28) AIR 1928 Pat 609 (611, 612). 

(*29) AIR 1929 Pat 561 (564) ; 9 Pat 568. (Part 
of decree affirmed and part varied— Appeal is not 
limited to part varied.) 

(*19) AIR 1919 Cal 118 (119, 120). (Lower Court 
granting declaration but refusing damages. The 
High Court granting damages also.) 

(’ll) 9 Ind Cas 1040 (1040) (Oudh). 

(*21) AIR 1921 All 270 (271, 272) : 48 All 220. 



APPEALS TO THE KING IN COUNCIL 


997 


to be one of aflSrmance of the lower Court’s decree^ and this view has been followed in 
the undermentioned decisions.^ 

The contrary view taken by the Calcutta High Court in Baja Sree Nath Boy 
V. Secretary of State^ must be treated as overruled by the above decision of the Privy 
Council.^® 

It will be seen that such cases are clearly distinguishable from the cases above 
referred to in which the lower Court’s decree covers different matters and the High 
Court affirms such decree in regard to some of them and varies or reverses the decree 
in regard to others.^^ 

See also Note 12 above. 


CrOBB-appealSt — A obtains a decree against B for a portion of the amount 
claimed. A and B both prefer separate appeals against the decree in respect of the 
portion which is against them. A's appeal is dismissed but B's appeal is allowed in 
part. Can A obtain leave to appeal to the Privy Council on the ground that the decree 
has been modified in the cross-appeal of The Patna High Court has held that 
the appeal and the cross- appeal must bo considered together and both the decrees must 
be regarded as one for the purpose of determining the question of affirmance.^ The 
Calcutta High Court also seems to be of the same viow.^ The Allahabad and Lahore 
High Courts have held a contrary view, namely, that it is only the decree in A*s appeal 
that must bo considered.® The Madras High Court has held that where the cross- 
appeal or the memorandum of cross-objections relates to a matter distinct from the 
subject-matter of the appeal, the Allahabad view is to bo followed* but that, where it 
is not possible to say whether the decree in the appeal and the memorandum of objec- 
tions really consists of separate decrees in respect of separate subject-matter, they 
should be considered together for the purpose of determining whether the decree is one 
of affirmance.® 


(’32) AIR 1932 All G5 (67. 68) : 54 All 116 (SB). 

(’37) 41 Cal W N 494(494). (Suit on mortgage — 
Trial Court decreeing suit in respect of certain 
items of properties and dismissing it with regard 
to others — High Court on appeal by both par- 
ties dismissing entire suit— High Court’s decree 
is not one of alhrmance with regard to the part 
of the claim dismissed by the trial Court.) 

7. (’26) AIR 1926 P 0 60 (60): 61 Ind App 819: 
61 Gal 969 (PC). (Suit for maintenance claiming 
Rs, 3000 per year— Trial Court awarding rupees 
800 a year — High Court on appeal increasing 
the amount to Rs. 1200 a year — High Court’s 
decree is not one of affirmance in regard to the 
Rs. 1800 a year disallowed by both the Courts.) 

8. (’82) AIR 1932 Nag 118 (120): 28 Nag LR 142. 

(’16) AIR 1916 Mad 670 (670). (Claim for Rupees 

16,000 wholly dismissed by lower Court — High 
Court decreeing Rs. 6000.) 

(’88) AIR 1938 Lah 886 (887). 

(’86) AIR 1986 Cal 260 (261): 62 Gal 176. (Where 
the High Court, on appeal, modifies the decree 
of the lower Court, in favour of the applicant 
for leave to appeal, the decree is not one affirm- 
ing the decree of the Court below; and the ap- 
plicant for leave to appeal to the Privy Council 
who is not satisfied with the modification, is 
entitled to a certificate without showing that 
some substantial question of law is involved.) 


(’32) AIR 1932 Mad 40 (48). (Decree for payment 
of certain amount after taking accounts is one 
decree and not scries of decrees merely because 
it is the result of decisions in respect of a num- 
ber of items — If the High Court’s decree in such 
a case does not eutirely ailirm the decision of 
the Court immediately below it, then it is not 
an affirming decree within the meaning of 
Section 110.) 

(’37) 41 Cal W N 494 (494). 

9. (’04) 8 Cal W N 294 (296, 296). 

10. See (’30) AIR 1930 Lah 554(665): 11 Lah 465. 

(’32) AIR 1932 Mad 46 (51). 

11. (’38) AIR 1938 Lah 836 (837). 

Note 14 

1. (’29) AIR 1929 Pat 561 (563) ; 9 Pat 668. 

2. (’37) 41 Cal W N 491 (494). 

3. (’18) AIR 1918 All 246 (246). 

(’36) AIR 1935 All 374 (377) : 57 All 873 (PB). 

(’37) AIR 1937 Lah 916 (917). (Pact that a com- 
posite decree is prepared in both appeals does 
not make any difference.) 

{See (’32) AIR 1932 All 66 (67, 68) : 54 All 146 
(S B). (Case of appeal and cross-objoctions.)] 

4 . (’26) AIR 1926 Mad 1024 (1026). (See the expla- 
nation of this decision in A I R 1929 Mad 429.) 

(’38) AIR 1938 Mad 631 (633). 

(’88) AIR 1938 Mad 598 (699). 

5. (’29) AIR 1929 Mad 429 (431) : 62 Mad 621. 


Seotlon 110 
Notes 10-l.i 



998 


APPEALS TO THE KINO IN COUNCIL 


tSeoUen 110 16. "Immediately belov." — The decree or order appealed from must affirm 

Votes 16-17 the decision of the Court immediately below the Oourt passing such decree or order. 

The Calcutta High Court has held that, where a Division Bench of the High Court 
reverses, in an appeal under Clause 15 of the Letters Patent, the judgment of a single 
Judge of the High Court who had reversed on appeal the decree of the lower Appellate 
Court, the Court “immediately below" the Division Bench is the lower Appellate Court 
and not the Court of the single Judge of the High Court and that the decree of the 
Division Bench is a decree of affirmance.^ The reason is that appeals to the Division 
Bench from a single Judge of the High Court do not lie by virtue of any provisions of 
the Civil Procedure Code under which the lower Appellate Court is the Court imme- 
diately below the High Court. The Lahore High Court has, on the other hand, held 
that the words “immediately below" do not mean “subordinate to" and that the Court 
of the single Judge of the High Court is “immediately below" the Division Bench.* 

16. "InvolTe.” — Where there are concurrent findings of fact and no question of 
law would arise unless the findings of fact are also re-opened, no question of law can be said 
to be involved in the appeal.^ In Banki Lai y.Jagat Naraiut I. L. B. 23 Allahabad 94, 
Strachey, C. J., said: “the word ‘involve’ implies a considerable degree of necessity. It 
does not mean that in certain contingencies a question of law might possibly arise. The 
practice of the Privy Council is not to interfere with concurrent findings of fact of the 
Courts below. I think it is impossible to say that a question which only arises if the 
concurrent findings of fact of the Courts in India are disregarded, a question which can 
never arise so long as the Privy Council maintains those concurrent findings of fact, is 
substantial question of law which the appeal to the Privy Council ‘involves’." 

The mere fact that a question of law seems to arise in the appeal is not sufficient 
for granting leave under the Section. It must definitely and clearly arise.* 


17. Substantial question of law. — It is not enough if a mere question of 
law is involved. It must be a substantial one.^ Whether a particular question is sub- 
stantial or not must depend on the circumstances of each case and reported decisions 


(’32) AIR 1932 Mad 46 (49). (Suit on accounts — 
Partly decreed — App^land cross-appeal taken 
together for leave to appeal.) 

[See also (’30) AIR 1980 Lah 564 (555) : 11 Lah 
465. (Lahore High Court follows A I R 1918 All 
246 and AIR 1926 Mad 1024 and distinguishes 
AIR 1929 Mad 429 as where both proceed on 
common ground.)] 

Note 15 

1. (’16) AIR 1916 Cal 973 (973) : 43 Cal 90 (93)- 
(’31) AIR 1981 P C 104 (106) : 58 Ind App 141 : 

68 Cal 1281 (P C). (Decision of Division Bench of 
High Court on appeal and on that Letters 
Patent appeal — Both not to be certified.) 

2. (’28) AIR 1928 Lah 587 (638). (Following 23 
Cal 918 (P C). ) 

(’32) AIR 1932 Lah 121 (122) : 13 Lah 338. 

[See also (’72) 18 Suth W R 480 (484) : Ind App 
Sup Vol 106 (P C).] 

Note 16 

1. (’01) 28 All 94 (98). 

(’16) AIR 1916 Oudh 286 (286, 287) ; 19 Oudh 
Cas 131. 

(’94) 16 All 274 (275, 276) (P C). 

(’91) 18 Cal 23 (30) : 17 Ind App 122 (P C). 


(’04) 1904 Pun Re No. 48. 

(’05) 1906 Pun Re No. 69. 

(’14) 7 Low Bur Rul 103 (105) : 25 Ind Cas 922. 

(’01) 28 Gal 190 (194). (The case in 16 Gal 292n, 
2 Cal 228 and the view of Ranade, J., in 20 
Bom 699, expressing a contrary opinion were 
held to bo overruled by the Privy Council deci- 
sion in 23 Cal 918.) 

[See also (’21) AIR 1921 Pat 83 (85) : 5 Pat L 
Jour 719. 

(’36) AIR 1936 Rang 125 (127) : 13 Rang 
744. (Where the High Court in affirming 
a decision holds that under a clause in the 
memorandum of association, the directors of 
a company plainly had power to do a certain 
thing, and that such power was clear and 
manifest, and the whole case turns on the 
merits and is decided on the facts, it cannot be 
said that there is any substantial question of 
law involved on the appeal, so as to justify the 
High Court to grant leave to appeal to His 
Majesty in Council.)] 

2. (’02) 25 Mad 215 (219, 220) : 29 Ind App 
38 (P C). 

Note 17 

1. (’23) AIR 1923 Mad 30 (31). 
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are mostly of illastrative valne.^ The following guiding principles have, however, been 
recognized and applied in determining whether a question of law is substantial or not — 

(1) The function of the Privy Council being one to declare the law and not to 
alter it,^ a question of law which has been definitely settled by the Privy Council or 
the High Courts* or on which there is or may bo no difference of opinion'* is not a 
substantial question of law. In fact, it is not a question of law at all but only a 
proposition of law.* In order that a point may bo a substantial question of law it should 
be such as to impress the High Court that it is debatable^ in view of the authorities or 
that the authorities themselves may re^iuiro reconsideration. A question of law does 
not become substantial simply because the Judges have stated and examined it in detail 
in order to show that it has no substance.* A question of law will not be mbstantial 
merely because much is at stake on the answer to it." 

(2) Although a point has not been directly decided by Courts, if the principles 
clearly applicable to the case are well-established, the question is not a substantial 
question of law, and the difficulty in the application of such principles to the case 
cannot render it substantial}^ 


<’9G) 20 Bom 699 (708). 

(’29) AIR 1929 Bom 341 (348) : S3 Bom 552. 

(’28) 106 Ind Gas 362 (368) (Fat). 

’27) AIR 1927 Oudh 538 (585). 

’82) AIR 1932 Oudh 134 (135). (Use of certain 
Urdu words — Whether amounts to divorce — Not 
a substantial question of law.) 

2. (’97) 1 Cal W N xciii. 

3 . (’17) AIR 1917 P 0 71 (76) : 40 Mad 793 : 44 
Ind App 261 (P C). 

4 . (’29) AIR 1929 Lah 55 (56) : 9 Lah 581. 

(’31) AIR 1931 Rang 283 (285) : 9 Rang 360. 

P16) AIR 1915 Oudh 188 (159). 

(’18) AIR 1918 Mad 632 (633, 634). 

(’26) AIR 1926 Oudh 381 (386) : 29 Oudh Gas 
215 : 1 Luck 265 (F B). 

(’96) 20 Bom 699 (703). (Settled in India.) 

’28) AIR 1928 Mad 448 (449). 

’27) AIR 1927 Oudh 43 (44). (Pull Bench of a 
High Court speciGc on the point — Point is not 
substantial point of law.) 

(’28) AIR 1923 Rang 71 (78): 11 Low Bur Rul 338. 
(’26) AIR 1926 Rang 111 (112) : 8 Rang 658. 

(’28) AIR 1928 Mod 233 (233). 

(’17) AIR 1917 Pat 493 (495). 

(’24) AIR 1924 Pat 271 (271). 

(’89) 48 Cal W N 432 (435). 

(’37) AIR 1937 Lah 758 (758, 759). 

(’88) AIR 1938 Nag 482 (484, 485). (Legal prin- 
ciple well-defined— Misapplication of it does not 
raise substantial question of law.) 

(’86) AIR 1936 Mad 881 (882) ; I L R (1937) Mad 

121 . 

(’36) 166 Ind Cas 736 (786, 786). (Legal prinoiplos 
settled by Privy Council — Real question only as 
to applicability of principles to facts— No sub* 
stantial question of law.) 

See also Section 109 Note 10, supra. 

[But see (’29) AIR 1929 Bang 280 (281, 282) : 7 
Bang 271. (Whether High Courts in India have 
rightly decided an important legal point held to 
be substantial question of law.)] 


5. (’26) AIR 1926 Nag 5 (6). 

(’21) AIR 1921 All 214 (214) : 43 All 613. 

(’82) AIR 1932 Lah 56 (56). 

(’26) 92 Ind Cas 479 (479) (Lah). 

(’30) 121 Ind Cas 606 (507) (Lah). (Point of liml- 
tatiott — No serious divergence of judicial opinion 
— ^No leave.) 

(’26) AIR 1926 Nag 215 (216). (Question of law 
involving differences of opinion is a substantial 
question of law.) 

(’13) 18 Ind Cas 327 (328) (Oudh). 

(’36) AIR 1936 Pesh 200 (202). 

(’38) AIR 1938 Mad 631 (632). (Decision based 
on clear language of statute and in accordance 
with prior Bench decisions — No leave to appeal.) 

6. (’26) AIR 1926 Oudh 331 (383) : 29 Oudh Cos 
215 : 1 Luck 266 (F B). 

7 . (’37) AIR 1937 Lah 758 (759). 

(’36) AIR 1936 Mad 311 (313). (Substantial ques- 
tion of law must lie a question of some diffi- 
culty in which the pros and cons arc about 
evenly balanced.) 

[See (’36) AIR 1936 Rang 125 (126) ; 13 Rang 
744. (The Court rejected the contention that 
the words ‘substantial question of law’ did not 
mean a question of law which the Court 
thought was reasonably debatable but any 
alleged question of law which if decided against 
a party would substantially affect bis rights.) 

8 . (’33) AIR 1938 Pat 703 (705, 706) (8 B). 

9. (’36) AIR 19.36 Mad 311 (813). 

10. (’28) AIR 1928 Pat 681 (682). 

(’24) AIR 1924 All 559 (560) : 46 All 227. 

(’28) AIR 1928 All 61 (62) : 60 All 208. 

(’27) AIR 1927 Bang 288 (288) ; 5 Hang 585. 

(’31) AIR 1981 Lah 753 (754) : 13 Lah 251. (Mis- 
application of established law to facts not sub- 
stantial question of law.) 

(’32) AIR 1932 Lah 56 (56). (Do.) 

(’36) 165 Ind Cas 736 (735, 736) (Lah). 

[See also (’83) AIR 1983 Lah 1044 (1045). 
(Yeoman tenancy — Widow’s rights thereunder 

Question if absolute or limited and settled 

by decisions— Not substantial question of law.)] 
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- (8) The words 'substantial qiiestioh of law’ mean a substantial question of law 

os between the 'parties in the case involved, and not merely a question of general 
importance}^ 

(4) Orders passed in the exercise of the discretion of the Court do not involve 
substantial questions of law^^ but a question whether a Court could, in law, exercise' 
any discretion at all in a given case is a substantial question of law.^^ 

(6) Objections on the ground of defects in form^* or procedure^® are not 
substantial questions of law, though a question as to limitation^® or jurisdiction may 
be one.^^ 

(6) A question of law taken up for the first time at the hearing of the* 
application for leave to appeal cannot be a substantial question of law.^® 

(7) Whether the construction of documents is or is not a substantial question 
of law, depends upon the facts of each case.^® But the mere appreciation of the effect 


11. (*28) AIB 1928 Nag 114 (115). 

(»88) 147 Ind Gas 121 (122) (Oudh). 

(*33) AIR 1933 Mad 221 (223, 224), 

(*27) AIR 1927 P 0 110 (110) : 2 Luck 93 : 64 
Ind App 126 (P G). (The following cases must be 
deemed to be overruled by this decision : — 11 
Gal W N ccxviii ; 10 Oudh Gas 318 ; A I R 1922 
Oudh 214; 3 Oudh W N 841; AIR 1926 Oudh 
381 ; A I R 1924 All 559 and AIR 1920 All 161.) 
(’26) AIR 1928 P 0 172 (173) : 55 Cal 944 : 55 
Ind App 235 (P 0). 

(’29) AIR 1929 Nag 85 (87). (Findings on queB> 
tions of law quite immaterial to decision of suit 
— No point of law for decision of suit itself — 
No appeal lies.) 

(’28) AIR 1928 Lah 660 (561). 

(’28) AIR 1928 Nag 76 (76, 77) : 23 Nag L R156. 
(A question of general importance would also bo 
a substantial question of law when it is also 
a question between the parties.) 

[See (’28) AIR 1928 Rang 182 (183, 184) : 6 
Rang 169. 

(’28) AIR 1928 All 19 (20). (Quare),'l 
[See also (’25) AIR 1925 Oudh 545 (645). 

(’38) 178 Ind Gas 203 (204) (Pat). (Where both the 
Judges of the High Gourt agree on the merits 
with the judgment of the Gourt below, but diflor 
as between themselves on a question of mere aca- 
demic interest, leave should not on that ground 
be granted to appeal to His Majesty inOouncil.)] 

12 . (’22) AIR 1922 Bom 11 (12). (l^fusal of leave 
under Gl. 12 of the Letters Patent to file addi* 
tional statement.) 

(1837) 5 Suth W R 59 (60) : 1 Moo Ind App 470 
(PC). (Order as to costs.) 

(’94) 21 Gal 484 (487). (Rejection of additional 
evidence under O. 41 R. 27.) 

(’21) AIR 1921 Gal 94 (95). (Dismissal fox laches 
in filing paper-book.) 

(’21) AIR 1921 Oudh 30 (81). 

(’21) AIR 1921 Pat 83 (85) ; 6 Pat L Jour 719. 
(Dismissal for default in filing paper-book in 
time.) 

(’12) 23 Mad L Jour 219 (221). 

(’14) AIR 1914 All 54 (54) : 86 All 325. 

(’19) AIR 1919 Lah 65 (65) : 1 Lah 220. 

(’21) 63 Ind Gas 222 (222) (Lah). (Discretion exer- 
cised in refusing time under 8. 148 for furnish- 


ing deficient court- fee.) 

[See (’89) AIR 1989 Gal 85 (38) : I L R (1988)* 
1 Gal 13. (Rejection of affidavit filed by debtor 
under R. 79, Calcutta Insolvency Rules — No 
substantial question of law.)] 

13 . (’28) AIR 1928 Nag 292 (298). 

14 . (’87) 9 All 93 (96, 97). (High Gourt judgment 
not complying with terms of 0. 41 R. 31.) 

15 . (’98) 20 All 118 (119,120). (Objection to High. 
Gourt allowing production in appeal of succes- 
sion certificate without which lower Gourt had 
ordered execution.) 

(’72) 9 Bom II 0 R 398(401). (Inspection of docu- 
ments.) 

(’08) 1908 Pun W R No. 62 p. 234. 

(’23) AIR 1923 All 463 (464). (Refusal by Higb 
Gourt to allow point to be raised at a late stage.) 

(’26) AIR 1920 Cal 711 (712). (The question as to 
whether a Hindu widow qua executrix can. 
compromise is not a substantial question.) 

(’24) AIR 1924 Pat 468 (470). (Re-opening an issue 
given up in trial Gourt.) 

(’35) AIR 1935 Lah 91 (91). (Appellate Gourt 
allowing amendment and converting suit for 
declaration into one for possession — No substan- 
tial question of law.) 

(!87) AIR 1937 Lah 761 (763). (Administration 
suitr-Non-joinder of all creditors is not sub- 
stantial question of law.) 

16 . (’27) AIR 1927 Rang 20 (27): 4 Rang 263. 

17 . (’25) AIR 1925 Oudh 728 (729). (Decree, 
transferred for execution — Application for substi- 
tution made to second Court— Whether applica- 
tion is according to law is a substantial question' 
of law.) 

(’84) AIR 1934 Oudh 291 (292, 298). (Jurisdiction 
in executing Court to go behind the orders of- 
Sale Officer accepting pre-emption price.) 

(’31) AIR 1931 Oall74 (175). (Jurisdiction of High 
Gourt to appoint receiver in execution giving 
directions to him — No substantial question of 
law.) 

18 . (’20) AIR 1920 All 241 (241). 

[See (’81) 185 Ind Gas 510 (510, 511) (Lah).] 

19 . (’25) AIR 1925 Oudh 219 (220). 

(’34) AIR 1984 Oudh 483 (484). 

(’88) AIR 1988 Mad 221 (228, 224). (Oonstruction 
of documents, held substantial question of law.) 
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of documentary evidence^ or the meaning of entries and terms in a document*^ do not 
raise substantial questions of law. 

(8) The existence of a custom^^ or the nature of a tenure^^ may under proper 
conditions involve substiantial questions of law. 

(9) Questions as to the status of parties^^ or of the applicability of any point 
of law or provision of a statute*® may raise substantial questions of law. 

(10) Questions regarding the validity of presentation of a document for regis- 
tration*® or fraud in procuring registration*^ are substantial questions of law. 

(11) Oases between riparian owners as to rights of water in a channel give riso 
to questions of law or, at all events, to mixed questions of law and fact.*** See also the 
undermentioned cases.** As to what are questions of law, see Section 100 and the 
commentary thereon. 


(*33) AIB 1933 All 561 (561). 

(’33) AIR 1933 All 177 (177) ; 64 All 858. 

(’33) AIB 1933 All 8 (10): 54 All 431. (Oonatruc- 
tion of reference and award.) 

(’27) AIB 1927 Mad 443 (444). (Construction of 
difficult document — Yes.) 

(’12) 14 Ind Gas 269 (269) (All). (Whether trans- 
action evidenced by the document is a mort- 
gage— Yes.) 

(’17) AIR 1917 Lah 381 (382). (Construction of 
documents incidentally arising— No.) 

(’36) AIB 1936 Bang 125 (126) : 13 Bang 744. 
(Question depending upon construction of memo- 
randum and articles of association of a com- 
pany which are plain — Held, no substantial 
question of law.) 

(’88) AIR 1938 Mad 631 (632). (Question whether 
property belongs to God or arcliaka service inam 
turning upon construction of inam papers — No 
substantial question of law.) 

(’30) AIR 1930 Lah 554 (556) : 11 Lah 465. 

20. (’96) 22 Cal 609(617,618): 22 Ind App 59 (PC). 
(’16) AIR 1916 Mad 1222 (1223). 

(’17) AIR 1917 Lah 381 (382). 

21. (’28)AlR1928PC243(245):55IndApp380(PC). 
(’26) AIR 1926 Nag 245 (245). 

(’26) 98 Ind Cas 164 (165) (Oudh). (Construction 
of a document — Parties alone interested — Not 


substantial question of law.) 

(’25) AIR 1925 Oudh 219 (220). (Do). 

(’22) AIR 1922 Oudh 214 (216). (Mere construc- 
tion of document of private importance.) 

(’31) AIR 1931 Lah763(754); 13 Lah 251. (Find- 
ing as to intention from the language of a docu- 
ment not being a document of title.) 

(’28) AIR 1928 All 19 (20). (Question whether cer- 
tain document executed by Hindu widow is 
binding on the estate is not a substantial question 
of law.) 

22. (’17) AIR 1917 PC 33 (39): 40 Mad 709 (721): 
44 Ind App 147 (PC). 

(’24) AIR 1924 Lah 473 (473, 474): 5 Lah 260. 

(’26) AIR 1926 Nag 215 (216, 216). 

[See (’39) AIR 1939 Oudh 60 (60). (Question 
whether a party has succeeded in proving a 
family custom set up by him is not a substan- 
tial question of law.)] 


23. (’09) 36 Cal 1 (18): 85 Ind App 195 (PC). 
(’23) AIR 1928 Mad 448 (444). 


(’17) AIR 1917 Cal 496(496): 440al 119(125. 129). 

24 . (’13) 40 Cal 685 (692). (Refusal of adjudica- 
tion as insolvent.) 

(’16) AIR 1910 All 263 (268) : 38 All 188 (190). 
(Status of holder of a succession certificate.) 

25 . (’28) AIR 1928 Kang 132 (134) : 6 Rang 169. 
(Requisites for right of pre-emption under Maho- 
medan law.) 

(’33) AIR 1933 All 4 (6): 54 All 459. (Legal ncces- 
sity for sale by Hindu widow is substantial ques- 
tion of law.) 

(’83) AIR 1938 Mad 221 (223, 224). (Compromiso 
not beneficial to minors and enhancing rent — > 
If illegal— If Madras Kstates Land Act applies 
— Substantial questions of law.) 

(*18) AIR 1918 Pat 666 (667). (Limitation Act.) 
(’25) AIR 1925 Oudh 541 (541). (SadUmbi of the 
Indian Succession Act — Whether legatees who 
signed a will intended to attest— Not a substan- 
tial question of law.) 

(’26) AIR 1926 Oudh 17 (17). (S. 72, Transfer of 
Property Act.) 

(’80) AIR 1930 Mad 159 (169, 160). (Divorce Act, 
S. 37 — Whether entitles High Court to incroiiso 
alimony once fixed is a substantial question of 
law.) 

(’29) AIR 1929 Mad 827 (827, 828). (Finding on 
a question of alienation without advertence to 
rule laid down by the Privy Council regarding 
recitals in ancient documents.) 

(’23) AIR 1923 Cal 887 (389). 

(*89) 16 Cal 287 (299). 

(’27) AIR 1927 Pat 311 (311). (Sufficiency of mis- 
takes to re-open account settled.) 

(’23) AIR 1923 Mad 602 (603). (Whether suit bar. 
red by S. 47— Not substantial question of law.) 
(’88) AIR 1988 Mad 852 (352) (SB). (Interpreta- 
tion of proviso 2 to S. 4 (2), Income-tax Act, is 
substantial question of law.) 

26 . (’14) AIR 1914 PC 16 (18): 37 All 49 (63): 42 
Ind App 22 (PO). 

(’13) 18 Ind Cas 126 (327) (All). 

27 . (’19) AIR 1919 All 34 (36): 42 All 176 (180). 

28 . (’28) AIR 1928 Pat 191 (192). 

29 . (’35) AIR 1935 Pat 266 (267). (In appeals to 
the Privy Council in partition suits, the ques. 
tion of valuation itself is one of sufficient ixn- 
portance for allowing leave to appeal to His 
Majesty in Council under S« 110, G. P. G.) 


Seotionll^ 
Note 11 
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^Section 111 


looa 


18. Ppivy Council ppaotloo vhen there are eonourrent findings of fdet. — 

See Section 112. 

19. Review. — See Order 45 Bale 3. 

20. Appeal. — See Order 45 Bale 3. 


1 1 1 . [S. 597.] Notwithstandii^ anything contained in 
section 109, no appeal shall lie to His Majesty 

certain appe.1.. Council - 

(a) from the decree or order of one Judge of a High Court 
'^constituted ly His Majesty ly Letters Patent, or of 
one Judge of a Division Court, or of two or more 
Judges of such High Court, or of a Division Court 
constituted by two or more Judges of such High 
Court, where such Judges are equally divided in 
opinion and do not amount in number to a majority 
of the whole of the Judges of the High Court at 
the time being; or 

('ft^from any decree from which under section 102 no 
second appeal lies. 

a* Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
^^established under the Indian High Courts Act, 1861, or the Government of India Act, 1915.** 


1. Legislative changes. 

2. Amendments after 1908. 

3. Scope and object of the Section. 

4. **Decree or order," meaning of. See Notes 

8, 4 and 10 to Section 109. 


1. Legislative ohanges. — The words "decree or order'* have been substituted 
for the word "judgment." See Section 109 Note 1. 

2. Amendments after 1908.— See footnote (a) under the text of the Section. 


(*39) AIR 1939 Cal 86 (37): I L R (1988) 1 Cal 
13. (Petition for insolvency — At date of hearing 
petitioning creditor making sworn statement 
as regards existence of debt — Court relying on 
presumptions under S. 114, Evidence Act, hold- 
ing debt as existing and adjudging debtor as 
insolvent— Decision held one upon question of 
fact and no question of law arose.) 

(*85) AIR 1935 Lah 91 (91). (Plaintiff changing 
allegations — High Court finding them true and 
decreeing suit — No substantial question of law.) 

(*87) AIR 1987 Oudh 182 (188) : 12 Luck 16. 
(Where the whole object of the appeal which is 
sought to be argued before the Privy Council is 


to challenge the act of the Executive Govern- 
ment in taking the estate of the applicant under 
the management and superintendence of the 
Court of Wards, a matter which is settled by 
statute law contained in the U. F. Court of 
Wards Act, the appeal does not involve a sub- 
stantial question of law such as would justify 
the High Court in granting leave to the appli- 
cant to appeal to His Majesty in Council.) 

(•86) 167 Ind Cas 605 (607) (Cal). (Where thelaw 
as to constructive res judicata has been applied 
(and correctly applied) to a set of facts con- 
currently found by two Courts in India, there 
is BO such **8ubBtantial question of law” iz^- 
volved in the case.) 
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8i Scope and object of the Section. — This Section definitely prohibits an Section Itl 

appeal to the Privy Council from a decree made by a single Judge of a High Court Notes 8*4 
and to. this extent overrides Clause 39 of the Letters Patent by virtue of Clause 44 
thereof.^ See note 2 to Section 109. The object is to allow an appeal to the Privy 
Council only after all the remedies are exhausted in the Indian Courts.’’ 

The prohibition, however, only applies to the decree or order of a Judge or 
Judges of a Chartered High Court and not to other High Courts.’’ 

i. “Deopee op opdep," meaning of. — See Notes 3, 4 and 10 to Section 109. 


1 1 1 A. "Where a certificate has been given under section 21,5 (1) Section iHl 
Appeals to Federal of the Government of India Act, 1935, the three 
last preceding sections shall apply in relation to 
appeals to the Federal Court as they apply in relation to appeals to 
His Majesty in Council, and accordingly references to His Majesty 
shall be construed as references to the Federal Court : 


Provided that — 


(a) so much of the said sections as delimits the cases in 
which an appeal will lie shall be construe as delimiting 
the cases in which an appeal will lie without the leave 
of the Federal Court otherwise than on the ground that 
a substantial question of laio as to the interpretation of 
the said Act, or any Order in Council made thereunder, 
has been wrongly decided ; 


(b ) in determining under clause (c) of section 109 whether 
the case is a fit one for appeal, and, under section 110, 
whether the appeal involves a substantial question of 
law, any question of law as to the interpretation of the 


Section 111 — Note 3 

1. (*24) AIB 1924 Mad 399 (399) : 46 Mad 958. 
(Appeal from single Judge noting in revision.) 

(’28) AIR 1928 Cal 640 (642) : 56 Cal 512 (FB). 

(’31) AIR 1931 Bom 503 (504, 606). 

(’86) AIR 1936 Pat 106 (107). (Decision of single 
Judge of High Court — Application for leave to 
appeal to Division Bench rejected — Decision 
remains that of a single Judge and appeal to 
Privy Council is prohibited.) 

2. (’02) 25 Mad 655 (658). (Appeal from single 
Judge acting in revision.) 

(’84) 10 Cal 814 (817) (PB). (Clause 15 of Letters 
Patent.) 

[See (’89) AIR 1989 P 0 122 (127) : I L R (1989) 
Kar 284 : 14 Luck 252: 66 Ind App 160 (P C). 
(Sections 109 and 110 seem to be intended to 
provide for an appeal to His Majesty on the foot- 


ing that no further appeal in India is provided.)] 

3. (’39) AIR 1939 P C 122 (126): ILR (1939) Kar 
234: 14 Luck 252: 66 Ind App 160 (PC). (Decree 
by a single Judge of Oudh Chief Court in exer- 
cise of original civil jurisdiction— Privy Council 
refused special leave to appeal in view of the 
fact that such decree was appealable under the 
Oudh Courts Act to a Bench of the Chief Court.) 
(’17) AIR 1917 Lah 448 (448). (Appeal from the 
decision of a single Judge of the Chief Court of 
Punjab. See the definition of " High Court” in 
the General Clauses Act, 1897.) 

(’32) AIR 1932 Oudh 163 (163, 164). (Oudh Chief 
Court— Not a High Court for this Section.) 

[See (1856) 6 Moo Ind App 448 (456) (P C). 
(Decision of single Judge of the Bombay Sudder 
Court as to admissibility of special appeal.)] 
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Seotion 112 


said Act, or any Order in Council made thereunder, 
shall he left out of account. 

a. Section 111 A was inserted by the Government of India (Adaptation of Indian Laws) 
Order, 1937. 


1 1 2. [S. 616.] (1) Nothing contained in this 
•ving*. deemed — 

(a) to bar the full and unqualified exercise®* of His 
Majesty’s pleasure in receiving or rejectii^ appeals to 
His Majesty in Council, or otherwise howsoever, or 

(b) to interfere with any rules® made by the Judicial 
Committee of the Privy Council, and for the time 
being in force, for the presentation of appeals to His 
Majesty in Council, or their conduct® before the said 
Judicial Committee. 

(2) Nothing herein contained applies to any matter of 
criminal or admiralty or vice-admiralty jurisdiction, or to appeals 
from orders and decrees of Prize Courts. 


[1877, S. 616. See 0. 45.] 

Synopsis 


1. Legislative changes. 

2. Scope and object of the Section. 

3. Prerogative of the Crown — Clause (a). 

See Note 2. 

4. Grounds for the exercise of the 
prerogative. 

5. Practice of the Privy Council. 

6. Findings of fact. 

7. New point before the Privy Council. 


8. Order as to costs. 

9. Rehearing of appeals. 

10. Remand, reception of additional evi- 
dence, etc. 

11. Powers of the High Courts after special 

leave is granted. 

12. Contents of the application for special 

leave. 

13. Proceedings for contempt of Court — 
Whether appeal to Privy Council lies. 


1. LegislatiTe changes. — The words ''herein contained" have been substi- 
tuted for the words "in this chapter” occurring in the old Section, 


2. Scope and object of the Seotion. — This Section does not confer a right 
upon the subject to prefer an appeal to His Majesty in Council. It merely declares that 
nothing in the Code will affect the exercise of the appellate jurisdiction which the 
Sovereign in Council undoubtedly possesses by virtue of the Royal Prerogative.^ His 
Majesty in Council can therefore receive or reject an appeal notwithstanding anything 


Section 112 — Note 2 

1. (^09) 10 Gal L Jour 828 (328). 

[See also (1862) 8 Moo Ind App 270 (274) (PC). 
(*35) AIR 1935 P 0 158 (163) (P C). (King’s 
Prerogative cannot be restricted or qualified 
save by express words or necessary intendment 
—If such limitation is by Dominion or Colonial 


Act, Act must deal with it expressly and such 
Act must have been passed by Legislature 
endowed with requisite power.) 

(*39)AIR 1939 P 0 122 (127) : 66 Ind App 160 : 
ILR (1939) Kar 234 : 14 Luck 262 (PO). (Privy 

Council cannot be asked at appellant’s option to 
function as concurrent Court of first appeal.)] 
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contained in Sections 109 and 110 and notwithstanding the High Courts in India have 
refused leave to appeal on the ground that the requirements of the Code have not been 
satisfied.^ 


8. Prerogative of the Grown. — Clause (a). — See Note 2 above. 


4. Grounds for the exercise of the prerogative. — Special leave under this 
Section will not be granted as a matter of course.^ It will ho refused where the ques« 
tion involved is merely one of practice or of form or of costs^ or whore the refusal of 
the High Court to grant leave is not shown to bo wrong.® Again, the Judicial Committee 
will not entertain an application for leave to appeal against an act of State.* But leave 
will be granted where the question involved is an important or substantial (;ueition of 
law of general interest, even though the value of the subject-matter of the .ipix^al is 
below Es. 10,000 or the application to the High Court is time-barred.** 


2. (1843) 3 Moo Ind App 220 (224) (PC). 

(1841) 2 Moo Ind App 428 (434) (PC). 

(1847) 4 Moo Ind App 220 (222) (PC). 

(I860) 4 Moo Ind App 363 (361) (PC). 

(1862) 6 Moo Ind App 196 (198, 199) (PC). 

(1869) 7 Moo Ind App 666 (670) (PC). 

(I860) 8 Moo Ind App 266 (267) (PC). 

(1862) 8 Moo Ind App 270 (274) (PC). 

(1862) 9 Moo Ind App 168 (194) (PC). (In this 
case the Judicial Committee declined to deter- 
mine the question of the Hoyal Prerogative to 
admit an appeal in a criminal matter.) 

(’68) 12 Moo Ind App 107 (111, 112) (PC). 

(’70) 13 Moo Ind App 632 (541) (PC). 

(’73) 1 Ind App 72 (76) (PC). 

(’90) 16 Bom 166 (158) ; 18 Ind App 6 (PC). 

(’99) 21 All 496 (496, 497) ; 26 Ind App 68 (PC), 

(’94) 17 All 112 (116) : 22 App Ind 1 (PC). 

(’ll) 13 Cal L Jour 607 (609). 

(’18) AIR 1918 PC 312 (312) (PC). 

(1865) 10 Moo Ind App 313 (321) (PC). (Special 
leave to appeal granted notwithstanding that 
no application had been made for such leave to 
the Court below.) 

(’39) AIR 1939 P 0 122 (127) ; I L R (1939) Kar 
234 : 14 Luck 262 : 66 Ind App 160 (PC). (The 
discretion which S. 112 affirms and maintains 
applies to the rejecting as well as to the receiv- 
ing of appeals and the prerogative is not wholly 
or finally concluded V)y the provisions of S. 109.) 
[Sre (*27) AIR 1927 P 0 264 (266) (PC). (The 
first consideration of the Privy Council is to 
secure if possible substantial justice.)] 

Note 4 

1. (*70) 13 Moo Ind App 433 (437) (PC). (Subject- 
matter of the suit under the appealable value — 
Grounds of appeal peculiar to the particular case 
— Ijeave to appeal refused.) 

(’ll) 1911 Pun L R No. 11, p. 31 (105, 108) : 1910 
Pun Re No. 97. 

(’75) 2 Ind App 205 (206. 209) (PC). (Preliminary 
objection before Privy Council — Leave of High 
Court ultra vires — Other proceedings in India 
more satisfactory — Special leave refused.) 

2. (’72) 9 Bom H C R 398 (401). (Practice.) 

(’32) AIR 1932 P 0 13 (21) ; 69 Ind App 1 : 6 

Luck 666 (PC). (Costs.) 

(’99) 27 Cal 333 (385); 27 Ind App 79 (PC). (Form.) 


(1837) 1 Moo Ind App 470 (479) (PC). (Costs.) 

3. (’02) 30 Cal 309 (316, 316) : 30 Ind App 20 
(PC). 

(’90) 15 Bom l.*)5 (158) ; 18 Ind App 6 (PC). 

4. (’04) 32Call(4.6):31IndApp239(PC). (Order 
of the Viceroy deposing a Maharaja.) 

(1864) ,6 Moo ind App 499 (609, 510) (PC). (Order 
against non-judicial acts, such as an act of 
Governor of Bombay in Council in administra- 
tion of estate of a Nawab.) 

(’70) 13 Moo Ind App 343 (346) (PC). (Dismissal 
of Munsif for corruption .) 

5. ('01) 24 All 174 (177, 178): 29 Ind App 46 (PC). 
(Before aiqdying for special leave an application 
under Section 109 (o) of the Code should ordi- 
narily be made to the High Court.) 

(’68) 5 Moo P C ( N S) 67 (72) (I’C). 

(1859) 8 Moo Ind App 1(17) (PC). (Question affect- 
ing tom giraa hug in Bombay Presidency.) 

(1860) 8 Moo Ind App 103 (120) (PC)- 

(’99) 3 Cal W N ccxxxviii. 

(1900) 23 All 227 (231) : 28 Ind App 11 (PC). 

(’ll) 13 Cal L Jour 681 (685). 

(’06) 33 Cal 893 (894) ; 33 Ind App 106 (PC). 

(’07) 30 Mad 185 (188) : 34 Ind App 93 (P C). 
(Question touching the rights of religious bodies 
in regard to public processions.) 

(’03)27 Bom 416 (418). (Important question affect- 
ing companies.) 

(1860) 8 Moo Ind App 265 (267) (PC). (A question 
of tenure service affecting other suits.) 

(1860) 8 Moo Ind App .839 (361,352) (PC). (Cons- 
truction of an Act of Parliament.) 

(’78) 1 Ind App 268 (276, 276) (PC). (Special 
appeal on the ground of conflict of decisions.) 

(1862) 8 Moo Ind Ai)p 270 (274) (PC). (Where the 
Judicial Commissioner of Oudh had no power 
under Statute or Charter to grant leave.) 

(’68)12MooInd Appl07 (111, 112) (PC). (Whoie, 
owing to change of rule, period for leave to appeal 
had expired ponding review proceedings and there 
was no default of petitioner, the Privy Council 
gave special leave.) 

(’97) 19 All 95 (97) : 23 Ind App 167 (PC). (Where 
the High Court had granted leave in only one of 
two cross-appeals.) 

(*15) 19 Cal W N xii. (Where the High Court 
had granted leave in only one of the two con- 
nect^ suits.) 


Seotion lit 
Notes 2-i 
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5. Praotioe of the PrlTy Coanoil. — The provisions of the Code do not apply 
to the procedure of the Privy Counoil in hearing appeals from India but the Privy 
Council may follow the rules contained in such provisions where it considers them to- 
be based on sound principles.^ See also Notes 6 to 10 and 12 below and the under- 
mentioned cases,* 

6. Findings of faot. — It is a long established rule of practice of the Board 
that it will not as a general rule disturb concurrent findings of fact by two Courts in 
India, ^ though such findings do not always or necessarily prevent their Lordshiijs from 


(’70) 13 Moo Ind App 632 (540, 541) (PC). (Spe- 
cial circumstances of the case.) 

(*16) 19 Cal \V N exxv. (Question of jurisdiction 
to try suit or appeal.) 

also (*13) 21 Ind Cas 369 (371, 372) : 36 
Mad 601 : 40 Ind App 193 (PC). (Wholly in- 
admissible evidence used to the grave prejudice 
of accused.) 

(’33) 57 Cal L Jour 335 (371). (Important ques- 
tion of law sufficient — Construction of R. 36, 
Chapter 10 of Calcutta High Court Original 
Side Rules.)] 

Note 5 

1. (’37) AIR 1937 PC 233 (234): 64 Ind App 260 : 
31 Sind L R 690 : I L R (1937) All 655 (P C). 
(Rule in Section 99 applied.) 

2. (*16) AIR 1916 PC 227 (229) : 44 Cal 573 : 44 
Ind App 39 (PC). (Where an appeal is heard ex 
parte it is the duty of the counsel to place before 
the Board adverse as well as favourable authorb 
tics.) 

(’32) AIR 1932 P C 36 (38, 39, 40) (PC). (It is not 
Board’s, duty to act as draftsman of foreign Acts.) 
(’32) AIR 1932 P C 261 (251, 252) (PC). (Judicial 
Commissioner of (central Provinces reporting that 
decree is a consent decree— Appeal is incompetent 
and other statements as to sufficiency of consent 
need not bo considered.) 

(’34) AIR 1934 P C 29 (30) ; 61 Cal 221 : 61 Ind 
App 29 (PC). (High Court not proceeding on in- 
admissible evidence or inapplicable principles — 
No interference.) 

(’14) AIR 1914 P C 65 (66) : 36 All 284 : 41 Ind 
App 104 (PC). (Appellant guilty of non-prosecu- 
tion of appeal l^fore the Privy Council — Appeal 
automatically stands dismissed — No need for 
order of dismissal.) 

(’89) 17 Cal 693 (694) (PC). (Appellant after trans- 
mission of appeal to England obtained leave of 
High Court to withdraw it. Interests of a minor 
party affected by withdrawal. The Privy Council 
ordered substitution of minor’s guardian as ap. 
pellant for costs.) 

(1856) 6 Moo Ind App 346 (347) (PC). (Admission 
of appeal to Privy Council — No further steps 
taken by the appellant. Judicial Committee on 
a petition by respondent and upon a certificate 
of non-]pro6ecutiou by the Registrar of the High 
Court dismissed the appeal.) 

(’24) AIR 1924 PC 208 (208.209) (PC). (In a case 
where the lower Appellate Court revered a find- 
ing of fact such as adoption, the Privy Council 
simply expressed its agreement with the lower 
Appellate Court without giving any reasons.) 


(’25) AIR 1926 P C 111 (112) : 62 Ind App 110 : 
49 Bom 241 (P C). (No application to the Privy 
Council lies to interpret a previous order in Coun- 
cil unless on regular appeal except for special 
reasons.) 

(’30) AIR 1930 P C 196 (197) : 67 Ind App 186 : 
52 All 277 (PC). (Special leave granted on in- 
correct valuation of subject-matter — Leave can 
be rescinded without an application by respon- 
dent.) 

(’31) AIR 1931 PC 22 (22) : 67 Ind App 279 ; 10 
Pat 86 (PC). (Special leave to appeal granted on 
cx parte application — Board is not precluded from 
going into question of competency of appeal on 
facts being known.) 

(’86) 11 Cal 379 (385) : 12 Ind App 47 (PC). (Mere 
want of particularity in pleadings in the absence 
of consequent injustice will not be a ground for 
setting aside decree.) 

(’27) AIR 1927 Mad 1088 (1089). (Death of res- 
pondent pending Privy Council appeal — Order 
in appeal valid and executable.) 

(*35) AIR 1935 P C 197 (198). (Special leave 
granted only as to area open to compensation — 
Question of quantum not allowed — Question of 
area not determinable without opening question 
of quantum— JJeW appeal must fail.) 

(’35) AIR 1936 PC 36 (39) : 62 Ind App 40 : 14 
Pat 327 (PC). (In the absence of sufficient reason 
Privy Council will not interfere with discretion 
of the Courts in India.) 

(’37) AIR 1937 Bom 433(445). (Provisions of Code 
do not apply to Privy Council appeals — Death 
of respondent pending Privy Council appeal— 
Privy Council decree is not nullity though legal 
representative not substituted.) 

Note 6 

1. (1864) 6 Moo Ind App 27 (49) (PC). (Credibility 
of witnesses.) 

(’32) AIR 1932 P C 50 (61) (P C). 

(’32) AIR 1932 P C 89 (90) : 69 Ind App 147 : 7 
Luck 64 (P C). (Unless there has been a iniscar- 
riage of justice or violation of some principle of 
law.) 

(’32) AIR 1932 P C 231 (234) (P C). (Importance 
of the rule is to discourage consideration of facts 
found by two Courts concurrently.) 

(’33) AIR 1933 P 0 120 (121) (P C). 

(1861) 8 Moo Ind App 477 (489) (P C). 

(’67) 7 Suth W R 27 (27) : 11 Moo Ind App 213 
(P 0). 

(’68) 10 Suth W R 10 (10) : 11 Moo Ind App 19' 
(P 0). 

(’69) 11 Suth W R 1 (1): 12 Moo Ind App 145 (PO). 
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examining the whole evidence and acting upon their own independent judgment.^ The US 

rule is based upon the special advantages which the Judges in India possess for appro. Hote 6 
ciation of evidence, viz., familiarity with the habits and practices of the country, its 
manners and customs and local conditions and also the opportunity of judging the parol 
evidence by seeing the witnesses under examination and by inspecting the original 
documents.^ The weight to be attached to concurrent findings of the Courts in India 


1’69) 11 Suth W R 36 (38) (P C). 

(■71) 16 Suth W R 16 (17, 18) (P C). 

(’72) 14 Moo Iiid App 401 (410, 411) (P 0). 

(’73) 19 Suth W R 276 (276) (P 0). 

(’74) 21 Suth W R 21 (21) : 1 Ind App 144 (P 0). 
(’89) 12 Mad 612 (616) (P G). 

(’92) 19 Cal 462 (461) : 19 Ind App 101 (P 0). 
(Question of adoption.) 

(’96) 23 Cal 918 (921, 922) : 23 Ind App 102 (PC). 
(Question whether the ^fendant had attained 
full age at the lime he executed mortgages.) 

(’98) 25 Cal 189 (194) ; 24 Ind App 183 (P C). 
(’99) 3 Cal W N 249 (249) (P C). (Question whe- 
ther defendants held upon one kind of tenure 
or another.) 

(’01) 28 Cal 1 (4) : 27 Ind App 166 (P C). 

(’01) 28 Cal 190 (193, 194) (P G). 

(’01) 25 Bom 332 (336) (PC). (Question of malice 
and reasonable and probable cause in a suit for 
damages for malicious prosecution.) 

(’02) 25 Mad 215 (219) : 29 Ind App 38 (P C). 
(’08) 35 Cal 271 (274) : 35 Ind App 67 (P C). 

(’09) 31 All 557 (570) : 36 Ind App 210 : 13 Oudh 
Cus 183 (P C). (Existence of custom.) 

(’12) 17 Ind Cas 733 (733) (P 0). 

(’13) 16 Bom Ij R 463 (466) (P C). 

(’13) 41 Ind App 51 (62) (P C). 

(’13) 17 Cal W N 389 (393) (P C). 

(’13) 18 Cal L Jour 70 (73) : 40 C.al 879 : 40 Ind 


App 156 (P C). 

(’13) 18 Ind Cas 91 (92) (P C). 

(’13) 40 Cal 288 (296) ; 1913 Pun Rc No. 26 (P C). 

(’71) 16 Suth W R 37 (37) (P C). 

(’14) AIR 1914 P C 82 (84) (P C). 

(’18) AIR 1918 P C 225 (226) (P C). 

(’20) AIR 1920 P G 4 (6) : 43 Mad 650 : 47 Ind 
App 99 (P C). (Concurrent finding of fact — 
Reasons for finding not consistent — Evidence 
was examined.) 

(’20) AIR 1920 P C 87 (87) (P C). 

(’20) AIR 1920 P C 88 (90) (P C). 

(’22) AIR 1922 P 0 105 (105) ; 45 Mad 207 : 49 
Ind App 67 (P C). 

(’23) AIR 1923 P C 21 (22) ; 2 Pat 230 : 60 Ind 
App 68 (P C). 

(’24) AIR 1924 P C 232 (232) (P C). 

(’26) AIR 1925 P C 31 (82) (P C). 

(’26) 97 Ind Cas 287 (288) (P C). 

(’26) 99 Ind Cas 427 (428) (P G). 

(’25) AIR 1926 P C 174 (174) (P G). 

(’27) AIR 1927 P C 27 (80) (P C). 

(’29) AIR 1929 P G 88 (39) (P C). 

(’81) AIR 1981 P C 68 (69) (P C). 

(’87) 168 Ind Cas 787 (788) (P G). 

(’36) 161 Ind Gas 689 (589) (P G). 

(’86) 156 Ind Cas 848 (848) (P 0). 

(’89) AIR 1989 PC 152 (166): ILR(1939) Ear 268 
(PC). (No proof that findings were arrived at by 


error of method or neglect of any aspect of evi- 
dence — Findings would not lie disturbed.) 

(’86) AIR 1935 P C 71 (72) (P C). (Question 
whether by custom women are excluded from 
inheritance is one of fact, and the Privy Council 
will not interfere with the concurrent findings of 
the Courts in India negativing such a custom.) 

(’35) AIR 1935 P C 92 (93) (P C). 

(’35) AIR 1935 P 0 146 (149) (P C). (Apiiellant 
cannot go behind concurrent findings of fact of 
lower Courts.) 

(’36) AIR 1936 P C 198 (198) : 63 Ind App 295 : 
68 All 397 (PC). 

(’36) AIK 1936 P G 332 (333) : 63 Ind App 441 : 
16 Pat 1 (P C). 

(’37) AIR 1937 P C 157 (160) (P C). (Concurrent 
findings of fact of the lower Courts on the ques- 
tion of navigability of a certain river Istsod on 
documentary or historical writing cannot Iio 
interfered with as it does not involve a question 
of law as to the construction of the documents 
or the writings produced in evidence but only a 
question as to the eflect to lie given as evidenco 
to the historical writings which referred to tho 
state and the use of the river in the past.) 

(’.37) AIR 1937 P C 310 (311) : 31 Sind L R 702 
(P C). 

(’38) AIR 1938 P C 183 (183) : 32 Sind L R 646 
(PC). 

(’39) 182 Ind Cos 416(416) (PC). (No intbrferonco 
unless finding is shown to be erroneous beyond 
shadow of doubt.) 

2. (1849) 4 Moo Ind App 431 (433) (P C). 

(1865) 10 Moo Ind App 429 (436) (P C). 

(’09) 31 All 457 (474) : 36 Ind App 15 : 12 Oudh 
Cas 304 (P 0). (Concurrent finding though not 
binding is entitled to greatest weight.) 

3. (’94) 21 Cal 997 (1002) ; 21 Ind App 163 (P C). 

(’32) AIR 1932 P C 152 (163) : 10 Rang 261 : 59 

Ind App 216 (P C). 

(’32) AIR 1932 P C 69 (78) (P C). 

(’3‘4 AIR 1982 P C 13 (19) : 69 Ind App 1 : 6 
Luck 666 (P G). (Evidenco on commission — 
Witness not seen by any Court — Opinion of 
Appellate Court preferred.) 

(’33) AIR 1933 P C 46 (47) (P C). 

(’93) 20 Cal .560 (.572) : 20 Ind App 38 (P C). 

(’18) AIR 1918 P C 10 (11) : 21 Oudh Cas 104 
(P C). (Trial Court’s judgment based not on 
appreciation of witnesses 'but on probabilities — 
Appellate Court’s judgment though contrary to 
that of the trial Court will not be disturbed.) 

(’06) 28 All 216 (218, 219) : 33 Ind App 68 (P C). 

(’99) 22 Mad 516 (618) : 26 Ind App 66 (P G). 

(’67) 11 Moo Ind App 194 (208) (P C). 

(1864) 6 Moo Ind App 27 (49, 60) (P C). 

(1861) 9 Moo Ind App 66 (87) (P C). 

fl863) 9 Moo Ind App 456 (478) (P C). 
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is not detracted in any way by any of the following oircumstanoes — 

(1) that the two Coqi^s differ in their reasons in arriving at the finding;* 

(2) that the Courts differ in their view of the weight to be given to any particular 

piece of evidence;* 

(3) that the Judges composing the Bench which concurred in the finding of the 
lower Court are not unanimous in their finding;* 

(4) that the materials before the two Courts were not entirely the same, owing to^ 

the admission of additional evidence by the Appellate Court;^ 

(5) that the lower Court hod not considered part of the evidence though coming to 

the same conclusion;* 

(6) that the judgments of the Courts are not exhaustive enough to show that every 

minute and elementary consideration was present to the minds of the Judges;* 

(7) that the nature of the question discussed and the character of the evidence on 

record justify equally either view of the matter.^® 


In exceptional circumstances and for very strong reasons, the Privy Council 
will interfere even with the concurrent findings of fact in order to avoid injustice being 
done.^^ The following circumstances have been held to justify interference by the 
Privy Council with concurrent findings of fact — 

(1) plain miscarriage of justice in the conduct of the trial or the decision of the 

Court;'* 

(2) violation or improper application of any principle of law, evidence, or procedure 

or the fact of the Court having clearly fallen into an error apparent on the 
documents;'* 

(3) inadmissible evidence forming the basis of the finding;'* 


(1865) 2 Suth W R 1 (4) (P C). 

(’80) S-Oal L Rep 430 (484, 435, 436) (P C). 

(•66) 5 Suth WR 3(3,7): 7 Moo Ind App207(PC). 
(•21) AIR 1921 P 0 281 (238) (P 0). 

(•72) 17 Suth W R 185 (187) (P 0). 

1849) 4 Moo Ind App 431 (433) (P C). 

•04) 26 All 681 (586) : 31 Ind App 217 : 7 Oudh 
Cas 290 (P C). 

(•39) 182 Ind CSas 416 (417) (PC). 

[S«e (’67) 11 Moo Ind App 177 (187, 188) (PC).] 

4. (’93) 20 Cal 847 (852) ; 20 Ind App 96 (P C). 
(’27) AIR 1927 Mad 443 (444). 

(’24) AIR 1924 P C 113 (115) : 5 Lah 200 : 51 
Ind App 182 (P C). 

(’08) 25 All 1 (17) : 29 Ind App 208 (P C). 

(’38) AIR 1988 P 0 67 (69) : 65 Ind App 66 : 82 
Sind L R 874 : 1 li R (1988) 2 Oal 72 (PC). 

5. (’03) 80 Cal 308 (308) : 80 Ind App 41 (PC). 

6. (’22) AIR 1922 P C 159 (160) ; 48 Cal 856: 48 
Ind App 114 (PC). 

7. (’97) 24 Cal 1 (6): 23 Ind App 97 (PC), 

[See also (’72) 9 Beng L R 364 (369, 371) (PC). 
(Some evidence wrongly admitted — Best will 
be considered.) 

(’71) 16 Suth W B 8 (9) (PC). (Do.) 

(’09) 86 Cal 883 (889, 840): 36 Ind App 221 (PC). 
(Finding by the trial Court — Separate finding 
given by the High Court on additional evidence 
— ^Ptivy Council rehiBCd to disturb the finding 
of the High Court.)] 

8. (’90) 17 Cal 882 (884) : 17 Ind App 70 (PC). 
(’81) 3 Mad 384 (892) : 8 Ind App 149 (PC). 


(’85) AIR 1986 P 0 146 (149) (P C). 

9. (’12) 84 All 455 (463) : 89 Ind App 166 15 
Oudh Cas 271 (PC). 

10. (’08) 35 Cal 271 (274) : 35 Ind App 67 (PC). 
(’66) 5 Suth W B 79 (80) (PC). 

(’71) 16 Suth W R 9 (11) (PC). 

11. (’14) AIR 1914 P 0 184 (188) (PC). 

(’33) AIR 1983 P C 26 (27) (PC). 

(’29) AIR 1929 P C 24 (24) : 52 Mad 175 : 56 Ind 
App 21 (PC). 

(’22) AIR 1922 P 0 356 (867): 1 Pat 741 : 49 Ind 
App 842 (PC). 

(’89) 16 Cal 753 (766) : 16 Ind App 126 (PC). 
(’69) 11 Suth W R 86 (88) (PC). 

(’06) 28 All 219 (222, 223) (PC). (Mere fact that 
the Courts below do not agree on all the steps 
which lead to one and the sameeonclueionisno 
reason for disturliing concurrent finding of fact.) 
See also the cases in foot-notes 12 to 28 below. 

12. (’72) 14 Moo Ind App 468 (460) (PC). 

(’88) AIR 1988 P 0 188 (183) ; 82 Sind L B 645 
(PC). 

13. (’71) 16 Suth W B 6 (6) (PC). 

(’04) 81 Cal 871 (884) : 81 Ind App 127 (PO).' 
(’87) 14 Oal 296 (806, 807) : 14 Ind App 7 (PO). 
(1849) 4 Moo Ind App 414 (480) (PO). 

14. (’72) 10 Beng L B 801 (811) (PO). 

•89) AIR 1989 P 0 146 (149) (PO). 

’35) AIR 1986 P0176 (179) (PO). (Fact that trial 
Court has seen witnesses is not important u 
decision is based on inadmissible evidence.) 
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(4) the judge misdirecting himself by omitting to deal with the real questions raised 
in issue and drawing wrong inferences from the evidence;^* 

(6) finding of fact being based on an error of law or a misconstruction of documents-}* 
(6) that important questions of law underlie the findings or that law is mixed up 
largely with facts;” 

ifj) that the lower Court had not seen the witnesses under examination;*^ 

(8) that the High Court has clearly misunderstood or failed to appreciate material 

evidence in the case thereby necessarily coming to a wrong conclusion;** 

(9) that there is no evidence to support a finding;*® 

(10) that questions of fact undecided by the lower Courts require to bo decided by 

the Privy Council in order to enable the respondent to moot the apx)ellant’s points 
of law;** 

(11) that the case involves a question of jurisdiction of an important and delicate 

character, now to the Courts in India;** 

(12) that the dispute is one as to custom which is a mixed question of law and fact;** 

Even in the case of findings of fact which are not concurrent the Privy Council 
will not interfere unless it is satisfied that the conclusions of the High Court are 
erroneous.** 

It may also be remembered that in appeals from second appeals a finding of 
fact is as binding on their Ijordships of the Judicial Committee as on the Court of 
second appeal in India.** 


7. New point before the Priyy Counoil. — Though in exceptional cases a 
new point may bo allowed to bo raised for the first time before tho Privy Council,* yet 
as a general rule such a point is disallowed where it ought to have been raised in and 


15. ('25) AIB 192S 1‘ 0 122 (12.S) (PC). 

■(■69) 12 Moo Ind App 507 (520, 621) (TO). 

(’29) AIR 1929 1* 0 38 (40) (PC). 

(’69) 13 Moo Ind App 232 (244, 246) (PC). 

16. (’29) AIR 1929 P 0 38 (39, 40) (PC). 

(’14) 22 Ind Cas 61 (52) (PC). 

•(*19) AIR 1919 P 0 60 (61): 42 All 152 (156, 167): 
46 Ind App 197 (PC). 

'(’81) 3 Mad 384 (392) : 8 Ind App 149 (PC). 

17. (’25) AIB 1925 P C 122 (12:3) (P C). 

■(’77) 1 Mad 252 (258) : 4 Ind App 109 (PC). 

18. (’28) AIR 1928 P C 39 (40) : 24 Nag L R 40 
(PC). 

■(’14) AIR 1914 P C 184 (188) (PC). 

19. (’25) AIR 1925 P C 280 (288) : 52 Ind App 
418 : 5 Pat 136 (PC). 

■(’3.5) AIR 1935 PC 73 (78) (PC). (Failure to con- 
sider material evidence.) 

20. (’14) AIR 1914 P C 67 (71) : 41 Cal 972 (987, 
989) : 41 Ind App 110 (PC). 

■(’18) AIR 1918 P 6 839 (343) (PC). 

21. (’90) AIR 1920 P C 181 (190) (PC). 

^2. (’72) Ind App Supp Vol 106 (118). 

23. ( 17) AIR 1917 P C 33 (89): 40 Mad 709 : 44 
Ind App 147 (PC). 

(’99) 22 Mad 615 (618) : 26 Ind App 55 (PC). 
(QuMtion of custom treated as one of law by both 
parties and no error of law shown.) 

24. (’84) AIR 1934 PC 81 (88): 61 Ind App 158: 12 
Rang 194 (P C). (Barden of so satisfying tho 
Privy Council is on the appellant.) 


[See also (’36) AIB 1986 P C 147 (150) (P C)' 
(Privy Council would be slow to diHor from tho 
view of the trial Judgo who has seen tho wit- 
nesses when they wore lieing examined as to 
tho effect of such evidence, especially in a case 
where tho languago used often has a local sign!- 
ffcance l)y no means identical with the English 
words into which tho native words are trans- 
lated.)] 

25. (’89) 16 Qal 753 (756) : 16 Ind App 125 (PC). 

(’91) 19 Cal 253 (259, 260) : 19 Ind App 48 (PC). 

(’90) 17 Cal 246 (249) (PC). 

(’28) AIR 1928 P C 219 (221) (PC). 

(’87) 14 Cal 740 (748) : 14 Ind App 101 (PC). 

(’72) 12 Beng L B 107 (108) (PC). (Special leave 
ill appeals from decrees on second appeal on 
questions of fact granted only under special cir- 
cumstances.) 

(’27) AIR 1927 P C 117 (119) : 64 Ind App 196 : 
54 Cal 686 (PC). 

Note 7 

1. (’15) AIB 1915 P C 172 (173) (PC). (A new 
defence.) 

(’32) AIB 1932 P C 28 (31) : 59 Ind App 29 : 59 
Cal 1012 (PC). (New claim for abated rent under 
a kabuliyat allowed on payment of costs.) 

(’32) AIR 1932 P C 51 (52) : 69 Ind App 121 : 53 
All 990 (PC). (Now point as to non-maintain- 
ability of the suit owing to want of previous 
sanction of Local Government under S. 93, 
0. P. Code, allowed to be raised.) 


SedtiOBllN 

Notes 6-T 


3CPC. 64. 
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considered by the Gonrts in India.* Mere technical objections taken for the first time 
before the Privy Council are always disallowed.* 


(’ll) 33 All 344 (855, 856) : 88 Ind App 104 : 14 
Oudh Cas 183 (PC). (A now interpretation of a 
document.) 

(’68) 9 Suth W R 9 (10) (PC). 

(*34) AIR 1984 P C 213 (216) : 61 Ind App 878 : 
66 All 634 (P C). (One of the grounds in appeal 
before High Court not argued — It can be consi- 
dered by Privy Council, where the point was one 
of law and required no fresh evidence.) 

(’35) AIR 1935 PC 108 (114) (PC). (Where a party 
has not raised certain defence in the High Court 
or has abandoned it, the Privy Council grants 
leave to raise such defence liefore it only in ex- 
ceptional cases, and there is no distinction in 
principle between the position of an appellant 
who abandons in the High Court a ground of 
appeal of which he had given notice and the 
position of a respondent in the High Court who 
does not raise a point in his favour which was 
open to him without notice. It is quite true that 
it would be open to the Board on proper terms 
to refer to the High Court this question for their 
consideration. But even that the Board would 
not do exccx)t under special circumstances.) 

2. (’12) 34 All 67 (62) (PC). 

(’32) AIR 1932 P C 118 (121) : 69 Ind App 161 : 
10 Rang 242 (PC). (Invalidity of document 
owing to non-registration — Not raised in Court 
below— Circumstances and facts not admitted — 
Not allowed to be raised.) 

(*33) AIR 1938 P C 117 (117) (PC). 

(’83) AIR 1933 P C 164 (166, 167) (PC). (Plea of 
gonuincTsale sought to be converted for the first 
time in Privy Council to one of gift.) 

(’34) AIR 1934 P C 108 (111) : 68 Bom 306 : 61 
Ind App 190 (PC). (New defence— Not raised in 
written statement nor considered by Courts 
below— Disallowed.) 

(1848) 3 Moo Ind App 229 (242) (PC). (Objection 
that proper parties were not before the Court — 
Disallowed.) 

(’13) 86 All 227 (238) : 40 Ind App 74 (PC). 

(’28) AIR 1928 P C 106 (107) (PC). (Question of 
wakf being public or private not raised in the 
lower Courts — Privy Council refused to enter- 
tain.) 

(’69) 11 Suth W R 27 (28) : 12 Moo Ind App 470 
(PC). (A new ground of defence not in issues.) 
(’28) AIR 1928 P C 39 (43): 24 Nag L R 40 (PC). 
(New defence.) 

(’28) AIR 1928 P 0 47 (48) (PC). (New plea of 
limitation based on new facts.) 

(’16) AIR 1916 P C 166 (168) (PC). (A question 
abandoned in the appeal Court in India.) 

(’07) 34 Cal 709 (710) : 34 Ind App 164 (PC). 
(Question of fact decided against appellant, and 
not raised in High Court.) 

(’18) AIR 1918 P C 63 (55) : 40 All 497 (PC). 

(’18) AIR 1918 P C 173 (177) ; 43 Mad 174 : 46 
Ind App 195 (PC). 

(’86) 12 Cal 239 (245) : 12 Ind App 166 (PC). 
(Point not in issue or before the lower Court.) 
(’71) 14 Moo Ind App 176 (196) (PC). (Do.) 


(’98) 25 Cal 187 (189) : 24 Ind App 191 (PC). (Point 
not raised in plaint or Courts below.) 

(’14) AIR 1914 P C 137 (140): 37 Mad 227 (PC). 
(Point not raised in Courts below.) 

(’17) AIR 1917 P C 197 (200) (PC). (New plea 
not raised in lower Courts.) 

(’24) AIR 1924 P C 123 (123) (PC). (Subsidiary 
points not raised or canvassed in Courts below.)* 

(’25) AIR 1925 P C 118 (122): 62 Cal 482: 21 Nag 
L R 50 : 52 Ind App 231 (PC). (Objections to 
frame of decree.) 

(’26) AIR 1926 P C 41 (43, 46) : 53 Cal 633 : 53 
Ind App 100 (PC). (Argument which has not 
been sifted in the Courts below cannot bo enter- 
tained.) 

(’99) 22 Mad 515 (518) : 26 Iiid App 66 (PC). 
(Objection taken for the first time before the 
Privy Council.) 

(’94) 21 Cal 997 (1004, 1005) : 21 Ind App 163 
(PC). 

(’39) AIR 1939 P C 114 (116) : I L R (1939) Kar 
160 (P C). (Contention not put forward before 
the trial Court or High Court.) 

(’39) AIR 1939 P C 143 (145) (P C). (Parties not 
taking objection to reception of certain evidence 
in Court of Apx)eal when professionally repre- 
sented — Such objection cannot prevail for first 
time in Privy Council appeal,) 

(’39) AIR 1989 P 0 169 (161) : I L R (1939) Kar 
249 (PC). (Plea as to validity of lease not raised 
in written statement — Plea not allowed.) 

(’35) AIR 1935 P 0 212 (214) (P C). (Case based 
on specific alleged negligence — Case not made 
out — New plea that negligence is presumed in 
circumstances of case — Plea not taken in plead- 
ings nor at trial — Plea held not allowable.) 

(’36) AIR 1936 P 0 89 (90) (P C). (Appellant can- 
not be allowed to maintain contention abandoned 
by him in lower Court.) 

(’36) AIR 1936 P 0 139 (141) (PC). (Plea not 
pressed in lower Courts and no issue framed.) 

(’36) AIR 1936 PC 179 (183) (PC). (Issue abandon- 
ed or not raised in lower Courts — Privy Council 
will be reluctant to consider such issue.) 

(’37) AIR 1937 P C 260 (261) : 81 Sind L R 662 
(P C). (Question of fact not raised in India — 
Cannot be raised for first time before Privy 
Council.) 

(’88) AIR 1938 PC 4 (6,7): 32 Sind LR 236 (PC). 
(Plea not raised in pleading nor in issue.) 

(’38) AIR 1938 P C 20 (22) : 65 Ind App 46 : 17 
Pat 69 : 32 Sind L R 276 (P C). (New pl^a not 
raised in High Court or in application for leave 
or in grounds of appeal to Board — Plea depend- 
ing on proof of facts not allowed.) 

3. (1849) 6 Moo Ind App 1 (26) (P C). 

(1869) 7 Moo Ind App 441 (474, 476) (P C). 

(’78) 1 All 688 (708) : 5 Ind App 87 (PC). (Special 
leave granted on question of law of importance 
to the Jain sect in argument — Technical objec- 
tions disallowed.) 
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8. Order as to OOStSi — The sound general rule is that the party who is 
defeated in the controversy that is raised shall pay the costs.^ But if the successful 
party is guilty of laches* or if grounds of appeal which are absolutely untenable are 
joined with grounds which are tenable in order to bring the case within the rule 
authorising an appeal as of right,* he will disentitle himself to the application of the 
general rule. Where an appeal is affirmed upon grounds wholly different from those 
relied upon in the Court below, ‘ costs would be disallowed to the respondent. Where 
the Privy Council remanded a case to the lower Court and the remand was occasioned 
by the manner in which the issuo was framed by the Judge, the costs of the appeal 
were directed to be costs in the cause.* In the undermentioned case* where the suit 
arose of a will being ambiguous which was construed differently by two Courts in 
India, their Lordships of tho Privy Council ordered that the costs should come out of 
the estate. When gnxnting leave to appreil it is open to tho Privy Council to impose 
such terms upon tho party applying as the special circumstances of the case require,^ 
The High Courts have no jurisdiction regarding costs or security for costs where 
special leave has been granted by the Privy Council except so far as directed by the 
Privy Council in that behalf.* 


0. Re-heaping of appeals. — A re-hearing will, as a general rule, bo refused 

in accordance with the salutary maxim interest reipublicoi ut sit finis litium it 

concerns tho State that there should be an end to law suits. There may, however, bo 
exceptional circumstances which will warrant the Board in allowing a case to be re- 
heard at the instance of ono of the parties. But this is an indulgence which will bo 
exercised for the puriiose of preventing irremediable injustice, whore by some accident 
without any blame, the party has not boon heard and an order has boon made inadver- 
tently as if ho had been heard.* For examples of cases in which such indulgence was 


Note 8 

1. (’83) 9 Cal 797 (802) : 10 Ind App 113 (P C). 
(On this principle the appclliiiit was awarded 
costs of appeal althou/*)i the appella nt only partly 
succeeded in his appeal, Ixicause the whole of his 
claim was opposed in the Courts lielow on an 
untenable ground.) 

(1861) 8 Moo Ind App 477 (489) (P G). 

(’83) 7 Bom 19 (33) : 9 Ind App 80 (P C). 

(’66) 10 Moo Ind App 454 (476) (P C). (Slight 
modification as to rate of interest in appeal is 
not sufficient to deprive the respondent of the 
costs of appeal.) 

(’98) 25 Cal 187 (189) : 24 Ind App 191 (P C). 
[See also (1865) 10 Moo Ind App 229 (251) (PC). 
(Bate of interest reduced- -Parties to bear their 
own costs.) 

(’26) AIR 1925 P C 169 (170) : 47 All 469 (P C). 
(Respondent lodging his printed case but absciit 
at hearing — Appeal dismissed — Respondent 
entitled to costs up to lodging.) 

(1900) 27 Cal 951 (970) : 27 Ind App 110 (P G). 
(The Indian practice of apportionment of costa 
does not prevail in the Privy Council.)] 

2- (’16) AIR 1916 P G 110(113) : 44 Cal 186(200) : 
43 Ind App 249 (P C). 

(1861) 8 Moo Iiid App 193 (198) (P C). 

(*34) AIR 1934 P 0 213 (217) : 61 Ind App 378 : 
56 All 634 (PC). (Where tho ground upon which 
their Lordships allowed the appeal was not 
relied upon in High Court, thdr lordships were 


of opinion that thorn should bo no order as to 
costs in Pigh Court and the Privy Council 
ap]ical.) 

3. (*82) 8 Cal 332 (337) ; 0 Ind App 1 (P C). 

4. (I860) 8 Moo Ind App 170 (192) (P C). 

5. (’69) 12 Moo Ind App 289 (332) (P C). 

(’69) 12 Moo Ind App 343 (349) (P C). 

[See also (1865) 6 Moo Ind App 53 (87) (P C). 
(Question of qosts was left to the di.scrction of 
Courts lielow.)] 

6 . (’32) AIR 1932 P C 269 (275): 59 Ind App 419 : 
60 Cal 454 (P C). 

7. (185.3) 6 Moo Ind App 322 (326, 327) (P C). 
(1859) 8 Moo Ind App 1 (17) (P 0). 

(’99) 21 All 496 (498) : 26 Ind App 58 (P C). 
(1850) 4 Moo Tnd App 353 (361) (P C). 

8. (’25) AIR 1925 Oudh 99 (100). (Hence High 
Court cannot demand security.) 

(’84) 10 Cal 106 (107). (Costs of printing and 
translation of appeal papers to be assessed by tho 
High Court, and costs in England are assessed 
by the Privy Council.) 

Notes 

1. (’87) 10 Mad 73 (77, 78) ; 13 Ind App 155 (P C). 
(“Res noviter" not itself a ground for re- hearing.) 
(1839) 2 Moo Ind App 181 (215, 216) (P C). (But 
Court always possesses common law "power to 
rectify mistakes or errors in judgment.) 

(’29) AIR 1929 P C 84 (87, 89) (P 0). 


Section its 
Notes 8-^ 
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'8Mtionll2 exercised, see the undermentioned oases.* In any view the restoration will only be 
Motes O-ia ordered on terms as to costs, security, eto.^ 

10. Remandi reoeption of additional eYidenoey eto.— For the practice of the 
Privy Council in regard to remand, reception of additional evidence and matters within 
the discretion of the Courts in India, see the cases noted below.^ 

11. Powers of the High Courts after speoial leave is granted. — See the 

undermentioned cases.^ 


12. Contents of the application for speoial leave. — The application must 
contain a full statement of all the material facts and legal grounds showing that there 
is a good case for appeal on facts and law. A petition which is too vague and is not in 
conformity with the above requirement is liable to be dismissed, if liberty to amend is 
not granted.^ It is the duty of the petitioner to send to his agents or legal advisers in 
England material papers with instructions to make an application in due form.^ As 
special leave is invariably granted ex partCt the Privy Council on finding any material 
mis-statement or concealment in the application so granted will ordinarily discharge 
the appeal with costs.* If, however the mis-statements were not made in bad faith, it 


(*26) AIR 1925 P C 111 (112) : 62 Ind App 118 : 
49 Bom 241 (P C). (Petition for interpretation 
of orders in council allowed only in rare cases.) 
(»97) 19 All 209 (211) : 24 Ind App 49 (P C). 
(Alleged want of notice to respondent — Appeal 
heard ex parte— No re-hearing allowed.) 

(*69) 2 Beng Ij R GO (04) (P G). (Omission and 
neglect of petitioner himself no ground.) 

V91) 14 Mad 439 (441) (P C). (No re-hcaring that 
new evidence is forthcoming.) 

^’21) 59 Ind Gas 7 (8) (P 0). (Omission to notify 
respondents of the admission of an appeal is not 
a Bullicient ground.) 

(’69) 12 Moo Ind App 254 (260, 261) (P C). (Ex 
parte — Default due to agents— No ground.) 

2 . (1854) 6 Moo Ind App 204 (205) (P G). (Non- 
prosecution due to ignorance of new rules.) 

(1860) 8 Moo Ind App 160 (162) (P C). (Di8mis.sal 
for non-proBOcution seriously afiecting in&int.) 
(’97) 21 Bom 723 (724) : 24 Ind App 128 (P C). 
(Delay in non-prosecution duly explained.) 
(1839) 2 Moo Ind App 181 (223) (P C). (Ex-parte 

Infant under the Court of Wards— Default due 

to guardian ad litem absenting and abandoning 
appeal.) 

(’16) AIR 1916 P C 119 (119) : 44 Cal 388 : 44 Ind 
App 87 (P C). (Default and non- prosecution due 
to fraud of another.) 

(’16) AIR 1916 P C 121 (122) ; 40 Mad 112 : 44 
Ind App 6 (P C). (Arguments closed by junior- 
important questions involved — Leader allowed 
to re argue.) 

3 . (*97) 21 Bom 723 (724) : 24 Ind App 128 (PC). 
(1857) 7MooIndApp 16(17, 18)(PC). (Extension 

of time for performance of terms also granted.) 

Note 10 

1 . (1865) 2 Suth W R 13 (13) : 10 Moo Ind Ai)p 
492 (PC). (Remand.) 

(1866) 8 Ruth W R 19 (30) : 10 Moo Ind App 81 
(P C). (Do.) 

(’19) AIR 1919 P 0 85 (88) (P 0). (Do.) 

(’18) AIR 1918 P 0 3 (4) : 46 Cal 748 ; 46 Ind App 


94 (P C). (Do.) 

(1866) 2 Knapp 259 (263) : 5 Suth W R 79 (P 0). 
(Do.) 

(’23) AIR 1923 P 0 128 (136) : 2 Pat 676 : 50 Ind 
App 183 (P G). (Reception of additional evidence.) 
(’69) 13 Mooind App 15 (34) (PC). (Discretionary 
matter— Board is reluctant to interfere.) 

(1900) 27 Cal 1 (4) : 26 Ind App 281 (P C). (Do.) 
(’36) AIR 1936 P C 139 (141) (PC). (Regard being 
had to sum at stake and protracted character of 
litigation case was not remitted for inquiry.) 
Note 11 

1. (’09) 4 Ind Cas 452 (454) (Cal). (High Court has 
no jurisdiction to appoint receiver under O. 45 
Rule 13.) 

(’25) AIR 1925 Oudh 99 (100). (High Court can- 
not demand security.) 

(’33) AIR 1933 Bom 244 (245). (Compromise after 
grant of leave to appeal to Privy Council — High 
Court cannot substitute a new decree.) 

(’89) 16 Cal 184 (185) : 16 Ind App 200 (P C). 
(Party dying pending appeal to the Privy Council 
— Practice relating to substitution of parties on 
revivor — Representative character to be ascer- 
tained by High Court.) 

(’27) AIR 1927 Bom 217 (220) : 51 Bom 430 (P B). 
(High Court can extend time prescribed for 
security by O. 45 R. 7.) 

(’31) AIR 1931 Bom 278 (279, 280). (High Court 
can also change form of security.) 

(1900) 27 Cal 1 (4) : 26 Ind App 281 (P C). 

Note 12 

1 . (1861) 8 Moo Ind App 193 (195, 197) (P C). 
(’66) 11 Moo Ind App 1 (2, 3-6) (P C). 

2 . (’20) AIR 1920 P 0 169 (169, 170) (P C). 

3. (1855) 6 Moo Ind App 207 (207, 209) (P 0), 
(Mis-statement of fact.) 

(1859) 7 Moo Ind App 261 (263) (P 0). 

(1861) 8 Moo Ind App 193 (197) (P C). 

(1861) 8 Moo Ind App 492 (496, 497) (P C). 

(’82) 4 All 500 (607, 608) : 9 Ind App 70 (P 0). 
(Mis-statement in petition.) 
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is within the discretion of their Lordships of the Privy Council to allow the appeal to 
be beard.^ 

13. Prooeedin^B for oontempt of Court— Whether appeal to PriYy Counoil 
lies. — In Kapildev Malmiya v. Chief J ustice and Judges o f the High Court, Allahabad^ 
certain persons were fined by the High Court for contempt of the High Court in having 
published an article in a newspaper which contained an “unwarranted and defamatory 
aspersion on the character and ability of a number of Judges of the High Court.” On 
an application by such persons for leave to appeal to the Privy Council it was hold by 
the Allahabad High Court that no leave could bo granted. The decision was based on 
two grounds : 1. The proceedings were of a criminal nature and as such not within 
the provisions of the Code relating to appeals to the Privy Council. 2. The matter was 
of an exclusive jurisdiction and the order of the High Court was ‘final.* 

But in S. N, Banerjee v. Kuchwar Lime and Stone Co, Ltd,,^ it was held by 
the Privy Council that a committal for a finding of contempt for breach of an 
injunction is not criminal in its nature and is properly dealt with under the Civil 
Procedure Code and hence, there could be an appeal to the Privy Council in such cases 
under the Civil Procedure Code. 


(*30) AIR 1930 P 0 196 (197) ; 57 Ind App 186 : 
52 All 277 (P C). (Application from respondent 
to rescind special leave not necessary.) 

(*31) AIR 1931 P 0 22 (22) : 67 Ind App 279 ; 10 
Pat 86 (P 0). 

4. (’82) 4 All 600 (608, 609) : 9 Ind App 70 (PC). 


(*74) 2 Ind App 71 (81. 82) (P C). 

Note 13 

1. (*36) AIR 1935 All 811 (813) : 57 All 910. 

2. (*38) AIR 1938 PO 295 (298): 17 Pat 770: ILR 
(1939) Kar 42 (P C). (1913 App Cas 417, Scott 
V. Scott, Followed.) 


Seotion 112 
Notes 12-12 
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Seotton 118 


Section lit 


Befebenoe, Review and Revision 

1 1 3 . [ S. 617.] Subject to such conditions and limitations 
Reference to ^ ^ prescribed, any Court may state a case and 

High Court, refer the same for the opinion of the High Court, and 
the High Court may make such order thereon as it thinks fit. 

[ 1877, S. 617; 1861, S. 28; See Order 46.] 

Synopsis 

le **Courtg** meaning of. 

2. **Subject to tuck conditions . . . pretcribed.” 

!• ‘‘Gourtf** meaning of. — Tbo Deputy Commissioner of Oudh^ or a 
Collector hearing an application under the Bombay Mamlatdars’ Courts Act^ is not a 
**Court*' within the meaning of this Section and cannot state a case for the opinion 
of the High Court. 

Applications which had been submitted to the Maharajah of Benares in civil 
cases from the Benares State Court cannot be referred under this Section to the 
Allahaba4 High Court for its opinion.® 

2. ''Subjeot to such conditions . • • • prescribed.” — For such conditions 
and limitations, see Order 46. 

This part of the Code does not apply to suits and proceedings under the Agra 
Tenancy Act (III of 1926), Section 264, Second Schedule. 


1 14 . [ S. 623.] Subject as aforesaid, any per- 
**”*''■ son considering himself aggrieved — 

(a) by a decree or order from which an appeal is allowed 
by this Code, but from which no appeal has been 
preferred, 

(h) by a decree or order from which no appeal is allowed 
by this Code, or 

(c) by a decision on a reference from a Court of Small 
Causes, may apply for a review of judgment to the 

SecHon 113 — Note 1 (’96) 1896 Bom P J 317 (217). (Or the Begistrar 

1. ' (’26) AIB 1928 Oudh 485 (485). acting under Indian Begistration Act.) 

2. (’12) 14 Ind Oas 782 (788) (Bom). 3. (’25) AIB 1926 AU 293 (293) : 47 AU 822. 
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Court which passed the decree or made the order, Saotloalif 
and the Court may make such order thereon as it 1-i 
thinks fit. 

[ 1877, S. 623; 1859, S. 376. See O. 47.] 


1. Scope and applicability of the Section. 

2. “Subject at aforetaid.” See Order 47. 

3. Appealable order from which no appeal hat been 

preferred. See Section 104. 

4. Non-appealable ordert. See Section 104. 

1. Soops and applioability of the Sootion. — This Soction contains a brief 
statement of the Court's general power of review. The details and procedure are 
provided for in Order 47. See Order 47 Rule* 1. 

On the question of the applicability of this Section to decrees in appeals under 
the Letters Patent, the High Courts of Bombay^ and Madras* have held that the 
Section applies, while the High Courts of Allahabad* and Patna* have held that it 
does not. 

See also the undermentioned case.* 

2. “Subject as aforesaid.” — See Order 47. 

3. Appealable order from vhioh no appeal has been preferred. — Sea 

Soetion 104. 

4. Non-appealable orders. — See Section 104. 


1 15 . [S* 122.] The High Court may call for the record-’ Section 115 
of any case which has been decided** by any Court 
Revision. to sucli High Court® and in which no 

appeal lies thereto,’ and if such Subordinate Court appears — 

(a ) to have exercised a jurisdiction not vested in it by 
law,** or 

(b ) to have failed to exercise a jurisdiction so vested,** or 

(c) to have acted in the exercise of its jurisdiction illegally 
or with material irregularity ,*2 

the High Court may make such order in the case as it 
thinks fit.*® 


[1877, S. 622; 1861, S. 35. See also S. 224 of the Govern- 
ment of India Act of 1935.] 


Section 114 — Note 1 

1. (’27) AIB 1927 Bom 232 (283). 

2. (’17) AIR 1917 Mad 670 (670) : 40 Mad 651. 

3. (’04) 1 AU L Jour 609 (511). 

(’31) AIR 1981 All 244 (249) ; 53 All 535 (F B). 

4. (’81) AIR 1931 Fat 409 (410). 


5. (-37) AIB 1937 Lali 82(83). (The company law 
does not affect the power of review which is other- 
wise vested in a Court especially when by S. 141, 
0. P. Code, the provisions of the Code are to bo 
followed in all proceedings in any Court of civil 
jurisdiction.) 
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Synopsis 


1. Hutory of tbo Section. 

2. Scope and object of the Section. 

3. **May call for the record.** 

4. **Any cate which hat been decided.** 

5. Interlocutory ordert. 

6. ‘'Subordinate Court.** 

7. “And in which no appeal liet thereto.** 

8. Other remedy open. 

9. Juritdiction. 

10. “Exercite of juritdiction not vetted in it 

by law.’* 

11. “Failed to ezercite a juritdiction to 

vetted.*’ 

12. Ezercite of juritdiction illegally or with 

material irregularity. 

13. Error of law or fact. 

14. Error of procedure. 

1$. Wrong decition of lower Appellate Court 
at to the juritdiction of the trial Court. 

16. “May make tuch order in the cate at it 
thinkt fit.** 

16a.Nature of order made in revition againtt 
a decree. 


17. Laches in making the application. 

18. Application in revition treated at appeaL 

19. Appeal treated at application in revition.. 

20. Revition in catet of discretionary and 

final ordert. 

21. Ordert under Sections 152 and 153. 

22. Ordert under Section 73. 

23. Ordert in claim cases. 

24. Ordert setting aside or refuting to set 

aside tales. 

25. Order permitting withdrawal of suit. 

26. Ordert under Order 33. 

27. Ordert under Order 47. 

27a.Ordert under Order 45. 

27b.Decition at to court-fee, whether revit* 
able. 

28. High Court’s power of superintendence.. 

29. High Court's revitional powers under 
other Acts. 

30. Sanction to prosecute. 

31. Ordert under the Provincial Small Cause 

Courts Act. See Note 29. 

32. Appeal and review. 


Other Topics (miscellaneous) 


Appeal against an order of a single Judge of the 
High Court on revision. See Note 82. 
Distinction between revisional and appellate 
powers. See Note 2. 

Evidence — Insufficiency, inadmissibility or 
absence of — As a ground of revision. See 
Note 12. 

High Court can interfere suo motu. See Note 3. 
High Court’s revisional powers : — 

Bengal Rent Recovery Act, X of 1859. See Note 6. 
The Chota Nagpur Tenancy Act. See Note 6. 
The Land Acquisition Act. See Notes 6 and 10. 
The Madras Rent Recovery Act. See Note 6. 
The Religious Endowments Act. See Note 6. 
Jurisdiction — High Court to interfere in orders, 
relating to court- fee. See Note 5. 


No interference on merely technical grounds. See 
Notes 3 and 16. 

Objections to jurisdiction depending on disputed 
facts and not raised in trial Court will not 
be entertained in revision. See Note 2. 

Orders granting or refusing addition of parties. 
See Note 5. 

Powers of revision under the Bombay Mam- 
latdars’ Courts Act. See Notes 6, B and 10. 

Powers of the High Courts in the matter of 
issuing writs of certiorari. See Note 2. 

Questions of limitation. See Note 13. 

The Bombay High Court’s powers of revision under 
Regulation II of 1827. See Note 2. 

The North- West Provinces Rent Act. See Note 6. 


1. History of the Section, — The Code of 1859 did not contain any provision 
for the exercise of revisional powers by the High Court. When the Charter Act of 
1861 was passed establishing the High Courts in the several Presidencies (Bengal, 
Bombay and Madras), a power of superintendence was conferred on them over 
subordinate Courts subject to their appellate jurisdiction by Section 15 of that Act. 
But before the actual constitution of the High Courts, the Sudder Courts were 
empowered by Section 35 of Act XXIII of 1861 to call for the records of any case 
decided in appeal by the Subordinate Court and in which no further appeal lay when 
the subordinate Court appeared to have exercised a jurisdiction not vested in it. That 
Section is the foundation of the present Section.^ 

Section 115 — Note 1 

1. (’98) 22 Mad 68 (98). 


(*18) AIR 1918 Sind 65 (66) : 11 Sind L B 98. 
(’88) 7 Bom 841 (862) (FB). 
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The S^tioni as it originally stood, contained only the first two clauses. The SiOtioil 118 
third clause was added in 1879. Notes 1**2 

No material changes have been made in the present Section, 

2. Scope and object of the Section. — This Section provides for the exercise 
of revisional powers of the High Courts. But it is necessary that the following 
conditions are satisfied before such powers can be exercised — 

(1) There must have been a case decided by the subordinate Court. See Note 4. 

(2) The Court deciding the case must be one subordinate to the High Court. See 

Note 6. 

(3) The decision must be one in which no appeal lies. See Note 7. 

(4) The subordinate Court must have in the decision of the case, exercised a 

jurisdiction not vested in it by law (see Note 9) or failed to exercise a jurisdiction 
vested in it (see Note 11) or must have acted in the exercise of its jurisdiction 
illegally or with material irregularity. See Note 12. 

Where the above conditions are not satisfied the High Court cannot interfere 
on the ground of expediency.^ The powers under this Section are intended to be 
exercised with a view to subserve and not to defeat the ends of justice.^ Where, 
therefore, substantial justice has been rendered by the order of the lower Court, the 
High Court will not interfere in revision notwithstanding the fact that the reasons for 
the order are not correct.^ 

The High Court cannot, in the exercise of its revisional powers under this 
Section, attack findings of fact of the subordinate Court or substitute its own appre- 
oiation of evidence for that of the primary Court.^ These are functions of a Court 

bound to interfere in revision when the tri.'il 
Court h<ad no jurisdiction to try the suit if the 
High Court is satisfied that the decree passed 
is correct.) 

[See (’36) 63 Cal L Jour 103 (104). (No injustice 
caused by technical error in entertaining peti- 
tion instead of demanding ad valorem court- 
fee — Ksscutial justice done between parties — 

No interference in revision.) 

(’39) AIR 1939 All 452 (454). (If liability is 
established and decree is passed to enforce the 
same High Court should not interfere on techni- 
cal ground.)] 

[See also (’86) AIR 1936 All 514 (515). (Both 
Courts having jurisdiction — Parties agreeing 
that their suit be tried by one Court — Trial of 
suit by other Court having jurisdiction — Hevi- 
sional Court should not interfere and entail 
fresh hardship on both parties.)] 

4 . (’29) AIR 1929 Mad 259 (260). 

(*84) AIR 1934 Cal 104 (104. 105). 

(’32) AIR 1932 Lah 459 (460). 

(’32) AIR 1932 Mad 716 (720). 

(’33) AIR 1933 Pat 575 (576) : 12 Pat 862. (It is 
exceptional for the Court of revision to investi- 
gate facts.) 

(’34) AIR 1934 Rang 306 (307). 

(’96) 20 Bom 630 (632). 

(’83) 7 Bom 341 (372). 

(’16) AIR 1915 Mad 1122 (1123). 

(’19) AIR 1919 Cal 312 (314). 

(’29) AIR 1929 Mad 416 (416). 

(’12) 17 Ind Caa 508 (608) (Lah). 


Note 2 

1 . (’12) 14 Ind Cas 766 (766) : 34 All 393. 

(’31) AIR 1931 Cal 604 (606) : 69 Cal 68. 

(’19) AIR 1919 All 828 (329). (Party relying on 
want of jurisdiction must prove it.) 

(’38) AIR 1938 Lah 434 (435). (This principle is 
all the more applicable in cases of revision from 
an order making an award a rule of Court.) 

(’36) AIR 1936 Oudh 22 (24) : 11 Luck529(P B). 
(Requirements of S. 115 not fulfilled — High 
Court cannot interfere merely on ground that 
hardship would be caused to applicant and that 
he would have no other remedy.) 

[See (’34) AIR 1934 Pat 55 (55). (Complaint 
under S. 476, Criminal P. C. withdrawn — Revi- 
sion lies under this Section.) 

(’35) AIR 1935 All 353 (358) : 57 All 459. 
(In doubtful cases, Court should err on side 
of entertaining revision rather than refusing 
to do BO.)] 

[S«e also (’38) AIR 1938 Pat 106 (107). (Powers 
of High Court to intorfere under S. 115 are 
very limited.)] 

2. (’35) AIR 1935 Mad 89 (89. 90). 

3 . (’33) AIR 1933 All 154 (155). 

(’37) AIR 1937 Mad 644 (645). (Trial Court having 
no jurisdiction to try suit — High Court is not 
bound to interfere in revision if decree of trial 
Courtis correct.) 

(*35) AIR 1935 Lah 190 (191). 

(*S5) AIR 1935 Mad 574 (576). 

(’87) AIR 1937 Mad 644 (645). (High Oourtisnot 



1018 


BBVISION 


ItoottottllS 
Mote 2 


exercising appellate jurisdiction. The High Court, in the exercise of revisional jurisdic- 
tion can, however, look into the evidence with a view to determine whether a 
subordinate Court has assumed a jurisdiction which it had not, or declined to exercise 
a jurisdiction which it had, or acted illegally or with material irregularity in the 
exercise of its jurisdiction.^ A party cannot be allowed to obtain in revision what he 
will not be able to obtain in appeal.® Nor will be be allowed to take in revision a point 
which he could have taken but did not take in the subordinate Court.^ The High Court 


(*29) AIR 1929 Mad 259 (260). 

(»88) 10 All 467 (471). 

(’19) AIR 1919 Gal 234 (234). 

(’34) AIR 1934 Rang 306 (307). 

(’36) AIR 1936 Lah 783 (788, 784). (Finding of 
fact that party is not competent to sue — No 
revision lies.) 

(’36) AIB 1936 Lah 725 (727). (A finding of the 
appellate Court that a certain document is not 
genuine is a finding of fact and Court silting iu 
revision cannot go behind it.) 

(>35) AlH 1985 Lah 153 (154). 

(’87) AIB 1937 Bom 25 (26): 1 L B (1937) Bom 136. 
(’87) AIB 1937 All 691 (692). (Question, whether 
party is prevented from snffleient cause from 
appearing being one of fact.) 

(’36) AIB 1936 Pat 558 (559). (Concurrent finding 
of fact cannot bo interfered with.) 

(’36) AIB 1936 Oudh 264 (265) : 12 Luck 128. 
(A finding of the lower Court about the bailee 
having taken necessary care of the goods such 
as is required by S. 151 of the Contraet Aet is a 
finding of fact.) 

(•36) AIB 1936 Oudh 176 (176). 

(’38) AIB 1938 Nag 454 (455) : I L B (1939) Nag 
377. (Finding of lower Courts that certain trans- 
fer was'made with a view of giving preference 
to transferee, is question of fact.) 

(’88) AIB 1938 Nag 370 (373). (Whether there is 
sufficient cause for non-appearance is a question 
of fact.) 

(’85) AIB 1935 Mad 574 (576). 

(’36) AIB 1936 Mad 541 (542). (Factum of 
agreement.) 

(’35) AIB 1985 Mad 246 (247). (Concurrent find- 
ings of fact.) 

(’36) AIB 1936 Nag 140 (143) : I L B (1936) Nag 
188. (Bemand as Court of revision for further 
evidence and return of finding on issue sent 
down — Evidence cannot be scrutinized.) 

(See (’33) AIB 1933 Lah 189 (140).] 

5. (’15) AIB 1915 Cal 49 (.53). 

(’19) AIB 1919 All 296 (296) : 41 All 602. 

(’20) AIB 1920 All 359 (359) : 18 All L Jour 1104 
(1104). 

(’99) 1899 Pirn Bo No. 44, p. 210. 

(’02) 1902 Pun Be No. 79, p. 320. 

(’07) 1907 Pun He No. 12, p. 59. 

(’01) 1901 Pun L B No. 132. 

(’96) 1896 Pun He No. 54, p. 154. 

(’96) 1 Cal W N 07 (70). 

(’16) AIR 1916 Nag 123 (126) : 13 Nag L B 208. 
(Section which gives plenary powers of interfer- 
ence by the High Court which are tobeexercised 
in harmony with the spirit of the provisions of 
S. 99 of the Code.) 

(’87) 9 All 898 (404, 409.) 


6 . (’27) AIB 1927 Mad 869 (860). 

(’29) AIB 1929 Mad 259 (260). 

(’27) AIB 1927 Bom 699 (600). 

(’18) AIB 1918 All 176 (177). 

[See (’87) 12 Bom 617 (620). 

(’08) 35 Cal 909 (913).] 

7 . (’29) AIB 1929 Cal 831 (832). 

(’34) AIB 1984 Lab 230 (231). 

(’84) AIB 1984 Pesh 50 (61). (Question of regis- 
tration of a document not allowed to be urged in 
revision oven though it was apparent.) 

(’15) AIB 1915 All 80 (80). 

(’22) AIB 1922 Boro 149(150) : 46 Bom 66. (Point 
of law not taken in trial Court.) 

(’26) AIB 1925 Pat 461 (461). (Petition under 
O. 21 R. 90 — New plea that property was non- 
transferable.) 

(’25) AIR 1926 Nag 77 (77) : 22 Nag L B 118. 
(Plea of estoppel.) 

(’21) AIR 1921 Sind 169 (164,165, 166) : 16 Sind 
L B207 (FB). (New case of fraud and estoppel.) 
(’21) AIR 1921 Mad 682 (532). (Point of res 
judicata.) 

(’19) AIR 1919 Cal 919 (920, 921). (Objection as 
to lion-joinder.) 

(’14) AIB 1914 Cal 786 (787). (Want of jurisdic- 
tion dependent on investigation of facts.) 

(’10) 7 Ind Cas 404 (404) (Mad). 

(’86) 1886 All W N 188 (188). 

(’27) AIB 1927 Lah 655 (556). (New plea of 
limitation.) 

(’24) AIR 1924 Cal 1036 (1036). (Point involving 
questions of fact though relating to jurisdiction.) 
(’27) AIR 1927 Cal 381 (382). (Do.) 

(’27) AIB 1927 Cal 388 (389). (Objoetiou— Juris- 
diction after snhmi.<!sion to it.) 

(’37) AIB 1937 Cal 201 (203). (Objoetiou to filing 
of unregistered award.) 

(’88) 42 Cal W N 437 (439). 

(’34) AIR 1934 Pesh 50 (51). (Issue as to regis- 
tration cannot be raised for the first time in 
revision.) 

(’39) AIR 1939 Sind 125 (126) : I L B (1939) 
Kar 422. 

(’39) AIR 1939 Lah 260 (261). 

(’*39) AIR 1939 Bom 296(299):41 Bom L R 486(490). 
[See also (’26) AIR 1926 P 0 18 (20) : 63 Ind App 
64; 49 Mad 249 (PC). (Litigant who has all along 
maintained a position in support of one branch 
of his suit cannot be permitted when he fails 
upon this branch to withdraw from the position 
and assert the contrary more especially when he 
thereby places his opponent at a great dis- 
advantage.]] 

[See however (’28) AIR 1928 Mad 528 (581) : 
61 Mad 672. 

(*27) AIR 1927 Rang 134 (184).] 
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18 not bound to ftilow even & point of jurisdiction to be raised for the first time in 
revision^ although it can allow such point to be raised.” 

The Section is not exhaustive and the jurisdiction which the High Courts have 
inherited from the Supreme Courts in the matter of issuing writs of certiorari cannot 
be said to have been taken away by this Section.^ High Courts have also, in addition 
to the power given under this Section, powers of superintendence over subordinate 
Courts under Section 224 of the Government of India Act of 1935. See Notes to 
Section 224 of the Government of India Act of 1936 in the Apj^ndices.^* 

Tho Bombay High Court has also been given under Section 5 of Regulation 
II of 1827 power, in its extraordinary jurisdiction, “to call for tho proceedings of any 
subordinate Court and to pass such orders thereon as the case may require.”^* 

3. *'May call for the peoopd.” — The exercise of tho revisional powers ct tho 
High Court is entirely discretionary. Tho High Court will not take a technical view 
and necessarily interfere in every case whore an order has been made iri’cgularly or 
even improperly^ unless grave injustice or hardship would result from a failure to do 
8®.* As to whether the High Court would exorcise its discretion in favour of interfer- 
ence where another remedy is open to tho party, see Note 8, infra. On the other hand, 
where tho conditions of tho Section are satisfied and interference in any particular case 
is found necessary, tho High Court may of its own motion call for tho record and pass 
tho necessary orders. It is not necessary that an application by a party should be 
filed.* It is tho practice of tho Bombay 1 ligh Court, however, not to exercise its powers 

8. (’37) AlU 1937 Mad G44 (64.1). 

(’85) AIR 1935 Mad C99 (700). 

(’86) AIR 1936 Pat 428 (429). (New point as to 


jurisdiction — Caso undoc S. 25, Sniall Cause 
Courts Act.) 

(’3.1) AIR 1935 Mad 56 (56). 

also (’36) AIR 1930 LaU 442 (442).] 

9. [See (’36) AIR 1936 Pesli 97 (100). (A question 
of jurisdiction can tie raised even on revision.) 

(’85) AIR 1935 Mad 89 (89).] 

10. (’19) AIR 1919 P C 31 (35) ; 40Iijd App 176 : 
43 Mad 146 (PC). 

(’27) AIR 1927 Mad 130 (130) : .10 Mad 180. 

11. See also Section 85 of the (iovernnient of 
Burma Act of 193.1 which corresponds to 
S. 224 of tho (Tovorninont of India Act of 193.1. 

12. (’28) AIR 1928 Bom 5 (7, 8) ; 52 Bom 37. 
(Kxcrcised only in exceptional cases.) 

(’34) AIR 1934 Bom 299 (300) : .18 Bom 597. 

Note 3 

1. (’31) AIR 1931 Cal 607 (613) ; 59 Cal 27.1. 

(’.32) AIR 1932 Oudh 1.16 (158) : 7 Buck 642. 
(Kxerciso of revisional jurisdiction is matter of 
discretion — High Court will not therefore inter- 
fere where the order is just.) 

(’33) AIR 1983 All 118 (120). 

(’33) AIR 1938 All 924 (924). (If snhstantial jus- 
tiM is done. High Court is not bound to interfere 
with an award even though reference to arbitra- 
tion is not proper.) 

(’38) AIR 1933 Oudh 327 (827). 

(’92) 14 All 226 (232). 

(’99) 21 All 152 (151). 

(’26) AIR 1926 Lah 637 (637). 

(*25) AIR 1986 Bom 341 (842) : 49 Bom 535. 

(’69 1 N W‘P H 0 R 271 (272). 

(’17) AIR 1917 Mad 726 (726). 


[See (’36) AIR 1986 All 669 (661).] 

{See also (’31) AIR 1931 Lah 647(618). (Discro- 
lion of Court — Party not appearing l)eforul ligh 
Court — Interference on his Ixdialf.) 

(’32) AIR 1932 All 154 (155).] 

2. (’31) AIR 1931 Rang 136(137, 138): 9 Rang71. 

(’38) AIR 1933 Mad 5 (6). 

(’30) AIR 193.1 Lah 190 (191). 

(’36) AIR 1936 Pat 250 (252). (Court summarily 
rejecting prayer for trying preliminary issue on 
point of law — No opinion expressed as to whe- 
ther question of law would lie sullieient to dis- 
pose of case — High Court would interfere in 
revision as non-intcrfcreiiee might give rise to 
gravest hardship.) 

(.S'ce (’95) 22 Cal 729 (734) : 22Ind App 90 (PC).] 
[See also (’.3.1) AIR 1935 Pesh 33 (87). (Decision 
us topowersof revision under S. 84, N.W.P.P. 
Law and Justice Regulation — 8.ame princi- 
ples held to apply.)] 

3. (’83) 5 All 42 (43). 

(’34) AIR 1931 All 1 (6) ; 5.1 All 825. 

(’34) AIR 1934 All 368 (369) : .16 All 721. (High 
Court cun interfere of its own .accord when the fact 
of material irregularity is brought to its notice.) 

(’06) 28 All 72 (74). 

(’33) AIR 1938 Lah 327 (327). 

(’32) AIR 1932 Mad 714 (716). 

(’33) AIR 1933 Sind 200 (202) ; 28 Sind L R 167. 

(1900) 4 Cal W N 695 (697, 6'J8). 

(’01) 28 Cal 680 (684). 

(•06) 10 Cal W N 609 (621, 623) : 33 Cal 757. 

(’ll) 9 Ind Cas 296 (297) : 88 Cal 421. 

(’ll) 9 Ind Cas 806(808) (Cal). (Case of admission 
of improper evidence.) 

(’16) AIR 1916 Cal 653 (654). 

(’82) 4 Mad 217 (218). 
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of interference, under Be’gulation 11 of 1827, unless a party applies.^ Where a party 
applies for a revision, the mere faot that a non-party has also joined in the application 
is no bar to the High Court entertaining and disposing of the application.^ It has also 
been held that a person 'who is not aggrieved by an order cannot apply for revision 
against the order.^ 

4. **Any case. which has been decided.*’ — The word ’case’ has nowhere been 
defined.^ It has, however, been held to have a wider meaning than the words *suit’ 
or 'appeal.’^ In Chatterpal Singh v. Bajaranit I. L. B. 7 Allahabad 661, Mr. Justice 
Mahmood observed as follows : 

" The word *ca 80 ,' as used in Section 622 of the Code, is nowhere dednod ; but adopting the 
general rule of construing statutes, 1 hold that the word should be understood in its broadest 
and most ordinary sense, unless there were specific reasons for narrowing its meaning.’* 

And in Balakrishna Udayar v. Vasudeva Ayyar, A. I. R. 1917 Privy Council 71, 
where the question was whether an ex parte proceeding under the Religious Endow- 
ments Act, 1863, constituted a 'case* within the meaning of this Section, their 
Lordships of the Privy Council observed as follows : 

It cannot, in their Lordships* view be confined to a litigation in which there is a plaintiff 
who seeks to obtain particular relief in damages or otherwise against a defendant who is before 
the Court. It must, they think, include an ex parte application such as that made in this case 
praying that persons in the position of trustees or officials should perform their trustor discharge 
their official duties.** 

So also where a scheme had been framed for the management of a public 
temple and under such scheme the Devasthan Committee of the taluka was given 
power to audit the accounts of the managing committee of the temple and where on 
the report of the Devasthan Committee pointing out irregularities in the management 
the District Judge passed orders interfering in the management and threatening action 
in case of disobedience, it was held by the Bombay High Court that the proceeding 
was a 'case* within the meaning of this Section.® 

*So also it has boon held that a 'case* includes proceedings under the Guardians and 
Wards Act, 1890, the Provincial Insolvency Act, 1920, and the Succession Certificate 
Act.^ Similarly, the proceedings of a District Judge under the Charitable and Religious 
Trusts Act (14 of 1920) are open to revision by the High Court under this Section.® 
Where the whole case was over and the only thing that remained to be done was the 


(*14) AIR 1914 Mad 675 (676) : 38 Mad 256. 

(*28) AIR 1928 Mad 528 (529) : 51 Mad 672. 

(*24) AIR 1924 Nag 154 (155). (Decree in favour 
of plaintiff against one of two defendants — High 
Court can vary decree by passing decree against 
others.) 

(*09) 2 Ind Cas 2.37 (238) : 12 Oudh Gas 78. 

(*22) AIR 1922 Pat 525 (526) : 1 Pat 232. 

(*14) AIR 1914 Bom 123 (124) : 38 Bom 638. (On 
a reference by a District Judge.) 

(’36) AIR 1936 Pat 591 (593) : 15 Pat 738. 

(’36) AIR 1936 Sind 1 (1). 

(*38) AIR 1938 All 456 (458) : I L R (1938) All 
702 (F B). 

(*38) AIR 1938 Posh 81 (82). 

(’36) AIR 1936 Pat 402 (402) : 15 Pat 626. 

[But tee (’81) 7 Cal L Rep 191 (192).)] 

4. (’94) 1894 Bom P J 52 (52). 

(*96) 21 Bom 806 (807). (Reference by a Collector 
with a mamlatdar’s decision in a possessory suit.) 
(*89) 14 Bom 371 (371). (Do.) 

5. (*03) 27 Bom 140 (143). (Directing refund of 
oourt-fees paid for getting letters of adminis- 


tration.) 

(’01) 28 Cal 574 (579). 

6. (’38) 177 Ind Cas 138 (139) (Pat). (Where 
one of many decree- holders applies for stay of 
execution proceedings against the judgment- 
debtor, and it is not granted, the person aggrie- 
ved by such an order is that decree-holder and 
if he docs not choose to agitate it further the 
judgment-debtor has no locus standi to prefer a 
revision under S. 115 against that order.) 

Note 4 

1. (’17) AIR 1917 P C 71 (74) : 40 Mad 798 : 44 
Ind App 261 (PC). 

2. (*2I) AIR 1921 All 1 (2) : 43 All 664 (FB). 
(’15) AIR 1915 Bom 269 (271) : 40 Bom 86. 

(’36) AIR 1936 Sind 205 (205). 

3. (’39) AIR 1939 Bom 279 (283) : 41 Bom L R 
490 (495). 

4. (*21) AIR 1921 All 1 (4) : 43 All 564. 

(’24) AIR 1924 Lah 425 (425) : ff Lah 288. 

5. (’29) AIR 1929 All 581 (583, 684) : 51 All 957. 
(’36) AIR 1936 All 411 (411). 
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preparation of the decree, it was held to be a ‘case decided* within this Section.® 

It has been held that where the decision of the Court is in favour of the party 
concerned an application by him against a finding is not competent.^ 

As to whether an interlocutory order is a ‘case decided,’ see Note 5 below. 

St Interlocutory order St — There is a conflict of views among the various 
High Courts as to whether an interlocutory application is a ‘case’ and an interlocutory 
order *a case decided/ within the meaning of this Section. It has been hold by a Pull 
Bench of the High Court of Allahabad^ that it is not. Its view is based on the ground 
that though the word ‘case’ is more comprehensive than the word ‘suit' no instance 
can be quoted of its use in the Code where it would not at least include a ‘suit* and 
that where the ‘case’ in which the revisional jurisdiction of the High Court is invoked 
happens to bo also a ‘suit,’ then the suit itself is the case which requires to be decided 
before the record is called for. If was therefore hold that an interlocutory order in a 
suit which did not decide the suit itself is not a ‘case decided' and cannot be inter- 
fered with under S. 115. Order 14 Kulo2 was relied upon as showing that the word 


6 . (»15) AIR 1916 All 171 (171). 

7. J»36) AIR 1936 Posh 97 (99). 

Note 5 

1. (’21) AIR 1921 All 1 (4. 5) ; 43 All 664 (F B). 

See also later cases follotving the Full Dench view : 

(’86) AIR 1936 All 80 (82) : 58 All 689. (Court 
ordering legal representatives of judgment-debtor 
to be impleaded in appeal — Not a decision.) 

{’34) AIR 1934 All 986 (987). (Refusal to decide 
question of law in 6rst instance — Revision docs 
not lie.) 

(’35) AIR 1936 All 699 (699) : 57 All 977 (F B). 
(Section 116 is inapplicable to a case where the 
Court below has in the course of a suit merely 
disallowed certain questions that had been put 
to a witness, as no case can be said to have b^u 
decided thereby.) 

(’36) AIR 1936 All 179 (184) : 58 All 721. (Case 
under Guardians and Wards Act— Judge holding 
he has jurisdiction to go into accounts — Heldt 
order was interlocutory and no revision lay.) 

(’84) AIR 1934 All 620 (622) (F B). (A mere 
decision as to amount of court-fccs payable does 
not amount to a case decided.) 

(’34) AIR 1934 All 986 (987). (Refusal to decide 
question of law in the first instance — No revi- 
sion lies.) 

(’33) AIR 1933 All 749 (750). (Order refusing to 
decide a particular issue first is not ’case decided’.) 

(’34) AIR 1934 All 785 (787). (Order allowing 
amendment of plaint.) 

(*83) AIR 1983 All 189(190, 191) : 65 All 169. (Do.) 

(’32) AIR 1982 All 415 (416). (No revision lies from 
a mere finding on the question of jurisdiction.) 

(’38) AIR 1933 All 959 (959). (Interlocutory order 
in execution proceedings.) 

(’34) AIR 1034 All 37 (39). (Order refusing to issue 
a commission to examine witnesses is not a 
‘case decided’.) 

('92) AIR 1922 AU 384 (385). (Order holding a 
defendant to be major.) 

(’23) AIR 1923 All 118 (119) : 46 All 218. (Refus- 
ing time to enable applicant to pay requisite 
oourt-fee.) 

(’29) AIR 1929 All 581 (688) : 51 All 967. 


(’22) AIR 1922 All 441 (442). (Order sotting aside 
a decree ex parte, and though without jurisdic- 
tion as neither of the conditions contained in 
O. 9 R. 13 was present.) 

/n the following earlier cases of the Allahabad 

High Courts the power to inter fere^was assumed 

to exist f but interference vhis refused as another 

remedy was open under 105 of the Code: 

(»83) 1883 All W N 35 (36). 

(’83) 6 All 293 (294). 

(’84) 6 All 233 (234). (An order transferring a suit 
from one file to another.) 

(’89) 11 All 383 (385). 

(’98) 1898 All W N 73 (74) : 20 All 366. (An order 
under old S. 108 (0. 9 R. 13) rcstoyng a suit to 
the file of pending suits.) 

(’99) 1899 All WN 210 (211). 

(’12) 16 Ind Gas 1 (2) : 34 All 592. 

(’12) 16 Ind Cas 404 (405) (All). (Order rejecting 
an application for ameudinent .substituting a 
new gcncology.) 

(’14) AIR 1914 All 176 (176). (An order to ad journ 
a case oil condition of paynicnt of costs.) 

(’17) AIR 1917 AH' 821 (821). (Order allowing a 
petition under O. 9 R. 9.) 

(’17) AIR 1917 All 140 (141, 142) : .39 All 254. 
(An order under S. 202 of the Agra Tenancy Act 
adjourning a suit ponding decision by the Re- 
venue Court— Per Walsh, J., contra.) 

(*19) AIR 1919 All 349 (349). (Order refusing to 
frame an issue.) 

(’20) AIR 1920 All 170 (171). (An order deciding 
preliminary issues.) 

[See also (’82) 4 All 91 (92). (Order rejecting 
appeal in forma pauperis on the ground that it 
was presented by a pleader purely interlocutory.) 
(’82) 1882 All W N 62 (63).] 

[But tee (’33) AIR 1933 All 753 (764). (Refusal 
to decide question of jurisdiction first is revi- 
sable — This case has been held to bo not good 
law in A I R 1934 All 986 in view of the Full 
Bench decision in A I R'1984 All 620.) 

(’83) AIR 1933 All 860 (352) : 65 All 274. (No 
longer good law in view of the Full Bench 
ruling in A I R 1934 All 620.)] 
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‘case’ was synonymous with 'soit.' The High Court of Bombay* and a Full Bench of 
the Lahore High Court* have also accepted the same view as thsit of the Allahabad 


2. ('32) AIR 1932 Bom 81 (82). (Finding on an 
issue of res judicata.) 

(’27) AIR 1927 Bom G64 (665). (Interlocutory 
order rejecting certain evidence as inadmissible.) 
(’32) AIR 1932 Bom 232 (233). (Order setting aside 
award and directing suit to proceed.) 

(’02) 26 Bom 651 (652). (Do.) 

(’94) 18 Bom 35 (37). 

[But tee (’35) AIR 1935 Bom 222(225) : 59 Bom 
430. (7 Bom 341, Followed.) 

(*37) AIR 1937 Bom 167 (168) : I L R (1937) 
Bom 628. (The High Court, while it should bo 
very slow to interfere in its revisional jurisdic- 
tion with orders which arc merely interlocutory, 
has certainly jurisdiction to do so, and the 
jurisdiction can be exorcised in a proper case. 
A revision application is therefore competent 
in respect of a preliminary order passed by a 
Butiordinatc Court, where that preliminary order 
goes to the jurisdiction of the Court.)] 

3 . (*24) AIR 1924 Lah 425(426): 5 Lah 288 (FB). 
The following cases have followed the Full 

Bench view : 

(’38) 172 Ind Cas 497 (498) (Lah). (Order to pay 
additional court-fee is an interlocutory order — 
Revision docs not lie as no case is decided.) 

(*87) 89 Pun L R 819 (820) : 18 Lah 480. (An order 
to pay additional court-fco is an interlocutory 
order and cannot be the subject of a revision.) 
(*39) 41 Pun L R 146 (147). (No revision lies 
against an order allowing an amendment of the 
plaint. I 

(’38) AIR 1938 Lah 548 (549) : I L R(1938) Lah 
289. (Order giving leave to defend conditionally 
under O. 37 R. 3 is not case decided.) 

(’38) AIR 1938 Lah 80 (81) : I L R (1938) Lah 
377. (Order calling upon plaintiff to make good 
deficiency in court-fee is an interlocutory order.) 
(’36) AIR 1936 Lah 466 (466). (Arbitration pro- 
ceedings referred by a Court during the pendency 
of a suit are merely a ramification of the main 
suit which is still pending and which would bo 
disposed of on the termination of these proceed- 
ings.) 

(’36) AIR 1936 Lah 538 (540). (Order superseding 
arbitration is an interlocutory order and not 
open to revision.) 

(’38) AIR 1933 Lah 191 (192). 

(’33) AIR p33 Lah 692 (693, 694) : 14 Lah 715. 
(No revision lies against order refusing objection 
to an award as it is interlocutory.) 

(’34) AIR 1934 Lah 165 (166). (Order refasing 
amendment is interlocutory order and no revi- 
sion lies.) 

(’34) AIR 1934 Lah 231 (231). (Order aUowing 
amendment of application to sue in forma pau- 
peris is interlocutory.) 

(’34) AIR 1934 Lah 401 (402). (A mere admission 
of a pauper petition is not a case decided.) 

(^4) 147 Ind Gas 847 (847) (Lah). (Demanding 
additional court-fee— Remedy is to appeal when 


the plaint is rejected on refusal to pay.) 

(’30) AIR 1930 Lah 559 (560). (Order granting 
leave to amend plaint.) 

(’30) AIR 1930 Lah 589 (589). (Order refusing, 
amendment of plaint or permission to with- 
draw suit.) 

(’30) AIR 1980 Lah 448 (448). (Order overruling, 
contention that oral will is not valid and direct- 
ing further evidence.) 

(’34) AIR 1934 Posh 37 (38). (The Judicial Com- 
missioner’s Court of Peshawar also has taken the 
same view in construing S. 34 of the N. W. F. 
P. Courts Regulation of 1981.) 

In the following cases before the Full Bench 
the right to interfere 7vas assumed to exist but 
interference was refused for various reasons : 
(’05) 1905 Pun Ro No. 64, p. 217. 

(’ll) 11 Ind Cas 840 (842) (Lah). (Order directing 
fresh court-fee — Stamps to be applied for those 
spoilt.) 

(’ll) 1911 Pun Re No. 82, p. 303. 

(’16) AIR 1916 Lah 346 (347). 

(’18) AIR 1918 Lah 334 (335). (As to res judicata.) 
(’02) 1902 Pun Ke No. 31, p. 118. 

(’ll) 11 Ind Cas 831 (832) (Lah). 

(’ll) 11 Ind Cas 880 (880) (Lah). (Order as to 
valuation of plaint and court-fco.) 

(’16) AIR 1915 Lah 306 (307). (Order relating, 
to issues.) 

(’16) AIR 1916 Lab 128 (129). (Order rejecting 
an application to confirm the evidence on one 
issue only.) 

(’17) AIR 1917 Lah 59 (69, 60) : 1917 Pun Re 
No. 26. (Order refusing leave to amend plaint.)- 
(*17) AIR 1917 Lah 67 (59). (Court’s refusal to 
remove an unfit commissioner appointed to take 
accounts.) 

(’19) AIR 1919 Lah 249 (260). 

(’19) AIR 1919 Lah 308 (309). 

(’19) AIR 1919 Lah 381 (382); 1919 Pun Re No. 77. 
(’20) AIR 1920 Lah 86 (86). (Fjrroneous decision 
as to jurisdiction to try a suit.) 

(’21) 59 Ind Cas 450 (451) (Lah). (Order allowing 
a party to produce fresh evidence on an issue 
after closing the case.) 

(’20) AIR 1920 Lah 412 (418). 

(’21) AIR 1921 Lah 213 (213). (On a question of 
jurisdiction as to whether the suit lay for breach 
of contract.) 

(’21) AIR 1921 Lah 265 (266). 

(’21) AIR 1921 Lah 367 (368). (Refusing to allow 
amendment of pleadings and raise additional 
issues.) 

(’21) AIR 1921 Lah 370 (371). (Where the order 
of remand remitting the case back for framing 

g roper issues was wholly unnecessary— ^ High 
lourt interfered.) 

(’22) AIR 1922 Lah 394 (894). (When lower Court 
refused leave to amend plaint originally brought 
on insufficiently stam]^ hundi as an original 
consideration without giving reasons.) 

(’28) AIR 1928 Lah 801 (801). (When the lower 
Court in supersession of its previous orders to 
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High Court on the ground that 'case* does not include a branch of a case such as an 
interlocutory order. The Sind Judicial Commissioner’s Court* and the Chief Court of 
Oudh* have also held the same view. The Peshawar Judicial Commissioner’s Court 
has also held that the expression ‘case decided* will not include an interlocutory order.® 
All these Courts have, however, held that proceedings before a suit is com- 
menced, or after a suit has ended and proceedings for which the Legislature has 
provided an independent remedy or a different procedure, are not interlocutory 
proceodings and will therefore be open to interference in revision.^ Thus, an application 


examine a person on commission issued summons 
to attend court.) 

(’23) AIR 1923 Lah 665 (6GG). 

(’21) AIR 1921 Lah 184 (184). 

In the followimj earlier cases the decisions as 
to jurisdiction lieid not to lie : 

(’23) AIR 1923 Lah 414 (414). 

(’10) 7 Ind Cas 710 (710) : 1910 Pun Re No. 70. 
[But see (’25) AIR 1925 Lah 72 (73). (Intcr^ 
locutory order as to place of trial is a “case.” 
The Pull Bench case was not referred to.) 

.(*82) AIR 1932 Lah 51 (52). (If the order is mani- 
festly illegal, it could bo revised.)] 

4 . (’30) AIR 1930 Sind 265 (269) : 24 Sind L R 
277 (PB). 

(*33) AIR 1933 Sind 82 (83,84): 26 Sind L R 491. 
(Order refusing leave to sue in forma pauperis.) 
In the following earlier cases the right was 
assumed : 

(’08) 2 Sind L R 22 (23). 

(’26) AIR 1926 Sind 260 (261). (Where the Comt 
refused au amendment of a suit for injunction 
into one for possession.) 

(’20) AIR 1920 Sind 1 (2, 6) : 14 Sind L R 28. 
(Order refusing to issue a commission to examine 
certain witnesses.) 

(’29) AIR 1929 Sind 92 (93) : 23 Sind L R 403. 
(’86) AIR 1986 Sind 205(205). (Application under 

S. 19 of Arbitration Act is not an interlocutory 
proceeding; AIK 1931 Lah 644, Followed.) 

(’39) AIR 1939 Sind 241 (245) (PH). (An order of 
the Court setting aside an award under para. 15 
of Sch. 2, C. P. Code, and fixing the suit for 
final hearing does not decide a case within the 
meaning of Section 115.) 

[See (’86) AIR 1936 Siud 160 (162): 30 SindLR 
226. (Order held not iutorloisutory and hence 
revision competent.)] 

5. (’32) AIR 1932 Oudh 271 (272). (Detusion as 
to maintainability of claim for mesne profits is 
not a ’case decided’ is an interlocutory order.) 

(’99) 2 Oudh Cas 67 (71). 

(’33) AIR 1933 Oudh 845 (346). (Order of refusal 
to receive documentary evidence is not open to 
revision.) 

(’09) 4 Ind Gas 878 (882) : 12 Oudh Gas 405. 

(’17) AIR 1917 Oudh 87 (87). (An order issuing a 
warrant of attachment against the properties of 
witness.) 

(’18) AIR 1918 Oudh 430(481). (Refusal to amend 
plaint.) 

(’31) AIR 1921 Oudh 176 (176): 24 Oudh Oas 281. 


(A decision on an issue as to jurisdiction is not 
a case.) 

(*24) AIR 1924 Oudh 848 (349). (Order fixing the 
fee of a Commissioner.) 

(’25) AIR 1925 Oudh 179 (180). (The refuF.il to 
try a preliminary issue of res judicata is not a 
case.) 

(’25) AIR 1925 Oudh 189 (189): 28 Oudh Cas 78. 
(Framing an issue and sending the case to tlio 
lower Court.) 

(’25) AIR 1925 Oudh 254 (254). (Refusal to amend 
X>laint.) 

(’26) AIR 1926 Oudh 185(186). (An order in super- 
session of a previous order directing certain issues 
to be tried and decided preliminarily, not a case.) 
(’21) AIR 1921 Oudh 23 (23) : 24 Oudh Cas 215. 
(Order granting adjournment on condition of pay- 
ing the costs of the other side.) 

(»18) AIR 1918 Oudh 430 (431). (Order rejecting au 
amendment of pleading from contesting the vali- 
dity of a will to a denial of a execution.) 

(’86) AIR 1936 Oudh 22 (28) : 11 Luck 529 (PB). 
(No revision lies to High Court from order of 
lower Court calling upon plaintiff to make good 
deficiency of court-foc as no case is decided and 
no (luestiou of jurisdiction arises : A I R 1931 
Oudh 212, Overruled.) 

(’39) AIR 1939 Oudh 238 (238, 239) : 1939 Oudh 
WN 716(718). (Order in pending suit sotting 
aside award and superseding the arbitration is 
not open to revision.) 

(’35) AIR 1935 Oudh 333 (334). (An order remit- 
ting issues for decision under O. 41 R. 25, Civil 
P. C., is not “a case decided” within the mean- 
ing of S. 115.) 

[But tee (*17) AIR 1917 Oudh 389 (390). (Order 
directing plaintiff to elect one of two allegations 
in the plaint — Interfered with in revision to 
secure unhampered trial.)] 

6 . (’85) AIR 1986 Pesh 33(36). (Case under S.84 
of N. W. P. P. Law and Justice Regulation.) 

(’37) AIR 1937 Posh 21 (22). (Case under S. 34 of 
the N. W. P. P. Courts Regulation.) 

(’33) AIR 1933 Pesh 48 (49). (Suit dismissed on 
the ground of res judicata— On appeal suit re- 
manded for trial on merits— Order of remand is 
not case decided.) 

7 . (’26) AIR 1926 Lah 642 (643). 

(’38) AIR 1983 All 106 (107) : 54 All 1048. (Order 
returning plaint under 8. 28 of the Provincial 
Small Cause Courts Act — ^Terminates the pro- 
ceedings in that Court and is therefore a ’’case 
decided.”) 

(’84) AIR 1984 All 620 (622, 623) (PB). (Test as to 
whether a proceeding is a case or not laid down.y 
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for leave to sue as a pauper^ or to set aside an ex parte decree* or to restore a suit 
dismissed for default^* have been held to bo ‘cases’ the decisions in which are revisable 
by the High Court under this Section. In the undermentioned case^^ it was held that 
an application raising the question whether a certain person should or should not act 
as the next friend of a minor, was held to be a ‘case.’ As regards an application for 
stay under Section 10 of the Code, the Allahabad and Lahore High Courts have held 
that it is only an interlocutory application and not a ‘case’^* while the Oudh Chief 


084) AIR 1984 Bom 262 (263) ; 68 Bom 485. (De- 
cision dismissing applications under O. 41 R. 6 
(2) is 'case decided*.) 

(*88) AIR 1983 Lali 1046 (1047). (Proceedings for 
a temporary injunction are *a case’ as they do 
not directly affect the decision of the suit one 
way or other.) 

0O4) 4 Ind Gas 878 (882) ; 12 Oudh Gas 405. 

024) AIR 1924 Lah 408 (409). (Order directing the 
defendant to deposit money under S. 10 of the 
Gharitablo and Religious Trusts Act.) 

026) AIR 1925 Lah 189 (189). (Application for 
transfer without notice is illegal.) 

(*30) AIR 1930 All 701 (702) : 52 All 951. (In a 
suit against a firm an order refusing permission 
to a partner to file a written statement to resist 
the claim.) 

030) AIR 1930 Lah 196 (197). (Original Gourt 
having no jurisdiction sending suit to District 
Judge who transfers the same — There is a case 
decided— Proceedings terminate where original 
Court decided that it had no jurisdiction.) 

(*31> AIR 1931 Lah G44 (647) : 13 Lah 59. (Order 
refusing stay under 8. 19, Arbitration Act.) 

(^81) AIR 1931 Lah 66 (67). (Suits for injunction 
to restrain opposite party from proceeding to ar- 
bitration under arbitration clause — Order staying 
suit and asking parties to proceed with arbitra- 
tion terminates the case so far as the Gourt is 
concerned and is therefore a “case”,) 

(*26) AIR 1925 Oudh 604 (604). (Order decidii^ 
finally one point in a suit terminates case and is 
therefore a “case”.) 

(’81) AIR 1931 Lah 503 (503). (Order regarding 
security for stay of further procc^ings on appeal 
from preliminary decree— Held to be a “case.”) 
(’86) AIR 1936 Sind 205 (205). (An application 
made under S. 19, Arbitration Act is not an 
interlocutory proceeding or a mere branch of a 
suit within the meaning of S. 115 of the Code. 
It is a case in itself and decides finally between 
the parties whether the matter shall or shall not 
be decided by arbitration ; therefore an application 
in revision will lie and is not excluded by S. 115.) 
(’85) AIR 1935 All 455 (456). (Application for 
refund of court-fee— Decision of, after suit has 
terminated is “case decided.”) 

[See also (’27) AIR 1927 Lah 894 (894) : 8 Lah 
862. (Order holding that a suit is triable under 
Bikh Gurdwaras Act (8 of 1925) is revisable.) 
(’87) AIR 1987 All 668 (659). (Where in the 
course of execution of a decree, an outsider 
to the suit and to the execution proceedings, 
makes an independent application for stay of 
execution, the proceedings which begin with 
such an application for stay by a person not a 
' party to the suit and not originally a party to 


the execution proceedings and which terminate 
with an order of refusal have the character of 
a ‘case’ complete in itself; and an order passed 
on such an application, refusing to stay the exe- 
cution is a “case decided’’ within the meaning 
of 8. 115, G. P. Gode, and is subject to revision 
by the High Gourt.)] 

8 . (’26) AIR 1926 Lah 642 (648). 

(’34) AIR 1934 Lah 281 (231). 

(’37) AIR 1987 Oudh 481 (481) : 18 Luck 560. 
(Rejection of application for leave to sue as 
pauper amounts to ’case decided’.) 

[See (’34) AIR 1984 Lah 401(402). (Butthemere 
admission of a petition is not a case decided.)] 

See also note 26, infra, 

9. (’26) AIR 1926 All 610 (611) : 48 All 175. 

(’31) AIR 1931 All 294 (301) : 53 All 612 (PB). 

(’26) AIR 1926 Lah 844 (844). 

(’26) AIR 1926 Lah 379 (380) : 7 Lah 161. 

(’20) AIR 1920 Lah 452 (452). 

(’21) AIR 1921 Oudh 141(142): 24 Oudh Gas 282. 

(’23) AIR 1923 Oudh 177 (180) : 26 Oudh Gas 10. 
(Order of remand setting aside an ex parte de- 
cree and directing a rehearing of the same.) 

(’38) AIR 1938 Sind 76 (78) : 32 Bind L R 703. 
(The fact that an appeal lies against an order 
made under 0. 9 R. 18 refusing to grant an 
application to set aside an ex parte decree and 
that no appeal lies against an order granting 
an application to set aside a decree does not 
exclude the remedy by revision in the latter 
case, much more restricted though the remedy 
by revision is.) 

[See also (’88) AIR 1933 Rang 156 (156).] 

10. (’29) AIR 1929 All 599 (599) : 51 All 908. 

(’33) AIR 1933 All 41 (41). ' 

(’88) AIR 1988 Lah 169 (171). (Order is not of an 
interlocutory nature.) 

(’28) 107 Ind Gas 395 (396) (Lah). 

[See (’32) AIR 1932 Lah 176 (177). 

(’86) AIR 1936 Lah 618 (619). (Orders relating to 
an application for restoration of proceedings dis- 
missed in default constitute a 'case* within the 
meaning of 8. 115.)] 

11. (’29) AIR 1929 Lah 257 (259). (Oase fUially 
decided qua that particular preceding.) 

12. (’29) AIR 1929 All 957 (959). 

(’84) AIR 1984 All 520 (521). (Decision by lower 
Gourt on an issue that the trial of the suit was not 
barred under 8. 10, G.P. G., is not a case decided.) 

(’88) AIR 1988 Lah 191 (192). 

(’20) AIR 1920 All 197 (198) : 42 All 409. 

(*24) AIR 1924 Lah 567 (567). 

(*29) AIR 1929 Lah 662 (668). 

.(’80) AIR 1980 Lah 525 (525). (Gourt can how- 
ever interfere either under 8. 151, 0. P. 0., or 
under S. 107 of the Government of India Act.) 
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Court is of a ooutrary opinion.^* As to an application under 0. 1 R. 10 the Allahabad 
High OOTrt holds that it is an interlocutory order and not a case^* while the Oudh Chief 
Court Holds that it is a separate and independent prbceeding.^^ The Lahore High 
Court^® has held that where the plaintiff dies during the pendency of a suit and *two 
parties, each claiming tb be his legal representative, apply to be brought on the record, 
and the Court decides in favour of one party, the proceedings, so far as the other party 
is concerned, do not raise in the suit itself but are rather collateral proceedings and 
final qua that party, and hence the order amounts to a ‘case decided.' 

A suit was instituted against A, Bt C and D on the basis of a promissory note 
executed by them. The Court ordered that the suit could not proceed against A as the 
promissory note was signed by him at a place which was beyond the jurisdiction of 
the Court. It was held by the Lahore High Court that a revision would bo competent 
as the proceedings terminated so far as A was concern^ and therefore there was a 
'case decided'.^^ 


The proceeding started by the filing of an application under Section 7 (1) (a) of 
the U. P. Encumbered Estates Act is a fresh proceeding and therefore a ‘case*.^® 

An order allowing an amendment of the plaint, being of an interlocutory nature 
would not be open to revision, according to the Allahabad view.^® But, it was held in 
•certain earlier decisions of the Allahabad High Court that an order refusing to allow 
an amendment of the plaint was a 'case decided* and may be revised under this 
Section.^® But this view has been overruled by a later Full Bench decision of the 
Allahabad High Court which has held that there is no difference in this respect 
between an order allowing an amendment of the plaint and one refusing such 
amendment.*^ 


An order refusing to file an award 
locutory in its nature and as such not open 

(’22) Al]Eri922 Lah 54 (55). 

(*28) ‘AIR 1923 Lah 69 (69, 70). 

•(’23) AIR 1923 Lah 615 (617), 

•(’36) AIR 1986 Lah 569 (569). (Order refusing to 
stay proceedings under Section 10.) 

(’39) 41 Pun L R 55 (55). 

[See (’38) AIR 1933 Lah 605(606). (In this case 
the High Court interfered under S. 107 of the 
Government of India Act.)] 

[But see (’33) AIR 1933 Lah 34 (34). 

(’83) AIR 1933 Lah ^ (51). (Distinguishing the 
cases holding a contrary view on the ground 
that. in this case the application for stay was 
under inherent powers and not under B. 10.)] 

13. (’28) AIR 1928 Oudh 855 (358) : 8 Luck 650. 
•(’19) AIR 1919 Oudh 178 (179). 

14. (’28) AIR 1928 All 97 (97) : 50 All 276. 

(’12) 14 Ind Cas 263 (264) (All). 

[But see (’34) AIR 1984 All 25 (27).] 

15. (’10) 6 Ind Cas 977 (978) : IS Oudh Cas 109. 
(’12) 16 Ind Gas 592 (594) : 15 Oudh Cas 304. 

(’14) AIR 1914 Oudh 184 (185). (Stranger to a 

mortgage ordered to be impleaded.) 

(’29) AIR 1929 Oudh 148 (148). (Where A sued B 
for arrears of rent in respect of a house, and C, 
who had obtained a decree against A and B de- 
claring that he is the owner of the house, applied 
for being impleaded as a party to the suit, held 
refusal, to be bad.) 


and directing the suit to proceed is inter, 
to revision.** 

7*38) AIR 1938 Oudh 10 (10) 7 13 Luck 625. (The 
order of a Court dismissing the application of a 
party to bo made a party to a suit under 0. 84 
R. 1, though interlocutory, has decided a case 
and a revision petition lies against such an order.) 
[But see (’39) AIR 1989 Oudh 102 (103): 14 Luck 
447. (Order adding person as party to suit is 
not appealable nor one open to revision. It is 
merely an interlocutory order.)] . 

16. (’85) AIR 1935 Lah 934 (934). 

17. (*37) AIR 1937 Lah 800 (801). 

[See also (’38) AIR 1938 Lah 507 (508). (An 
order by Court holding the suit of a plaintiff 
time- barred in respect of certain reliefs claimed 
by him is a ’case decided* to that extent.) 

(’89) AIR 1939 Sind 137 (140) : I L R (1939) 
Kar 380. (Order dismissing suit as against one 
of the defendants is not an interlocutory order 
and order by successor of Judge setting aside 
such order is also not an interlocutory order.)] 

18. (’38) AIR 1938 All 6(7): I LR (1938) All 22. 

19. (’34) AIR 1984 All 785 (785). 

20. (’85) AIR 1985 All 353 (356) : 57 All 459. 

(*35) AIR 1935 All 651 (652). 

(’33) AIR 1988 All 374 (375) : 55 All 256. 

21. (’36) AIR 1986 All 686 (688, 689) : I L B 
(1987) All 17 (PB). 

22. (’86) 164 Ind Gas 722 (724) (All). 

(*86) AIR 1985 All 519 (519, 520). 
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' ' Oa the other hand, the ganetal traod of the debinons of the ;Oftleattai^ Madras/^ 

(’17) AIB 1917 Mad m (186). (Oourt-to.) ' . ; 
(’18) AIR 1918 Mad 1060 (1081). (Setting addd 
review order.) J 


(’88) AIB 1988 All 667 (669, 660) : I L B (1988) 
All 806 (FB). (A1B1981 All 731 and AIB 1929 
Air 748, Overruled.) 

[Be«a{w(’82) AIB 1982 All 463 (468): 68 AU 1006.1 

23. (’87) 14 Oal 768 (780). 

(’29) AIB 1929 Oal 169(169). (Interlocutory order 
deciding question of jnriedietion — Wrong aa- 
sumption of jurisdiotion.) . 

(’10) 6 Ind Oas 670 (673) (Oal). 

(’12) 16 Ind Gas 46 (48) (Oal). 

. J» the following cases the right to interfere wot 
assumed; 

(’39) AlB 1929 Gal 881 (881). 

(’18) 31 Ind Oas 943 (944) (Oal). 

(’83) 12 Gal L Bep 421 (423) : 8 Gal 887 (841). 
(’10) a Ind Gas 649 (663) (Oal). 

(’10) 6 Ind Gas 646 (649) (Gal). 

(’94) 21 Oal 589 (641). 

(’18) AIR 1918 Gal 909 (909). 

(’10) 8 Ind Oas 87 (90) (Oal). 

(’13) 17 Ind Gas 861 (863) (Gal). 

(’33) AIR 1923 Gal 43 (44). 

(’18) 21 Ind Gas 771 (772) (Oal). 

(’10) 7 Ind Oas 92 (98) (Oal). (Court-fee.) 

(’26) AIR 1925 Gal 304 (206). 

(’10) 7 Ind Oas 486 (442) (Gal). 

(’10) 6 Ind Oas 674 (676) (Cal). 

(’10) 8 Ind Gas 107 (114) : 33 Cal 330. 

(’85) AIB 1935 Oal 102 (106). (High Court will 
not interfere with interlocutory orders unless 
irreparable-injury and inevitable miscarriage of 
justice will result.) 

(’85) AIB 1936 Cal 279 (280). 

(’88) Alt( 1988 Cal 161 (163). (Lower Court 
accepting valuation in plaint and acting wrongly 
in not exercising its powers under Section 8(o) 
Court-fees (Bengal Amendment) Act — High 
Court can interfere under Sec. 116 as the lower 
Court vrill be exercising its jurisdiction wrongly 
if its decision is wrong.) 

24. (’39) AIR 1929 Mad 121 (124). (See observa- 
tions of Odgm, I.) 

(’22) AIR 1922 Mad 883 (334) : 45 Mad 194. 

(’81) AIB 1981 Mad 642 (549). 

(’31) AIB 1931 Mad 1 (3, 5). 

(’27) AIB 1927 Mad 212 (213). 

(’80) AIB 1930 Mad 216 (316). 

(’23) AIB 1923 Mad 270 (270). (Court-fee.) 

(’25) AIB 1926 Mad 722 (728). (Do.) 

(’25) AIB 1925.Mad 718 (714). (Do.) 

(’36) AIB 1926 Mad 678 (679). (Do.) 

(’39) AIB 1929 Madi896 (897). (Do.) 

(’28) AIB 1928 Mad 321 (832): 46 Mad 674. (Order 
refusing to issue commission to examine' wit- 
ness.) 

(’08) 81 Mad 60 (61). (Order issuing commission.) 

In the following cases the right to interfere wai 
auumed to exiet : 

(’33) AIB 1923 Mad 821 (828). (An amendment of 
the plaint.) 


(’18) AIB 1918 Mad 1187 (1189). 

(’28) AIB 1923 Mad 144 (147) : 47 Mad 47. 

(’26) AIR 1926 Mad 136 (136). 

(’29) AIB 1939 Mad 403 (403). 

(’IS) 19 Ind Gas 672 (673) (Mad). 

(’ll) 13 Ind Gas 104 (106) (Mad). 

(’ll) 12 Ind Gas 173 (174) (Mad). 

(’14) AIR. 1914 Mad 298 (298). 

(’80) AIR 1980 Mad 73 (74). 

(’25) AIB 1926 Mad 168 (189). 

(’80) AIB 1930 Mad 322 (326). 

(’08) 18 Mad L lour 803 (804). 

(’26) AIB 1926 Mad 166 (168). 

(’24) AIB 1924 Mad 541 (641). 

(’81) AIB 1981 Mad 8 (10). 

(’14) AIB 1914 Mad 17 (17). (Erroneous order 
refusing to allow the amendment.) 

(’14) AIB 1914 Mad 271 (272). (Amendment of 
pleading.) 

(’26) AIR 1926 Mad 1047 (1048) (FB). 

(’28) AIB 1928 Mad 416 (418): 61 Mod 664. (Though 
appeal lies against order rejecting plaint for non- 
payment of court-fee.) 

(’81) AIR 1931 Mad 716 (717). (Do.) 

(’23) AIR 1923 Mad 690 (692). 

(’36) AIB 1926 Mad 1124 (1135). 

(’24) AIB 1924 Mad 846 (847) : 47 Mad 984. 

(’12) 13 Ind Gas 908 (904) (Mad). 

(’28) AIR 1923 Mad 88 (88). (Order under S. 10.> 

(’27) AIB 1927 Mod 524 (535). 

(’37) AIB 1987 Mad 888 (839). (Order under 0 . 1 
B. 10 can be revised under Section 116,0. F. C. 
when the Court fails, to exercise a discretion 
vested in it and When its failure is due to error.) 

(’88) AIB 1988 Mad 646 (648). (Order refusing 
issue of commission is revisable.) 

(’36) AIB 1986 Mad 626 (526). (A Court in fram- 
ing issues or refusing to frame issues' is, in the- 
language of S. 115, deciding a case, if the onus 
of proof is involved in' the form of the issues.) 

(’36) AIB 1985 Mad 382 (388): 68 Mad 771. (Deci- 
sion on pmliminary issue as to maintainability 
of suit — High Court has power to, but will not 
interfere unless the point can be shortly and 
conveniently disposed of by way of a civil revi- 
sion petition.) 

[See (’83) AIB 1982 Mad 608(604). (Order refus- 
ing to amend plaint can be set aside in revision.) 
(’88) AIB 1988 Mad 506 (607, 608): 66 Mad 744. 
(But High Court will not interfere if order as to 
court-fee is favourable to plaintiff.)] 

[Bee also (’84) AIB 1984 Mad 669 (669). (Bevision 
lies against order passed on petition nnder 0. 9 
B. 9 for restoration of dismissed petition.)]. 
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Kanpur,” PatDtty'.aad Banjgbon” Courts /with few exoaptiona*^ n: to hold that the 


25. (’81) AIR 1081 Nag 17 (10): 37 Nag L B SSI. 

. (BnoaeonBly allowing atime-^baired suit to con> 

tinue.) 

(’25) AIR 1036 Nag 106 (106). (Refusal to allow 
' amendment.) 

(’ll) 13 Ind Cae 867 (860) : 7 Nag £i R 180. 

(’24) AIR 1024 Nag 302 (298). 

’26) AIR 1028 Nag 131 (131). 

’27) AIR 1027 Nag 266 (268). 

In the following eases the righttomler fere was 
assumed to exist : (’26) AIR 1926 Nag 409 (409). 
(’26) AIR 1926 Nag 62 (63). (Amendment of plaint 
claiming alternative reliefs.) 

(’25) AIR 1925 Nag 108 (109). (An order allowing 
amendment of plaint ex parte without notice.) 
(’80) AIR 1980 Nag 51 (51). 

(’19) AIR 1919 Nag 150 (152) : 16 Nag L R 31. 
(’80) AIR 1930 Nag 10 (11) : 15 Nag L R 21. 

(’28) AIR 1928 Nag 222 (233). 

(’26) AIR 1925 Nag 373 (874). 

(’38) AIR 1938 Nag 210 (210). (Order allowing a 
person to sue as pauper.) 

(’88) AIR 1938 Nag 858 (369). (The High Court 
would not ordinarily exercise its rovisional juris- 
diction in a purely interlocutory matter, namely, 
about the admission of a certain piece of evi- 
dence— It may however do so when the question 
is one of general importance and no objection is 
taken by the opposite party as to the compe- 
tency of the Court to entertain the petition — 
But such case must not be regarded as a prece- 
dent for interferonce in purely interlocutory 
matters of procedure which do not affect juris- 
diction, and do not inflict irreparable injury.) 

26 . (’16) AIR 1916 Fat 100 (103): 4 Fat L Jour 20. 
(Order dismissing application for leave to sue a 
receiver without enquiring into the allegations.) 

(’37) AIR 1937 Fat 650 (652) : 10 Pat 600 (SB). 
(Interlocutory order allowing deOcit court-fee to 
bo made up.) 

(’24) AIR 1924 Fat 176 (179). 

See also the folloioing cases : 

(’30) AIR 1930 Pat 692 (592). 

(’23) AIR 1923 Pat 411 (412). 

(’20) AIR 1920 Pat 789 (789, 790). (Court- fee.) 
(’2l) AIR 1921 Pat 180 (180) : 5 Pat L Jour 400. 
(Do.) 

(’21) AIR 1921 Pat 323 (823). 

(’80) AIR 1930 Pat 277 (278). (Court-fee.) 

(’24) AIR 1924 Pat 673 (675) : 3 Pat 930. 

(’22) AIR 1922 Pat 369 (360) : 4 Fat Ii Jour 195. 
(’18) AIR 1918 Pat 131 (131) : 4 Pat L Jour 191. 
(’25) AIR 1925 Pat 488 (489). 

(’26) AIR 1936 Pat 70S (704). 

(’26) AIR 1926 Pat 884 (835). 

’85) AIR 1986 Pat 90 (91). 

’86) AIR 1986 Pat 86 (86) : 15 Pat 840. (Deci- 
sion as to court-fee.) 

(’88) AIR 1988 Pat 22 (26, 26) : 16 Pat 766 (PB). 
(Do.) 

(’88) AIR 1088 Pat 209 (209). (Order under 0. 33 
R.8,0. P.O.) 

(’85) AIR 1986 Pat 90 (91). 

(’86) AIR 1986 Pat 190 (190). (Court-fee.) 

(’36) AIR 1986 Pat 186(187). (Interlocutory order 


raising question of jurisdiction — ^Revision lies.) 

27 . (’17) AIR 1917 Low Bur 85 (86). (Order per- 
mitting three separate suits to be brought in 
respectof different parts of the estate of a deceased 
by the administrator.) 

(’38) AIR iras Rang 49 (60) : 11 Rang 86. 
(Though High Court, has got such power, it 
should not interfere unless there would be mis- 
carriage of justice.) 

(’21) AIR 1921 Low Bur 6 (8) : 11 Low Bur Rul 
65. (Order refusing permission to examine wit- 
ness on commission.) 

(’24) AIR 1924 Bang 2 (8) : 1 Bang 281. 

(’18) AIR 1918 Low Bur 25 (26). (Bight assumed.) 
(’31) AIR 1931 Rang 186 (137) : 9 Rang 71. 

(’89) AIR 1989 Rang 92 (94). (The Court will not 
however interfere unless it seems that there has 
been a gross and cnlpablo error likely to inflict 
grave injustice and cause irreparable injury.) 

(’33) AIR 1933 Bang 49 (50) : 11 Rang 86. (But 
High Court should not. interfere unless there 
would be miscarriage of justice.) 

(’35) AIR 1935 Rang 122 (123). (Interlocutory 
order oi Court refusing to admit oral admissible 
evidence — Revision is competent.) 

(’35) AIR 1935 Bang 466 (406). 

(’85) AIR 1935 Bang 225 (226). (The Rangoon 
High Court has always entertained applications 
in revision with a certain amount of freedom, 
even when the cases are not complete, if to 
allow a case to proceed would result in waste of 
time, trouble and money.) 

[See also (’33) AIR 1933 Bang 263 (264). (Inter- 
locutory orders — Revision lies more under 
Sec. 107 than under Section 115.) ] 

28 . (’20) AIR 1920 Bom 141(141) : 44 Bom 619. 
(Discussed and disapproved in AIR 1924 Bom 65.) 

(’34) AIR 1934 Pat 550(651). (Order setUng aside 
an award in an arbitration.) 

(’26) AIR 1926 Cal 1149 (1160) : 53 Cal767. (Per 
Cuming, J.) 

(’28) AIR 1928 Cal 114 (114): 64 Cal 1088. (Order 
in a divorce suit.) 

(’82) 12 Cal L Rep 148 (161). 

(’19) AIR 1919 Cal 840 (841). 

(’12) 16 Ind Cas 3 (5) (Gal). (Doubted.) 

(’ll) 10 Ind Cas 308 (309) (Cal). 

(’86) 9 Mad 256 (257). 

(’96) 5 Mad L Jour 76 (76). 

(’ll) 9 Ind Cas 672 (672) (Mad). (Doubted.) 

(’14) AIR 1914 Mad 116 (116). (Order setting 
aside an abatement.) 

(’14) AIR 1914 Mad 685 (685). (Ex parte decree, 
sotting aside.) 

(’28) AIR 1923 Mad 48 (43). (Order directing a 
commissioner to ascertain mesne profits.) 

(’25) AIR 1925 Mad 986 (986). (Wrong order 
under Order 1 Rule 8.) 

(’28) 110 Ind Cas 78 (78) (Nag). 

(’29) AIR 1929 Rang 270 (271). (An erroneous 
decision on an issue.) 

(’14) AIR 1914 Low Bur 207 (208) : 8 Low But 
Rul 77. (An order declining to framd an issue.) 
(’36) 18 Nag L Jour 182 (134) : 160 Ind Cas 619 
(619). (A decision in a Ending suit that certain 
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High Court is not powerless to interfere under Section US, with interlocutory orders. 
The Calcutta, Madras and Patna High Courts have also interfered with such orders in 
the exercise of their powers of superintendence under Section 107 of the Government 
of India Act, 1916 (corresponding to Section 16 of the Charter Act, 1861).^ It must, 
however, be noted in this connexion that under sub-section 2 to Section 224 of the 
Government of India Act of 1936 the High Court has no power of revision in respect 
of the judicial proceedings in lower Courts except in so far as such power may be 
otherwise conferred. See Notes to Section 224 of the Government of India Act of 1936 
given as an Appendix to this work. The High Court of Bombay has also acted under 
Regulation II of 1827, Section 5 and interfered with such orders.^ 

It is submitted with respect that the Allahabad and Lahore view stated above 
is not correct. A judgment, under 0. 20 B. 4, must contain a concise statement of the 
*case' and under Section 2 clause 9, a * judgment ' means the statement given by the 
Judge of the grounds of a decree or order. A judgment in support of an order which 
will, of course, include an interlocutory order must, therefore, contain a concise 
statement of the *case* which can only mean the matter in dispute in the particular 
proceeding. This view is also supported by Section 113 of the Code which enacts that 
any Court may state a *case’ and refer the same for the opinion of the High Court. 
A reference to the Report of Select Committee in 1879 for amending Section 622 of 
the Code of 1877 by introducing words therein corresponding to clause (c) of this 
Section makes the matter still more clear. It was there stated that the object of the 
amendment was to extend Section 622 (now Section 115) to cases in which the High 
Court of Bombay was then acting in the exercise of its powers under Regulation II 
of 1827, Section 6. This power extended under the said regulation, to call for the 
proceedings of any Subordinate Court and to pass such order thereon as the case may 
require. 

As has been seen already in Note 3 ante^ the exercise of revisional powers, 
even in cases where Section 115 is held to apply, is a matter of discretion, and in 
the case of interlocutory orders, the High Court will not interfere except where the 


evidence is inadmissible does not amount to a 
"case” decided.) 

(’85) AIR 1985 Bang 158 (158). (Interlocutory 
order on question of res judicata — No revision 
lies.) 

29. (’ll) 10 Ind Cas 808 (809) (Cal). (Order re- 
fusing permission to amend pickings.) 

(’38) AIR 1938 Pat 161 (164) : 12 Pat 77. (It is 
the privilege and prerogative of High Court to 
exercise power of superintendence to revise order 
which is so erroneous as manifestly to amount 
to injustice.) 

(*09) 4 Ind Gas 364 (867) (Cal). (Delegation to a 
Commissioner by a Court of the power to call 
for production of documents under 0. 11 R. 14.) 
(*16) AIR 1916 Cal 318 (319) ; 42 Cal 926. 

(’15) AIR 1915 Cal 87 (91). 

(’25) AIR 1925 Cal 1118 (1119). 

(’12) 16 Ind Gas 963 (965) (Cal). 

(’12) 15 Ind Gas 621 (622) (Cal). 

(’20) AIR 1920 Cal 204 (205). 

(’19) AIR 1919 Pat 270 (275, 276) : 4 Pat L 
Jour 57. 

(’16) AIR 1916 Mad 903 (906). 

(’ll) 12 Ind Cas 719 (719) (Mad). 

(’ll) 9 Ind Gas 672 (672) (Mad). 


(’25) AIR 1925 Mad 585 (586). 

(’08) 31 Mad 60 (61). 

(’16) AIR 1916 Mad 740 (742). 

(’24) AIR 1924 Pat 678 (675) : 3 Pat 930. (Order 
demanding additional court-fee.) 

(’20) AIR 1920 Pat 131 (187) : 5 Pat L Jour 550. 
(’29) AIR 1929 Pat 427 (428). 

(’85) AIR 1985 Cal 102 (107). 

(’84) AIR 1984 Pat 641 (642) : 14 Pat 220. 

(’36) AIR 1986 Mad 187 (187): 59 Mad 856 (FB). 
(Agency District Munsif’s Court at Bayagada is 
a Civil Court subject to powers of superinten- 
dence of the Madras High Court under S. 107, 
Government of India Act.) 

[See also (’24) AIR 1924 Pat 761 (764).] 

30. (’86) 10 Bom 610 (616) (FB). 

(’15) AIR 1915 Bom 269 (270, 271) : 40 Bom 86. 
(’24) AIR 1924 Bom 65 (68) : 48 Bom 48. 

(’81) AIR 1981 Bom 284 (285). 

[See also (’37) AIR 1987 Bom 167 (168) : I L B 
(1987) Bom 628. (High Court has jurisdiction 
to interfere in revision in respect of interlocu* 
tory orders in proper cases, though High Court 
should be slow to interfere.) 
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non,interfereno 0 will cause a denial of justice or irremediable harm.*^ The following 
are some of the circumstances in which the High Courts have interfered under 
Section 116 with interlocutory orders : — 

(1) Where the effect of the order was to cause a multiplicity of litigation or to 

prolong the trial.^^ 

(2) Where there is a patent irregularity in procedure.*® 

(3) Where the effect of the order is to cause unnecessary delay or expense.** 


31. (’88) AIR 1988 Nag 868 (869). 

(’36) AIR 1986 Pat 86 (86) : 16 Pat 840. 

(’35) AIR 1985 Pat 186 (187). 

(’89) AIR 1989 Pat 167 (158). (Party defendants 
to action claiming cause of action against 
principal defendants — Court allowing them to 
be joined as co-plaintiffs High Court will not 
interfere under 8. 115 especially as it is an 
interlocutory order.) 

(’35) AIR 1985 Cal 102 (106). 

See also cases in foot-note 85 infra, 

32 . (’10) 6 Ind Cas 549 (552) (Cal). (Improper 
refusal to add party.) 

(*10) 6 Ind Cas 546 (549) (Cal). (Do.) 

(’10) 8 Ind Cas 87 (90) (Cal). (Do.) 

(’18) AIR 1918 Cal 909 (909). (Neither 8. 116. 
C. P. C., nor 8. 107, Government of India 
Act, prevents the interference of the High Court 
in the matter of addition or substitution of 
parties.) 

(’94) 21 Cal 539 (541). (Refusal to allow a party 
interested in a probate case to appear and oppose 
the grant of probate.) 

(’18) AIR 1918 Mad 1187 (1189). (Erroneously 
adding parties.) 

(’23) AIR 1923 Mad 144 (147): 47 Mad 47. (Fail- 
ure to add receiver as party to suit or execution 
proceedings.) 

(’26) AIR 1926 Mad 135 (136). (Addition of party 
causing multifariousness — 5 Mad L W 207 
doubted.) 

(’30) AIR 1930 Pat 592 (592). (Order refusing to 
add purchaser of holding in a rent suit is im- 
proper.) 

(’29) AIR 1929 Mad 408 (408). (Trial Court 
refusing to make person party defendant — 
Likelihood of there being conflicting findings if 
that person not made defendant.) 

(’18) AIR 1918 Mad 1071 (1071). (Refusing to 
implead son of hereditary trustee in a scheme 
suit.) 

(’10) 6 Ind Cas 570 (572) (Cal). 

(*22) AIR 1922 Mad 174 (175): 46 Mad 186. (Order 
erroneously holding that suit was not bad for 
multifariousness.) 

(’22) AIR 1922 Mad 882 (333) : 45 Mad 194. (In 
a partition suit when creditors are joined as 
parties to the suit, especially when the debts 
and alienations are questioned, it is an improper 
exercise of judicial discretion to dismiss the suit 
against them for misjoinder.) 

(’22) AIR 1922 Mad 486 (486). (Joinder of claims 
as administrator and as partner— Order direct- 
ing plaintiff to elect.) 

(’ll) 12 Ind Cas 857 (859) : 7 Nag L R 180. 

(’15) AIR 1915 Cal 87 (91). (Order directing trial 


of case piecemeal.) 

(’21) AIR 1921 Pat 823 (828). (Do.) 

(’25) AIR 1925 Cal 204 (206). (Trial of the suit 
was sought to be complicated by dragging in 
issues which were outside its scope and wholly 
irrelevant and unnecessary and the trial of which 
would inevitably prolong the litigation.) 

(’24) AIR 1924 Pat 761 (764). (Issue of commis- 
sion tending to unnecessary prolonging the liti- 
gation.) 

(’20) AIR 1920 Pat 181 (137) : 5 Pat L Jour 550. 
(Refusal of a right to cross-examine witness.) 
(’10) 7 Ind Cas 436 (442) (Cal). (Order tending to 
cause needless delay and wasteful litigation.) 
(’31) AIR 1931 Mad 542 (549). (Amendment of 
plaint by including barred claim — Non-inter- 
ference would only multiply proceedings.) 

(’81) AIR 1981 Mad 1 (2, 5). (Order of remand 
allowing an amendment of barred claim.) 

(’36) AIR 1986 Lah 619 (621). (Improper refusal 
to add party.) 

[But see (’80) AIR 1930 Nag 51 (51). (Court re- 
fused to interfere though refusal to add parties 
would lead to multiplicity of proceedings.) 

33 . (’16) AIR 1916 Mad 903 (906). (Allowing in- 
consistent or alternative claim to bo made after 
all the evidence is closed.) 

(’22) AIR 1922 Mad 49 (49, 50). (The legal repre- 
sentative of a deceased plaintiff allowed to set 
up a claim not open to original plaintiff.) 

(’30) AIR 1930 Mad 322 (325). (Order allowing 
amendment of plaint— Same not justified in 
law.) 

(’18) 19 Ind Cas 672 (672) (Mad). (Court convert- 
ing of its own accord a suit for declaration into 
one for possession.) 

’ll) 12 Ind Cas 173 (174) (Mad). 

’20) 57 Ind Cas 784 (785) (Nag). (Order implead- 
ing rival claimant as co-plaintiff.) 

[See (’36) AIR 1986 Cal 47 (48) : 62 Cal 289. 
(An order by the Full Bench of the Presidency 
Small Cause Court, allowing an application 
under S. 88 of the Presidency Small Cause 
Courts Act and sending the case back for retrial, 
which order is influenced by what was told 
them in their private room at an ex parte 
enquiry is improper and ought to be set aside 
in revision.)] 

34 . (’25) AIR 1925 Mad 585 (586). (Refusal of 
amendment.) 

’34) AIR 1934 Cal 503 (505). 

’26) AIR 1926 Mad 1124 (1125). (Refusal to allow 
just prayer for amendment.) 

(’27) AIR 1927 Mad 212 (218). (Refusal to amend 
a suit for partition into a claim for a fresh par- 
tition.) 
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(4) Where the order , passed is perverse or such that unless aet aside irreparable 
. . harm.is likely to be caused to one of the litigants.*® 

(6) Where the effect of the order is to make the trial take an illegal course.** 

..(6) Where the order works manifest injustice.*^:. 

As to whether the High Court will interfere with an interlocutory order in the 
exercise of its discretion under this Section where another remedy is open to the 
party either under Section 106 or otherwise, see Note 8 infra. 

An interlocutory order which is appealable as an order under Section 104 or 
0. 43 B. 1, is npt tevisable under Section 116 which applies only to cases in which no 
appeal lies to the High Coiirt.** 

6t “Sabordihftte Court.’* See also Section 3, ante. 

This Section does not apply unless — 

(1) the decision sought to be revised is that of a Courtt and 

(2) such Court insubordinate to the High Court. 


(’32) 1932 Mad W N 290 (293). • : 

(’25) AIR 1925 Mad 707 (707). (If an election 
petition is not maintaiuablo at all an order 
holding the same to be maintainable will be set 
aside.) 

(’80) AIR 1930 Mad 216 (217). (Decision upon 
preliminary issue relating to jurisdiction isopen 
to revision.) 

( ’25) AIR 1925 Mad 820 (621). (Suit not main- 
tainable at all — High Court can interfere and 
thus prevent further waste of time and money.) 
(*19) AIR 1919 Nag 150 (152) ; 15 Nag L R 21. 
(Order going to the root of the case and allow- 
ing the continuance of a litigation which the 
lower Court had no jurisdiction to allow to con- 
tinue.) 

(’31) AIR 1981 Nag 17 (20) : 27 Nag L R 251. 
(Krroncous decision that a suit which was time- 
barred was not so barred.) 

(’86) AIR 1986 Pat 250 (252). 

[See (’25) AIR 1925 Mad 188 (189). (Refusal to 
amend plaint for setting aside sale for fraud 
into one that plaintiff was a minor at the 
time.)] 

Ordinarily however the discretion of the Court 
in granting amendment will not be interfered 
with : See (’ll) 12 Ind Gas 104 (105) (Mad) ; 
(’14) AIR 1914 Mad 298 (298) ; (’25) AIR 1925 
Nag 62 (63). 

35 . (’22) AIR 1922 Mad 321 (324). (Where the 
lower Court posted a case for final hearing on 
preliminary issue of law, settled long before the 
High Court’s refusal to interfere.) 

’23) AIR 1923 Mad 690 (692). 

’15) AIR 1915 Mad 1122 (1123). 

(’10) 6 Ind Cas 574 (576) (Cal). 

(’27) AIR 1927 Mad 188 (189). (Grant of injunc- 
tion without a prima facie case.) 

(’08) 18 Mad L Jour 802 (303). (Grant of injunc- 
tion to party out of possession.) 

(’23) AIR 1923 Pat 411 (413). 

(’28) AIR 1928 Nag 222 (222). 

(’24) AIR 1924 Pat 176 (179). (Will not interfere 
unless for avoiding irreparable loss.) 


(’14) AIR 1914 Low Bur 207 ^208) ; 8 Low Bur 
Rul77. (Do.) 

(’18) AIR 1918 Low Bur 25 (26). 

(’31) AIR 1931 Rang 193 (194). (Order impound- 
ing a document.) 

(’12) 17 Ind Cas 861 (362) (Cal). (Where Court 
required applicant to whom injunction was 
granted to furnish security — Held it was passed 
to prevent a failure of justice, so no revision.) 

(’10) 8 Ind Cas 107 (ll4) : 88 Cal 280.. 

(’25) AIR 1925 Cal 1118 (1119). (Order refusing 
to examine a witness on commission amounting 
to a denial of justice.) 

(’08) 31 Mad 60 (61). (Order issuing commission 
as being beyond the scope of Section 886.) 

(’27) AIR 1927 Mad 524 (525). 

(^24) AIR 1924 Cal 971 (974). (Issue of commis- 
sion is a question of jurisdiction and not one of 
mere discretion — Grounds alleged for issue of 
commission should be carefully examined.) 

(’24) AIR 1924 Mad 846 (846) : 47 Mad 934. 
(Court not properly understanding provisions of 
Order 11 Rule 14.) 

’20) AIR 1920 All 191 (192). 

’26) AIR 1926 Mad 166 (168). (Refusing injunc- 
tion on Judge’s own private opinion.) 

(’22) AIR 1922 Cal 42 (44). (Wrong refusal to 
grant commission and examine witnesses.) 

(’24) AIR 1924 Mad 541 (541). (Refusal to allow 
defendant to examine himself on commission 
when plaintiff was so examined.) 

(’21) AIR 1921 Nag 9(10). (Order directing plain- 
tiff to elect as to which of them is to remain on 
record when both can remain.) 

(’82) AIR 1932 Pat 9 (11) : 11 Pat 161. (Court 
fixing arbitrary valuation and returning plaint.) 

36 . (’23) AIR 1928 Mad 321 (322) : 46 Mad 574. 
(Refusal to issue commission.) 

(’14) AIR 1914 Bom 42 (45) : 88 Bom 381. 

[See (’83) AIR 1933 All 523 (525) : 55 All 719. 
(Decision that defendant is not entitled to take 
part in the case amounts to a case decided.)] 

37 . (’18) AIR 1918 Mad 1187 (1139). 

38 . (’25) AIR 1925 Cal 510 (511). (Dismissal of 
an application under 0. 21 R. ^ for default.) 
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; The word 'Court' does hot indade any person acting in an administrative 
eapacity'^ nor a person acting as a persona designata? It has been held by the High 
C!ourt of Madras that a Subordinate Judge holding an enquiry in an election petition 
nnddr the Madras District Municipalities Act, 1920. or a District Judge trying the 


<’03) 1002 Pun Be No. 81, p. 118. 

Notes 

1 . (’83) 1882 All W N 143 (143) : 5 All 40. (An 
order refusing to discharge a surety.) 

<*82) AIR 1982 All 668 (569) : 54 All 1085 (SB). 
(Collector acting under S. 18 of the Land Acqui- 
sition Act acts as an administrative officer.) 
i'll) 9 Ind Gas 948(944) (Bom). (Orderof aTaluk- 
dari Settlement Officer.) 

{’90) 1890 Pun Re No. 107, p. 814. (Proceedings 
under Reg. I of 1798 are ministerial.) 

<*24) AIR 1924 Lah 55 (57, 58) : 4 Lah 1. (Order 
of District Magistrate under Part 2 of the Lunacy 
Act with respect to reception, care and treatment 
of the lunatic.) 

<*10) 8 Ind Gas 1160 (1160): 1910 Pun Re No. 104. 
(Order under S. 92, GiviL P.G. , granting permis- 
sion to sue.) 

'(’22) AIR 1922 Mad 837 (889). (Order punishing a 
village munsif for misconduct under S. 7, Madras 
Hereditary Village Officers* Act.) 

(’20) AIR 1920 Sind 70 (71) : 18 Sind L R 212. 
(Proceedings under S. 86 of the Legal Practi- 
tioners’ Act.) 

.(’82) AIR 1982 Nag 50(51): 28 NagLR4. (Do.--- 
But Court can interfere under general powers of 
superintendence.) 

.(*87) AIR 1987 Cal 705 (708) : I L R (1938) 1 Cal 
400. (A Collector acting under S. 18 of the Land 
Acquisition Act is not functioning as a Court 
but is acting in a purely ministerial or adminis- 
trative capacity.) 

<’89) AIR 1989 Rang 6 (8): 1988 Rang L R 628. 
(Order of Collector refusing to make reference 
under S. 49, Land Acquisition Act, is adminis- 
trative and hence is not subject to revision.) 

2. (’26) AIR 1926 Bom 344 (345) : 50 Bom 357. 
(A District Judge acting under S. 22 of the 
Bombay District Municipal Act, 3 of 1901.) 

(’83) AIR 1983 All 764 (766, 772): 65A1U008. (Dis- 
trict Judge acting under U. P. District Boards 
Act.) 

’33) AIR 1933 Bom 105 (106). 

’82) AIR 1932 Mad 560(560). 'Sub- Judge passing 
order in capacity of Election Commissioner— No 
revision lies.) 

(’38) AIR 1933 Hang 41 (41) : 11 Rang 1. (Dis- 
trict Judge acting under the Mandalay Election 
Rules.) 

(’84) AIR 1984 Sind 110 (111). (Judge acting 
under S. 19, Bombay Local Boards Act, is per- 
sona designata — His order is not opeu to revision.) 
(’97) 21 ]&m 279 (281). (District Judge acting 
under S. 28 of the Bombay District Municipal 
Aot (Amendment Act), 2 of 1884.) 

(’28) AIR 1928 Bom 421 (428). (Chief Judge act- 
ing under the powers given to him by S. 88 of 
the Bombay City Municipal Act.) 

(’80) AIR 1930 Bom 281(281): 64 Bom 224. (Chief 
Judge, Small Cause Court, Bombay, acting under 


S. 219 of the Bombay City Municipal Act, 3 of 
1888.) - . / 

(’27) AIR 1927 Mad 93 (95) : 60 Mad 121 (FB). 
(Chief Judge of the Presidency Small Cause Court 
of Madras acting under R. 2 of the Rules fram^ 
under the Madras City Municipal Act.) 

(’26) AIR 1926 Rang 25 (31) : 3 Rang 560 (PB). 
(Ohi^ Judge, Rangoon, Small Cause Court, per- 
forming the functions assigned to him by S. 14, 
Rangoon Municipal Act.) 

(’27) AIR 1927 Rang 1(3): 4 Rang 804 (FB). (Chief 
Judge of the Rangoon Small Cause Court, when 
exercising the powers vested in him by Section 
18, Rangoon Rent Act (1920), acts as persona 
designata— Overruling AIR 1923 Rang 94 (FB) 
also AIR 1925 Rang 867.) 

(’16) AIR 1916 Bom 196 (196): 40 Bom 509. (Dis- 
trict Judge acting under the Bombay District 
Municipalities Act, S. 160.) 

(’17) AIR 1917 Bom 31 (32) : 42 Bom 119. (Dis- 
trict Judge, acting under S. 4 of Act 12 of 1850.) 
(’29) AIR 1929 Rang 352 (854). (District Judge 
trying an election dispute is a per.*tona designata.) 
(’87) AIR 1987 Sind 6 (6) ; 80 Sind L R 851. 
(Judge of Civil Court acting as Commissioner 
under Workmen’s Compensation Act is not a 
subordinate Court but persona designata,) 

(’89) AIR 1939 Sind 165 (167) : I L R (1939) 
KarlSl. (City of Karachi Municipal Act, 1938, 
Ss. 16, 17 — Tribunals constitute by and for 
purposes of new Act are special — Small Cause 
Judge passing orders under Ss. 16 and 17 does 
not act as Court but as permia designata.) 

(’38) AIR 1988 Sind 153 (157) : 1 L R (1939) 
Kar 121. (District Judge acting under Section 
22, Bombay District Municipal Act, acts as 
persona designata.) 

(’39) AIR 1939Bom 279(281): 41 Bom LR 490 (494). 
(Where a Judge or presiding officer of a Court, 
as distinguished from the Court itself is per- 
forming any function as vested in him, such a 
Judge may be considered as a persona designata , 
and cannot be regarded as a Civil "Court sub- 
ordinate’’ to the High Court, within the mean- 
ing of Section 115, 0. P. C. — In considering 
whether the Judge acts as a Court or as a 
persona designata^ the important point to be 
investigated is what is the source of his autho- 
rity — The nature of the proceedings and the 
action taken therein may also be relevant and 
may be considered.) 

[See (’84) AIR 1934 All 260 (263) : 56 All 656 
(FB). (District Judge acting under the Land 
Acquisition Act is not a persona designata^ but 
a Court.) 

(’07) 81 Bom 604 (609). (Chief Judge, Small 
Cause Court, acting under S. 33 of the said Act.) 
1’85) AIR 1935 Nag 5(7, 8) : 31 Nag L R 1. (See 
S. 58, G. P. Municij^lities Act— Local Gov- 
ernment**reversing decision on election petition 
—Civil Court can not enquire into facts of case.) 
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vididity of an election under the Madras Local Boards Act, 1902, is not a persona-^ 
dtiignata and bis orders are therefore capable of being revised under this Section.^ 

The mere fact that a person exercises judicial functions is not sufficient to- 
constitute him a *Court’.^ It has accordingly been held that the following persons are 
not ‘Courts* — 

(1) A District Registrar.* 

(2) The Bent Controller of Bangoon.^ The High Court of Calcutta has, however, 

assumed in the undermentioned case^ that the Bent Controller of Calcutta is- 
a Court. 

(3) It has been held by the High Courts of Allahabad,® Bombay,® Lahore,^® Madras^ 

and Bangoon^® and the Nagpur Judicial Commissioner's Court^* that a Collector 
dealing with an application under Section 18 of the Land Acquisition Act, 1894, 

« is not a ‘Court*. The decisions of the High Court of Calcutta are conflioting.^*^ 
The Oudh Judicial Commissioner’s Court has held that the Collector in such 
cases is a Court. The Calcutta^® and Patna^^ High Courts have also held that a 
Collector acting under Section 49, proviso 2 of the said Act is a Court. The High 
' Court of Calcutta has also held that the Calcutta Improvement Trust Tribunal 
in acting under Section 32 of the Land Acquisition Act is acting as a Court. ^® 


(’89) AIR 1939 Rang 148 (144). (Difitrict Judge 
exceeding his authority and sending case for 
disposal to Additional District Judge — Latter 
purporting to pass judgment as Court — Order 
is open to revision in the peculiar circum- 
stances of the case.)] 

[ButsM(’88) AIR 1938 Rang 9 (8): 10 Rang 
517 (SB). (District Judge’s decision as to vali- 
dity of election under Burma Rural Self-Qovern- 
ment Act — District J udge is subordinate to High 
Court.) 

(’81) AIR 1981 Bom 582 (586, 587): 55 Bom 544. 
(District Court exercising judicial functions 
under S. 198, Bombay City Municipalities Act 
of 1925 according to the procedure laid down in 
the Land Acquisition Act, is a subordinate 
Court.)] 

3. (’28) AIR 1928 Mad 254 (256) : 46 Mad 128. 
(Sub-Court holding an enquiry into election under 
the Madras District Municipalities Act.) 

(’23) AIR 1928 Mad 192 (194, 195) : 46 Mad 586. 
(A District Judge trying the validity of an elec- 
tion under the Madras Local Boards Act, 14 of 
1902.) 

’28) AIR 1928 Mad 360 (860). 

’24) AIR 1924 Mad 561 (562) : 47 Mad 869 (FB). 
(Rloction under the Local Boards Act.) 

[See also (’29) AIR 1929 Nag 282 (288).] 

[But see (’32) AIR 1982 Mad 560 (560). (Under 
the new election rules the election commissionor 
is a persona designata,)] 

4. (’07) 80 Mad 826 (827). 

(’24) AIR 1924 Mad 442 (445): 47 Mad 857. 

(’30) AIR 1930 Nag 271 (271): 26 Nag L R 809. 

5. (’07) 80 Mad 826 (827). 

(’28) AIR 1928 Mad 475 (475) : 51 Mad 245. 

[See also (’88) 12 Bom 86 (48). (Sul^B^strar 
not a “Court” within S. 195 of the Criminal 
Procedure Code.)] 

6. (’26) AIR 1926 Rang 88 (41,48):8 BaBg410(FB). 


7. (’26) AIR 1926 Cal 708 (709). 

8. (’82) AIR 1982 All 568 (569): 54 All 1085 (SB). 
B. (’28) AIR 1928 Bom 290 (292) : 47 Bom 699. 

10. (’80) AIR 1980 Lah 242 (242). 

(’15) AIR 1915 Lah 94 (94): 1915 Pun Be No. 65. 

11. (’24) AIR 1924 Mad 442 (445): 47 Mad 857 
(FB). (Overruling AIR 1919 Mad 588:42 Mad 281.)> 

(’17) AIR 1917 Mad 824 (825). (Proceedings be- 
fore Land Acquisition Officer were held to be 
administrative.) 

12. (’84) AIR 1984 Rang 118 (120): 12 Rang 275. 
(1900-02) 1 Low Bur Rul 132 (188). 

(’84) AIR 1984 Rang 118 (118) : 12 Rang 275. 
(Collector refusing to make a reference is not a 
Court.) 

[But tee (’72-92) 1872-92 Low Bur Rul 509.)] ' 

13. (’80) AIR 1980 Nag 271 (271): 26 Nag L R 309. 
(’87) AIR 1987 Nag 12 (12): ILR (1988) Nag 149. 

14. (’08) 12 Cal W N 241 (245). (Collector is Court.) 
(’84) AIR 1984 Cal 758 (759) : 61 Cal 1041. (Act 

of Collector in refusing to make reference under 
B. 18 is judicial act though he is not Court.) 
(’88) AIR 1988 Cal 250 (252). (Land Acquisition 
Collector, assuming that he is a Court while 
dealing with applications under S. 18 of the 
Land Acquisition Act, is not a Court subordi- 
nate to the High Court, and the High Comt 
has therefore no jurisdiction to interfere with 
his order under that Section in revision under 
S. 115, C. P. C.) 

(’87) AIR 1987 Cal 705 (709) : I L B (1988) 1 Cal 
400. (Collector not Court and order not subject 
to xevisional jurisdiction of High Court.) 

15. (’18) 22 Ind Cas 652 (654): 16 Oudh Cas 874. 
(’82) AIR 1982 Oudh 180 (181) : 7 Luck 578. 

16. (’12) 18 Ind Cas 470 (471) (Cal). 

17. (’17) AIR1917Pat.l76(176):2PatLJoar204. 

18. (’82) AIR 1932 Cal 660 (661). 
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But a Oolleotor acting under Section 11 of the said Act is, according to the 
Calcutta High Court, not a ‘Court’.^* 

(4) The Collector acting under the powers given by Section 69 and Schedule III of 
this Code.^ 

(6) A Revenue OflScer when making a settlement of rent under Chapter II of the 
Madras Estates Land Act is not a Civil Court. Consequently the Board of 
Revenue when directing the revision of his proceedings under Section 172 of 
that Act is also not a Civil Court. The High Court cannot, therefore, revise 
an order made or purporting to be made by the Board of Revenue under Section 
172 of the Madras Estates Land Act.^^ 

See also the undermentioned cases.^^ 


A Court will be said to be subordinate to the High Court only when it is 
subject to its appellate jurisdiction though, as a matter of fact in any particular case, 
an appeal may not lie to the High Court.** But a single Judge of the High Court & 
not a Court subordinate to the High Court.*^ The reason is that the ‘Court* referred- 
to in Section 116 means a Court other than the High Court.** Similarly, the High 
Court of Kumaun is not a Court subordinate to the High Court of Allahabad.*® The 
following Courts have been held to be Courts subordinate to the High Court — 

(1) His Britannic Majesty's Courts in Zanzibar,*^ the Court of the Resident at Aden 
(Aden has ceased to bo part of British India under the Government of India 
Act of 1935. See Section 1 Note 1 an^c},*® a Court acting under the Dekkhan 


19. CIO) 8 Ind Gas 107 (109) : 88 Gal 230. 

20. cad) AIR 1933 Bom 369 (870). 

21. C82) AIR 1932 Mad 612 (639, 640) : 55 Mad 
883 (FB). 

22. (*37) AIR 1937 Gal 720(726): ILR (1938) IGal 
146. (Obiter — A District ^lagistrate when nor- 
mally functioning as a Gourt exercises jurisdic- 
tion in criminal matters and not in civil 
matters— When therefore some new function is 
imposed upon him by some special Act, although 
he acts as a Gourt and not as an individual, 
that Gourt is not subject to the civil jurisdiction 
of the High Gourt within the contemplation of 
Section 115.) 

C85) AIR 1985 Mad 809 (310). (An order by the 
Deputy Golloctor acting under the Madras 
Estat^ Land Act under Order 21 Rule 101, 
G. P. G., is one revisable by the High Gourt, and 
not by the District Gollector under S.205 of the 
Estates Land Act, and therefore an application 
to the District Gollector for revision is incom- 
petent — But when the District Gollector declines 
to interfere with the Deputy Gollector’s order, 
the High Gourt cannot interfere with that order 
under Sec. 115, though the District Gollector is 
wrong in dismissing it on the merits.) 

(’87) AIR 1987 Mad 293 (294). (It is open to the 
High Gourt to interfere in revision with an 
order of the Snb-Oollector refusing to set aside 
a rent sale under S. 181 of the Madras Estates 
Land Act or with an order of the Gollector 
under S. 205 of the Act on revision against it.) 

23. (’23) AIR 1928 Bom 290(291):47 Bom 699(701). 
(’82) AIR 1982 All 651 (662) : 64 All 891. (The 

Gourt of the District Magistrate while deciding 
f^n appeal under B. 818 of the U. P. Municipali- 
ties Act, is subordinate to the High Court.) 


(*84) AIR 1984 All 260 (268) : 56 All 666 (FB). 
(Court acting under the Land Acquisition Act ia 
subordinate to the High Gourt.) 

(10) 8 Ind Gas 107 (109) : 88 Gal 230. 

(’26) AIR 1926 Rang 83 (41) : 8 Hang 410 (FB). 
(14) AIR 1914 Cal 890 (892). 

(’88) AIR 1988 Gal 671 (G78): ILR (1938)2 Gal 
162. (Section 115 applies to suits and proceed- 
ings in the Presidency Small Cause Gourt.) 

(’36) AIR 1986 Oudh 182 (188) : 12 Luck 19. 

[See (’82) AIR 1932 All 568 (570) : 54 All 1086 
(SB). (Golloctor acting under S. 18 of the Land 
Acquisition Act is not subordinate to the High 
Court.) 

(’82) AIR 1982 All 598 (599) : 54 All 282. (Do.) 
(’39) AIR 1989 Oudh 177 (177) ; 181 Ind Gas 58 
(59). (A Court of Revenue is not subordinate to- 
the High Court — Order of Assistant Gollector 
in execution proceedings under the Oudh Rent 
Act is not revisable by High Court.)] 

24. (’98) 17 Bom 514 (619). ^An order by a Judge 
in Chambers for payment of costs to a part^a 
attorney.) 

(’16) AIR 1916 Cal 978 (978) ; 43 Cal 90 (94). 

(’15) AIR 1916 Gal 696 (696). 

(’27) AIR 1927 Oudh 59 (69) : 2 Luck 1. 

(’36) AIR 1936 Oudh 72 (76). 

25. (’93) 17 Bom 614 (619). 

26. (’23) AIR 1923 All 291 (291, 292) : 45 A11388. 

27. (’ll) 12 Ind Gas 687 (687) ; 86 Bom 105. 
(’06) 20 Bom 480 (484) (F B). (Jardine, J., dis- 
senting.) 

28. (’10) 5 Ind Gas 867 (868) : 34 Bom 267. 

(’83) AIR 1983 Bom 194 (196). (Court of the 

Juciioial Assistant at Aden.) 

(’29) AIR 1929 Bom 190 (191). 
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Agriculturists’ Belief Aet,^^ a District or Deputy Collector acting tinder the 
Bombay Mamlatdars’ Courts Act,^ are all Courts subordinate io the High 
Court of Bombay. ; 

(2) The Madras Village Courts, and the Agent to the Governor, of Madras at 

Vizagapatam acting under the Agency Bules^’ are Courts subordinate, to the 
High Court of Madras. 

(3) Civil Courts purporting to act under the Beligious Endowments Act, 1863.^’ 

{4) Courts acting on a reference under Section 65 of the Land Begistration Act.^^ 

(6) Presidency Small Cause Courts.** 

(6) Deputy Commissioner acting under the Punjab Court of Wards Act.*® 

(7) The Sub-divisional OfQcer acting under Section 2 of the Santhal Parganas Act.*^ 
See also the undermentioned cases.** 


The mere fact that a Court has exclusive jurisdiction over a matter under a 
oertam Act does not affect the revisional jurisdiction of the High Court unless such 
revisignal jurisdiction has otherwise been expressly or impliedly ousted.** 


29 . See (’94) 19 Bom 286 (288). 

30* (*12) 17 Ind Cas 676 (677) : 87 Bom 114. 

(’15) AIR 1916 Bom 17 (18) : 89 Bom 652. 

[Bee (’88) AIR 1988 Bom 169 (160): I L R(1988) 
Bom 269.] 

31 . (*27) AIR 1927 Mad 786 (787). 

.(’17) AIR 1917 Mad 726 (726). (But under S. 107, 
Government of India Act.) 

32 . ('ll) 12 Ind Cas 73 (74) (Mad). 

[See however (’98) 16 Mad 229 (229).] 

33. (’17) AIR 1917 P 0 71 (74) : 40 Mad 793 
(801) : 44 Ind App 261 (P G). (Purporting to act 
under the provisions of S. 10 of the Religious 
Endowments Act.) 

t’08) 26 Mad 85 (88). 

(’16) AIR 1916 Mad 827 (829, 880) : 88 Mad 694. 
(Recognizing the validity of an election in a 
temple committee.) 

34 . (’08) 86 Cal 120 (131). 

(’08) 35 Cal 571 (673). 

35 . (’08)31 Mad 490 (491). 

(’ll) 21 Mad L Jour 625 (626). 

(’93-1900) 1898-1900 Low Bur Rul 61. 

(’16) AIR 1916 Mad 887 (889). 

36. (’09) 4 Ind Gas 949 (961) : 1910 Pun Re No. 6. 

37. (’14) 28 Ind Cas 876 (877) (Cal). (Assumed.) 

38 . (’88) AIR 1988 Bom 801 (802). (Sessions Judge 
acting under 8. Ill of the Bombay Municipal 
Boroughs Act in revision from a decision of the 
Magistrate under S. 110 of that Act, is a Court 

. t subordinate to the High Court within the mean- 
ing of 8. 116, and a revision application would 
therefore lie to the High Court under Sec. 116, 
against an order Ipassed by the Sesttons Judge 
under 8. Ill of the Municipal Boroughs Act but 
such an application being a second application 
in revision, the High Court would not interfere 
unless it appears that there has been some grave 
abuse of its power by the Sessions Court, or the 
decision is manifestly erroneous or unjust.) 

(’86) AIR 1986 Mad 187 (187):69 Mad 366 (F B). 
(Agency District Munsif’s Court of Rayagada is 
a Civil Court — High Court can exercise powers 
of superintendence under S. 107, Government of 
India Act of 1919.) 


(’88) AIR 1988 Mad 684 (687): I L R (1988) Mad 
988. (S. 86 of the Legal Practitioners’ Act con- 
fers a special jurisdiction on a Subordinate Court; 
and an order jessed by a District J udge under 8.86 
declaring a person a tout is an order which the 
High Court has power to revise under Section 
115, Civil Pro. Code, being a case decided by 
Court subordinate to the High Court. Sec- 
tion 489, Cr. P. Code, does not apply to such 
a case. Nor can it be revised under the Govern- 
ment of India Act, 1986. The jurisdiction to 
revise is, however, of an exceptional character 
and cannot be invoked except in furtherance of 
justice. If the Judge in passing the order had 
no clear conception of the law on the subject or 
if be has failed to apply the law to the facts of 
the case and bases his finding on mere suspicion 
or conjecture, the High Court would interfere 
with the order.) 

(’88) AIR 1938 Lah 855 (855). (A Commissioner 
appointed under the Workmen's Compensation 
Act and adjudicating a claim made under the 
Act is a "Court subordinate to the High Court" 
within the meaning of 8. 116.) 

('88) AIR 1988 All 456 (458): I L R(1988) All 702 
(F B). (The Court exercising jurisdiction under 
8. 6 of the U. P. Agriculturists Relief Act is a Civil 
Court, and as such subordinate to the High 
Court.) 

('87) AIR 1987 Oudh 148 (143). (Oudh Rent Act 
— Assistant Collector of the second class is not 
a Court subordinate to the Chief Court within 
the meaning of 8. 115.) 

('39) AIR 1989 Oudh 177 (178). (Collector exe- 
cuting decree for under-proprietary rent is not 
subordinate to High Court and latter Court can- 
not act in revision.) 

39. ('86) AIR 1985 All 810 (815,816) :67 All 810. 
(Local Government conferring power on District 
Court under proviso to S. 8, Companies Act— 
That Court has exclusive original jurisdiction— 
But this does not oust revisional jurisdiction of 
High Court — District Court acting under Com- 
panies Act is subordinate to High Court.) 
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An appellate officer appointed by the Local Government under Section 40 of 
the Bengal Agricultural Debtors Act is not a Court subordinate to the High Court.^ 
Even where the decision sought to be revised is that of a *Court' and such 
Court is ‘subordinate’ to the High Court, a revision will not necessarily lie under 
Section 116 of the Code. Under Section 4 of the Code “nothing* in this Code shall be 
deemed to limit or otherwise affect any special or local law now in force or any special 
jurisdiction or power conferred or any special form of procedure prescribed by or 
under any other law for the time being in force.” TJhus, under the Bent Acts of the 
various Provinces, the right of revision to the High Court has been either expressly 
or impliedly excluded. In all such cases, there will be no right of revision under 
this Section.*^ Where, however, there is no such exclusion, Section 116 will, of 
course, apply.** 

7. *'And in which no appeal lies thereto.*’— The powers of the High Court 
under this Section can be invoked in respect of any case decided by a subordinate 


Court only in cases in which no appeal lies 

40 . (*38) AIR 1938 Gal 688 (688). 

f *38) AIR 1938 Gal 448 (448). 

41 . (’90) 12 All 198 (199). (Order of Collector 
under S. 18, N. W. F. Provinces Rent Act.) 

(’32) AIR 1932 All 589(590). (Agra Tenancy Act.) 

(’16) AIR 1916 All 266 (268, 269). 

(*18) AIR 1918 All 14 (15) : 41 All 28. (Matters 
under the Agra Tenancy Act.) 

f*19) AIR 1919 All 146 (147) : 41 All 226. 

t’19) AIR 1919 All 96 (97) : 42 All 83. 

(’23) AIR 1923 All 580 (581) : 45 All 567. 

<’25) AIR 1925 All 800 (800). (Under the Agra 
Tenancy Act; see also Agra Tenancy Act HI of 
1926, Sch. 2, List 1.) 

(’26) AIR 1926 All 398 (399) (F B). (Practically 
overruling AIR 1926 All 113, under the Agra 
Tenancy Act.) 

*(’29) AIR 1929 All 735 (736) : 51 All 1020. (Agra 
Tenancy Act.) 

(’32) AIR 1932 All 273(277): 54 All 573(FB). (Do.) 

(’29) AIR 1929 Oudh 389 (390) : 4 Luck 539 (F B). 
(AIR 1928 Oudh 114, Approved; AIR1923 Oudh 18 
; 14 Oudh Gas 38 must he taken to be overruled.) 

(’14) AIR 1914 Cal 890 (892). (Revenue Officer 
under the Ghota Nagpur Tenancy Act.) 

(’17) AIR 1917 Pat 61 (62) ; 3 Pat L Jour 143. 
(Ghota Nagpur Tenancy Act.) 

-(’86) 9 Mad 332 (333). (Proceedings of the Deputy 
Collector.) 

(’93) 16 Mad 451 (452). (Collector acting under 
Madras Rent Recovery Act.) 

(’94) 17 Mad 298 (299). (Do.) 

(’24) AIR1924Mad 119 (121) : 47 Mad250. (Order 
of the Board of Revenue under Estates Land Act.) 

(’28) AIR 1928 Mad 1032 (1037, 1038) (FB). (High 
Court cannot revise orders of the Board of 
Revenue — Overruling 49 Mad 499 : AIR 1926 
Mad 480 and 42 Mad 310 : AIR 1919 Mad 672.) 

(*32) AIR 1982 Mad 529 (531) : 55 Mad 942. (Do.) 

(’35) AIR 1935 Pat 417 (418). (Ghota Nagpur 
Tenancy Act (VI of 1908), S. 218— Rent suit for 
Rb. 100 or less — No revision lies — Deputy Oom- 
xnissioner's order is final.) 

'(’35) AIR 1935 All 514(515). (Agra Tenancy Act.) 
[See also Section 84 (8) of Beg YU of 1901, 


to the High Court} The word appeal’ is 

N^ W. F. P. Law and Justice, and the following 
cases: — 

(’26) AIR 1926 Bom 308 (309). (Collector acting 
under Bombay Act III of 1874.) 

(’17) AIR 1917 Mad 576 (577). (Board of Revenue, 
Madras.) 

(’17) AIR 1917 All 59 (60) : 39 All 91. (Oolloctor 
ordering prosecution acting as a Revenue Court.) 
(’86) 163 IndCa8736(736) : 63 Cal 136. (Terms of 
S, 18 of the Bengal Municipal Act are sufticien- 
tly wide to exclude interference by the High 
Court under S. 115.)] 

[But see (’96) 23 Cal 723 (728) (F B). (Special 
Judge acting under S. 108, cl. 2, Bengal Ten- 
ancy Act, in regard to settlement of rent by 
Revenue Officer— Overruling 16 Cal 596.)] 

42. (*19) AIR 1919 Mad 510 (511) : 42 Mad 76. 
(’13) 20 Ind Gas 420 (421) : 40 Cal 518. (Under 
the Chota Nagpur Tenancy Act.) 

(’26) AIR 1926 Pat 25 (26, 27). (When acting as 
a Revenue Court preferring complaint under 
S. 200, 1. P. C. — Interference was both under 
Ss. 115 and 107, Government of India Act.) 

(’35) AIR 1935 Mad 367 (3C7). (Collector acting 
in exercise of revisionary powers under Madras 
Estates Land Act — Order by — Revision lies.) 
(’88) AIR 1988 All 635 (636). (Decree or order 
under S. 9, Specific Relief Act — Revision lies.) 
(’34) AIR 1934 Cal 666 (667). (The provision in 
S. 93, Bengal Village Self-Government Act, does 
not affect the revisional powers of the High 
Court.) 

(’86) AIR 1936 Lah 695 (696) : 17 Lah 768. (The 
provisions of S. 115, C. P. 0., are very wide and 
an order of the District Judge under S. 3, Chari- 
table and Religious Trusts Act, is revisable.) 
(’38) AIR 1938 Lah 753 (753) : ILR (1939) Lah 
196. (There isnothing in S. 192, Succession Act, 
which takes away the right of revision by the 
High Court.) 

[See aiso(’06) 11 Cal WN 112(114). (Bengal Rent 
Recovery Act.)] 

Note? 

1 . (’29) AIR 1929 All 793 (798) ; 51 All 1023. 
(’88) AIR 1983 Lah 827 (827). 
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not restricted to a first appeal. It includes a second appeal.* Where, therefore, a 
first appeal or second appeal lies to the High Court from the case sought to be revised 
the High Court has no jurisdiction to interfere in revision.* Thus, orders and deoisiona 
amounting to decrees and vhich are open to a second appeal to the High Court, 
cannot be revised under this Section.* If no first or second appeal lies to the High 


’39) AIR 1939 Oudh 91 (91) : 4 Lack 847. 

’36) AIR 1986 Oal 367 (368). (Older diiecting 
execution to be diemissod for non-proiecution is 
not appealable— It is open to revidon.) 

(’86) AIR 1988 Pat 447 (449). (Order made by a 
lower Court under Sec. 151. 0. P. G.. is not ap- 
pealable and hence the remedy of the aggilev^ 
party is by way of revision.) 

(’86) AIR 1986 All 479 (480). (Decision that 
certain persons are representatives of judgment- 
debtor is one under B. 4T— Wo app ea l UMitom 
it — Revision does not lie.) 

(.’85) AIR 1985 All 878 (875). (Order under S. 144 
0. P. Code— No revision lies.) 

(’87) AIR 1987 All 65 (75) : I L R (1987) All 317 
(F B). (The mere fact that a decree is unappeal- 
able is no ground for holding that it cannot be 
challenged by an application in revision.) 

(*88) AIR 1988 All 456 (458) : I LR (1988) All 702 
(FB). (The mere fact that a right of appeal is 
denied to a litigant is no ground for holding that 
he is debarred from invoking the revisional 
jurisdiction of the High Court.) 

[See (’95) 20 Bom 480 (482).] 

[Bee also (’87) AIR 1987 All 691 (698). (Order 
refusing to set aside ex parte decree — No re- 
vision is maintainable as party aggrieved can 
appeal from ex parte decree.)] 

2. ('31') AIR 1931 All 394 (296) : 69AU612(FB). 
(’30) AIR 1930 All 604 (605). 

(’28) AIR 1938 Mad 794 (795). 

(’13) 20 Ind Cas 51 (52) (Cal). 

(’24) AIR 1924 Lab 487 (487). 

(’97) 20 Mad 155 (156). 

(’90) 3 0 P L R 177 (178). 

(’29) AIR 1929 Cal 236 (227). 

(’12) 17 lud Cas 391 (391) (Mad). (Suit for main- 
tcnauce whore vakil consented to an order, at a 
special rate with no power.) 

(’90) 12 All 581 (587). 

(’36) AIR 1986 Lah 968 (965). (Second appeal 
held did not lie— Revision entertained.) 

[But see (’83) AIR 1988 Bang 64 (67) : 11 Rang 
134.] 

3. (’81) 1881 Pun Re No. 13, page 22. 

(’84) 1884 Pun Be No. 71, page 194. 

(’80) AIR 1930 All 604 (605). 

(’93) 6 0 P L R 17 (18). 

(’ll) 12 Ind Cas 78 (74) : 86 Mad 128. 

(’24 AIR 1924 Oudh 16 (16). 

(’17) AIR 1917 Mad 659 (660). 

(’26) 96 Ind Cas 178 (178) (Lah). 

(’81) 1881 All W N 24 (25)i 
(*85) 7 All 276 (281). 

(’85) 7 All 914 (916). 

(’92) 1892 Pun Re No. 126, page 420. 

(’14) AIR 1914 Mad 148 (148). (Order of District 
Court— Appeal lay to High Court ^No revision 
lies.) 


(’12) 15 Ind Cas 84 (84) (All). (Appealable order 
of District Judge.) 

(’06) 9 Oudh Cas 854 (856). (Order of Subordi- 
nate Judge appealable to High Court.) 

(’87) 1887 Pun Re No. 36, page 76. (Order of 
District Judge appealable to High Court.) 

(’91) 14 Mad 462 (464). (Order appealable to High 
Court.) 

(’27) AIR 1927 Cal 844 (844) : 54 Cal 716. (Order 
of Sub- Judge appealable to High Court under 
0.43R. 1.) 

(’15) AIR 1915 All 171 (171). 

(’26) AIR 1925 Oudh 70 (71). (Appellate order 
itself appealable to High Court.) 

(’90) 8 C P L R 166 (167). (Do). 

(’85) 7 All 681 (687). (Order of Sub-Judge under 
Section 372 of the old Code appealable to High 
Court.) 

(’35) AIR 1985 Pat 121 (121). (Order dismissing 
appeal as abated — No revision as second appeal 
li^.) 

4. (’86) 8 All 109 (111). (Order dismissing a suit* 
for failure to furnish security for costs is a 
decree and so appealable.) 

(’83) AIR 1933 Bom 185 (186). (Decision under 
Sec. 47, Civil Procedure Code — Remedy of ap- 
peal open.) 

(’12) 19 Ind Caa 786 (786) (All). (Suit for declara- 
tion dismissed on the ground that it is not 
maintainable.) 

(’17) AIR 1917 Mad 285 (286). (Order declaring, 
a suit to have abated being a decree is appeal- 
able.) 

(’25) AIR 1925 Mad 886 (887). (Final decree- Ap- 
plication for mesne profits in a partition suit.) 
(’81) AIR 1981 Mad 471 (474) : 54 Mad 387. 

(’ll) 12 Ind Cas 608 (604).: 84 All 128. (When 
case is decided under 0. 17 R. 8.) 

(’12) 14 Ind Cas 119.(120) (All). (Do.) 

(’12) 17 Ind Cas 886 (887) (All). (Do.) 

(’18) AIR 1918 Mad 148 (146, 147) : 41 Mad 286 
(292) (FB). (Do.) 

(’28) AIR 1923 Fat 228 (228). (Do.) 

(’20) AIR 1920 Oudh 41 (42). (The intervenor in 
a rent suit under Sec. 188, Oudh Rent Act, can- 
not question the order of the Rent Court.) 

(’85) 7 All 42 (48, 44). (Order rejecting memo- 
randum of appeal as time-barred is a decree.) 
(’81) 1881 AU W N 51 (51). 

(’86) 8 All 191 (194). 

(’99) 1899 Pun Re No. 5, page 28. 

(’14) AIR 1914 Lah 158 (154) : 1914 Pun Re 
No. 80. 

(’25) AIR 1926 Lah 191 (192). 

(’25) AIR 1925 Rang 199 (199). 

(’82) 1882 All W N 53 (58). 

(’82) 1882 All W N 55 (55). 

(’88) 1868 Pun Re No. 114. 
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Court from the decision it can interfere in revision* and the mere fact that the 
decision is appealable to a Court other than the High Court or that it has been 
appealed against, is no bar to the exercise of the power under Section 115,* though it 
will be a matter for the High Court to consider whether it will exercise its discretion 
in favour of interferences where another remedy open to a party is not pursued by 
him. See Note 8 below. 

8. Other remedy open. — It has been seen already in Note 3 ante that in 
cases in which Section 116 applies the High Court has a discretion to interfere or not 
according to the circumstances of the case. The general rule, however, is, that the special 
and extraordinary powers under this Section will not be exercised in favour of inter, 
ference where the applicant has another remedy open to him which he has not pursued.^ 


(’09) 8 Low Bur Bui 181 (182). (Order under See* 
tion 47, Civil Procedure Code.) 

(’08) S Oudh Caa 877 (878, 879). (Do.) 

(’98) 14 All 680 (521). (Order under S. 87, T. P. 
Act, extending time for payment of morgtage 
money.) 

(’89) AIB 1989 Pat 141 (144) : 8 Pat 717. 

(’17) AIB 1917 Upp Bur 16 (17) : 11 Upp Bur 
Bnl 103. (Order under 8. 56 (4), 0. P. C., 
rejecting an application for forfeiture of security 
bond. See however 15 All 183.) 

’25) AIB 1926 Pat 16 (17) : 8 Pat 844. 

’98) 16 Mad 20 (22). (Decree under See. 47.) 

5. (’88) 6 All 42 (48). 

(’82) 8 Cal 887 (841). 

(’01) 1901 Pun Be No. 48, page 157. 

(’16) AIB 1916 Mad 809 (810). 

(’16) AIB 1916 Mad 1088 (1089). (Decision of 
Subordinate Judge on the Small Cause Side.) 
(’29) AIB 1929 Mad 84 (84). 

(’17) AIB 1917 All 397 (397). 

(’02) 1902 Pun Be No. 72, page 261. (Bevision 
will lie even though the appellate order is declar- 
ed to be “final” by Sec. 104 (2).) 

(’20) AIB 1980 Lah 290 (290, 291). 

(’09) 8 Ind Cas 724 (724) (Mad). 

(’25) AIB 1925 Cal 1237 (1237). 

(’97) 1 Cal W N 626 (681). 

(’16) AIB 1916 Bom 269 (271) : 40 Bom 86. 

(’39) AIB 1989 Lah 876(378):41 Pun L B 881 (388). 
(Conditional decree in pre-emption suit — Subse- 
quent order dismissing suit for default — Bevision 
lies as it is not appealable.) 

[See (’09) 3 Ind Cas 607 (608) : 1909 Pun Be 
No. 77.] 

6. (’84) AIB 1934 All 250 (251). (In this case 
High Court interfered with an order of a Munsif 
granting review even after an appeal against the 
order was disposed of.) 

’38) AIB 1938 All 6 (6) : I L B (1988) All 22. 

’86) AIB 1936 Cal 786 (787). 

(’36) AIB 1936 Pat 86 (88). (Order rejecting plaint 
by Sub-Judge— High Court can interfere though 
appeal lies to District Judge.) 

Note 8 

1. (’81) AIB 1981 All 883 (886, 886) : 63 All 466. 
(Order striking off the name of a party.) 

(’82) AIB 1982 Bom 511 (518). 

(’82) AIB 1982 Pat 819 (821). (Interlocutory order 
demanding additional dourt-fee will not be inter- 


fered in revision, as there is remedy by way of 
appeal against decree.) 

(’33) AIB 1988 Nag 221 (221) : 30 Nag L B 133. 
(Determination of jurisdiction — BcmMy bold to 
bo under 0. 46 B. 7.) 

(’83) AIB 1988 Pat 158 (158, 159). 

(’33) AIB 1933 Pat 626(625). (Dismissal of appeal 
for non-appearance— Since remedy is by way of 
application for restoration revision does not lie.) 

I ’33) AIR 1933 Bang 269 (260). 

I ’33) AIB 1983 Sind 829 (830) : 27 Sind L B 190. 

I ’88) 10 All 119 (122, 123). 

(’22) AIB 1922 Pat 815 (316) : 1 Pat 68, 

(’29) AIB 1929 Nag 66 (67). 

I ’28) 113 Ind Cas 409 (410) (Mad). 

|’81) 1881 PunBeNo.l3, p.22. (Appeal dismissed 
for default— No steps to have it restored— No 
interference.) 

(’29) 118 Ind Cos 193 (193) (Sind). (Order return- 
ing plaint — It may bo presented in properCourt.) 
(’28) 108 Ind Cas 804 (805) (Pat). 

(’23) AIB 1923 Bom 395 (395). (Review.) 

(’31) AIR 1981 Bom 284 (285) ; 56 Konr 411. (In 
cases under the Dckkhan Agriculturists’ Belief 
Act where the revisional powers of the District 
Judge suffice.) 

(’14) AIB 1914 Bom 245(246) : 39 Bom 166. (Do.) 
(’81) 134 Ind Cas 160 (160) (Pot). 

(’22) AIB 1922 Sind 1(8) : 15 Sind L B 166. 

(’08) 4 Mad L Tim 325 (326). (By an application 
under S. 38 of the Presidency Small Cause Courts 
Act.) 

(’89) 11 All 883 (384). 

(■98) 16 All 406 (407). 

(’16) AIR 1916 Mad 1014 (1016) : 38 Mad 15. 

(’22) AIB 1922 Mad 3 (4). 

(’36) AIR 1936 Lah 761(762). (Notice for attach- 
ment of salary of Government servant — Objec- 
tion raised by Secretary of State- Court holding 
salary to be attachable — No appeal filed by the 
Secretary of State— Bevision is not competent.) 
(’86) AIB 1986 Lah 521 (523). (Custody Court 
deciding question of priority under 0. 21 B. 52 
— Aggrieved party has rem^y by suit.) 

(’35) AIB 1935 Lah 984 (984). 

’85) AIR 1935 Pat 885 (890) : 14 Pat 488. 

’86) AIB 1986 Cal 812 (812). (Order rejecting 
application for restitution under B. 144 on 
ground of limitation amounts to decree and is 
appealable— High Court cannot interfere under 
Section 116.) 
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ThuSf where the applicant oouM^ have appealed against the decision oomplainefl 
against and has not done so, a revision will not ordinarily be entertained.^ 
Similarly, where an interlocutory order can be questioned in an appeal against the 
final decree in the suit under Section 106 of the Obde, the High Court will not 
ordinarily interfere in revision.® Similarly, where the aggrieved party could bring 
a separate suit to challenge the order sought to be revised, the High Court will 
not, as a rule, interfere in revision.^ Thus, an order under Section 7S of the 


(’85) AIR 1986 Gal 157 (157). (Dismissal of suit 
under 0. 7 B. 11 (b) and (c)--App6al and second 
appeal competent — Revision from Appellate 
Court’s order does not lie.) 

(’88) AIR 1938 Mad 217 (218). (Whore a decree is 
passed after declaring certain persons asex parte 
the proper procedure for those persons is to have 
preferr^ an appeal against the decree and not to 
come by way of revision under S. 115 against 
the order declaring them ex parte.) 

(’86) AIR 1986 Pat 190 (191). (Order directing 
. court- fees to be paid under S. 7 (iv) (c). Court- 
fees Act — Remedy by way of appeal open to 
plaintifT>-No likelihood of irreparable loss if 
order is not set aside — High Court will not 
interfere.) 

(’84) AIR 1984 Bang 248 (248). (Petitioner must 
satisfy the Court that he has no other remedy 
open.) 

(’86) AIR 1986 Rang 12 (14). (He must satisfy 
the Court that he has no other remedy open to 
him to set right what he alleges to have been 
done illegally, irregularly or without jurisdiction 
by a Subordinate Court.) 

(’39) 41 Pun L R 102 (104). (No revision lies 
against an order dismissing a suit under 0. 9 

R. 8, Civil P. C.,as another remedy is open to 
the plaintiff by V7ay of an application for restor- 
ation of the suit with an appeal against the 
order, if that application is dismissed.) 

[See (’35) AIR 1935 Mad 196 (198). (No other 
rem^y open except revision— Revision enter- 
tained.)] 

[See also (’87) AIR 1937 Mad 948 (950). (Appli- 
cation under S. 82, Land Acquisition Act, for 
investment of money in purchase of lands — 
Dismissal — Applications for review and for 
opportunity to adduce fresh evidence — Rejec- 
tion-Revision against latter orders not com- 
petent as the proper procedure was to have the 
order dismissing the petition corrected.)] 

2. (’18) AIR 1918 Nag 51 (51). 

(’34) AIR 1984 Cal 479 (479). (A decision under 

S. 47, C. P. C., which is appealable as a decree.) 
(’88) AIR 1983 Mad 217 (218). (Order granting 

review.) 

(’34) AIB 1984 Pat 281 (282). (Order under S. 47 
'which is appealable as a decree.) 

(’38) AIR 1938 Bang 64 (67) : 11 Bang 184. 

(’34) AIR 1984 Rang 188 (189). 

(’85) AIR 1935 Pat 121 (121) : 148 Ind Oas 883 
(883). (Dismissal in effect of appeal lor abatement 
—No revision as there is remedy by appeal.) 

(’26) 91 Ind Oas 884 (884) (Oodh). (Order under 
0.47R.1.) 

(’88) 12 Cal L Rep 449 (450), (An oidet setting 


aside an ’ ex parte decree is appealable under 
8. 588, OivU P. 0, of 1882.) 

(’28) AIR 1928 Mad 124 (124). 

(’29) AIR 1929 Mad 489 (489). 

(’16) AIB 1916 Mad 1014 (1015) : 38 Mad 15. 

(’18) 19 Ind Oas 450 (450) : 6 Sind L B 166. 

(’89) AIB 1989 Pat 670 (571)-: 1989 Pat W N 680 
(682) : 18 Pat 694. (Orderunder 8. 47, O.P, Q., 
not appealed against — No revision.) 

(’35) AIR 1986 Pat 121 (121). (Dismissal of ap. 
^1 as abated — No revision as second appeal 
lies.) 

(’86) AIB 1935 Pat 186 (188). (Order deciding the 
amount of court-fees payable by plaintiff.) 

(’87) 18 Pat LTim 874(876). (Order refusing to set 
aside ex parte decree — No revision as order is 
appealable.) 

(’85) 18 Nag L Jour 72 (76) : 168 Ind Cas 998 
(999). (Party not appealing from final decree.) 

(’85) AIR 1985 All 878 (875). (OrderunderS.144, 
Civil P. C., which is subject to appeal.) 

(’84) AIB 1984 Rang 188 (189). 

(’87) AIB 1937 All 691 (693, 694). (Order refusing 
to set aside ex parte decree— No revision lies as 
ex parte decree is appealable.) 


3. (’83) 7 Bom 841 (372). 

(’83) AIB 1988 Oudh 831 (833). (Order under 
O. 9 B. 9 restoring suit.) 

(’83) AIB 1983 Rang 268 (264). (Issues in a suit 
decided separately — No revision will be enter, 
tained against interlocutory decision on each 
issue as there is remedy of appeal against the 
first decree.) 

(’82) AIB 1932 Bom 81 (88). 

(’89) 11 All 883 (885). (Order granting review.) 

(’85) AIR 1985 Pat 90 (91). 

[See also (’82) AIB 1982 Cal 831 (832).)] 


4. (’88) 10 All 119 (122). 

'85) 7 All 407 (410). (Suit.) 

69) 6 Bom H 0 B AC 174 (176). 

06) 81 Bom 138 (140). 

’09) 8 Ind Cas 780 (782) (Bom). 

(’20) AIR 1920 Bom 67 (67) : 44 Bom 595. 

(’70) 14 Suth W B 212 (218). 

(’71) 16 Suth W B 170 (170). 

(’77) 8 Cal 248 (248). 

(’98) 1898 Pun Re No. 21, p. 58. 

(’01) 1901 Pun Re No. 16, p. 62. 

(’08) 1908 Pun Re No. 8, p. 28. (Action against 
surety — Separate suit will lie.) 

(’16) AIB 1916 Lah 201 (202) : 1915 Pun Be No. 
99. (Suit to set aside a decree by minors on 
coming of age as being contrary to law.) 

(’15) AIR 1915 Lah 105 (105) : 1916 Pun Re No. 
66. (Suit to enforce an arbitration award.) 

(’24) AIR 1924 Lab 471 (478). 
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Code' or under 0. 21 Buies 58, 60, 61 or 62* or undergo. 21 Buies 96,. 99 or 101^ or a 
dMima tt^djer Section 9 of the SpeoiBo Belief Act, 1877,* or a decisloo of a Mamlatdar 
in Bombay* can be challetiged .by a septu^te suit, and will not, therefore, be interfered 


(’39) AIR }9S9 Lah 777 (777). (When a suit was 
decreed a^nst the surety and dismissed against 
the principal debtor because he was not served.) 
(’34) AIR 1934 Mad 119 (138) ; 47 Mad 350, 

(’36) AIR 1936 I»g 81 (81). (Where a suit was 
dismissed for de&ult under O. 9 R. 8 a fresh suit 
lies under 0. 9 R. 4.) 

(’34) AIR 1934 Pat 184 (186). (Order of OoUector 
in mutation proceedings can be challenged in 
separate suit.) 

(’39) AIR 1939 Nag 817 (816). (Order under 

S. 309, Succession Act, is a summary one and 
could be set aside by a suit.) 

(’96) 30 Bom 680 (683). 

(’86) AIR 1936 Fat 167 (169). (Party losing on 
reference under S. 66, Bengal Land Registration 
Act, entitled to bring' suit under 8. 59 of the 
Act — High Court will not interfere in revision.) 
[See also (’08) 18 Mad L Jour 866 (567). (Remedy 
by application under S. 38, Small Cause Courts 
Act.) 

5. (’06) 3 All L Jour 370 (371). 

(’83) AIR 1938 Sind 339 (231) : 37 Sindli R 361. 
(’83) AIR 1983 Sind 829 (830) : 27 Sind L R 190. 
(’97) 1 Cal W N 683 (636). 

(’06) 1906 Pun Bo No. 128, p. 481. 

(’05) 1905 Pun Be No. 66, p. 218. 

(’05) 1905 Puu Be No. 82, p. 256. 

(’12) 17 Ind Cas 254 (254) (Lab). 

(’82) AIR 1932 Lah 96 (97). 

(’86) 9 Mad 608 (510). 

(’94) 4 Mad L Jour 87 (68). (The mote fact of the 
decision being erroneous would not justify its 
revision.) 

(’13) 17 Ind Cas 889 (389) (Mad). 

(■15) AIR 1915 Mad 547 (646). 

(’27) AIR 1927 Mad 1030 (1030). 

(’25) AIR 1925 Oudh 666 (666). 

(’85) AIR 1985 Lah 971 (971). 

(’86) AIR 1986 Pesh 62 (63). 

(’36) AIR 1936 Oudh 185 (187) : 12 Luck 52. 

(’36) AIR 1936 Oudh 182 (138) : 12 Luck 19. 

(’35) AIR 1935 Mad 899 (400). (Unless the case 
is perfectly clear.) 

6. (’26) 93 Ind Cas 868 (869) (Lah). 

(’83) AIR 1933 Lah 817 (316) : 14 Lab 51. 

(’34) AIR 1984 Bang 230 (230). 

(’17) AIR 1917 All 177 (178). 

(’21) 64 Ind Cas 469 (469) (All). 

(’73) 20 Suth W R 202 (202). 

(’19) AIR 1919 Cal 867 (866). 

(’26) AIR 1926 Cal 1149 (1151) : 68 Cal 767. 

(’97) 1897 Puu Re No. 8. p. 36. 

(’18) AIR 1918 Mad 914 (916). (Suit under 
Order 21 Rule 68.) 

(’80) AIR 1930 Pat 894 (895). 

(’07) 1 Sind L R 326 (326, 327). 

(’88 10 All 119 (132). 

(’93) 16 A11406 (407). 

(’17) AIR 1917 All 177 (178).' . 


(’86) 8 Mad 484 (493). 

(’86) 9 Mad 130 (138). 

(’18) 21 Ind Cas 461 (462) (Mad). 

(’29) AIR 1929 Nag 66 (67). 

(’38) AIR 1923 Oudh 208 (208). 

(’18) AIR 1918 Upp Bur 46 (46) : 8 Upp Bur Rul 
18. (Error consists in misappreciation of evi> 
dence or misconstruction of the law.) 

(’29) AIR 1929 Rang 297 (298) : 7 Bang 466. 

(’84) AIR 1984 Bang 230 (231). 

(’38) AIR 1988 Bang 819 (820). (Dismissal of 
objections to attachment under 0. 21 B. 58 — 
Party has remedy of suit.) 

(’86) AIR 1986 Rang 306 (806) : 14 Bang 516. 
(Unless it can be shown that the Judge passing 
the order has in passing it failed to exorcise 
jurisdiction vested in him by 0. 2lBr. 58 to 62. 
Where the Court has so failed to exercise ila 
jurisdiction its order is open to revision.) 

(’36) 168 Ind Cas 812 (818) (Cal). 

(’86) AIR 1986 Bind 2 (8) ; 30 Sind L B 288. 
(Order under Order 21 Rule 58.) 

Bee also Note 23. 

[See however (’04) 28 Bom 468 (460). (Under 
the peculiar circumstances of the case High. 
Oourt has intorlcred.)) 


7 . (’84) 6 All 172 (173). (Reasoning not clear.), 
(’33) AIR 1933 Pat 604 (606). 

(’30) AIR 1930 Cal 348 (348). 

(’ll) 10 Ind Cas 183 (186) (Lah). 

(’12) 14 Ind Cas 282 (288) (Mad). 

(’15) AIR 1915 Mad 744 (744). 

(’09) 2 Ind Cas 284 (284) : 12 Oudh Cas 109. 

(’36) AIR 1936 Mad 940 (940). (Order on applica- 
tion under 0. 21 R. 100— Though revision lies- 
High Court will not inferfere uiiless there are 
cogent reasons for interference and petitioner will 
suder hardship if driven to suit— Normal remedy 
is by way of suit.) 

8 . (’08)80 AU 881 (888). 

(’32) AIR 1932 Oudh 39 (40). (Applications in 
revision are not in deflnilo terms barred by the 
Section but they are not to bolightly entertained.), 
(’ll) 11 Ind 'Cas 814 (814) : 83 All 647. 

(’34) AIR 1934 All 541 (542). 

(’31) AIR 1981 All 205 (206) : 63 All 414. 

(’88) 12 Bom 221 (225). 

(’16) AIR 1916 Cal 621 (622). 

(’14) AIR 1914 Mad 382 (384). 

(’26) AIR 1926 Mad 18 (18). 

(’18) AIR 1918 Nag 105 (106). 

(’24) AIR 1924 Nag 88 (89). 

(’26) AIR 1926 Nag 290 (291) : 22 Nag L B 80.. 
(’21) 63 Ind Cas 809 (809) (AU). 

(’10) 8 Ind Cas 215 (216) : 4 Sind L B 80. 

(’37) AIR 1937 Oudh 188 (184) : IS Luck 18.. 

9 . (’86) 9 Bom 97 (100). 

(’94) 18 Bom 449 (462). 

(’97) 21 Bom 781 (733). 
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with in revision as a general rule. 

But the rule as to non-interterenoe stated above is not an inflexible one and 
will depend upon the special oircumstances of each caae.^^ Thus the High Courts have 
interfered in the following cases : — * 

(1) Where it is not clear whether another remedy is available to the applicant.^^ 

(2) Where the other remedy is barred.^* 


10. ( 29) AIR 1929 Nag 866 (867). 

(*84) AIR 1984 Bom 348 (847) : 68 Bom 628. 
(Order passed illegally and with material irregu- 
larity.) 

<*84) AIR 1934 Lah 119 (119). (Where the lower 
Court had committed obivous mistakes.) 

<’88) AIR 1983 Pat 158 (169). (Order on a claim 
petition without considering evidence is a fit 
case for revision.) 

<*8S) AIR 1938 Pesh 52 (62). (Order under S. 73 
of the Code.) 

<’88) AIR 1988 Rang 64 (68) : 11 Rang 134. 

<’81) AIR 1931 Gal 886 (886) : 58 Gal 56. (Where 
the onus of proof was misapplied loading to an 
erroneous conclu^on, interle^ce was m€^e«) 

<'10) 8 Ind Gas 876 (877) : 13 Oudh Gas 841. (The 
date of hearing on which the suit was dismissed 
was fixed by chief ministerial officer in the 
Judge's absence.) 

<'08) 85 Gal 120 (131). 

<'27) AIR 1927 Gal 578 (578). 

(*27) AIR 1927 Gal 340 (341). 

<'14) AIR 1914 All 234 (285). (When the Court 
summarily rejected the application under 0. 21 
R. 100 the High Court will interfere.) 

<*06) 28 All 72 (74). 

<'83) 7 Bom 341 (372) (P B). 

(1900) 4*Cal W N 696 (698). 

<’26) AIR 1926 Lah 612 (612). (When after close 
of arguments behind the back of the opposite side, 
Court allowed defendants to examine witnesses.) 

<*27) AIR 1927 Lah 911 (912). (Where all defen- 
dants except one were served out but the plaintiff 
defaulted in process-fee, to a particular defendant, 
and the suit was dismissed as against all.) 

•(’25) AIR 1926 Nag 17 (18). (Where alesseeofthe 
property deposited the decree amount under 
0. 21 R. 89 but did not disclose his interest, it 
is wrong to dismiss the petition on that ground.) 

<'27) AIR 1927 Mad 799 (799). (But it would 
require very strong grounds to induce the Court 
to interfere.) 

•('26) AIR 1926 Mad 179 (181). (When a petition 
under S 78 was dismissed on the ground that 
the petitioner's application in execution did not 
end successfully.) 

•(’80) AIR 1980 Bom 375 (378) : 54 Bom 479. 
(When District Judge entertained an appeal 
against an order made by the Sub-Judge under 
O. 21 R. 98.) 

C18) AIR 1918 Gal 252 (252). (Where a suit for 
possession under the Specific Belief Act was dis- 
missed for want of title.) 

•(’10) 8 Ind Gas 618 (614) (Low Bur). (Court in a 
petition under O. 21 Rr. 101, 102 adjudicating 
a question of title.) 

<’81) AIR 1981 Lah 666 (666). 


('81) 1881 Bom P J 188 (186y. (Patently wrong 
order on an application by a purchaser at an 
execution sale for possession.) 

(’28) AIR 1928 All 688 (689) : 51 All 888. (19 Ind 
Gas 786, Dissented from.) 

(’22) AIR 1922 Nag 116 (115) : 18 Nag L R 71. 
(Where the decree of the Court below is mani- 
festly wrong.) 

(’31) AIR 1931 All 668 (668) : 63 All 682. (Decree 
entirely without jurisdiction.) 

('96) 21 Bom 777 (778. 779). (Mamlatdar's deci- 
sion without jurisdiction.) 

(’86) AIR 1986 Mad 91 (93) : 59 Mad 308. (Mis- 
apprehension of Section of Code — Refusal to 
exercise jurisdiction — InteHerence proper though 
other remedy by suit open.) 

(’37) AIR 1937 Nag 30 (31) : I L R (1937) Nag 
82. (Where the order of lower Court is obviously 
wrong, it is open to the High Court to interfere 
in revision if litigation will thereby bo shortened.) 

(*38) AIR 1938 Cal 677 (678). (Order under 0. 21 
R. 100 — Separate suit though maintainable 
revision cannot be said to bo mala fide.) 

(’86) AIR 1936 Lah 560 (661). 

(’35) AIR 1986 Rang 896 (396). (Plaintiff attach- 
ing property which defendant alleged to be wakf 
property— Court holding wakf illusory— Attach- 
ment order continued — Revision is competent 
though there is remedy by suit.) 

(’34) AIR 1934 Bom 843 (347) : 68 Bom 628. 
(Where the action of the Court clearly amounts 
to material irregularity, the fact that there may 
be other remedies open is not in itself sufficient 
reason for refusing to exercise the powers vested 
in the High Court under Section 115.) 

(’36) AIR 1935 Cal 279 (280) : 62 Gal 417. (Order 
demanding additional court- fee — Fact that 
plaintiff would have a right of appeal after plaint 
has been rejected is no bar to revision.) 

[See (’38) AIR 1938 All 635 (686). (Only appeal 
is prohibited from decree in suit under Sec. 9 of 
Specific Relief Act. ) ] 

[See also (’34) AIR 1984 Mad 669 (669) : 161 Ind 
Cas 765 (765). 

(’26) AIR 1926 Nag 286 (288). 

(’84) AIR 1984 Mad 568 (559).] 

11. (’96) 18 All 163 (168). 

(’32) AIR 1982 Lah 176 (176). (Other remedy 
doubtful.) 

(’28) AIR 1923 Mad 663 (664). 

(’21) AIR 1921 Nag 9 (10). (Other remedy doubtful.) 

(*21) AIR 1921 Nag 17 (18). (No other way to 
obtain possession, so interfered.) 

('88) AIR 1988 Rang 860 (862). 

[See also (’84) AIR 1984 Pat 50 (62).] 

12. (’24) AIR 1924 Nag 298 (299). 
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(3) Wheire non-interference will lead to multiplicity of proceedings and unnecessary BeOtfanf, Ilf 

expense and delay. j 

(4) Where the other remedy is inconvenient or not expeditious and would involve 

so much expense as to practically amount to no remedy at all.^^ 

(6) Where grave injustice or a defeat of the provisions of law is likely to result 
from non-interference.^® 

The powers of the High Court under Section 115 should, however, bb liberally 
utilised where the applicant has no other remedy,^® though even in such cases the 
High Court may, in its discretion, refuse to interfere.^^ 

9. Jurisdiotlon. — The word ‘jurisdiction* has been used in this Section in its 
broad legal sense as meaning the power of administering justice according to the means 
which the law provided and subject to the limitations imposed by that law upon the 
judicial authority ; such limitations may bo territorial or pecuniary or they may relate 
to the nature of the litigation or the domicile or nationality of the parties or the class 
•or rank to which the tribunal belongs.^ Section 116 contemplates three cases in which 
•the revisional powers of the High Court may be exercised — 

(1) the assum'gtion by the lower Court of a jurisdiction which it does not possess, 

(2) its failure to exorcise a jurisdiction which it does possess, and 

(3) where there is exercise of jurisdiction which the Court possesses but the exer- 
cise has been in a manner which is illegal or materially irregular.^ 


13. (*09) 82 Mad 334 (336). 

(’32) AIR 1982 Lah 176 (177). 

(’83) AIR 1938 Lah 48 (49) ; 14 Lah 243. (Order 
under Section 73 of the Code.) 

(’33) AIR 1933 Bang 259 (260). 

(’31) AIR 1931 Mad 1 (5). (Order of remand 
allowing amendment of a barred claim.) 

(’28) AIR 1928 Rang 83 (84) : 5 Rang 742. 

.(’18) AIR 1918 All 405 (405) ; 40 All 216. (When 
petitioners were clearly entitled to possession by 
virtue of a sale from the .auction-purchaser.) 

4’84) 6 All 125 (128, 129). (A person was held 
entitled for mesne profits by an order under this 
Section, though he might recover in a separate 
suit.) 

(*27) AIR 1927 Cal 156 (157) : 53 Cal 913. (When 
applicants were clearly entitled to possession, 
and the Court dismissed the application under 

O. 21 R. 100 on an erroneous view of the law.) 
(’29) AIR 1929 Lah 175 (176). (Order unneces- 
sarily remanding a case for trial on an issue of 
jurisdiction on a misappreciation of law and 
facts.) 

(’31) AIR 1931 Lah 302 (302). (Order of remand 
passed in appeal under S. 151, 0. P- 0. , appeared 
to have been passed without jurisdiction^ 

(’82) AIR 1982 Lah 176 (177). 

(’19) AIR 1919 Pat 425 (480) : 4PatL Jour94(PB). 
(’39) AIR 1939 Lah 62 (53). 

[See also (’36) AIR 1936 Pat 160 (161). (Improper 
order of remand can bo interfered with in revi- 
sion.)] 

14. (’06) 2 All L Jour 370 (371). 

f’26) AIR 1926 All 610 (612) : 48 All 176 (PB). 
(’88) AIR 1938 All 874 (376) : 66 AU 266. 

‘(*08) 1908 Pun Re No. 76. p. 818. 

15. (’81) AIR 1981 All 682(684) : 64 All 188 (PB). 


(’33) AIR1933Bom318(314). (Party having right 
of gait or to apply under Mamlatdar’g Conrtg 
Act — Latter remedy refused — The order deprives 
him of his right and so though there was another 
remedy, High Court intorforod in revision.) 

(’8.3) 7 Bom 841 (357, 372) (1? B). 

(’22) AIR 1922 Lah 63 (64). 

(■89) AIR 1989 Sind 137 (141) : I L R (1989) Kat 
330. (The High Court will intorforo -if a defect 
of iaw and a grave wron^ are manifest, for the 
High Court will not permit a case to proceed on 
jurisdiction snatched and having no basis or 
justification.) 

16. (’21) AIR 1921 Sind 80(80) : ISSindLRlSS. 
(’24) AIR 1924 Sind 49 (51). (Refusal to order a 

stay of suit when the ihatters were referred to an 
arbitration was considered an illegal exercise of 
jurisdiction.) 

[See afso(’15) AIR 1915 Bom 269(270):40 BomSO.] 

17. (’09) 4 Ind Cas 20 (21) (Cal). 

(’19) AIR 1919 Lah 203 (204);1910 Pun Re No. 169. 
(’14) AIR 1914 Lah 179 (179). 

(’ll) 11 Ind Cas 231 (232) : 1911 Pun Re No. 96. 
Note 9 

1. (’85) 7 All 845 (860). 

(’14) AIR 1914 Cal 388 (890, 391) : 41 Cal 323. 
[See (’86) AIR 1986 Lah 783 (784). (Jurisdiction 
means jurisdiction of the Court and not the 
competence of a party to sue.)] 

2. (’86) 7 All 346 (361). 

I’21) AIR 1921 UppBur27(29):4UppBurRull6. 

I ’16) AIR 1916 Pat 76 (76,76) : IPat L Jour 466. 
I ’32) AIR 1932 All 228 (2W). ^ 

’32) AIR 1932 Oudh 210 (218): 7 Luck 601 (PB). 
(Mussalman Wakf Act, 1928.) 

[See (’88) AIR 1988 All 86 (87, 88).] 

8CP0. 66. 



104a 


BBTISIOH 


liMcoitltf 

Hotw«-lO 


In Balkrishna Udyar v. Vamdeva Ayyat* their Lordships of the Privy Oonncil 
observed as follows : 

'*lt will be observed that the Section applies to jurisdiction alone, the irregular exercise or 
non-exercise >ol it or the illegal assumption of it. The Section is not directed against the- 
conclusions of law or fact in which the question of jurisdiction is not involved.** 

As to the meaning of ‘jurisdiction* generally, see Notes 3 to 14 to Section 9, ante. 

10. ''Exeroise of juriadiotion not Yested in It by law.” When a Oourt 
has no legal authority to decide the cause at all but nevertheless under an erroneous 
construction of the law or of a misapprehension of facts proceeds to do so as if it had 
such authority, it “exercises a jurisdiction not vested in it by law"^ and such action 
will be a ground for interference under this Section. Thus, where the lower Appellate 
Court entertains an appeal from an order which is not appealable,^ or where a Court 
entertains a suit or appeal which it has no jurisdiction to entertain,^ or passes an order 


3. (*17) AIR 1917 P G 71 (74) : 40 Mad 793 : 44 
Ind App 261 (P G). 

[See also (*20) AIR 1920 Upp Bur 42 (43) : 3 
Upp Bur Rul 179. 

(*26) AIR 1926 Oudh 183 (184). (Defect of ex- 
pression in stating conclusions in judgment is 
no defect of jurisdiction.) 

(*29) AIR 1929 Sind 92 (93) : 23 SindL R 403. 
(*82) 8 Gal 882 (888). 

(*17) AIR 1917 All 78 (79) : 89 All 723. 

(*86) 7 All 336 (338) (P B).] 

Note 10 

1 . See Section 9, Notes 8 and 4. 

*26) 97 Ind Gas 246 (246) (Cal). 

*92) 16 Bom 708 (711). (Erroneous construction 
of statute.) 

(*92) 16 Bom 711 (Note). 

(*94) 4 Mftd L Jour 280 (281). (Misconstruction 
of a rule of practice.) 

(*28) AIR 1923 Mad 490 (492). (Wrong view of 
law that the maxim actus curies neminem 
gravabit applied, where in fact it did not.) 

(*25) AIR 1925 Mad 1201 (1204) : 48 Mad 676. 
(Wrong interpretation of a rule.) 

(*26) AIR 1926 Cal 1080 (1031). 

(*26) AIR 1926 Bom 266 (269) : 60 Bom 215. 

(*28) AIR 1928 Mad 192 (196) : 46 Mad 586. 

(*23) AIR 1923 Gal 321 (321). 

(*20) AIR 1920 Gal 805 (308) ; 46 Gal 962. 

(’35) AIR 1985 Pat 885(388): 14 Pat 488. (Mistake 
as to extent of jurisdiction— Lower Court while 
determining ambit of its jurisdiction construing 
legislative enactment.) 

(’88) AIR 1938 Nag 169 (178). 

(’36) AIR 1986 Pesh 174 (176). 

(’36) 89 Gal W N 915 (917). (Compensation awar- 
ded on misinterpretation of S. 95, G. P. G., by 
assuming jurisdiction in respect of a matter over 
which Court would not have had jurisdiction if 
statute had been rightly interpreted.) 

(*37) AIR 1987 Pat 104 (105). 

[See (*88) AIR 1988 Mad 608 (604). (Court can- 
not be said to have acted without jurisdiction, 
if it is Bubsecjuently found by a higher Court 
that the findings of fact which were essential 
for the exercise of such jurisdiction were incor- 
rect or erroneous.) 


(*83) AIR 1988 Sind 229 (280): 27 Sind LR 261. 
(Facts ousting jurisdiction must be patent on 
the face of the record.)] 

[See also (*38) AIR 1988 Nag 587 (538).] 

2. (’28) AIR 1928 Bom 214 (215). 

(’82) AIR 1932 Lah 416 (416) : 13 Lah 798. (Dis- 
trict Court entertaining appeal from order in 
execution proceedings in a suit uuder Sec. 9, 
Specific Mief Act — Revision lies.) 

(*32) AIR 1932 Mad 714 (716). (High Court in 
such a case can revise the order of the first Court* 
also.) 

(*36) AIR 1986 Lah 83 (84). 

[See also (’12) 15 Ind Gas 669 (670) (Gal). (Ap- 
peal from rent suits for less than Rs. 50.)] 

3. (’20) AIR 1920 All 176 (176). (Civil Court 
entertaining a suit cognisable by a Revenue 
Court.) 

(’34) AIR 1984 Lah 640 (541). 

(’33) AIR 1933 Rang 185 (186) : 11 Rang 337 
(FB). (A case of an appeal to the District Judge 
against an order in an election petition.) 

(’89) 13 Bom 650 (653). (Civil Court not invested 
with small cause powers entertaining small 
cause suit.) 

(’96) 21 Bom 686 (587). (DecreG passed by Kar- 
kun in possessory suit, taking temporary charge- 
of the office of Mamlatdar during his atonce on 
casual leave.) 

(’04) 31 Cal 840 (343). (Small Cause Court enter- 
taining suits for title.) 

(’23) AIR 1928 Mad 880 (380). (Suits not enter- 
tainable before the village Munsif.) 

(’66) 6 Suth W R 56 (56), Act X of 1859. 

(’66) 1866 Suth W R Misc 77 (80) (F B). 

(’70) 14 Suth W R 254 (254). (Decision under 
Section 15 of the Charter Act.) 

(’07) 1907 Pun L R No. 16. 

(’10) 6 Ind Cas 989 (989) : 1910 Pun Re No. 52. 
(’16) 1916 Pun L R No. 78. 

(*29) 114 Ind Cas 440 (440) (Lah). 

(*99) 28 Bom 321 (824). (Special Judge entertain- 
ing an appeal on a finding that a person waa 
not an agriculturist under the Dekkhan Agrioul- 
turists* ^ief Act.) ' . 

(’17) AIR 1917 All 166, (166). (Order of dismi^ 
of suit for not securing service on defendant.) 
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vfhich it has no legal authority to pass,* the High Court can interfere in revision. Thus, 
where the High Court passBS a decree on certain terms and remits the case to the 
lower Court for disposal under the decree, the lower Court has no power to dismiss 
the suit itself under 0. 17 2 and 0.9 R* 8 and if it does so, it will bo an exorcise 

of jurisdiction not vested in it by law.® For other similar instances of assumption of 
jurisdiction, see the undermentioned cases.® 


(*26) AIR 1926 All 65 (66, 67); 48 All 27. (Enter- 
taining an appeal against order revoking reference 
to arbitration.) 

(1866) 8 Siith W R 24 (25). 

(’02) 29 Gal 60 (62). 

(’26) AIR 1926 Cal 1286 (1287). 

(’30) 182 Ind Gas 180 (181) (Lah). 

(’89) 12 Mad 186 (187). (Appeal against order refus- 
ing to pass orders on a temporary injunction peti- 
tion, but only ordering notice to opposite party.) 

(*20) AIR 1920 Pat 708 (704) : 6 Pat L Jour 97. 
(Order in a pending suit that a receiver is liable 
to account for a particular period only.) 

(’25) AIR 1926 Pat 625 (526) : 4 Pat 718. 

(’01) 25 Bom 417 (418). 

(’12) 15 Ind Gas 669 (670) (Cal), 

(’13) 21 Ind Gas 120 (121) : 40 Cal 537. 

(’24) AIR 1924 Cal 487 (489). 

(’03) 26 Mad 176 (178). 

(’09) 1 Ind Gas 543 (544) : 33 Mad 323. 

(*10) 6 Ind Cas 742 (742) (Mad). 

(’28) AIR 1928 Pat 451 (451). 

[See also (’08) 12 Cal W N 835 (837).] 

[But see (’24) AIR 1924 Nag 17 (18) : 19 Nag 
L R 179. (Small Cause Court — Trial of small 
cause suit as a regular suit without objection.) 
(’27) AIR 1927 Nag 164 (166).] 

4. (’03) 25 All 509 (525, 526). 

(’34) AIR 1934 Pat 284 (287). (Order of remand 
under inherent power held in this case to be an 
illegal .assumption of jurisdiction.) 

(’33) AIR 1933 Rang 110 (111). (Re-opening 
ex parte decree on a time-barred application 
amounts to exercise of jurisdiction not vested 
bv law.) 

(’17) AIR 1917 All 78 (79) : 39 All 723.^ (Court 
finding that valuation in idaint was fictitious 
but instead of rejecting plaint fixing its own 
valuation.) 

(’39) AIR 1939 Pat 518 (519) : 181 Ind Cas 896 
(896). (Order directing portion of a holding to 
be sold at a time, contrar}’ to the provisions of 
Bihar Tenancy Act.) 

5. (’24) AIR 1924 P G 198 (200) : 4 Pat 61 : 51 
Ind App 321 (P C). 

(’30) AIR 1930 Mad 168 (159) ; 53 Mad 396. 

6 . (’08) 35 Cal 1104 (1106,1107). (Order by Judge 
in reference under the Land Acquisition Act 
directing refund.) 

(’82) AIR 1932 Cal 867 (858). (Order enforcing 
landlord’s right of pre-emption in a case to 
which Sections 182 and 26 of the Bengal Ten- 
ancy Act did not apply, held to be without juris- 
diction.) 

(’82) AIR 1932 Lah 515 (516). (One Court issuing 
injunction to another Court to stay confirmation 
of a sale— Latter Court refudng to comply with 
it— It acts without jurisdiction.) 


(’31) AIR 1931 Cal 319 (320). (Extension of time 
granted, order lieing manifestly erroneous.) 

(’26) AIR 1926 Lah 344 (346). (Do.) 

(’26) AIR 1926 Lah 379 (381) : 7 Lah 161. (Do.) 
(’27) AIR 1927 Lah 342 (343). (Do.) 

(’29) AIR 1929 Cal 140 (141). (Do.) 

(’24) AIR 1924 Oudh 330 (331). (Do.) 

(’31) AIR 1931 All 318 (319). (Where the trial 
Court extended time for paying doficie;i.i court- 
fee after the passing of a decree.) 

(*23) AIR 1923 Cal 612 (614). (Decree directing 
dismissal of suit on non-payment of court-fee 
within time — No power to extend time and 
receive court-fee long afterwards.) 

(’23) AIR 1923 Lah 162 (163). (Do.) 

(’81) 3 All 576 (578). (Order allowing deposit of 
mortgage money after foreclosure.) 

(’16) AIR 1916 Mad 882 (882) : 39 Mad 882. 
(Extension of time granted for payment after 
time fixed had expired.) 

(’07) 3 Nag L R 55 (66). (Do.) 

(’29) AIR 1929 Pat 537 (545). (Issuing notice by 
the District Judge under Regulation XVII of 
1806 which was not in force.) 

(’92) 1892 Pun Re No. 110, page 380. (Do). 

(’03) 26 M.ad 224 (226). 

(’29) AIR 1929 Lah 254 (254). (Compromise of 
suit — Decree wider than compromise.) 

(’06) 33 Cal 487 (496). (Allowing claim after con- 
firmation of sale.) 

(’16) AIR 1916 All 33 (34): 38 All 690. (Gratuitous 
.assumption that a previous application for exe- 
cution was not bona fide.) 

(’26) AIR 1926 All 401 (401). (.\pi^llate Court 
passing an order on assumed jurisdiction.) 

(’24) AIR 1924 All 376 (378) : 46 All 372. (Court 
administering * the Succession Certificate Act 
appointing a receiver.) 

(’97) 21 Bom 775 (776). (Mamlatdar’s Court oust- 
ing third person in execution of decree.) 

(’96) 21 Bom 777 (779). (Decree of Court giving 
joint possession— Mamlatdar has no jurisdiction 
to place one in exclusive possession.) 

(*97) 23 Bom 47 (49). 

(’82) 9 C.al 296 (297, 299) ; 9 Ind App 174 (PC). 
(Revenue Court transferring rent decrees, passed 
by it to another district for execution.) 

(’86) 12 Cal 515 (519). (Court executing a decree 
granting injunction.) 

(’96) 24 Cal 129 (133). (Liberty given to withdraw 
suit after disposal of reference to High Court.) 
(’01) 28 Cal 680 (684). 

(*07) 5 Cal L Jour 445 (447). 

.(*25) AIR 1925 Mad 707 (707). (Lower Court exer- 
cising a jurisdiction under election rules not 
vested in it.) 
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Section IIB 
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11. ^‘Failed to exerolae a iuriedlotlon bo vested."— Where a Court/ having 
jurisdiction to decide a matter, thinks erroneously under a misapprehension of the 
law or of the facts that it has no such jurisdiction, and declines to exercise the same, 
there is a failure to "exercise the jurisdiction vested in it" and the High Court can 


(*88) 1888 Pun Re No. 95, p. 253. (Order without 
necessary sanction required by the Punjab Gov- 
ernment Buies.) 


(*24) AIR 1924 Mad 713 (715). (Setting aside 
abatement alter limitation.) 

(*12) 14 Ind Gas 711 (712) (Oudh). (Limitation 
question, as to how far a question of jurisdiction.) 
(*26) AIR 1926 Nag 388 (389). 

(’25) AIR 1925 Oudh 402 (403). (Application for 
correction in the bond dismissed without con- 
sidering merits.) 

<'14) AIR 1914 Mad 301 (303). 

(’28) AIR 1928 Mad 1077 (1082). (Court admitting 
evidence as to qualification of voter and how he 
voted.) 

(’05) 7 Bom L R 288 (289). 

’16) AIR 1916 Pat 806 (307). 

’86) 1886 Pun Re No. 70, p. 152. (Giving a decree 
after holding that plain tiff has no cause of action.) 
(’17) AIR 1917 P 0 71 (74) : 40 Mad 798 : 44 Ind 
App 261 (PC). 

(’39) AIR 1939 Sind 187 (142) : I L B (1939) Kar 
380. (Judge setting aside order passed by his 
predecessor and thus usurping appellate juris- 
diction which he does not possess — High Court 
can set aside order in revision.) 

(’87) AIR 1937 Nag 884 (885). (Where the lower 
Court itself has to determine whether it has 
jurisdiction or not to try the case, and it exer- 
cises its discretion wrongly and proceeds to try 
the case the High Court has power to interfere 
in revision.) 

(’37) AIR 1937 Lah 63 (64). (Order for execution 
of award which (award) was a nullity.) 

(’85) AIR 1935 Pesh 157 (157). (Right of way 
granted by Court — No finding as to its existence 
in past nor right claimed as easement of neces- 
sity— Court acts without jurisdiction.) 

(’38) AIR 1988 Oudh 107 (109) : 14 Luck 13. 
(Order under S. 5, U. P. Agriculturists’ Relief 
Act passed by Court exercising jurisdiction not 
* vest^ in it by law — Revision lies.) 

(’38) AIR 1938 Bom 159 (160) : ILR (1988) Bom 
259. (The High Court under S. 115 has juris- 
diction to interfere with an order passed by the 
Collector under S. 28 (2) of the Mamlatdar’s 
Courts Act, setting aside in appeal the order of 
the Mamlatdar disagreeing with the latter’s 
findings of fact— The Collector in setting aside 
the order of the Mamlatdar exercises a jurisdic- 
tion not vested in him.) 

(’89) AIR 1939 Bom 279 (282 , 283) : 41 Bom L R 490 
(496). (Where the lower Court threatens to in- 
vade vested rights of the subject by assuming 
jurisdiction which it does not possess and it is 
about to resort to the use of the machinery at 
its disposal, the High Court as a superior Court 
will show a strong leaning against construing 
the. powers under 8. 115 so as to oust or restrict 
its jurisdiction.) 

(’87) AIR 1937 Cal 732 (785). (Where the Appel- 


late Court rejects a memorandum of appeal on 
the ground that it is out of time before regis- 
tering the appeal, the Appellate Court assumes a 
jurisdiction which it does not possess, as the 
Civil Procedure Code docs not authorize the Ap- 
pellate Court to pass such order at that stage.) 
(’37) AIR 1937 Rang 449 (449). (Property of judg- 
ment-debtor sold— Order for delivery of posses- 
sion made and possession delivered without obs- 
tructions— Subsequent obstruction by judgment- 
debtor— Court issuing fresh order of delivery of 
possession — No fresh order held could be issued 
— Court acted without jurisdiction and order 
could be set aside in revision.) 

(’85) AIR 1935 All 398 (402). (Order of dismissal 
on merits, duly embodied in decree — Same 
Judge has no jurisdiction four months later to 
recall the order for merely arbitrary reasons — 
Hcld^ High Court can interfere in revision and 
set aside order.) 

(’36) AIR 1936 Pesh 176 (178). (Appellate Court 
reversing finding of fact arrived at in another 
suit.) 

(’35) 18 Nag L Jour 128 (125). (Where a regular 
Court entertains a suit of small cause nature 
which it has no jurisdiction to entertain or try 
and tries it to the exclusion of the Small Cause 
Court.) 

(*38) AIR 1938 Pesh 81 (82). (Order under S. 151 
is not appealable — Order passed on appeal is 
without jurisdiction and open to revision.) 

(’86) AIR 1986 Gal 420 (420). (District Judge 
having no jurisdiction to appoint receiver in 
proceedings under Ss. 9 and 10, Mussulman Wakf 
Validating Act, appointing receiver under mis- 
apprehension of scope of Act — Order is liable to 
be set aside in revision.) 

(’37) AIR 1937 All 207 (208). (Loan providing for 
compound interest — Court altering it into 
simple interest — Held, Court had no jurisdiction 
to do so and hence revision could lie.) 

(’87) AIR 1937 Pat 104 (105). (Lower Court set- 
ting aside sale on a misunderstanding of law.) 
(’37) AIR 1937 Pat 647 (651) : 16 Pat 729. (Court 
passing an order under S. 151, C. P.C., without 
jurisdiction.) 

(’37) AIR 1937 Pat 477 (479). (Suit filed in Civil 
Court by witness in criminal case for recovery 
of additional expenses— Suit not vexatious but 
only misconceived — S. 85 A, C. P. C.,haB no 
application — Order for special damages against 
such witness is without jurisdiction and can be 
set aside in revision.) 

\8ee also (’ll) 10 Ind Cas 299 (300) (Lah) (Rev). 
(’31) AIR 1931 Cal 678 (675). (Where a decree is 
obtained not against the proper person who re- 
presents the estate and the estate is sought to 
be sold in execution of such a decree the decree 
is liable to be set a^ide in revision for want of 
jurisdiction.)] 
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interfere in revision.^ Where, however, the Court rightly assumes jurisdiction but 
decides against the rights of a party under an error of law, there is no failure to exercise 
jurisdiction but only an erroneous conclusion arrived at in the exercise of it? In the 


As to whether under Section 38 of the Presi- 
dency Small Cause Courts Act a Full Bench has 
jurisdiction to go into questions of fact^ see the 
following cases : 

(*17) AIR 1917 Mad 136 (139) ; 40 Mad 355 (FB). 
(’17) AIR 1917 Mad 485 (487). 

(’ll) 12 Ind Gas 11 (12) : 38 Cal 425 (No). 

(’17) AIR 1917 Bom 63 (64) : 42 Bom 80. 

(’97) 24 Cal 455 (460). 

(’14) 22 Ind Cas 32 (33) (Gal). 

As to the yoioers of the High Court to interfere 
with a decision given by Small Cause Court in a 
Presidency towUt see the following cases : 

(’16) AIR 1916 Mad 871 (872). 

(’ll) 10 Ind Cas 651 (551) (Mad). 

(’97) 20 Mad 358 (860). 

(’03) 30 Cal 588 (591). 

(’08) 31 Mad 490 (492). 

( ’10) 8 Ind Cas 160 (160) (Mad). 

Note 11 

1. (’93) 20 Cal 8 (11) (P C). 

(’31) AIR 1981 All 332 (332). (Refusal to exercise 
jurisdiction by erroneous order staying suit.) 
(’25) AIR 1925 All 267 (270) ; 47 All 140. (Refusal 
to exercise—Appellate Court concurring—Rcvi- 
sion lies against orders of both Courts.) 

(’33) AIR 1933 All 374 (376) : 55 All 266. (Refusal 
to allow amendment.) 

(’34) AIR 1984 All 25 (27). (Refusal to aet under 
0. 1 R. 10 on the ground that it has no juris- 
diction.) 

(’34) AIR 1934 All 260 (264) : 66 All 656 (F B). 
(District Judge declining to exercise jurisdiction 
in reference by Collector under Land Acquisition 
Act, Section 18.) 

(’34) AIR 1934 Bom 262 (263) ; 58 Bom 485. 

(’ll) 12 Ind Cas 76 (75) (Mad). 

(’23) AIR 1923 Mad 230 (282). (Refusal to release 
property from attachment on a wrong construc- 
tion of S. 64 and 0. 21 R. 2, C. P. C.) 

(’23) AIR 1923 Mad 435 (436) : 46 Mad 938. 

(’06) 8 Bom L R 567 (569). (Failing to set aside 
fex parte decree on an erroneous view of limita- 
tion.) 

(’80) 34 Cal W N 733 (735). 

(’86) 9 Mad 375 (376). (Erroneous construction of 
the Legal Practitioners’ Act.) 

(’02) 12 Mad L Jour 473 (476). 

(’35) AIR 1935 All 465 (456). (Court having juris- 
diction to decide application for refund of court- 
fee not doing so — Rievision is competent.) 

(’39) 43 Cal W N 973 (978). (Order of a District 
Judge rejecting a reference made under S. 18 of 
the Land Acquisition Act in the erroneous view 
that the party at whose instance the reference 
was made was not entitled to demand a refer- 
ence, is open to revision under S. 115.) 

’85) AIR 1935 All 810 (821) ; 57 All 810. 

*37) AIR 1937 Nag 267 (267) : I L R (1937) Nag 
159. (Refusal to entertain defence.) 

(*37) AIR 1937 Nag 39(40): I L B (1937) Nag 97. 
(’36) 162 Ind Gas 860 (860) (Nag). (Judgment- 


debtor alleging that execution was taken out in 
bad faith — Court refusing to give him opportu- 
nity of proving it and refusing to grant compen- 
satory costs — Failure to exercise jurisdiction.) 

(’36) AIR 1986 Pesh 38 (39). 

(’39) AIR 1939 Mad 196 (199). (Court declining 
to entertain application due to misapprehension 
of true effect of statutory rules of Civil Proce- 
dure Code — Revision lies.) 

(’38) AIR 1938 Mad 555 (656). (Attachment of 
judgment-debtor’s share in tarwad property — 
Pending attachment registration of tarwad as 
impartible — Court's order declining to proceed 
with execution on wrong view of law — Order is 
liable to revision.) 

(’87) AIR 1937 Mad 405 (406). (Application to 
revoke submission on ground of want of juris- 
diction of arbitrator — Refusal of Court to decide 
question of jurisdiction — Revision lies.) 

(’39) AIR 1939 Pat 263 (264). 

(’89) AIR 1939 Lah 222 (222). (Objection to sale 
refused to bo entertained by Court owing to 
erroneous belief that it was not entertainablein 
view of 0.21 R.90, proviso — Error of law affects 
jurisdiction of Court — Revision is competent.) 

(’35) AIR 1935 All 353 (357) : 67 All 459. (Suit 
on promissory note—Plaintiff finding his suitaa 
such may fail, applying for amendment by fall- 
ing back on original consideration — Amendment 
held should 1)6 allowed — Refusal is disregard of 
express provision of law. But it was held in 
AIR 1936 All 686 (FB) that there is no case 
decided in buch cases.) 

(’38) AIR 1938 Cal 161 (162). (Munsif wrong in 
not exercising his powers under S. 8 (c). Court- 
fees (Bengal Amendment) Act.) 

(’36) AIR 1936 Cal 275 (276) : 63 Cal 49. (Refus- 
ing, under an erroneous construction of the 
Section to entertain and decide application 
which the statute directs the Court to decide.) 

(’85) AIR 1935 Bind 212 (218) : 29 Sind L R399. 

(’85) AIR 1936 Pat 86 (88). (Refusal to allow 
amendment on the assumption that it has no 
power to amend.) 

(’36) AIR 1936 Lah 574 (574). (Court dismissing 
objection by judgment-debtor and refusing to 
apply the provisions of the Punjab Relief of 
Indebtedness Act.) 

(’37) AIR 1937 Nag 267 (267) : 166 Ind Cas 926 
(927) : I L R (1937) Nag 159. (Court refusing to 
entertain defence.) 

(’36) AIR 1936 Mad 91 (93) : 69 Mad 303. (Mis- 
apprehension of S. 63, C. P. C.—Refusal to exercise 
jurisdiction vested by law — Interference is proper 
though another remedy open.) 

[See also (’88) AIR 1938 All 86(88): 1 LR (1938) 
All 153. (Stay of whole'suit under S. 7 of U. P. 
Encumbered Estates Act — Plaint disclosing 
two sets of causes of action — Failure to oi^er 
separate trial — Revision lies.)] 

2. (’19) AIR 1919 Pat 501 (502) : 4 Pat L Jour 840. 

(’85) AIR 1935 Pat 201 (202). 
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following cases a Court will be deemed to have failed to exercise a jurisdiction vested 
in it by law : — 

(1) Where it refuses to entertain or it rejects a plaint, application, or memorandum 
of appeal on the erroneous view that it has no power to entertain or deal with it.^ 
Thus the rejection of an application under 0. 21 B. 89, on the ground that the 
applicant had no locus standi to apply, is a failure to exercise jurisdiction.^ The 


[80e(’35) AIR 1935 Mad 117 (117). (But an 
order refusing permission to a minor defendant 
on attaining majority to file an additional writ- 
ten statement is not one with which the High 
Court will interfere in revision, because there is 
no refusal to exercise a jurisdiction vested in 
the lower Court which it was bound to exercise.)] 
3. (’24) AIR 1924 All 263 (265) : 46 All 73. 
(Refusal to permit execution of decree.) 

(’84) AIR 1984 Cal 812 (815) : 61 Gal 908. (Refusal 
to set aside a sale on a wrong construction of 
8. 14 A, Bengal Patni Regulation.) 

(’84) AIR 1984 Lah 44 (45). (Order returning 
plaint for presentation to another Court — Revi- 
sion lies.) 

(’82) AIR 1982 Nag 70 (71) : 28 Nag L R 64. 
(Rejection of an application under O. 46 R. 7.) 
(*34) AIR 1984 Oudh 852 (354) : 8 Luck 784. 
(Application to amend plaint, judgment and 
decree eminently just and equitable — Court 
refusing it — High Court can interfere.) 

(’86) 10 Bom 200 (202). (Do.) 

(’94) 18 Bom 784 (786). (Do.) 

(’95) 19 Bom 544 (546). (Do.) 

(’26) AIR 1925 Cal 679 (680). (Do.) 

(*10) 6 Ind Gas 742 (743) (Mad). (Do.— Order for 
payment of expenses to witne.s8.) 

’24) AIR*1924 Mad 82 (82). (Do.) 

’92) 16 Bom 550 (551, 652). (Refusal to execute a 
revised decree.) 

(’14) AIR 1914 Gal 910 (912). (Refusal to sell a 
holding under the Bengal Tenancy Act.) 

(’85) 11 Gal 146 (149). (Order restraining the 
decree-holder from executing his decree merely 
on the possibility of the lower Court's decision 
being reversed in appeal.) 

(’20) AIR 1920 Mad 232 (233). (Refusal to entertain 
application.) 

(’18) AIR 1918 All 422 (425) : 40 All 674. (Refusal 
to entertain application under 0. 21 R. 89 on 
the ground that applicant was a minor and not 
properly represented.) 

(’81) AIR 1981 All 594 (595.) 

(’31) AIR 1931 All 756 (767) : 53 All 969. (Refusal 
to entertain application under O. 21 R. 89 for 
want of deposit of poundage fee.) 

(’05) 82 Cal 146 (158). (Plaint not received on the 
ground that as presented, defendant will be put 
to great inconvenience and trouble.) 

(’90) 1890 Pun Re No. 75, page 219. (Suit to 
recognize the assignment of a decree.) 

(’29) AIR 1929 Lah 605 (607). (Wrongly refusing 
to accept plaint.) 

(’80) AIR 1930 Lah 611 (613). (Order returning 
plaint on ground of want of jurisdiction.) 

(’j^ AIR 1980 Nag 207 (208) : 26 Nag L R 800. 
‘‘liemorandum of appeal.) 

0) AIR 1920 Lah 120 (120). (Do.) 


(’26) AIR 1925 Lah 479 (480). (Do.) 

(’91) 13 All 820 (328). (Do.) 

(’ll) 12 Ind Gas 107 (108) (All). (Do.) 

(’29) AIR 1029 Lah 126 (125). (Do.) 

(’03) 81 Gal 344 (848). (Do.) 

(’27) AIR 1927 Lah 134 (135). (Do.) 

(’96) 1896 Pun Re No. 54, page 154. (Do.) 

(’09) 81 All 610 (612). (Rejection uf application 
for review on the ground of want of jurisdiction.) 

(’29) AIR 1929 Gal 513 (518). (Application for 
review of a decree obtained by fraud.) 

(’11)12 Ind Gas 172 (173) (Mad). (Declining 
jurisdiction to grant review, because succession 
certificate was not put in, though application 
had been made for the same.) 

•96) 20 Bom 281 (283). (Review.) 

’10) 6 Ind Cas 977 (978) : 13 Oudh Gas 109. 
(Rejection of application to add parties.) 

(’02) 5 Oudh Gas 91(92). (Failure to exorcise juris- 
diction under Ss. 82 and 372 of the old Gode.) 

(’94) 21 Gal 539 (541). (Refusal to add party.) 

(’16) AIR 1916 Gal 80 (82). (Failure to order 
transposition of some defendants.) 

(’19) AIR 1919 All 189 (190) : 41 All 515. (Refusal 
of application of legal representative to be brought 
on the record.) 

(’02) 26 Bom 317 (819). (Do.) 

(’12) 14 Ind Cas 544 (550) (Mad). (Do.) 

(’22) AIR 1922 Gal 514 (515) : 49 Gal 928. (Reject- 
ing an application to fix a standard rent on the 
ground that the Calcutta Rent Act of 1920 does 
not apply.) 

(’26) AIR 1926 All 846 (846, 350) : 48 All 432. 
(Rejection of application by mortgagee of a decree 
under 0. 21 R. 16, on the ground that the appli- 
cant was not such an assignee as is contemplated 
by the terms of the rule.) 

(’29) AIR 1929 Bom 467 (467) ; 53 Bom 773. 
(Refusing permission to bring a suit under S. 9» 
Specific Relief Act, because tenant is in actual 
possession.) 

(’29) AIR 1929 Nag 179 (180). (Refusing to a dis- 
charged defendant the tenefit of Section 47 in a 
petition under O. 21 R. 58.) 

(’09) 2 Ind Cas 856 (857) (Cal). (Rejecting an 
insolvency application.) 

(’20) AIR 1920 Pat 519 (520). (Refusing to 
entertain a plaint.) 

(’25) AIR 1925 Lah 174 (174). (Suit thrown out on 
an erroneous ground that it is not maintainable.) 

(’25) AIR 1925 Cal 820 (822) : 52 Cal 128. (Suit 
for partition thrown out on the erroneous con- 
struction of Court-Fees Act.) 

(>81) AIR 1981 Rang 382 (388). (Application by 
decree-holder under 0. 21 R. 2 stating full satis- 
faction— Court refusing to record satisfaction.) 

4. ('19) AIR 1919Pai601 (602) : 4 Pat L Jour 840. 
(If decision is the very basis and foundation of 
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reason is that the Court could only adjudicate upon the application if it was 
prosecuted by a person fulfilling the character required by B. 89, and the decision 
upon the point whether the applicant has the necessary legal character is clearly 
a question involving jurisdiction inasmuch as it is the very basis and foundation 
of the power to adjudicate upon the merits of the application.® The High Court 
of Allahabad has, however, held in the undermentioned case® that the refusal of 
an application under 0. 21 E. 89, on the ground that the applicant had no locus 
standi to apply is only an error in the exercise of jurisdiction and not a failure to 
exercise jurisdiction. 

(2) Where it fails to decide one way or the other any question submitted to it for deci- 

sion^ as where it merely writes on the application “the petition will be recorded.’*® 

(3) When it refuses to pass an order on the ground that it has no power to do so.® 

Thus, a refusal to confirm an execution sale when the conditions for sotting aside 
the same are not present,^® or a refusal to annul an execution sale when the 
proceedings were found to have been carried on against a deceased judgment, 
debtor, is a failure to exercise jurisdiction vested in it. 


jurisdiction in its limited sense as distinguished 
from powers, it comes within the purview of the 
Section.) 

<’28) AIR 1923 Pat 490 (491): 2 Pat 715. (Refusal 
to accept deposit tendered for the purpose of set- 
ting aside a sale.) 

(*19) AIR 1919 Pat 465 (466). (Where a Court de- 
clines to accept a deposit by the debtor under 
O. 21 R. 89 on the ground that he has sold his 
interest to a third party.) 

(»21) AIR 1921 Mad 157 (168) : 44 Mad 554 (FB). 
(Overruling 38 Mad 775; AIR 1914 Mad 46;Doubt. 
fiilif82IndCas 3; AIR 1917 Mad 76 is good law.) 

•(*95) 22 Cal 767 (783) (FB). (Refusal to set aside 
a sale under 8. 310-A of the old Code on the 
erroneous view that the Section is not applicable.) 
[See a/so (*23) AIR 1923 Mad 659 (660). (Wrongly 
admitting application under 0. 21 R. 89.) 

(»26) AIR 1926 Nag 10 (14, 15): 21 Nag LR 102. 
(’34) AIR 1934 Cal 812 (815) : 61 Cal 903. (Dis- 
trict Judge bound to set aside sale under 8. 14 A, 
Bengal Patni Regulation, not doing so — Order 
amounts to failure to exercise jurisdiction vested 

^ in him.)] 

Si (*24) AIR 1924 Pat 506 (507). (Application 
under 0. 21 R. 100— Misconstruction of law.) 

(*19) AIR 1919 Pat 501 (502) ; 4 Pat L Jour 340. 
(Order 21 Rule 89.) 

(*30) AIR 1930 Pat 528 (529). (Suit for damages 
for tort.) 

[Scc(’26) AIR 1926 Nag 10 (14, 15); 21NagriR 

102 .] 

• 6 . (*28) AIR 1928 All 892(398): 45 All 425 (FB). 

7 . (’27) AIR 1927 Lah 808 (809). 

(*34) AIR 1984 Pesh 83 (33). (Omission to give 
finding on necessary issue is failure to exercise 
jurisdiction.) 

*(’36) AIR 1936 Mad 150 (151). (Refusal to exer- 
cise Court's jurisdiction in deciding the prelimi- 
nary point raised as to whether judgment-debtors 
were estopped from questioning the correctness 
of a proclamation o^er.)^ « 

<*86) AIR 1936 Pat 464 (466). (Where the lower 


Court did not consider the only question that it 
had to consider in the case, it must be deemed 
to have not exercised its jurisdiction.) 

8 - (*28) AIR 1928 Mad 215 (215) : 51 Mad 244. 

9. (’18) 18 Ind Cas 298 (298) (Cal). (Court find- 
ing possession in plaintiff, dismissing a suit 
under 8. 9, 8pccific Relief Act, after an inquiry 
into title.) 

(’26) AIR 1926 Cal 184 (186). (Refusal to order 
partition at instance of defendant.) 

(’34) AIR 1934 Lah 687 (538). (Failure to exer- 
cise discretion in extending time for payment of 
additional court-fee on the ground that it had 
no power to so extend.) 

(’33) AIR 1933 Pat 302 (308). (Refusal to grant 
an application under 0. 1 R. 8 while the neces- 
sary allegations were made.) 

(’97) 1897 Pun Re No. 13, p. 51. (Order rejwt- 
ing an application by a duly appointed guardian 
for custody of the minor on the ground that the 
proper course for the guardian would be to bring 
a civil suit.) ' 

(’10) 7 Ind Cas 966 (967) (Bom). (Refusal to 
consider correctness of the decision of the lower 
Court under Dekkhan Agriculturists’ Relief Act, 
on the ground that the decision is not a decree.) 

(’ll) 10 Ind Cas 527 (530) (Cal). 

(’29) AIR 1929 Lah 694 (695). (Staying execution 
proceedings by wrongly applying 8. 10, C.P.C.) 

(’32) AIR 1932 Nag 70 (71) ; 28 Nag L R 54 (56). 
(Refusal to make a reference under O. 46 R. 7.) 

(’85) 8 Mad 192 (195). (Failure to exercise discre- 
tion under 0. 41 R. 4.) 

[See also (’19) AIR 1919 Mad 714 (716).] 

10. (’93) 20 Cal 8 (11) ; 19 Ind App 154 (PC). 

(’88) AIR 1933 Lah 99 (100) : 13 Lah 761. 

(’32) AIR 1932 AU 403 (404). 

11. (’15) AIR 1916 Cal 268 (271). 

[See also (’28) AIR 1923 Mad 230 (282). (Refu- 
sal to release property from attachment under 
erroneous consttnetiou of law.) 

(’97) 1897 Pun Re No. 8. (Do.)] • ^ 
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(4) 'Where it fails, or refuses to, consider a case on the merits as it was bound to do.^* 
(6) Where it misunderstands its own duties or its powers and thus, in substancsr 
declines jurisdiction.^* 

18. Ezaveise of jorykilotioii ille^lly or with material Irretfolarlty. — 

There is an almost irreconcilable conflict of opinion as to the proper interpretation of 
clause (o) of the Section.^ In Amir Hassan Khan t. Sheo Baksh Singh, I. L. B. 11 
Calcutta 6, their Lordships of the Privy Council observed as follows : 

**The question there is, did the Judges of the lower Courts in this case in the exercise of 
their jurisdiction act illegally or with material irregularity. It appears that they had perfect 
jurisdiction to decide the question which was before them and they did decide it. Whether they 
decided it rightly or wrongly, they had jurisdiction to decide the case, and even if they decided 
wrongly they did not exercise their jurisdiction illegally or with material irregularity.” 

On an interpretation of this decision, a Full Bench of the High Court of Madras has 
held that it is only ^hen a Court decides a case perversely that it can bo said to act 
illegally or mth material irregularity in the exercise of its jurisdiction and that other 
errors on questions of law or procedure are outside this clause.^ According to what maybe 
called the Calcutta view, clause (c) has been purposely and advisedly left in indefinite 
language in order to empower the High Court to interfere with gross and palpable errors 
of subordinate Courts, and to prevent manifest injustice in non-appealable cases.^ 


12 . (’13) 20 Ind Gas420(421): 40Gal 518. (Omis- 
sion to hear appeal on the merits.) 

(’88) AIB 1988 ^ng 88 (89). (Objections to award 
filed in time — Refusal of Gourt to consider is 
failure to exercise jurisdiction.) 

(’26) AIR 1925 Gal 857 (859). (District Judge’s 
refusal to consider the allegation of an applicant 
for probate that certain properties have been 
erroneously included in the Schedule and not 
liable to court>fees.) 

(’87) 9 All 486 (492). (Dismissal of a suit by a sole 
surviving partner, because plaintiff was not 
competent to bring suit without joining the legal 
representatives of a deceased partner.) 

(’21) AIR 1921 All 351 (853): 48 All 50. (Omis- 
sion to consider question of jurisdiction under 
8. 5, Religious Endowments Act, 1868.) 

(’ll) 12 Ind Gas 136 (136) (Mad). (Failure to de- 
cide an issue and leaving it to be considered in 
execution.) 

(’20) AIR 1920 Pat 586 (538). (Omission to consi- 
der plea.) 

(’07) 10 Oudh Gas 8 (10). (Omission to consider 
part of defence owing to an erroneous view of 
law— J urisdiction.) 

(’28) AIR 1928 Pat 41 (43). (Omission to decree 
claim admitted.) 

(’27) AIR 1927 Mad 921 (922). 

(’17) AIR 1917 All 214 (215) : 89 All 297. (Gourt 
refusing to 'try the issues’.) 

(’27) AIR 1927 All 886 (387). (Failure to exercise 
discretion under S. 5, Limitation Act.) 

(’18) 21 Ind Gas 767 (768) (Mad). (Order without 
considering case on its merits.) 

(’35) AIR 1985 Mad 547 (551): 58 Mad 986. (Juris- 
diction— Failure to exercise— Misconstruction of 
ord^r of Gourt — Refusal to consider merits — 
Revision lies.) 

[See also (’26) AIR 1926 Mad 1142 (1148). 

. {Defence of tenants in suit for ejectment con- 


sidered and then rejected — No failure to exer- 
cise jurisdiction.)] 

13. (’21) 68 Ind Gas 858 (858) (All). (Misreading, 
issue in the case.) 

(’28) AIR 1928 Rang 67 (68) : 5 Rang 808. (Fail- 
ing to grasp the fundamental point in the case.) 
(’25) AIR 1925 Rang 188 (189). (Gourt holding, 
that it had no inherent power to allow substitu- 
tion of right copy of decree in appeal.) 

’28) AIR 1928 Lah 811 (812, 818^ 

’88) AIR 1988 Oudh 225 (226). (Declining to 
proceed with execution is declining to exercise 
jurisdiction.) 

(’84) AIR 1984 Pat 425 (425) : 148 Ind Gas 847 
(848). (Refusal to allow an application under 

0. 1 R. 10 on the ground that it is opposed by 
plaintiff.) 

Note 12 

1. (’25) AIR 1925 Oudh 291 (292, 298) : 27 Oudh 
Gas 861. 

2 . (’15) AIR 1916 Mad 1228 (1288) : 89 Mad 
195 (FB). 

(’94) 17 Mad 410 (414, 415) (FB). (The view of 
Muthuswamy Iyer, J., in 11 Mad 220 (FB) was 
given up by him in this case.) 

(’15) AIR 1915 Mad 891 (891, 892). 

3. (’85) AIR 1985 Gal 102 (106). 

(’87) 41 Gal W N 601 (602). (Lower Gourt giving 
to litigant benefit of contract to which he waa 
not party— This amounts to an illegal exercise 
of jurisdiction or at any rate a material irregu- 
larity.) 

(’26) AIR 1926 Gal 580 (681). (It is an illegaUty 
to write a judgment without assigning reaBon8.)» 
(’96) 1 Gal W N 617 (625, 626). 

(’96) 1 Gal W N 626 (682). 

(’96) 1 Gal W N 688 (688). 

(’14) AIR 1914 Gal 877 (878). 

(’24) AIR 1924 Gal 688 (684) : 61 Gal 690. 
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In the undermentioned case,* a Full Bench of the Nagpur High Court held that 
though a Court may have jurisdiction to make an order, if the effect of the order 
is finally to shut out a trial when it ought never to have been so shut out, 
then such an error must be regarded as a material irregularity although it may not be 
palpable or gross. In that case, it was held that an erroneous order of an Appellate 
Court demanding additional court.fee was an order affected with material irregularity 
although the error may not be palpable or gross. The High Court of Allahabad has lield 
that where the law has prescribed the manner in which a Court shall exercise its 
jurisdiction and the Court acts in disregard of those provisions, it acts illegally or 
irregularly in the exercise of jurisdiction.® But where the Court exercises its jurisdiction 
in the manner prescribed but arrives at a conclusion or decision which is erroneous in 
law or fact, it does not act illegally or irregularly but decides erroneously' in the proper 
exercise of jurisdiction.® It is submitted that this last view is the correct view. The use 
of the word 'acted* indicates the true position and refers to the class of cases where the 
Court having jurisdiction violates a rule of law or of procedure prescribing the mode in 


(’99) 8 Cal W N 581 (585). (Rejection of a docu- 
ment in contravention of S. 84, Stamp Act.) 
(*10) 6 Ind Cas 549 (551) (Cal). 

(’81) AIR 1931 Cal 27 (28) : 58 Cal 111. 

(’16) 82 Ind Cas 851 (851) (U P B R). 

(’15) 29 Ind Cas 564 (565) (U P B R). (To hold 
service sufficient 'where summons was affixed 
without making proper inquiries.) 

(’29) AIR 1929 Nag 228 (229) : 26 Nag L R 261. 

4. (’88) AIR 1988 Nag 122 (126) : I L R (1988) 
Nag 106 (P B). (Overruling AIR 1933 Nag 107.) 

5. (*85) 7 All 845 (847). 

(’38) AIR 1933 All 295 (297) : 55 All 216. 

See also the following cases : 

(’82) AIR 1982 Bom 584 (587) : 56 Bom 585. 
(Rejection of application to sue in forma pau~ 
peris in disregard of the specific provisions of 
Order 33.) 

(*83) AIR 1933 Oudh 540 (542) : 9 Luck 225. 
(Appointing fresh arbitrators without complying 
with Para. 5 (2).) 

(’33) AIR 1933 Oudh 547 (548) ; 9 Luck 219. 
(Court acting without jurisdiction in passing 
decree in terms of award under Para. 16 — Revi- 
sion is competent.) 

(’27) AIR 1927 Rang 184 (134). (Suit entertained 
without previous permission under 0. 1 R. 8 — 
Covered by clause (c) of the Section.) 

[See also (’38) AIR 1938 Nag 107 (109) : I L R 
(1938) Nag 486. (Irregularity must be analo- 
gous to one in procedure and must be of the 
Court whose order is being revised.)] 

6. (’86) 8 All 519 (521, 534). 

(’34) AIR 1934 All 4 (6) : 55 All 825. 

(’34) AIR 1934 All 37 (39). 

(’38) AIR 1933 Oudh 534'(584). 

(’37) AIR 1987 Pat 689 (640). 

(’39) AIR 1989 Pat 564 (565): 1989 Pat W N 341 
(842, 843). 

(’39) AIR 1989 Oudh 129 (181) : 179 Ind Cas 
1001 (1001) : 14 Luck 442. (Court disallowing 
application exercising juri^iction following 
ruling of High Court to which it is not subor- 
dinate in the absence of ruling of High Court 
to whioh it is subordinate— Court cannot 


be ^id to have exercised its discretion illegally 
or irregularly and no revision lies even if wrong 
view of law is taken.) 

(’85) 156 Ind Cas 1098 (1099) (Rang). 

(’87) AIR 1937 Rang 61 (62). 

(’87) AIR 1987 Rang 537 (638). (The Court cer- 
tainly has jurisdiction to decide whether it has 
or has not jurisdiction to pass an order and even 
if it decides this question wrongly, there is no 
ground for revision.) 

(’86) AIR 1986 All 449 (450). (Judge committing 
error of law in interpreting Section of Act— He 
does not act with material irregularity or exer- 
cise jurisdiction not vested in him.) 

(’34) AIR 1934 Rang 233 (234). 

(’84) AIR 1934 Rang 230 (230). 

(*34) AIR 1934 Rang 306 (307). 

(’88) AIR 1988 Lah 827 (827). 

(’38) AIR 1938 Lah 357 (358). 

(’85) AIR 1985 Rang 158 (158). 

(’86) AIR 1936 All 868 (869). 

(’87) AIR 1937 Oudh 193 (194) : 13 Luck 81. 
(Wrong construction of terms of scheme framed 
under Section 92.)' 

(’85) AIR 1935 Oudh 154 (156). (Munsif having 
jurisdiction dismissing application under 0. 21 
R. 90 on ground of absence of substantial injury 
and appeal from his order also dismissed — Held 
revision under S. 115 was not competent.) 

(*37) 170 Ind Cas 125 (125) (All). 

(’85) AIR 1935 Lah 120 (121). 

(’37) AIR 1937 Pat 357 (358). (High Court cannot 
interfere on ground that findings of fact are 
perverse or view of law erroneous.) 

(’39) AIR 1939 Lah 162 (163). 

(’36) AIR 1936 Nag 157 (169) : I L R (1986) Nag 
73. (A good working test is whether if the deci- 
sion had been the other way, the illegality 
would still be there. If not, the flaw must lie 
in the decision, and not in the manner in 
which it is reached. Consequently it would not 
be revisablo, and this test would not work in 
every case. But where it does, it could be deci* 
sive. The decision, whether on the question of 
limitation, or the character of the suit, or the 
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which such juriddiotion is to be exercised. The arriving at a conclusion or decision is 
only a mental operation and the Court cannot be said to be "acting" in so coming to a 
conclusion or decision on a question of law or fact.^ The decision in Amir Hassan 
Khan*s case is perfectly intelHgible upon this principle. There is no necessity, nor is 
there anything in the language of the Section, to limit the meaning of the words in 
clause (c) to perverse decisions only^ though where the Court is perverse, i. e., where 
it wilfully or consciously disregards the provisions of law, it is certainly acting illegally 
in exercise of its jurisdiction.^ 

^ Where there is an illegality in the exercise of jurisdiction the order of the 
Court is void and of no effect and nothing more need be shown for maintaining a 
revision. Where, however, there is an irregularity in the exercise of jurisdiction 
such irregularity must be shown to be a material one, i. e,, one which would have 
affected jhe decision of the case upon the merits.^^ Whether an act is illegal or merely 
irregular seems to depend upon the importance of the provision of law disregarded.^^ 
Thus, where the law expressly prohibits a thing to be done, a disregard of such i 
provision has been held to amount to an illegality.^* The distinction, however, between 
what is illegal and what is materially irregular, has not been very clearly drawn by the 
decisions^* and very often the same thing is sometimes treated as an illegality and 
sometimes as a material irregularity. Thus, it was held in the undermentioned case^^ 
that a Court acts illegally in the exercise of its jurisdiction if it arrives at a conclusion 
without any evidence to support it. The same thing has been treated as a material 
irregularity in other cases.^® 

starting point of limitation, is not revisable 
under Section 115.) 

(’36) AIR 1936 Nag 280 (280) : I L B (1937) Nag 
428. 

(’37) AIR 1937 Oudh 108 (111). (Erroneous deci- 
Bion—'Order as to locus standi of person to apply 
under 0. 21 R. 89>-No revision lies.) 

(’39) AIR 1939 Mad 733(733, 734) : (1939) 2 Mad 
L Jour 44 (45). 

(’36) AIR 1936 Sind 205 (206). (The fact that the 
High Court, if it had been the trial Court, 
might have come to a different conclusion is 
not sufficient to justify interference under S. 115.) 

ISse {'35) AIR 1935 Pat 191 (192). (Decision on 
matter in which Court has jurisdiction — 

Question of jurisdiction is not involved.)] 

[See also (’33) AIR 1933 All 295(297):56 All 216. 

(’88) 1888 Pun Re No. 105, page 278. 

(’38) AIR 1938 Lah 827 (827). (Court having juris- 
diction —Decision vrhether right or wrong is 
no ground for interference.)] 

7 . See the dissenting judgment of Davis, J., in 
(’94) 17 Mad 410 (421) (FB). 
a. (’04) 2 Low Bur Bui 383 (339, 340). 

9 . (’83) 7 Bom 341 (358, 359). 

(’32) AIR 1932 Bom 584 (587) ; 56 Bom 585. 

(’85) 9 Bom 82 (85). 

(’03) 25 All 509 (524) (FB). 

(’21) AIR 1921 Upp Bur 27(29): 4 Upp Bur Bui 16. 

(’15) AIR 1915 Mad 391 (391). 

(’15) AIR 1915 Mad 1122 (1123). 

(’39) AIR 1989 Pat 480 (481). (Erroneous deci- 
sion on question of law or fact— Order unjusti* 
flable and almost perverse — High Court will 
interfere.) 

(’85) AIR 1985 Bom 222 (225) : 59 Bom 480. 


(Provisions of Order 41 disregarded.) 

(’36) AIR 1986 Mad 526 (527). (Perverse decision 
on question of law or procedure — Mortgage 
bond on the face of it discharged and in the 
possession of the obligor — It is material irregu- 
larity to make the latter to prove the fact of 
discharge.) 

10. (’86) 13 Cal 225 (230). (Misapplication of S. 73.) 
(’19) AIR 1919 Low Bur 151 (153) : 9 Low Bur 

Rul 268. 

(’38) 177 Ind Cas 188 (140) (Pat). (Sale fixed for 
18th — Sale actually under hammer that day 
but in fact held on the 20th, a day not fixed for 
sale — There is no illegality but mere irregularity.) 

11. [iSfee(’02)25Mad61(98):28IndApp 257(PC).] 

12. (’20) AIR 1920 Cal 805 (308) : 46 Cal 962. 
(Order attaching in execution a provident fund 
deposit — Provident Funds Act, S. 4.) 

(’82) AIR 1982 All 387 (389): 54 All 490. (Court 
taxing costs in contravention of R. 1 Ch. 21 of 
the Allahabad High Court Rules.) 

(’86) 8 All 111 (115). 

’86) 8 All 519 (529). 

(’80) AIR 1930 Rang 129 (129) : 7 Rang 766. 
(Attaching house of agriculturist.) 

(’80) 1880 Pun Re No. 78, p. 175. 

[See also (’27) AIR 1927 Mad 786 (788). 

(’94) 18 Bom 787 (788).] 

13. (’86) 18 Cal 225 (230). 

(’98) 2 Cal W N 474 (477). 

(’ll) 9 Ind Oas 132 (132) (Cal). 

14 . (’87) 9 All 898 (409). 

15. (’25) AIR 1925 Mad 877 (878). 

(’82) AIR 1982 Pat 9 (11) : 11 Pat 161. (Arbi- 
trary decision based on speculative factors and 
on no evidence.) 
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The following are all illustrations of the classes of oases in which Courts have 
interfered under this clause, on the ground of illegality or material irregularity in the 
exercise of jurisdiction 

(1) Where the lower Court decides a case without considering the materials placed 

before it or in disre^rd of the evidence.^*’ 

(2) Where it decides on evidence not legally taken'^ or without considering the 


f’26) AIR 1926 Mad 49A (406). (Ocdoc sotting 
aside abatement based on no evidence.) 

(’26) AIR 1926 Lab 566 (666). 

’31| AIR 1931 All 462 (452). 

’86) 1886 Pun Re No. 29, p. 51. (Decree based on 
admission when there is no evidence of it.) 

(’12) 14 Ind Cas 793 (793) (Lah). 

(’26) AIR 1926 Lah 278 (278). 

(’06) 10 Cal W N 14 (16). (In this case it was 
held to bo without jurisdiction.) 

(’28) AIR 1923 Mad 503 (504). 

(Nee also (’19) AIR 1919 Lah 123 (123).] 

10 . (’23) AIR 1923 Nag 292 (293): 19 NagLR72. 
(’34) AIR 1934 Bom 343 (347): 58 Bom 623. (Dis- 
regard of the important piece of evidence.) 

(’34) AIR 1984 Lah 198 (198). (Decision in sup- 
port of which there is no evidence on record 
may be set aside in revision.) 

(’84) AIR 1984 Rang 135 (137). 

(’34) AIR 1984 Bang 214 (215). 

(’30) 1930 Mad W N 1227 (1228). (Inconsistent 
finding as to service opposed to facts.) 

(’24) AIR 1924 Nag 44 (45) : 19 Nag L B 165. 
(’10) 8 Ind Cas 552 (552) (Lah). 

(’15) AIR 1916 Lah 242 (248). (Judgment with- 
out considering whole evidence.) 

(’16) AIR 1916 Lah 290 (291). (Do.) 

(’27) AIR 1927 Bang 302 (303). (Do.) 

(’19) AIR 1919 Pat 481 (482). (Do.) 

(’09) 2 Ind Cas 946 (948) (Cal). 

(’92) 1892 Pun Re No. 17, p. 80. 

(’19) AIR 1919 Cal 125 (125). 

(’06) 1906 Upp Bur Rul 42. 

(’16) AIR 1916 Cal 417 (419). 

(’20) AIR 1920 Cal 459 (460, 463). (Petition for 
probate granted without considering relation- 
ship of parties to deceased.) 

(’25) AIR 1926 Cal 254 (265). (Petition for stay 
of execution of decree.) 

(’29) AIR 1929 Lah 882 (882). 

(’13) 18 Ind Cas 318 (318) (Lah). (Not properly 
deciding all the grounds of appeal.) 

(’06) 1906 Fun Be No. 29, p. 110. 

(1900) 1900 Pun L B page 200. (Failure to notice 
ground of appeal.) 

(’ll) 12 Ind Cas 97 (98) (Mad). 

(’10) 8 Ind Cas 466 (468) : 1 Upp Bur Rul 14. 
(’20) AIR 1920 Low Bur 186 (187) : 10 Low Bur 
Rul 882. 

(’26) AIR 1926 Rang 205 (206) : 4 Bang 221. 

(’8l) 1881 All W N 66 (66). (Decree unsupported 
by evidence.) 

(’87) 11 Bom 486 (488). (Raising a question of the 
execution of op instrument when execution was 
admitted.) 

(’14) AIR 1914 Oal 521 (528). (Treating matter as 
appeal instead of like revision under 8. 153, 
BBQgal Tenancy Act.) 


(’38) AIR 1938 Mad 634 (637) : I L R (1938) Mad 
988. (Court of revision cannot be expected to 
weigh the evidence led before the lower Court 
but if there was no evidence at till from which 
the Court has drawn inferences High Court will 
interfere.) 

(’38) AIR 1938 Nag 216 (217). (Judgment .-luper- 
ficial — No consideration of evidence ) 

(*39) AIR 1939 Pesh 9 (18). (Disregard of impor- 
tant factors resulting in miscarriage of justice.) 

(’35) AIR 1985 All 705 (706). (Refusal to look into 
terms of bond.) 

(’37) 172 Ind Cas 762 (763): 39 Pun LR 499 (501). 

(’34) AIR 1934 Rang 856 (357). 

(’84) AIR 1934 Rang 214 (216). (Finding based 
entirely on guess.) 

(’84) AIR 1984 Bom 343 (347) : 58 Bom 623. 
Lower Court not referring to deed of grant, the 
principal evidence — Reliance on other evidence 
— Material irregularity is constituted.) 

(’23) 4 L R All (Rev) 248 (248). 

(’23) AIR 1923 All 145 (146). 

(’17) AIR 1917 Low Bur 83 (84). 

(’24) AIR 1924 Kang 818 (319). (Disposal of up. 
peal without considering ground of appeal 
namely that plaintiff was not permitted to call 
further witnesses.) 

[See also (’34) AIR 1934 Lah 34 (84). (Di.sniis- 
sal of suit under 0. 9 R. 8— Order refusing to 
restore, was set aside in revision.)] 

17 . (’14) AIR 1914 Cal 575 (677). (Decision on ovi. 
deneeof witness examined in absence of parties.) 

C77) 26 Suth W R 55 (70) : 3 Iiid App 259 (PC). 
(Decision based on Judge’s own knowledge of 
the caso.) 

(’16) AIR 1916 Mad 547 (648). 

(’36) AIR 1936 Pesh 72 (74). 

(*35) AIR 1935 Mad 184 (185). (Arbitrator impro- 
perly admitting evidence — Confirmation of 
award by Court — Award can be set aside.) 

[See (’86) 1986 Oudh W N 237 (289). (Court acts 
with material irregularity in basing its conclu- 
sions on.surmises for which there is no justifi- 
oation from the evidence on the record.)] 

[See also (*36) AIR 1936 Pesh 12 (14). (Where in 
a pre-emption suit the lower Courts import 
irrelevant considerations into the discussion of 
evidence and refuse to give the vendee the full 
sum proved to have been paid, merely because 
those considerations raise suspicions in the 
minds with regard to genuineness of the price 
paid, it commits a material irregularity.)] 

[But see (*26) AIR 1926 Pat 29 (30). (One piece 
of inadmissible evidence but finding arriv^ at 
on the rest of the evidence.)] 


Siotioa lift: 
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question of its admissibility.^^ 

(3) Where it arrives at a conclusion in opposition to the finding expressed in the 

body of the judgment.^® 

(4) Where it decides a case v/ithout giving reasons for its judgment.*® 

(5) Where it disregards and does not apply its mind to, or misapplies the provisions 

of any law.*^ 


18 . (’26) AIR 1926 All 161 (162). (A letter not 
properly proved.) 

(’94) 18 Bom 869 (872). (Acting on unstamped 
hundi legally inadmissible). 

(’94) 18 Bom 614 (616). 

(*94) 18 Bom 745 (747). 

(’ll) 9 Ind Cas 806 (810) (Cal). (Previous deposi- 
tion without proof.) 

(’97) 1897 Puii Re No. 68, p. 811. 

19 . (’29) AIR 1929 Mad 841 (841). 

(’85) AIR 1985 All 280(281). (Proportionate costs 
awarded in judgment — Total costs entered in 
decree— Revision lies.) 

20. (’16) AIR 1916 All 65 (66). (Application for 
adjournment.) 

(’90) 1890 Pun Re No. 72. p. 197. (Court of final 
appeal not stating the true points for determi- 
nation nor the reasons for its decision.) 

(’27) AIR 1927 Lah 798 (799). 

{•38) AIR 1988 All 81 (82) : I L R (1988) All 48. 
[But see (*85) AIR 1985 Mad 105(106). (Failure 
to state reasons for order is no ground for revi- 
sion.)] 

21. (’12) 15 Ind Cas 528 (524); 15 OudhCas 284. 
(Entering into an uncertified adjustment of 
decree to see whether execution application is 
in time!) 

(’88) AIR 1988 All 49 (50). 

(’88) AIR 1988 All 648 (649). (Court failing to 
apply its mind to question of limitation even 
though attention was drawn to it.) 

(’82) AIR 1982 Gal 448(450) : 59 Cal 829. (Adding 
a party under 0. 1 R. 10 when the Court had 
no power to act under that rule held to bo an 
irregularity.) 

(’88) AIR 1988 Lah 189 (140). (Modification of 
an award in contravention of the provisions of 
Sch. II para. 12.) 

(’88) AIR 1988 Lah 260 (261). (Failure to consider 
extension of time under S. 5, Limitation Act.) 
(’83) AIR 1938 Lah 835 (386). (Wrongly appHcd 
a Action of an Act whereby injustice was caused.) 
(’82) AIR 1982 Mad 217 (217). (Suit triable by 
Munsif sent to Bub-Court by order of District 
Judge— It amounts to material irregularity.) 
(’32) AIR 1982 Pat 842 (848). (Purchaser bringing 
money on last day unable to deposit it owing to 
delay in passing challans in spite of his diligence 
— Order setting aside sale is revisable.) 

(’82) AIR 1982 Pat 846 (847) : llPat627. (Lower 
Court following a decision of another High Court 
as against a decision of its own High Court.) 
(’88) AIR 1938 Pat 61 (62). (ConsoUdation of suits 
with little in common at one party’s instance.) 
(’19) AIR 1919 Low Bur 151 (158) : 9 Low Bur 
Rul 263. 

(’80) AIR 1980 Lah 672 (578). 


(’16) AIR 1916 Bom 55 (56) ; 41 Bom 402. (When 
lower Court discharged surety under 0. 88 R. 1 
on death of defendant.) 

(’80) AIR 1930 Lah 512 (512). (Court refusing to 
proceed against surety.) 

(’15) AIR 1915 Cal 87 (91). 

(’24) AIR 1924 Lah 880 (880). (Court assuming 
market value of property for jurisdiction in pre- 
emption suit.) 

(’26) AIR 1926 Lah 402 (408). (Disregard of 
Section 99, G. P. Code.) 

(’29) AIR 1929 Lah 824 (824). (Following obsov 
lete decisions.) 

(’28) AIR 1928 Mad 484 (485). (Erroneous con- 
struction of "good faith’’.) 

(’12) 15 Ind Cas 481 (481) (Low Bur). (The failure 
of the lower Court to keep in view the distinction 
between a case where ownership had passed and 
a case where the goods were merely bailed.) 

(’91) 1891 Pun Re No. 65, page 319. (Appellate 
Court acting in contravention of old S. 578 of 
the Code.) 

(’28) AIR 1928 Lah 481 (481). 

(’09) 4 Ind Cas 814 (816) (Lah). (Failure to consider 
the effect of prior peaceful possession as owuer.^ 
(’95) 19 Bom 188 (185). (Suit in ejectment — 
Tenant wrongly aUow^ to deny landlord’s title.} 
(’28) AIR 1928 Bom 548 (549). 

(’27) AIR 1927 Mad 985 (985). 

(’80) AIR 1980 Nag 207 (208) : 26 Nag L R 300. 
(Judge wrongly thinking that appeal is unten- 
able.) 


(’17) AIR 1917 All 166 (166). (Entertaining ap- 
peal which does not lie.) 

(’29) AIR 1929 Rang -210 (211). (Court overlook- 
ing canon of interpretation that the statutory 
provision in the nature of taxation should be* 
interpreted liberally in favour of subject.) 

(’07) 9 Bom L R 986 (941). 

(’88) 15 Gal 47 (49, 60). 

(’16) AIR 1916 Gal 818 (819) : 42 Gal 926 (981). 
(Applying S. 11 to proce^ings under S. 10.) 

(’89) 1889 Pun Re No. 42, page 145. 

(’86) 13 Cal 225 (280). 

(’25) AIR 1925 Rang 800 (800) : 8 Rang 211. 
(Applying 0. 25 R. 1 to a suit not for payment 
of money.) 

(’27) AIR 1927 Rang 90 (91). (Applying wrong 
law is ground for revision.) 

(’84) 8 Bom 895 (897, 898). (Order directing next 
friend to obtain a certificate under S. 2, Act 20 
of 1864 for filing suit on behalf of a minor 
member of a joint Hindu family.) 

(’17) AIR 1917 Low Bur 177 (177). 

(’04) 2 Low Bur Rul 888 (840). 

(’29) AIR 1929 Rang 145 (146) t 7 Rang 889. 

(’28) AIR 1928 Mad 254 (257) : 40 Mad 128. 
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(da) Where a subordinate Court fails to follow a decision of the High Court to 


(’ll) 11 Ind Gas 838 (834) (Lah). 

(’ll) 13 Ind Gas 628 (623) (Lah). 

(’29) 115 Ind Gas 361 (852) (Mad). (Decision with- , 
out reference to the principles on which the case 
should be decided.) 

(’ll) 11 Ind Gas 849 (860) (Low Bur). (Whore the 
provisions of S. 107, T. P. Act, were overlooked.) 
<’12) 15 Ind Gas 428 (424) (Low Bur). 

(’15) AIR 1915 Low Bur 148 (148). (Disregard of 
S. 74, Gon tract Act, for assessing damages.) 

(’09) 1 Ind Gas 163 (164) (All). (Gourt ignoring 
the rules as to the service of summons on an 
official.) 

(’25) AIR 1926 Rang 87 (38). (A failure to consider 
the effect of a previous f’ull Bench decision.) 

(*95) 1895 Pun Re No. 7, page 31. (Applying a rule 
of limitation not contained in the Limitation 
Act.) 

(’29) AIR 1929 Gal 225 (226). (Omission to apply 
its attention to 0. 21 R. GO.) 

(’82) AIR 1932 Cal 220 (221). 

(’32) AIR 1932 Cal 349 (360). (Ordering full costs 
to respondent on returning appeal memorandum 
for presentation to proper Court.) 

(’32) AIR 1932 All 337 (339) : 54 All 490. (Taxa- 
tion of costs in contravention of Gh. 21, R. 1, 
Allahabad High Gourt Rules— Held, illegality.) 
(’21) AIR 1921 Lah 60 (61). (A question of estoppel.) 
(’21) AIR 1921 Sind 159 (162) : 16 Sind L R 207. 
(Rule of estoppel.) 

(’24) AIR 1924 Rang 349 (850) : 2 Rang 202. 

(’98) 1898 Pun Re No. 66, page 227. (Wrongly 
placing burden of proof.) 

(’21) AIR 1921 Lah 166 (166). (Dissenting from 
1912 Pun Re No. 102.) 

(’30) AIR 1930 Lah 572 (572). (Suit on promis- 
sory note — Execution proved — Plea as to failure 
of consideration — Onus wrongly thrown on 
plaintiff.) 

(’31) AIR 1931 Mad 534 (538). (Decree-holder 
asked to begin the case instead of claimant in a 
petition under 0. 21 R. 100.) 

(’23) AIR 1923 Mad 607 (608). (Onus.) 

(’23) AIR 1923 Pat 295 (295). (Do.) 

(’ll) 11 Ind Gas 774 (774) (Low Bur). (Do.) 

(’15) 29 Ind Gas 61 (62) (U P B R). (Do.) 

(’88) 1888 Pun Re No. 104, page 274. (Omission 
to ascertain that the conditions requisite for 
effecting substituted service exist.) 

(’01) 24 Mad 686 (689). (Application under S. 18 
of Religious Endowments Act, 1863 — Highly 
irregular — Leave granted thereon.) 

(’33) AIR 1933 Mad 367 (867). (Wrong principle 
applied by lower Gourt in question of court-fees 
—High Court can interfere.) 

(’34) AIR 1934 Mad 399 (400) : 67 Mad 796 . 
(Failure to distinguish between an application 
by a plaintiff to be examined on commission 
and an application by a defendant.) 

(’86) AIR 1985 Nag 209 (211) : 81 Nag L R 413. 
(Application by idols to sue in forma ^uperis 
rejected on ground that they are not "persons” 
— Decision amounts to conscious violation of 
specific rules of Civil Procedure Code— Revision 
lies.) 


(’38) AIR 1988 Mad 634 (687) : ILR (1938) Mad 
988. (Where the lower Court has acted without 
any clear conception of the law on the subject or 
has fail^ to apply the law to the facts of the case, 
it acts illegally, and in any case with material 
irregularity justifying interference by the High 
Gourt in revision.) 

(’88) AIR 1938 Mad 321 (321). (Court deciding 
under Sec. 9(5), Madras Hindu Religious Endow- 
ments Act, must advert to lioth the provisions 
contained in Sec. 9 (6)— Failure to do so would 
bo ground for revision under Section 115.) 

(’37) AIR 1937 Nag 326 (327). (Although the High 
Gourt will not ordinarily interfere in revision in 
a case under Sec. 9, Specific Relief Act, where 
there has really licon no trial of the case at all 
and the suit has been dismissed under a misap- 
prehension of the Scope of Sec. 9, the High Gourt 
will interfere in revision.) 

(’39) 1939 R D 372 (375). (Failure to take into 
consideration the legitimate legal rights of the 
parties.) 

(’86) AIR 1936 Oudh 185 (188) : 12 Luck 62. (Order 
made in violation of provisions of 0. 45 R. 15 is 
quite irregular.) 

(’39) AIR 1939 Sind 137 (141) : I L R (1939) Kar 
830. (Allowing a question to \ie argued which 
cuts at the very root of the plaintiff’s case but 
which is not raised in the pleadings.) 

(’35) AIR 1936 All 34 (35). (Judgment-debtors 
jointly and severally liable for decree — Applica- 
tion for reference to arbitration by decree-holder 
and only some of thorn — Order of reference by 
Court is illegal — Revision is competent.) 

(’35) AIR 1935 All 381 (382). (Order under O. 23 
R. 1 passed by Gourt without exercising discre- 
tion judicially, i. e,, without applying its mind 
to the matter before it with duo reference to the 
provisions of Order 23.) 

(’37) AIR 1937 All 598 (604) : ILR (1937) All 805 
(F B). (Application under See. 30, U. P. Agri- 
culturists’ Relief Act— Failure of Gourt to apply 
its mind to material provisions of law — Revi- 
sion lies.) 

(’38) AIR 1938 Gal 789 (790). (Gourt disposing of 
suits under 0. 17 R. 2 thereby depriving plain- 
tiffs of right of appeal instead of acting under 
0. 17 R. 3 — Revision lies.) 

(’35) AIR 1935 Gal 38 (89). (Order not in accord- 
ance with provisions of Sec. 88, Bengal Village 
Self-Government Act.) 

(’38) AIR 1938 Bom 209 (210). (9rdcr dismissing 
application as barred by limitation — Disregard 
of S. 4, Limitation Act, and refusal to apply it.) 
(’35) 62 Gal L Jour 308 (809). (Gourt sotting aside 
sale under Sec. 174 (3) of the Bengal Tenancy 
Act in the absence of deposit as cont^plated by 
that provision.) 

(’88) AIR 1988 All 168 (156) : ILR(1938) AU 306» 
(Lower Gourt wrongly interpreting Section of a 
statute and refusing to grant relief-^High Gourt 
should interfere.) 

(’36) AIR 1936 Pesh 186 (189). (Where the Gourt 
dismisses an application for restoration of a suit 
dismissed in default under the impression that 
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which it is subordinate.*^ 

(6) Where it misinterprets the evidence** or misapprehends the facts.*^ 

(7) Where it decides a case in the absence of the party whose rights are affected by 
such decision,** or without hearing Kim,^ or without giving him an opportunity 


Art. 168, Limitation Act, applies to the case 
which does not in fact so apply, it constitutes a 
material irregularity and the order is open to 
revision.) 

(*88) AIR 1938 Pesh 49 (50). (Court ignoring 
fundamental principles of law.) 

(’84) AIR 1984 Mad 617(617). (Refusal to go into 
the question of jurisdiction before proceeding to 
hear the suit on merits may amount to material 
irregularity.) 

('35) AIR 1985 Lah 161 (161). (Appellate Court 
setting aside lower Court’s order and remanding 
suit to lower Court with issue re- framed with 
directions to take additional evidence if required 
—Order is illegal.) 

(’86) AIR 1936 Lah 693 (694). (Refusal to grant 
extension of time due under the law.) 

(’36) AIR 1986 Lah 746 (747). (Where the Judge 
omits to apply an obvious principle of law he 
acts illegally in the exercise of his jurisdiction.) 
(’25) AIR 1925 Rang 881 (882). (Court overlook- 
ing the provisions of See. 6, Limitation Act.) 
[Sec (’82) AIR 1982 Cal 220 (221). (Court order, 
ing unequal division of shares.) 

(’88) AIR 1938 All 26 (27). (Court reducing 
interest without application by judgment-debtor 
but after giving parties opportunity of being 
hoard— Decision though contrary to provisions 
of Sec. 80 (2), U. P. Agriculturists’ &}ljef Act, 
should not be interfered with in revision if 
justice has been done.) ] 

[Hee atso (’29) AIR 1929 Bom 220 (222): 53 Bom 
482. (Failure of plaintiff to annex controller’s 
order under S. 17, Bombay Rent (War Restric- 
tions) Act, 1918 — Proceeding with suit.)] 

22. (’33) AIR 1933 Mud 94 (95). 

(’32) AIR 1982 Pat 846 (347) : 11 Pat 616. 

23. (’29) AIR 1929 Mad 204 (205). 

(’38) AIR 1938 Pesh 67 (69). (Concurrent findings 
l)ased oil misinterpretation of document can be 
revised.) 

(’10) 7 Ind Cas 713 (714) (Lah). 

(’19) AIR 1919 Lah 91 (92). 

[See alao ('ll) 9 Ind Cas 1008 (1009) (Lah).] 

24. (’ll) 9 Ind Cas 806 (809) (Cal). (Inferring 
estoppel without any finding or issue.) 

(*84) AIR 1934 Oudh 212 (218). (Court construing 
a plaint for declaration as one for consequential 
relief also and ordering payment of deficient 
court-fee.) 

(*88) 1888 Pun Re No. 105, page 278. (Assuming 
wrongly that plaintiff did not tender his evi- 
dence.) 

(’89) 1889 Pun Re No. 206, page 721. 

(’90) 1890 Pun Re No. 108, page 816. 

(’89) 1889 Pun Be No. 180, page 458. 

(’92) 1892 Pun Bo No. 26, page 108. 

(’97) 1897 Pun Re No. 60, page 261 (P B). 

(’15) AIR 1916 All 60 (60, 61). 

(’12) 15 Ind Cas 897 (899) (Cal). (Order consolida- 
ting suit on mortgage, a money suit and partner- 


ship suit when the substantial questions were- 
not identical.) 

(’25) AIR 1925 All 258 (253). (Lower Court finding, 
that mortgagor was member of an agricultural 
tribe, oppos!^ to facts, and referring case tO' 
Collector.) 

(’26) AIR 1926 All 604 (605). (Appellate Court 
treating findings as being the opposite of what, 
they really are.) 

(’80) AIR 1980 Bom 129 (181) : 54 Bom 105. 
(Judge inferring misconduct from facts which 
cannot be taken into consideration.) 

(’14) AIR 1914 Lah 174 (175). 

(’20) AIR 1920 Lah 178 (179). (As to the nature 
of the contract.) 

(’27) AIR 1927 Mad 427 (429). (Lower Court has 
not correctly perceived the evidence and case 
from a correct standpoint.) 

(’20) AIR 1920 Pat 187 (188). 

(’22) AIR 1922 Nag 104 (105, 106) : 19 Nag L R 
181. (Court assuming that the contract made on 
behalf of minor, was made by minor himself.) 
(’23) AIR 1928 Nag 108 (108). (Decision on. 
imaginary facts.) 

(’25) AIR 1926 Pat 126 (127) : 8 Pat 683. (Court 
below seemed to have treated the matter of a 
commission to examine the plaintiff as if it was 
merely a commission to examine witnesses.) 
(’ll) 9 Ind Cas 32 (88) (Mad). (Dismissal of plain- 
tiff’s suit simply on the ground of certain dis- 
crepancies between the terms of the pro- notes 
and the description of them in the plaint.) 

(’29) AIR 1929 Rang 244 (245) ; 7 Rang 800. 

(’81) AIR 1931 Rang 111 (112). 

(’27) AIR 1927 Mad 227 (228). 

(’39) AIR 1989 Lah 470 (470) : 41 Pun L R 492 
(493). (Court holding that the defendant has 
admitted a certain claim of the plaintiff when 
the defendant has not done any such thing.) 
(’85) AIR 1985 P 0 185 (186) ; 62 Ind App 257 : 
57 All 678 (PC). (Trial Judge misapprehending 
nature of application to be added as party to 
suit and dealing with it summarily, acts with 
material irregularity.) 

25. (’26) AIR 1926 P C 142 (144) : 64 Cal 338 : 
63 Ind App 271 (P 0).- 

(’29) AIR 1929 All 761 (761). (Collector, in a suit 
for money against minors.) 

(’94) 18 Bom 594 (596,597). (Order returning pur- 
chase money of an execution sale in the absence 
of ]udgment-creditor.) 

(’28' AIR 1928 Lah 414 (417). 

(’14; AIR 1914 Oudh 425 (426) : 18 Oudh Gas 66. 
(’dl) AIR 1981 Oudh 410 (411). 

(’82) AIR 1982 All 166 (168). 

(’24) AIR 1924 Lah 570 (570, 57l). 

(’94) 18 Bom 606 (607). (When Court acted on 
endorsement of Post Office on a registered packet 
’refused’, without satisfying whether it referred 
to defendant.) 

26. (’07) 84 Cal 939 (988). 
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of being heard, or without giving him an opportunity of obeying the orders 
of the Oourt.^® 

(8) Where it takes a mistaken view of the question at issue,-" or deoides an issuo 


(*38) AIR 1938 All 196 (196). (Gommojaccmetit to 
write judgment before hearing whole evidence 
and arguments is irregular.) 

(*22) AIR 1922 Bom 207 (209) : 47 Bom 11. (Ap- 
plication to set aside an ox parte decree.) 

(*29) AIR 1929 Lah 878 (879). 

(*28) AIR 1928 Pat 102 (102). (Sale proclamation 
settled without hearing parties by taking petition 
earlier than date fixed.) 

(’30) AIR 1930 Lah 177 (178). (Main cvidonco 
excluded by Court through error of law.) 

27. (*86) 8 All 111 (116). (Ordering a dismissed 
suit to be restored to file without notice to 
defendant.) 

(»83) AIR 1933 All 313 (314). (Award filed — 
Decree without giving time to party to file objec- 
tions is a material irregularity.) 

(’83) AIR 1983 All 523 (526) : 65 All 719. (Refus- 
ing to allow a defendant to cross-examine the 
plaintiff’s witnesses.) 

(’33) AIR 1933 Lah 638 (539). (Court refusing to 
summon proper witness acts with illegality and 
not only with material irregularity.) 

(’18) 19 Ind Cas 241 (242) (Mad). (Setting aside 
ex parte decree without notice to plaintiff.) 

(’26) AIR 1926 All 17 (18). (Transfer of suit with- 
out notice.) 

(’20) AIR 1920 Oudh 213 (218): 23 OudhCa8216. 
(Do. See however AIR 1928 Oudh 240 (240). ) 
(»17) AIR 1917 Mad 217 (217). (Order for refund 
of poundage fees on a sale l)eing set aside without 
any notice to the judgment-debtor.) 

(’19) AIR 1919 Mad 808 (868). (Ascertainment of 
mesne profits in a partition suit without notice.) 
(’22) AIR 1922 Mad 68 (65). (Amendment of a 
sale certificate without giving notice.) 

(’24) AIR 1924 Mad 813 (814). (Impleading 
legal representative without notice to another 
claimant.) 

(’29) AIR 1929 Mad 49 (49). (Allowing commuta- 
tion under Sec. 40, Estates Laud Act.) 

(’28) AIR 1923 Pat 180 (183). 

(’18) AIR 1918 Oudh 111 (112). (Notice to pleader 
mav be sufficient.) 

(’28)*^ AIR 1928 Mad 592 (694). (One party apply- 
ing to Court to prevent pleader of opposite party 
from appearing— Court preventing the pleader.) 
(’09) 4 Ind Cas 660 (561) (Lah). (Notice of hear- 
ing not given.) 

(’06) 29 Mad 824 (326). (Wrongly holding as 
regards service, and thereupon passing ex parte 
decree.) 

(’98) 1 Oudh Cas 166 (168). (Notice to parties of 
time and place at which Court is to> be held 
not given.) 

(’69) 1869 Pun Re No. 60. (When no date was 
fixed and appeal dismissed for default.) 

(*19) AIR 1919 Mad 14 (16). (Do.) 

(’22) AIR 1922 All 72 (73) : 44 All 826. (Taking 
up a case after the hours fixed by the High Court 
and dismissing it for default.) 

(’96) 18 All 119 (121). 


(’ll) 9 Ind Cas 867 (868) (All). (Dismissal of ap- 
peal — Pleader’s physical inability to argue the 

(*26) AIR 1925 Nag 236 (238). (Senior counsel 
absent and his belated request for adjournment 
refused— Junior counsel’s unpreparedness.) 

(’07) 11 Cal W N 112 (116). 

(’01) 3 Bom L R 130 (131). (Restoration petition 
— Dismissal for want of affidavit is a material 
irregularity.) 

(*37) AIR 1937 Oudh 268 (269): 13 Luck 111. (Court 
cannot dismiss objection under 0. 21 R. 68 
without giving opportunity to objector to ex- 
plain delay — Where no such opportunity is 
given order can be set aside in revision.) 

(’36) 162 Ind Cas 860 (860) (Nag). (Judgment- 
debtor alleging bad faith— Court refusing to give 
opportunity of proving it.) 

[See also (’36) AIR 1936 Sind 1 (2). (Arbitrators 
claiming certain amount as fees — Amount 
grossly reduced by Court without hearing them 
— Material irregularity.)] 

[See however (’21) AIR 1921 Bom 219 (219): 45 
Bom 360. (Failure to give notice where none is 
required to be given is not a ground of revi- 
sion.)] 

28. (’15) AIR 1916 All 183 (134). (Dismissing 
appeal for failure to furnish security.) 

(’26) AIR 1926 Cal 1017 (1018). (Dismissing execu- 
tion petition for failure to pay process.) 

(’26) AIR 1926 Lah 571 (571). (For failure to 
amend plaint and pay costs of adjournment.) 
(’ll) 9 Ind Cas 182 (133) (Cal). (Suit brought in 
plaintiff’s name but plaint describing him in ro- 
presentativo capacity ; failure to give option to^ 
plaintiff to say in what capacity he wishes to 
proceed is illegal.) 

(’20) AIR 1920 Pat 82 (84). (When plaint did not 
contain the settlement of rental as per record of 
rights, and suit dismissed for that defect.) 

(’16) AIR 1916 Mad 1164 (1164). (Omission to 
produce succession certificate.) 

(’12) 14 Ind Cas 607 (508) : 34 All 348. (Dismis- 
sing a suit because the person acting as agent 
had no proper power as required by law.) 

(’36) 168 Ind Cas 250 (250) (Pesh). (Failure of 
a Court to fix a time for payment of process fee 
amounts to a material irregularity, and if the 
Court, which has not fixed a time for the same, 
dismisses a suit under 0. 9 R. 2, C. P. Code, for 
failure to pay process-fees, the High Court will 
interfere in revision.) 

(’36) AIR 1936 Lah 560 (661). (Dismissal of suit 
without informing parties of date fixed.) 

(86) AIR 1936 Oudh 119 (120) : 10 Luek 476. 
(Rejection of appeal for non-payment of deficient 
court-fee— Ap^lant not given opportunity to 
make good denciency— Court acts illegally and 
with material irregularity.) 

[See also (*19) AIR 1919 Lah 208 (208) : 191^ 
Pun Be No. 169.] 

29. (’88) 12 Bom 617 (620). 
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which does not properly arise,*® or omits to decide issues which properly arise.*^ 
(8a) Where the lower Court wrongly places the onus of proof.*® 

(9) Where it declines to examine the evidence offered in support of a case** or to go 


(’05) 29 Bom 213 (219). 

(’82) AIR 1932 Nag 177 (179) : 28 Nag L R 221. 
(Appeal from order granting review — Appellate 
Court confusing between reasons for review and 
merits of order — Revision lies.) 

(’33) AIR 1933 Nag 188 (188) : 29 Nag L R 164. 
(Finding of fact reached owing to misconception 
of method by which question should bo con- 
sidered can bo interfered with.) 

(’20) AIR 1920 Cal 459 (460). 

(’27) 99 Ind Cas 946 (947) (Cal). 

(’93) 1893 Pun Re No. 89, page 355. (Suit based 
on adoption of plaintiff, decided on defendant’s 
title.) 

30. (’22) 3 L R All (Rev) 219 (221). 

(’29) AIR 1929 Lah 294 (295). (Plea of rea judi- 
cata which did not at all arise.) 

(’30) AIR 1930 Lah 80 (80). (Decision based on 
question not arising in case.) 

(’29) AIR 1929 Nag 347 (348). (Do.) 

(*21 AIR 1921 Sind 159 (165) : 16 Sind L R 207 
(F B). 

(’26) AIR 1926 Mad 947 (948). (Court taking 
point not disclosed in election petition.) 

(’31) AIR 1981 Mad 534 (536). (Court finding a 
case not set up.) 

(’98) 1898 Pun Re No. 41, page 141. 

(’28) AIR 1928 Lah 299 (301). 

(’35) AIR 1935 Pesh 174 (175). (Where a Court 
decides a suit, adjudicating on a case not put 
forward by the parties, it amounts to an irregu- 
larity ill respect of which the High Court’s 
power of revision may be invoked.) 

31. (’94) 1894 Pun Re No. 19, page 44. 

(’ll) 10 Ind Gas 405 (405) (Lah). 

(’12) 13 Ind Cas 657 (658) (Cal). (Per Stephen, J., 
contra.) 

(’25) AIR 1925 Mad 884 (885). (Defendant chal- 
lenging plaintiff’s title— Court ignoring issue— 
Revision should be allowed.) 

<’12) 14 Ind Cas 627 (628) (Cal). 

(’13) 18 Ind Cas 610 (610) (Lah). (No adjudication 
was made as to minority.) 

(’16) AIR 1916 Mad 583 (584). (In a suit on an 
award when it was contested that the arbitrators 
were guilty of misconduct and an issue was not 
raised.) 

<’20) AIR 1920 Mad 843 (846). . 

(’23) AIR 1923 Mad 134 (185). (Issue as to under- 
valuation.) 

•(’28) AIR 1928 Mad 815 (816) : 51 Mad 860. 
(Suit for sotting aside ex- parte decree— Validity 
of substituted service not considered.) 

•(’86) AIR 1936 Pesh 97 (100). (Failure by Appel- 
late Court to notice important ground of appeal.) 

<’89) AIR 1939 Pat 216 (217). (Lower Appellate 


Court not dealing with points raised.) 

(’85) AIR 1935 Lah 964(965). (When the execut- 
ing Court did not give any consideration to the 
question whether the Collector’s proposal ought 
to be confirmed in the circumstances, but pro- 
ceeded to adopt it as a matter of course, the 
Court failed to exercise judicially the discretion 
which is vested in it under S. 72, G. P. G. — It 
amounts to a material irregularity in the exorcise 
of its jurisdiction and revision is competent.) 

(’39) AIR 1939 Pat 74 (75). 

(’35) AIR 1935 Pat 454 (455). 

ISee also (’83) AIR 1933 Rang 156 (157).] 

32. (’38) AIR 1988 All 520 (521). (Where the 
plaiutifi’s evidence does not satisfy the Court and 
the Court wrongly places the burden of proof 
on the defendant and proceeds to decide an issue 
on a presumption raised against the defendant 
because of non- production of certain documents, 
High Court can interfere in revision.) 

(’35) AIR 1985 Cal 710 (711). 

(’35) AIR 1985 Mad 784 (784). 

(’31) AIR 1931 Rang 136 (137): 9 Rang 71. (Onus 
wrongly placed — Interference in revision not 
justified in absence of grave injustice having 
been caused.) 

(’36) AIR 1936 Mad 526 (527). 

(’89) 41 Pun L R 513 (514). 

(’35) AIR 19.S5 Rang 131 (132). 

(’39) AIR 1939 Mad 644 (645): (1989) 1 Mad L 
Jour 834 (337). (To disregard the direction of 
the statute with regard to burden of proof is a 
perverse decision and conscious departure from 
the rule of procedure— High Court will interfere 
—AIR 1923 Mad 607 followed.) 

[But tee (’26) 92 Ind Cas 46 (46) (Oudh). 

(’19) AIR 1919 Cal 266 (269). 

(’34) 151 Ind Cas 548 (548) (Lah). (The fact that 
the burden of proof as to certain issues was not 
correctly placed is no ground for interference iu 
revision— AIR 1924 Lah 425 followed.) 

(’39) AIR 1939 Mad 783 (734) ; (1939) 2 Mad L 
Jour 44 (45). (Burden of proof wrongly placed— 
High Court will not interfere.)] 

33. (’21) 64 Ind Cas 86 (86) (Cal). 

(’88) 13 Bom 642 (649). 

(’33) AIR 1933 Pat 278 (279). 

(’27) AIR 1927 Lah 239 (239). (Application for 
restoration of suit.) 

(’29) AIR 1929 Lah 878 (879). (Application to 
restore an application for restoration of a suit 
dismissed for default.) 

(’85) 7 All 845 (862). 

(’18) AIR 1918 Pat 100(102, 103):4PatLJour20. 

(’19) AIR 1919 Pat 578 (574). (Petition to set 
aside execution sale.) 

(’23) AIR 1923 Pat 580 (581). 
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into the merits.** 

iXO) Where it orders the execution of a decree which is inexeoutable,** or orders 
execution contrary to the directions contained in decree,** or orders notice in 
garnishee proceedings to a firm to pay into Court a debt really due by the 
individuals of the firm,*^ or attaches, in the execution of a personal decree, 
propCriiy which the judgment-debtor holds as trustee for another.** 

(11} Where the lower Appellate Court decides an appeal on a case not raised in the 
first Court,** or remands a case after framing issues which do not arise^* or after 
practically deciding the whole case itself,*^ or passes an order of remand which 
it is incompetent to pass** or without setting aside the lower Court’s decree.** 

(12) Where it refuses to record a compromise in a proceeding under 0. 21 R. 90** 
or where it passes a decree on a compromise in the absence of a completed 
compromise before the Court.** 

(13) Where it appoints a person as a guardian ad litem of another, without his 

consent** or where it appoints such guardian to a person of unsound mind 
without considering the question of his unsoundness of mind.*^ 

•(14) Where the Court passes a decree on compromise by the guardian ad litem 
without enquiring whether it was for the benefit of the minor** or allows 
reference to arbitration by the guardian without passing an order under Sec- 
tion 462 (0. 32 R. 7) of the Code.** 

(16) Where it proceeds with a suit stayed under Section 10 of the Code.** 

• (16) Where it refuses to issue a sale certificate to the auction-purchaser*^ or omits to 
draw up a decree in pursuance of a judgment.** 

(17) Where the Income-tax Commissioner refuses to make a reference to the High 

Court under Section 66 clause 2 of the Income-tax Act.** 


34. (’12) 16 Ind Cas 212 (213) ; 15 Oudh Caa 78. 
(Though defendant made default in filing written 
Btatemcnt.) 

(’97) 1897 Pun Re No. 34, page 157. 

(’88) 1888 All W N 126 (126). 

35. (’99) 1899 All W N 124 (126) ; 20 All 311. 
(Declaratory decree for partition did not complete 
the decree by allotting specific shares.) 

36. (’12) 16 Ind Gas 235 (236) (Gal). (Sale contrary 
to directions in decree.) 

(’30) AIR 1930 Lah 103 (104). (Ordering arrest in 
execution of mortgage decree.) 

37. (’10) 8 Ind Gas 856 (856) (Mad). 

38. (’01) 28 Cal 574 (583). 

39. (’09) 1 Ind Gas 456 (457) : 33 Bom 35. 

(’27) AIR 1927 Lah 73 (74).' 

(’10) 6 Ind Gas 1010 (1011) (Lah). 

(’14) AIR 1914 Lah 39 (41) : 1918 Pun Re No. 34. 
(’25) AIR 1925 Lah 68 (69). (That plaintiff was 
not entitled to sue.) 

(’25) AIR 1926 Mad 867 (367). (Decreeing suit on 
a point of ree judicata not raised by parties.) 
(’26) AIR 1926 Bang 214 (215) : 4 Rang 202. 

[See also (’36) AIR 1986 Rang 235 (286): 14 Rang 
511. (Where the lower Gourt decrees the suit on a 
case which is not to be found in the pleadings 
and is inconsistent therewith it acts illegally 
in the exercise of its jurisdiction and with mater- 
ial irregularity.)] 

' 40 . (’28) AIR 1928 Mad 984 (985). 

.(’29) AIR 1929 Mad 205 (207). 


41 . (’28) AIR 1923 Mad 113 (113). 

42 . (’25) AIR 1926 Mad 171 (171, 172). 

(’27) AIR 1927 Cal 850 (852) : 55 Cal 219. 

(’27) AIR 1927 Gal 401 (402). (Anomalous order 
of remand by Appellate Court.) 

(’05) 9 Cal W N 492 (494). (District Judge inter- 
fering with Munsif’s decision under Bengal Ten- 
ancy Act on a question of law under S. 153.) 

(’28) AIR 1928 Mad 991 (994). (Improper rejection 
of evidence by trial Court — Appellate Court 
ordering remand.) ' 

(’81) AIR 1931 Mad 791 (791, 792). 

(’28) AIR 1928 Mad 984 (985). (Remand not 
shown to bo without jurisdiction — No inter- 
ference by High Court.) 

(’32) 1932 Mad W N 348 (350). (Do.) 

[See also (^^1) AIR 1927 Mad 1111(1112). (Do.) 
(’27) AIR 1927 Mad 335 (336). (Do.)] 

43 . (’24) AIR 1924 Rang 177 (178); 1 Rang 666. 

44 . (’29) AIR 1929 Lah 886 (887). 

45 . (’98) 1898 Pun Re. No. 50, page 164. 

46 . (’09) 4 Ind Gas 1108 (1108) (Mad). 

47 . (’22) AIR 1922 Cal 86 (86). 

48 . (’89) 1889 Pun Re No. 106, page 368. 

(’35) AIR 1935 Oudh 287 (289) ; 11 Luck 30. 

49 . (’95) 1896 Pun Re No. 37, page 163. 

60. (’29) AIR 1929 All 957 (959). 

51. (’17) AIR 1917 Pat 697 (697); 1 Pat L Jour 446. 

52 . (’12) 15 Ind Gas 935 (986) : 8 Nag L R 92. 

(’12) 17 Ind Gas 687 (637) : 87 Bom 60. 

53. (’24) AIR 1924 Lah 662 (663). 

3CPC. 67. 
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(18) Where it omits to determine who the real legal representativos^are,^ or refuses^ 

to issue a certificate for refund of eourt.fee where the case was remanded under 
0, 41 B. 23,^^ or refuses to isspe summons.^ 

(19) Where it passes an instalmapl^ decree not allowed by the law.^^ 

{20) Where it passes a decree on a contract prima facie void in law.^® 

(21) Where it grants reliefs not prayed for without reference to any provision of law.®®* 
For other cases where the lower Court was held to have acted illegally or with- 
material irregularity in the exorcise of jurisdiction, see the following decisions.®® 

See also the undermentioned casos®^ whore the exercise of jurisdiction was held 
to be neither illegal nor irregular. 


54. (’19) AIR 1919 Mad 510 (511): 42Mad76(79). 

55 . (’18) AIR 1918 Bom 157 (158) : 42 Bom 863. 

56 . (’85) 9 Bom 808 (310). 

57 . Bee (’07) 11 Cal W N 857 (858). (Though 
decree was wrong, it was held to be an error 
of law only.) 

58 . (’12) 15 Ind Gas 85 (86) (All). (It is an illo. 
gality.) 

(’15) AIR 1915 Mad 685 (686) : 87 Mad 886. 

(’24) AIR 1924 Mad 159 (160). (Bond given for 
future adulterous cohabitation.) 

(’24) AIR 1924 Nag 101 (108) : 21 Nag L R 6. 
(Not given as part and parcel of an illegal trans- 
action.) 

59. (’24) AIR 1924 Mad 911 (911). 

(’26) AIR 1926 Pat 519 (520). (Addition of party 
having no locue standi,) 

(’24) AIR 1924 Oudh 11 (14). 

(’85) AIR 1935 Pesh 157 (157). 

60 . (’86) AIR 1986 Pat 591 (598) : 15 Pat 738. 
(Where it refuses to grant time for substitution 
of legal representative of a deceased pauper appli. 
cant.) 

(’87) AIR 1937 All 753(753): I LR(1937) All 943. 
(Refusal to give relief under U. P. Agriculturists’ 
Relief Act.) 

(*35) AIR 1935 All 810 (821): 57 All 810. (ButCourt 
not judicially considering what it ought to have 
done — There is illegal or irregular exercise of 
jurisdiction.) 

(’87) AIR 1937 Mad 767 (769). (Registration of 
firm subsequent to suit, filed on its behalf— Suit 
should be allowed to proceed — Plaint should bo 
treated valid from date of registration — Defen- 
dants not objecting to suit until a year elapsing 
after their written statement — Suit dismissed 
by lower Court on objection — Case held fit for 
interference in revision.) 

(’37) AIR 1937 Lah 852 (852) : 88 Pun L B 431 
(482). (Omission to write judgment in accor- 
dance with law.) 

(’89) AIR 1989 Lah 470 (470, 471) : 41 Pun L K 492 
(498). (It is material irregularity to hold an item 
proved which the trial Court has held not proved 
without stating on what evidence the Appellate 
Court relies for proof of the item.) 

(’89) AIR 1989 Pat 80 (82). (Trial Court refus- 
ing to consolidate the suits although there is 
sufficient unity in the issues in suits to warrant 
consolidation — High Court can interfere in 
revision.) 


(’86) AIR 1936 Posh 185 (186). (Company in 
liquidation itself starting execution proceedings’ 
— It cannot rely on S. 171, Companies Act, to- 
debar persons from raising objections under O., 21 
R. 58 — Order refusing to entertain objections is 
open to revision.) 

(’88) AIR 1988 Nag 411 (412). (Suit for specific 
performance of contract of sale — Lower Courts 
failing to give effect to decree which is in terms 
of agreement between parties — High Court can 
rectify error under S . 115.) 

(’86) AIR 1986 Lah 888 (885). (Refusal to enter- 
tain appeal which is competent constitutes error 
in exercise of jurisdiction.) 

(’85) AIR 1935 All 147 (147). (Application under 
8. 7, Charitable and Religious Trusts Act— Judga* 
should not dispose of matter without allowing 
parties to produce evidence — When he so does, 
there is irregular exercise of jurisdiction.) 

(’38) AIR 1938 Sind 76 (78) : 32 Sind L R 703, 
(’35) AIR 1985 All 848 (345). (Court disallowing 
decree-holders’ prayer to attach property of judg- 
ment-debtor without adequate reasons by allow- 
ing objections of third party before attachment is 
effected ) 

(’87) 89 Pun L R 582 (583). (Court acts with-, 
material irregularity in the exercise of its juris- 
diction in placing a construction on an award 
which is not in accordance with the evidence 
given by the arbitrator himself.) 

61 . (’24) AIR 1924 Pat 816 (817). (Rejecting of 
certificate of an unregistered medical practi- 
tioner.) 

(’82) AIR 1982 All 76 (78). 

(’88) AIR 1933 Lah 266 (266). (Granting leave^ 
under S. 20, cl. (b) without first issuing notice 
to opposite party is neither illegality nor mate- 
rial irregularity.) 

(’84) AIR 1984 Lah 849 (850). (Execution appli- 
cation dismissed for default — Revision against 
the order — Jurisdiction of lower Court held to 
be neither illegal nor irregular.) 

(’33) AIR 1983 Oudh 255 (256). (Order under 
0. 23 R. 1.) 

(’88) AIR 1988 Oudh 845 (845). (Order of refusal 
to receive documentary evidence.) 

(’84) AIR 1984 Rang 202 (208). (Remanding case 
on matter of opinion is not acting with mate- 
rial irregularity.) 

(’84) 1884 All W N 167 (167). (Appellate Court 
going into merits of app^l in dismissing appeal 
for default.) 
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(’14) AIR 1914 Bom 802 (802) ; 88 Bom 190. 
(Ju^e having both small cause and ordinary 
jurisdiction transferring small cause to ordinary 
side without return of plaint.) 

(’81) 7 Cal 830 (888). 

('99) 26 Gal 74 (77). 

(’86) 1886 Fun Re No. 102, ptige 247. 

(’15) AIR 1915 Lah 258 (254) : 1916 Pun Re 
No. 28. (Court giving advice to arbitrators.) 

(*15) AIR 1915 Mad 281 (282). (Court vacating 
order recording satisfaction of decree obtained by 
fraud — Inherent power.) 

(*13) 21 Ind Cas 781 (781) (Mad). (Citing oppo- 
nent as witness.) 

(’16) AIR 1916 Mad 504 (505). (Court attaching 
debt without inquiring into its existence.) 

(’25) AIR 1925 Mad 1207 (1208). (Election Court 
deciding as a question of fact if the returning 
officer’s decision regarding validity of vote was 
correct.) 

(’26) AIR 1926 Mad 256 (257). (Setting aside ex 
parte decree on the ground of absence of pleader.) 
(’27) AIR 1927 Mad 580 (587) : 50 Mad 654. 
(Transfer of a part-heard election enquiry.) 

(’25) AIR 1925 Oudh 488(434). (Order dismissing 
suit for plaintiff’s absence though his case was 
closed.) 

(*18) AIR 1918 Pat 388 (840). (Order giving al- 
lowance to a sharer in a pending administration 
suit.) 

(’22) AIR 1922 Pat 38 (39). 

(*24) AIR 1924 Pat 387 (387) : 2 Pat 906. (Order 
extending time for payment of money under 
compromise decree.) 

(*29) AIR 1929 Rang 113 (113). (Order by liqui- 
dator under S. 47, Burma Co-operative Societies 
Act — Civil Court ordering execution— No irregu- 
larity.) 

(’29) AIR 1929 Rang 225 (225). 

(’25) AIR 1925 Pat 760 (761). (Suit for partition 
— Omission to partition a portion of suit pro- 
perty — Subsequent partition of the same — No 
irregularity.) 

(’31) AIR 1931 Gal 52 (63). 

(’23) AIR 1923 Mad 188 (191). (Proceedings under 
S. 86, Legal Practitioners’ Act — Petition without 
particulars of acts — Trial on such petition — No 
irregularity.) 

(’24) AIR 1924 Pat 529 (630). (Refusal of adjourn- 
ment unless costs are paid immediately.) 

(’95) 19 Bom 286 (288). (Rcvisional Judge under 
Dekkhan Agriculturists’ Relief Act has only to 
see if there was failure of justice.) 

(’37) AIR 1937 Pat 349 (351). (Appeal— Dismissal 
under 0. 41 R. 11 (2) summarily — Absence of 
judgment expressing acceptance of finding of 
trial Court.) 

(*87) 172 Ind Cas 212 (213) (Pat).(Order of Judge 
in lower Appellate Court refusing to revise order 
of predecessor- in- office who had disposed of 
appeal filed with insufficient court- foe.) 

(’86) AIR 1935 All 204 (205) (Bidder applying for 
not enforcing sale on ground that he has bid 
under misapprehension — Court believing him 
and ordering return of deposit — There is no 
material irregularity in exercise of jurisdiction.) 


(’84) AIR 1934 All 530 (580). (Finding on oral 
« evidence and incidentally on construction of 
letters — Question of construction cannot bo 
exemined in revision.) 

(’38) AIR 1936 Pesh 213 (214). (Court can review 
under, 8. 151, previous order fixing court-fees, 
notwithstanding provisions contained in S. 12, 
Court-fees Act — Taking up question of court-fees 
for second time does not amount to material 
irregularity.) 

(’89) AIR 1939 Rang 183 (184) : 19.39 Rang L R 
514 (SB). (Bona fide order of Judge upon mate- 
rial before him that advocate could not appear 
oil behalf of party by reason of his being inte- 
rested on behalf of opposite party in matters 
collateral to suit in que.stion — High Court will 
not interfere in revision.) 

(’38) AIR 1938 Rang 241 (242) : 1939 Hang L R 
14. (Objection by party that pleader engaged by 
opposite party should not bo allowed to appear 
as he had been previously engaged by him in 
same litigation — Parties heard and objection 
accepted in lower Court — Application to set aside 
the order does not lie under 8. 151 or S. 115 or 
S. 85, Government of Burma Act.) 

(’35) AIR 1935 Rang 521 (621). (Court confirming 
sale in favour of person not properly represented 
— No material irregularity and hence revision is 
not competent.) 

(’39) AIR 1939 Pat 95 (96). (Court in declaring 
party as pauper not acting illegally or with 
material irregularity— Revision does not lie.) 

(’38) AIR 1938 Lah 223 (225). (Party is entitled to 
know details of claim preferred against him— 
Aggrieved party not ignorant of nature of claim 
against him — Details of claim supplied to him 
on date of hearing — Failure by arbitrator to 
allow him further opportunity to meet case 
against him does not amount to judicial miscon- 
duct Conclusion of lower Court on the point 

cannot be attacked in revision.) 

(’84) AIR 1934 Lah 349 (350). (Execution appli- 
cation dismissed for default— Restoration appli- 
cation also dismissed — Revision from former 
does not lie as Court cannot he said to have 
acted illegally or with material irregularity.) 

(*38) AIR 1938 Cal 616 (618). (Where decree- 
holder applies to withdraw from execution pro- 
ceedings on the ground that a third party has 
acquit^ some interest in the property and it is 
rejected, no revision lies especially at the in- 
stance of the judgment-debtor who has no focus 
standi,) 

(’38) AIR 1938 Cal 793(794). (Lower Court decid- 
ing on construction of written leases that cer- 
tain tenancies are ordinary occupancy holdings 
and awarding landlord transfer-fees on that foot- 
ing under S. 65- J., Bengal Tenancy Act— Thero 
can bo no interference under S. 115.) 

(’37) AIR 1937 All 786 (787) ; I L R (1938) All 1. 
(One of several trustees not impleaded in suit — . 
Such trustee later on joined and summons issued 
to him — Trustee refusing to take summons — 
Court proceeding ex parte against him— No non- 
compliance with provisions of 0. 81 R. 2 — No 
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flMtlott'llB A plea that the Court refused to exercise jurisdiction cannot be raised along with 

HoteS iiriZ the plea that the Court acted with material irregularity in the exercise of jurisdiction.^* 
An objection to an application for revision that the lower Court had jurisdiction to 
hear and decide the matter and that it did not exercise its jurisdiction illegally or with 
material irregularity is not a preliminary objection inasmuch as such objection cannot 
be decided without going into the merits of the application for revision.** 


18. Error of law or faot. — An error of law or fact by which a Court 
assumes a jurisdiction which it has not» or declines to exercise a jurisdiction which 
it has, will come under clauses (a) and (b).^ And an error of law in the mode 
prescribed for the exercise of jurisdiction will come under clause (c). But a conclusion 
or decision arrived at in the proper exercise of jurisdiction, which is erroneous in law 
or fact is, as has been observed in Note 12 above, not a ground for revision.* In 


material irregularity in procedure followed by 
Court justifying interference in revision.) 

(»36) AIR 1936 All 476 (477). (Adjournment— 
Decision of lower Appellate Court as to whether 
there was sufficient cause for adjournment held 
not open to revision.) 

(*85) 160 Ind Cas 619 (619) :18 Nag L Jour 132 
(184). (Decision in pending suit that certain 
evidence is inadmissible— Court does not act 
illegally or with material irregularity.) 

(*34) AIR 1984 Oudh 491 (492). (Order allowing 
application to sot aside order dismissing suit for 
default — Such order to be sparingly interfered 
with.) 

(*86) AIR 1936 Nag 157 (169): I L R (1986) Nag 
73. (Where what the Court has done is only to 
decide the starting point of limitation, it has 
every power to do so and such an order is not 
revisablu.) 

(»89) AIRri939 Pat 664 (665) : 1939 Pat WN341 
(848). (Refusal to decide some issues as preliminary 
issues in suit.) 

(’36) AIR 1986 Oudh 172 (172). (No second appeal 
lies from order rejecting application for setting 
aside sale which has been confirmed — Nor can 
such appeal be treated as application for revi> 
sion, even though lower Court wrongly holds 
that time for confirmation of sale cannot be 
extended without consent of parties.) 

(’35) AIR 1986 Pat 143 (144). (Court fixing value 
of attached holding and ordering sale of part of the 
holding under 0. 21 R.17 — Order not irregular.) 

62. (’26) AIR 1926 Cal 773 (776) ; 53 Cal 679. 

63. (’85) AIR 1936 All 810 (314) : 57 All 810. 

Note 13 

1. (’85) AIR 1935 Pat 385 (888) : 14 Pat 488. (If 
a particular jurisdiction originates in some spe- 
cial law or enactment, the High Court can 
always interfere in the sense that it can construe 
the law and in accordance with that construc- 
tion compel the lower Court to exercise such 
jurisdiction or to refrain from exercising such 
jurisdiction if not warranted by law or the 
enactment in question.) 

(’87) AIR 1937 Pat 647 (661) : 16 Pat 729. (The 
decision on a question of law can be interfered 
with if in fact a question of jurisdiction does arise.) 
(’37) AIR 1937 Pat 661 (662). (Where matter of 
' jurisdiction arises High Court can interfere in a 


question of law or fact.) 

(*88) AIR 1938 Pat 22 (24) : 16 Pat 766 (FB). 
(High Court will interfere where the jurisdiction 
is divided from statute and matter is one of 
construction of statute.) 

(’36) AIR 1936 Pat 119 (121). 

2. See also the following cases : 

(’33) AIR 1983 All 86 (89). 

(’33) AIR 1933 All 667 (568). (Dismissal of appli- 
cation under 0. 88 R. 5 on an erroneous view.) 

(’84) AIR 1984 All 368 (370) : 56 All 721. 

(’34) AIR 1934 All 541 (642). 

(’34) AIR 1934 All 620 (622) (F B). (Decision on 
a question of court-fee.) 

(’34) AIR 1934 Bom 299 (300) : 68 Bom 697. 
(Small Cause Court deciding the stamp duty 
payable under a vakalatnama.) 

(’38) AIR 1933 Cal 20 (21). 

(’38) AIR 1933 Lah 940 (941). (Trial Court 
returning plaint for want of jurisdiction — Appel- 
late Court remanding case finding that trial Court 
has jurisdiction — Revision does not lie from 
appellate order.) 

(’34) AIR 1934 Lah 166 (166). (Leave to amend 
plaint refused — Decision held to bo only 
erroneous.) 

(’34) AIR 1934 Lah 280 (231). 

(’82) AIR 1932 Mad 716 (720). 

(’33) AIR 1933 Nag 107 (108) : 29 Nag L R 125 
(F D). (Order regarding sufficiency of court-fees 
is not revisable when the finding is reached with 
due care.) 

(’38) AIR 1938 Oudh 240 (241). 

(’34) AIR 1984 Pat 650 (551). (Order setting aside 
nn award.) 

(’38) AIR 1988 Sind 82 (84) : 26 Sind L R491. 

(’.33) AIR 1983 Sind 229(230,281) : 27 Sind L R 261. 

(’34) AIR 1934 Rang 280 (231). 

(’34) AIR 1934 Rang 806 (307). 

(’89) 16 Cal 749 (761) : 16 Ind App 104 (P C). 

(’26) 96 Ind Cas 838 (889) (Cal). 

(*28) 118 Ind Cas 639 (640) (Lah). 

(’29) 118 Ind Cas 141 (142) (Pat). 

(’29) 116 Ind Cas 660 (661) (Nag). 

(’86) 7 All 407 (409). 

(’85) 7 All 661 (664). 
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<*86) 1886 All W N 369 (369). (Order adding a 
party under old S. 83, 0. P. Oo^.) 

(’86) 8 All 111 (114, 116). (Failure to ezerciso 
jurisdiction vested by law.) 

(’86) 1886 All W N 67 (67). (Small Oause Court 
after inquiry and finding that it relates to 
immovable property non-suiting plaintiff.) 

(’87) 9 All 104 (105, 106). 

(’90) 1890 All W N 383 (284). (Holding that the 
particular property was not attachable under law.) 
(*98) 20 All 299 (802). (The fact that the Subor- 
dinate Judge wrongly rejected the pauper appli- 
cation on the ground that the applicant has no 
prima facie case is no ground.) 

(’03) 25 All 509 (526). 

(’04) 26 All 572 (573). 

(’05) 27 All 880 (882). 

(’05) 2 All L Jour 370 (371). (Order rejecting a 
petition for rateable distribution.) 

(’06) 28 All 84 (87). 

(’09) 31 All 88 (41). 

(’14) AIR 1914 All 125 (125). 

(’18) AIK 1918 All 186 (186). (The finding of a 
lower Court in a suit on a note executed by defen- 
dant that the defendant-executant is a minor 
but that as ho fraudulently misrepresented his 
age is liable is a mistake of law.) 

(’20) AIR 1920 All 142 (142). 

(’28) AIR 1928 All 465 (466) : 46 All 296. 

(’24) AIR 1924 All 691 (691). 

(’27) AIR 1927 All 673 (674). (Whether or not an 
award is valid.) 

(’29) AIR 1929 All 681 (685) : 61 All 957. (Error 
of judgment in accepting the proposal of sale of 
trust property by a particular person.) 

(’29) AIR 1929 All 693 (595) : 51 All 910. 

(’80) AIR 1930 All 122 (123). 

(’30) AIR 1930 All 158 (160). 

(’31) AIR 1981 All 72 (73). (Dismissal of a receiver 
appointed by lower Court in the exercise of 
discretion.) 

(*31) AIR 1931 All 425 (426). 

(’31) AIR 1931 All 667 (668). 

(’82) AIR 1932 All 879 (381). 

(’05) 80 Bom 118 (115). 

(’06) 80 Bom 625 (630). (Revision against an 
order dismissing review.) 

(’85) 11 Gal 45 (49). (Releasing in execution the 
share of a person who was no party to the suit.) 
(*88) 15 Cal 446 (449). 

(*89) 16 Cal 749 (752) ; 16 Ind App 104 (P C). 
(’92) 19 Cal 544 (661). 

(’96) 22 Cal 729 (734) : 22 Ind App 90 (P C). 
(Where decree was obtained in a personal capacity 
and not as manager, Court of Wards.) 

(’97) 24 Gal 133 (140). 

(’98) 26 Cal 74 (76). 

(’07) 11 Cal W N 857 (868). (Order for payment 
of the amount of rent decreed by instalments.) 
(’09) 3 Ind Cas 466 (467) (Cal), (firror of law in 
coming to a decision on the question of possession 
in a suit under S. 9, Specific Relief Act.) 

(’10) 6 Ind Cas 327 (881) (Cal). 

(’ll) 11 Ind Cas 126 (126) (Cal). (Summary rejec- 
tion of application to deposit decree amount to 
save tenancy.) 


(’16) AIR 1916 Cal 278 (280). 

(’16) AIR 1916 Cal 642 (644). 

(’16) AIR 1916 Cal 887 (888). 

(’17) AIR 1917 Oudh 24 (26). 

(’20) AIR 1920 Cal 76 (75). (Rent suit dismissed 
on the ground that while the holding consisted 
of two plots, only one was described in the plaint.) 
(’20) AIR 1920 Cal 71 (72). (Order staying or 
refusing stay of execution.) 

(’21) AIR 1921 Cal 749 (750). 

(’23) 66 Ind Cas 512 (513) (Cal). 

(’23) AIR 1923 Cal 280 (280). 

(’25) AIR 1925 Cal 814 (816). (Order of Court in 
accepting plaint valuation as correct in spite of 
objection.) 

(’26) AIR 1926 Cal 773 (776) : 63 Cal 679. (That 
0. 9 R. 4 docs not apply to execution procLcrlings 
is only an error of law.) 

(’27) AIR 1927 Cal 928 (929). (Lower Court 
thinking that 0. 9 R. 9 did not apply to sot 
aside a dismissal for default.) 

(’85) 1885 Pun Re No. 64, p. 134. 

(’86) 1886 Pun Re No. 111. (Lower Appellate Court 
remanding a case to a Court other than the 
Court which tried it.) 

(’90) 1890 Pun Re No. 6 p. 13. 

(’94) 1894 Pun Re No. 9 p. 26. 

(1900) 1900 Pun LR 237 (288). (Order to a bank to 
furnish copies of an account from its book under 
S. 6, Act 18 of 1891, though not proper is not 
open to revision.) 

(’02) 1902 Pun Re No. 13, p. 47. 

(’ll) 9 Ind Cas 1018 (1018) (Lah). 

(’18) 19 Ind Cas 847 (847) (Lah). 

(’16) AIR 1915 Lah 106 (105) : 1916 Pun Ro 
No. 66. (Rejection of private award intoto where 
part of award is valid and separable is at the 
most an error of law.) 

(’18) AIR 1918 Lah 334 (335) : 46 Ind Cas 189 (190). 
(’27) AIR 1927 Lah 43 (44). (Refusal to excuse 
delay under S. 5 of the Limitation Act.) 

(’27) AIR 1927 Lah 847 (847). (When leave to 
amend was given.) 

(’27) AIR 1927 Lah 862 (862). 

(’28) AIR 1928 Lah 102 (103). (Error in applying 
a proper tost to decide a question of fact.) 

(’28) AIR 1928 Lah 427 (428). (Decision whether 
a decree was passed under O. 17 R. 2 or R. 3.) 
(’29) AIR 1929 Lah 26 (27). 

(’30) AIR 1930 Lah 468 (469). (Restitution of 
property sold in execution under S. 151.) 

(’30) AIR 1930 Lah 574 (575). 

(’87) 10 Mad 51 (52). (Order refusing to amend a 
decree to bring it in conformity with judgment.) 
(’88) 11 Mad 303 (304). (Personal decree against 
adult sons is only an error but one against minor 
sons is materially irregular.) 

(’82) 16 Mad 424 (426). (Amending a decree to 
bring it in conformity with the plaint.) 

(’94) 17 Mad 371 (372). 

(’04) 27 Mad 504 (509). (Order refusing restoration 
of property sold but directing refund of excess 
money.) 

(’08) 31 Mad 458 (460). (But where the mistake 
of law is caused by the case not being properly 
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heard, (ben there will beinterferencebytheHigh 
Court on the ground of' material irregularity.) 
(*08) 18 Mad L Jour 249 (249). (That one of the 
arbitrators being a party 's pleader was insufficient 
to invalidate award.) 

(’ll) 11 Ind Cas 835 (837) (Mad). 

(’ll) 12 Ind Cas 250 (253) (Mad). (Wrong viewof 
the presumption as to consideration for pro- 
notes.) 

(’12) 16 Ind Cas 405 (406) (Mad). 

(’14) AIB 1914 Mad 141 (142). 

(’14) AIB 1914 Mad 216(217,218). (Wrongontho 
question of law relating to service of summons.) 
(’82) AIB 1982 Mad 472 (473). (Do.) 

(’85) 11 Cal 261 (268). 

(’14) AIB 1914 Mad 149 (149). (Order refusing to 
excuse delay in presenting an appeal is not open 
to revision though the appeal was as a matter of 
fact presented in time.) 

(’16) AIB 1916 Mad 887 (388, 389). 

(’17) AIB 1917 Mad 404 (405). 

(’19) AIB 1919 Mad 183 (184). (Decision dis- 
missing an application by prior vendor of portion 
of property to sot aside a sale.) 

(’22) AIB 1922 Mad 3 (4). 

(’29) AIB 1929 Mad 624 (624). 

(’30) AIB 1930 Mad 486 (488). 

(’30) AIB 1930 Mad 528 (531) ; 53 Mad 378. 
(Transfer of territorial jurisdiction — Trial of 
pending suit by Court having jurisdiction with- 
out transfer order — Irregularity is merely techni- 
cal.) 

(’81) AIB 1931 Mad 83 (90) : 54 Mad 627. 

(’16) AIB 1916 Nag 91 (92) : 11 Nag L B 99. 
(Erroneous view of the law os regards ancestral 
property of a Uiudu.) 

(’16) AIB’1916 Nag 86 (88) : 13 Nag L B 116. 
(’22) AIB 1922 Nag 128 (129). 

(’22) AIB 1922 Nag 264 (265). 

(’26) AIB 1926 Nag 472 (473). 

(’29) AIB 1929 Nag 817 (318). 

(’SO) AIB 1930 Nag 136 (136). 

(l900) 3 Ondh Cas 321 (823). (Confirming execu- 
tion sale ordered to postponed.) 

(’08) 11 Ondh Cas 238 (239). 

(’26) AIB 1926 Ondh 28 (30). 

(’26) AIB 1926 Ondh 80 (sO). (Where the Court 
below decided that the death of one of several 
arbitrators did not render the award invalid.) 
(’26) AIB 1926 Oudh 188 (184). (Defect in judg- 
ment was only due to want of experience.) 

(’29) AIB 1929 Oudh 26 (29) : 4 Luck 93. (That 
High Court would come to a difTerent conclusion 
on fact in a tietition under O. 21 B. 90.) 

(’31) AIB 1981 Oudh 408 (410). 

(’18) AIB 1918 Pat 520 (521). (Appointment of 
guardian ad litem.) 

(’19) AIB 1919 Pat 476 (477). 

(’20) AIB 1920 Pat 266 (266) : 5 Pat L Jour 268. 
(Appellate Court taking additional evidence under 
0. 41 B. 27.) 

(’22) AIB 1922 Pat 376 (377) : 1 Pat 48. 

(’24) AIB 1924 Pat 37 (88) : 2 Pat 800. (That 
notice was not served within a month of deposit 
under O. 21 B. 89.) 

(’26) AIB 1925 Pat 872 (874). (Subordinate Judge 


deciding a question following a ruling of another 
High Court.) 

(’16) AIB 1916 Lah 175 (176). (Do.) 

(’29) AIB 1929 Pat 747 (748). (Order on theques- 
tion of possession under O. 88 B. 8 based on an 
enquiry into title.) 

(’93-1900) 1898-1900 Low Bur Bui 548. 

(’01) 1 Low Bur Bui 142 (142). 

(’ll) 12 Ind Cas 855 (867) (Bang). 

(’14) AIB 1914 Low Bur 62 (63):7 Low Bur Bui 101, 
(’17) AIB 1917 Low Bur 42 (43). 

(’19) AIB 1919 Low Bur 45 (45). (Fatal defect to 
a suit not taken in the first Court but only in 
appeal.) 

(’29) AIB 1929 Bang 21 (22) : 6 Bang 667. 

(’29) AIB 1929 Bang 187 (188). 

(’29) AIB 1929 Bom 193 (199). (Court taking one 
view out of conflicting authorities.) 

(’31) AIB 1981 Bang 186 (137) : 9 Bang 71. (Do.) 
(’26) 23 Mad L W 603 (604). (Do.) 

(’82) AIB 1932 Mad 472 (478). (Do.) 

(’29) AIB 1929 Bang 270 (271). (Erroneous deci- 
sion on issue.) 

(’14) AIB 1914 Sind 141 (141) : 8 Sind L B 190. 
(’19) AIB 1919 Sind 104 (104) : 18 Sind L B 98. 
(Erroneous view as to misconduct of an arbi- 
trator.) 

(’74) 22 Snth W B 277 (277). 

(’31) 186 Ind Cas 251 (2.52) (Oudh). 

(’32) AIB 1932 All 113 (114) : 53 All 619. (Judge 
wrongly applying a ruling.) 

(’82) 8 Cal 882 (833). 

(’ 94 ) 21 Cal 799(806). (Erroneous legiil conclusion 
in petition to set aside sale.) 

(’18) AIB 1918 Cal 416 (419). 

(’I 9 ) AIB 1919 Mad 869 (870). 

(’18) AIB 1918 Nag 263 (264). 

(’24) AIB 1924 Cal 493 (495). (Court holding that 
a notice under S. 77 of the Bailways Act is not 
necessary on the facts of the case.) 

(’22) AIB 1922 All 441 (441). 

(’18) 18 Ind Cas 529 (680) : 1912 Pun Be No. 119. 
(Order passed in appeal remanding a case under 
0. 41 B. 23.) 

(’19) AIB 1919 Cal 812 (314). (Whore the lower 
Court ordered in a suit for redemption of jewels 
their production under 0. 89 B. 7.) 

(’28) AIB 1928 Lah 140 (141, 142) : 9 Lah 308. 
(’ 37 ) AIB 1987 Pat 25 (27). (Lower Appellate 
Court decreeing permanent reduction in assess- 
ment contrary to provisions of Municipal Act — 
Error of law — No interference.) 

(’85) AIB 1935 Mad 899 (401). 

(’89) AIB 1989 Lah 162 (163). 

(’85) AIB 1985 Pat 186 (188). (Decision on mat- 
ters of court-fee not affecting jurisdiction is one 
of law.) 

(’89) AIB 1989 Pat 480 (431) : 1939 Pat W N 229 
(230). (But if the order is absolutely unjustifiable 
and perverse. High Court can interfere.) 

(’86) AIB 1986 Pat 119 (121). (But if before 
assuming jurisdiction Judge determines a ques- 
tion of law or fact to determine the question of 
jurisdiction, a wrong decision in a case of this 
kind is certainly revisahle by the High Court.) 
(’87) 170 Ind Cas 125 (125) (All). 
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Jkilkrishm ’y^Vdaudiiva.Hheit Lordships of the Privy Council observed as follows : 

" The 'saoiion appliM to jniiiadiction alone, the irregular exercise, or the nou^eroise of it or 
the illegaj assumption of it. The Seotion is not diteoted against conclusions of law or fact in which 
the question of jurisdiction is not inyolved." 

Thus, an erroneous decision on a question of limitation or of res judicata is not a 
ground for revision* unless, in arriving at such conclusion, the Court has failed to consider 


K’SS) AIR 1935 Pat i48 (449). 

•(’35) AIR 1935 Pat 191 (192). 

•(’87) 167 Ind Oas 672 (672) (Pat). (Order in claim 
case based on findings of fact which are conclu- 
dve — No interference.) 

•(’86) AIR 1935 Pat 16 (17). (Decision as to whe- 
ther arbitrator’s conduct amounts to misconduct 
— No revision.) 

'(’87) AIR 1937 All 66 (69, 70) : I L R (1937) All 
817 (FB). (Decision overruling objection not 
relating to validity of award and passing decree 
in terms of award — No revision lies.) 

<’85) AIR 1935 Pat 267 (269). 

"(’85) AIR 1935 All 456(467). (Court having juris- 
diction to set aside award on proof of miscon- 
duct — No revision is competent even if Court 
took erroneous view of law.) 

'<’86) AIR 1936 All 868 (869). 

(’87) AIR 1937 All 740(742) : I LR(1987) All 918. 
•(’37) AIR 1937 All 598 (604) : I L R (1937) AU 
805 (FB). 

'(’36) 163 Ind Cas 578 (575) (Cal). (Court having 
jurisdiction to decide an Section j^tition under 
the Bengal Municipal Act, misconstruing a Sec- 
tion of the Act — No revision.) 

'(’36) AIR 1936 Cal 706 (707). 

(’38) I L R (1938) Lah 126 (126, 127). 

•(’85) AIR 1935 Lah 972 (972). 

.(’84) AIR 1934 Lah 1019 (1019). (Interforonce in 
revision sought for under S. 44, Punjab Courts 
Act.) 

.(’34) AIR 1934 Lah 825(827). (Order in review 
though wrong on merits is not revisable if Court 
liad jurisdiction.) 

‘(’35) AIR 1935 Lah 120(121). 

(’36) AIR 1935 Lah 602 (604) : 16 Lah 1090. 

•(’85) AIR 1935 Lah 951 (95l). (Court taking one 
view of law points— Another view possible— No 
question of jurisdiction — No revision lies.) 

(’36) AIR 1936 Lah 521 (523). (Where the cus- 
tody Court decided that certain person is not 
entitled to any priority, no revision is competent 
•even if the decision is erroneous in law as the 
custody Court has jurisdiction to decide such 
question. Further the petitioner has remedy to 
file a regular suit.) 

.(’88) AIR 1938 Lah 867 (358). (Error by lower 
' Court in drawing certain presumptions and oon- 
olusions is no ground for revision.) 

[See (’33) AIR 1983 Mad 697 (698, 699). (In the 
absence of objection by party Court is not bound 
suo motu to remit award under para. 14 — High 
Court will not interfere in revision with decrees 
passed on award as made.) 

(’84) AIR 1984 Mad 892 (894) : 67 Mad 808. 
(Oorteothess of decision based on Bench decisioa 
oannot be interfered with in revision by another 
Bench.)] 


ISee also (’77) 3 Cal 243 (247). 

(’33) AIR 1933 Uh 327 (328). 

(’36) AIR 1986 Pat 490 (491).] 

[But see (’38) AIR 1933 Mad 496 (496).] 

3 . (’17) AIR 1917 P C 71 (74, 76) : 40 Mad 793 : 
41 Ind App 261 (PC), 

[See also (’83) AIR 1933 Oudh 240 (241). 

(’33) AIR 1933 Oudh 584 (534). 

(’27) AIR 1927 Cal 965 (966). 

(’31) AIR 1931 Oudh 408 (410). 

(’29) 115 Ind Oas 176 (176) (Nag). 

(’82) AIR 1932 All 140 (140).] 

4 . (84) 11 Cal 6 (8): 11 Ind App 237 (PC). (Wrong 
decision on a question of res judicata.) 

(’33) AIR 1933 Lah 817 (818): 14 Lah 51. (Do.) 
(’33) AIR 1933 Mad 281 (231). (Do.) 

(’33) AIR 1983 Lah 783 (783). (Question of limi- 
tation.) 

(’33) AIR 1983 Rang 263 (263, 264). 

(’82) 137 Ind Oas 513 (513) (Lah). (Wrong applica- 
tion of S, 19, Limitation Act.) 

(’12) 15 Ind Cas 33 (83) (AU). (Wrong decision on 
a question of res judicata.) 

(’30) AIR 1930 AU 702 (704). (Question of Umita- 
tion.) 

(’86) 9 Bom 432 (434). (Do, Question of res judi- 
cata.) 

(’87) 11 Bom 488 (492). (Do.) 

(’32) AIR 1982 Bom 81 (82). (Do.) 

(’99) 1899 Pun Re No. 26, page 140. (Do.) 

(’10) 6 Ind Cas 785 (736): 1910 Pun Re Na 2. (Do), 
(’ll) 10 Ind Cas 679 (680) (Lah). (Do.) 

(’31) 32 Pun L R 130 (130). (Do.) 

(’21) AIR 1921 Oudh 54 (55) : 24 Ondh Cos 243.(Do). 
(’15) AIR 1915 Mad 907 (908). (Decision of aques- 
tion of limitation is not one of jurisdiction.) 

(’27) AIR 1927 Mod 660 (661). (Do.) 

(’20) AIR 1920 All 181 (181). (Do.) 

(’15) AIR 1915 All 54 (56). 

(’2.5) AIR 1925 AU 164 (165) : 5 L R AU (Civ) 694 
(095). 

(•12) 15 Ind Oas 647 (548) : 39 Cal 473. 

(’12) 15 Ind Cas 679 (681) (Cal). 

(’17) AIR 1917 Cal 672 (572). 

(’28) AIR 1928 Cul 189 (190). 

(’28) AIR 1928 Cal 202 (204). 

(’86) 1886 Pun Be No. 22, page 39. 

(’16) AIR 1916 Lah 209 (210). 

(’82) 33 Pun L R 380 (331). 

(’30) AIR 1980 Lah 112 (113). 

(’31) 133 Ind Cas 439 (439) (Lah). 

(’78) 1 Mad 401 (402). 

(’10) 6 Ind Oas 745 (746) (Mad). 

(’08) 4 Nag L R 184 (186). 

(’27) AIR 1927 Nag 889 (889). 

(’80) AIR 1980 Nag 88 (88). (A revision does not 
lie on the ground that burden of proving that an 
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all the necessary .matters,* or has misapprebendeid the nature of the claim, " or ;bw 
applied its mind to the question at all* Similarly, an erroneous conclusion as to the- 
admissibility or inadmissibility of evidence,* or an erroneous construction of a document, ** 


application was within time was placed on the 
wrong party.) 

(’18) AIB 1918 Pat 890 (890) : 8 Pat L Jour 876. 
(Whether a petition for the restoration of a suit 
is or is not barred.) 

(’32) AIB 1923 Pat 808 (808). 

(’34) AIB 1924 Pat 87 (88): 3 Pat 800. (Notice to 
the auction-purchaser should go within 80 da 3 r 8 
of sale in a petition under O. 21 B. 90.) 

(’86) 1886 All W N 33 (83). (Dismissal of suit as 
time-barred.) 

(’12) 14 Ind Cas S3 (68) (All). (Wrongly treating 
an application under O. 21 B. 89 as time- barred 
though money was deposited within 80 days.) 
(’26) AIB 1926 Lah 365 (866). (Appeal held barred.) 
(’39) AIB 1939 Lah 36 (27). 

(’37) AIB 1037 Oudh 615(616). (Suit dismissed as 
time-barred.) 

’88) 1888 All W N 148 (149). 

’98] 20 All 78 (79). (Suit wrongly held not barred.) 
(’37) AIB 1937 All 358 (869): 49 AU 464. (Wrongly 
allowing a time-barred application to set aside 
an ox parte decree.) 

(’12) 15 Ind Oas 679 (681) (Cal). (Where the lower 
Appellate Court held that the application under 
0. 21 B. 90 was not time-barred as the applicant 
was a minor, ovcr-looking the fiict that, when 
the sale took place, the father of the applicant 
was alive.) 

(’18) 19 Ind Cas 694 (596) (Cal). (Application to sot 
aside execution sale wrongly hold not barred.) 
(’24) AIB 1924 Lah GC6 (667). (Granting applica- 
tion nnde( 0. 9 B. 18 which was barred.) 

(’94) 17 Mad 410(415, 416). (Admitted appeals after 
they had become timo-barrod.) 

(’35) AIB 1935 Mad 836 (638) : 69 Mad 62. (Res 
judicata.) 

(’89) AIB 1939 Lah 48 (48). (Decision that suit 
was barred as res judicata.) 

’36) AIB 1986 Lah 100 (102). (Wrong decision 
on question of res judicata.) 

(’88) 40 Pun L B 461 (462). 

(’84) AIB 1934 Posh 103 (105). (Wrong decision 
on a question of limitation.) 

(’89) AIB 1939 Mad 740 (742): (1939) 2 Mad L Jour 
358 (366). (Misinterpretation of limitation law.) 
[See (’37) AIB 1937 Pat 628 (630). (It is not the 
practice of the High Court to interfere in revi- 
sion in the exorcise of dlserotion by the Court 
below under S. 5, Limitation Act, even when 
the exercise of that discretion is founded on a 
mistaken view of the law.)] 

[See however (’12) 14 Ind Cas 711(713)(Oadh). 
(Befusal to entertain an application on the 
ground of limitation ora wrongful entertaining 
of an application which Is barred by limitation 
is a good ground for interference in revision, 
the question of limitation in such cases being 
virtually one of jurisdiction.) 

5. (’07) 1907 Pun L B No. 79, page 400. 

(’06) 1906 Pun Be No, 139, page 486. 

(’06) 1806 Pun Be No. 131, page 463, 


(’80) AIB 1980 AU 477 (478). 

6 . (’18) 19 Ind Oas 6 (6) (Lah). 

7 . (’97) 1 Cal W N 67 (69). 

(’88) AIB 1988 Pat 183 (134). 

(’18) 18 Ind Cas 891 (893) (Cal). 

(’13) 18 Ind Cas 893 (392) (Col). 

(*16) AIB 1916 Cal 661 (668). (An application to- 
set aside ex parto decree.) 

(’88)- AIB 1938 Bang 87 (67). (Order without 
adjudicating on question of limitation— Inter- 
ference.) 

(’16) AIB 1916 Cal 907 (908). 

(’26) AIB 1936 Cal 444 (446). 

(’20) AIB 1920 Lah 846 (848). 

(’24) AIB 1924 Lah 603 (604). 

(’18) 19 Ind Cas 425 (426) : 9 Nag L B 36. 

(’27) AIB 1927 Mad 486 (487). 

(’24) AIB 1924 Pat 86 (86). 

(’06) 1905 Upp Bur Bui 0. P. Code 26 (37). 

(’18) AIB 1918 Low Bur 140(142) : 9 Low Bur 
Bui 71. 

(’29) AIB 1929 Bang 304 (306). 

(’12) 18 Ind Cas 21 (32) (All). 

(’86) 1886 All W N 267 (267). 

(’26) 95 Ind Cas 4 (5) (Lah). 

[See however (’17) AIB 1917 Mad 667 (667). 
(’18) AIB 1918 Mad 1173 (1178). (Where plea of 
limitation was not pressed.) 

(’25) AIB 1926 Oudh 84 (84). (Bovision lies ona- 
question of limitation.)] 

8. (’14) AIB 1914 Cal 826 (837). (Holding evi- 
dence admissible.) 

(’18) AIB 1918 Pat 607 (608). (Do.) 

(’90) 1890 All W N 234 (284). (Holding evidence 
not admissible.) 

(’99) 23 Bom 177 (179). (Do.) 

(’99) 3 Cal W N 681 (588). (Do.) 

(’06) 9 Oudh Cas 107 (108). (Do.) 

(’23) AIB 1923 Cal 823 (322). (Do.) 

(’29) AIB 1929 Pat 633 (634). (Do.) 

(’27) AIB 1937 Bom 664 (665). (Do.) 

9 . (’03) 1903 AU W N 12 (12). 

(’34) AIB 1984 All 680 (580, 681). 

(’84) AIB 1984 Lah 67 (67) : 16 Lah 306. 

(’91) 1891 Pun Be No. 60, page 807. 

(’18) AIB 1918 Cal 925 (927) : 46 Cal 619. 

(’25) AIB 1936 Pat 818 (319). 

(’28) AIB 1938 Lah 718 (718). 

(’28) AIB 1928 All 269 (269). (Question of inter- 
pretation of document capable of more than one- 
meaning.) 

(’28) AIB 1938 Lah 384 (286). 

(’89) I L B 1989 Kar 843 (842). (Question . of con- 
struction of document.) 

(’86) AIB 1986 Mad 160 (161). 

(’86) AIB 1986 Lah 971 (971). 

(See m) AIB 1987 Oudh 193 (194) : 18 Luck 
81. (Wrong construction of scheme frtuned' 
under 8. 92, 0. P. Code.)] 
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or of the Section of an Act,*** or an erroneons appreciation of evidence, “ is no ground 
for revision. Similarly, an erroneous decision as to what constitutes a material 
irregularity in setting aside an execution sale is no ground for revision.** But where a 
particular question of law has been decided in one way by a High Court or by the 
^vy Council, the failure of a subordinate Court to follow such a binding prec^ent 
is an illegal or irregular exercise of jurisdiction, with which the High Court will 
interfere.** It is not a mere error of law. 

15. Error of prooodure. — An error of procedure in the exorcise of jurisdiction 
is an irregular exercise of jurisdiction and, if the irregularity is material, may be 
interfered with in revision.* An error of procedure resulting in a failure of justice is a 
material irregularity within the meaning of clause (c).* Where a Court disposes of a 
case not raised by the parties and to which evidence hod not been directed,* or where 
it entertains a suit without the permission required therefor under Order 1 Bulo 3,* it 
commits a material irregularity in the exercise of jurisdiction. See Note 12 above for a 
full discussion. 

18. Wron^ deoiBion of lower Appellate Court as to the jurlsdiotion of 
the trial Court. — As has been seen in Notes 10 and 11 ante, whore the trial Court 


[Compare (’27) AIR 1927 Lah 44 (46). (Miscons- 
truction of pleadings is ground for revision.)] 
[But see (’86) AIR 1986 Lah 801 (802). (Whore 
a document cannot possibly bear the construc- 
tion that has been placed by the lower Court 
on it, and its interpretation is clearly wrong 
the High Court has jurisdiction to revise its 
decree.)] 

10. (’05) 82 Cal 572 (575). (Erroneous construc- 
tion of Section 47.) 

(’86) 18 Cal 90 (98). 

(’03) 30 Cal 397 (400). 

(’18) AIR 1918 Cal 896 (897). (Section 10, Car- 
riers Act.) 

(’35) 62 Cal L Jour 849 (351). (Misconstruction 
of S. 28 (2) (iii) of the Bengal Tenancy Act.) 
(’36) AIR 1986 All 449 (450). (Judge committing 
error of law in interpreting Section of Act— Ho 
does not act with material irregularity or exer- 
cise jurisdiction not vested in him.) 

(’37) AIR 1937 Mad 86 (37) ; I L R (1937) Mad 
189. 

(’ll) 8 Ind Cas 859 (859) (Mad). (Wrong inter- 
pretation of 0. 22 R. 3.) 

(’ll) 12 Ind Cas 138 (188) (Mad). (Section 87, 
Negotiable Instruments Act.) 

(’26) AIR 1926 Mad 319 (320). (Error by Court in 
construing rules for election in disposing of an 
election petition.) 

(’28) AIR 1928 Mad 199 (199). (Where it was hold 
that the result of an election had been materially 
affected by the improper rejection of some ballot 
papers.) 

(’27) 1927 Mad W N 888 (840). (Cpnstruction of 
legal provisions — Two meanings possible.) 

(’27) 1927 Mod W N 842 (848). (Eleotion rules-- 
Doubtful construction.) 

(’29) AIR 1929 Mad 257 (257). (Election rules— 
Construction of.) 

(’28) AIR 1928 Mad 983 (98i). (Section 66, Local 
Boards Act.) 


(’25) AIR 1925 Oudh 873 (374). (Article 75 of the 
Limitation Act.) 

(’24) AIR 1924 Rang 212 (213). (Misconstruing 
Section 92, Evidence Act.) 

(’21) 64 Ind Cas 563 (564) (Cal). (Erroneous cons- 
truction of the rules framed by the High Court.) 
(’28) AIR 1923 Pat 90 (91). (Rules framed by the 
High Court as regards costs of proceedings in 
subordinate Courts is no ground for revision.) 

also (’29) AIR 1929 Rang 210 (211). (Over- 
looking an elementary principle of interpreta- 
tion of statutes.)] 

11. (’19) AIR 1919 Mad 796 (797). 

(’30) AIR 1980 Mad 225 (226). 

(’22) AIR 1922 Lah 290 (290) : 3 Lah 79. 

(’08) 1908 Pun L R No. 208. 

(’10) 6 Ind Cas 429 (429) : 6 Nag L R 49. (One 
item of evidence has been given undue weight or 
misappreciatod.) 

(’94) 16 All 39 (40). 

(’99) 21 All 181 (183). 

12. (’13) 18 Ind Cas 715 (717) (Cal). 

13. (’33) AIR 1933 Mad 94 (95). 

(’37) AIR 1937 Rang 197 (198). 

Note 14 

1. (’16) AIR 1916 Mad 1164 (1164). (Order with- 
out giving opportunity to the other side to put 
forth its case.) 

(’85) AIR 1935 Bom 216 (218). (Remand in dis- 
regard of method of procedure enjoined by Code 
amounts to material irregularity.) 

(’14) AIR 1914 Cal 388 (390, 891) : 41 Cal 323 (338). 
(In this case it was held that there was no error 
of procedure to justify interference.) 

[But tee (’20) AIR 1920 Pat 567 (568) : 4 Pat 
L Jour 642. (Error of procedure held not to be 
within the S^tion.)] 

2. (’20) AIR 1920 Pat 82 (84). 

3. (’24) AIR 1924 Pat 341 (342). 

4. (’27) AIR 1927 Rang 184 (134). 


Seotion lit 
Notes 18-lt 
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9fl6ttoii!ll6 erroneoaaly thinks that it has, or that it has no jurisdiction to act in n particular 
IfotaslB^S manner or to pass a particular order, there is either an illegal assumption of jurisdiction 
or a failure to exercise the jurisdiction which it has. But suppose the order of the trial 
Court as to its own jurisdiction is appealed against and the Appellate Court either 
confirms such order or reverses it, can the lower Appellate Court itself be said to have 
exercised a jurisdiction not vested in it or to have failed to exercise a jurisdiction 
which it has or to have exercised its jurisdiction illegally or with material irregularity? 
According to the High Courts of Allahabad,^ Bombay,* Calcutta,* Madras* and Patna* 
and the Judicial Commissioner’s Court of Nagpur,* the decision of the Appellate Court 
is revisable under Section 115. There is a difference of opinion in the Lahore High 
Court’' and the Oudh Judicial Commissioner’s Court.* The High Courts of Allahabad 
and Lahore and the Judicial Commissioner’s Court of Nagpur have also held that the 
order of the Court of the first instance can itself be revised notwithstanding that it 
was appealed against.* 

16. "Hay make euoh order in the ease as it thinks lit." — When once the 
jurisdiction to revise is established, there is no limitation imposed on the power of the 
Court as to the mode of disposal.' The High Court may finally dispose of the case 
itself* or pass any other order which may satisfy the justice of the case.* What the 


Note IS 

1. (’80) AIR 1930 All 718 (717) : 63 All 76 (FB). 
(’38) AIR 1938 All 17 (18) : I L R (1938) All 40. 
(’86) 8 All 111 (118) (FB). 

(’30) AIR 1930 All 158 (160). 

(’26) AIR 1926 All 68 (61) : 48 All 168. 

The following cases are, in view of the Full 
Bench Ituling, no longer good law : 

(’98) 1898 All W N 74 (75). 

(’18) AIR 1918 All 415 (415). 

(’21) AIR <1921 All 226 (227) : 43 All 384. 

(’21) AIR 1921. All 236 (237). 

2. (’91) 15 Bom 148 (161, 152). 

(’92) 16 Bom 608 (617, 618). 

(’96) 20 Bom 50 (53). 

(’28) AIR 1928 Bom 648 (549). 

3. (’05) 82 Cal 146 (153). (1 Cal IV N 626, dis- 
sented from.) 

(’20) AIR 1920 Cal 977 (977). 

4. (’IS) AIR 1915 Mad 1223 (1229) : 18 Ind Cas 
556 (560, 565) : 39 Mad 195. 

(’16) AIR 1916 Mod 739 (739). 

(’29) AIR 1929 Mad 396 (398). 

(’30) AIR 1930 Mad 216 (216, 217). 

5. [See (’22) AIR 1922 Put 525 (526) : 1 Pat 282.)] 

6. (’32) AIR 1932 Nag 70 (71). 

(’34) AIR 1934 Nag 257 (258). 

7. (’22) AIR 1922 Lah 100 (101). (Revision lies.) 
(’23) AIR 1923 Lah 412 (413). (Do.) 

(’25) AIR 1925 Lah 174 (174). (Do.) 

(’29) AIR 1929 Lah 605 (606). (Do.) 

(’30) AIR 1930 Lah 611 (612). (Do.) 

(’84) AIR 1934 Lah 686 (687). (No revision lies.) 
(’24) AIR 1924 Lah 849 (860). (Should only he 
exorcised in exceptional cases to remedy an 
injustice.) 

(’86) 1886 PanReNo.46, p.87. (No revision lies.) 
(’ll) 9 lnd0as674(675):1911PunBeNo.4. (Do.) 
(’18) 19 Ind Oas 287 (288) (Lah). (Do.) 

(’24) AIR 1984 Lah 278 (279). (Do.) 


(’26) AIR 1926 Lah 47 (47). (Do.) 

(’29) AIR 1929 Lah 88 (84). (Do.) 

(’30) 128 Ind Cas 51 (51) (Lah). 

8. (’05) 8 Oudh Cos 257 (269). (Revision lies.) 

(’29) AIR 1929 Oudh 91 (92) ; 4 Luck 347. (Do.) 

(’26) AIR 1926 Oudh 31 (32). (Does not lie.) 

(’30) AIR 1930 Oudh 2 (8) : 4 Luck 667 (Do.) 

9. (’26) AIR 1926 All 58 (61) ; 48 All 168. 

(’34) AIR 1934 Lah 108 (108). 

(’32) AIR 1932 Nag 70 (71) : 28 Nag L R 54. 

(’74) 11 Bom II C R 194 (196). 

(’33) AIR 1983 Lah 210 (211). 

[See also (’71) 6 Mad H 0 R 360 (863). 

(’25) AIR 1926 Oudh 163 (168).] 

Note 16 

1. (’98) 1898 Pun Be No. 41, p. 141. 

2. (’98) 1898 Pun Re No. 41, p. 141. 

(’82) AIR 1932 Mad 714 (716). (Appeal entertain^ 
against a non-appcalable order — High Court in 
addition to setting aside the appellate order can 
also revise the order of the first Court if ncces* 
sary and justified.) 

(’82) AIR 1922 Pat 359 (860) : 4 Pat L lout 196. 

(’85) AIR 1936 Pesh 21 (22). (Under S. 115, O.P. 
Code, in cases where a Court below has failed to 
exercise jurisdiction vested in it, the High 
Court may pass such order as it thinks fit, and 
it is not incumbent upon the High Court to re- 
mand the case for exercise of that jurisdiction 
by the Court below.) 

(’88) AIR 1988 Oudh 107(108) : 14 Luck 18. (The 
-Chief Court has power under its revisional juris- 
diction to amend decree so os to make it con* 
form with the judgment.) 

(’81) 8 All 808 (205, 206) (FB). 

(’81) AIR 1981 Lah 748 (749). 

3. (’81) 8 All 417 (420). 

(’88) AIR 1988 Cal 659 (560). 

(’19) AIR 1919 AU 76 (78) : 42 AU 18. 



BBVISIOK 


1067 


order should be in any particular case will depend on the eircumstances of that case.* 
As a general rule, when justice has been done between the parties, the High Court will 
very rarely interfere with the findings of fact or the orders of the lower Court,* Similarly, 


(n7) AIR 1917 Mad 323 (224). (May expunge 
seditious, blasphemous, or irrelevantly scanda- 
lous or indecent remarks in the judgment.) 

(*02) 6 Cal W N 846 (848). 

(46) AIB 1916 Oudh 171 (172). (When pre- 
emption money deposited on last day was not ■ 
sent to bank in time due to mistake of Court, 
order refusing to deliver property was set aside.) 
(»86) AIR 1986 Lah 909 (910). (Time fixed by 
lower Appellate Court already expired and appeal 
dismiss^ for want of payment of court-fees — 
High Court, even then, can extend time in revi- 
sion.) 

C36) AIR 1936 Nag 140 (143) ; I L R 1936 Nag 
188. (When High Court as a Court of revision, 
under its inherent powers to remand, remands a 
case for further evidence on an issue and findings, 
retaining seisin of the case, it has no power to 
scrutinize or review the evidence. The powers of 
that Court are limited by S. 115 and all it can 
do is to determine whether the lower Court 
exercised its jurisdiction with material irregula- 
rity in arriving at the finding it did on the issue 
remanded to it for trial.) 

4 - (’08) 27 Bom 563 (574). (Where the Court, 
instead of remitting the case for a new trial, 
reversed the decree dismissing the suit and passed 
a decree for the plaintiff.) 

5. (’15) AIR 1915 All 241 (242). 

(’32) AIR 1932 Oudh 156 (158) : 7 Luck 642. 

(’94) 18 Bom 449 (452). 

•(’04) 28 Bom 458 (460). 

(’ll) 12 Ind Cas 709 (710) : 36 Bom 123. (When 
fresh documentary evidence cannot be taken by 
a collector revising a Mamlatdar’s order.) 

(’04) 8 Cal W N 621 (624). (Revision of restora- 
tion order on ex parte decree.) 

(’09) 1 Ind Cas 741 (742) : 36 Cal 189. (Order 
under old Section 108.) 

(’09) 1 Ind Cas 151 (152) (Cal). 

(’22) 66 Ind Cas 127 (128) (Cal). 

(’25) AIB 1925 Cal 1223 (1225). 

(’26) AIR 1926 Gal 245 (246). (Amendment of a 
patently wrong decree.) 

(’29) AIR 1929 Cal 78 (80) : 55 Cal 1084. (Where 
the evidence was not taken down in a manner 
provided by Order 18 but was dictated to the 
stenographer, who typed it and was later verified 
and signed by the Judge.) 

(’86) AIR 1936 Pesh 213 (214). 

(’84) AIR 1934 Pesh 103 (105), (Concurrent find- 
ings of Courts below cannot be interfered with 
in revision.) 

(’32) AIR 1932 Gal 441 (442) : 69 Gal 811. (Notice 
not taken in the proscribed way — No prejudice 
—Will not be interfered with.) 

(*01) 1901 Pun Re No. 19, p, 63. 

(’02) 1902 Pun Re No. 86, p. 135. (A Divisional 
Judge hearing an appeal which he cannot hear.) 
<’08) 1903 Pun L R No. 14, p. 44. 

^*04) 1904 Pun L R No. 78. 

(*07) 1907 Pun Re No. 125, p. 611. (Lower Gourt 


hearing on appeal triable by a superior Gourt.) 
(*10) 8 Ind Gas 733 (785) : 1911 Pun Re No. 1. 
(’ll) 11 Ind Cas 445 (446) : 1911 Pun Ro No. 93. 
(An oral acknowledgment of a debt.) 

(’ll) 9 Ind Cas 744 (745) (Lah), 

(’12) 18 Ind Cas 720 (720) (Lah). (Error on a 
technical point.) 

(’32) AIR 1982 Mad 223 (224). (Do.) 

(’13) 18 Ind Cas 251 (251) (Lah). (Objection to 
jurisdiction not raised — No failure of justice-^ 
Will not bo revised.) 

(’19) AIR 1919 Lah 297 (297). (Where a certain 
inadmissible evidence was admitted.) 

(’23) 78 Ind Cas 873 (873, 874) (Lah). 

(’26) 96 Ind Cas 822 (823) (Lah). 

(’27) AIR 1927 Lah 55 (65, 66). (No revision, as 
petitioner had acquiesced in the order setting 
aside the ex parte decree.) 

(’29) AIR 1929 Lah 777 (777). (Surety claiming 
discharge in revision on ground of dismissal of 
suit against principal— Revision not competent.) 
(’32) AIR 1932 Lah 305 (306). 

(’98) 8 Mad L Jour 149 (151). (When small cause 
was tried in ordinary way and also in appeal 
without objection.) 

(*14) AIR 1914 Mad 298 (298). (Refusing to amend 
a plaint at a late stage.) 

(’15) AIR 1915 Mad 335 (335). (Now defendants 
added — Plaint not amended — Defendants not 
prejudiced.) 

(’16) AIR 1916 Mad 882 (882) : 39 Mad 882. 
(Extending time for payment of mortgage money.) 
(’18) AIR 1918 Mad 1060 (1062). (Land acquisi- 
tion Judge reviewing an order passed by him 
under the Land Acqui.sition Act though without 
power.) 

(’22) AIR 1922 Mad 63 (65). 

(’24) AIR 1924 Mad 586 (586). (Where Section 151 
was applied for Section 47 but the order was 
just.) 

(’26) AIR 1926 Mad 1059 (1060). (Where lower 
Court granted extension of time allowed by the 
decree from 2 to 6 months, applying Sections 148 
and 151 though none of the provisions applied.) 
(’27) AIR 1927 Mad 1009 (1009). (Order as to 
costs acquiesced in cannot bo challenged in revi- 
sion.) 

(’29) AIR 1929 Mad 790 (791). (Plaint with defec- 
tive or no signature, filed with plaintiff’s know- 
ledge.) 

(*24) AIR 1924 Nag 293 (294). (Where execution 
sale was held only 29 days after the proclama- 
tion.) 

(’22) AIR 1922 Pat 315 (316) ; 1 Pat 68. (Though 
the order passed by the Gourt below was passed 
on an invalid reference to the Civil Gourt by the 
Land Registration Deputy Collector under Sec- 
tion 55 of the Land Registration Act (VII B. C. 
of 1876.) 

(’25) AIR 1925 Pat 36 (37) : 3 Pat 778. (Lower 
Court’s order under Section 151, G. P. G., 
passed without jurisdiction setting aside its own 
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•MtlOllijllS vihete the interference is likely to work not in the interest of justice but rather againsk 
HotMllMT it, the High Oourt will not interfere * Where, however, a particular order creates- 
an anomalous position^ or leaves the matter in a muddle,^ the High Court will set it 
aside in revision. Thus, while a Small Cause Judge returned a plaint which had beea 
returned by the Munsif to be presented before the former and the Munsif adhered 
to his previous order, the High Court is entitled to make such an order as would 
enable the plaintiff to have his action tried.^ But a party who, by his conduct creates 
a particular position, cannot, in revision, seek to set it aside.^^’ 

16a. Nature of order made in reYleion against a decree. — An order passed 
in revision from a decree is a decree as much as an appellate decree.^ 

But, an order dismissing a petition for revision does not substitute a decree of 
the revisional Court for that of the Court below. When a revising Court refuses to- 
exercise its power of revision, it does not confirm any decree but merely declines to- 
interfere, leaving the decree of the Court below intact as the decree of that Court.^ 

17. Laohes in making the application. — Applications in revision are not- 
governed by any law of limitation.^ Bevision is a purely discretionary remedy. It is a 


decroo is not rovisablo where the decree would 
have been successfully avoided in review.) 

(’2G) AIR 1926 Pat 218 (222) : 5 Pat 86 (FB). 
(Bostoration though 0. 9 B. 4 did not apply.) 

(*29) AIR 1929 Rang 198 (200). (Appellate Court 
though without power deciding rightly a case 
under S. 78, 0. P. Code.) 

(18) 24IndGas881(881) : 7SindLR186. (Where 
a Court allowed interest to a party when the 
merits of the case did not entitle him to interest, 
and the Court, on an application under Sec- 
tion 162, C. P. Code, modinod its judgment by 
disallowing such interest.) 

(14) AIR 1914 Sind 61 (62): 8 Sind L R 327 . ( Whero 

S. 151 was applied to rectify a mistake of the 
Court and to restore an execution petition, it 
will not be interfered with.) 

[See (’82) AIR 1982 Mad 157 (158). (Revision 
against order disallowing objections to award 
— Mere illegality is not enough, but there must 
be some harm resulting from such illegality.) 
(’20) AIR 1920 All 112 (115) : 42 All 626. (Order 
setting aside an order rejecting an appeal for 
failure of the appellant to give security lor 
costs.) 

(’25) AIR 1925 All 51 (52). (When a suit was 
disposed of as a small cause without objection.)] 

6. (’30) AIR 1980 Lah 417 (418). (Order extend- 
ing time under S. 5, Limitation Act for a peti- 
tion under S. 9, Provincial Insolvency Act.) 

(’88) AIR 1988 All 154 (155). (Application under 

O. 1 R. 8 held to be mala fide and hence dis- 
missed — Held order should not be interfered 
with.) 

(’26) AIR 1925 All 264 (266). 

(’98) 28 Bom 458 (460). 

(’ll) 12 Ind Cas 903 (908) (Low Bur). 

(’81) AIR 1981 Gal 425 (427). 

(’05) 1905 Pun L R No. 109. (Ex parte decree set 
aside in 80 days after date of order.) 

(’08) 81 Mad 414 (415). 

(’14) AIR 1914 Mad 159 (160). (Where a petition 


under 8. 195, Criminal Procedure Code was- 
wrongly dismis^ for default and subsequently 
restored.) 

(’28) AIR 1928 Mad 559 (560). (Amendment of 
plaint to bring case within the Court’s pecuniary 
jurisdiction at late stage allowed though irre- 
gular.) 

(’25) AIR 1925 Pat 158 (154). (Where S. 148 was. 
applied to extend time to a conditional order for 
payment of costs though it did not apply.) 

(’30) AIR 1930 Pat 279 (280). 

(’21) AIR 1921 Oudh 168 (169). 

(’88) AIR 1988 Pat 447 (449). (The High Court 
under S. 115, C, P. Code, ought not obviously to 
interfere in revision so as to restore an order 
which itself is without jurisdiction, or founded 
on irregularity in the exercise of jurisdiction, 
although the order under revision is one with- 
out jurisdiction.) 

7. (’27) AIR 1927 Lah 485 (489) : 8 Lah 617. 
(’88) AIR 1938 Bom 245 (250). (Two appeals and 

one revision in cases disposed of by one judg- 
ment— Decision of lower Court held to be wrong, 
in appeals — Revision should also be allowed.) 

8 . (’25) AIR 1926 All 202 (202). 

(’82) AIR 1982 Bom 210 (218). 

9. (’22) AIR 1922 Pat 368 (869). 

(’34) AIR 1934 Nag 257 (256). 

10. (’86) 9 Mad 451 (452). 

(’04) 28 Bom 264 (274, 275). 

Note 16a 

1. (’84) AIR 1984 All 184 (185): 56 All 608. (In- 
the Allahabad High Court a decree is invariably 
prepared in such cases.) 

2. (’85) AIR 1985 Pesh 91 (92). 

Note 17 

1. (’83) AIR 1988 Pesh 51 (52). 

[See (’86) AIR 1986 Sind 172 (178) : 80 Sind 
L R 271. (The period of ninety days provided 
by the Rules of the Sind Court in case of a- 
revision application is subject to the Higb 
Court’s diMretion.)] 
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privilege and not a right and oorresponds .to the remedies in England known as 
certiorari and mandamus. The invariable. rule in all these cases is that the party 
aggrieved must come to the Gourt at the earliest possible moment. When, therefore, 
there has been a great and unexplained delay or laches in making the application, the 
Court will refuse to interfere.* Where, however, the petitioner is not to bo blamed for 
the delay* or where there are exceptional circumstances^ the High Court will not refuse 
to exercise its powers under the Section. Thus, when the petitioner failed in his 
attempt to set aside an ex parte decree and then filed a suit to vacate the same for 
want of jurisdiction but the Court held that the relief could not be granted, and then 
a revision was preferred to the High Court, the circumstances were held sufficient to 
explain the delay in applying for revision.* The practice of the High Gourt of Patna is 
to entertain applications in revision only if they are filed within three months of tho 
date of tho order sought to bo revised.® 


18. Application in revision treated as appeal. — Where an application for 
revision is filed in a case in which an appeal lies, tho Gourt may treat tho petition as 
an appeal, provided tho same was filed within the time prescribed for filing tho appeaP 


2. (*17) AIR 1917 All 215 (215). (Whoro the 
order complained of was passed very early and 
the applicant took part in the proceedings and 
lost and then came in revision to set aside the 
same.) 

•(’38) AIR 1938 All 98 (100) : I LR (1938) All 148. 
(Nine months.) 

(’36) AIR 1936 Oudh 185 (187) : 12 Luck 52. 
(Interference in revision being discreiioiiary the 
practice of the Chief Court is to refuse to entertain 
applications for revision if they are made too 
late and to demand an explanation from tho 
applicant for tho delay in case the application 
is made more than ninety days after tho passing 
of the order.) 

'(’35) AIR 1935 Lah 120 (121). (Considerable delay 
in filing a petition is not in itself a sufficient 
ground for rejecting the petition where once it 
has been admitted to hearing.) 

•(’33) AIR 1938 Lah 176 (176). (Delay of one year.) 
(’69) 1 N W P IT 0 R 271 (272). 

<’82) 4 All 154 (154). (Application made after 17 
months against order setting aside an execution 
sale.) 

<’10) 8 Ind Cas 529 (529)(A11). (Delay of five and 
half months.) 

<’26) AIR 1926 All 228 (228, 229). (7 months.) 
(*88) 7 Bom 341 (372). 

(’74) 22 Suth W R 522 (523). 

(’78) 2 Cal L Rep 545 (547). 

(’76) 1876 Pun Re No. 60, p. 92. (Right and half 
months.) 

(’90) 1890 Pun Re No. 34, p. 92. 

(’ll) 10 Ind Cas 129 (180) (Lah). (Two months.) 
(’ll) 10 Ind Cas 183 (186) (Lah). (Preliminary 
order unchallenged till after the enquiry had been 
made and final order passed.) 

(’13) 18 Ind Cas 795 (795) (Lah). (17 months’ 
delay.) 

(’14) AIR 1914 Lah 249 (250) : 1914 Pun Re No. 
26. (One year.) 

(’ll) 12 Ind Gas 169 (170) (Mad). 

(’14) AIR 1914 Mad 299 (299). (8 Months from 


date of order and after an inexcusable delay of 
5 months.) 

(’18) AIR 1918 Oudh 116 (117). (Where a plaint 
was returned by the Court of first instance for 
presentation to tho proper Court and tho plain- 
tiff delayed long after the order of return and 
also after the lower Appellate Court’s order.) 
(’21) AIR 1021 Oudh 141 (142); 24 Oudh Cas 282. 
’28) AIR 1928 Oudh 272 (272). (One year.) 

’25) AIR 1925 Oudh 608 (608). (Three years of 
unexplained delay.) 

(’30) AIR 1930 Oudh 496 (496). 

[See nlsn (1900) 1900 Pun L R No. 7. (Extreme 
remissness of petitioner.)] 

3. (’84) 6 All 125 (126). 

(’36) AIR 1936 Oudh 185 (187) : 12 Luck 62. (If 
the applicant was not a party to any of the 
orders which ho seeks to revise and they were 
all passed behind his back and without notice 
to him, the delay on tho part of the applicant 
should be condoned.) 

(’28) AIR 1928 Mad 528 (530) : 61 Mad 672. 

4. (’15) AIR 1915 Cal 290. (291). 

(’22) AIR 1922 Mad 63 (64). 

(’69) 11 Suth W R 56 (57). 

[See also (’30) AIR 1930 Oudh 496 (496).] 

5. (’29) AIR 1929 Oudh 383 (383). 

6 . (’33) AIR 1933 Pat 682 (682). 

Note 18 

1 . (’98) 26 Cal 757 (778) (P B). (Suit to file an 
award which was rejected on objection by oppo- 
site party on the ground that there was no refer- 
ence at all to arbitration.) 

’32) AIR 1982 Bom 77 (78). 

’84) AIR 1934 Pat 281 (282). 

’ll) 10 Ind 0.18 51 (63) (Cal). (Order setting aside 
a sale under 0. 21 R. 89.) 

(’ll) 10 Ind Cas 642 (643) (Cal), (\yherethe lower 
Court wrongly refused to entertain an appeal as 
being barred by limitation.) 

(’16) AIR 1916 Cal 268 (271). 

(’84) 7 Mad 666 (666); (Application presented as 
an appeal — But amended and received as an 
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and provided the proper eourt- fee is peid.^ In cases where the time for filing the 
appeal had expired on the date when the revision was converted into an appeal, the 
Court has ample jurisdiction to excuse the delay under Section 5 of the Limitation 
Act.^ If a revision is treated as a second appeal ex parte^ the respondents are not 
precluded from showing that no second appeal lay.^ 

19. Appeal treated as an application in revision. — In cases where no 
appeal lies but an appeal is wrongly preferred, the Court has a very wide discretion to 
allow the appeal to be treated as a petition for revision, where the conditions of 
Section 115 are satisfied.^ 


application under this Section — But ultimately 
held that an appeal lay and therefore treated as 
an appeal.) 

(’19) AIR 1919 Mad 358 (358). 

(’25) AIR 1925 Pat 16 (17) : 3 Pat 344. 

(’15) 29 Ind Cas 678 (678). (U P B R). 

(’17) AIR 1917 Upp Bur 9 (10) : 2 Upp Bur Rul 
106. (Second appeal.) 

(’27)A1R1927 All 120(120): 49 A11178. (Appealad- 
mitted as revision can again be treated as appeal.) 

2. (1900) 23 Mad 101 (104). 

(See also (’27) AIR 1927 Gal 581 (584).] 

3. (’18) AIR 1918 Lah 67 (68) : 1917 Pun Be Mo. 
95. (On the facts of this case extension of time 
under S. 5, Limitation Act was not granted.) 

(’20) AIR 1920 Lah 450 (461). ('The facts were so 
peculiar and the order of the Court below was so 
manifestly unjust, that the Chief Court extended 
the time under Sec. 6 of the Limitation Act.) 
(’22) AIR 1922 Lah 238 (234) : 2 Lah 1. (Period 
cannot bo extended where no sufQcient cause 
has been shown.) 

4. (’94) 1894 Pun Be No. 80, page 274. 

* Note 19 

1. (’92) 6 G P L R 81 (82). 

(’84) AIR 1934 Bom 252 (253) ; 58 Bom 485. 
(Appeal against order refusing stay under 0. 41 
B. 6 (2) treated aa revision.) 

(’33) AIR 1933 Cal 496 (497). (Order of remand 
under 0.41 R. 25 is not appealable — Appeal can 
be treated as revision.) 

(’32) AIR 1932 Lah 538 (639). (Appeal filed 
against a non-appoalable order of remand.) 

(’83) AIR 1933 Lah 73 (74). 

(’83) AIR 1933 Lah 185 (186). (Conditions of 
Section not satisfied — Appeal not treated as 
revision.) 

(’88) AIR 1988 Lah 421 (421). 

(’34) AIR 1934 Lah 198 (198). (Second appral 
against an appellate order under the Provincial 
Insolvency Act treated as revision.) 

(’33) AIR 1933 Mad 152 (153) : 56 Mad 458. 

(’82) AIR 1982 Oudh 61 (62). (Appellate order by 
District Court under Sec. 76 of the Provincial 
Insolvency Act — Second Appeal to High Court 
treated os revision.) 

(’38) AIR 1988 Pesh 46 (46). (Appe^ not main, 
tainable — Question of jurisdiction raised — 
Appeal can be converted into revision.) 

(’04) 26 All 868 (861). 

(’05) 27 All 880 (881). 

(’06) 1900 All W N 68 (69). 

(’06) 1906 All W N 62 (68). 


(’27) AIR 1927 All 663 (563) : 49 All 812. 

(’04) 28 Bom 468 (460). (Second appeal against 
an order raising an attachment.) 

(’09) 4 Ind Cas 830 (881) : 84 Bom 171. (Second 
appeal against a decree of a small cause nature.) 
(’ll) 12 Ind Cas 687 (687) : 86 Bom 105. 

(’80) 6 Cal L Rep 234 (236). (Appeal against order 
allowing an appeal in a case in which no appeal 
lay.) 

(’02) 6 Cal W N 614 (615). 

(’02) 29 Cal W N 644 (646). 

(’06) 82 Gal 518 (626). 

(’ll) 88 Cal 421 (424). 

(’21) AIR 1921 Cal 880 (881). (Appeal against 
appellate order dismissing an appeal on the 
ground that no appeal lay.) 

(’20) AIR 1920 Cal 797 (797). 

(’23) AIR 1928 Cal 612 (614). 

(’24) AIR 1924 Cal 487 (490). (Appeal heard and 
disposed of without jurisdiction.) 

(’27) AIR 1927 Cal 850 (853) : 59 Cal 219. 

(’16) AIR 1915 Lah 100 (101). (S^ond appeal 
treated as revision when a ruling has been mis- 
applied.) 

(’85) 8 Mod 192 (195). (Appeal against an appel- 
late decree by a party to a suit who did not 
appeal against the original decree.) 

(’07) 17 Mad L Jour 199 (200). 

(’14) AIR 1914 Mad 676 (676) ; 21 Ind Cas 308 
(310) : 38 Mad 266. 

(’16) AIR 1916 Mad 876 (378) : 89 Mad 693. 
(Uvon if presented out of time.) 

(’12) 16 Ind Cas 867 (368) (Mad). (Appeal against 
an orderof remand not passed underO.41R.23.) 
(’18) AIR 1918 Mad 409 (410). 

(’18) AIR 1918 Mad 191 (198) : 41 Mad 654. 
(When the issue is one of jurisdiction.) 

(’19) AIR 1919 Mad 949 (950). 

(’21) AIR 1921 Mad 612 (614). 

(’26) AIR 1926 Mad 569 (565) : 49 Mod 680. 

(’29) AIR 1929 Mad 206 (207 , 208). 

(’07) 3 Nag LB 86 (87). 

(’16) 34 Ind Cas 689 (689) (Oudh). 

(’17) AIR 1917 Oudh 49 (60). 

’26) AIR 1926 Nag 188 (186). 

’26) AIR 1926 Nag 66 (66). (Appeal cannot be 
converted into revision long after the expiry of 
limitation for a revl,ion.)i 
(’14) 26 Ind Cas 988(984) : 7 Low Bur Rul 188. 
(’24) AIR 1924 Bang 177 (178) : 1 Bang 666. 
(An order of remand directing farther evidence 
to be taken not under 0. 41 B. 28.) 
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20. ReTirion In oases of disoretlonavy and final orders. — Where the 
lower Oourt passes an order in the exercise of its discretion, the High Court will not 
interfere with it in revision.^ An improper or wrong exercise of discretion is not a 


(’26) AIR 1926 Bang 206 (206) : 4 Bang 221. 

(’86) AIB 1986 Lah 801 (808). 

(’86) AIR 1936 Lah 88 (84). 

(’85) AIB 1985 Mad 842 (847) : 58 Mad 972 (FB). 

(’88) AIB 1988 Nag 122 (126) : I L B (1938) Nag 
106 (P B). 

(’89) AIB 1989 AU 34 (85). 

(’86) AIB 1935 Pat 456 (467). (Appeal may be 
treated as revision even if no appeal lies to set 
right lower Court having altered character of suit.) 

(’35) AIR 1935 Lah IGl (IGic). (Appellate Court 
setting aside lower Court’s order and remanding 
suit to lower Court with issue re- framed with 
directions to take additional evidence if required 
— Order is illegal and is not appealable — But 
High Court can treat appeal as revision and set 
it aside in exorcise of revisional power.) 

('3G) AIR 193G Lah 33 (35). 

[See (’89) I L R (1939) Kar 342 (344). (Section 115, 
C.P.C., was only intended to relate to ques- 
tions of jurisdiction and not to questions of 
law or construction of document, or a wrong 
decision by a Judge. These are not matters 
affecting jurisdiction and cannot constitute 
sufficient grounds for treating an appeal as an 
application in revision, when an appeal is 
expressly prohibited by law. S. 115 is intended 
only to supplement the Code in relation to 
matters on which the Code is silent, and not 
provide the parties with a right of second appeal.) 
(’36) AIR 1936 Oudh 172 (172). (No second appeal 
lies for setting aside a sale which has been 
confirmed — Nor can such appeal bo treated as 
revision though lower Court wrongly holds 
that time for confirmation cannot bo extended 
without consent of parties.) 

(’35) AIR 1936 Pat 177 (178). (It would not bo 
proper to utilize the power of the Court in 
revision in order to entertain an appeal when 
an appeal is expressly prohibited by 0. P. C. 
or where the appeal has long been barred by 
limitation.}] 

[See also (’36) AIR 1936 Lah 301 (304). (Where 
a person pays court- fees into Court at the time 
of presenting an appeal which is incompetent 
and the appeal is converted into a revision 
petition, court-fees can be refunded to the 
petitioner.) 

(’37) AIR 1937 Nag 385 (386) : I L R (1938) Nag 
395. (Whore the Court discharges a defendant 
without his specifically asking for the same 
and without giving the plaintiff an opportunity 
to state his case and such order is set aside on 
review, the defendant has no right of appeal 
from such order as the status quo is restored 
and even if the appeal is treated as a revision 
application, it will bo premature.) 

(’81) 0 Cal L Rep 86 (89). 

(’81) 7 Cal 830 (838). 

(*26) AIR 1925 Oudh 622 (628) : 29 Oudh Cas 86.] 


Note 20 

1. (’33) AIR 1933 All 86 (90). (Grant of injunc- 
tion in the exerciseof discretion after considering 
balance of convenience — Discretion should not 
bo interfered with in revision.) 

(’38) AIR 1933 All 106 (107) : 54 All 1048. 

(*33) AIR 1933 All 311 (311, 312). (Order as to 
costs.) 

(’32) AIR 1932 Cal 576 (579). 

(’32) AIR 1932 Cal 831 (832). 

(’33) AIR 1933 Cal 786 (787). (Question of into, 
rest.) 

(’34) AIR 1934 Cal 102 (103). (In this case an 
order refusing amendment of plaint was set 
aside in revision in the circumstances of the 
case.) 

(’33) AIR 1933 Lah 1007 (1007). (Judge using 
discretion in refusing to refer matter to arbitra- 
tion— High Court will not interfere.) 

(’33) 1933 Mad W N 648 (649). (Applictation for 
issue of commission refused as l)oing too late 
— High Court will not interfere with order.) 

(’34) AIR 1934 Mad 337 (342) : 57 Mad 892. 
(Enquiry under 0. 22 R. 10 in the exercise of 
discretion.) 

(’33) AIR 1933 Oudh 425 (426). (Court is not 
bound but has discretion to amend decree — 
High Court will not interfere unless exercise of 
discretion is obviously wrong or unjust.) 

(’33) AIR 1933 Pat 239 (241). 

(’32) 137 Ind Cas 513 (513) : 33 Pun L R 33a 
(331). (Discretionary order — Permission to ad- 
duce additional evidence under 0. 41 R. 27.) 
(’82) 1882 All W N 118 (118). (Disallowing into- 
rest.) 

(’01) 1901 Pun Re No. 65, p. 175. (Do.) 

(’21) 63 Ind Cas 230 (230) (All). (Order setting, 
aside an abatement.) 

("12) 16 Ind Cas 404 (404) (All). (Permission ta 
amend the plaint by substituting a new genea- 
logical table for that given already.) 

(’25) AIR 1925 AU 218 (218). (Granting instal- 
ment decree.) 

(’26) AIR 1926 All 142 (143) : 48 All 199. (Order 
restoring suit on condition of payment of costs.^ 
(’31) AIR 1931 All 765 (766). 

(’84) 8 Bom 264 (268). ( Collector when granting 
a certificate under S. 10 of the Bombay Heredi- 
tary Offices Act, 2 of 1874.) 

(*94) 18 Bom 61 (64), (Transfer of execution pro- 
ceedings under a decree from one subordinate 
Court to another.) 

(’94) 18 Bom 847 (348). (Special Judge under 
Dekkhan Agriculturists’ Belief Act setting aside 
decree of Sub- Judge.) 

(’95) 19 Bom 116 (119) (FB). (Sp^ial Judge under 
Bombay Act 17 of 1879 exercising his discre- 
tion and granting a rehearing.) 
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(’95) 10 Bom 286 (288). (Special Judge u^der 
Dekkhan Agriculturists* Relief Act setting aside 
Sub-Judge's decree on facts.) 

*96) 19 Bom 675 (678). 

’95) 19 Bom 790 (795, 796). (Order granting a 
succession certidcate on applicant's furnishing 
security.) 

(’98) 22 Bom 520 (524). 

(’82) AIR 1982 Bom 228 (280). 

(’09) 4 Ind Gas 116 (118) (Gal). (Where the wit- 
nesses to a claim are same, allowing them to 
proceed with two suits together.) 

(’12) 17 Ind Gas 861 (862) (Gal). (When plaintiff 
filed a suit in ejectment and applied for a tem- 
porary injunction and the Gourt ordered defen- 
dant to furnish security.) 

(’16) AIR 1916 Pat 268 (269) : 1 Pat L Jour 92. 
(Where a Gourt extended time in a pre-emption 
suit for depositing money under S. 148, Givil 
Procedure Gode.) 

(’19) AIR 1919 Gal 979 (980). (Restoration of a 
dismissed suit for default in the ends of justice.) 
(’19) AIR 1919 Gal 828 (824, 325). (Order allow- 
ing substitution of parties under 0. 22 B. 10.) 
(’19) AIR 1919 Cal 234 (284). (Fixing rent under 
S. 105, Bengal Tenancy Act.) 

(’23) AIR 1923 Lah 506 (508). (Decision that no 
grounds existed for exercise of inherent power.) 
(’22) 64 Ind Gas 563 (564) (Gal). (Rejection of an 
application under 0. 1 R. 10.) 

(’22) 67 Ind Gas 252 (253) (Gal). (Refusal to ad- 
mit additional evidence in appeal.) 

(’28) AIR 1928 Cal 421 (423) : 55 Gal 748. (Issue 
of a commission under Order 26.) 

(’02) 5 Oudh Gas 151 (152). 

(’80) AIR 1980 Gal 426 (428). (Admitting appeal 
out of time under B. 5, Limitation Act.) 

(’14) AIR 1914 Lah 9 (11): 20 Ind Gas 208 (205): 
1914 Pun Ke No. 10. (Dismissal of an applica- 
tion for restitution and failing to act under 
Section 151.) 

(’16) AIR 1916 Mad 1220 (1221) : 39 Mad 235 
(PB). 

(’83) 6 Mad 227 (228). (Junior widow impleaded 
in an execution petition by senior widow.) 

(’84) 7 Mad 584 (586). (Admitting appeal out of 
time.) 

(’87) 10 Mad 98 (100). (Refusing leave under S. 18 
of the Act, 20 of 1868, Religious Endowments 
Act.) 

(’06) IG Mad L Jour 526 (528). 

(’07) 30 Mad 274 (276). (Restoration of suit dis- 
missed for default.) 

(’09) 4 Ind Gas 1130 (1130) (Mad). (Setting aright 
of a wrong order.) 

(’10) 5 Ind Gas 291 (291) : 33 Mad 412. 

(’14) AIR 1914 Mad 149 (149). (Order refusing to 
excuse delay in presentation of an appeal.) 

(’19) AIR 1919 Mad 479 (481). (Refusing to ex- 
tend time for setting aside an abatement.) 

(’22) AIR 1922 Mad 198 (193). (When delay is 
excused under S. 5, Limitation Act, in admit- 
ting an appeal.) 

(’26) AIR 1926 Mad 591 (592). 

(’28) 118 Ind Gas 818 (318) (Mad). (Where the 
Gourt amended an issue at a late stage but 


before panning of a decree.) 

(’29) AIRl^l Mad 192 (198). (Allowing exami- 
nation of witness on commission.) 

(’80) AIR 1980 Mad 72 (74). (Order as to costs.) 
(’81) AIR 1981 Mad 10 (11). (Granting extension 
of time for discharge under 8. 48, Provincial 
Insolvency Act.) 

(’14) AIR 1914 Nag 60 (62) : 10 Nag L R 189. 
(Refusing to extend time spent in obtaining 
copies.) 

(’20) AIR 1920 Nag 149 (149). (Grant of adjourn- 
ment on payment of costs.) 

(’26) AIR 1926 Nag 156(157). (Court’s discretion 
for extending time for payment of deficient court- 
fee.) 

(’27) AIR 1927 Nag 253 (255). (Application for 
appointment of curator.) 

(’29) AIR 1929 Nag 288 (288). (Allowing secon- 
dary evidence of a lost document.) 

(’28) 111 Ind Gas 141 (142) (Nag). (An order 
passed under 0. 1 R. 10, G. P. Code.) 

(’24) AIR 1924 Oudh 848 (849). (Fixing of high 
fee of commissioner.) 

(’25) AIR 1925 Oudh 148 (148). (Appellate Gourt 
excusing delay in filing appeal.) 

(’31) AIR 1981 Oudh 408 (409). (Discretion in 
the appointment of a person as mutwalli.) 

(’18) AIR 1918 Pat 520 (521). (Appointment of a 
pl^er as a guardian for the suit.) 

(’26) AIR 1926 Oudh 160(160). (Question of suffi- 
ciency of security.) 

(’28) 108 Ind Gas 804 (804) (Pat). (Exercise of 
inherent jurisdiction.) 

(’17) AIR 1917 Low Bur 81 (31). (Compensation 
in breaches of contracts of service.) 

(’14) AIR 1914 Sind 105 (107) : 8 Sind L R 275. 
(Grant of adjournments.) 

(”81) 3 All 608 (509). (Order granting or with- 
holding sanction to prosecute by Civil Court.) 
(’36) AIR 1936 Lah 904 (905). (Refusal to stay 
suit under S. 19, Arbitration Act, in exercise of 
discretion— No interference.) 

(’36) AIR 1936 Lah 140 (140). 

(’34) 35 Pun L R 374 (374). (Discretion under 
S. 5, Limitation Act.) 

(’85) 158 Ind Gas 259 (259) (Lah). (Rejection of 
application for extension of time under S. 5, 
Limitation Act.) 

’85) AIR 1985 Cal 102 (107). 

’34) AIR 1984 Cal 780 (781). (Exercise of in- 
herent power.) 

(’35) AIR 1985 All 49 (49). (Court considering 
matter judicially and refusing to exorcise dis- 
cretion under S. 151 — S. 115 does not apply 
—No question of jurisdiction arises.) 

(’86) AIR 1936 Pesh 97 (99). (Lower Court exer- 
cising discretion vested in it by S. 5, Limitation 
Act— High Court will not interfere.) 

(’85) AIR 1935 Pesh 182 (185). (One Court noti- 
fying to another a complicated situation and 
suggesting that proceedings in the other Court 
may be stayed — Other Court should give 
weight to such suggestion and give reasons for 
refusing to comply with such request — That is 
matter of Court’s discretion and High Court is 
reluctant to interfere with such discretion*) 
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ground for interference.* But when the discretion is exercised ^perversely so as to cause 
furious prejudice to a particular party, the High Court will be justified in interfering 
with it.* It was held in the undermentioned case^ that the Judge's order as to whether 
^ ballot paper is valid or not, is final under Buie 12 of the rules for the decision of 
•disputes relating to election to local bodies, and cannot bo interfered with in revision. 
But where the revisional power is not distinctly barred by any specific provision, it 


remains.* 

’88) AIR 1938 Mad 979 (980): ILR (1938) MadSlT. 
*36) AIR 1935 Nag 68 (68). (Parties to mortgage 
— Person claiming paramount title may be joined 
as a party to a mortgage suit if just and con- 
venient — High Court should not interfere 
under Section 115.) 

(*88) AIR 1938 Mad 347 (348): ILR (1938) Mad 
667 (FB). (Court thinking that guardian acted 
properly throughout — It has full discretion to 
discharge him and his order cannot be chal- 
lenged in revision.) 

•(’37) AIR 1937 Pat 38 (39). (Judge in exercise of 
his discretion rejecting application to be added 
as intervenor of person depositing landlord’s foe 
under Sec. 26 (O), Bihar Tenancy Act — High 
Court in revision will not interfere.) 

X’37) AIR 1937 Pat 628 (530). (Even when such 
exercise is founded on a mistaken view of the 
law.) 

•(’39) AIR 1939 Lah 170 (171). (Court accepting 
security in exercise of its discretion — No mate- 
rial irregularity — No revision lies against order 
^accepting security.) 

[See (’37) AIR 1937 Lah 206 (207). (Obiter^ 
Order refusing to stay under S. 19, Arbitration 
Act — No appeal lies but revision is entcrtain- 
able.) 

(’33) AIR 1933 All 343 (344). (Order restraining 
returning oUicer from holding election.)] 
also (’91) 15 Bom 180 (182). (SpecialJudge 
under Bombay Act 17 of 1879 exorcising 
his discretion in setting aside the decree of a 
subordinate Judge.)] 

2. (’23) AIR 1923 Mad 690(692). (Refusal to add 
parties.) 

(’28) 113 Ind Cas 313 (313) (Mad). (Amendment 
of issue at a late stage.) 

(’16) AIR 1916 Mad 384 (385). (Bare failure to 
exercise discretion as regards costs.) 

(’26) AIR 1926 Cal 1112 (1113). (Amendment of 
pleading.) 

•(’31) AIR 1931 Lah 672 (672). (Order under S, 41, 
Provincial Insolvency Act.) 

(’67) 7 Suth W R 619 (620). (Sending a witness to 
a Magistrate for refusing to attend Court in obe- 
dience to a summons.) 

(’18) AIR 1918 All 418 (419) : 40 All 612. 

(’ll) 12 Ind Cas 173 (174) (Mad). (Amending 
pleading.) 

(’28) 111 Ind Cas 141 (142) (Nag). 

'(*98) 16 Mad 424 (428). , 

•(’27) AIR 1927 Rang 311 (313) : 5 Rang 616. (Order 
extending time for performance is not revisablo 
unless discretion is wrongly exercised.) 

<'38) AIR 1988 Lah 548 (550): ILR (1938) Lah 
289. 


3 . (’16) AIR 1916 Pat 75 (76): 1 Pat L Jour 465'. 
(’33) AIR 1933 All 957 (958). (Order refusing 

amendment of plaint — Held exercise of discretion 
was arbitrary — Hence revisablo.) 

(’25) AIR 1925 Cal 293 (294). (Order setting aside 
sale under S. 173 of Bengal Tenancy Act — Not 
revisiiblo unless prejudice caused.) 

(’31) AIR 1931 Cal 268 (269). 

(’14) AIR 1914 Mad 203(203). (A refusal by a sub- 
ordinate Court to issue a commission toexainino 
certain witnesses is not an abuse of process war- 
ranting an interference by the High Court.) 

(’23) AIR 1923 Lah 506 (508). (Exorcise of dis- 
cretion under S. 151 not shown to bo perverse — 
No interference.) 

(’37) AIR 1937 Oudh 282 (283):13 Luck 171. (Court 
disallowing plaintilT costs of suit — Discretion 
as to costs based on erroneous view of law — Order 
as to costs can bo interfered with under S. 115.) 
(’35) AIR 1935 Mad 230 (232). 

(’36) AIR 1936 Pat 250 (252). (Court summarily 
rejecting prayer for trying preliminary issue on 
point of law — No opinion expressed as to whe- 
ther point of law would bo sufficient to dispose 
of case — High Court would interfere in revision.) 
(’35) AIR 1935 All 705 (706). (Discretion exercised 
capriciously.) 

(’37) AIR 1937 Pat 21 (22). (Refustil to issue com- 
mission to a pardanashin lady at her place of re- 
sidence which is different from the place of suit.) 
(’35) AIR 1935 Cal 336 (337). (By acting under 
S. 151, Court having no jurisdiction to do so, 
depriving a party of a valuable right which he 
had acquired by virtue of the law of limitation 
— High Court can interfere in revision.) 

[See (’37) AIR 1937 Mad 338 (339). (Order 
under O. 1 R. 10 can be revised when the 
Court fails to exercise a discretion vested in it 
due to error.) 

(’38) AIR 1938 Pat 413 (417) : 17 Pat 507. 

(’34) AIR 1934 Mad 84 (85): 57 Mad 542. (Excess 
fee paid by mistake of party — Certificate should 
bo granted even in revision.)] 

4 . (’29) AIR 1929 Mad 793 (793). 

5 . (’29) AIR 1929 All 581 (584) : 51 All 957. 

[See (’32) AIR 1932 Oudh 39 (40). (Decree under 

S. 9, Specific Relief Act, may be revised.) 

(’32) AIR 1932 Oudh 210(213): 7 Luck 601 (FB). 
(Revision lies against order of Court under Mus- 
salman Waqf Act of 1923 if conditions of Sec- 
tion are satisfied.)] 

[Sec also (’33) AIR 1933 Rang 2(3): 10 Rang 517 
(SB). (Order of District Judge as to validity of 
election — Rule providing that the order shall 
be final — Revisional powers will not be exer- 
cised unless the order is made without jurisdic- 
tion.)] 
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8xti» 410 As to whether the High Cioart will interfere in revision against an order whiobi- 

HttMW-Sl has been declared to be final by a particular Act, see the undermentioned cases.^ 

21. Orders under Seotione 1S2 and 1S8. — The High Courts of Allahabad,^ 
Bombay* and Calcutta* and the Chief Court of the Punjab^ haye held that an order 
passed under Section 206 of the old Code constitutes an adjudication separate from 
that concluded by the decree and amounts to a decision of a case’ capable of being, 
revised. The same view has been taken under the present Code also.* Accordingly, 
it has been held that if a Court refuses to amend a decree in conformity with the 
judgment it amounts to a refusal to exercise jurisdiction.* In an old Allahabad case^ 
when the decree was amended from dismiss the appeal” to *1 accept the appeal” 
it was considered to be a grave irregularity in the exercise of jurisdiction. Similarly,, 
a Court has no power to vary or amend a decree when it is in conformity with the* 
judgment and, if done, it will be open to revision.* 

The High Court of Madras* has, on the other hand, held that no revision lies- 


6 . (*32) AIR 1932 Cal 727 (7291. (Order of District 
Judge under 8. 88 of the ]^ngal Act, 5 of 1919 
is final— High Court will discourage application 
in revision.) 

(*88) AIR 1986 All 47 (47) : I L R (1936) All 110. 
(*FmaV in 8. 45 (6), U« P. Encumbered Estates 
Act means finality for purposes of appeal — 
High Court can interfere in revision under Sec- 
tion 116.) 

(*88) AIR 1936 All 466 (459) : I LR(19S8) AU 702 
(F B). (The provision about the finality of the 
decision of the Appellate Court contained in 
8. 6 (2) of the U. P. Agriculturists' Relief Act, 
cannot warrant the inference that the Legis- 
lature meant in any way to control or limit the 
revisional jurisdiction conferred on the High 
Court by 8. 115, C. P. Code.) 

(’38) AIR 1988 Oal 465 (466). (Order of District 
Judge arising out of proceedings under Ss. 36 to 
40 of the Bengal Municipal Act is final and 
High Court has no power to revise it.) 

(’88) AIR 1988 Cal 359 (360). (Order of District 
Magistrate on petition under R. 1 (a) of Election 
Rules under Bengal Local 8elf Government Act 
is final and no revision lies to High Court.) 
(’38) AIR 1988 Oudh 162 (165). (Application 
under 8. 4, U. P. Encumbered Estates Act — 
Applicant making default in paying charges for 
issue of notice under 8. 11 — Special Judge dis- 
missing application and further refusing to res- 
tore it— Appeal lies to District Judge under 8. 45 
(2)— Revision under 8. 115 does not lie.) 

Note 21 

1 . (’85) 7 All 876 (876) (FB). 

2. (’07) 81 Bom 447 (449). 

3. (’01) 28 Cal 177 (179). 

(’06) 9 Cal W N 606 (608). 

4 . (’88) 1888 Pun Re No. 101. 

5. (’34) AIR 1934 All 100 (101). 

[See (’ll) 10 Ind Cas 850 (850) : 1911 Pun Re 
No. 24. 

(’27) AIR 1927Lah68(68). (Order of amendment 


of a decree in regard to the amount of the 



186. (Order refusing to amend decree — High. 
Court, even if precluded from interfering in> 
revision, can interfere under 8. 151.) 

(’86) AIR 1936 Oudh 81 (82). (Decision under 
8. 152, C. P. C., allowing amendment of pre- 
liminary decree is an order and not a decree and 
is open to revision.) 

(’38) AIR 1938 Lah (4) (5). (Amended decree 
though appealable, revision from order amend- 
ing decree is entertainable, if order is passed 
without jurisdiction.)] 

[See however (’27) AIR 1927 Cal 114 (116). 
(Order amending decree not open to revision as 
appeal lies on amended decree.)] 

6. (’84) 6 All 125 (129). 

(’86) 8 All 519 (532). 

(’91) 1891 All W N 114 (114). (Delay in applying, 
when not caused by petitioner is no ground to- 
refuse.) 

(’10) 6 ind Cas 707 (707) (All). 

(’18) AIR 1918 All 208 (209). 

(’24) AIR 1924 Lah 621 (622). (>Vhon judgment 
is given against a person sued in a representative 
capacity, the decree giving a personal liability 
was refused to be amended.) 

(’29) AIR 1929 Lah 664 (664). 

(’31) AIR 1931 Oudh 422 (424). 

(’15) AIR 1916 All 1 (1). (But not when the refu- 
sal arose from a mistake of law or fact.) 

7 . (’86) 7 All 876 (876) (FB). 

8. (’98) 15 All 121 (122). (Decree was amended by 
adding interest from date of suit, till date of pay- 
ment when judgment awarded only a specified! 
sum.) 

(’34) AIR 1934 All 100 (101). 

(’14) AIR 1914 Cal 387 (387). (>Vhere the Court 
acts under 8. 151 in a case where it should not- 
have done.) 

(’28) 108 Ind Cas 787 (788) (Lah). 

[See (’30) AIR 1930 Lah 589 (591). 

(’18) 18 Ind Cas 725 (726) (Cal). (An amendmenk- 
to a sale certificate to show the purchase of fr 
larger share of the property than what was statedl 
in the sale proclamation under 8. 152 is beyondi 
jurisdiction.)] 

9. (’01) 24 Mad 646 (650). 
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agakist an order of amendment, and that the only remedy of the aggrieved party is Sootion 14^ 
to appeal against the amended decree and, if necessary, to invoke the provisions of Notes 31*22 
Section 5, Limitation Act. 

Clerical and arithmetical mistakes caused by accidental slips or omissions in 
judgments, orders and decrees may at any time be corrected under Section 152 and a 
refusal to correct thorn would amount to a failure to exorcise jurisdiction.^*^ When in 
a mortgage suit the motlier was appointed guardian for her minor sons, who were 
defendants in the suit, but a preliminary decree was passed against them witli the 
father as guardian and further proceedings were conducted without reference to the 
mother, an attempt to rectify the mistake for misdescription of names was hold not a 
mere clerical error capable of being rectified, but one of non-representation of the 
minors.^^ 

From the use of the word “may** in Section 152, the Allahabad High Court 
has held^*^ that the Court has a discretion to grant the relief and so when a District 
Court refused to correct a decree passed by it on appeal on the ground that the 
appellant was guilty of laches, the High Court held that *the discretion was rightly 
exorcised in the x^eculiar circumstances of the case. On the other hand, the High 
Court of Calcutta^"* is of opinion that the use of the words “at any time*' enlarges the 
power of the Court to grant the relief and does not make it discretionary. 

The rovisional powers cannot be exercised ultra vires and without authority ; 
so where the fee allowed by the decree is excessive and not warranted by law it 
cannot, on that ground only, bo rectified in revision.^^ 

The only Court that can amend a decree, after it has been allirmed or varied 
in appeal is the Appellate Court. The original Court granting an amendment in 
such a case acts without jurisdiction.^® See Notes to Section 152. 

See also Note 7 to Section 152. 

22. Orders under Section 73. — The High Court will not generally interfere 
with a wrong order of rateable distribution as another and more effective remedy by 


10. (’15) AIR 1915 All 188 (189) : 37 All 313. 
(When the operative part of the clocrce omitted 
to mention the rights of a prior mortgagee and 
directing sale subject to it.) 

(’20) AIR 1920 All 64. (65). (Though decree was 
passed by a prodccossor-in-onice.) 

(’1900) 27 Cal 5 (7). (Clerical error in the form of 
the probate granted, though decree was passed 
by a prodocessor-in-olfice.) 

(’18) 20 Ind Cas 588 (589) (Cal). (Where the sale 
notice is wrongly described but the property 
intended to be sold and pureliased was the same 
it is only a clerical mistake.) 

(’25) AIR 1925 Cal 420 (421). (Decree omitting to 
include names of some of the defendants.) 

(’29) AIR 1929 Lah 400 (401). 

(’30) AIR 1980 Mad 421 (421). (A refusal to correct 
an arithmetical error.) 

(’14) AIR 1914 Mad 143 (143). 

(’25) AIR 1925 Oudh 873 (373). (Expense of sum- 
moning witnesses wrongly included in costs.) 

(’24) AIR 1924 Rang 104 (105). (An item mort- 
gaged if omitted in plaint and decree can be 
corrected and it will not be disturbed.) 

(’88) AIR 1988 All 466 (467) (F B). (In the pe- 
culiar circumstances of this case, the High 


Court considered it inexpedient to interfere with 
the order of the lower Court refusing to amend 
the decree.) 

(’35) AIR 1935 Oudh 461 (462) : 11 Luck 418. 
(Refusal to amend decree under See. 152 — Revi- 
sion is competent— Or else S. 151 can bcrcsortedi 
to in the interests of justice.) 

(’36) AIR 1936 Pesh 196 (197), 

(’37) AIR 1937 Lah 894 (894). 

[Sec (’34) AIR 1934 Oudh 352 (354) : 8 Luck 784.] 

11. (’28) AIR 1928 IMad 1057 (1058). 

(’15) AIR 1915 All 102 (104) : 27 Ind Cas 922 
(924). (So also when in the preparation of the 
decree, two sets of pleaders’ fee were erroneously 
charged instead of one.) 

12. (’25) AIR 1925 All 187 (188) : 47 All 44, 

(’25) AIR 1925 All 556 (556). (The Court is not 

bound to grant the application in every case. 
Failure by the Court to exercise this jurisdiction 
on the ground of its non-existence amounted to 
material irregularity.) 

[See (’15) AIR 1915 Lah 213 (214).] 

13. (’24) AIR 1924 Cal 895 (897). 

14. (’12) 17 Ind Cas 418 (419): 1918 Pun Re No. 47, 

15. (’10) 32 All 295 (800) : 37 Ind App 70 (P 0). 
(’15) AIR 1915 Mad 1068 (1068). 
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Seotion 115 way of a suit is available to the aggrieved party under clause (2) of Section 73.^ This, 
Notes 2i**28 however, does not mean that the aggrieved party should be confined to that remedy 
'*if the circumstances of the case warrant an interference.” Accordingly when Courts 
have acted in defiance of the terms of Section 73 and thereby assumed a jurisdiction 
which they did not possess or declined jurisdiction in a proper* case, the High Court 
will interfere- to set matters right.* 

See Notes to Section 73 also. 


23. Orders in claim oases. — As has been seen in Note 8 ante, no application 
will ordinarily be entertained to revise an order passed under 0. 21 Rr. 60, 61 or 62 
inasmuch as the party against whom the order is made has a special remedy by way 
of a suit. But this does not bar the High Court’s power of interference in exceptional 
cases.^ Thus, if the lower Court fails to determine the only real question that has to 
be decided, nainoly, that of possession* and disposes of the petition on a determination 
of the question of title* which it was not competent to investigate, or allows a claim 
in express violation of the Code, as for example, after the execution sale"^ or against 
mortgaged proi)erty which was brought for sale,® the High Court will interfere. 


(’17) AIR 1917 Mad 689 (689). 

{See (’82) AIR 1932 All 837 (389) : 54 All 490. 
(Revision treated as apx^bcation for amendment 
to prevent multiplicity of proceedings.)] 

Note 22 

1. See Note 8 ante and also ])oint 1, Note 25 t^ 
Section 78. 

2. (*25) AIR 1926 Oudh 287 (287). 

(’82) AIR 1932 All 411 (413) : 64 All 51C. (Inter, 
fered to avoid long and expensive litigation.) 

(’83) AIR 1933 Lah 48 (49) : 14 Lah 248. 

(’84) AIR 1934 Lah 119 (119). 

(’84) AIR 1934 Oudh 110 (111). (Disallowing 
rateableMistribution in defiance of predecessor’s 
order.) 

(’88) AIR 1988 Pesh 62 (63). 

(’09) 4 Ind Gas 62 (58) (Cal). 

(’ll) 10 Ind Gas 627 (529, 630) (Cal). (Rateable 
distribution was refused because lower Court 
thought that execution petition was not imt in 
before sale.) 

(’16) AIR 1916 Gal 371 (372). (Giving rateable 
distribution to a person who has simply obtain- 
ed an attachment before judgment.) 

(’22) AIR 1922 Cal 19 (21). 

(’81) 4 Mad 383 (384). (Giving a share to decree- 
holder whose execution has been dismissed.) 

(’92) 16 Mad 372 (876). (Wrongly refusing to 
entertain an application.) 

(’09) 4 Ind Gas 609 (510) : 32 Mad 334. (Refused 
because there was other property of the judgment- 
debtor available.) 

(’21) AIR 1921 Mad 481 (482). 

(*26) AIR 1926 Mad 179 (181). (Where the lower 
Court thought that petitioner was not entitled 
to rateable distribution, because his execution 
did not end sucressfullv.) 

(’31) 1931 Mad W N 1012 (1014). 

(’26) AIR 1926 Nag 380 (381). 

(’07) 10 Oudh Gas 129 (131), 

(’21) AIR 1921 Pat 401 (402) : 5 Pat L Jour 415. 
(Application refused l)ecauBe it was put in only 
when sale w'as going on.) 


(’24) AIR 1924 Pat 434 (436). 

(’31) AIR 1931 Pat 406 (408) : 11 Pat 260. 

(’38) 177 Ind Gas 269 (270) (Pat). (Court declining 
to exercise jurisdiction vested in it under S. 73.) 
[See also (’38) AIR 1933 Pat 277 (278). (Sum 
distributed not forming part of assets liable to 
be rateably distributed — Revision lies.)] 

. Note 23 

1. (’26) AIR 1926 Nag 267 (259). (But the mere 
fact that if he files a suit the onus will be on 
him is no ground for interference in revision.) 

(’33) AIR 1933 Pat 158 (159). (Where order is 
passed without consideration of evidence, High 
Court will interfere.) 

(’28) AIR 1923 Mad 663 (664). 

(’86) AIR 1936 Bang 306 (306) : 14 Rang 616. 
(High Court will interfere where Court passing 
the order has failed to exercise jurisdiction vested 
in it.) 

2. (’29) AIR 1929 Cal 225 (226). 

(’09) 4 Ind Gas 125 (125) (Mad). 

(’16) AIR 1916 Mad 19 (19). 

(’28) AIR 1928 Mad 124 (126). 

(’27) AIR 1927 Nag 286 (288). 

(’21) 60 Ind Cas 616 (618) (Pat). 

(’23) AIR 1923 Rang 196 (196) : 1 Rang 276. 

(’87) 14 Cal 617 (620). (Really went behind and 
saw whether his possession was lawful or not.) 

3. (’16) AIR 1916 Cal 116 (117). 

(’83) AIR 1933 Rang 259 (260). 

(’25) AIR 1925 Mad 588 (588). 

(’31) AIR 1931 Lah 666 (666). 

(’37) 1937 Mad W N 320 (320). 

(’39) AIR 1939 All 117 (120). 

4. (’06) 33 Cal 487 (496). 

(’12) 16 Ind Cas 53 (64) (Cal). 

(’ll) 9 Ind Cas 194 (195) (Cal). 

(’29) AIR 1929 Pat 746 (747). (Order based on 
erroneous view of fact and law.) 

5. (’05) 27 All 700 (701). 

(’13) 18 Ind Cas 215 (216) (Cal). 

(’18) AIR 1918 Lah 368 (368): 1918 Pun Re No. 58 
[See also (’21) AIR 1921 Cal 479 (480).] 
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Similarly, if a Court improperly refuses to investigate a claim® or in investigating the 
question of possession it considers questions really extraneous to the issue^ such as 
fraud or the benami character of the transaction on which the claim was based,® or 
the liability of the petitioner to discharge the debt,® the High Court will interfere. 

An order of the executing Court refusing to entertain objections under 0. 21, 
B. 68 is not an order under 0. 21 E. 61 and as therefore, the objectors have no right 
of suit under 0. 21 E. 63, the order is open to revision.'® 

24. Orders setting aside or refusing to set aside sales. — An order under 
0. 21 E. 89 is now made expressly appealable by 0. 43 R. 1 clause (j). Under the 
old Code the order was appealable as a decree under Section 244 (now Section 47) if 
the question was decided between the parties to the suit or their representatives though 
the auction-purchaser was merely interested in the result. But when the questior. was 
between a party to a suit and the auction-purchaser, it was doubted whether an appeal 
lay and so revision was allowed.' So when the Court set aside an execution sale at 
the instance of an attaching creditor^ or a Mahomedan co-heir/^ this Section was 
held to apply and the order was held to bo one passed without jurisdiction on the 
ground that they were not persons competent to apply. Under the present rule where 
an application is erroneously dismissed on the ground that it was made by a person 
not entitled to apply, it has been held by the High Courts of Calcutta,' Patna® and 
Madras® that the action of the lower Court amounted to a refusal to exercise jurisdiction. 
The High Court of Allahabad^ has, on the other hand, held that it only amounted to an 
erroneous order in the exercise of jurisdiction and hence incapable of being revised. 
The Oudh Chief Court has also proceeded on tho view that an erroneous decision as to 
the locus standi of a person to apply to set aside a sale does not affect the jurisdiction 
of tho Court.® (See Note 11 on this point.) 

No second appeal lies from an order made under 0. 21 E. 89® but a revision 
will lie from those orders passed in appeal and made in disregard of those provisions 
or in the illegal or irregular exercise of jurisdiction.'® Thus, if the judgment-debtor 
deposits tho amount mentioned in the sale proclamation together with the 6 per cent, 
of tho purchase money in time, a refusal to set aside a sale was held to be an irregular 
exercise of jurisdiction." But an application is necessary, a mere deposit not being 

(’21) AIR 1921 Mad 167 (163) : 44 Mad 554~(FB). 
[See (’39) AIR 1939 Mad 250(251) : I L R (1939) 
Mad 374 (FB), (Per Varadachariar, J., in Order 
of Reference — Question whether applicant had 
locus standi to apply under 0. 21 R. 90 is a 
question of jurisdiction.)] 

7. (’23) AIR 1923 All 892(393) : 45 All 425 (FB). 

8. (’37) AIR 1937 Oudh 108 (110, 111). 

9. (’ll) 10 Ind Gas 345 (345) : 38 Cal 389. 

(’80) AIR 1930 Cal 249 (250). 

10. See (’07) 1907 Pun Re No. 92, p. 439. 

11. (’23) AIR 1923 All 815 (817). (It is immate- 
rial ovou if the sale proclamation contained a 
diilcrent decree amount of another decree-holder 
claiming rateable distribution.) 

(’19) AIR 1919 Pat 465 (466). (Though the heirs 
of the judgment- debtor cesiscd to take interest 
colluding with the auction-purchaser and the 
private purchaser has intervened.) 

(’80) AIR 1930 Oudh 9 (10). (It does not include 
costs and interest not covered by the pro- 
clamation.) 


6. (’79) 4 Cal L Rep 74 (76). 

(’29) AIR 1929 Rang 152 (153) : 7 Bang 132. 

7. (1900) 1 Low Bur Rul 180 (182). 

8 . (’27) AIR 1927 Pat 310 (818). 

9. (’91) 18 Cal 290 (296). 

10. (’36) AIR 1936 Pesh 185 (186). 

Note 24 

1. (’01) 25 Bom 631 (685, 636). (Order of rejection 
on the ground that judgment-debtor had dis- 
posed of his property before sale.) 

2. (’02) 6 Cal W N 57 (60). 

3. (’03) 80 Cal 425 (427, 428). 

4. (*12) 16 Ind Cas 202 (202) (Cal). (Failure to 
inquire whether applicant had such interest as 
to apply.) 

(’22) AIR 1922 Cal 95 (96). 

See also reversioner depositing under rent decree 
against widow — Bengal Tenancy Act. 

5. (’19) AIR 1919 Pat501(502):4PatLJour840. 

6. (’18) 18 Ind Cas 679 (582) (Mad). (Because ho 
is a purchaser after sale.) 
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SMj^on 116 enough; it \ 7 ill be violating the principle of the rule if the sale is set aside without 

Hdte Si such an application^^ though an oral application has been considered sufficient.^’ No 

order could be made setting aside a sale under 0. 21 B. 89, without notice as provided 
under B. 92, but there is no jurisdiction to confirm the sale for failure to pay process 
fees when the auction-purchaser appears in the proceeding by a pleader.^* When 
the deposit falls short, duo to a mistake of the Court, and is subsequently made 
good, the Courts act with material irregularity in refusing to set aside a sale.^’ No 
application for revision will lie from an order dismissing an application under B. 89 
on the ground that an application under Buie 90 was previously dismissed.^’ See also 
the undermentioned cases.^^ 

As in the case of applications under 0. 21 B. 89 so in applications under B. 90, 
only a first appeal is provided by Section 104 and 0. 43 B. 1 clause (i).^’ But if the 
application raises a question concerning the execution, discharge or satisfaction of the 
decree within the meaning of Section 47 and when no petition is put in under B. 89, 
the executing Court is bound to decide it and the decision so given being a decree, a 
second appeal will lie.^’ An instance of the kind is to bo found where a sale is held 
without issuing a proper notice provided by O. 21 B. 22.’® When a Court rejects an 
application to set aside a sale summarily’^ or without allowing the petitioner an 
opportunity to substantiate his allegations” or without considering the evidence let in 
by him” or by misapplying the law of limitation,” it was held to be a sufficient ground 
for interference. When the auction-purchaser” or the decree-holder” is not impleaded 


(’29) AIR 1929 Nag 10 (11). (Refusal to confirm 
a sale where the amount is not deposited iii time 
is without jurisdiction.) 

(’87) 14 Cal 321 (323). (Under S. 174, B. T. Act, 
where (1. P. Notes were deiK)sited, it was held 
not a proper deposit.) 

12. (’19) AIR 1919 Bom 130 (181) : 43 Bom 736. 
[See (’39) 18 Pat 210 (213). (Court refusing to 
set aside execution sale in absence of applica- 
tion though necessary deposit was made — High 
Court cannot interfere.)] 

13. (’21) 63 Ind Cas 140 (141) (All). 

(’17) AIR 1917 Mad 225 (226). (An unstamped 
memo will not be allowed to be amended in revi- 
sion to include a prayer for setting aside.) 

14. (’22) 67 Ind Cas 286 (287) (Cal). 

15. (’30) AIR 1980 Cal 249 (250). 

[But see (’20) AIR 1920 Cal 392 (392).] 

16. (’98) 1898 All W N 148 (149). 

17. (’87) AIR 1937 Pat 113 (116) : 16 Pat 202 (FB). 
(Parties agreeing that on default in payment of 
the decretal amount by a certain date the sale 
should be confirmed — Sale confirmed — Order 
one under 0. 21 R. 89 — Appeal lay and even if 
appeal did not lie, revision lay.) 

(’37) AIR 1937 Pat 537 (540). (8ale iu execution 
of rent decree— Transferee from judgment-debtor 
depositing in Court 5 per cent, for payment to 
stranger auction- purchaser on last day of limita- 
tion — In lieu of depositing in Court under Sec- 
tion 174 (1), Bengal Tenancy Act, transferee 
filing petition that payment had been made out 
of Court — Landlord decree holder assenting to 
same — Court held was bound to affirm sale 
unless money actually deposited in Court within 
limitation — Sale set aside — Case held fit for 


interference in revision.) 

(’86) AIR 1936 Oudh 55 (56) ; 11 Luck 418. 
(Execution sale — Decree-holder consenting to 
accept decretal amount from judgment- debtor 
and have sale set aside though beyond time — 
Court setting aside sale — Equities held were 
in favour of judgment-debtor and High Court 
should not interfere in revision.) 

(’38) AIR 1938 Mad 307 (312). (An order reject- 
ing an auction-purchaser’s application for con- 
firmation of the sale is not an appealable matter 
nor can it be revised.) 

18 . (’95) 22 Cal 802(805). (Sale sot aside without 
knowledge of third party interested will not 
interfered with.) 

(’27) AIR 1927 Cal 657 (658). (Order of remand 
for clearer findings was held not without juris- 
diction.) 

19 . (’24) AIR 1924 All 698 (699). 

20. (’24) A1R1924 Mad 481 (436):47 Mad 288 (FB). 

21 . (’25) AIR 1925 Nag %89 (291). 

22. (’29) AIR 1929 All 798 (793): 51 All 1023. 

23. (’25) AIR 1925 Cal 515 (516). (When a sale 
was set aside after seven years and the judgment 
did not discuss all points.) 

(’21) AIR 1921 Oal 251 (252): 48 Cal 119. 

24 . (’26) AIR 1926 All 305 (306) : 48 All 286. 
(Because fuller particulars of fraud were given 
only after 30 davs.) 

(’28) AIR 1928 All 354 (354). (S. 18, Limitation 
Act.) 

(’24) 44 Cal L lour 565 (568). 

(’13) 18 Ind Cas 391 (392) (Cal). (A failure to 
consider S. 7, Limitation Act is not, when raised 
for first time.) 

25. (’29) AIR 1929 All 598 (596) : 61 All 910. 

26. (’98) 15 All 407 (409). 
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in the petition in time it is not a mere error of law but an irregularity of procedure 
.justifying interference though it would be immaterial if they have appeared in the 
proceedings and taken part in it.^^ The sale can be set aside only on proof of substantial 
in jury and in the absence of it, a Court acts without jurisdiction in setting aside the 
■sale.*® Where an incumbrance was not mentioned in a sale proclamation and the price 
fetched was inadequate and when no notice was issued under 0. 21 B. 66, and 
nevertheless the sale was confirmed by the lower Court, it was held to be a fit case for 
revision.®® It will be a failure to exercise jurisdiction to refuse to confirm a sale in the 
absence of a petition either under Rule 89 or Rule 90.®^ Similarly, where a sale is 
confirmed while an application to set it aside is pending, the order will be interfered 
with in revision.®* 

When a petition is put in under Order 9, which does not apply to execution 
proceedings, to set aside an ex parte order setting aside the execution sale, the High 
'Court, in revision, will not convert it into one of review.®® 

Fraud of the auction-purchaser in colluding with the execution creditor and 
purchasing property at a depreciated value is a good ground to sot aside a sale and a 
Court acts with material irregularity in refusing to do so.®^ 

An application hy the judgment-debtor under 0. 21 R. 89 will not, in revision, 
be converted into one by the purchaser.®® 

2S. Order permitting withdrawal of suit. — Where the Court granting 
•or refusing to grant leave to withdraw a suit under 0. 23 R. 1, with liberty to bring 
a fresh suit, acts without jurisdiction or illegally or irregularly in the exercise of 
jurisdiction, its order may be interfered with in revision.' Thus, an order granting 
permission to withdraw will be open to revision where it is passed without giving the 
opposite party an opportunity to contest the application* or without assigning reasons® 
or without applying its mind to the sufficiency of the reasons or to the facts and 


.^7. (’28) AIR 1928 Cal 189 (190). (Though added 
after limitation.) 

28. (’31) AIR 1981 Pat 63 (64). 

<’12) 13 Ind Gas 597 (597) (Oal). 

29. (’86) 9 Mad 145 (146). 

<’87) AIR 1937 Pat 357 (368). (Where the Court 
below Rets aside a sale contrary to the proviso 
to 0. 21 R. 90, C. P. Code, without determining 
whether the applicant has sustained substantial 
injury, there is an error affecting jurisdiction 
-calling for interference by the High Court in 
revision.) 

‘30. (’29) AIR 1929 Pat 588 (569). 

31. (’29) AIR 1929 Cah786 (737). 

<’27) AIR 1927 Lah 71 (72). 

(’88) AIR 1933 Lah 99 (100) : 13 Lah 761. 

32. (’33) AIR 1933 All 187 (188), 

.33. (’26) AIR 1926 Oal 735 (736). (Petition to 
set aside an ex parte order setting aside an exe- 
cution sale.) 

34. (’78) 2 Mad 264 (269). 

(’29) AIR 1929 Bom 198 (199). (But not when the 
decree-holder alone is guilty.) 

35. (’14) AIR 1914 Mad 46 (47): 38 Mad 775. 

Note 25 

1. (’22) AIR 1922 Cal 58 (59). 

(’22) AIR 1922 Nag 84 (86): 18 Nag L R 80. 

(*17) AIR 1917 Nag 121 (122). 

<’18) AIR 1918 Pat 452 (454) : 8 Pat L Jour 460. 


(’18) AIR 1918 Pat 485 (486) : 3 Pat L Jour 630. 
(’SO) AIR 1980 All 863 (864). 

(*35) AIR 1935 All 740 (742) : 58 All 245. (High 
Court is very reluctant to interfere in revision 
with orders passed under 0. 23 R. 1. But the 
reluctance has been in every case to interfere 
with the discretion of the Court. Whore the 
Court has not observed the rule and has not had 
before it the considerations by which it ought 
to bo guided it Is certainly proper to exercise the 
revisional powers of the High Court.) 

(’85) AIR 1935 All 381 (382). (No judicial exer- 
cise of jurisdiction — High Court can interfere.) 
[But see (’15) AIR 1915 Cal 100(100): 41 Cal 632. 
(’30) AIR 1980 Lah 589 (589). (Order held not 
to be a “case.”] 

2. (’17) AIR 1917 Cal 683 (634): 44 Cal 454. (Dis- 
senting from AIR 1915 Cal 100 : 41 Cal 632.) 

3. (’12) 17 Ind Cas 647 (648) (All). 

(’22) AIR 1922 All 185 (185). 

(’28) AIR 1928 All 98 (98): 50 All 199. 

(’29) AIR 1929 All 683 (684). 

(’21) 64 Ind Cas 556 (558) (Cal). 

(’24) AIR 1924 Cal 751 (752). 

(’28) 117 Ind Cas 864 (864) (Cal). 

(’81) AIR 1931 Cal 107 (108). 

(’27) AIR 1927 All 522 (522) : 49 All 459. 

(’88) 11 Mad 322 (823). 
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oiroumstances of the case* or on a ground not covered by (be Section* or where ther» 
is no material on which the discretion could be exercised.* Similarly, an order granting: 
leave to withdraw but without giving the necessary permission to bring a fresh suit^ 
or after the case has been disposed of on the merits," is open to revision. Where, how- 
ever, the Court acts judicially in a proper manner, the order is not open to revision 
even if there is an error of judgment.^ 

Though Order 23 does not apply to execution proceedings, an order rejecting the- 
application of a decree-holder to withdraw the execution proceedings and proceedings. 


('16) AIR 1916 Mad 674 (674). (Appellate Court 
permitting withdrawal for non- joinder.) 

'18) AIR 1918 Nag 93 (94). 

’17) AIR 1917 Nag 121 (122). 

(’24) AIR 1924 Oudh 107 (108). 

4 . (’25) AIR 1925 Oudh 140 (141). 

(’34) AIR 1934 All 137 (139). (Withdrawal allowed 
without considering procedure 'under 0. 28 and 
for inadequate grounds— Order can be set aside 
in revision.) 

(’18) AIR 1918 Pat 452 (454) : 3 Pat L lour 460. 
(’17) AIR 1917 Cal 86 (87). 

(’17) AIR 1917 Cal 172 (172). 

(’17) AIR 1917 Cal 744 (744). 

(’12) 14 Ind Cas 97 (98) (All). 

(’14) AIR 1914 All 457 (468). 

(’15) 81 Ind Cas 617 (618) (All). (Omission to con- 
sider question of costs causing prejudice to 
defendant.) 

(’25) AIR 1925 All 466 (466) ; 47 All 819. 

(’26) 95 Ind Cas 556 (556) (All). 

(’26) 92 Ind Cas 1080 (1031) (All). 

(’15) AIR 1916 Mad 480 (481). (Permission given 
in spite of defendant’s opposition to condone 
plaintiff’s defects in the case.) 

(’25) AIR;192S Oudh 291(292) ; 27 Oudh Cas 231. 
(Order made in disregard of procedure prescribed 
by the rule.) 

(’25) AIR 1925 Oudh 596 (597). (After close of 
evidence and before arguments.) 

(’ll) 10 Ind Cas 813 (813) : 35 Rom 261. 

(’27) AIR 1927 All 704 (705). 

(’10) 6 Ind Cas 187 (189) (Cal). (When plaintiff 
adduced all his evidence and failed to establish 
his allegations— Improper.) 

(’10) 6 Ind Cas 629 (630) (Cal). 

(’04) 27 Mad 377 (880), (In order that plaintiff 
may wait, and see if the law is not altered in his 
favour.) 

(’09) 4 Ind Css 252 (258) ; S3 Bom 722. (Do.> 
(’12) 14 Ind Cas 38 (84) (Cal). (When it was 
granted after plaintiff failed in his attempt to 
prove his case.) 

(’86) AIR 1985 All 284 (284). (When Court has 
applied its mind to thoquestion no revision lies.) 
[See also (’93) 15 All 169 (170).] 

5 . (’16) AIR 1916 Cal 255 (256) : 44 Cal 367. 
i’17) AIR 1917 Cal 830 (830). 

i’81) AIR 1931 Cal 268 (269). 

i’18) AIR 1918 Lah 829 (880). 

i’26) AIR 1925 Lah 497 (498). 

i’18) AIR 1918 Pat 261 (262) : 3 Pat L Jour 661. 

i’28) AIR 1928 Oudh 482(484,486) : 8 Luck 408. 

i’15) AIR 1916 Mad 480 (481). 

(’25) AIR 1925 Mad 617 (618). 


(’26) AIR 1926 Mad 868 (864). 

(’18) AIR 1918 Mad 699 (699). (Insufficiency of 
evidence.) 

(’22) AIR 1922 Nag 84 (85) : 18 Nag L R 80. 

(’26) AIR 1925 Oudh 61 (61). 

(’25) AIR 1925 Oudh 291 (293) : 27 Oudh Cas 2SL 
(’35) AIR 1935 All 740 (742) : 68 All 245. 

(’85) AIR 1935 Oudh 495 (496). 

(’21) AIR 1921 Fat 42 (48) : 6 Pat L Jour 112. 
(Inability to produce important evidence is no- 
ground.) 

(’13) 21 Ind Cas 23 (24) ; 37 Bom 682. 

(’2l) AIR 1921 Cal 84 (86, 37) : 48 Cal 138 (F B).- 
(Overruling 44 Cal 867 : AIR 1916 Cal 265.) 

6. (’23) AIR 1923 Lah 97 (98). 

7. (’ll) 10 Ind Cas 346 (346) (Cal). 

(’17) AIR 1917 Cal 197 (198). 

(’21) AIR 1921 Pat 360 (360). 

8 . (’29) AIR 1929 Cal 88 (89) : 55 Cal 1067. 

9 . (’18) AIR 1918 All 418 (419) ; 40 All 612. 

(’84) AIR 1934 All 214 (215). (Order cannot be 

interfered with even if discretion has been 
wrongly exercised.) 

(’82) AIR 1932 Lah 360 (.361) ; 13 Lah 687. 

(’33) AIR 1983 Oudh 255 (256). 

(’32) 137 Ind Css 804 (804) (Lah). 

(’12) 14 Ind Cas 414 (415) (All). 

(’16) AIR 1915 All 123 (124) ; 37 AU 826. 

(’21) AIR 1921 All 65 (66). (That Appellate Court 
would have come to a different conclusion on 
same materials is no ground.) 

(’20) AIR 1920 All 236 (235). 

(’21) AIR 1921 All 65(66). (When Appellate Court 
applied its mind judicially, no interference be- 
cause it might come to a different conclusion.) 
(’24) AIR 1924 All 121 (122). 

(’26) AIR 1926 All 548 (648). 

(’27) AIR 1927 All 760 (750) : 60 All 148. (Wrong 
exorcise of discretion is no ground to interfore.)- 
(’29) AIR 1929 All 683 (685). 

(’80) 125 Ind Cas 680 (681) (All). 

(’18) AIR 1918 Cal 634 (584). 

(’82) AIR 1982 Lah 860 (861) : 18 Lah 687. 

(’12) 17 Ind Cas 400 (400) (Mad). 

(’80) AIR 1980 Cal 424 (426). 

(’26) AIR 1926 All 294 (295). (Error of judgment 
in permitting withdrawal because a certain 
power was not filed.) 

(’35) AIR 1935 All 284 (284). 

[See also (’86) AIR 1986 Mad 697(698). (Suit by 
mrtners, not registered as firm, withdrawn — 
Subsequent suit by them on same cause of 
action on getting themselves registered is not 
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to sell the properties in execution is open to revision.'® But he could not be allowed 
to withdraw when the judgment-debtor pleads discharge: the permission to withdraw 
granted in such a case is a material irregularity which can be interfered with in 
revision," 


26t Orders under Order 83t Some of the earlier decisions of the Allahabad 
High Court' took the view that orders on applications in forma pauperis did not 
come within the definition of the words '^case decided** and wore of such an inter- 
locutory character as not to come within the moaning of the Section. But in 1910 a 
Division Bench of the said High Court drew a distinction between cases where the 
pauper’s application was rejected and cases where it was allowed? In the former 
case the pauper’s case was held to have come to an end and was therefore a “case 
decided” within the meaning of the Section capable of being revised. While in the 
latter case it was hold that no “case” was decided. It was apparently on this ground 
that two of the earlier decisions of that Court permitting revision could be supported. 
One was a case® where the lower Court without paying attention to the exact meaning 
of the word “pauper” considered certain extraneous and irrelevant matters and 
another"' where the lower Court inquired into what would be the result of i.he suit if 
leave was not granted and tlius rejected the application. In 1921 after the Full Bench 
in Buddhu Lai v. Mewa Ram^ authoritatively laid down that interlocutory orders 
did not amount to a case decided under the Section, it was impossible to maintain the* 
said distinction and it was held that even applications whore leave was refused could 
not bo revised.® Independently, however, of this view it was held by the said High 
Court that in considering the question of piuperism, if a Court wanders from the 
issue, and enters on a question of the pauper’s title to the suit^ or to the maintain- 
ability of the suit,® it would be an exercise of jurisdiction not vested by hiw. The Full 
Bench ruling has been subsequently distinguished as an authority only for the propo- 
sition that no revision lies from a mere finding, though relating to a question of 
jurisdiction and not as laying down a broader proposition that no revision will over lie 
from an order which is merely interlocutory one. Further, when the matter is 
altogether at an end and plaintiff is entirely out of Court, the order is not merely an 
interlocutory one but a “case decided” and so is revisablo.® See also the under- 
mentioned decision.'® The Lahore High Court has held that an order granting or 


barred — Opposite party sufficiently compen- 
sated by costs — High Court v^ill not set aside 
order granting permission for fresh suit.)] 

10. (’22) AIR 1922 Pat 526 (526) : 1 Pat 232. 

11. (’19) AIR 1919 Mad 198 (199). 

Note 26 

1. (’82) 1882 All W N 89 (39). 

(’82) 1882 All W N 69 (69). 

(’82) 1882 All W N 92 (92). 

(’81) 4 All 91 (92). (Rejection of the application 
because it was presented by pleader.) 

(’85) 7 All 661 (664) (PB). (Application rejected 
because claim was barred.) 

2. (’10) 82 All 623 (624). 

(’81) AIR 1981 All 659 (660). (Leave to sue as pau- 
per granted — Held no revision lies~82 All 628, 
Followed.) 

3. (1888) 10 All 467 (470). 

4. (’98) 1893 All W N 218 (219). 

5. (’21) AIR 1921 All 1 (5) : 48 All 664 (FB). 


6. (’22) AIR 1922 All 1 (1) : 44 All 248. (Pigot, J., 
reserved his opinion though ho was inclined in 
favour of the revision.) 

(’26) AIR 1926 All 446 (446) : 48 All 493. 

(’22) AIR 1922 All 208 (208). (Application for 
leave to sue in forma pauperis — Order admit- 
ting the application is not rovisablo.) 

7. (1928) AIR 1923 All 577 (578) : 46 All 548. 

8. (’26) AIR 1925 All 275 (276). (Because it is 
barred by res judicata,) 

9. (’30) AIR 1930 All 758 (760) : 52 All 927. 

(’33) AIR 1938 All 295 (296) : 53 All 216. (But 

where the application is converted into a plaint, 
no revision lies.) 

(’37) AIR 1937 Oudh 481 (481) : 13 Luck 660. 

10. (’17) AIR 1917 All 186 (186). (Held, that the 
lower Court had discretion to grant the applica- 
tion or not, and that it was not possible to say 
that the Court acted illegally and with material 
irregularity in granting the application.) 
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refusing an application for leave to sue in forma pauperis is a 'case decided/^^ 

The Nagpur and Sind Judicial Commissioner’s Courts have maintained the 
distinction pointed out by the Allahabad Court though interference would be made 
only in cases where there is some material illegality or irregularity in the procedure 
adopted by the lower Court in rejecting the application.'* In Oudh'* the application 
in forma pauperis was itself held to be a "case decided" and therefore if the lower 
Court committed an irregularity in deciding it, it could be revised whether the appli- 
cation was allowed or rejected. This view, it is submitted, is the correct view, and baa 
been upheld by all the other High Courts. The Madras, Patna and Bangoon High 
Courts''^ have also rejected the distinction referred to above between the rejection and 
the allowing of the application. Accordingly when the lower Court, after considering 
the whole question of pauperism and in the exercise of discretion comes to a proper 
decision it will not be interfered with when there is no error of jurisdiction.'* If, on 
the other hand, the lower Court commits an irregularity in the exercise of jurisdiction 
B.S where it declines to give notice to the Government Pleader or to the defendant 
before disposing of the application,'* or where it does not properly consider the 


11. (*26) AIR 1926 Lah 642 (643). 

<*34) AIR 1984 Lah 281 (281). 

<’29) AIR 1929 Lah 498 (498). 

(•82) 1882 Pun Re No. 99. 

(•19) AIR 1919 Lah 4 (6) : 1919 Pun Re No. 184. 
[See also (•86) AIR 1986 Pesh 69 (71). (Order 
rejecting application to sue in forma pauperis 
is revisable.)] 

12. Cll) 10 Ind Gas 471 (471) : 7 Nag L R 49. 
(Order granting leave to sue in forma pauperis 
— Not revisable.) 

<•24) AIR 1924 Nag 44 (45) : 19 Nag L R 165. 

(Order refusing permission— Revision lies.) 

<•88) AIR 1988 Sind 82 (88) : 26 Sind L R 491. 
<•25) AIR 1925 Nag 848 (844). (Where there is not 
any material irregularity, the High Court will 
not interfere in revision.) 

<•27) AIR 1927 Nag 840 (841). (Wrong conclusion 
on facts and evidence is no ground for inter- 
ference.) 

<’28) AIR 1928 Nag 24 (27). (Application rejected 
and court’fee demanded— Revision filed, but later 
on suits dismissed for non- production of stay 
order— Still revision is maintainable.) 

<’80) AIR 1980 Nag 58 (54). (Absence to record 
reasons does not vitiate the order.) 

<’85) AIR 1935 Nag 209 (211) : 81 Nag L R 418 
(Lower Court rejecting application to sue in 
forma pauperis on erroneous assumption, its 
decision thus amounting to a conscious violation 
of the rules of the Civil Procedure Code— Deci- 
«ion is open to revision.) 

[See also ('86) AIR 1986 Nag 280 (280) : I L R 
(1987) Nag 428. (Application for leave to sue 
in forma pauperis rejected— Second application 
— Objection that it was barred — Trial Court 
has jurisdiction to decide if application is 
barred.)] 

tBut see (’88) AIR 1988 Nag 210 (211). (Order 
allowing person to sue as pauper is revisable 
when the conditions of S. 115 are satisfied.)] 

13. COO) 4 Ind Cas 777 (778) : 12 Oudh Cas 381. 
<•15) AIR 1915 Oudh 8 (8). 

<•23) AIR 1928 Oudh 118 (119). 


(’25) AIR 1925 Oudh 74 (74). 

(•26) AIR 1926 Oudh 204 (204). 

(’88) AIR 1988 Oudh 146 (149) : 14 Luck 116. 
(There is no distinction tetween cases where 
application has been granted and where it has 
branrejected-^Neitherisan interlocutory order.) 
[See also CSd) AIR 1985 Oudh 20 (21): 10 Luck 
265. (Result of dismissal of application is an 
end to the proceeding, hence rejection of appli- 
cation constitutes case decided.) 

(’86) 1936 Oudh W N 237 (289). (Order rejecting 
application revised on ground of material irre- 
gularity.)] 

14 . (’26) AIR 1926 Mad 958 (958). 

(’88) AIR 1988 Pat 209 (209). 

(’81) AIR 1981 Bang 818 (818, 319). (Case of refu- 
sal of leave to sue in forma pauperis.) 

(’81) AIR 1981 Bang 129 (181) : 9 Rang 86. (Do.) 
(’81) AIR 1981 Bang 181(184) : 9 Rang 92. (Do.) 

15 . (’25) AIR 1925 Cal 990 (991). 

(’80) AIR 1980 All 881 (882). (So also omission 
to give details as to the value of the applicants’ 
property not illegal.) 

(’26) AIR 1926 Lah 642(648). (Agr^mcnt to pay 
small fee to counsel out of the suit amount in 
case of success does not bring it under 0. 83 R. 5.) 
(’29) AIR 1929 Lah 821 (822). 

(’19) 1919 Pat H G C 282 (284). (The decision that 
a benamidar could not sue is wrong in law— 
that it was an error in law at best which could 
not be interfered with in revision.) 

(’24) AIR 1924 Pat 667(669). (When on materials 
Court finds that petitioner is not a pauper.) 

(’27) AIR 1927 Pat 852 (352). 

(’89) AIR 1939 Fat 95 (96). (The fact that the 
lower Court wrongly holds that the ornaments 
worn by a female applicant are her necessary 
wearing apparel cannot be a ground for holding 
that it has acted illegally or with material irre- 
gularity in adopting that view.) 

16 . (’27) AIR 1927 Cal 464 (464). 

(•34) AIR 1934 All 424 (425) : 56 All 895. (By 
allowing a party to appeal as a pauper without 
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^sufficiency or otherwise of the evidence as to pauperism,'^ or where it enters into the 
merits of the case and dismisses the application after finding that the claim is 
unsustainable,^® the High Court will interfere. It will also interfere where the Court 
commits obvious errors of law.^® 

No doubt the Court has to satisfy itself prima facie that the plaint discloses 
a subsisting cause of action but it will be acting without jurisdiction if it travels 
beyond the plaint to ascertain the same, as for instance by taking the evidence of 
witnesses besides that of the petitioner.^ Where plaintiff is allowed to sue as a pauper, 
security for costs should be ordered only under exceptional circumstances, and an 
order rejecting the application for failure to furnish the same is improper and will be 
set right in revision.®^ 

A pauper whose application is rejected may be allowed to pay the necessary 
court-fee and it will be a failure to exercise jurisdiction if the permission is refused.*® 

The Government is entitled, at any time, to apply to the Court to make an 
order for the payment of court-foes.*® And if no provision is made for the payment of 
court-fee to Government, the Government may appeal against the decree.*^ Under 
the Code of 1882, it was held that Government not being a party to the suit, had no 


hearing the Government pleader a case is decided 
i^AIR 1933 All 11 not followed.) 

(’94) 1894 Pun Be No. 130, p. 494. 

17 . (*27) AIR 1927 Rang 283 (284). (Failure to 
consider whether there was an agreement cou« 
trary to 0. 33 R. 1.) 

■<*29) AIR 1929 Lah 746 (748). (Court rejecting 
application considering that next friend is nut 
a pauper.) 

(’26) AIR 1926 Mad 968 (968). 

(’14) AIR 1914 Cal 721 (722). (Rejection of appli- 
cation because petitioner possessed ornaments 
6 months prior to date of application — Bad.) 
(’06) 8 Bom L R 642 (644). (Rejection of applica- 
tion because pauper had Rs. 1600 worth of pro- 
perty with him for a suit requiring Rs. 1776 
court-foe.) 

(’31) AIR 1931 Rang 318 (319). (Conclusion based 
on conjecture.) 

18 . (03) 8 Cal W N 70 (73). 

(’32) AIR 1932 Bom 684 (688) : 56 Item 686. 

(’98) 2 Cal W N 474 (478). 

(’13) 13 Mad L Jour 292 (295). (That the evidence 
showed no cause of action.) 

(’03) 13 Mad L Jour 425 (426) : 27 Mad 120. 
(’12) 16 Ind Cas 184 (184) (Mad). 

(’12) 16 Ind Cas 612 (614) (Mad). 

(’14) AIR 1914 Mad 256 (268). (Because certain 
unsustainable claims were added.) 

19 . (’25) AIR 1925 Rang 381 (382). (Overlooking 
the provisions of Limitation Act and wrongly 
holding application barred.) 

(’28) AIR 1928 Pat 28 (29). 

(’28) AIR 1928 Lah 271 (271). (When the Court 
thought that property which was the subject- 
matter of the suit could be treated as means.) 
<’19) AIR 1919 All 213 (214). (Treating an appli- 
cation as a plaint and directing its return for 
presentation to proper Court.) 

<*30) AIR 1980 Bang 824 (325). 

<'98) 16 Mad 454 (465). (For non-prodoction of 


a succession certificate.) 

\See also (’38) AIR 1938 Rang 453(464). (Where 
the Court to which an application under O. S3 
R. 1 for leave to sue.., in forma pauperis is 
presented, dismisses the application although 
satisfied that the applicants are paupers, hold- 
ing that the suit is not maintainable in view 
of the provisions of 8. 47, and where in coming 
to this conclusion, it not only refers to certain 
proceedings mentioned in the proposed plaint 
but makes use of the information obtained 
therefrom, the use of such information is irregu- 
lar and it amounts to a material irregularity in 
the conduct of the proceedings in the lower 
Court which vitiates the order passed therein). 
(’36) AIR 1936 Pat 591 (593) : 15 Pat 788. (One 
of the applicants for leave to sue as pauper dying 
during pendency of application — Legal repre- 
sentative is entitled to bo brought on record 
— Court not granting time for substitution acts 
with material irregularity).] 

20. (’24) AIR 1924 Mad 80 (80). 

(’32) AIR 1932 Bom 584 (588) : 66 Item 585. 

(’27) AIR 1927 Mad 441 (442). 

(’25) AIR 1926 Pat 30 (30) : 3 Pat 275. 

(’13) 18 Ind Cas 491 (491) (Lah). (Failure to see 
the existence of an award as a bar to the cause 
of action was held illegal.) 

[See also (’33) AIR 1988 Pat 284 (286). (Going 
beyond the plaint in considering whether it 
discloses a cause of action.)] 

21 . (’28) AIR 1928 Lab 960 (960). 

(’22) AIR 1922 Lah 87 (88) : 3 Lah 30. 

22 . (’18) AIR 1918 All 194 (194) : 40 All 38. 

’24) AIR 1924 Nag 105 (108). 

’80) 6 Cal L Rep 223 (227) : 5 Cal 807. (Refusal 
to permit court-fee being paid was held promr 
when pauper did not offer till just before judg- 
ment.) 

23 . See Order 33 Rule 12, C. P. Code. 

24 . See Order 83 Rule 13, C. P. Code. 


Seotion 118 
NotoM 



1084 


BEVISION 


Bifflttimllft of appeal but it was held that the Collector could in such cases move the High 

HotM 26*27b Court under this Section.*'^ 

27. Orders Order 47. — An order rejecting an application for review 

on the merits is not open to revision^ unless the Court has erroneously thought that 
it has no jurisdiction to deal with the application* or has declined to hold a proper 
inQuiry* or has rejected it under the erroneous view that the court-fee paid is not 
sufficient.* The High Court will also set aside an appellate order setting aside an order 
granting review if the Appellate Court had entertained the appeal on the grounds other 
than those mentioned in 0. 47 E. 7.® An order granting review is revisable under this 
Section when the order is one without jurisdiction® or has been made in the exercise 
of jurisdiction illegally or with material irregularity.^ But the High Court should not 
interfere in revision against an order granting a review simply because the Judge did 
not say that the additional evidence is important.® Where the order granting review 
was substantially just and passed in the exercise of discretion, it is not a case for 
interference.® See also the undermentioned case.*® 


27a. Orders under Order 48. — This Section is applicable to an order passed 
granting or refusing a certificate under Order 45.* 

27b. Decision as to oourt-feSf vhether revisable. — It has been held that 
an order demanding additional court-fee is revisablo under this Sectio^as in such cases 


25. (’98) 91 All 183 (137). 

(’91) 16 Bom 77 (78). * 

(’98) 18 Bom 4SA (466). 

(’98) 21 Mad 113 (114). 

[But aee (1900) 23 Mad 73 (82). (But where no 
question of jurisdiction is involved, no revi- 
sion lies.)] 

. Note 27 

1. (’04) 26 All 672 (573). 

(’24) AIB 1924 Bom 844 (346). (On the ground 
that, the additional evidence could have been 
adduced earlier.) 

(’16) AIR 1916 Cal 227 (228). (Rejection of an 
application for review of an order rejecting ap- 
peal.) 

(’18) AIR 1918 Cal 701 (701). 

(’26) AIR 1926 Cal 773 (776) : 63 Cal 679, 

(’28) AIR 1923 Oudh 158 (163). 

(’26) AIR 1925 Oudh 594 (594). 

[But see (’84) AIR 1934 All 971 (971).] 

2. (’21) AIR 1921 All 197 (198): 43 All 288. (Be- 
cause an appeal was filed after review.) 

’20) AIR 1920 All 160 (161) : 42 All 317. (Do.) 
(’29) AIR 1929 Cal 513 (518). (Because the appli- 
cation is based on fraud.) 

[See also (’24) AIR 1924 Lah 400 (400).] 

3. (’28) AIR 1928 Nag 279 (279). 

('29) AIR 1929 Nag 806 (811). (Error of law 
amounting to usurpation of authority in rajec- 
ting petition for review of order confirming auc- 
tion sale.) 

(’14) AIR 1914 Cal 854 (864). (Where applicant 
was not heard.) 

(’25) AIR 1926 Fat 328 (826). (Where letters of 
' administration were granted to a minor.) 

4. (’07).29 All 468 (470). 

[See aUo (’13) 21 Ind Cas 948 (944) (Cal).] 


5. (’13) 18 Ind Cas 649 (651) (Mud). 

(’16) AIR 1916 Mad 544 (544). 

(’26) AIR 1926 Mad 1088 (1084). 

(’99) 21 All 152 (154). 

6. (10) 5 lud Gas 182 (184) (Cal). (On the ground 
that after the dismissal of plaintiR’s appeal the 
defendant hod made an admission of the truth 
of his claim.) 

(’34) AIR 1984 All 250 (262). 

(’04) 27 Mad 602 (608). (An order granting review 
of a decree from which an appeal is pending.) 
(’27) AIR 1927 Oudh 131 (131). 

(’ll) 12 Ind Cas 246 (247) (Lab). (If the order is 
irregular and has led to a miscarriage of justice.) 
(’18) 18 Ind Cas 276 (277) (Cal). (Review was 
granted on the basis of a ruling of an equal 
authority.) 

[See (’74) 14 Bong L R 373 (382):2 Ind App 68(1>C). 
(Order admitting review of judgment out of 
time without just and sufficient cause.)] 

[See also (’IS) 20 Ind Cas 670 (671) (Cal).] 

7. (’26) AIR 1926 All 60 (62): 48 All 160. 

[See (’85) 7 All 345 (352).] 

8. (’27) AIR 1927 Mad 641 (642): 60 Mad 891. 

9. (’24) AIR 1924 Mad 586 (586). ('Though order 
passed was under S. 161 which might have been 
passed under Order 47.) 

(’15) AIR 1916 Mad 1068 (1069). 

(’12) 16 Ind Cas 996 (996) (Lab). 

(’28) AIR 1928 All 892 (394) : 60 All 801. 

(’26) AIR 1925 Fat 462 (468). (AppUcation to 
extend time.) 

10. (’36) AIR 1936 Lah 618 (619). (Proceedings 
abated — Order of restoration and order refusing 
to grant review of same constitute "case” 
within Section 116.) 

Note 27a 

1. (’37) AIR 1937 Mad 980 (986). 
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there is a refusal to exercise jurisdiction in the matter and try the case on the merits Seotion 115 ' 
unless the additional court-fee demanded is paid.^ But a decision holding that the Notes 27b*29 
court-fee paid is sufficient is, it has been held, not subject to the revisional jurisdiction 
of the High Court as there is no refusal to exercise jurisdiction in such cases.^ See also 
the undermentioned decision.^ For fuller discussion see Section 149 Note 14 and 
Order 7 Buie 11 Note 12. 

28. High Court’s pover of superintendenoe. — See Note 5 ante, and 
Section 224, Government of India Act, 1935, in the Appendices. 

29. High Court’s revisional powers under other Acts. — 1. Guardians 
and Wards Act, 1890, — Section 47 of the Guardians and Wards Act enacts that in 
certain cases specifically mentioned therein an appeal shall lie to the High Court from 
the orders passed by the subordinate Courts and Section 48 of the same Act while 
enacting that all other orders are final has expressly saved the extraordinary powers of 
the High Court to interfere in cases where the lower Courts have not proix 3 rly 
exercised their powers.^ But the application for revision will bo considered under 
Section 48 only where the Court exorcised jurisdiction not vested by law, or declined 
to exercise jurisdiction vested by law or exorcised the same in an illegal or irregular 
manner. As to the circumstances in which the High Courts® have interfered under tliis 
Section with the order of the lower Court, soo tho undermentioned cases.'^ 


Note 27b 

1. (’88) AIR 1938 Pat 22 (25) : 16 Pat 766 (FB). 
<’38) AIU 1938 Nag 122 (127): I L ,R (1938) Nag 

106 (FH). 

(’35) AIR 1936 Cal 279 (280) : 62 Cal 417. (Order 
for payment of additional court-fee not support- 
able under the law.) 

<’39) AIR 1939 Pat 274 (276): 18 Pat 267. (The 
High Court has jurisdiction to interfere in revi- 
sion with the decision of the lower Court on the 
question of tho classification of the suit for pur- 
poses of court-fee, where such decision has boon 
adverse to the plaintiff.) 

[See also (’36) AIR 1936 PeshldO (141). (The Ap- 
pellate Court undoubtedly has jurisdiction to 
decide the correct amount of court- foe, but if its 
decision on tho point results in its refusal to 
exercise jurisdiction in respect of the merits of 
the appeal before it, and if that decision is 
wrong it results in a refusal to exorcise juris- 
diction vested in it.)] 

[But see (’39) AIR 1939 Mad 380 (382). (An 
order of a trial Court determining the proper 
court-fee payable on a plaint and holding that 
it is insufficiently stamped, is not revisablo 
by tho High Court ; and such an order, which 
by itself does not fall under S. 115, C. P. Code, 
cannot be revised by the High Court merely 
because it is bound to be followed by some other 
order which may be without jurisdiction.)] 

2. (’88) AIR 1938 Pat 22 (25) : 16 Pat 766 (FB). 
(’86) AIR 1936 Pat 85 (86) : 15 Pat 340. 

(’38) AIR 1938 Nag 122 (126) : I L R (1938) Nag 
106 (PB). 

3. (’36) AIR 1936 Mad 411 (411). (Where the deci- 
sion on a question of court-fee also bears upon the 
valuation of the suit for purposes of jurisdiction, 
and the suit may have to be filed in a higher 
Court if the court-fee question should be decided 
in a different way, the High Court is justified 


in interfering in rcvisioti, although the point 
has Ijccn decided in plaintiff’s favour.) 

Note 29 

1. (’07) 31 Bom 590 (594). 

(’25) AIR 1925 Oudh 260 (261), 

(*15) AIR 1915 Cal 49(61, 52). 

(’01) 1901 Pun Re No. 48, p. 157. 

2. (’28) AIR 1928 Nag 291 (291). 

3. (’14) AIR 1914 Oudh 426 (426) : 18 Oudh Cas 
66. (Where no notice was served upon a person 
interested in tho result of an application for 
guardianship.) 

(’31) AIR 1931 Cal 69 (60). (Party against whom 
order passed desirous of putting fresh facts for 
consideration of Court throwing different light 
on case — Court not hearing same.) 

(’07) 17 Mad L Jour 199 (200). (Order allowing 
the guardian after termination of guardianship 
to spend the minor’s pro^Kirty for tho marriage 
of his sister.) 

(’23) AIR 1923 Lah 89 (89). (Orders under S. 34 
of the Guardians and Wards Act.) 

(’09) 2 Ind Cas 237 (238): 12 Oudh Cas 78. (Where 
the order granting permission for sale did not 
recite the necessity for it.) 

(’30) AIR 1930 Lah 1017 (1018). (Where the Court 
wrongfully cancelled a lease granted by a guar- 
dian which was perfectly within his competence.) 
(*15) AIR 1915 Cal 1 (4) : 42 Cal 351. (Selecting 
suitable bridegroom without leaving tho choice 
in the first instance to the guardian.) 

(’32) AIR 1932 Bom 156 (168): 66 Bom 71. (Sclec- 
tion of bridegroom without consulting proper 
guardian, without taking evidence and consult- 
ing minor.) 

(’18) AIR 1918 Cal 242 (248). (Improper orders of 
the District Court refusing payment of money to 
the guardian of the person of a minor.) 

(’15) AIR 1915 All 199 (200): 37 All 516. (Refusal 
to order custody of minor to the guardian.) 
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2. Bombay Regulation II of 1827. — See Note 2 above. 

3. Punjab Courts Actt Section 70^1 (B), — As to the powers of the Chief 
Court of the Punjab under Section 70-1 (B) of the Punjab Courts Act, see tho 
undermentioned cases.^ 

4. Provincial Small Cause Courts Act, Section 25. — The powers of the High 
Court under Section 25 of the Small Cause Courts Act are much wider than those 
given by this Section^ and the provisions of Section 115 of the Code are therefore not 
a safe guide for the exercise of the powers under Section 25 of the Small Cause Courts 
Act.® As to the circumstances in which the High Courts will interfere under the 


Section, see the undermentioned cases.^ 

In the following cases it was held that the 
High Court cannot interfere ; 

(’26) AIB 1926 All 301 (801) : 48 All 300. (Older 
fixing amount epunt for marriage of minor.) 

(’26) AIB 1925 Oudh 260 (261). (Order fixing re- 
munuration of outgoing guardian.) 

(’86) AIB 1938 Kag 495 (497). (Order appointing 
guardian and fixing amount of maintenance of 
ward — Order is neither appealable nor leTisable.) 

4. (’10) 6 Ind Cas 735 (736): 1910 Pun Be No. 2. 
(’09) 2 Ind Cas 76 (77): 1909 Pun Be No. 45. 

(’04) 1904 Pun Be No. 70. p. 200. 

(’14) AIB 1914 Lab 418 (418). 

(’89) 1689 Pun Bo No. 86, p. 316. 

(’96) 1696 Pun Bo No. 36, p. 279. 

(’ll) 11 Ind Gas 33 (34) (Lab). (Suit for declara- 
tion — Compromise decree for possession is beyond 
plaint.) 

(’ll) 11 Ind Cas 518 (518) (Lab). (Where tbe only 
question is one of law.) 

(’14) 25IndCas881(832):1914PanBcNo.4. (Do.) 
(’14) 25 Ind Gas 667 (868): 1914 Pun BeNo.l. (Do.) 
(’07) 1907 Pun Be No. 65, p. 367. 

5. (’24) AIB 1924 Bang 54 (54) : 1 Bang 372. 
(Sanction to prosecute given— Set aside.) 

(’34) AIB 1984 Ali 107 (108). 

(’04) 27 All 192 (193). 

(’05) 27 All 531 (537). 

(’22) 3 L R All 17 (20). 

(’ll) 11 Ind Gas 15 (16) (Lab). 

(’28) AIB 1928 Lab 274 (275). 

(’07) 17 Mad L Jour 62 (68). (To transfer the lia- 
bility from one defendant to another.) 

(’32) AIB 1932 Oudb 106 (107). 

(’26) AIB 1926 Bang 206 (206) : 4 Bang 221. 

(’14) AIB 1914 Sind 98 (100): 8 Bind L B 164. 
(’34) AIB 1984 AH 107 (108). (High Court may 
under S. 25 call for a case to satisfy itself that 
a decree or order made in any case has been 
decided by a Court according to law.) 

(’39) AIR 1989 All 590 (591). 

[See (’34) AIB 1934 Lab 166 (166). (Even under 
that Act a case must have been decided and no 
revision lies against interlocutory orders.)] 

6 . (’96) 21 Bom 260 (256). 

(’04) 1904 Pun Re No. 66. 

[See however (’98) 15 All 189 (140). 

(’94) 16 All 476 (477). 

(’99) 21 All 89 (90).] 

7 . (’91) 18 All 277 (278). (Revisional powers only 
exercisable where it appears that some substantial 
injustice has been done to a party on misappre- 


hension of law or from a material error in 
procedure.) 

(’04) 1904 Pun Re No. 66, p. 186. (Do.) 

(’97) 1897 All W N 138 (188). (Where no cause of 
action was disclosed in the plaint a decision was 
reversed.) 

(’24) AIB 1924 All 691 (691). (Gross errors of law.) 

(’07) 5 Cal L Jour 413 (415). (Error of law occa- 
sioning failure of justice.) 

(’95) 1895 Pun BeNo. 66, p. 330. (Errorsoflaw.) 

(’16) AIB 1916 Lah 804 (804). (Error of law or 
procedure.) 

(’16) AIR 1916 Mad 807 (807). (Error of law when 
there is no injustice will not be interfered with.] 

(’12) 13 Ind Cas 808 (807) : 14 Oudh Cas 348. 
(Defiance of well-known principles of law.) 

(’06) 27 All 531 (537). (Misappreciation of evi- 
dence.) 

’14) AIR 1914 All 168 (153). 

’97) 1897 Pun Bo No. 82, p. 149. (Unreliable or no 
evidence.) 

(’10) 7 Ind Cas 580 (580) (Lah). (Unreliable or no 
evidence at all.) 

’18) 19 Ind Cas 943 (944) (Lah). 

’14) AIB 1914 Lah 42 (42). (The Courts below 
assumed the existence of certain facts, did not 
consider all the material points and misappre- 
hended the case.) 

(’16) AIR 1916 Lah 287 (287). 

(’14) AIR 1914 Sind 98 (100) : 8 Sind L R 164. 
(Decree was opposed to evidence.) 

(’12) 15 Ind Cas 186 (186) (Mad). 

(’91) 13 All 588 (587). (Judgment not in accordance 
with 0. 20 B. 4.) 

(’99) 28 Bom 334 (837, 338). (Do.) 

(’96) 6 Mad L Jour 60 (61). (Do.) 

(’96) 1895 Pun Re No. 78, p. 878. (Do.) 

(’01) 1901 Pun Be No. 67, p. 180. (Do.) 

(’12) 16 Ind Cos 202 (202) (Mad). (DisaUowing 
costs without reasons.) 

(’15) AIB 1916 Nag 66 (66): 11 Nag LB 189. (Do.) 

(’09) 2 Ind Cas 488 (488) (Mad). 

(’ll) 11 Ind Cas 16 (l6) (Lah). 

(’07) 29 All 468 (470). (Ejection of review on the 
ground of supposed deficiency of stomp.) 

(’18) 19 Ind Oae 782 (782) (All). (Error on point 
of limitation.) 

(’18) 20 Ind Cas 176 (176) (All). (Do.) 

AIB 1915 All 161 (162). (Do.) 

17 Bom 610 (611). (Do.) 

16 All 189 (140). (Do.) 

17 AU 422 (428). (Do.) 
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*1S) 17 Ind Gas 470 (471); ISOudhOasSld. (Do.) 
’ll) 11 Ind Oaa 269 (960) (All). (Subatantial in- 
jnstiee should have been done.) 

(’96) 21 Bom 960 (266). (Do.) 

(’96) 23 Bom 884 (840). (Do.) 

(’02) 6 Gal W N 480 (483). (Do.) 

(’16) AIR 1916 Gal 280 (280). (Do.) 

(’16) AIR 1916 Gal 422 (423). (Do.) 

(’88) 1888 Pun Re No. 79. p. 206. (Do.) 

(’01) 1901 Pim Re No. 19, p. 63. (Do.) 

(’17) AIR 1917 Pat 832 (333) : 2 Pat L Jour 627 
(Do.) 

(’91) 14 Mad 406 (407). (Do.) 

(’12) 17 Ind Gas 748 (760) (Mad). (Do.) 

(’16) AIR 1916 Mad 388 (839). (Do.) 

(’16) AIR 1916 Mad 488 (434). (Do.) 

(’17) AIR 1917 Mad 849 (860). (Do.) 

(’98) 11 G P L R 91 (92). (Do.) 

(’12) 14 Ind Gas 2 (4) (Oudh). (Do.) 

(’ll) 9 Ind Gas 470 (471) (Low Bur). 

(’26) AIR 1926 Rang 810 (811) : 3 Kang 471. 
(Conclusions of Small Cause Court not shown to 
be perverse — No interference by High Court.) 
(’26) AIR 1926 Pat 576 (576). (Refusal to summon 
witnesses — Serious prejudice to party — Revision 
allowed.) 

(’17) AIR 1917 All 169 (160) : 39 All 101. (Small 
cause suit tried by a Mnnsif on the original side 
and his decision reversed on appeal.) 

(’01) 26 Bom 417 (417, 418). (Do.) 

(’09) 1 Ind Gas 543 (544) : 33 Mad 828. (Do.) 
(’03) 26 Mad 176 (178, 179). (Do.) V 

(’22) AIR 1922 Mad 352 (363). (Do.) 

(’16) AIR 1916 Pat 31 (82). (Do.) 

(’14) AIR 1914 All 119 (119). (Original suit tried 
as small cause is an exercise of jurisdiction not 
vested by law.) 

('92) 14 All 41.3 (416). (Unless facts ousting juris- 
diction sire patent on record, High Court will not 
interfere.) 

(*15) AIR 1915 Cal 878 (879). (Do.) 

(’10) 5 Ind Cas 742 (742) (Mad). (Application not 
necessary.) 

(’12) 14 Ind Cas 793 (793) (Uah). (Satisfaction of 
decree out of Court is no bar to revision.) 

(’98) 1898 Pun Re No. 23, p. 66. 

(*07) 17 Mad L Jour 62 (63). 

(*35) AIR 1935 Mad 664 (655). (Where the decree 
is passed without jurisdiction by the lower Court, 
the High Court ought to interfere in revision.) 
(’86) AIR 1936 Mad 132 (183) : 59 Mad 428. 
(Decision of Small Cause Court fundamentally 
wrong — Revision petition held justified.) 

(’34) AIR 1934 Nag 267 (268). (Order returning 
plaint for presentation to proper Court — High 
Court could revise.) 

(’37) AIR 1937 Nag 68 (69). (Where the Small 
Cause Court returns a plaint for presentation to 
the proper Court on the ground that it has no 
jurisdiction to try the suit, there is so far as the 
Small Cause Court is concerned a case finally 
decided by that Court and the order is open to 
revision by the High Court.) 

(’37) AIR 1987 Nag 186 (137) : I L R(1937) Nag 
266. (Interlocutory orders can be revised under 
S. 26.) 


(*89) AIR 1989 Nag 19 (19). (Revision application 
from Small Cause Court decision — Findings of 
fact are to be accepted, unless they are perverse 
or unreasonable.) 

(’36) AIR 1986 Sind 160 (163) : 80 Sind L R 226. 
(Jfcfd, that even if the order was an interlocutory 
order, the High Court could interfere under Sec. 
25, Provincial Small Cause Courts Act, as the 
order in question amounted to a case decided.) 

(’36) AIR 1935 All 872 (373). (S. 25 limits the 
High Court in revision to grounds of law that 
might bo raised in a second appeal and docs not 
cover a revision on a question of fact.) 

(’35) 62 Cal L Jour 630 (532). (Suit of small cause 
nature tried as ordinary suit by Judge having 
powers of Small Cause Court Judge — No appeal 
lies from decree— Remedy of aggrieved party is 
not by way of appeal but by way of revision.) 

(’36) 161 Ind Cas 423 (424) (Ondh). (High 
Court will not ordinarily exercise its discretionary 
powers in revision under S. 25 of the Small 
Cause Courts Act, if Jio injustice appears to have- 
been done by the decision of the trial Court, oven 
though the question raised is one of limitation.) 

(’36) AIR 1936 Oudh 223 (224) ; 12 Luck 124. 
(Plea raising question of fact cannot bo raised 
for first time in revision.) 

(’36) AIR 1936 Oudh 247 (248). (No injustice 
done to any party— High Court should not ordi- 
narily exercise its discretionary power.) 

(’36) AIR 1936 Oudh 297 (298). (No miscarriage 
of justice— High Court will not interfere.) 

(’87) AIR 1937 Oudh 364 (885) : 13 Luck 268. 
(Suit dismissed for non-payment of court-fees— 
Application for restoration under 8. 151, C.P.Codo 
— Suit restored and decree passed— Judgment- 
deVitor making application under S. 26 attacking 
not decree itself but order of restoration — Restora- 
tion of suit under 8. 151, C.P.Codo, held was 
wrong — But order of restoration being inter- 
locutory order and application being after passing 
of decree, High Court could not interfere — 
Proper remedy of applicant was to attack decree 
itself.) 

(’86) AIR 1936 Pesh 1 (2). (The revisional Court 
would not upset the judgment of a 8mall Cause- 
Court on a bare technicality if substantial justice 
has been done.) 

(’34) AIR 1934 All 107 (108). (Lower Court setting 
aside decree which was not an ex parte decree by 
summary order in which it hag not given consi- 
deration to the points that it would he necessary 
to determine in setting aside an ex parte decree 
—High Court interfered.) 

(’85) AIR 1985 All 379 (381). (Revisional power 
can be exercised only where substantial injustice 
has directly resulted from material misapplica- 
tion or misapprehension of law.) 

(’36) AIR 1935 All 487 (438). (Lower Court refus- 
ing restoration— High Court should not interfere 
in revision.) 

(’35) AIR 1985 All 690 (691). (Finding of fact • 
cannot be considered in revision.) 

(’35) AIR 1935 All 716 (717). (Substantial in- 
justice done to party by decreeing wages barred' 
by time— High Court can interfere in revision.)* 


Seotloiilia 

Not«29 
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5. Cur(Uor*s Act (XIX of 1841). — See the undermentioned oases.^ 

6. Provincial Insolvency Act (V of 1920), Section 76. — Under that Seotion 
the Hi^li Court may, for the purpose of satisfying itself that an order made in any 
appeal by the District Court is according to law, call for the case and pass such order 
with respect thereto as it thinks fit. See also the undermentioned cases.^ 

7. Other Acts. — See the undermentioned decision.^® 

SO. Sanotlon to proseoute. — Prior to 1902, the Allahabad^ and Madras High 


('85)rAlH1935 All 842 (848). (Question of juris, 
diction involved— High Court should interfere 
though equity is in favour of opposite party.) 

C36) AIR 1936 Cal 497 (603) : I L R(1937) 1 Cal 1 
(FB). (Finding on pure question of fact supported 
by documentary evidence cannot be asstiiled in 
revision under S. 25.) 

<’88) AIR 1933 Lah 452 (453). (Whore issue is 
framed and then changed, onus being shifted to 
other side, evidence should be allowed to he 
adduced — High Court interfered.) 

<*85) AIR 1935 Lah 137 (138). (High Court will 
not interfere with an erroneous decision on a point 
of limitation, where the judgment of the lower 
Court does substantial justice between the parties.) 

<*35) AIR 1935 Lah 206 (208). (It is open to the 
High Court in revision under S. 25 to hold that 
the facts found by the trial Court do not in law 
constitute misconduct.) 

•(’36) AIR 1936 Pat 84 (84). (Cases cannot bo 
argued like second appeals— High Court cannot 
interfere wherever question of law is wrongly 
decided — It will interfere only when substantial 
injustice is caused.) 

‘(’36) AIR 1936 Pat 662 (563). (Patna High Court 
when exercising rovisional powers under S. 25 
will noil interfere with lower Appellate Court’s 
decision if it is sound on merits.) 

«(’d9) AIR 1939 Nag 64 (65). (Incorrect view of 
law — High Court will interfere only when law is 
well-known.) 

[See (’86) AIR 1936 Posh 148 (148). (Where the 
decisiou of a suit involves the decision of legal 
inferences to be drawn from the established facts 
and the question is an important question of 
law, revision is competent even if the suit is of 
a small cause nature.)] 

iSee also (’35) AIR 1935 Cal 556 (557). (Small 
Cause suit — Suit filed as Small Cause suit— 
Munsif transferred and successor not having 
Small Cause powers appointed — Suit transferred 
to his Court— Before commencement of hearing, 
Munsif invested with powers of Small Cause 
Court Judge to try such suits — Decision of 
Munsif is final and not appealable — Only 
revision is competent.)] 

[See however (’25) AIR 1925 All 51 (52).] 

[But aee (’12) 15 Ind Cas 547 (548) (Cal). (An 
error on a pointof limitation by the Small Cause 
Court cannot be revised.) 

(’17) AIR 1917 Mad 76 (76); 32 Ind Gas 3 (3) (Do.)] 
(’07) 34 Cal 929 (934). (Order without con- 
forming to the provisions of S. 3 of the Act.) 

'(’01) 24 Mad 364 (369). (Do.) 

^(’87) 10 Mad 68 (69). (Do.) 


(’10) 6 Ind Cas 630 (631) (Cal). (Do.) 

(*89) 12 Mad 841 (347). 

(’ll) 10 Ind Cas 820 (821) (Lah). 

9. (’82) 1932 Mad W N 69 (60). (Lower Court in 
a proceeding under Section 63 proceeding on a 
mistaken view as to burden of proof —High Court 
can interfere.) 

(’33) AIR 1933 Nag 39 (40) : 28 Nag L R 295. 
(Powers of High Court under S. 75 are wider than 
under Civil Procedure Code.) 

(’36) AIR 1936 All 80(82) : 58 All 639. (In insol- 
vency cases the High Court has power to act 
under the C. P. Code only subject to the provisions 
of the Provincial Insolvency Act. Where therefore 
that Act specifically provides for appeals and 
revisions in a particular manner, any action 
taken by the High Court under the C. P. Code 
will not bo subject to the provisions of the 
Insolvency Act but in contravention of such 
provisions. The High Court cannot interfere 
under any provision of the C. P. Code when a 
distinct procedure is prescribed by the Provincial 
Insolvency Act.) 

(’37) AIR 1937 Nag31(32); IL R(1937) Nag 612. 
(High Court in revision is entitled to act suo 
motu ou facts being brought to its notice at the 
instance of creditor.) 

(’36) AIR 1936 All 489 (489). (Scope of revision 
under S. 75 is much wider than that under 
S. 115, C. P. Code.) 

(’37) AIR 1937 All 4 (5). (High Court has very 
wide powers of revision under Insolvency Act — 
Whether second appeal from order by Insolvency 
Court is treated as appeal or revision is imma- 
terial.) 

(’88) AIR 1938 All 59 (61) : I L B (1938) All 84. 
(In exercising rovisional jurisdiction under the 
Insolvency Act the High Court has got wider 
powers than the powers vested in that Court by 
Section 115.) 

(’37) AIR 1937 Rang 189 (190). (Petition under 
8. 9 (1), Provincial Insolvency Act— Act of 
insolvency not sot out with precision — Ground 
not raised in lower Court even in revision— 
Debtors not themselves raising it — Exercise of 
discretionary powers in revision held not proper.) 
(’37) AIR 1937 Mad 980 (982). (Powers of High 
Court under S. 75 are wider but High Court will 
not interfere on questions of fact unless there 
has been a patent miscarriage of justice.) 

10. (’38) AIR 1938 Oudh 262(262). (Order under 
S. 3, Charitable and Religious Trusts Act, is 
revisable.) 

Note 30 

1. (’81) 3 All 508 (509). 

[Sw also (’06) 1905 All W N 85 (86).] 
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dourts’ were taking the view that applications granting or refusing sanction to 
iproeecate a party or a witness in a civil or revenue proceeding, could be revised only 
binder Section 439 of the Criminal Procedure Code. The practice of the Calcutta High 
Oourt^ had been always to deal with such applications on the civil side. Now it has 
been agreed by almost all the High Courts that such an application is a case decided 
within the meaning of this Section and that the High Court has no jurisdiction on the 
criminal side to revise such orders under Section 439, Criminal Procedure Code. But 
the proceedings can be revised either under this Section on any of the grounds 
specified therein, or under Section 15 of the High Courts Act (now Section 107 of 
the Government of India Act).* (Under Section 224 of the Government of India Act 
of 1935 the High Court has no power of revision apart from the power which it may 
otherwise possess.) Accordingly, it has been held that the omission to set forth the 


2. (’90) IS Mad 144 (144). 

[See also (’02) 6 Oudh Gas 216 (217).] 

3. (’97) 1 Cal W N 400 (401). 

(’02) 7 Cal W N 112 (118) : 29 Cal 887. 

4. (’10) 6 Ind Caa 473 (476) : 37 Cal 714. 

•(’18) 19 Ind Cas 197 (204) : 40 Cal 477. 

(’16) AIR 1915 Cal 457 (468). (When a prosecu- 
tion is undertaken at the instance of the Gov- 
ernment more delay in applying for sanction 
cannot be taken as suggesting mala fidcs.) 

. (’17) AIR 1917 Cal 527 (629). 

(’24) AIR 1924 Cal 641 (641). (Theniere fact that 
the lower Court considered whether the prosecu- 
tion would succeed or not instead of seeing if a 
prima facie case existed was no good ground for 
interference.) 

.(’28) AIR 1928 Cal 281 (284) : 66 Cal 765. (Where 
the Judge simply said”I direct the prosecution” 
without using the words of S. 476, there was no 
irregularity.) 

. (’30) AIR 1930 Cal 721 (722) : 68 Cal 374. (The 
lower Court after perusing the records carefully 
and the evidence taken tefore it gave sanction 
and it was upheld by the Appellate Court — It 
would bo unnecessary to interfere.) 

• (’96) 28 Cal 582 (584). 

• (’04) 8 Cal W N 73 (74). 

(’08) 85 Cal 909 (912). (It has no power to stay 
proceedings.) 

(’30) AIR 1930 Cal 678 (579). (Questions of stay 
cannot come under Section 115.) 

• (’30) AIR 1930 Cal 639 (640). (Something put in 

written statement which is not true and some- 
thing omitted which ought to have been there 
— Court holding that such action constitute^ 
offence under Section 198, Penal Code — Order is 
so misconceived that High Court is bound in 
revision to set it aside.) 

(’31) AIR 1931 Cal 604 (605) : 59 Cal 68. 

(’04) 26 All 249 (257). 

(’06) 28 All 554 (567). 

(*09) 1 Ind Caa 569 (670) ; 31 All 38. 

• (’17) AIR 1917 Lomt Bur 86 (86). (Order confirm- 

ing sanction.) 

(’ll) 9 Ind Gas 982 (988) ; 83 All 512. (When a 
District Judge remanded a petition, it was held 
to be without Jurisdiction.) 

« (’29) AIR 1929 Cal 428 (429). (An order of remand 
by the District Judge of a petition granting 


sanction directing the complaint to bo properly 
worded is not an illegal exercise.) 

(’15) AIR 1915 All 217 (218). 

(’18) AIR 1918 All 68 (68). 

(’22) AIR 1922 All 488 (438). (Order of Judge 
passed under S.476, Cr.P.C., directing the trial 
of a person under S. 193, 1. P. 0.) 

(’23) AIR 1928 All 490 (490). 

(’27) AIR 1927 All 334 (335) : 49 All 636. (The 
conditions of the Section must, however, be 

(’31) AIR 1981 Lah 105 (106). (Court acted ultra 
vires in granting sanction basing its order on a 
receipt not produced during enquiry.) 

(’03) 26 Mad 98 (100). 

(’03) 26 Mad 139 (142). 

(’16) AIR 1916 Mad 209 (209). 

(’17) AIR 1917 Mad 971 (973) (FB). (Failure to 
wait till substantive proceedings are over is not 
a material irregularity.) 

(’18) AIR 1918 Mad 898 (400). 

(’20) AIR 1920 Nag 146 (147) : 16 Nag L R 23. 
(’01) 4 Oudh Cas 96 (97). . 

(’14) AIR 1914 Oudh 225 (225) : 17 Oudh Cas 26. 
(’22) AIR 1922 Oudh 220(221): 24 Oudh Cas 367. 
(’27) AIR 1927 Oudh 14 (15). (It will not be revis* 
able under 8. 115 also unless its conditions ate 
fuiailed.) 

(’18) AIR 1918 Pat 195 (196) : 2 Pat L Jour 692. 
(Mere delay if the real applicant is the Govern- 
ment, is no sufficient ground for refusing.) 

(’21) AIR 1921 Pat 94 (95) : 6 Pat L Jour 178. 
(’10) 4 Low Bur Rul 138 (189). 

(’16) AIR 1916 Upp Bur 13 (14): 2 Upp But Rul 83. 
(’14) AIR 1914 Sind 129 (130) : 7 Sind L U 18. 
(Failuro to make a preliminary enquiry.) 

(’17) AIR 1917 Pat 178 (176). (AppelUte order of 
a District Judge passed under S. 196 of the 
Cti. P. C.) 

(’21) AIR 1921 All 86 (87). 

(’09) 4 Ind Cas 6 (10) : 87 Cal 18. 

(’28) AIR 1928 Oudh 494 (495) : 4 Luck 155. 

(’28) AIR 1928 Cal 287 (288) : 65 Cel 880. 

(’35) AIR 1936 Oudh 69 (61) : 10 Luck 386. 

(’34) AIR 1984 All 1065 (1067). (Order by Subor- 
dinate Judge refusing to sanction prosecution 
ordered by Munsif — Held, Subordinate Judge 
did not act without jnrisdiotion or irregularly 
in exercise of jurisdiction and interference in 
revision was not called for.) 


Saotioiiltt 

HotoM 


8CP0. 69. 



1090 


BBVISION 


fliSbtloiir.llO particiilars oi charges as in a case for perjury, and forgery* or to consider a case on it» 
Hoist 80^82 iherits* constituted a material irregularity. Similarly, 'where sanction is given on facts- 
which do not establish any offence^ or on evidence legally inadmissible,* the order is 
xevisable. 

But though the appUoations in all such cases lie on the cm2 revisional side of 
the High Court and not on the criminal revisional side, the Chief Justice could, under 
Section 108 of the Government of India Act of 1915, direct a Bench exercising criminal* 
jurisdiction to deal with the case.* The procedure prescribed would however be one- 
under the Civil Procedure Code.“ 

When action under Section 476, Criminal Procedure Code, is taken by ar 
subordinate Criminal Court, the High Court may revise the proceedings under 
Section 439, Criminal Procedure Code.^* 

Having regard to the view that revision against an order granting sanction to- 
prosecute is under Section 115, it is competent to the Court to award costs of the 
petition.^* Some recent cases of the Calcutta High Court have taken the view that- 
Section 195, Criminal Procedure Code, creates a special jurisdiction and provides in 
clause 6 the machinery for the correction of possible errors committed by the primary^ 
Court and consequently the party who seeks relief must have recourse only to such- 
machinery and cannot invoke the aid of this Section.^* In a recent Pull Bench 
decision'* the Bombay High Court has held, agreeing with the undermentioned 
decision of the Lahore High Court,'* that an application in revision from an order 
under Section 476B of the Criminal Procedure Code by a Civil Court to the High' 
Court should be heard and decided by the High Court in accordance with thO' 
provisions of Section 439 of the Criminal Procedure Code. 

81. Orders under the Provinoial Small Cause Courts Act. — See Note 29> 


32. Appeal and review. — By Clause 15 of the present Letters Patent n» 
appeal lies from an order made in the exercise of revisional jurisdiction or of the- 
powers of superintendence under Section 107 of the Government of India Act by a 
High Court.' The words to that effect restricting a right of appeal were introduced 


(’S6) AIB 1936 All 696 (696) ; 68 All 86. (Munsif 
making complaint after deciding caee — 8. 439, 
Ci. P. 0., does not apply but 8. 115, G. F. C., 
applies.) 

[See (’31) AIB 1931 Pat 411 (412).] 

[See also (’24) AIB 1924 All 684 (686): 46 All 611.] 
[But tee (’17) AIB AIB 1917 Mad 168 (168). 
(*26) AIB 1926 Sind 215 (216) : 20 Sind LB 90. 
(Where it 'was not held to be a case.)] 

а. (’17) AIB 1917 All 426 (426) : 38 All 695. 

(’06) 16 Mad L Jour 221 (222). 

б. ('ll) 9 Ind Gas 706 (706) (Gal). 

7. (’ll) 11 Ind Gas 616 (616) (All). 

(’12) IS Ind Gas 283 (284) (All). 

[See (’37) 170 Ind Gas 125 (125) (AU). (District 
Judge considering evidence and directing com- 
plaint to be made for prosecution under 8. 193, 
Penal Gode— Eeld, no ease made out lor revi- 
sion under Seetion 116.)] 

[See also (’86) AIB 1936 Pat 882 (883). (Trial 
Gourt directing prosecution under S.476,Gr.P.G. 
— Appellate Court not satisfied with case of 
prosecution can direct withdrawal of complaint 
. — High Court will not interfere under 8. 116 
with its order.) 


8. (’23) AIB 1923 All 601 (602). (Sanction based 
on report of handwriting expert not proved and: 
not examined.) 

9. (’18) 19 Ind Gas 197 (204) : 40 Cal 477 (FB). 

10. (’27) AIB 1927 Cal 98 (100) : 63 Cal 827. 

11. (’18) 19 Ind Cas 197 (204) : 40 Cal 477. 

(’09) 3 Ind Cas 934 (936) : 33 Mad 48 (FB). 

(’35) AIB 1935 Oudh 59 (61) : 10 Luck 885. 

12. (’28) AIB 1928 Oudh 119 (121). 

13. (’16) AIB 1916 Cal 103 (104) ; 43 Cal 597. 
(’18) AIB 1918 Cal 850 (866) : 44 Cal 816. 

(’28) AIB 1923 Cal 45 (48). (8. 116, C. P. C., 
obviously refers to civil matters and civil matters 
only. It is found in C. P. C., and can have no- 
application in criminal matters.) 

14. (’38) AIB 1938 Bom 225 (227): I L B (1938) 
Bom 331 (FB). 

15. (’81) AIB 1931 Lah 761 (762) ; IS Lah 843 


1. (’21) AIB 1921 Cal 217 (219). 

(’31) AIB 1981 Pat 292 (293) : 10 Fat 428. 
(’28) AIB 1928 Mad 169 (170) : 61 Mad 166. 
(’86) AIB 1985 All 889 (891). 
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only in the year 1919. Before that, the decisions were not uniform as the original 
Clause allowed an appeal to the High Court from the judgment of a single Judge or of 
one Judge of a Division Bench in pursuance of Section 13 of the Charter Act. By 
Section 13 the High Courts are empovrered to exerciso original and appellate jurisdiction. 
The question then arose whether revisional jurisdiction was a part of the appellate 
jurisdiction vested by Section 13 of the High Courts Act. If it did include it, then an 
appeal was held to lie from an order of a single Judge made under this Section, provided 
it amounted to a “judgment." The Allahabad® and Bombay® High Courts took the view 
that an order refusing to send for the records of a case did not amount to a judgment, 
as Clause 15 of the Letters Patent referred only to judgments passed in civil original 
suits and to orders passed by a single Judge disposing of original and appellate work. 
Obviously it was thought that “api)ellate" powers did not include revisional jurisdiction. 
The Madras High Court* interpreted the words “appellate jurisdiction" referred to in 
Section 13 of the Charter Act as exhaustive and so inclusive of revisional powers. 
Consequently an appeal was held to lie from a judgment of a single Judge under this 
Section. The rejection of a petition® under this Section was held not to amount to a 
“judgment" as the Court does not enter into the controversy between the parties, but 
only declines to interfere.® But later cases of the High Court of Madras took the view 
that even if the single Judge declined to interfere in revision his order amounted to a 
“judgment" and was hence held to be appealable.® As has been noticed before, under 
the present Letters Patent no such appeal lies. There can bo no review or re.hearing 
of an application for revision dismissed for default.® The proper course is to prefer a 
second application for revision.® An application for review may also be treated as one 
for revision.*® 


2. (’92) 14 All 226 (232) (PB). 

(’92) 1892 All W N 31 (81). 

i’93) 15 All 373 (374). (Under S. 25, rtovincial 
'Small Cause Courts Act, 1887.) 

(’05) 28 All 133 (184). 

3 . (’97) 22 Bom 891 (892). (Application under 
8. 25, Provincial Small Cause Courts Act.) 

4 . (’99) 22 Mad 68 (82, 84) (PB). 

(’12) 35 Mad 1 (9, 21). 

5 . (’16) AIB 1916 Cal 638 (840). 

(’16) AIR 1916 Cal 642 (644). 

(’15) AIR 1915 Cal 695 (690). 

(’99) 22 Mad 109 (110). 

(1900) 23 Mad 169 (170). 


(’04) 27 Mad 340 (340). 

(’04) 27 Mad 432 (434). 

6 . (’94) 17 Mad 100 (102). 

(’14) AIR 1914 Cal 388 (389, 390) : 41 Cal 823. 

7 . (’07) 30 M.\d 311 (312). 

(’15) AIR 1915 Mad 480 (481). 

(’16) AIR 1916 Mad 1220 (1221) : 39 Mad 235 (PB). 

8 . (01) 1901 Pun Re No. 54, page 172. 

(’81) 1881 Pun Re No. 75, page 169. 

9 . (’28) AIR 1928 L.ali 550 (551). 

(’01) 11)01 Pun He No. 54, p.ago 172. 

(’37) AIB 1937 Lah 685 (686). 

10. (’01) 1901 Piin He No. 54, page 172. 


Section 115 
Note 82 



PART IX, 


Seotion 116 


Sflotion 117 


Special Pbovisioes belatinq to the 
Ohabtebed High Goubts 


1 16. [S. 631.] This Part applies only to High Courts 

Part to apply only to ^^ich are, or may hereafter be, 'constituted by 
certain High Courts, jjgg Mojcsty by Letters Patent. 

a. Subslitutdd by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
“establiehed under the Indian High Courts Act, 1861, or the Government of India Act, 1916." 

1. Amendment after 1908« — Seo foot-note (a) to the text of the Section. 


1 17 . [ S. 632. ] Save as provided in this Part or in 

Application of Code ^ rules, the provisions of this Code 
to High couru. shall apply to such High Courts. 

* [ 1877, S. 632. See Ss. 120, 129 and 0. 49 R. 3. ] 


1. Scope of the Section. 4. Review in Letters Patent Appeals. 

2. Rules include forms. 5, Letters Patent appeals-— See Section 104, 

3. Security for costs in Letters Patent Note 6 and Notes on Clause 15 of the Letters 

Appeals. Patent (Madras, Bombay and Calcutta). 

1. Soope of the Seotion. — This Section declares that the provisions of the 
Code shall apply to Chartered High Courts also save as otherwise provided in Paris IX 
and X of the Code or in rules} Thus, Sections 16, 17, and 20 of the Code are declared 
by Section 120 in this Part (IX) to bo inapplicable to the High Court in the exercise 
of its original civil jurisdiction. Again, under Section 129 of the Code, the High Court 
can make rules as to its own procedure in the exorcise of its original civil jurisdiction 
and such rules will prevail over the provisions of the Code.® For rules not applicable 
to Chartered High Courts, see 0. 49 B. 3. See also Notes to Section 114. 

2. Rules include forms. — *'Bules” means rules and forms contained in the 
First Schedule or made under Section 122 or Section 125. Seo Section 2 (18), ante. 

8. Seourity for costs in Letters Patent Appeals. — It follows from what 
has been said in Note 1 above that O. 41 B. 10 will apply to Letters Patent appeals 

Section 117 — Note 1 

1. (’28) AIB 1928 Mad 885 (386). 

2. Sco Notes to Section 129. 



SPECUL PROVISIONS RELATING TO CHARTERED HIGH COURTS 1093 


also unless the High Court has, under Section 129, made a rule inconsistent with it.^ 
The Bombay High Court has framed such a rule (being Buie 725 of the Bombay High 
Court Buies) and therefore 0. 41 B. 10 has been held not to apply to Letters Patent 
appeals in the Bombay High Court.^ 

4. Review in Letters Patent Appeals. — It has been seen in Note 1 to 
Section 114 that there is a difference of opinion among the several High Courts in 
India on the maintainability of an application for review of decrees in appeals under 
the Letters Patent. In cases where such review lies, appeals from orders passed on 
such applications for review are governed by the provisions of Order 47 Buie 7.^ 

5. Letters Patent Appeals. — See Section 104, Note 6 and Notes on Clause 15 
of the Letters Patent (Madras, Bombay and Calcutta). 


1 18 . [S. 634.] Where any such High Court considers it 
_ . , j necessary that a decree passed in the exercise 

before ucertainment of of its Original civil jurisdiction should be exe- 
“***' cuted before the amount of the costs incurred 

in the suit can be ascertained by taxation, the Court may order 
that the decree shall be executed forthwith, except as to so much 
thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that the 
decree may be executed as soon as the amount of the costs shall be 
ascertained by taxation. 

1. Taxation of oosts and limitation. — Where a decree provides for payment 
of costs “when taxed and noted”, limitation for the execution of the decree as to costs 
runs from the date of such taxation.^ 


119. [S* 635.] Nothing in this Code shall be deemed to 
Un.«ihori*ed per«.n. authorize any person on behalf of another to 
not to addroM Court, address the Court in the exercise of its original 
civil jurisdiction, or to examine witnesses, except where the Court 
shall have in the exercise of the power conferred by its charter 
authorized him so to do, or to interfere with the power of the High 
Court to make rules concerning advocates, vakils and attorneys. 

[1877, S. 635. See Letters Patent.] 


Notes 

1. (’31) AIR 1921 P C 80 (81) : 18 Gal 181 : 18 
Ind App 76 (P C). 

(*17) AIR 1917 Cal 626 (626) : 18 Cal 248 (216). 
(’25) AIR 1926 Mad 1182 (1188). 

2. (’12) 17 Ind Caa 789 (740) : 87 Bom 672. 


Note 4 

1. (’89) 16 Cal 788 (798). (Not maintainable.) 
(’88) 13 Bom 171 (178). 

(’86) 9 Mad 268 (266, 266). 

Section 118 — Note 1 
1. 8m (’82) AIR 1982 Bom 878 (885). 
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Section 119 
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fl«8tl01lll9 

HdtaalHI 


Seotion 120 


Synopsis 


1. Scope of the Section. 

~ 2. Right of Advocatei to appear and plead 
on any tide. 

3. Right of Vakilt to appear or plead or act 
l^on the original tide. 


4. y^il’t right to practise in the Presidency 

•Smaii Cause Counts. 

5. Attorney's right to address Court. 

6. Recognised agent. 


1. Scope of the Seotion. — It has been held that the words ''the power of the 
High Court** to make rules concerning "advocates, vakils and attorneys’* in this 
Section are not limited to the power of the High Court under Clauses 9 and 10 of the 
Letters Patent to make rules for the admission of advocates, vakils and attorneys and 
to their professional conduct ^ and that they also include the power of the High 
Court under the Government of India Act, 1915, to make rules regulating the practice 
of the Court.^ 

2. Right of Advocates to appear and plead on any side. — See Letters 

Patent, Clauses 9 and 10. 

3. Right of Vakils to appear or plead or act on the original side. — 

See Letters Patent, Clauses 9 and 10. 

4. YakiPs right to practise in the Presidency Small Cause Courts. — 

See Letters Patent, Clauses 9 and 10. 

5. Attorney's right to address Court. — See Letters Patent, Clauses 9 and 10. 

6. Recognised agent. — See Note 5 to Clause 10, Letters Patent (Calcutta). 


. 1 20 . [S* 638.] (1) The following provisions shall not apply 
Provbi’oni not .ppii- Court in the exercise of its origi- 

cabie to High Court in nal civU jurisdiction, namely, sections 16, 17 

original civil lurisdiction. 

and 20. 

[1877, S. 638. As to rules, see 0. 49 R. 3.] 


1. Amendments made after 1908. 

2. Scope of the Section. 

3. Original civil jurisdiction. 

1. Amendments made after 190Sg — Originally this Section had another 
sub-section which corresponded to Section 639 of the old Code. It ran as follows : — 

"(2) Nothing in this Code shall extend or apply to any Judge of the High 
Court in the exercise of jurisdiction as an Insolvent Court.** 

That sub-section was repealed by the Presidency Towns Insolvency Act, III of 
1909, Section 127 and Schedule III thereof. 

2. Scope of the Section. — This Section declares that Sections 16, 17 and 20 
of the Code shall not apply to the Chartered High Courts in the exercise of their 

Section 119 — Note 1 

1. (’28) AIR 1928 Mad 472 (478). 
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•original civil jurisdiction. The exercise of such jurisdiction is regulated by Clause 12 of 
the Letters Patent. Thus, where one only of several defendants resides within jurisdiction, 
‘Section 20 will enable a suit to be brought against all the defendants after obtaining 
leave to sue them. But as this Section does not apply to the High Court and as the 
.Letters Patent does not confer jurisdiction on the High Court in such cases, no suit 
•can be brought in the High Court against all the defendants.^ It has been held by the 
Bangoon High Court^ that although Sections 15 and 21 of the Code are not expressly 
mentioned in this Section, they do not apply to a Chartered High Court in the exercise 
of its original civil jurisdiction. 

As to rules not applicable to Chartered High Courts, see 0. 49 R. 3. 

8. Original oIyU jurisdiotioili — The Charters divide the civil jurisdiction 
conferred on the High Courts into four classes — ordinary original, extraordinary 
original, appellate, and those special matters which are the subject of special provi- 
sions. The expression “ordinary jurisdiction*’ embraces all such as is exercised in the 
ordinary course of law and without any special step being necesstiry to assume it. It is 
opposed to “extraordinary jurisdiction** which the Court may assume at its discretion 
^pon special occasions and by special orders.^ 


Section 120 — Note 2 

1. (’23) AIR 1923 Mad 272 (274). 

2. (*36) AIR 1935 Rang 617 (520). 


Note 3 

1. (’89) 13 Bom 520 (533) : 16 Ind App 156 (P C). 
[Sfe also Clauses 11, 12 and 13 of the Charters of 
Madras, Bombay and Calcutta High Courts.] 
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PART X. 


Beotion 121 


Section 122 


RULES 


121 . [New.] The rules in the First Schedule shall have* 
Effect of ruiei in enacted in the body of this Code* 

Tint Sckeauie. ^mtil annulled or altered in accordance with 
the provisions of this Part. 


1. Boles. — The re-arrangemeni: of the Code into the “body of the Code” and< 
“Buies, " is for the purpose of gmng a much needed elasticity to judicial procedure,. 
and to enable minor defects to be remedied, as they arise, without resort to the Legis- 
lature.^ But, except for the fact that the rules in the First Schedule can be amended,, 
annulled or added to by the High Courts, such rules have the same force as if enacted 
in the body of the Code and it is incorrect to say that they are not so imperative as 
the Sections in the body of the Code.^ 

The vrhole of this Fart is new except Sections 129, 130 and 131 which corres- 
pond to Section 652 of the old Code. 

The rules passed in accordance with the procedure in this Part, are not on the 
same footing as the circulars in the Manual of Civil Circulars issued by the High 
Court. Unless the latter is passed under some enactment which gives it the force of 
law, it .would not have the force of law.’ 

See Section 124 for annulment and alteration of rules. 


122. High Courts ’^constituted hy Eis Majesty ly Letters 

Power of certain High OMef Coutt of Ottdh may, from 

Couru to make rule*, time to time after previous publication, make- 

rules relating their own procedure and the procedure of the Civil 
Courts subject to their superintendence,- and may by such rules 
annul, alter or add to all or any of the rules in the First Schedule. 
[1882, cf. S. 652, first para.] 

a. Substitvited by tho Government of India (Adaptation of Indian Laws) Order, 1987, for 
"established under the Indian High Courts Act, 1861, or the Government of India Act, 1915." 

b. Inserted by the Oudh Courts (Supplementary) Act, XXXII of 1925, Section 2 and Schedule. 

Synopsis 

lo Amendments after 1908o 

2. Scope and object of the Section. 

3. Extent of High Court’s power to make rules. 

4. High Courts to which the Section applies. 

Section 121 — Note 1 of reasons for admission of additional evidence 

1. See Report of the Select Committee. in Appellate Court is illegal.) 

2 . (’87) AIR 1987 Pat 807 (810). (Non-recording 3. (’26) AIR 1926 Bom 548 (549) : 50 Bom 798. 
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1. Imendments after 1008. — 

(i) The words which originally occurred in the Section in the place of the words 
“constituted by His Majesty by Letters Patent” were “established under the 
Indian High Courts Act, 1861.“ By S. 2 of the Amending Act XIII of 1916, 
the words “or the Government of Indian Act, 1915“ were added after the words 
“established under the Indian High OouHs Act, 1861,“ so that the Section as 
amended applied to High Courts established under the Indian High Courts Act, 
1861 or the Government of India Act, 1915. The words “constituted by His 
Majesty by Letters Patent” were substituted by the Government of India 
(Adaptation of Indian Laws) Order, 1937, for the words “established by the 
Indian High Courts Act, 1861 or the Government of India Act, 1915.” 

(ii) The Section originally contained the words “Chief Courts of the Punjab and 
Lower Burmah” ; these were substituted by the words “Chief Court of Lower 
Burmah” by Section 2 of Act XVIII of 1919. The words “and the Chief Court 
of Lower Burmah” were subsequently repealed by Section 3 of the Amending 
Act XI of 1923. 

(Hi) The words “and the Chief Court of Oudh” were inserted by Act XXXII of 1925 
and the words “Courts of Oudh and Sind” are to be substituted for the words 
“Court of Oudh” by the Sind Courts (Supplementary) Act XXXIV of 1926 
Section 2, Schedule thereof, when the Act comes into oi)eration. 

2. Scope and object of the Section. — Under the former Code also, the High 
Courts enjoyed certain rule-making powers in regard to procedure ; but they had no 
power to alter the provisions of the Code, however urgent such alteration might be in 
view of peculiar local conditions. This defect, as has been seen in Note 1 to Section 121, 
is remedied under the present Code, by dividing the Code into Sections and rules and 
by empowering the High Courts to adapt the rules to local conditions. Under this 
power the High Courts referred to in this Section can add to, annul or alter the Buies 
in the First Schedule. The Buies so made have the force of law.^ But in making them 
the formalities prescribed by the Code should be complied with.* See Notes to 
Sections 126 and 128. Where a new Buie, viz., Buie 122 in Order 21 inconsistent with 
Buie 43 of the same Order was introduced by the Allahabad High Court,* it was held 
that the former Buie prevailed. 


8. Extent of High Court’s power to make rules. — As will be seen in 
Note 1 to Section 128 infra, the rules framed by the High Court under this Part, 
though they may annul, alter *or add to the Buies in the First Schedule, should not 
be inconsistent with the provisions in the body of this Code, Nor can the High Court 
make rules conflicting with the provisions of any other enactment for the time being 
in force. Thus, the rules made under this Section should not be inconsistent with the 


Section 122 — Note 2 

1 . (»09) 1 Ind Gas 168 (164) (All). 

(’03) 5 Bom L R 894 (395). (Rules requiring ap- 
plication for execution to be accompanied by 
copy of decree — Rule not complied with — AppU- 
cation not one in accordance with law within 
Art. 179 (4) of the Limitation Act of 1877.) 

(’28) AIR 1928 Bom 128 (126): 52 Bom 459. (Such 
rules are applicable to both appellate and origi- 
nal sides unless expressly stated to the contrary.) 

(’81) AIR 1981 All 756 (757) : 58 All 959. (Rule 
requiring poundage fee along with application 


under 0. 21 R. 89 should not be construed aa 
taking away Court’s jurisdiction to excuse delay 
in payment of poundage.) 

2. (’21) AIR 1921 Pat 509 (510). (Formalities 
prescribed by Ss. 128 and 124 not complied with — 
Rules cannot bo deemed to be made under S. 122.) 

(’05) 1905 All W N 83 (84). (Resolution of High 
Court not published in Gazette isnotenforceablo 
but may be looked at for the purpose of inter- 
preting an order.) 

3. (’31) AIR 1981 All 567 (567, 568, 672) : 54 All 
268 (FB). 
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SutUoii lUl proTisiona of the Letters Pateot.^ Similarly, they cannot vary i^e ^ridd of limitation 
HotwSHi fixed by the Limitation Act for any proceeding.^ Thus, a rule requiring a copy of' the 

trial Court’s judgment to be filed along with the memorandum of second appeal will 
not entitle the appellant to exclude the time requisite for obtaining such judgment.’ 
Nor will a rule dispensing with tho necessity of filing a copy of judgiamt appealed 
from along with the memorandum of appeal disentitle the appellant from excluding 
the period requisite for obtaining a copy of the judgment.^ But a rule extending the 
provisions of Section 6 of the Limitation Act to applications under Order 9 Buie 9’ or 
Buie 13’ of the Code is not ultra vires. The reason is that Section 6 of the Limitation 
Act expressly applies to any application to Which it may be made applicable by any 
enactment or rule for the time being in force. 

The rule-making power of the High Courts is confined to the regulation of 
procedure.^ It was held by a Full Bench of the Bangoon High Court that proviso (b) 
to 0, 21 B. 90 introduced by the Bangoon High Court, as such proviso stood before 
27th January 1937, took away an existing right and as such was ultra vires? 

4. High Courts to which the Section applies. — The Section as it stood 
prior to its amendment by the Government of India (Adaptation of Indian Laws) Order 
of 1937, applied to High Courts established under the Indian High Courts Act, 1861, 
or the Government of India Act, 1915, and the Chief Court of Oudh.^ A High Court 
within the meaning of the Government of India Act, 1915, is a High Court established 
in British India by Letters Patent. (See Government of India Act, 1915, Section 10.) 
The Patna High Court being such a Court, Section 122 applies to it.’ In an earlier 
decision of the Patna High Court it was however held that the Section does not apply 
to the Patna High Court.’ The reason given was that the Patna High Court was not 
a High Court established under the Indian High Courts Act, 1861. Apparently their 
Lordships’ judgment is based on the Section as it stood prior to the amendment by 
Act XIII of 1916. At that time, the Section did not contain the expression "or the 
Government of India Act, 1915.” It was inserted in the Section by the Amending Act 
XIII of 1916. Their Lordships’ attention does not seem to have been drawn to this 
amendment. Since the amendment of the Section by the Adaptation of Indian Laws 
Order of 1937, the Section clearly applies to all High Courts constituted by His Majesty 
by Letters Patent. 


Section 128 


\ 2 . 3 , [New.] (1) A Committee, to be called the Rule 
Committee, shall be constituted at the town 
which is the usual place of sitting of each of the 
Province.. High Courts and of the Chief Court referred to 

in section 122. 


Notes 

1. (*26) AIR 1926 Bang 1 (2) : 8 Bang 616 (FB). 
(’80) AIB 1980 AU 668 (569). 

2. (’30)AIB1980Bang228(281):8Bang880(FB). 
(’08) 82 Bom 14 (24, 25) (FB). 

3. (’18) AIB 1918 AU 889 (890): 40 AU 1 (FB). 
(’28) AIB 1928 Lab 96 (96). 

4 . (’28) AIB 1928 PO 108 (104, 105): 6 Bang 802: 
65 Ind App 161 (PO). 

5. (’29) AIB 1929 Bom 262 (268, 264):58 Bom 468. 


6 . (’26) AIB 1926 Mad 14 (17) : 47 Mad 824. 
(’17) AIR 1917 Mad 957 (957) : 40 Mad 105. 

7 . (’87) AIB 1987 Bang 419 (420): 1987 Bang LB 
268 (FB). 

8 . (’87) AIB 1987 Bang 419 (420) : 1987 Bang LB 
268 (FB). 

Noted 

1 . See Note 1. 

2. (’21) AIB 1921 Pat 609 (610). 

3. (’21) AIBl981Pbt68(e4,86): 6FatL ;our710. 
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(2) Each such Committee shall consist of the foUowii^ 
persons, namely:— . 

( a) three Judges of the High Court established at the town 
at which such Committee is constituted, one of whom 
at least has served as a District Judge or a Divisional 
Judge for three years, 

(h) & barrister practising in that Court, 

(c) m advocate (not being a barrister) or vakil or pleader 

enrolled in that Court, 

(d) a, Judge of a Civil Court subordinate to the High 

Court, and 

(e) in the towns of Calcutta, Madras and Bombay, an 
attorney. 

(3) The members of each such Committee shall be appointed 
by the Chief Justice or Chief Judge, who shall also nominate one 
of their number to be president : 

Provided that, if the Chief Justice or Chief Judge elects to 
be himself a member of a Committee, the number of other Judges 
appointed to be members shall be two, and the Chief Justice or 
Chief Judge shall be the President of the Committee. 

(4) Each member of any such Committee shall hold office for 
such period as may be prescribed by the Chief Justice or Chief 
Judge in this behalf ; and whenever any member retires, resigns, 
dies or ceases to reside in the province in which the Committee 
was constituted, or becomes incapable of acting as a member of 
the Committee, the said Chief Justice or Chief Judge may appoint 
another person to be a member in his stead. 

(5) There shall be a Secretary to each such Committee, who 
shall be appointed by the Chief Justice or Chief Judge and shall 
receive such remuneration as may be provided in this behalf 
the Provincial Government. 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for *'by 
the Governor-General in Council or by the Local Government, as the case may be.** 

1. Amendments after 1008. — 

(a) By the Amending Act XIII of 1916, the words "the town which is the usual 
place of sitting of each of the High Courts and Chief Courts referred to in 
section 122," were substituted for the words "each of the towns of Calcutta, 
Madras, Bombay, Allahabad, Lahore and Rangoon." See Notes to Section 124. 


Section 128 
Hotel 



1100 


BULBS 


Mioam 

Hotel 


Section 121 


Section 12S 


(b) By the Bepealing and Amending Act XVIII of 1919, the \70rds "of the Chief 
Court” were substituted for the words “Chief Courts.” The said words, namely, 
"of the Chief Court” were, however, repealed by Act XI of 1923. By Act XX of 
1925, the words "and of the Chief Court” were again inserted in the Section 
after the words “High Courts.” By Act XXXIV of 1926, the words “Chief 
Courts” have again been substituted for the words “of the Chief Court.” 

( e) In sub-section (2) (a) after the words "District Judge or” the words “in the 
Punjab or Burma” originally occurred. They were substituted by Act XYIII 
of 1919 by the words “in Burma.” These latter words were also repealed by 
Act XI of 1923. 

I 24. [New.] Every Rule Committee shall make a report 
r-nnimittm to report High Court established at the town at 

to High Court. which it is constituted on any proposal to 

annul, alter or add to the rules in the First Schedule or to make 
new rules, and before making any rules under section 122 the High 
Court shall take such report into consideration. 

1. Report of the Rule Committee. — The Rule Committee referred to in 
the Section is the Buie Committee constituted under Section 123.^ This Section 
shows that a rule can be passed under Section 122 only after the opinion of the Buie 
Committee is taken into consideration. It has been held by the Patna High Court that 
Section 123 as it originally stood did not apply to the Patna High Court^ and that a 
rule framed by it without reference to a Buie Committee, at a time when there was< 
no Rule Committee in existence, is not ultra vires,^ A contrary view has, however, 
been taken in a later case of the same High Court.^ See Note i to Section 122. 


125 . [New.] High Courts, other than the Courts speci- 
Pow« of other High soction 122, may exercise the powera 

Couru to make rule., conferred by that section in such manner and 
subject to such conditions as Hhe Provincial Government may 
determine : 

Provided that any such High Court may, after previous 
publication, make a rule extending within the local limits of its 
jurisdiction any rules which have been made by any other High 
Court. 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1987, for the 
words the case of the Court of the Judicial Gommissioner of Coorg, the Governor-General in 
Council, and in other cases the Local Government.” 

Section 124 — Note 1 

1. (*21) AIR 1931 Pat 88 (84): 2 Pat L Jour 719. 3. (’21) AIR 1921 Pat 88 (84, 86): 5 Fat L Jour 7 19. 

2. Bee Note 1 to Section 128. 4. (’21) AIR 1921 Pat 609 (610). 
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Sffnopsis 

1. Scope of the Section. 

2. Power of High Court to extend within its 

jurisdiction rules of other High Courts. 

!• Scope of the Section* — The rules under this Section should not bo 
inconsistent with the provisions in the body of the Code.^ Thus, a rule requiring a 
party to file along with his application duly filled up printed forms for processes upon 
the opposite party is not inconsistent with the body of the Code and is not ultra vires? 

The words “as, in the case of . . . the Local Government, may determine” 
were substituted for the words “as the Governor-General in Council may determine,” 
by Section 2 and Schedule I of the Devolution Act (XXXVIII of 1920). 

2. Power of High Court to extend within its jurisdiction rules of other 
High Courts. — A rule by a High Court extending within the local limits of its 
jurisdiction any rules which have been made by any other High Court will be valid 
only if it has boon previously published. Where the rule extending the rules of 
another High Court is duly published, it is not necessary that the extended rules 
themselves should be published.^ 


1 26 . [New.] 'Buies made under the foregoing provisions 
Rukf to be .abject suhject to the previous approval of the 

to .pprovei. Government of the Province in which the Court 
whose procedure the rules regulate is situate or, if that Court is not 
situate in any Province, to the previous approval of the Governor- 
General. 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for the 
original Section. 

Synopsis 

1. Amendment! after 1908. 

2. Rules subject to approval. 


1. Amendments after 1908. — 

By the Amending Act No. XIII of 1916, the following amendinonts wore made 
in the Section as it originally stood : — 

(a) The words ‘‘or the Government of India Act 1915” were inserted. 

(b) For the words and figure ‘‘Section 15 of that Act” the words and figure “the 

proviso to Section 107 of the latter Act” were substituted. 

(c) For the word “sanction” the word “approval” was substituted. 

The whole Section has been altered as above by the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

2. Rales subjeot to approval. — Under the proviso to Section 107 of the 
Government of India Act, 1915, the rules and forms prescribed by the High Court 
require the previous approval, in the case of the High Court of Calcutta, of the 
Governor-General in Council, and in other cases, of the Provincial Government. The 


Section 125 — Note 1 

1. Seo Section 138, infra. 

2 . (’31) AIR 1931 Pat 438 (439). (S. 135 — Buie 


that application for rehearing shall be accom- 
panied by printed forms of processes duly filled up.)- 

Note 2 

1. (’31) AIR 1931 Fat 438 (439). 


SeotioD 129 
Notes l*>2i 
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Section 127 


Section 128 
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Bame approval is made necessary for rules under the provisions in this part of the Code. 

Neither this Section nor Section 107 of the Government of India Act applies 
to rules framed by the High Court for the conduct of its own business. Such rule, 
therefore, need not be sanctioned as required by the Section,* 


Publication of rules. 


1 27 . [New.] Buies so made and approved shall be pubr 
lished in the ''Official Gazette . . . . , and shall 
from the date of publication or from such 
other date as may be specified have the same force and effect, within 
the local limits of. the jurisdiction of the High Court which made 
them, as if they had been contained in the First Schedule. 


a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, Para. 4(1) 
for **Gasette of India or in the Local Official Gazette, as the case may be." As under Para. 4 (1) 
the words 'Official Gazette* have to bo substituted for "Gazette of India*' and also for "Local Official 
Gazette," the substitution will strictly read "Official Gazette or in the Official Gazette, as the case 
may be." But the last words are omitted as being redundant. 


1. Amendments after 1908.— By Act XXIV of 1917, the word "approved” 
was substituted for the word "sanctioned” which occurred in the Section as it originally 
stood. 


128 . [New.] (1) Such rules shall be not inconsistent with 
Matter* for which provisions in the body of this Code, but, 
rule* nay provide, subject thereto, may provide for any matters 
relating to the procedure of Civil Courts. 

(2) In particular, and without prejudice to the generality of 
the powers conferred by sub-section (1) such rules may provide for 
all or any of the following matters, namely ; — 

( a) the service of summonses, notices and other processes 

by post or in any other manner either generally or 
in any specified areas, and the proof of such service; 

(b) the maintenance and custody, while under attachment, 

of live-stock and other moveable property, the fees 
payable for such maintenance and custody, the sale 
of such live-stock and property, and the proceeds of 
such sale; 

(e) procedure in suits by way of counter-claim, and 
the valuation of such suits for the purposes of 
jurisdiction ; 

Section 126 — Note 2 
1. (’26) AIB 1926 Mad 472 (478). 
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(d) procedure in garnishee and charging orders either in 

addition to, or in substitution for, the attachment 
and sale of debts ; 

(e) procedure where the defendant claims to be entitled 

to contribution or indemnity over against any person 
whether a party to the suit or not ; 

(f) summary procedure — 

(i) in suits in which the plaintiff seeks only to 

recover a debt or liquidated demand in money 
payable by the defendant, with or without 
interest, arising — 
on a contract express or implied ; or 
on an enactment where the sum sought to bo 
recovered is a fixed sum of money or in the 
nature of a debt other than a penalty ; or 
on a guarantee, where the claim against the 
principal is in respect of a debt or a liquidated 
demand only ; or 
on a trust ; or 

( ii ) in suits for the recovery of immoveable property, 

with or without a claim for rent or mesne pro- 
fits, by a landlord against a tenant whose term 
has expired or has been duly determined by 
notice to quit, or has become liable to forfeiture 
for non-payment of rent, or against persons 
claiming under siich tenant ; 

(g) procedure by way of originating summons ; 

(h ) consolidation of suits, appeals and other proceedings ; 

(i ) delegation to any Registrar, Prothonotary or master 

or other official of the Court of any judicial, quasi- 
judicial and non-judicial duties ; and 

(j ) all forms, registers, books, entries and accounts which 

may be necessary or desirable for the transaction of 
the business of Civil Courts. 

Synopsis 

1. Scope of the Section* 

2. Defendant claiming indemnity against third party — Clause (e). 

3. Suit for debts — Summary procedure — Clause (f). 

4* Originating summons — Clause (j). 

5* Delegation of Judicial duties — Clause (i)« 

6, Counter claims — See O. 8 R. G, Note 15* 


Seotion I9S 
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1. Soops of tbs Beotioii. — This Section enacts that the roles framed under 
the provisions of this ?fi|^t may provide for any matter relating to the procedure of 
Civil Courts and it indicates the sort of rules that may be framed. A rule extending 
the provisions of Section 6 of the Limitation Act to applications under 0. 9 B. IS of 
the Code is a matter of procedure and is not ultra viree} But a new rule in lieu of 
0. 34 B, 2, limiting the right of the mortgagee to recover interest at the mortgage rate 
for the whole period allowed for redemption is one dealing with substantive rights 
and is not a rule of procedure. Such a rule will be ultra vires} 

A rule framed under the provisions of this part must not be inconsistent with 
the provisions in the body of the Code.** The words “consistent with the body of the 
Code" mean “consistent with the Sections of the Code" and not with the Buies in the 
First Schedule which can be altered by the High Court.^ 

This Section relates only to rules to be made under the Code by the High 
Courts with the advice of the Buie Committee constituted under Section 123. It does 
not affect the validity of rules framed under the previous Code.** 

2. Defendant olaimind indemnity adainst third party — Clause (e). — 

Under this clause rules may be framed relating to procedure when the defendant 
claims to be entitled to contribution or indemnity against any person whether a party 
to the suit or not. In England, rules have been framed restricting third party procedure 
to the cases referred to in Section 128 (2) (e), namely to cases of contribution and 
indemnity,^ 

8. Bait for debts — Summary procedure — Clause (f). — A suit on a 
negotiable instrument provided for under Order 37 of the Code also falls under the 
category of suits of the nature referred to in this clause.^ The period of limitation for 
a suit under the summary procedure under this clause is six months from the date 
when ^the debt or liquidated demand becomes payable or the property becomes 
recoverable.^ Similarly, the period of limitation for an application for leave to defend 
such a suit is 10 days from the date when the summons is served.** 

See also the undermentioned case.^ 


4. Originating suinmons — Clause 0 )* — An originating summons means 
every summons other than a summons in a pending cause or matter.^ Where the 
disputed facts are complex and involve a considerable amount of oral evidence, an 
originating summons is not the proper procedure to be taken.^ 


Section 128 — Note 1 

1. (’36) AIB 1936 Mad 14 (17): 47 Mad 834 (FB). 

(’17) AIB 1917 Mad 967 (957): 40 Mad 105. 

2. ('ll) 12 Ind Cas 18 (20) (Low Bur). 

3. (’21) AIR 1931 PC 80 (83): 48 Oal 481: 48 Ind 
App 76 (PC). 

(’36) AIB 1926 Ondh 493 (492): 88 Oudh 0a8l69. 

(’09) 4 Ind Ca. 1154 (1166) ; 8 Sind L B 171. 

(’SO) AIB 1980 All 658 (660). 

(’84) AIB 1984 Mad 693 (694): 58 Mad 286. (Rule 
178 of Madras Civil Buies of Practice which 
prohibits the sale of a decree in execution of 
another decree is not ultra vires because under 
S. 61 of the Code the power to order the sale of 
vaj property is subject to any limitations that 
may be prescribed by rules.) 

4. (’14) AIR 1914 Mad 663.(664): 87 Mad 17 (31). 

(’37) AIB 1927 Bom 699 (600). 


(’31) AIB 1931 Lah 78 (73): 3 Lah 227. 

5. (’29)AlB1929Mad641(650): 52Mad66S(FB). 
[See also (’14) AIR 1914 Mad 652 (668, 664): 87 
Mad 17 (21) (FB).] 

Note 2 

1. (’19) AIR 1919 Cal 189 (189) : 46 Cal 48. 

Not. 3 

1. (’27) AIB 1937 Sind 90 (92): 21 Bind L B 267. 

2. See Article 6 of the Limitation Act. 

3. See Article 169 of the Limitation Act. 

4. (’10) 84 Bom 192 (198). (Under S. 128 such 
suits as were maintainable in respMt of debts at 

' the time of the Common Law Procedure Act, 
1859, are still maintainable in British India.) 
Noted 

1. See B. S. 0., 0. 71 B. lA. 

2. (’19) AIB 1919 Bom 99 (80). 
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St Detonation of jadidal duties — Glanse (i). — Under Section 637 of the 

<old Code any non-judidal or quati-judieial act required to be done by a Judge may 
be done by the Begistrar of the Court or by such other officer of the Court as the 
Court may direct to do such act.^ Under the present Section rules' may be framed for 
the delegation of any judicial and non-judicial duties. It is doubtful whether a rule 
under the old Code delegating judicial duties to the Registrar and which was, 
•therefore, ultra vires under the old Code is yolidatod by this Section.^ 

6. Counter olalms. — See Order 8 Buie 6, Note 15. 


129. [S. 652, para. 3.] Notwithstanding anything in 
this Code, any High Court “^eonstituted by His 
High'^uru^tom^i^ Majssty by Letters Patent may make such 
jro^fdOT^r*^ original civil inconsistent with the Letters Patent 

establishing it to r^ulate its own procedure in 
the exercise of its original civil jurisdiction as it shall think fit, 
and nothing herein contained shall aff||t the validity of any such 
rules in force at the commencement of this Code. 

a. Substituted by the Governmout of India (Adaptation of Indian Laws) Order, 1937, foe 
** 'established under the Indian High Courts Act, 18G1, or the Government of India Act, 1915." 

Synopsis 

1. Amendments after 1908. 

2. Scope of the Section. 

3. Letters Patent. 


1. Amendments after 1908# — By the Amending Act XIII of 1916, the words 
and figures *‘or the Government of India Act, 1915,*’ were inserted, after tho words 
“established under the Indian High Courts Act, 1861” which originally occurred in tho 
Section. Tho words “constituted by His Majesty by Letters Patent” have been 
substituted by the Government of India (Adaptation of Indian Laws) Order of 1937 for 
tho words “established under the Indian High Courts Act, 1861 or tho Government 
of India Act, 1915.” 

2. Scope of the Seotion* — Under this Section, a Chartered High Court may 
.make rules to regulate its own procedure in the exercise of its original civil 
jurisdiction* Such rules need not he consistent with the provisions in the body of tho 
Code but must he consistent with the Letters Patent, establishing tho High Court.^ 


Notes 

1. (*16) AIR 1916 Gal 488 (492) : 43 Gal 903 (928, 
931) (V B). 

(’07) 5 Gal L Jour 405 (412) ; 34 Gal 619. (Grant- 
ing of leave under Gl. 12 of the Charter is a 
judicial act which cannot be delegated to a 
ministerial officer.) 

(’91) 15 Bom' 93 (98). (Grant of leave to sue is a 
judicial act and cannot be delegated.) 

[Sse also (’95) 18 Mad 236 (246, 248) (F B). 
' (Which was a case under the Presidency Small 
Cause Courts Act, Ss. 18, 88.)] 


2. (’18) AIR 1918 Gal 681 (682). 

Section 129 — Note 2 
1. (’07) 5 Cal L Jour 405 (410) : 34 Cal 619. 

(’82) AIR 1932 Cal 1 (1, 2): 59 Cal 370. (Order 3, 
Rule 4 (5) being contrary to rules under Gl. 87, 
Letters Patent, latter prevail though tho former 
was enacted by the Legislature.) 

(’86) AIR 1936 Lah 869 (870). (S.129,C. P. Code, 
expressly authorizes the Bombay High Court to 
make rules to regulate its own procedure in the 
exercise of its original civil jurisdiction. A pay 

3CPC. 70. 


SeottoBllS 

NotoB0-e 


Seotlon 129 
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Where a rule passed under this Section is inconsistent with t^e provinons of the Oode- 
(«. g., 0. 41 R. 10) the former rule prevails over the latter.* A resolution of the High 
Court in regard to the mode of calculation of Counsel’s fee, is not binding as a rule.* 

The Section enacts that it shall not affect the validity of rules in force at the 
commencement of the Code.* 

S, Lettera Patent, — The Letters Patent referred to in the Section may be 
l^itimately read as referring to the Letters Patent of 1866 which was in force at the 
time of the passing of the Oode.^ 


*130. Sigh Court not constituted ly His Majesty hy 
Letters Patent may, with the previous approval 
Provincial Government, make with respect 
iirnLujwTM* ****** ****** rnatter other than procedure any rule 

which a High Court so constituted might under 
section 224 of the Government of India Act, 1935, make with respect 
to any such matter for an^^rt of the territories under its jurisdic- 
tion which is not included within the limits of a Presidency-town. 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
the original Section. 

1. Amendments after 1908. — 

the Amending Act XIII of 1916 the following changes wore introduced in 
the Section : — 

(a) The words and figures * or the Government of India Act, 1916” were added 
after the words “established by the Indian High Courts Act, 1861,” which 
originally occurred in the Section. 

(b) The Section as it stood originally, spoke of only the rules that might be made 
under Section 16 of the Indian High Courts Act of 1861. After the amendment 
of 1916, it mentioned rules that might be made by High Courts under 
Section 16 of the Indian High Courts Act of 1861 or under Section 107 of the 
Government of India Act, 1916. 

By the Bepealing and Amending Act XXIV of 1917 the word “approval” was 
substituted for the word “sanction.” 

The whole Section was replaced by the present Section by the Government of 
India (Adaptation of Indian Laws) Order, 1937. 


ment order under B. 874 in favour of a soUcitor 
when validly made can be executed as a decree.) 

2. (»18) 37 Bom 672 (674). 

(’26) AIR 1925 Mad 1132 (1133). 

(’80) AIR 1980 Oal 824 (824, 826) : 67 Oal 106. 
(Order 21 Rule 86, not applicable whore, Originai 


Side Rules are framed by High Court under this 
Section in this matter.) 

3. (’05) 1906 All W N 83 (84). 

4. (’10) 87 Oal 868 (855). 

Note 3 

1. (’24) AIR 1924 Cal 1026 (1027) ; 61 Cal 906. 
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131. [ S. 652, para. 4. ] Buies made in accordance with Ssetton 181 
section 129 or section 130 shall be published in 
the ^Official Gazette and shall from the date of 
publication or from such other date as may be specified have the 
force of law. 


Publication of rules. 


a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
“Gassette of^India or in the local official Gazette, as the case may bo.” See also foot-notes to Section 
127 ante. 

It ’Scope of the Section. — Buies made by the High Court under Sections 129 
and 130 and published in the Official Gazette have the force of law^ from the ilate of 
publication or from such other date as may bo specified.*^ 


Section 131 — Note 1 

1. (’09) C All L Jour 45 (48). Bccurity for costs of appeal, if the rule.q framed 

(’01) 4 Oudh Gas 303 (305). by it under Sec. 652 old (now Ss. 122, 129, 181) 

(’03) 5 Bom L B 394 (395). authorise it.) 

(’04) 27 Mad 121 (123). (High Court may require 2. (’28) AIR 1928 All 708 (708) : 50 All 865. 



fleotlon 182 


PART XI. 

-4 ' — 

MISCELLANEOUS 

132 . [S. 640.] (1) Women who, according to the customs 
„ . , . and manners of the country, ought not to be 

women from perconei Compelled to appear in public shall be exempt 
appearance. from porsoual appoarauco in Court. 

(2) Nothing herein contained shall be deemed to exempt 
such women from arrest in execution of civil process in any case 
in which the arrest of women is not prohibited by this Code. 

[1877, S. 640; 1859, S. 21. See 0. 26 R. 1.] 


1. Customs and manners of the country. 

2. ‘‘Shall be exempt from personal appearance in Court.** 

3. Sub-section (2) ^ Exemption of women from arrest in execution. 


1. Customs and manners of the country. This Section applies to women, 
who according to the customs and manners of the country, ought not to be compelled 
to appear in public, e. g., pardanashin ladies.^ The custom set up must not be one of a 
varying or uncertain character.^ The right conferred by the Section does not depend 
on the rank or station in life of a lady,® and cannot be refused on the ground that the 
lady has appeared in public before^ or a charge of immorality is made against her.® 
Even though a lady may have given up the use of the pardah she is entitled to the 
benefit of the Section, if, having regard to her social position and the feelings of her 
class, the Court is satisfied that she should not' be compelled to appear in tlio witness- 
box.® But a lady may completely alter her mode of life and cease to be included in the 
statutory description of a woman *'who, according to the customs and manners of the 
country, ought not to bo compelled to appear in public.” When this transformation 
has taken place, she can no longer claim, as of right, the statutory exemption 
formulated in Section 132.^ 


Section 132 — Note 1 

1. (’10) 8 Iiid Gas 418 (421) (Oudh). 

(’27) AIR 1927 Mad 524 (624). (Hindu widow— 
Held no custom provided that she should remain 
in seclusion for more than one year from her 
husband’s death.) 

(’99) 1899 Pun Ro No. 19, page 114. (A khatri 
woman is entitled to the hcnclitof this Section.) 
2 Hydo 88. (Though a lady may not belong to 
the pardanashin class Court may extend the 
privilege to her if she is not accustomed to ap- 
pear in public.) 

2e (’90) 14 Bom 584 (586). (Parsi woman — Sec- 


tion 132 does not apply.) 

3. (’76) 24 Suth W R 876 (376). (A lady of 
humble rank may be entitled to exemption.) 

(’67) 8 Suth W R 282 (283). (All women of high 
rank not necessarily entitled to exemption.) 

4. (’99) 26 Cal 660 (662). 

(’99) 26 Cal 651w (652n). 

(’99) 3 Cal W N 763 (753). 

[See (’88) 15 Cal 776 (779). (Case decided with 
reference to Sec. 60S,Gr. P. Code.) 

5. (’01) 5 Cal W N (Jour) 232 (232). 

6. (’18) AIR 1918 Cal 111 (112) : 46 Oal 492. 

7. (’18) AIR 1918 Cal 743 (744) : 46 Cal 697. 
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2. "Shall be exempt from personal appearance in Court.’* — The exemption 
from personal appearance under this Section is a right which no Court has power to 
refuse,^ and applies to parties as well as witnesses,^ According to the Calcutta High 
Court the exemption is only in respect of appearance and not attendance in Court. 
Women can ho compelled to come to Court, so long as they do not bocoHie visible to 
the public gaze.® The High Court of Allahabad has, however, lield that the words 
“personal appearance*’ used in the Section moan “personal attendance” and that 
an exempted person cannot be compelled to attend Court.* The Sind Judicial 
Commissioner’s Court has also taken the same view.® If a commission is issued for the 
examination of a woman entitled to the benefit of this Section, she cannot decline to 
bo examined at any place other than of her own choice.*^ 

As to exemption from personal appearance in Court in criminal cases, see 
Criminal Procedure Code, Section 503 and the undermentioned cases.^ See Sections 20 
and 32 (ii) of the C. P. Land Revenue Act (II of 1917) and Section 53 (2) of the 
Bombay Salt Act (II of 1890) for the application of this Section and Section 133 to 
proceedings under the said Acts. 

3. Sub-seotion (2). — Exemption of women from arrest in execution. — 

The Code exempts women from arrest in execution of money decrees (see Section 56) 
and decrees for restitution of conjugal rights (see 0. 21 R. 32). 


1 33 . [ s. 641. ] (1) The ’^Provincial Government may, by 
Exemption of notification in the '’Official Gazette, exempt from 
other perMn*. personal appearance in Court any person whose rank, 
in the opinion of such Government, entitles him to the privilege 
of exemption. 


(2) The names and residences of the persons so exempted 
shall, from time to time, bo forwarded to the High Court by the 
'Provincial Government and a list of such persons shall be kept in 
such Court, and a list of such persons as reside within the local 
limits of the jurisdiction of each Court subordinate to the High 
Court shall be kept in such subordinate Court. 


Note 2 

1 . (’28) AIR 1928 Gal 811 (815). 

(’88) AIR 1988 All 561 (558, 651) : 65 All CG6. 
(Pardanashin lady examined on commisBion — 
Allegation of tutoring by .somebody from l)ehind 
— If true, proper course is exclusion of such 
evidonco and not order personal attendance.) 

(*01) 24 All 172 (173). (Pauper appeal may be 
presented by duly authorifled agent.) 

(*25) AIR 1926 Mad 905 (906). (Even though the 
pleader undertakes to produce her in Court.) 

(*71) 15 Suth W R 129 (ISO). (Residing in the 
town where Court sits and willing to admit the 
Court to an interview at her residence.) 


(*35) AIR 1935 Sind 205 (206) -: 25 Sind L R 298. 

2. (’ll) 11 Ind Oas 668 (668) (Mad). 

(’S3) AIR 1933 All 551 (553) : 55 All 666. 

3 . (’29) AIR 1929 Cal 528 (528) ; 56 Cal 865. 

(’72) 18 Suth W R 230 (230). 

4 . (’33) AIR 1933 All 551 (553) : 55 All 666. 

5. (’d5) AIR 1935 Sind 205(206):25 Sind L R 298. 

6. (’21) AIR 1921 Cal 229 (231) : 48 Cal 448. 

7 . (’79) 4 Cal 20 (22). 

(’90) 12 All 69 (72). (Although there is no provi- 
sion in Cr. P. Code to protect pardanashin 
ladies, reasonable safeguards to protect privacy is 
adopts by Criminal Courts.) 


SeotioB in 
Notes 2<-8 


Section 188 
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Seotion 188 


Section 188 


(3) Where any person so exempted claims the privil^e of 
such exemption, and it is consequently necessary to examine him 
by commission, he shall pay the costs of that commission, unless the 
party requiring his evidence pays such costs. 

[ 1877, Ss. 641, 93; 1859, Ss. 22 and 23. SeeO. 26, R. 1. ] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
** Local Government.** 

b. Substituted by ibid for “local ofiScial Gazette.” 


1. Legislative changes. 

2. Scope of the Section. 

1. LegislatiYe ohangeB. — The words 'and may, by like notification, withdraw 
such privilege** which occurred in the corresponding Section 641 of the former Code 
have been omitted in the present Section. 

2. Soope of the Section. No person, of whatever position and respectability 
he may be, is entitled to exemption from personal appearance under this Section in the 
absence of a notification by the Government, even though it may bo derogatory to his 
dignity to attend personally in Court as a witness.^ But where a notification under 
this Section exists, the exemption is absolute and not oven the Court suo motu can 
compel personal attendance.^ See also Notes under Order 26 Buie 1. 


1 34. [Now.] The provisions of sections 55, 57 and 59 

Arrrtt other thui in shall apply, SO far as may be, to all persons 
execution of decree. arrostod Under this Code. 


1. Scope of the Section. — Sections 55, 57 and 59 refer in torms to the arrest of 
a judgmenUdebtoTf i, c., to arrest in execution of a decree. The present Section makes 
the provisions of those Sections applicable to all arrests under the Code. 


1 35 . [S- 642 and compare Ss. 572 and 573.] (1) No Judge, 
from nrrMt Magistrate or other judicial officer shall be 
under civil procoM. liable to arrest under civil process® while going 

to, presiding in, or returnii^ from, his Court. 

(2) Where any matter is pending before a tribunal® having 
jurisdiction therein, or believing in good faith that it has such 
jurisdiction, the parties^ thereto, their pleaders, mukhtars, revenue- 
agents and recognized agents, and their witnesses acting in obedience 
to a summons, shall be exempt from arrest under civil process® 

Section 133 — Note 2 

1. (*15) AIR 1916 Mad 916 (919). (Pandara (*17) AIR 1917 Bom 166 (167) : 43 Bom 136. 
Sannadhifi as such, not exempt.) 2. Marsh 627. 
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other than process issued by such tribunal for contempt of Court* 
while going to or attending® such tribunal for the purpose of such 
matter, and while returning from such tribunal.* 

(3) Nothing in sub-section (2) shall enable a judgment-debtor 
to claim exemption from arrest under an order for immediate 
•execution or where such judgment-debtor attends to show cause 
why he should not be committed to prison in execution of a decree. 


[1877, S.642.] 

Synopsis 


1. Legislative changes. 

2. Scope and object of Section. 

3. No exemption in case of process for con- 

tempt of Court. 

4. ** While going to or attending such tribunal 

and while returning from such tribunal.*' 
■S. Arrest of person while in custody or while 
returning home on release from custody. 


6. "Tribunal," meaning of. 

7. Parties. 

8. Civil process. 

9. Remedies of exempted person on being 

illegally arrested. 

10. Appeal. 


Other Topics (miscellaneous) 

Ground of exemption from arrest. See Note 2. 

Duration of privilege of exemption from arrest. See Note d. 


Seotion i85 
NotoB l-*8 


1. Legislative changes. — The following changes should bo noted : 

(a) The words “and except as provided in section 337 A, sub-section (6) and 

sections 256 and 643 “ which occurred in tho beginning of sub-section (2) 
of tho corresponding Section 642 of the Code of 1882 have been omitted. 

(b) Tho words “other than process issued by such tribunal for contempt of Court** 

in sub-section (2) are now. See Note 3. 

tc) Sub-section (3) is new. 

2. Scope and object of Seotion. — The exemption conferred by this Section 
is not for tho personal benefit of the individual, but for tho furthering of public 
interest and the better administration of justice.^ 

Tho privilege is really that of tho Court and the principle on which it is founded 
is that freedom from the fear of arrest encourages willing attendance and thus tends to 
tho advancement of justice.^ 

In cases in which this Section does not, in terms apply, the English law should 
bo followed. The English law in this respect is approximately tho same as tho law 
under the Section.® 


3. No exemption In case of process for contempt of Court. — It was held 
by the Calcutta High Court that tho exemption created does not apply in the case of 
process issued for contempt of Court.^ Tho Section has been amondod in the present 
Code so as to give effect to that ruling. 

Section 135 — Note 2 

1. (’29) AIR 1929 Oudh 426 (426) : 6 Luck 802 
(F B). 

<’90) 18 Mad 160 (168). 

(’76) 14 Beng L R App IS (14). 

(’76)1 Gal 78 (91). 


2. r09) 8 Ind Gas 46 (47) : 32 All 3. 

(*31) AIR 1931 Bom 176 (176) : 66 Bom 612. 

3. (’80) 6 Gal 106(108). (Arrest under a writ from 
a Small Gause Gourt— English law followed.) 

Note 3 

1. (’70) 4 Beng L R 0 G 90 (91). 
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<• ‘‘While loing to op attending snoh tribunal and while returning from 
BUOh tribunal.*’ — The parties to a suit and the other persons referred to in the 
second sub-section are privileged eundo, morando et redeundo, i, e,, in going to, 
attending and returning from such tribunal^ and the exemption continues during such 
period as is reasonably and bona fide occupied in these acts.^ A wide construction 
cannot be placed upon sub-section 2.^ It is not the intention of the Legislature that a 
person holding a warrant of arrest on a Civil Court process should bo able to pounce 
upon a person the moment the Court rises for the day or that the slightest deviation 
for the purpose of business or refreshment robs a i)arty of the protection afforded by 
the sub-section. But where a i)erson has been lingering in the Court compound for one 
hour after the Court finished its work and the place whore he was arrested was not on 
the way between the Court and his house, he cannot be said to be attending a Court so 
as to bo exempt from arrest.^ Whore a native of Patna came to Madras to be present 
at the trial of a suit in which he was the plaintiff, but on the day of hearing the suit 
was adjourned for seven weeks and he was staying in Madras waiting for the next 
adjourned hearing, it was held by the Madras High Court that he was within the 
principle of privilege as a suitor while so staying in Madras, and could not be arrested 
under a civil process.® The Allahabad High Court has dissented from this view and has 
held® that it was too great an extension of the 8coi)e of the privilege. In that case A, 
resident of Bombay, went to Benares to attend a case there and put up at the dak 
bungalow there. After the Court work was finished he returned to the dak bungalow 
and thence proceeded to the railway station and took train to Allahabad. While seated 
in the train he was arrested. It was held that the privilege ceased when A returned to 
the dak bungalow, and that in any view he could not be deemed to be returning from 
the Court as he had taken train to Allahabad which was not his home. See also the 
undermentioned cases.^ 

A person claiming exemption from arrest under this Section must return straight 
from the Court to his home. If ho adopts a circuitous route in order to attend some 


Note 4 

1. (’81) 4 Mad .317 (818). 

(’29) AIB 1929 Oudh 426(426) : 5 Luck 302 (FB). 
(’30) AIR 1930 Lah 736 (786). (No case pending 
before any Court — No exemption.) 

(’20) AIR 1920 Mad 855 (356) : 43 Mad 272. 

2. (’68) 4 Mad 11 0 R 145 (146). 

(’88) AIR 1938 All .356 (857). (As to wbat is a 
reasonable time, it is a question of fact and must 
depend on the circumstances of each case.) 

(’75) 14 Bong L R (App) 13 (13). (The person 
claiming the privilege must be coming, staying 
and returning in the real belief that his attend- 
ance is necessary for the actual trial.) 

(’81) AIR 1931 Bom 175(178) : 55 Bom 612. (Rea- 
sonable period—A question of fact in each case.) 

3. (’38) AIR 1988 All 356 (358). (Section ha.s been 
enacted in public interest with a view to ensure 
smooth and speedy administration of justice and 
cannot be given a wide interpretation so as to 
help a judgment-debtor who has deliberately 
avoided execution of a decree.) 

4. (’83) AIR 1933 Cal 11 (12). 

5. (’81) 4 Mad 317 (318). 

6. (’10) 82 All 8 (6, 7). 

7. (’86) AIB 1988 All 866(858). (Preliminary decree 


in partition suit-Docreo-holder applying for 
execution by arrest of judgment-debtor— Judg- 
ment-debtor bolting away, but on assurance of 
Court that he would be exempt from arrest 
while appearing on fixed date before receiver for 
giving accounts, he coming home and then arres- 
ted two days before date fixed for appearings 
S. 135 (2) held did not apply.) 

(’35) AIR 1936 Pat 6 (8) : 14 Pat 242. (The prin- 
ciple which would apply to a person living in 
the place in which the Court is situate must be 
applied to the person who takes up temporary 
lodgings in that place, that is to say, protection 
extends only from his temporary lodgings to the 
Court or from the Court to his temporary lodg- 
ings. Hence an arrest effected when he has left 
his temporary lodgings and is taking a walk is 
legal.) 

(’85) AIR loss Nag 216 (216). (The privilege ot 
exemption from arrest granM under the provi- 
sions of B. 185 (2) enures for the benefit of a 
party while he is going to or attending a Court 
and lasts till he returns from the Court to his 
ordinary place of residence though such place may 
be different from the place where the tribunal is 
situate : A I B 1931 Bom 176, Foil.; AIR 198B 
Pat 6, Not Foil.) 
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other business on the way he is not exempt from arrest.^ This does not mean that a 
deviation of a fow yards® or the selection of a little longer but more convenient route'® 
or even getting a petition prepared on the way when it does not cause unreasonable 
delay" necessarily disentitles a person to the protection extended by this Section. 

Where a party has a clear interest in being present at a trial it is enough to 
bring him within the protection of this Section. It is immaterial that ho is precluded 
from being heard at the trial, as, for instance, in the case of a defendant in a suit 
under Order 37, who has not obtained leave to defend the suit.'® 


5. Arrest of person while in oustody or while returning home on release 
from custody. — Where a judgment.debtor is arrested and brought before the Court 
in execution of a decree and is in the custody of the Court's officers, ho cannot be said 
to be “attending" the Court, as his presence in Court is not voluntary, Ilonoo, he 
can bo arrested in execution of another decree under such circumstances.' Where a 
judgment-debtor is released from jail on the ground of his arrest being illegal and is 
proceeding home on such release, he cannot be said to bo returning from Court, 
Hence, in such circumstances, he is not exempt from arrest under this Section.® 

6. "Tribunal/* meaning of. — An arbitrator appointed by the High Court 
to take a reference in a suit ponding before it is a "tribunal" within the moaning of 
Section 135. Hence a defendant in the suit while attending before such arbitrator is 
exempt from arrest under this Section.' 

An Income-tax Officer is also a tribunal within the meaning of this Section 
and a person on his way to appear before him in pursuance of a notice under Section 
23 of the Income-tax Act is exempt from arrest under this Section.® 

The word "tribunal" in this Section will include a foreign Court.® 

7. Parties. — The wording of the Section is wide enough to include not 
only civil litigants but also parties to criminal cases. Thus, a person coming to appear 
as an accused before a Criminal Court is entitled to exemption from arrest under this 
Section.' 


8. Civil process. — This section only exempts persons from liability to arrest 
under civil process. Hence, it does not preclude the arrest of a person under process 
issued by a Criminal Court.' 

In the Code of 1877, instead of the words "under civil process" the words 
"under the Code" were used. Hence, it was held that the exemption conferred by this 
Section did not apply to process not issued under the Code, as, for instance, process 
issued by the Small Cause Court® or by a Eent Court under the Rent Act.® These 
decisions require reconsideration in view of the above change in the language of the 
Section. In this connexion it may bo pointed out that in the undermentioned case^ the 
principle of Section 135 was held applicable to arrest under the Presidency Towns 


Insolvency Act, 

871*24) AIR 1924 "ai 7676 (677)7^6 ^11 G63. 
(Circuitous route taken for visiting son on route.) 
(’81) AIR 1931 Bom 176 (178) : 55 Bom 612. 

9. (’24) AIR 1924 All 676 (677) : 46 All 663. 

10. (’80) 5 Cal 106 (109). 

11. (’16) AIR 1916 Lah 318 (319). 

12. (’80) 5 Cal 106 (108). 

Note 5 

1. (’24) AIR 1924 Mad 900 (901). 

2. (’90) 13 Mad 150 (158). 

Note 6 

1. (’78) 5 Cal L Rep 170 (171). 


2. (*33) AIR 1933 Lah 214 (215). 

3. (’35) AIR 1935 Nag 216(216). (Word* ’tribunal” 
in 8. 135 (2) is used to cover tribunal both of 
British India as 'well as of Native State.) 

Note 7 

1. (’29) AIR 1929 Oudh 426(426): 5 Luck 302 (FB). 

Note 8 

1. (’29) AIR 1929 Lah 786 (785). 

2. (’80) 6 Cal 106 (108). 

3. (’82) 4 All 27 (29, 30. 38). 

4. (’15) AIR 1915 Mad 282 (286). (An insolvent in 
atten^nce in Court as witness cannot be arrested) 


Seotion Isa 
Notes IHI 
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SeotlOB 185 9. RemadtoB of exempted pepson on being illegally ameted. — A person 

Hotea 9-10 who is arrested in contravention of this Section has various remedies : 

(1) He can apply for his release to the Court which ordered his arrest^ or to the 
High Court under S. 491 (1) (b) of the Criminal Procedure Code.^ 

(2) On being released from such illegal arrest, he is entitled to a refund of the sum 

paid by him to obtain his release.^ 

(3) He cannot, however, maintain a suit for damages for illegal arrest in the absence 
of proof of malice and want of reasonable and probable cause.^ 

(4) He can prosecute the person causing the arrest for an offence under Section 342 

of the Indian Penal Code.® 

10. Appeal. — An order disallowing a claim to exemption from arrest under 
this Section is one falling under Section 47 and as such is appealable.^ 


Seotion 13SA Exemption of memben 1 35A^ (^) No pGISOIl Shall bo liftbls 

ilrSS&ihwX to arrest or detention in prison under civil 

civil proceti. prOCeSS — 

if w a member of a unicameral Legislature or of 
either Chamber of a bicameral Legislature constituted 
under the Government of India Act, 1935, during 
' the continuance of any meeting of such Legislature or 

Chamber; 

(b) if he is a member of any committee of such '"Legis- 
lature or Chamber, during the continuance of any 
meeting of such committee; 

'‘(c) if he is a member of either Chaniber of swh a bicameral 
Legislature, during the continuance of a joint sitting, 
meeting, conference or joint committee of the Chambers 
of that Legislature; 

and during the fourteen days before and after such meeting 
or sitting. 


(2) A person released from detention under sub-section (1) 
shall, subject to the provisions of the said sub-section, be liable to 
re-arrest and to the further detention to which he would have 


Note 9 

1. [S«« (’10) 20 Mad L Jour 136 (187).] 

2. (’79) S Cal L Bep 170 (171). (In view of the 
ezpiOEs enactment oi S. 491, Or. F. Code the 
dcciaione in 1 Cal 78 and 5 Cal L Rep 170 pro* 
nounced before the Cr. P. Code wee enacted are 
not of much importance.) 

<’76)1 Cal 78 (91). 

3. (’99) Am 1039 Oudhl36(436):B Luck 809 (EB). 


4. (’80) AIR 1930 Bang 181 (139) ; 7 Rang 598. 

5. (’16) AIR 1916 Lah 818 (819, 820). 

[But eee (’35) AIR 1985 Cal 551 (551). (Held in 
this case that the peon who arreete doee not 
commit any offence).] 

Note 10 

1. (’24) Am 1924 Mad 900 (900). 

(’10) 5 Ind Cae 909 (910) (Mad). 

(’10 83 All 8 (6). 
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been liable if he had not been released under the provisions of SsotlonlSSl 
sub-section (1). * 

a« Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for the 
original clause. 

b. Substituted by ibid for * 'Chamber or Council.'* 

c. Substituted by ibid for the original clause. 


1. Scope. — This Section is new. It was inserted into the Code by Act XXIII 
of 1926. Its object is to confer on members of the Imperial and Provincial Legis- 
latures immunity from arrest and imprisonment under civil process to the extent 
necessary to enable them to discharge their duties as members of such Legislatures. 


1 3 @. [S* 648.] (1) Where an application is made that 
any person shall be arrested or that any 
*o*br^^SpiSp«ty property shall be attached under any provision 
to be attached u ouuide Qf tjjia Codo not relating to the execution of 

and such person resides or such 


Seotion 186 


district. 


decrees, and such person resides or 
property is situate outside the local limits of the jurisdiction of 
the Court to which the application is made, the Court may, in 
its discretion, issue a warrant of arrest or make an order of 
attachment, and send to the District Court within the local limits 
of ' whoso jurisdiction such person or property resides or is situate 
a copy of the warrant or order, together with the probable amount 
of the costs of the arrest or attachment. 


(2) The District Court shall, on receipt of such copy and 
amount, cause the arrest or attachment to be made by its own 
officers, or by a Court subordinate to itself, and shall inform the 
Court which issued or made such warrant or order of the arrest 
or attachment. 

(3) The Court making an arrest under this section shall 
send the person arrested to the Court by which the warrant of 
arrest was issued, unless he shows cause to the satisfaction of the 
former Court why he should not bo sent to the latter Court, or 
unless he furnishes sufficient security for his appearance before the 
latter Court or for satisfying any decree that may be passed 
against him by that Court, in either of which cases the Court 
making the arrest shall release him. 

(4) Where a person to be arrested or moveable property to 
be attached under this section is 'within the local limits of the 
ordinary original civil jurisdiction of the High Court of Judicature 
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Saotton 186 at Fort William in Bengal or at Madras or at Bombay, »♦ * * * 
Notes 1-i QQpy Qf warrant of arrest or of the order of attachment, 
and the probable amount of the costs of the arrest or attachment, 
shall be sent to the Court of Small Causes of Calcutta, Madras ’’or 
Bombay, as the case may be, and that Court, on receipt of the copy 
and amount, shall proceed as if it were the District Court. 

[1877, S.648.] 

a. The words “or of the Chief Court of Lower Burma** repealed by the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

b. Substituted by ibid for “Bombay or Rangoon.** 

Synopsis 

5. The person to be arrested or property to 
be attached must be outside the G>urt*s 
jurisdiction. 

6. Jurisdiction of District Court to which 
the warrant or order is sent. 

7. Power of Court to order attachment 
before judgment of property situated 
outside its jurisdiction. 

1. Le^islatiYe changes. — 

This Section corresponds to Section 648 of the former Code. The chief 
alteration made is that the words “where an application is made’* have been 
substituted in the place of the words “where any Court desires. “ As to the effect of 
this alteration, see Note 7. 

Alterations prior to Code of 1908 : 

The words in the Code of 1877, “outside the district within which the Court 
issuing the warrant of arrest or making the order of attachment is situate” wore 
converted in the Code of 1882 into the words “outside the local limits of its 
jurisdiction,” As to the effect of this alteration, see Note 5. It may be noted that there 
is Dp material change in this respect in the present Code. 

2. The arrest or attachment must be under any provision of the Code. 

This Section in terms applies only to cases in which the arrest or attachment has 

been ordered under any provision of the Code. Hence it applies to an order for arrest 
under 0. 39 E. 2 for disobedience of a temporary injunction.^ As to order for arrest 
for contempt of Court, see Note 4. 

3. Buoh arrest or attachment to be otherwise than in execution of a 
decree. — The Section expressly provides that the procedure laid down by it does not 
apply to arrest or attachment in execution of a decree. The procedure to be followed 
in such cases is laid down in Section 39, ante. 

4. Order of arrest for contempt of Court. — An order for arrest for 
contempt of Court passed by a Judge on the original side of the High Court is not one 

Section 136 — Note 2 

1. (*26) AIR 1926 Mad 674 (676). of temporary injunction against party, resident 

(*28) AIR 1928 Gal 462 (463) : 66 Gal 777. outside jurisdiction.) 

(*31) AIR 1931 Gal 279 (280): 67 Gal 1280. (SemhU (*37) AIR 1937 Gal 172 (174). 

— Enforcement under this Section of an order (*84) AIR 1984 Gal 818 (819): 61 Oal 971. 


1. Legislative changes. 

2. The arrest or attachment must be under 

any provision of the Code. 

3. Such arrcsst or attachment to be otherwise 

than in execution of a decree. 

4. Order of arrest for contempt of Court. 
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passed under the Codet and Section 136 does not, therefore, apply to such cases.^ 
Independent of that Section, a Judge on the original side of a High Court, has no 
power to order the arrest of a person in the moffusil for contempt of Court.* But the 
High Court on its Appellate Side can order such an arrest. 


5. The person to be arrested or property to be attached must be outside 
the Court’s jurisdiction. — Section 136 provides for the procedure to be followed in 
cases where the person to be arrested or the property to bo attached is outside the 
local limits of the jurisdiction of the Court to which the application for arrest or 
attachment is made. It has been held by the High Court of Calcutta that a x)er8on 
residing in the moffusil is outside the local limits of its jurisdiction in respect of an 
order under 0. 39 R. 2 passed in the exercise of its original civil jurisdictior..' The 
High Court of Madras has left the question open whether, in respect of an order Tinder 
0. 39 R. 2, passed in the exercise of its appellate jurisdiction^ such person can be 
deemed to be residing “outside the local limits of its jurisdiction” within the moaning 
of this Section.* But it has held that even if Section 136 did not strictly apply to the 
case, it was competent to it in the exercise of its powers of supervision and control 
over the Courts in the moffusil, to adopt the procedure laid down in Section 136 and 
send the order for arrest to the District Court within whose jurisdiction the person to 
be arrested resided.* 

Under this Section a Court may issue a warrant of arrest even against a person 
in another province } 

The corresponding Section 648 in the Code of 1877 contained the words “outside 
the district within which the Court issuing the warrant of arrest or making the order 
of attachment is situate.'* Hence, it was held that that Section did not apply to cases 
in which the person to bo arrested or property to be attached was within the district 
in wliich the Court ordering the attachment or arrest was situated although outside 
its local jurisdiction.* In view of the change in the language of the present Section, 
those decisions are only of academic importance. 


6. Jurisdiotion of District Court to which the warrant or order is sent. 


— This Section provides that the order for arrest or attachment must be sent to the 
District Court within the local limits of whoso jurisdiction the person to bo arrested 
resides or the property to be attached is situated,^ In the case of arrest, bare residence 
is enough for the purpose of this Section. Thus, where an officer proceeding from 
Burma to England on leave resides for a few days in Madras on his way, that is enough 
to give jurisdiction to the Court to arrest him under Section 136.* 


Note 4 

1. (*28) AIR 1928 Cal 462 (468) : 55 Cal 777. 

2. (’28) AIR 1928 Cal 462 (463) : 55 Cal 777. 

Note 5 

1. (»28) AIR 1928 Cal 462 (463) ; 55 Cal 777. 

[See also (’34) AIR 1934 Cal 818 (820) : G1 Cal 

971. (The High Court in its original jurisdic- 
tion has power to make an order of injunction 
and when that is disobeyed, to order the arrest 
of the person disobeying, though ho might 
reside beyond the limits of its ordinary original 
jurisdiction and also to transfer the same for 
execution to a District Judge within whose 
jurisdiction such person resides. Such orders are 
not ultra vires or without jurisdiction.)] 

2. (’26) AIR 1926 Mad 574 (575). 


3. (’26) AIR 1926 Mad 574 (575). 

4. [See (’37) AIR 1937 Cal 172 (173, 174). (In- 
junction by Calcutta High Court against person 
in Burma).] 

5. (’79) 4 Cal 823 (825). 

(’78) 2 Bom 560 (561). 

Note 6 

1. (’37) AIR 1937 Pat 603 (605). (Whore a warrant 
is sent to the munsif, the warrant is defective.) 

(’37) AIR 1937 Rang 367 (369) : 1937 Rang h R 
249. (Shan States have no District Judge — 
Issue of order of attachment before judgment — 
Order sent to Court of Assistant Superintendent 
at Kalaw— Such Court not being District Court, 
order is wrong.) 

2. (’85) 8 Mad 205 (206, 207). 


8«otioii 186 
Notes i-6 
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LANGUAGE OF SUBOBDINATE COUBTS 


Biotlon 186 7. Pover of Court to order attachment before juddment of property 

Note 7 eituated outside its Jurisdiction. — Under the former Code there was a conflict 
of decisions as to whether a Court had the power to order the attachment before 
judgment of property outside its jurisdiction. On the one hand it was held that under 
Sections 483 and 484 (corresponding to the present 0. 38 E. 6) a Court could not attach 
before judgment property outside its jurisdiction. It was further held that the old 
Section 648 (corresponding to Section 136) did not enlarge the Court’s power in this 
respect aud that that Section applied only where the Court had power to order such 
attachment under any other provision of the Oode.^ On the other hand, it was lield 
that under Section 648 a Court did have the power to order tho attachment before 
judgment of property situated outside its local jurisdiction.^ Under tho present Code, 
the words in the old Sections 483 and 484 which imposed tho restrictions as to the 
property being within tho Court's jurisdiction have been omitted in 0. 38 E. 5 and the 
words “where any Court desires" in Section 648 have been replaced in the present 
Section by the words “whoro an application is made.” Hence, there is no room for 
doubt under the present Code that Section 136 read with 0. 38 B. 6 (1) (a) empowers 
a Court to order the attachment before judgment of property situated outside its 
jurisdiction.® 

SMtionlS? 1 37 . [S. 645 and compare Ss. 49, 200, 201.] (1) The 

Language of tub- languf^o wMch, OH the commencement of this 
ordinate Courto. Code, is the languf^e of any Court subordinate to a 
High Court shall continue to be the language of such subordinate 
Court until the 'Provincial Government otherwise directs. 

(2) The 'Provincial Government inay declare what shall be 
the language of any such Court and in what character applications 
to and proceedings in such Courts shall be written. 

(3) Where this Code requires or allows anything other than 
the recording of evidence to be done in writing in any such Court, 
such writing may be in English ; but if any party or his pleader is 
unacquainted with English a translation into the language of the 
Court shall, at his request, be supplied to him; and the Court shall 
make such order as it thinks fit in respect of the payment of the 
costs of such translation. 

a. Substituted by tho Government of India (Adaptation of Indian Laws) Order, 1937, for 
“Local Government.*’ 

1. Sub-section (3). — This Soction corresponds to Section 646 of tho former 
Code. Sub-section (3) is new. It deals with writings other than the record of evidence. 
Hence pleadings and applications may be in English subject to a translation being 
supplied to the other side where necessary. Compare Section 138 and 0. 18 E. 9. 


Note 7 

1. (*03) 6 Bom L B 670 (674). 
(*07) 1907 Upp Bur Rul 13. 
(’86) 8 Mad 20 (21). 

(»02) 1 Low Bur Rul 310 (311). 


2. (*08) 31 Mad 602 (604, 605). 

(’03) 7 Cal W N 216 (218). 

3. ('ll) 10 Ind Gas 794 (796) (Low Bur). 

(’81) AIR 1981 Rang 279(280):9 Rang 661. (Court 
ordering attachment under this Section has 
power to remove it.) 
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1 38 . [S. 185A.] (1) The High Court may, by notifiea- 
Power of High ^Official Gazette, direct with respect to 

^dence** Judgo Specified in the notification, or falling 

re r d • a in Under a description set forth therein, that evidence 
Engiieh. -jj an appeal is allowed shall be 

taken down by him in the English language and in manner 


prescribed. 

(2) Where a Judge is prevented by any sufficient reason 
from complying with a direction under sub-section (1), he shall 
record the reason and cause the evidence to bo taken down in 
writing from his dictation in open Court. 


a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
* 'local official Gazette.” 


!• Amendment after 1908. — The words “High Court” wero suhstitutod for 
the words “Local Government” by Section 2 and Schedule, Part I, of tlio Decentralisation 
Act (IV of 1914). 


o.ih on afhaavit by 1 39. [S. 197.] In the case of any 

whom tobe adminbtered. affidavit Undor tMs Codo — 

(а) any Court or Magistrate, or 

(б ) any officer or other person whom a High Court may 

appoint in this behalf, or 

(c) any officer appointed by any other Court which the 
'^Provincial Government has generally or specially 
empowered in this behalf, may administer the oath 
to the deponent. 

[1877, S. 197. See 0. 19.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
“Local Government.” 


1. Legislative changes. 

2. Scope of the Section. 

3. “Any Court or Magistrate.** — Clause (a). 

4. Any officer or other person appointed by the 

High Court — Clause (b). 

Ig Legislative ohanges. — The words “or other persons” in clause (b) are new. 
See Note 4, infra, 

2. Scope of the Seotion. — An affidavit is a declaration as to facts, made in 
writing and sworn before a person having authority to administer an oath.^ Order IQ* 

Section 139 — Note 2 

1 . (’10) 8 Ind Gas 897 (897) : 4 Sind L R 88. 

[See also (’82) AIR 1982 Oal 160 (160) ; 58 Gal 1889. (Affidavit 
difiorontiat^ from solemn affirmation.)] 


Section 18fr 


Seotion iZ9 
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MISCEIiIiANEOUS PROCEEDINGS 


Hotes 2-4 


4Seotion 140 


49eotion 141 


lays down the circumstances under which affidavits may be used as a mode of proof. 
The present Section dqplares the persons who are competent to administer the oath to 
the deponent in cases where affidavits can be used as a mode of proof. 

3. *'Any Court or Magistrate*’— Clause (a). — The person before whom an 
affidavit is sworn must bo acting in the capacity of a Court or of the officer authorized 
to administer an oath.^ Hence, an affidavit sworn in the Bar Library before a pleader 
who is also an Honorary Magistrate is not admissible under this Section.* 

A Village Munsif under the Madras Village Courts Act (1888) is a Court within 
the meaning of this clause.* 

4. Any officer or other person appointed by the High Court — Clause (b). 

— The expression “other person*' shows that the person appointed by the High Court 
need not necessarily bo an officer. 

See also the undermentioned case.^ 


\ 40 . [ S. 645A. ] (1) In any Admiralty or Vice-Admiralty 
i„ cause of salvage, towage or collision, the Court, 

of Mivage, etc. Whether it be exercising its original or its 

appellate jurisdiction, may, if it thinks fit, and shall upon request 
of either party to such cause, summon to its assistance, in such 
manner as it may direct or as may bo prescribed, two competent 
assessors ; and such assessors shall attend and assist accordingly. 

(2) Every such assessor shall receive such fees for his 
attendance, to be paid by such of the parties as the Court may 
direct or as may be prescribed. 

1. Le^ifllatiYe changes. — The vroids "or as may be prescribed’’ in sub- 
section (1) are new. 


141. [S. 647, Para. 1.] The procedure provided in this 
Miirriiiinrniii regard to suits shall bo followed, as far as it 

proceeding*, can bo made applicable, in all proceedings in any 

Court of civil jurisdiction. 

[1877, S. 647; 1861, S. 38. See S. 388, Indian Succession Act. ] 


1. Legislative changes. 

2. To what proceedings the Section applies. 

3. Appeals in execution matters. 

4. Proceedings for restitution. 

5. Letters Patent Appeal. 

Note 3 

1. (*10) 8 Ind Gas 897 (898) : 4 Sind L R 88. 

2. (’10) 6 Ind Gas 537 (538) (Cal). 


6. **Court of Civil jurisdiction.” 

7. ” Procedure provided in this Code.” 

8. ”In regard to suits.” 

9. ”As far as it can be made applicable.” 

3. ('04) 27 Mad 223 (227). 

See also B. 34 of the Madras Civil Rules of Practice. 

Note 4 

1. (’33) AIR 1983 Pat 718 (714). 
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Other Topics (miscellaneous) 


Appeals. See Note 8. 

Execution proceedings. See Note 2. 

Miscellaneous proceedings under G. P. C., S. 144, 

0. 9 and 0. 21. See Note 2. 

Proceedings in Small Cause Court. See Note 2. 
Proceedings under the Arbitration Act. See 
Note 2. 

Proceedings under the Bengal Tenancy Act. See 
Note 2. 

Proceedings under the Companies Act. See Note 2. 
Proceedings under the Guardians and Wards Act. 
Sec Note 2. 

Proceedings under the Indian Divorce Act. See 
Note 2. 


Proceedings under the Land Acquisition Act. See 
Note 2. 

Proceedings under the Legal Practitioners* Act. 
See Note 2. 

Proceedings under the Lunacy Act. See Note 2. 
Proceedings under the Probate and Administra- 
tion Act. See Note 2. 

Proceedings under the Regisiration Act. See 
Note 2. 

Proceedings under the Religious Endowments 
Act. ^e Note 2. 

Rcfcrcnco under O. 46 R. 1. See Note 7. 
Succession Certificate Act. See Note 9« 


Saotloiiiif 

No^ 


1. Legislative changes. — 

(1) . The words “heroin proscribod” have boon changed into “providetl in 

this Code in regard to suits.” 

(2) . The words "other than suits and appeals” havo boon omitted. 


2. To what proceedings the Section applies. — The corresponding Section 
' of the former Code (Section 647) as it originally stood ran as follows : 

'*Tho procedure herein prescribed shall bo followed, so far as it can lie made applicable, in all 
proceedings in any Court of civil jurisdiction other than mite or appeals.’* 


In interpreting this Section there arose a conflict of views as to whether 
proceedings in execution were “proceedings other than suits or appeals" to which this 
Section could be applied.^ In order to set this conflict at rest the Legislature, by Act 
VI of 1892, added an Explanation to the Section as follows : 

** Explanation. — This Section does not apply to applications for the execution of decrees 
which arc proceedings in suits.*’ 

In the year 1894, however, the Privy Council had occasion to deal with the 
question in a caso^ which arose before the explanation was added to the Section and 
their Lordships observed as follows : 

“Their Lordships think that the proceedings spoken of in Section 647 include orir/inaZ matters 
in the nature of suits such as proceedings in probates, guardianships and so forth and do not 

include executions Their Lordships' attention has been called to the recent Act VI of 

1892 which would appear to have been passed in order to avoid the disturbance of practice caused 

by the Allahabad rulings their Lordships have thought it right to state their opinion that 

the Act of 1892 does nothing more than express the true racjining of the Civil Procedure Code.** 


Section 141 — Note 2 

1. Applicable : — 

(’67) 8 Suth W U 64 (64). 

(’69) 12 Suth W R 428 (429). 

(*81) 5 Bom 680 (681). 

(’82) 6 Bom 681 (683). 

(*90) 12 All 179 (183). (S. 373 of Act of 1877.) 
^98) 22 Bom 778 (781, 782). 

(’90) 12 All 392 (396) (FB). (S. 373 of Act of 1869.) 
(’89) 11 All 228 (232). (S. 375 of Act of 1877.) 
(’88) 10 All 71 (76). 

(’76) 1 All 180 (181) (PB). 

(’72) 4NWPHCR10 (10). 

(’73) 6 N W P H C R 164 (165). 

(’76) 1 All 178 (179) (FB). (Power of Appellate Court 
to stay execution.) 

(*86) 7 All 359 (361, 362). 

' (’84) 10 Cal 416 (422, 423). (Restoration of execution 
proceedings dismissed for default.) 


(’84) 10 Cal 588 (540). . 

(’69) 11 Suth W R 667 (569). (Striking of execu- 
tion proceedings.) 

(’85) 8 Mad 648 (550) (FB). 

(’94) 17 Mad 67 (68). (Amendment of execution 
application.) 

(’73) 10 Bom H C R 19 (20). 

(’81) 7 Cal 163 (165). 

(’88) 10 All 119 (122). 

(’68) 10 Suth W R 450 (451). 

Not applicable : — 

(’69) 11 Suth W R 494 (494). 

(’91) 18 Cal 462 (466). 

(’91) 18 Cal 515 (618). 

(’92) 15 Mad 240 (241). 

(’88) 15 Cal 177 (179). 

(’91) 18 Cal 635 (638, 639). . 

2, (*95) 17 All 106 (111) : 22 Ind App 44 (PC). 
(On appeal from 12 All 179.) 


3CPC. 71. 
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B^ion Kl 
Hote 2 


The explanation and the words "other than suits and appeals" were thuEF 
rendered superfluous and unnecessary and have accordingly been omitted from the 
present Section. As a result it would therefore seem to be clear that Section 141 does 
not apply to any proceedings in execution’ but only to proceedings which are original 
matters in the nature of suits. There has however been a conflict of opinion in respect 
of the following points, due to different interpretations of the said Privy Council 
decision : 

(1) Whether proceedings under Order 21 Rules 89, 90, 91, 97 and 100 are 

proceedings in execution or original matters in the nature of suits ? 

(2) Whether an application to restore a suit dismissed for default is an 

original matter in the nature of a suit ? 

(3) Whether Section 141 applies only to original matters or to all matters 

whether original or not, provided they are not execution proceedings ? 

On the first point all the Courts except the High Court of Patna and the Chief 
Court of Oudh have held that such proceedings are proceedings in execution, and that- 


See also the following cases decided on the 
basis of the Privy Council decision and the 
explanation to Section 647 : 

(*02) 26 Bom 76 (82). 

(*97) 19 All 98 (100) (FB). 

(*96) 18 Mad 181 (134). 

(*21) AIR 1921 Bom 463 (463).- 
[See also (’87) 9 All 86 (41, 42).] 

3. C14) AIR 1914 Sind 61 (62): 8 Sind L R 327. 
(*83) AIR 1933 All 783 (784) : 65 All 891 (FB). 
(•87) AIR 1987 Bom 111 (112) ; I L R (1937) Bom 
144. (Reference to arbitration in execution pro- 
ceedings at the instance of the parties is with- 
out jurisdiction.) 

(’89) AIR 1939 Lah 228 (228). (0. 9 Br. 4 and 9 
inap^icable but High Court has inherent power 
to restore.) 

(*85) AIR 1936 Fat 408 (409). (As S. 141,G.F.G., 
does not apply to execution of decrees, the 
Fanchayat has no jurisdiction to transfer an 
execution against an immovable property under 
the G. F. Code, in contradistinction to powers 
conferred by S. 69 (3), Bihar and Orissa Village 
Administration Act, 1922.) 

(’39) AIR 1989 Mad 678 (579). (Frovisions of 
0. 26 R. 4 are not applicable to execution pro- 
ceedings and have not been made so by S. 141.) 
(’81) AIR 1981 Sind 97 (98) : 25 Sind L R 476. 
(0. 9 R. 9 does not apply.) 

(’16) AIR 1916 Fat 331 (332) (Do.) 

(*16) AIR 1916 Mad 811 (812) : 88 Mad 199. (0. 2 
R. 2 does not apply.) 

(’16) AIR 1916 Mad 767 (767). (Do.) 

(’18) AIR 1918 Pat 67 (68) : 4 Fat L Jour 330. 
(O. 9 does not apply.) 

(’92) 14 All 64 (66). (S. 11.) 

(’91) IS All 664 (668). (Do.) 

(’88) 16 Cal 177 (179). (S. 24— The contrary view 
taken in 1 All 180; 8 Mad 648 (FB) and 5 Bom 
680 is obsolete in view of the F. G. case in 17 
All 106.) 

(’94) 16 All 890 (394), (0. 9 R. 9.) 

(*98) 15 All 84 (94) (FB). (Do.) 

(’22) AIR 1922 Nag 267 (269): 18 Nag L R 162. (Do.) 
(’ll) 11 Ind Gas 386 (387) (Cal). (Do.) 


(’29) AIR 1929 Lah 744 (746) .(0.9 docs not apply 
to proceedings in execution.) 

(’95) 18 Mad 181 (133). (0. 17 Rr. 2 and 3.) 

(’92) 1892 Fun Re No. 87, p. 148. (0. 23 Rr. 1 and 2.> 
(’86) 10 Bom 62 (64. 65). (Do.) 

(’02) 26 Bom 76 (82). 

(’25) AIR 1925 Gal 812 (813): 52 Gal 559 (Sch. 2.) 
(’17) AIR 1917 Mad 185 (186): 40 Mad 780. (0. 2 

R. 2 and S. 11 Expl. 4 not applicable.) 

(*14) AIR 1914 Cal 126 (127): 41 Cal 1.(0. 9 R. 13 
not applicable to application under 0. 21 R. 100.) 
(’17) AIR 1917 Gal 31 (32). (0. 9 R. 9 not appli- 
cable.) 

(’18) AIR 1918 Mad 1011 (1012). (0. 9 does not 
apply to execution proceedings at all.) 

(’28) AIR 1923 All 460 (460) : 45 All 148. (0. 9 
R 9 not applicable— A IR 1914 Gal 126 and AIR 
1918 Pat 67, Followed.) 

(’21) AIR 1921 Lah 67 (67): 2 Lah 66. (0. 9 R. 9 
does not apply.) 

(’16) AIR 1915 Cal 639 (540). (0. 9 R. 9 not ap- 
plicable to application under 0. 21 R. 90.) 
(’23)AIR 1928 N ag 18(19). (0. 9 R. 9 not applicable.) 
(’25) AIR 1925 Gal 860 (360). (Proceeding under 
O. 21 R. 90.) 

(’25) AIR 1925 Cal 610 (511). (Application under 
0.21 R.90. Dissenting from AIR 1916 Gal 618; 
AIR 1916 Gal 221 and A I R 1917 Gal 548 and 
following AIR 1919 Fat 192 (FB).) 

(’29) AIR 1929 All 485 (487). (Setting aside sale 
under O. 21 R. 91—0. 9 R. 13 not applicable.) 
(’28) AIR 1923 All 644 (644). (Application under 

S. 47 for cancellation of sale— Following AIR 
1923 All 460.) 

(’24) AIR 1924 Fat 346 (847). (Application to set 
aside execution sale under 0. 21 R. 90.) 

(’26) AIR 1925 Mad 126 (127). (Application to set 
aside sale under 0. 21 R. 90 — 21 Ind Gas 32 and 
air 1919 Pat 192 (FB), Relied on.) 

(’21) AIR 1921 Sind 55 (66) : 17 Sind L R 106. 
(Proceedings under 0. 21 R. 90.) 

(*26)AIR 1926 Bom 377 (378): 60 Bom 467. 
(Application under 0. 21 R. 89 — A I B 1914 
Gal 126, Followed and A I R 1917 Gal 648 and 
AIR 1916 Gal 618, Dissented from.) 
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Section 141 cannot be applied thereto.* A Full Bench decision of the Patna High 
Court® has held that a proceeding under 0, 21 R. 90 is one in execution. But in the 
undermentioned decisions of the same High Court* it has been held, distinguishing the 
Full Bench case, that a proceeding under 0. 21 R. 100 is an original matter in the 
nature of suits to which Section 141 can bo applied. The Oudh Cliiet Court hiis held 
that a proceeding under 0. 21 R. 90 is an original matter and that Section 141 applies 
thereto.^ 

On the second point the Higli Courts of Madras’* and Lahore,® the Chief Court 
of Oudh'* and the Judicial Commissioner’s Court at Nagpur" bold that such a proceeding 
is an original matter and that therefore an appliciition under 0. 9 R. 9, will lie to 
restore a petition under 0. 9 R, 9, which is itself dismissed for default. The Allahabiwl,'® 
Calcutta'* and Patna'* High Courts are inclined to the view that such a proceeding is 
not an original proceeding to which Section 141 a]>plies. See also Note 2 to Order 9 
("General”) and Note 2 to Section 151, infra. 


(’26) AlU 1926 Cal 773 (777) : 63 Cal 679. (Ap. 
plication to sot aside side — AIK 1916 Gal 221 ; 
12 Cal £i Jour 6 and AIR 1917 Cal 518 held 
wrongly decided.) 

(’26) AIR 1926 Lah 109 (109). lObjeetion nnder 
O. 21 R. 90.) 

(’19) AIR 1919 Pat 192 (19.3) : 4 Pat Tj Jour 135 
(FB). (Proceedings under 0. 21 R. 90.) 

(’29) AIR 1929 Jlad 757 (762): 52 Mad 899. (Pro. 
ceodings under 0. P. 0., 0. 21 Hr. 97 and 100.) 
(’08) 4 Low Bur Rul 75(76). (Objection to attach- 
ment.) 

(’09) 2 Ind Cas 105 (106) (All). (Do.) 

(’94) 1894 Pun Re No. 62. (Do.) 

(’20) AIR 1920 Cal 914 (916). (Proceedings under 
O. 21 R. 2.) 

In the following ctises, the frocedure provided 
by the Code in regard to suits teas applied to execu- 
tion proceedings despite the explanation to Sec- 
tion 617. They must be regarded as not rightly 
decided, so far as e ffecl of S. HI isconcerned : 
(’93) 15 All 49 (.53, 54). (0. 17 R. 3 applied to exe- 
cution proceedings.) 

(’94) 17 Mad 67 (68). (0. 6 R. 17 applied to exe- 
cution proceedings.) 

The opposite riew held in the following cases 
that 8. 141 applies to execution proceedings is no 
longer law : 

(’12) 13 Ind Cas 859 (860) (Lah). 

(’84) 10 Cal 416 (422). 

(’88) 10 All 119 (122). 

(’85) 7 All 369 (361). 

(’82) 6 Bom 681 (682). 

(’10) 7 Ind Cas 241 (241) (Cal). 

[See (’35) AIR 1935 Lah 145 (145). (An applica- 
tion under See. 292, Succession Act (1925) is 
re<ally made in proceedings in the nature of 
execution and is no bar to a fresh application 
being entertained in the exercise of inherent 
jnri^iction when the first application had been 
dismissed in default and not on merits : 17 All 
106 (P C), Distinguished.)! 

4. (’14) AIR 1914 Cal 126 (127): 41 Cal 1. (Order 
21 Rules 100 and 101.) 

(’15) AIR 1915 Cal 539 (640). (Order 21 Rule 90.) 
(’26) AIR Cal 360 (360). (Do.) 

(’26) AIR 1926 Cal 510 (511). (Order 21 Rule 90 


— Dissenting from AIR 1910 Cal 613; AIR 1916 
Cal 221; AIR 1919 Cal 60 and following AIR 
1919 Pat 192 (PB).) 

(’26) AIR 1926 Cal 773 (777): .53 Cal 079. (Order 21 
R. 90— AIR 1910 Cal 221 ; 12 Cal L Jour C and 
AIR 1919 Cal 50 held wrongly decided — In view 
of this dix:ision and of AIR 1925 Cal 610, the 
decision in 2 Ind Cas 150 (Cal) and 3 Gal W N 
344 must also be held to bo not correct.) 

(’29) AIR 1929 All 485 (487). (0. 21 R. 91.) 

(’25) AIR 1925 Mad 126 (127). (0. 21 R 90.) 

(’26) AIR 1926 Bom 877 (378) : 50 Bom 457. 
(O. 21 R. 89.) 

(’21) AIR 1921 Sind 55 (50) : 17 Sind L R 105. 
(Order 21 R. 90.) 

(’29) AIR 1929 Mad 757 (702): 52 Mad 899 (FB). 
(Order 21 Hr. 97 and 100.) 

(’26) AIR 1926 Lah 109 (109). (0. 21 R. 90.) 

(’31) AIR 1931 All 594 (.594). (Order 9 does not 
apply to proceedings under 0.21 R. 90 dismissed 
for default but the Court may act under inhe- 
rent power.) 

5. (’19) AIR 1919 Pat 192 (193) : 4 Pat L Jour 
135 (PB). 

[Sec also (’24) AIR 1924 Pat 340 (347). (Proceed- 
ings under 0. 21 R. 90— Point nut decided.)] 

6. (’23) AIR 1923 Pat 239 (241) : 2 Pat 372. 

(’18) AIR 1918 Pat 486 (487) : 3 Pat L Jour 250. 

7. (’20) AIR 1920 Oudh 177 (178) : 23 Oudh Cas 
349. (Follows AIR 1916 Cal 613 which has 
been dissented from in later Calcutta decisions.) 

8 . (’20) AIR 1926 IMad 325 (326). 

(’26) AIR 1926 Mad 054 (654). 

9. (’23) AIR 1923 Lah 302 (303). 

10. (’23) AIR 1923 Oudh 140 (146). 

(’.37) AIR 1937 Oudh 344 (346) : 13 Luck 246. 
(Order of rejection is appealable under O. 43 
R. 1 (c) read with Sec. 141.) 

11. (’23) 72 Ind Cas 547 (548) (Nag). (Scmble.) 
[But see (’32) AIR 1932 Nag 101 (102) ; 28 Nag 

L R 83.) 

12. (’24) AIR 1924 All 503 (504) : 46 All 319. 
(Scmble.) 

13. (’27) AIR 1927 Cal 534 (535) : 64 Cal 405. 
(Decision in AIR 1917 Cal 548 held to bo wrong.) 

14. (’22) AIR 1922 Pat 121 (121) : 4 Pat L Jour 
287. 
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On the third question it has been held in the undermentioned cases^^ that 
Section 141 applies to all matters not being proceedings in execution. They accordingly 
hold that where an application to restore a suit dismissed for default is itself dismissed 
tor default, an application will lie under 0. 9 B. 9 to restore the application, by virtue 
of Section 141, independent of the question whether it is an original matter or not. 
The Bombay^® and the Calculta^^ High Courts have, on the other hand, held that 
Section 141 must be taken to apply only to original matters and that an application 
such as that mentioned above does not lie. 

It is submitted with respect that neither the view that Section 141 applies to 
all matters original or otherwise, except execution proceedings, nor the view that 
applications under 0. 9 E. 9 or 0. 21 Rr. 90, 97 or 100 are original matters, is correct. 
The object of their Lordships of the Privy Council in observing that the “proceedings” 
spoken of in Section 141 includes original matters in the nature of suits such as 
proceedings in probate, guardianships and so forth is clearly to show that the 
“original matter” moans matters which originate in themselves and not those which 
spring up from a suit or from some other proceeding or arise in connexion therewith}^ 
The following have been hold to bo the original matters of the nature contem- 
plated by the Section — 

(1) Probate cases.^^‘ 

(2) Proceedings under the Guardians and Wards Act, iSSfO.*® 


15. ('09) 3 Ind Cas 904 (905) (All). (Kx parto dis- 
posal of such application— O. 9 B. 18 applies.) 
(’ll) 10 Ind Cas 705 (705) : 7 Nag L R 82. 

(’19) AIR 1919 Lah 155 (150). 

(’87) AIR 1937 Sind 273 (278); 31 Sind L R 180. 
(Application under O. 34 R. 5 — 0, 17 and O. 9 
apply in view of S. 141.) 

(’30) AIR 1936 Lah 388 (389). (Application under 
O. 84 R. 0 is not an application in oxccutioii 
but a substantive application.) 

(’20) AIR 1920 Lah 304 (304) : 1 Lah 339. 

(’20) AIR 1920 Lah 199 (200). 

(’27) AIR 1927 Lah 71 (71). 

(’31) AIR 1931 Mad 795 (790, 797). (Application 
for final decree under O. 34 R. 5 — O. 9 applies.) 
(’23) AIR 1923 Nag 293 (294) ; 19 Nag L R 119. 
(’80) AIR 1930 Nag 188 (189) : 26 Nag L R 154. 
(Application for personal decree in mortgage— 
O. 9 R. 9 will apply.) 

(’80) AIR 1980 Rang 257 (258): 8 Rang 310. (Do.) 
(’20) AIR 1926 Rang 74 (76) ; 3 Rang 534. 

(’25) AIR 1925 All 773 (774, 775) : 47 All 878. 

See also the following cases in which 8. 141 
was assumed to apply to proceedings tvhich are 
not original matters : 

(’25) AIR 1925 Mad 145 (140 to 149) : 47 Mad 800. 
(0. 18 R. 1, 0. P. 0., applies to enquiry before 
Commissioner.) 

(’19) AIR 1919 Nag 150 (151) ; 15 Nag L R 21. 
(0. 1 R. 10 applies to application under 0.22, 
R. 3.) 

The following cases decided before the date of 
the Privy Conncil decision in 17 All 106 applied 
8. 647 (141) to non^original proceedings : 

(’85) 7 All 542 (544). (Petition for security for 
costs.) 

(’94) 21 Cal 479 (483). (Sale by Receiver.) 


(’75) 14 Siith W R 390 (391). (Inquiry into con- 
duct of Civil Court’s Amin — Costs can bo 
awarded.) 

16 . (’21) AIR 1921 Bom 403 (468). (0. 25 iR. 1 
not applicable to reference under S. 12, Revenue 
Jurisdiction Act.) 

17 . (’27) AIR 1927 Cal 634 (535) : 64 Cal 4Q5. 

18 . (’27) AIR 1927 Cal 634 (535) : 64 Cal 405. 

19 . (’82) 8 Cal 880 (882). (Rule as to burden of 
proof.) 

(’30) AIR 1930 Lah 863(804). (Provisions of 0. 9 
R. 9 are applicable to probate proceedings — 
Application for grant of probate dismissed on 
default — Order is appealable under 0. 43 R. 1 
(c) or under S. 299, Succession Act — Affirming 
on Letters Patent Appeal AIR 1936 Lah 712.) 

(’38) AIR 1938 Mad 480 (488). (Rules regarding 
pauper applications.) 

(’36) AIR 1930 Lah 712 (713). (0. 9 R. 9 ap- 
plies to probate proceedings — Application for 
probate dismissed for default— Application to set 
aside dismissal dismissed— Appeal is competent.) 

(’20) AIR 1920 Cal 743 (745). (Guardian ad litem 
may be appointed.) 

(’94) 18 Bom 237 (238). (Probate may be obtained 
in forma pauperis.) 

(1900) 27 Cal 350 (361). 

[8ee also (’36) AIR 1935 All 735 (736). (Proceed- 
ings for grant of succession certificate may bo 
taken to 1)6 a suit — So .assumed.) 

20 . (’06) 3 All L Jour 841 (842). (Statements of 
witnesses must l)e recorded in manner provided 
by 0. P. C.) 

(’28) AIR 1928 Lah 488 (489). 

(’84) AIR 1934 Mad 496 (498). (0. 89 B. 10 applied 
to a petition under Guardians and Wards Act.) 
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(3) Proceedings under the Companies Act, 1882 and under the Companies 

Memorandum of Association Act, 1896.*^ 

(4) Application for the appointment of a common manager under Section 93 of the 

Bengal Tenancy Act, 1885.*^ 

(5) Applications under Section 158 of tho Bengal Tenancy Act, 1886.^'^ 

(6) Application to file an agreement to refer to arbitration under Paragraph 17 of 

Schedule II of the Codo“* or to filo an award under tho Arbitration Act, 1899.^® 

(7) Application to a District Judge for sanction to lease wakf properties.'^ 

(8) Application to tho High Court for the exercise of its extraordinary jurisdiction 

under Regulation II of 1927.“^ 

(9) Reference to the Court under the Land Acquisition Act, 1894.“^ 

(10) Proceedings to compel registration.^^ 

(11) Application under Section 18 of tho Religious Endowments Act, 1863, for leave 

to sue.*’^^^ 

(12) Proceedings in revision before the High Court.'^^ 


(»33) AIR 1933 Nafi 02 (fid tofifi): 28NagLR332. 
(0. 39 R. 2, sub-rulo (3) applied to disobedience 
of int(3rini injunction restraining marriage under 
S. 12 of the Guardians and Wards Act.) 

(’06) 1905 All W N 104 (105). (Kvidenoe to be 
recorded as in suits.) 

(’81) 6 Cal 702 (763). (Case under Minors Act, 
Bengal Act XL of 1868 — Depositions to bo re- 
corded as provided by Ss. 182 and 183 of tho 
Code of 1877.) 

(’12) 11 Ind Gas 554 (567); 36 Bom 20. (Receiver 
may be appointed in such proc^eeding.) 

(’26) AIR 1925 Lah 489 (489). (Do.) 

(’29) AIR 1929 Nag 273 (273). (Appeal lies from 
order under O. 39 R. 2 in proceedings under tho 
said Act.) 

21 . (*03) 27 Bom 415 (418). (Companie.s Memo- 
randum of Association Act.) 

(’87)9 All 180 (182, 183). (S. 24, 0. P. Code, 
applies to cases of winding up of companies.) 
(’20) AIR 1920 Lah 61 (5.3) : 1 Lah 187.. (0. 9 R. 13 
applies mutatis mutandis to ex parte orders of 
Court under Companies Act.) 

(’36) AIR 1936 All 826 (829) ; 58 All 742 (F B). 
(Proceedings under S. 187, Companies Act are 
proceedings in a Court of civil jurisdiction— 
8. 86 is therefore applicable to such proceedings 
— Per Thom, J.) 

(’87) AIR 1937 Lah 82 (83). (Company law does 
' not affect power of review especially when by 
S. 141, C. P. C., provisions of Code are to be 
followed in proceedings under tho Company law 
— 06/icr.) 

(’87) AIR 1937 Oudh 62 (63). (Civil Court can 
review its order passed under 8. 120, Companies 
Act.) 

(’28) AIR 1928 Lah 376 (377). (Liquid-ation Court 
can order attachment tefore judgment.) 

22 . (*16) AIR 1916 Cal 427 (427) : 43 Cal 986. 
(Receiver may bo appointed under 0. 40 E. 1 
pending tho application.) 

(’26) 91 Ind Cas 741 (741) (Cal). (0. OR. 13 applies 
to the proceeding.) 


(’99) 3 Cal W N 344 (345). (A pnxrecding under 
8. 174 does not come under Explanation to 8. 647 
of tho Code of 1882.) 

23 . (’97) 24 Cal 197 (206). (8. 45 of the Code of 
1882 (now O. 2 R. 3) applies to the case.) 

24 . (’ll) 9 Ind Cas 655 (656) : 1911 Pun Ro No. 
35. (0. 2 R. 3 applies.) 

25 . (’09) 4 Ind Cas 609 (610) : 3 Sind L R 128. 
(Court can issue a temporary injunction in such 
cases.) 

(’24) AIR 1924 Sind 56 (56). (0. 9 R. 13 applies 
to ex parte order for filing award.) 

(’22) AIR 1922 Sind 0 (7) : 16 Sind LH 79. (C. P. 
Code, S. 10 applies to such case — This case was 
doubted in AIR 1928 Sind 169.) 

26 . (’24) AIR 1924 Cal 327 (.328). (The fact that 
tho Civil Procedure Code regulates its procedure 
does not make an order thereon appealable.) 

[5ec a/so (’20) AIR 1920 Cal 129 (130) ; 47 Cal 

692.] 

27 . (*68) 6 Bom H C R A C J 215 (216). 

28 . (’89) 16 Cal 31 (32). 

(’05) 2 C.‘il L Jour 359 (368). (Objection of res- 
pondent can be dismissed for default of appearance 
— O. 9 Rr. 8 and 9 ni)plv.) 

29. (’77) 2 Cal 131 (139)^ 

30 . (’01) 24 Mad 685 (689). (Provisions of C. P. 
Code as to verification and presentation should 
be followed.) 

(’16) AIR 1916 Mad 268 (271). (The decision in thi.s 
case that jiroceedings under S. 10 of the Religious 
Endowments Act are not judicial proceedings and 
hence S. 141 docs not apply to them is no longer 
law in view of the decision of the Privy Council 
in AIR 1917 P C 71.) 

31 . (’07) 1907 Pun Re No. 97,p. 456. (0. 9 R. 9 
applies to revision proceedings.) 

(’92) 16 Bom 650 (551). (Order in revision to be 
executed by lower Court.) 

(’91) 18 All 533 (537). (Revision under Provincial 
Small Cause Courts Act, 8. 25— High Court can 
remand case under 8. 562, C. P. C.) 

(*07) 17 Mad L Jour 62 (63). (Memo of cross-objec- 
tions can be filed.) 
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Btotion m (13) Application to sue in forma pauperis.^ 

HoteS 8-8 (14) A proceeding under the Lunacy Act.*® 

(16) A proceeding under the Indian Divorce Act.** 

(16) Issue sent by a Re'^enue Court for decision, under Section 271 of the Agra 
Tenancy Act, 1926.*® 

See also the undermentioned cases.** 

Thd following are not proceedings of the kind contemplated by the Section — 

(1) Application for review of order dismissing execution application.*^ 

(2) Proceedings under Order 21 Rule 58.*® 

But independent of this Section some of the provisions of the Code may apply 
directly and of their own force to matters which do not come within the meaning of 
the word “proceedings** as defined by the Privy Council.*® Thus, a proceeding in 
execution can be reviewed under 0. 47 R. 1 by force of its own language and not by 
virtue of Section 141.** 

In the undermentioned decision*^ the Sind Judicial Commissioner *8 Court 
expressed the view that the provisions of Order 7 apply, by reason of this Section, to 
memoranda of appeals and that an appeal can be rejected under 0. 7R. 11. It is 
submitted that the view is not correct as an appeal is not an original proceeding. But, 
0. 7 R. 11 will apply to appeals by reason of the provisions of Section 107 ante. (See 
Notes to Section 107.) 


8. Appeals In execution matters. — As Section 141 does not apply to execution 
proceeding but only to original matters in the nature of suits, it is conceived that it 
does not apply to appeals from orders in execution.^ But independently of Section 141, 


32. (*14) AIR 1914 Mad 256 (258). (Amondmont 
can bo ordered under 0. 6 R. 17.) 

’88) AIR 1988 Mad 5 (5, 6). (0. 9 R. 9 applied.) 
’29) AIR 1929 Sind 186 (186). (Applicability of 
Order 22 to said applications.) 

[But aee (’18) 20 Ind Cas 640 (641) : 7 Low Bur 
Rul 60.] 

33. (’18) AIR 1918 Gal 858 (855). (Application 
under, to be verified as provided in C. P. Code.) 

34. (’82) 6 Bom 416 (484). (S. 141 applied with- 
out reference to the Section.) 

35. (’84) AIR 1984 All 86 (86) : 56 All 890. 
(Order 9 applicable.) 

36. (’89) AIR 1989 All 507 (509) : I L R (1939) 
All 587. (A proceeding under the U. P. Encum- 
bered Estates Act is a proceeding in the nature of 
a suit to which the provisions of O. 82 R. 3, 
0. P. 0., are applicable by virtue of R. 6 of the 
Rules made under Encumbered Estates Act and 
of S. 141, G. P. G. Where a creditor happens to 
be a minor, the failure to follow the mandatory 
provisions of 0. 82 R. 3, G. P. G., necessarily 
vitiates the whole proceeding so far as the minor 
is concerned.) 

(’86) AIR 1986 Lah 888 (389). (An application 
under 0. 84 R. 6, G. P. G., is not an application 
in execution but a substantive original applica- 
tion for a new decree in the suit. The procedure 
applying to this application would be governed 
by S. 141, G. P. G. Where, therefore, a definite 
application had been made for a decree under 0.34 
R. 6 and no prayer was granted by the Court for 


passing of a personal decree, the provisions of 
Explanation 5, 8. ll,G.P.O., would apply with 
the result that the relief which was not expressly 
granted shall be deemed to have been refused.) 
(’35) AIR 1985 Mad 612 (614) : 59 Mad 86. (Pro- 
visions of O. 21 Rr. 97 to 99 are applicable to 
proceedings under 8. 78, Madras Hindu Religious 
Endowments Act.) 

(’38) 42 Cal W N 154 (160). (By virtue of 8. 141, 
G. P. G., 0. 82 R. 7 applies to proceedings under 
8. 26 F, ^Bengal Tenancy Act.) 

37. 8ee case in foot-note 84. 

38. (’86) AIR 1986 All 878 (380) : 58 All 797. 
(Schedule 2 does not apply to proceedings under 

0. 21 R. 58.) 

39. (’14) AIR 1914 Mad 162 (169) : 87 Mad 462. 
(0. 9 R. 18 applies to ex parte orders in execution.) 

(’06) 3 Cal L Jour 276 (279). (Do.) 

(’23) AIR 1923 Mad 144 (146) : 47 Mad 47. 
(Receiver can be made a party to execution pro- 
ceedings— 0. 1 R. 10.) 

See also Note 3 below. 

40. (’98) 2 Cal W N 606 (607). 

41. (’89) AIR 1939 Sind 221 (221) : I LR (1989) 
Kar 527. 

Note 3 

1. The contrary decisions ini All 178 (179); 2 Beng 
L R A 0 110 and 10 Suth W R 450 are not 
good law as they are based on the obsolete view 
that 8. 141 applies to execution proceedings.) 
[Nee (’01) 25 Bom 478 (484). (Doubtful whether 

it applies.)] 
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:8ome of the provisions of the Code in regard to appeals may apply directly to appeals 
irom orders in execution. Thus, where an order in execution is appealed from as a 
>d6CTBB under Section 47, the Appellate Court may require the appellant to give security 
for costs under 0. 41 E. 10.® Similarly, the Appellate Court can stay execution of the 
decree under Section 47 independently of Section 141 and of O. 41 R. b? 


4. Proceedings for restitution. — Section 141 does not make Section 144 of 
the Code applicable to execution proceedings.^ As to the inherent powers of tho Court 
to order restitution in such cases, see Section 144, Note 34. 

5. Letters Patent Appeal. — Letters Patent Appeals are not original 
proceedings of the kind contemplated by Section 141.^ But by virtue of Section 117 of 
the Code, tho provisions of tho Code are applicable to High Courts except as provided 
in Part IX or Part X or in Rules. Hence the provisions of tho Code may be followed 
in Letters Patent Appeals.® 

6. ‘‘Court of oivil jurisdiction.” — Tho proceedings to which Section 141 
applies are proceedings in a Court of civil jurisdiction. A proceeding under the Lunacy 
Act, 1912, is a “ proceeding in a Court of civil jurisdiction. ” Consequently, the 
provisions of tho Code as to verification of pleadings apply to such a proceeding.^ 
Disciplinary proceedings under tho Legal Practitioners’ Act are, according to tho High 
•Courts of Madras® and Calcutta,® “proceedings in a Court of civil jurisdiction.” The 
High Court of Patna, on tho other hand, has held that they aro not.^ Proceedings 
Jinder Section 195 of the Criminal Procedure Code for sanction to prosecute are not 
civil proceedings although they may be before the Judge of a Civil Court.® A Revenue 
Court is a Court of civil jurisdiction.® 


7. “ Procedure provided in this Code.” — Section 141 deals with procedure 
and procedure alone.^ It does not confer any substantive right not expressly given 
elsewhere by the Code. Thus, a right of appeal® cannot bo claimed merely on the 
strength of Section 141.® Similarly, tho Section does not confer a right to, refer to 


2. (1900) 24 Bom 314 (316). 

3. (’01) 28 Cal 734 (737). 

Note 4 

1. (’15) AIR 1915 Cal 530 (531). 

Note 5 

1. (’04) 27 Mad 121 (123). 

2. (’17) AIR 1917 Cal 620 (626) ; 43 Cal 243. 

(’21) AIR 1921 P C 80 (82) : 48 Cal 481 : 48 Ind 

App 76 (P C). 

Note 6 

1. (*18) AIR 1918 Cal 353 (355). 

2. (’03) 26 Mad 596 (597). 

3. (’19) AIR 1919 Cal 474 (475). (Distinguishing 
6 Ind Cas 327 (Cal). 

(1900) 27 Cal 1023 (1038). 

4. (*16) AIR 1916 Pat 115 (116) ; 1 Pat L Jour 
576. (Inquiry under S. 14 is only administrative.) 

5. (’07) 80 Mad 311 (313). 

6. See Note 18 to the Preamble, of. Application 
under S. 105, Bengal Tenancy Act, 1885 is not 
proceeding in Court of Civil jurisdiction. 

(’24) AIR 1924 Pat 104 (106) : 3 Pat 67. 

Note 7 

1. (’28) AIR 1928 Rang 187 (188) : 6 Rang 563. 
(’78) 19 Buth W R 122 (122). 

(’86) 10 Bom 433 (484). 


2. See the following ca&es : 

(’04) 27 Mad 504 (508). (No right of appeal unlera 
given by statute or some authority equivalent to 
statute.) 

(’87) 11 Mad 26 (34) : 14 Ind App 160 (P 0). 
(Right of appeal must bo conferred by statute or 
some equivalenir authority.) 

3. (*04) 27 Mad 504 (508). 

’86) 10 Bom 433 (434). 

’73) 19 Suth W R 122 (122). 

(’23) AIR 1923 All 460 (460) : 45 All 148. 

(*23) AIR 1923 Pat 180 (182). 

(’24) AIR 1924 Cal 327 (328). 

(’25) AIR 1925 All 431 (432) : 47 All 741. 

(’28) 117 Ind Cas 849 (851) (Cal). (0. 43 R. 1 
(a) not applicable to order returning memo- 
randum of appeal.) 

(’25) AIR 1925 Lah 489 (490). (Order anointing 
receiver in proceeding under (luardians and 
Wards Act is made under O. 40 R. 1 and there- 
fore T^ithin purview of 0. 43 R. l(s). Hence it is 
appealable.) 

Order 43 Rule 1 (c) which provides for an 
appeal against an order refusing to restore a 
suit dismissed for default cajinot he applied by 
analogy to cases in which some other proceeding 
is dismissed for default. Thus there is no right of 
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arbitration,^ a right to a review^ or a right to proceed by way of execution against 
surety who is not a party to the proceeding, on the analogy of Section 116 of the Code.^ 

On the same principle, the Section does not confer on any Court the 'power of 
making a reference to the High Court under 0. 46 E. 1 in any case not coming strictly 
within the purview of that Eule.^ 

Similarly, the principle that a suit against a dead man is not maintainable, is a 
point of substance and not of procedure, and cannot therefore be applied to an applica- 
tion to set aside an ex parte decree, so as to make it incompetent by reason of the fact 
that the deceased plaintiff's name, instead of his legal representatives, appears in the 
application as a party.^ 

But Sections 10 and 11® and 0. 39 B. 1^® of the Code are rules of procedure 
and may therefore be applied to “proceedings” within the meaning of Section 141. 

8. “In regard to suitSt*’ — The word “suits” in Section 141 is used in a 
comprehensive sense so as to include appeals which are only continuations of suits. 
Hence, the procedure prescribed by the Code in regard to appeals governs appeals 
arising out of miscellaneous proceedings and miscellaneous proceedings in the nature 
of appeals.^ 


0. “As far as it oan be made applioable.*’ — Section 141 does not make 
the whole of the procedure in regard to suits applicable to proceedings under the 
Section. Such procedure applies only as far as it can be made applicable} lUius, the 
appointment of a guardian cannot be referred to arbitration because guardianship is 
not a matter purely of private right.^ Similarly, a surety for a guardian cannot be 
proceeded against in execution under Section 146, Civil Procedure Code, because even 


appeal against an order refusing to restore an 
application to set aside the dismissal of a suit 
for def quit. Seethe following cases: 

(’22) AIR 1922 Cal 572 (573). 

(’23) AIR 1923 Lab 302 (303). 

(’18) AIR 1918 Fat 612 (613) : 2 Fat L Jour 720. 
(?23) 72 Ind Gas 647 (648) (Nag). 

(’13) 19 Ind Gas 97 (98) ; 9 Nag L R 33. 

(’32) AIR 1932 Nag 101 (102) : 28 Nag L R 83. 
(AIR 1923 Nag 293, Overruled.) 

Similarly there is no right of appeal against 
an order refusing to set aside dismissal for 
de fault f of an application to set aside an ex parte 
decree. See the following cases : 

(*19) AIR 1919 Gal 126 (125). 

(*22) AIR 1922 All 337 (337), 

(’24) AIR 1924 All 682 (683) : 46 All 538. 

So also there is no right of appeal against an 
order refusing to set aside the dismissal for de- 
fault of an application to set aside an execution 
sale. See the following cases: 

(’97) 29 All 696 (597. 598). 

(’16) AIR 1916 Cal 639 (640). 

(’10) 6 Ind Gas 148 (148, 149) (Gal). 

(’04) 81 Oal 207 (209). 

(’07) 10 Oudh Gas 363 (864). 

(’88) 11 Mad 819 (821). 

(1900) 27 Gal 414 (415). 

(’17) AIR 1917 Cal 816 (816). 

(The decisions in (1889) 16 Gal 81, (1882) 4 Mad 
295 and AIR 1923 Nag 293 ivbich are incon- 
sistent with the above view cannot be supported.) 


4. (’08) 30 All 1.87 (140). 

(’28) AIR 1928 Rang 137 (188) : 6 Rang 663. 

5. (’19) AIR 1919 Mad 244 (246). 

[But see (’15) AIR 1916 All 172 (174) : 37 All 
380. (District Judge can reconsider an order 
granting letters of administration, whether 
under S. 114 or under the inherent powers of 
the Court recognised by S. 151 of the C. F. G., 
apart altogether from the provisions of S. 50 
of the Probate and Administration Act.)] 

6. (’26) AIR 1926 Sind 85 (36) : 19 Sind LR 390. 
(Observations of Rupchand, A. J. G.) 

7. (’ll) 10 Ind Gas 879 (860) : 36 Mad 16. 

(’25) AIR 1926 Gal 391 (892). 

8. (*27) AIR 1927 Nag 261 (2j52) : 29 Nag DR 71. 

9. (’22) AIR 1922 Sind 6 (8) : 16 Sind L R 79. 

10. (’09) 4 Ind Gas 609 (610) : 3 Sind L R 128. 

Notes 

1. (’28) AIR 1928 Lah 488 (469). (Appeal under 
S. 47, Gutardians and Wards Act.) 

(’79) 3 Bom 204 (205). (Section 98 applicable.) 
(1900) 27 Cal 1023 (1033). 

Note 9 

1. (’20) AIR 1920 Gal 743 (745). 

(’86) AIR 1936 All 196 (197). (0. 2 R. 2 and 
S. 11, Expl. 4 do not apply to proceedings for 
restitution.) 

(’16) AIR 1916 Mad 268 (271, 272). 

(’88) 10 All 97 (106). 

2. (’08) 80 All 137 (140). 

(’24) AIR 1924 Mad 484 (484) : 47 Mad 459. • 
(’28) AIR 1928 Rang 187 (188) : 6 Rang 668. 
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the guardian himself cannot be proceeded against in execution in that way.^ So also, 
though the procedure laid down in Order 22 requiring a plaintiff to bring on record 
the legal representatives of a deceased defendant may apply to applications to sue 
in forma pauperis, it does not follow that the penalties provided in 0. 22 R. 4 can, 
without express provision in that behalf, apply to such applications.'* 

Again, where an express or special procedure is provided for a particular 
proceeding, Section 141 cannot be applied so as to defeat the oi)eration of such 
provisions. See the undermentioned cases.® 


142. [S* 94.] All orders and notices served on or given 

Oraert and notice* P^rson Under the provisions of this Code 

to be in writing. gh^ll be in Writing. 

i, Le^islatiire changes. — The words "aud shall be served in the manner 
hereinbefore provided for the service of summons” which occurred at the end of the 
old Section have been omitted and reproduced in Order 48 Rule 2. Tlie alteration is 
merely verbal. 


143 . [S. 95.] Postage, where chargeable on a notice, 
Po.t*ge sURimons or letter issued under this Code and forwarded 
^ by post, and the fee for registering the same, shall be 
paid within a time to be fixed before the communication is made ; 

Provided that the ’"Provincial Government may remit such 
postage, or fee, or both, or may prescribe a scale of court-fees to 
be levied in lieu thereof. 

[1877, S. 95.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
“Local Goveriiincnt.” 

1. Service by post. — See Order 51 Rules 21, 26, 30 and Order 29 Rule 2 (b), 

infra. 


3 . (’27) AIR 1927 Sind 262 (262). 

4 . (’29) AIR 1929 Sind 136 (136). 

5 . (’80) AIR 1930 Mad 105 (107). 

(’06) 1906 Pun Re No. 143, page 514, (Otder 
appointing guardian is final under the Guar- 
dians and Wards Act. No review under S. 114 
of the Code therefore can bo made thereof.) 

(’12) 15 Ind Gas 669 (659) : 1912 Pun Re No. 
116. (Do.) 

(’03) 26 Mad 438 (440), (Decree under 8. 9, Speci- 
fic Relief Act — Order in execution of — Not 
appealable because S. 9 prohibits an appeal from 
any order in a suit.) 

(’24) AIR 1924 All 376 (378) : 46 All 372. (Succcs- 
non Certificate Act provides special procedure. 
S. 141 does not apply. But see AIR 1927 Sind 
187 which dissents from this decision.) 


(1900) 27 Cal 484 (487), (Prohibition of second 
appeal bv S. 153 of the Bengal Tenancy Act.) 
(’13) 20 Ind Cas 610 (641) : 7 Low Bur Rul 60. 
(Petition in forma pauperis not framed as per 
Rr. 2 and 3 of 0. 33— R. 6 requiring rejection of 
tho petition — Ainendrncnt cannot bo made by 
resort to S. 141.) 

(’24) AIR 1924 Pat 104 (106) : 3 Pat 67. (Proceed- 
ings under 8. 105 Bengal Tenancy Act, S. 107 
providing special procedure — S. 141 cannot be 
applied. Note — The observation that Revenue 
Courts are not Civil Courts and therefore also 
S. 141 does not apply is, it is submitted, not cor- 
rect. See Note 18 to Preamble.) 

(’12) 16 Ind Cas 676 (676) : 6 Sind L R 67. 
(Mamlatdar's Courts Act itself providing its 
summary procedure— S. 141 does not apply.) 


Sedtion lit 
Note 9 


Section lit 
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1 44 . [S> ^3.] (1) Where and in so far as a deeree is 
AppUcatien for Varied or reversed, 3 the Court of first instance^^ 

reitituUon. shall, on the application of any party entitled 

to any benefit by way of restitution or otherwise, cause such 
restitution to be made’® as will, so far as may be,®’ place the 
parties in the position which they would have occupied®® but for 
such decree or such part thereof as has been varied or reversed; 
and, for this purpose, the Court may make any orders, including 
orders for the refund of costs and for the payment of interest,®® 
dami^es, compensation and mesne profits,®® which are properly 
consequential on such variation or reversal. 

(2) No suit®® shall be instituted for the purpose of obtaining 
any restitution or other relief which could be obtained by appli- 
cation under sub-section (1). 

Synopsis 


!• Legislative changes. 

2. Scope and object of the Section. 

3. The decree must have been varied or 

reversed. 

4. Modes of variation and reversal* 

5. Effect of setting aside ex parte decree 

and passing the same decree on the 
merits. 

6. Effect of reversal of main decree on 
* dependent decrees. 

7. Who may apply for restitution. 

8. Persons not actually parties. 

9. Party not in possession. 

10. Right of auction-purchaser to apply for 
restitution. 

11. Against whom restitution can be granted. 

12. Transferee of a decree. See Kote 11. 

13. Auction-purchaser. 

14. Surety — Restitution against. 

15. Third persons — Restitution against. 

16. Trustee. 

17. What Court can grant restitution. 


19. Shall cause restitution to be made.** 

20. **Place the parties in the position which 

they would have occupied but for such 
decree as has been varied or reversed.** 

21. **So far as may be.** 

22. Mesne profits. 

23. Interest. 

24. Refund of compensation money in 

land acquisition cases. 

25. Possession of property or money 

obtained otherwise than in execution. 

26. Splitting up claim of restitution. 

27. Pecuniary jurisdiction of Court in 

awarding restitution. See Noto 17.- 

28. Security for restitution. 

29. Bar of suit. 

30. Nature of proceedings under the Section. 

3 1. Appeal— Tenability of. 

32. Court-fee. 

33. Limitation. 

34. Inherent power of Court to grant restitu* 

tion. 

35. Revenue Court. 


18 Extent of power to grant restitution. 36. Revision. 


Other Topics (miscellaneous) 

Applicability of Section 141. See Hote SO. Directions for restitution in the reversing decree 

Costs, interest, damages, etc. See Notes 20 and —Need for. See Note 19. 

28. Restitution — Meaning of. See Note 2. 

Court of first instance. See Note 17. Restitution of property sold. See Note 13. 

1. Le^islatiTe changes. — Under the corresponding Section 583 of the Code of 
1882^ g p ractice had grown up which was not justified by the language of that Se ction 

Section 144 — Note 1 of restitution or otherwise) under a decree passed 

1. B. 683 of the Code of 1882 ran as follows : — in an appeal under this chapter desires to obtain 

*'Where a party entitled to any lienefit (by way execution of the 8ame,ho8hall apply to the Court 
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and the same has now been recast in sub-seotion (1) of this Section ** so os to bring it 
into closer conformity with that practice.*’® 

Sub-section (2), barring the institution of suits for relief claimable under this 
Section, is new. It compels litigants to have matters falling within the Section cleared 
up in proceedings under this Section only.® It necessarily implies the widest possible 
construction of sub-section (l).*^ 


2t Soope and object of the Seotiont — It is a cardinal principle of law that 
the acts of Courts should not be allowed to work injury on the suitors.^ In the leading 
English case of Bodger v. Comptoir lyEscomptn de Paris? Lord Cairns said : 

**On6 of the first and highest duties of all Courts is to take care that the act of the Court 
does no injury to the suitors and when the expression *the act of the Court* is used it doos not 
mean merely the act of the primary Court or of any intermediate Court of appeal but the act of 
the Court as a whole from the lowest Court which entertains jurisdiction over the matter to the 
highest Court which finally disposes of the case.'* 

The doctrine of restitution is based upon this principle® and contemplates a case 
where property has been received by the decree-holder under his decree and the decree 
is subsequently wholly or partially reversed or varied in other proceedings. In such 
a case the law raises an obligation on the party who received the benefit of the 
orronoous judgment to make restitution to the other party for what he had lost;** 
and this obligation, it is the duty of the Courts to en forces unless it is shown that 
restitution would bo clearly contrary to the real justice of the case.® 

Section 144 only embodies this doctrine of restitution and does not confer any 
new substantive rights wliicli a successful party did not possess under the general law.® 
It merely regulates the exercise of the rights and proscribes a convenient procedure 
therefor.^ 


The Section is a salutary provision of law enacted witli a view to shorten 
litigation and to afford speedy relief and should not, therefore, be narrowly construed.® 


which passed the decreeagainst which the appeal 
was preferred ; and such (Jourt shall proceed to 
exocuto tho decree passed in appeal, according to 
the rules hereinbefore proscribed for execution of 
decrees in suits.” 

2. See the Report of tho Select Commitlcx^. 

3 . (’19) AIR 1919 Bom 1 (10) : 43 Bom 433 (FB). 

4 . (’24) AIR 1924 Sind 101 (102) : 17 Sind L R 
73. (Thus, restitution is granted as against auc- 
tion-purchaser if his sale is not bona fide.) 

Note 2 

1 . (’71) 40 L J P C 1 (3), Rodger v. Compfcior 
D’Kscompte do Paris. 

(’22) AIR 1922 P 0 269 (271) ; 49 Ind App 351 : 
2 Pat 10 (P 0). 

(’29) AIR 1929 Nag 138 (138). 

•(’37) AIR 1937 Bom 173 (175). 

2. (’71) 40 L J P C 1 (3. 4). 

3 . (’.38) AIR 1938 Oal 654 (557). 

4 . 6 Peters, 17. Bank of United States v. Bank 
of Washington. (Followed in 23 Mad 306(310).) 

(’82) AIR 1982 All 289 (240). (Decree directing 
appointment of Receiver reversed in appeal — 
Party in possession before, can apply under this 
Section.) 

<’82) AIR 1982 Cal 29 (82) : 58 Cal 1070. 


(’33) AIR 1933 Lah 791 (792). (It is also incum- 
bent on the Courts to restore tho parties to 
status quo.) 

(1900) 23 Mad 306 (310). 

(’39) AIR 1939 All 66 (69) : I L R (1939) All 103. 
[See (’37) AIR 1937 Bom 101 (102): I L R (1937) 
Bom 150.)] 

[See aim (’33) AIR 1933, Lah 798 (800). 

5. (1900) 23 Mad 306 (310). (Very purpose of 
restitution is to redress injustice.) 

(’68) 9 Suth W R 402 (407) (FB). (Pet Pea- 
cock, C. J.) 

(’06) 33 Cal 927 (932, 933). 

(’72) 17 Suth W R 232 (233). 

(’03) 27 Mad 504 (507, 508). 

(’22) AIR 1922 Nag 82 (84) : 18 Nag L R 24. 

[See also (’37) AIR 1937 Mad 95 (96). 

6 . (’12) 16 Ind Cas 966 (966) (Cal). (It merely 
provides a more convenient procedure.) 

7 . (’98) 8 Mad L Jour 276 (277). 

(’21) AIR 1921 Lah 234 (235). 

(’28) AIR 1928 All 293 (294) : 50 All 767. 

8. (’12) 17 Ind Cas 121 (122, 123) (Cal). (Suit for 
possession decreed in first Court — Plaintiff taking 
forcible possession — Subsequent reversal of decree 
— • Application for restitution and mesne profits 
may ^ entertained.) 

(*29) AIR 1929 Cal 814 (815) : 57 Cal 226. 


Saotton IM 
Notes 1-2 
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In order that this Section may apply, three conditions seem necessary to be 
satisfied — 

(1) The restitution sought must be in respect of the decree which had been 
varied or reversed? 

(2) The party applying for restitution must be entitled to a benefit under a 

reversing decree?^ and 

(3) The relief claimed must bo properly consequential on the reversal or 

variation of the decree.^^ 

If these conditions are satisfied, the Court shall make an order for restitution. 

In the undermentioned caso^^ it was held by the Madras High Court that whore 
the lower Court orders court-fee to be paid by the defendant in a pauper suit and the 
order is reversed in appeal, the money paid as court-foe to the Government by the 
defendant under the lower Court's decree cannot bo dealt with by way of restitution 
under this Section. In giving reasons for this view, the High Court said as follows : 

“ Restitution seems to imply money paid by one party to the other or to the credit of the 
other and a restoration of that money with interest to the person entitled to it by the person to 
whom or to whose credit it was originally wrongly paid under orders of Court. In this case, the 
Government are the recipients of the money. 

But, at the same time, it was held that Section 161 might well apply to the 

case. 

Under the old Code a successful party in appeal was entitled to treat the 
appellate decree as containing a direction for restitution, which direction could be 
enforced in execution of that appellate decree. Such a right obtained by a party under 
the old Code is not defeated hy the introduction of this Section in the present Code, 
and he could still proceed to execute the appellate decroo so obtained by him.^® 

Section 144 is not made applicable to execution proceedings by Section 141 of 
the Code.^’* 


3. The decree must have been varied or reversed. — As has been soon 
already, this Section will apply only where a decree has boon varied or reversed. Where 
the original decree stands good as against a party no restitution can be had by him 
under this Section.^ 


(*18) AIR 1918 Pat 306 (307). (S. 47, 0. P. C., 
must be read with this Section and the word 
** parties” in this Section must be taken to include 
their representatives.) 

9. (’14) AIR 1914 Lah 9 (11) : 1914 Pun Re 
No. 10. 

(’80) AIR 1930 Lah 39 (40). (Execution sale and 
realisation of decree amount by decree-holder — 
No notice to executing Court under Sec. 52, 
Provincial Insolvency Act by the Olheial Receiver 
bcjfore realisation of decree amount — No refund, 
under this Section.) 

10 . (’09) 1 Ind Gas 744 (744): 31 All 864. (Auc- 
tion-purchascr in possession — D(K;ree in execu- 
tion of which he purchased sot aside — Suit for 
recovery of possession from auction-purchaser 
not barred.) 

(*85) 8 Mad 494 (495). (yl’s appeal against B dis- 
missed— R cannot claim restitution for the costs, 
etc., incurred.) 

(’94) 17 Mad 82 (84). 

11 . (’22) AIR 1922 All 465 (467) : 44 All 687. 


(Note the words of the Se^ction.) 

(’25) AIR 1925 Oudh 654 (656). 

(’36) AIR 1936 Mad 634 (635). 

12 . (’37) AIR 1937 Mad 178 (179). 

13. (’16) AIR 1916 Mad 1204 (1205). 

14 . (’15) AIR 1915 Gal 630 (531). 

Notes 

1 . (’23) AIR 1923 P C 167 (169) ; 50Ind App301 : 
46 Mad 895 (P C). 

(’12) 16 Ind Gas 945 (947) (Gal). (Decree of the 
trial Court revived by the order of the Judicial 
Committee.) 

(’65) 10 Moo Tnd App 203 (211, 212) (P G). 

(’02) 25 Mad 426 (428). 

(’24) AIR 1924 All 64 (65). (Decree must have 
been set aside in appeal or otherwise.) 

(’28) AIR 1923 Oudh 16 (17). (Order directing 
execution under a mistake reversed — Decree not 
affected — Sec. 144 does not apply.) 

(’36) AIR 1936 Lah 48 (49). 

(*37) AIR 1937 Nag 151 (152): ILK (1937) Nag 153. 
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The variation or reversal musti of course, have been by a Court of competent 
jurisdiction for otherwise there cannot bo a legal variation, or reversjil.^ 

Again, the Section wHl apply only where a decree is varied or reversed. It will 
not apply where an order (which is not a decree) is varied or reversed^’ though in such 
oases, the Court can order restitution under its inherent powers, on the analogy of 
Section 144.^ The Nagpur Judicial Commissioner’s Court has however held that the 
word “decree” in Section 144 covers an “order**.® The decision is clearly against the 
definition of the word “decree** in Section 2 (2) of the Code and further, the decisions 
cited by that Court in support of its view do not bear it out. The decision cannot 
therefore be accepted as sound. 


4. Modes of Yariation and reYersal. — Section 583 of the old Code allowed 
restitution only in cases whore the decree was reversed in appeal preferred under 
Chapters 41 and 42 of that Code, corresi)onding to Orders 41 and 42 of the present 
Code. It did not, therefore apply to variations and reversal otherwise than in appeal^ 
nor to a variation or reversal in appeal to the Privy Council.^ 


This Section contains no such restriction as to the manner in which a decree 


should bo varied or reversed and none can bo legitimately read into it, except, of 
course, that it should be in “accordance with law.*'^ The Section lias also been trans- 
ferred to the Chapter headed “Miscellaneous** from its position in the Chapter headed 
“Appeals from Original Decrees** under the old Code. The ofTcct of it is to extend its 
operation to all cases of reversals, howsoever the variation has been effected.'* 


2. (’98) 20 All 237 (239, 240). 

('37) AIR 1937 All 232 (234). 

3. (’22) AIR 1922 Mad 99 (99). (Order for rate- 
able distribution.) 

(’18) AIR 1918 Pat 52 (63) : 2 Pat L Jour 20G. 
(Order settin^^ aside execution sale.) 

(’19) AIR 1919 Mud 581 (581) : 41 Mad 4C7. 
(Do.) 

(’17) AIR 1917 Pat 495 (496) : 2 Put L Jour 361. 
(Do.) 

(’14) AIR 1914 Cal 692 (692). (Do.) 

(’24) AIR 1924 Rang 181 (181) ; 1 Rang 770. 
(Order removing receiver.) 

(’35) AIR 1935 Mad 783(783). (V.ariatioii of order 
in appeal under S. 76, Provincial Insolvency Act.) 
(’35) AIR 1935 All 126 (127). 

4. (’17) AIR 1917 Pat 495 (496) : 2 Pat L Jour 
361. (Section docs not apply when an order 
setting aside sale is reversed.) 

f’38) AIR 1933 Mad 888 (888). (Decree against a 
dead man a nullity — Money recovered — Thero 
being no decree Court has inherent power to 
order restitution.) 

(’23) AIR 1923 All 894 (396) : 45 All 369. 

(’96) 1896 Pun Re No. 49. (Order as to costs 
reversed in appeal — Restitution on general 
principles.) 

(’18) AIR 1918 Pat 62 (53) : 2 Pat L Jour 206. 
(’14) AIR 1914 Cal 692 (692). (Setting aside of 
auction sale.) 

(’19) AIR 1919 Mad 681 (581) : 41 Mad 467. 
(Order refusing to sot aside sale » Reversal of — 
No restitution under 8. 144.) 

(*S6) AIR 1985 Mad 788 (788). 

(’88) AIR 1988 Lah 888 (884). 


[Sc(? also (’32) AIR 1932 Bom 96 (98). (Section 
construed libi^rally.) ] 

Sec also Note 34. 

5. (’24) AIR 1924 Nag 258 (261): 20 Nag LR93. 
[See also (’06) 9 Ondh Gas 101 (103). 

(*38) AIR 1938 Lah 4.56 (456). (Order passed 
on appeal sf^ttiiig aside the sale of a judgment- 
debtor’s i)roperty — Application for restitution 
on such order being passed falls under S. 144.)] 


Note 4 

1. (’09) 1 Xnd Gas 744 (744) ; 31 All 364. 

’98) 20 All 139 (142). 

;’89) 1889 All WN 163 (164). 

;’06) 28 All 665 (667). (Gawe of review.) 

[See (’06) 27 All 485 (487). (Application for 
restitution on amendment of decree treated as 
.application under S. 244 (8. 47 of 1908 Code). 
(’02) 1902 Pun Ke, No. 76. (In this case order 
for restitution made on the supersession of the 
decree by decree in another suit was treated as 
falling under S. 244 (S. 47 of the Code of 1908).] 

2. (’98) 20 All 139 (142). 

3. (’19) AIR 1919 Sind 79 (79): 13 Sind L R153. 
[’22) AIR 1922 Mad 70 (71). 

4. (’22) AIR 1922 Mad 70 (71). 

[’33) 1933 Mad W N G41 (642). (Section is not 
conCned to cases where restitution is claimed on 
the reversal of thedeerwinfirstor second appeal.) 
(’17) AIR 1917 Mad 293 (293) : 40 Mad 299. 

(’19) AIR 1919 Bom 1 (10): 43 Bom 433 (FB). 
(Reversal in second appeal.) 

(’26) AIR 1926 L.ah 488 (488) : 7 Lah 232. (Re- 
versal by Privy Council.) 

(’19) AIR 1919 Bom 175 (176) : 43 Bom 235. (Ex 
parte decree set aside.) 


Section 1« 
Notes 3-i 
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But, there is a conflict of decisions as to 'whether this Section applies to cases 
where the variation of the decree or its reversal is in consequence of a decree in a 
separate suit. The High Courts of Allahabad^ and Bombay^ have held that this 
Section only applies where the decree is reversed or varied in appeal, revision or 
review and does not apply where the reversal or variation is consequent on a decree 
in a separate suit. The Calcutta^ and Patna^ High Courts have also held that this 
Section only applies where the decree is reversed or varied in appeal, revision or 
review. The Nagpur High Court also seems to bo of the same view.® But the Madras 
High Court has held that even where the variation or reversal is the result of a decree 
in a separate suit, this Section will apply.'® 

The variation or reversal of a decree contemplated by this Section is that made 
either by the Court itself or by a superior Court interfering in appeal or revision or 
possibly by a decree in separate suit. This Section does not apply to the case of a 
variation or reversiil of a decree under a private compromise entered into between the 
parties, whether out of Court or in the course of an execution proceeding.'^ See also 
the undermentioned case.'® 

8. Effect of Betting aside ex parte decree and passing the same decree on 
the merits. — Where an ex parte decree is set aside the defendant is ipso facto 
entitled to the restitution of any property which has passed to the decree-holder in 
execution of such decree.' Where an ex parte decree is set aside on the application of 
the defendant and a sale in execution thereof is also set aside consequent on the setting 
aside of the decree, the sale cannot be revived on the passing of the same decree on the 


(*35) AIR 1936 Mad 476 (477). (Restitution can 
bo applied for even where a decree ia reversed by 
a compromise decree of the Appellate Court — 
1933 Mad W N 641, Followed.) 

(’31) AIR 1931 Cal 42 (44). (Per Guha, J.) 

[See hIso (’20) AIR 1920 Bom 12 (12): 57 Ind 
Gas 125 (125) : 44 Bom 702. (£x parte decree 
set aside.)] 

iBut tee (’15) AIR 1915 All 434 (485) *. 37,A11 
567. (Where it was hold that the course pres- 
cribed by O. 45 R, 16 must Ije followed.) 

5 . (’37) AIR 1937 All 232 (234). (Words ‘*Court 
of first instance” contemplate variation or 
reversal of decree by superior Court in appeal, 
revision or review — Section does not apply 
where decree is varied or affected by decision of 
a Court in another suit.) 

(’23) AIR 1923 All 394 (395) : 46 All 369 (FB), 

6. (’37) AIR 1937 Bom 173 (174). (The reversal or 
variation must be in the same proceedings bet- 
ween the parties — It may be as the result of a 
successful appeal or an application for review or 
in any other manner provided by the Code.) 

7 . (’29) AIR 1929 Cal 814 (815) : 57 Cal 226. 

(’31) AIR 1931 Cal 14 (15). 

(’31) AIR 1931 Cal 42 (43). (Per Mukerji, J.). 

8. (’16) AIR 1916 Pat 299 (300) : 1 Pat L Jour 
43. 

(’33) AIR 1933 Pat 564 (565). 

(’30) AIR 1930 Pat 280 (281) : 9 Pat 685. 

[See also (’38) AIR 1938 Pat 447(448). (Section 
144 is intended to be confined to cases in which 
the decree of a trial Court has been varied or 
reversed by some superior Court or by reason of 
some order passed by a superior Court. In other 
cases the order for restitution comes under S. 151 


of the Code and is not appealable. Hence 
where a third party claimant establishes title 
to the property which had l)een sold in execu- 
tion, the order of the Court directing the decree- 
holder to restore the purchase money to the 
auction-purchaser comes under S. 151 and is 
therefore not appealable.)] 

9. [See (’37) AIR 1937 Nag 151 (152) ; I L R 
(1937) Nag 153.] 

10. (’17) AIR 1917 Mad 293 (293) ; 40 Mad 299. 

(’33) 1933 Mad W N 641 (642). (Compromise 

decree in separate suit.) 

11 . (’33) AIR 1933 All 743 (744), 

12 . (’37) AIR 1937 All 481 (489) : I L R (1937) 
All 628. (Suit to recover back money paid under 
decree— Test is whether original decree or judg- 
ment is reversed or superseded— Decrees not 
appealed against cannot be deemed to be super- 
seded by order of Privy Council or decree of 
Appellate Court unless rights and liabilities of 
parties are expressly dealt with — Order or decree 
dealing with facts of particular case, cannot 
supersede other decrees obtained, though no 
such decrees could be pa.ssed, if decision said to 
supersede earlier decrees had been given before 
decision of such suits — 3 Cal. 30, held overruled 
by AIR 1923 P C 167.) 

Note 5 

1 . (’07) 6 Cal L Jour 92 (94). 

(’37) AIR 1937 Mad 150 (151). (In such cases, 
there is no variation or reversal of the decree, 
strictly speaking, within the meaning of S. 144; 
but the Court has inherent power to order res* 
titution.) 
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merits.^ As to the effect of the subsequent passing of the same decree, where the sale 
has not been set aside before the passing of such decree, see Note 20, infra* 

6. Effect of reversal of main decree on dependent decrees. — It is a 

general rule of law that upon a reversal of a judgment, order or decree, all connected 
or dependent judgments or orders fall with it.^ 

Illustrations 

1. A obtains a •preliminary decree for partition against B, Pending appeal by B therefrom, A 
obtains a final decree, executes it and recovers money from B, The preliminary decree is then set 
aside by the Appellate Court. B is entitled to claim restitution from A of the amount recovered from 
him. The reason is that no effect remains in the final decree after the reversal of the preliminary 
decree.^ 

2. A obtains a decree for enhanced rent against B. Pending appeal by B therefrjin, A files 
another suit against B for enhanced rent for another period and obtains a decToe conditional on the 
first decree being confirmed in appeal^ and recovers money from B in execution of that dccioo. The 
first decree is subsequently reversed on appeal. Held^ that B is entitled to claim restitution from A 
of the money recovered from him under the second decree, as it was made conditional on the confir- 
mation of the first decree and became infructuous on its Ixjing reversed in appeal.^ 


7. Who may apply for restitution. — In order to ontitlo a person to apply 
under this Section two conditions must be satisfied — 

(1) He must he a party to the decree varied or reversed^^ and 

(2) He must have become entitled to any benefit by way of restitution or other- 

wise” under the reversing decree.^ But it is not necessary that the decree by 
which the original decree is reversed or varied should declare the party’s right 
to restitution. Where the effect of the decree of the Appellate Court is to reverse 
that of the lower Court, the party against whom the lower Court’s erroneous 
decree has been enforced and who has lost possession of the property is entitled 
to apply for restitution under this Section irrespective of the question whether 
or not the appellate deciee declares the party's right to the proi)erty.*’* 


2 . (’09) 3 Ind Cas 30 (31) (Cal). 

Note 6 

1 . (’17) AIR 1917 Cal 188 (191). (Specially judg- 
ments subsequently entered and dci)cndcnt there- 
upon.) 

(’33) AIR 1933 Pat 209 (209). (Application for 
execution of transferred decree— Execution dis- 
missed and certificate of non- satisfaction sent to 
transferor Court — Execution allowed to proceed 
on appeal — On reversal the certificate of non- 
satisfaction also falls to the ground.) 

(’13) 21 Ind Cas 610 (512) (Cal). 

(*13) 19 Ind Cas G30 (032) (Cal). 

2 . (’18) AIR 1918 Cal 467 (467). (Following 21 
Ind Cas 610 (Cal).) 

(*31) AIR 1931 All 655 (656). (Decree varied by 
the Appellate Court.) 

[See also (’38) AIR 1938 All 364 (366) : I L R 
(1938) All 494. (A obtained a preliminary decree 
for foreclosure against B. Subsequently A ap- 
plied for amendment of the preliminary decree 
and the application was allowed and the decree 
amended. B thereupon applied in revision to 
High Court and the amendment was set aside 
in revision. In the meanwhile A obtained a 
final decree for foreclosure on the basis of the 
amended decree and obtained possession of the 
properties in execution. Held that B was en« 


titled to rastitution of the property taken in 
excess of the original preliminary decree as the- 
final decree would automatically conform with 
the preliminary dccreeusamendcdiii revision.)! 

3. (’80) 5 Cal 589 (592). 

Note? 

1. (’93) 3 Mad L Jour 258 (259). 

(’19) AIR 1919 Cal 603 (504). 

(’29) AIR 1929 Lah 667 (658). (An objector under 
O. 21')R. 68 deemed a party to suit.) 

(’37) AIR 1937 Bora 101 (103): I L R (1937) Bom 
150. 

2 . (’02) 26 Mad 426 (428). (Decree of reversal in 
appeal, limited to the interests of the appealing 
defendant alone— Non-appealing defendant can- 
not claim restitution.) 

(’94) 17 Mad 82 (84, 85). (Appeal not in favour of 
party — No restitution can be had.) 

(’80) AIR 1930 Lah 352 (363). 

(’25) AIR 1926 Rang 216 (216) : 3 Rang 261. 

(»86) 8 All 645 (548). 

(’37) AIR 1937 Bom 101 (103) : I L R (1937^ 
Bom 160. 

3. (’35) AIR 1935 Mad 476 (477). (Reversal of decree 
in appeal— Party losing possession by first deci- 
sion can apply for restitution.) 

(’37) AIR 1987 Bom 101 (108): I L R (1937) Bom 
150. 


S 60 tlonl<» 
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8« Persons not actually parties. — It follows from what has been said in 
Note 7 above that the party claiming restitution need not have been a party to the 
appeal in which the decree was varied or reversed^ but must have been a party to the 
original decree so varied or reversed.- The appellate decree must also have been in 
effect and substance in favour of such a person.^ 

Illustratiofi 

A decree is passed in favour of X against B and G based on a ground common to all 
the defendants,^ A appeals without impleading B and C as parties and the decree is reversed under 

0. 41 B. 4 in favour of all the defendants. B and C, though no parties to the appeal ^ can claim 
restitution under this Section of the property that had been taken from them in execution of the 
decree which was reversed.^ 

The Allahabad High Court has, however, expressed a view that the word 
“party” in Section 144 is not used in the sense of “imrty to the suit** but means party to 
the application,^ The reasoning behind the observations is not quite clear and seems 
to be against the wording of the Section. 

The word “party” will include his representative, whether by devolution or 
assignment, and the representative can therefore claim restitution under this Section.^ 
Thus, where a plaintiff dies and the suit abates, and the defendant recovers the costs 
from the representative of the plaintiff who thereafter applies and gets the abatement 
set aside, the representative can apply under this Section for return of the costs paid by 
him.® Similarly, the transferee of the appellate decree is entitled to apply under this 
Section for restitution of what his transferor was entitled to claim.** 


9. Party not in posseSBion. — A party is not entitled under this Section to 
the restitution of property which was not in his possession before suit but was in the 
possession of the opposite party and which therefore could not have been taken out of 
his possession under any decree of Court. ^ \Vl\ore, however, the property in dispute 
is placed in the hands of the Receiver, the latter’s possession will be on behalf of the 
rightful owner as ultimately found by the Court. Such owner, therefore, is entitled to 
the benefit of the Section as soon as his title is established.^ 


10. Rl^ht of auotion.puFohaser to apply for restitution. — An auction 
sale may be set aside — 

(1) under certain circumstances' when the decree in execution of which the sale 

is held is set aside, or 

(2) in other proceedings such as those under Order 21 Rules 72, 90 of the Code. 


Note 8 

1. (’08) 12 Cal W N G42 (G43). 

(’37) AIR 1937 Bom 101(103):ILR (1997) Bom 150. 

2. (’93) 3 Mad L Jour 258 (259). 

(’19) AIR 1919 Cal 503 (504). 

3. (’08) 18 Mad L Jour 39 (41). 

(’08) 12 Cal W N 042 (643). 

(’94) 4 Mad L Jour 1 (2), 

(’37) AIR 1937 Bom 173 (174). 

4. See 0. 41 R. 4, 0. P. C. 

5. (1900) 24 Mad 341 (344). 

(’27) AIR 1927 All 182 (183). 

[See also (’37) AIR 1937 Bom 101 (103, 104) : 
ILR (1937) Bom 150. (Decree with costs against 
A, B and C — Decree for costs executed against 
A — Appeal by B and 0 — A not party — Decree 
reversed — A is entitled to restitution.) 

6. (’22) AIR 1922 All 238 (238) : 44 All 555. 

7. (’18) AIR 1918 Pat 306 (307). 


(’32) AIR 1932 All 239 (240). (Son entitled to 
represent his de(»3ascd father.) 

(’24) AIR 1924 Sind 101,(102) : 17 Sind L R 73. 

8. (’22) AIR 1922 Mad 70 (71). 

9. (’06) 33 Cal 857 (860). 

(’18) AIR 1918 Pat 806 (807). 

Note 9 

1. (’24) AIR 1924 Cal 769 (771) : 51 Cal 324. 

(’32) AIR 1982 Pat 817 (318) : 11 Pat 658. (Fol- 

lowing AIR 1924 Cal 769.) 

[See al.so (’12) 16 Ind Cas 966 (966) (Cal). 

(’21) AIR 1921 Lah 234 (235). 

(’81) AIR 1931 Mad 81 (82).] 

2. (’28) AIR 1928 Pat 260 (262, 263) : 7 Pat 819. 
(’31) AIR 1931 Bang 21 (22, 28). (Case of property 

in Court deposit.) 

Note 10 

1. For those circumstances, see Note 18. 
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In either case the auction.purcbaser is entitled to a return of the purchase price 
less the mesne profits he has enjoyed. In fact where an auction sale is set aside it is 
incumbent upon the Court to order that the recovery of possession by the judgment- 
debtor is made conditional on his paying up to the purchaser the purchase-money.’ 

Where, however, no such conditional order is passed, can the auction-purchaser 
apply under this Section for the return of the purchase-money? It has been held that 
lie cannot. The reason is that he is neither a 'party to the decree varied or reversed 
nor is he a person entitled to any benefit under the reversing decree.’ 

He may, of course, sue the judgment-debtor for a refund of his purchase- 
money.^ 

11. Against whom Featitutlon oan be granted. — Under Section 583 of the 

Code of 1882 an appellate decree reversing a decree of the lower Court had to contain, 
or was deemed to contain, a direction for restitution in favour of the successful 
appellant, who had, in order to claim restitution, to execute the appellate decree. This, 
of course, could not be done against a person who was not a party to the appellate 
decree. 

It was therefore held that the transferee of a decree reversed in appeal, or other 
person who was not a party to the appeal, could not be proceeded against under the 
Section.^ 

There is no such restriction under the present Section. A right to claim 
restitution may now be enforced against a party or his representative or assignee even 
if he is not a party to the appeal,’ A mortgages to G certain property and then sues J5, 


Z. (*14) AIR 1914 Cal 718 (719). (Order is made 
under the inherent powers of the Court.) 

(’24) AIR 1924 All 273 (273, 274). 

(’22) AIR 1922 PC 269 (271) : 49 lud App 351 : 2 
Pat 10 (PC). 

(’17) AIR 1917 Pat 55 (57). 

[See (’38) AIR 1938 Pat 447 (449). (Decree in 
favour of third party that the property sold in 
auction really belonged to him and not to the 
judgment-debtor — Auction-purchaser's remedy 
to get back his purchase-money is only by get- 
ting the sale set aside under 0. 21 R. 91 and 
applying under 0. 21 R. 93; without getting 
sale set aside there is no independent right to 
obtain refund under inherent powers of Court.) 

3 . (’22) AIR 1922 Mad 228 (229. 230). (Nor can 
he invoke the aid of S. 151, C. P. C.) 

(’25) AIR 1925 Rang 215 (216) : 3 Rang 251. 

4 . (’13) 18 Ind Cas 381 (382). (Bom). 

Note 11 

1 . (’01) 5 Cal WN 426 (428). (Assignee of decree.) 

(’98) 20 All 139 (143). (Do.) 

(’97) 19 All 136 (139). (Do.) 

(’02) 24 All 288 (291). (Do.) 

1*17) AIR 1917 Mad 298 (293) : 33 Ind Cas 739 
(740) : 40 Mad 299. (Where ho is a party to the 
reversing decree, he will of course be bound to 
make restitution.) 

(’86) 7 All 681 (687). 

('05)8 Oudh Cas 115 (116). 

- 2 . (’16) AIR 1916 Mad 745 (746): 17 Ind Cas 420 
(422) : 88 Mad 86. 


(’32) AIR 1932 Lah 527 (528, 529). (The repre- 
sentative can therefore also move the Court to 
ascertain the amount of restitution payable by 
him.) 

(’30) AIR 1930 Mad 787 (788) : 53 Mad 796. 
(A decree- holder attaching another decree is 
representative of the decree- holder under attached 
decree.) 

(’24) AIR 1924 Sind 101 (102) : 17 Sind L R 73. 
(Restitution granted against auction-purchaser 
whose sale was not bona fide.) 

(’18) AIR 1918 Mad 673 (674). 

(’20) AIR 1920 Cal 550 (651, 552). 

(’17) AIR 1917 Mad 293 (294) : 40 Mad 299. 

(’.38) AIR 1938 Oudh 169 (170) : 14 Luck 106. 
(’Parties’ in S. 144 must be taken to include 
their representatives and further representative 
does not mean only a party’s legal represen- 
tative but means his reprosentativo-in-interest 
judgment creditor of party attaching and with 
drawing laltor’s money lying in Court is his 
representative and can be ordered to refund.) 

(’35) AIR 1935 All 65 (66). (Restitution can be 
claimed against tenant deriving title from oppo- 
site party.) 

(’37) AIR 1937 Mad 95 (96). (A suing B for pos- 
session — Receiver appointed — Profits pending 
suit deposited in Court — A claiming those pro- 
fits — Trial Court refusing A’s claim— A appeal- 
ing — C obtaining decree during pendency of A’s 
appeal attaching profits lying in Court in B’s 
name — A's title established on appeal — A’s 
claim for restitution against C is valid.) 

3CPC. 72. 


Saotloii 141 
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Beotloit 141 who is in possession thereof, in ejectment, and obtains a de(see and gets delivery of 
lOtM 11-18 possession in execution. Fending appeal by £, 0 sues on his mortgage, obtains a decree 
and purchases the property in execution of his decree and obtains possession. A* a decree 
is reversed in appeal. Held, B can claim restitution from C of the property taken from 
him. The reason is that C is a representative of A and cannot be in a better position 
than A? 

Where the liability to make restitution is a joint one, a claim against some only 
of the persons liable in the absence of the others is not sustainable.^ 

Bestitution can be ordered under this Section only against a party ^ho has^ 
benefited under the reversed decree.^ Thus, suppose that in a suit for possession A 
obtains a decree against B and his usufructuary mortgagees. The decree being reversed 
on appeal B is given possession instead of the mortgagees. Here the mortgagees cannot 
claim the mortgaged property from B by way of restitution. The reason is that B was- 
given possession of the property not under the reversed decree of the lower Court but 
under the reversing decree of the Appellate Gourt.^ 

12. Transferee of a decree. — See Note 11 above. 


13. Auction- purchaser. — The question whether restitution can be claimed 
against an auction-purchaser on the reversal of the decree in execution of which the 
sale took place, depends upon the question whether he is a bona fide purchaser. By the 
phrase **bona fide purchaser*' the Courts imply the test of knowledge of the pending 
proceedings to set aside the decree, and opportunity to defend his own interests in those 
proceedings.^ 

In the case of bona fide purchasers the rule is that the sale will be upheld 
notwithstanding the reversal of the decree,^ because otherwise there will be less 
inducement to intending purchasers to buy at an execution sale, and consequently less 
chance* of property fetching proper value at such sales.^ Another reason is that a 
purchaser cannot bo expected to go behind the judgment to inquire into the 
irregularities in the suit,'* 


[But tee (’32) AIR 1982 Rang 148 (150) : 10 
Rang 480. 

(’30) AIR 1930 All 415 (416). (Vendee from 
party — Held not to fall under the Section.)] 

3. (’23) AIR 1923 Pat 371 (373) ; 2 Pat 277. 

(’82) AIR 1932 Lah 527 (528, 529). 

. (’29) AIR 1929 Gal 590 (591). (Analogous case of 
lease.) 

4. Comvare (’21) AIR 1921 Pat 350 (351). 

(*17) AIR 1917 All 117 (118). (Oo-plaintiff— No 
decree in his favour — No restitution against 
him.) 

3. (’86) AIR 1936 Mad 684 (635). 

6. (’36) AIR 1936 Mad 684 (685). 

Note 13 

1. (’24) AIR 1924 Sind 101 (103) : 17 Sind LR 73. 
[But see (’17) AIR 1917 Mad 250 (258, 254). 

(Where the test applied is the knowledge of and 
participation by the purchaser in the frauds 
or irregularities committed by the decree- 
holder.)] 

2. (’87) AIR 1937 Mad 694 (695). 

[See (’38) AIR 1938 Nag 625 (526).] 

3. (’13) 21 lud Gas 570 (572) : 16 Oudh Gas 225. 
(The Gourt must have jurisdiction to sell the 
property.) 


(’12) 14 Ind Gas 836 (686) (Mad). (Following lo 
All 166 (P G)..) 

(1900) 22 All 168 (176, 179, 181). 

(’26) AIR 1926 All 35 (35, 86): 48 All 94. (Amend- 
ment of decree.) 

(’99) 26 Gal 734 (787). (No distinction between 
case of sale under money decree and that of sale 
under mortgage decree.) 

(’ll) 38 Cal 622 (627). 

(’25) AIR 1925 Lah 176 (177). 

(’08) 27 Mad 98 (100, 101). (Hut in the case of 
decree-holders purchasers the rule is otherwise.) 

(’17) AIR 1917 Mad 250 (253). 

(’26) AIR 1926 Mad 78 (80, 81) : 48 Mad 767. 
(Principle should not be extended to defendant 
or a party to the suit.) 

(’05) 29 Bom 435 (448) (P B). (Pendency of appeal 
immaterial to the applicability of this principle.) 

(’16) AIR 1916 All 159 (160) : 88 All 240. 

(’10) 12 Cal L Jour 357 (367). 

(’85) 11 Gal 862 (365). 

4. (1900) 22 All 877 (379). 

(’15) AIR 1915 Gal 208 (206). 

(’88) 10 All 166 (172) (P C). 

[See (’28) AIR 1928 Gal 588 (550). (Oase of a 
decree obtained by fraud.) 
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This, however, does not mean that an execution sale cannot be set aside on other 
grounds such as want of jurisdiction to sell the property,*^ fraud,® want of saleable 
interest in the judgment-debtor^ and, the sale being affected by the doctrine of lie 
pendens,^ etc. In such cases restitution can be ordered against the auction. purchaser® 
under the inherent powers of the Court.^® 

The reason of tho rule upholding an execution sale in favour of a bona fide 
purchaser disappears where the decree-holder is himself the purchaser, and has notice 
of all the proceedings in the suit. The rule itself consequently becomes inapplicable in 
accordance with the maxim cessante ratione legis, cessat et ipsa lex}^ Tho decree-holder 
purchaser will therefore be bound, on the reversal of the decree, to make restitution to 
the person entitled thereto.^^ An assignee from such purchaser will bo in r.o better 
position than his assignor though he is a bona fide purchaser from the docree-hoHor,^® 
unless the reversal of tho decree has been obtained fraudulently by the decree-holder 
himself after the assignment.^'* 

In the principles enunciated above there is no distinction between tho auction- 
purchaser at a sale in execution of a money decree and that in execution of a mortgage 
decree. 

The above discussion relates to cases where the decree of tho first Court is 
reversed subsequently. Whore the decree is modified the sale need not necessarily bo 
set aside even in cases where the decree-holder is the purchaser. See Note 20 infra. 

14. Surety — Restitution against. — Section 144 applies only to the parties 
or the representatives of the original parties, and does not apply to sureties as against 
whom, therefore, no restitution can be claimed under this Section.^ 


IS. Third persons — Restitution against. — This Section does not apply to 
third persons who are neither parties nor their representatives.^ 


5. (’13) 41 Cal 500 (590, 600) : 41 Tnd App 88 
(P 0). (Sale can bo set aside where it is of pro- 
perty not attached.) 

[But see (’97) 21 Bom 463 (464). (Sale in execu- 
tion of Balisfled decree — Not void on that 
ground — 13 Ind App 106 (PC), Followed.) 

(■88) 15 Cal 557(563). (13 Ind App 106 (PC), Foil.] 

6 . (’10) 6 Ind Cas 890 (395) (Cal). 

7. (’24) AIR 1924 All 273 (274). 

8. (’01) 23 All 60 (05, 66). (But see the obiter 
dictum in 21 Ind Cas 570 (Oudh).) 

(’08) 27 Bom 266 (270). 

(’06) 28 All 337 (339). (The decision however docs 
not refer to tho doctrine of hs pendens.) 

(’18) AIR 1918 Cal 229 (230). 

(’31) AIR 1931 All 655 (656). (Remedy under Sec- 
tion 144 is iudepeudeut of remedy under 0. 21, 
R. 90.) 

9. (’87) AIR 1937 Mad 694 (695). (Property sold 
on a wrong date.) 

10. (’87) AIR 1987 Mad 694 (695). 

11. “When tho reason for any law ceases so does 
the law itself ” 

12. (’04) 81 Cal 499 (501, 502). 

(■97) 1897 All W N 28 (29). 

(’82) 5 Mad 106 (106, 107). 

(’78) 10 Bom 11 0 R 297 (298). 

(’16) AIR 1916 Mad 706 (707). 

(1900) 27 Cal 810 (814). 

(’88) 10 All 166 (172) : IS Ind App 12 (P C). 


(’16) AIR 1916 Pat 299 (800) : 1 Pat L Jour 48. 
[6’cc also (’10) 14 Cnl W N 182 (182, 183). (De- 
cree set aside under S. 108 C. P. C. (old Code) 
— It civnnot be taken to be revived byany subse- 
quent proceedings and the proceedings under 
it arc conscKiuently invalid.) 

(’07) 6 Cal Ij Jour 102 (104).] 

13. (’20) AIR 1920 Cal 550 (551, 552). (Decree- 
holder settling property with a tenant — Tenant 
held liable fur rektitution.) 

(’16)AIR 1916 Cal 710(711): 22 Cal L Jour 412 (414). 
[See also (’15) AIR 1915 Cal 363 (364).] 

[See however (’03) 18 Mad L Jour 231 (286). 
(’90) .30 Mad 295 ^297).] 

14. (’25) AIR 1925 Cal 1074 (1076). (Decree- 
holder entering into compromise with the judg- 
ment-debtor behind the back of the assignee.) 
[See also (’24) AIR 1924 Sind 101 (103, 104) : 

17 Sind L R 73.] 

15. (’99) 26 Cal 734 (737). 

Note 14 

1. (’19) AIR 1919 P C 55 (58) : 42 All 158 : 46 
Ind App 228 (P C). 

(’98) 1898 Bom P J 830. 

(’88) AIR 1988 Nag 101 (102): ILR (1938) Nag 364. 
Note IS 

1. (’19) AIR 1919 P 0 05 (68) : 42 All 168 : 46 
Ind App 228 (PC). (Such as sureties.) 

(’82) AIR 1932 Cal 29 (84) : 68 Cal 1070. 

(’13) 21 Ind Cas 670 (672) : 16 Oudh Cas 220. 


Seotion IM 
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144 16 . Trastee. — Where a trustee of a temple obtains a decree and in execution 

Holes 16-18 thereof recovers money and hands it over to the temple and then the decree is reversed 
in appeal, restitution can be had only against the temple and not against the trustee 
personally} 

17. What Court can tfrant restitution. — Section 583 of the old Code 
required that the person entitled to restitution “shall apply to the Court which passed 
the decree against which the appeal was preferred*' Thus, where a first Appellate 
Court reverses a decree of the original Court, which reversal is again set aside by the 
second Appellate Court, it was held that the application should be made to the first 
Appellate Court against whose decree the second appeal was preferred and not to the 
original Court.^ 

Under the present Section, the application should be made in all cases to “the 
Court of first instance." It is only the Court which executes the decree that has 
jurisdiction to order restitution to the parties.* 

Where the Court of first instance loses its territorial jurisdiction or ceases to 
exist, the Court which gets such jurisdiction will be “the Court of first instance."® 

Where a decree is transferred for execution to another Court, the latter Court 
can exercise the same powers as the Court of first instance.^ 

The jurisdiction of the Court of first instance is not ousted by the fact that the 
value of the subject-matter of the restitution exceeds the limits of its pecuniary 
jurisdiction,® nor by the fact that after its decree has been set aside, the case has been 
transferred for re-hearing to another Court.® 


18. Extent of power to grant restitution. Before the passing of the Code 
of 1908, there was no legislative expression as to the extent of the ix)wer of the Court 
to make restitution. This Section now specifies that the power extends to “cause such 
restitution to be made as will, so far as may be, place the parties in the position which 
they would have occupied but for such a decree as has been varied or reversed." The 


('32) AIR 1932 Bom 326 (327). (Nominee of 
decree-holder.) 

(*37) AIR 1937 Lah 169 (170). (Section 144 only 
permits restitution *as far as may be' and does 
not justify restitution when rights of third par- 
ties intervene. Where after reversal of a decree 
the attachment of certain money was removed 
and the judgment-debtor paid the money to A 
and subsequently there was a second decree after 
remand in decree-holder’s favour: Ueld^ A could 
not be made to restore money paid to him.) 

[See also (’30) AIR 1930 All 415 (416).] 

Note 16 

1. (’04) 14 Mad L Jour 377 (378). 

Note 17 

1. (’01) 5 Cal W N 287 (289). 

(But the practice was otherwise. See notes on 
S. 37.) 

2. (’27) AIR 1927 Mad 898 (809). 

(’22) AIR 1922 All 71 (72) : 44 All 283. (Kjoct- 
ment decree of Revenue Court reversed by Dis- 
trict Judge and confirmed by High Court. 
Revenue Court is tho*'Court of first instance.”) 
(’31) AIR 1931 Rang 21 (23). (”Court of first 
instance” means Court which did the act which 
turned out to be wrong.) 

(’28) AIR 1928 Pat 502 (504). 


(’38) AIR 1938 Cal 554 (556). (Decree passed by 
Court A — Purchase of judgment-debtor’s pro- 
perty by decree-holder in execution at /I— Sale 
set aside — Decree transferred to Court B — 
Appeal again.st order setting aside sale allowed— 
Meanwhile decree executed in Court B — Ap- 
plication by judgment-debtor for restitution in 
Court B — Court B cannot grant restitution 
as it is not Court of first instance.) 

(’37) AIR 1937 All 515 (523, 524) : I L R (1987) 
All 670. (Application for restitution by person 
who is successful in appeal to Privy Council — 
Applicant should only approach Court of first 
instance and need not apply to High Court under 
0. 45 R. 15.) 

[Sec (’21) AIR 1921 All 241 (241).)] 

3. (’26) AIR 1926 Mad 813(814). (“Court of first 
instance” must be interpreted on principles laid 
down in S. 37 (b), C. P. C.) 

(’21) AIR 1921 Mad 103 (104). (Ceases to exist.) 
(’37) AIR 1937 All 515 (520): ILR(1987) A11670. 

4. (’13) 20 Ind Cas 540 (541) : 7 Sind L R 19. 
(The transferee Court has under S. 42 the same 
powers as the transferor Court.) 

5. (’89) 13 Bom 485 (488). (8 Bom 31, Followed.) 
[Compare (’02) 1902 Pun Re No. 29, page 114.] 

6. (’20) AIR 1920 Bom 12 (12) : 44 Bom 702. 
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Courts ought not to adopt a narrow construction so as to restrict the application of 
this salutary provision of law which has been enacted with a view to shorten litigation, 
and afiford speedy relief.^ In L. Guran Ditta v. T. J?. Ditta^ their Lordships of the 
Privy Council observed as follows ; 

“ The duty of the Court when awarding restitution under Section 144 of the Code is 
imperative. It shall place the applicant in the position in which he would have been if the order 
had not been made : and for this purpose the Court is armed with powers (the *inay' is 
empowering, not discretionary) as to mesne profits, interest and so forth.” 

19. *'Shall cause restitution to be made.*’ — The Section is mandatory.^ 
The Court has no discretion to grant restitution or not, in matters falling within the 
terms of the Section.^ It is the legal effect of a decree of reversal that a party against 
whom the decree reversed was given is to have restitution of all that he had been 
deprived of under it.* It is not necessary that the reversing decree should contain any 
direction or provision for restitution.^ 

But in cases not falling within the terms of the Section restitution is not a 
matter of right but depends upon the discretion of the Court and will be ordered only 
when the justice of the case demands it.® 


20. ‘‘Place the parties in the position which they would have occupied 
but for such decree as has been varied or reversed.’* — The object of restitution is 
to restore the status quo ante between the parties.^ Under the old Code the power of 


on the same not being paid, the suit was dis- 
missed.) 

(’26) AIB 1926 Bang 126 (126). (Decrco modified 


Note 18 

1 . (’12) 17 Ind Cas 121 (122) (Cal). 

2. (’35) AIB 1935 V C 12 (13) (I’C). 

Note 19 

1. (’26) AIB 1926 Lah 685 (687). 

(’18) AIB 1918 Mad 673 (674). (Section gives no 
discretion to Court.) 

(’17) .\IB 1917 Mad 250 (254). 

(’22) AIB 1922 V C 269 (271) : 2 Pat 10 : 49 Ind 
App 351 (PC). 

(’74) 22 Suth W B 434 (436). 

(’35) AIB 1935 1* 0 12 (13) (PC). 

(’35) AIB 1935 All 65 (66). 

[S«e (dso (’28) AIB 1928 Oudh 208 (208).] 

2. (’20) AIB 1920 All 127 (128). 

(’78) 3 Cal 720 (723, 724). 

(’28) AIB 1928 Bang 293 (294). 

3. (’68) 10 Suth W B 131 (132). (Reversal of a 
decree for possession only gives right to mesne 
profits.) 

(’32) AIB 1932 Cal 313 (315). (Joint and several 
decree against A and B— Amount deposited by A 
on his own behalf and also for B — Decree rever- 
sed as against A only — A is entitled to restitu- 
tion of full amount and not of an amount 
proportionate to his share.) 

(’09) 4 Ind Cas 376 (378) ; 32 All 79. 

(’21) AIR 1921 All 241 (241). (Refund of Costs— 
Interest allowed.) 

(’78) 20 Suth W B 49 (49). (Do.) 

(’86) 8 All 262 (264). (Do.) 

(’20) AIR 1920 All 127 (128). (Refund of costs.) 

(’06) 3 Cal L Jour 181 (182). 

(’26) AIB 1925 Lah 177 (178). (Refund of pur- 
chase price deposited under pre-emption decree. 
Appellate Court awarded a higher amount and 


in small psirt— Judgment-debtor is not entitled 
to have execution sale set aside but is entitled 
to the balance of the sale proceeds.) 

(’68) 9 Suth W R 402 (407, 408) (FB). (Per Pea- 
cock, C. J.) 

(’75) 23 Suth W R 441 (442). (Reversal of decrco 
for possession gives right to mesne profits.) 

(’97) 21 Bom .55 (57). 

(’17) AIR 1917 Cal 188 (192). 

(’ 94 ) 21 Cal 840 (848). (Partition decree set aside 
— Party successful is entitled to bo placed in 
joint possession.) 

(’15) AIB 1916 Cal 502 (503). (Decree absolute 
erroneous — Mortgagul property has to be res- 
tored.) 

(’37) AIB 1937 'Mad 229 (230). (Decree against A 
and B jointly and severally — Amount deposited 
by B on behalf of himself and A — Decree rever- 
sed as against B only — B entitled to restitution 
of whole amount.) 

[Bee also (’04) 27 Mad 504 (508).] 

4. (’94) 21 Cal 989 (996, 997). 

(’93) 21 Cal 340 (848). 

(’89) 13 Bom 485 (488). 

(’15) AIB 1916 P C 92 (93) : 88 All 168 : 43 Ind 
App 43 (ro). (Affirming the reasons given in 32 
All 79 (84, 85).) 

(’70) 14 Suth W R 465 (46.5). 

(’16) AIB 1916 Mad 1204 (1205). 

5. (’17) AIR 1917 Cal 188 (192). (But the test of 
what is just must be determined with reference 
to the imperative requirements of the law 
applicable to the subject-matter.) 

Note 20 

1- (’17) AIR 1917 Mad 185 (185) : 40 Mad 780, 
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Notes 18~S0 



lua 


BESTlTUTIO^r 


Section lU 
Note SO 


the Court to grant restitution was wider than what has been conferred under this 
Section. Under sub-section 1 the Court is limited, in granting restitution, to place the 
parties *‘in the position which they would have occupied, but for such decree or such 
part thereof as has been varied or reversed.”* The object of this is clearly to enable 
the Court to place a party who has been prejudicially affected by a decree which has 
been varied or reversed in his favour in the same position as he would have occupied 
if the decree had stood originally in the same terms as it stood after the variation or 
reversal. The prejudice to be removed by restitution must, thus, be the result of the 
erroneous terms of the original decree,^ Thus, where A obtains a decree against D for 
Bs. 8000 and the same is modified in appeal into a decree for Es. 7500 and in the 
meanwhile B*s properties X and Y are sold for Rs. 7000 and Rs. 3000 respectively in 
execution of the original decree to the decree-holder himself, it was held by the High 
Court of Madras that whether the decree was for Rs. 8000 or Rs. 7500 the property 
Y should necessarily have been sold and that, therefore, B was not prejudiced by the 
sale and that the sale ought not to be set aside.* The same view has been held by the 
High Court of Calcutta also in the undermentioned caso.*^ Rankin, C. J., in that case 
observed : 

**If the judgment-debtor could, and would, have paid what was due, and thus prevented a 
sale, it seems to mo to be clear enough that he can get the sale set aside as against the decree- 
holder by way of restitution. Where it appears, however, that the sale would not have been 
prevented had the original decree been correct, I see no object to be served in setting aside sale. 
In any event, the Legislature in 1908 has since laid down the law on the matter.''^ 

In Ban Gyi Maung v. Ma Ngwe Bon^ where a decree for the recovery of 
Rs. 550 was modified in appeal into one for Rs. 110, the High Court of Rangoon set 
aside the sale in favour of the decree-holder on condition that the judgment-debtor 
deposited the decree amount in Court. His Lordship did not advert to the principles 
stated by the High Courts of Madras and Calcutta, but the decision can be supported 
on those principles, inasmuch as the judgment-debtor could have easily paid the amount 
due under the appellate decree and have averted the sale. He was thus prejudiced by 
the sale, which was therefore rightly set aside. In Shivhai Bahya Siuami v. Yesoo 
Cheoo Nayahin? where A obtained an ex parte decree against B and purchased the 
latter's property in execution thereof and subsequently B got tlie ex parte decree set 
aside, but on a re- trial of the case a decree on the same terms as before was passed 
against him, it was held by tho High Court of Bombay that the sale “being no longer 
based on any solid foundation should be set aside.” It is submitted that this decision 
should be reconsidered in the light of the principles enunciated by the High Courts of 
Madras and Calcutta. 

Where the decree subsequently passed in appeal is for a larger amount than 
the amount due under tho original decree, there could possibly be no prejudice to the 
judgment -debtor and, it is conceived, the sale will not be set aside. 


(’18) AIR 1918 Mad 1293 (1294). 

(’20) AIR 1920 Oal 919 (920). 

(’27) L R 8 All 319(820) (Rev). (Kjectment decree 
against tenant with sub-tenancy reversed— Sub- 
tenancy will be revived.) 

2 . (’87) AIR 1987 Mad 229 (230). (Tho same 
principle applies even where one defendant had 
paid the money into Court on behalf of himself 
and other co-defendants who had succeeded in 
the appeal.) 

(’87) AIR 1937 Cal 478 (479). 

(!85) AIR 1986 Cal 206 (208) : 62 Cal 217. 


(’38) AIR 1938 Oudh 169 (170) : 14 Luck 106. 

3. (’22) AIR 1922 Mad 96 (96). 

4 . (’22) AIR 1922 Mad 96 (96). 

[But see (’04) 27 Mad 98 (101). (Case decided 
under tho old Code.)] 

5 . (’32) AIR 1932 Oal 303 (307) : 59 Oal 647. 
[But see (’20) AIR 1920 Cal 550 (552). (Not 

followed in AIR 1982 Cal 803.)] 

6. (’32) AIR 1932 Cal 808 (806) : 69 Cal 647. 

7 . (’29) AIR 1929 Rang 167 (167, 168); 7 Rang 107, 

8 . (’19) AIR 1919 Bom 176 (176) : 48 Bom 286. 
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The restoration is to bo as nearly as possible to their positions at the time the 
•erroneous order was passed and not to later positions taken up by them of their own 
Accord as resulting from that order.® Such restoration may bo ordered after taking 
evidence in the matter, if necessary.^® 

Where a party has obtained possession or recovered money under an erroneous 
decree, it will not be a restoration of the status quo ante merely to restore tlie 
possession or to return the money recovered. The party deprived of it would liave lost 
the profit of the property or the interest on the money, of which ho had been deprived. 
The Court has therefore been empowered to pass “any orders including orders for the 
refund of costs and for the payment of interest, damages, compensation and mesne 
profits** consequential on the variation or reversal of the decree.^^ 

But the restitution claimed must have been properly cojisequential or the 
reversal or variation.^^ Thus, where a judgment-debtor, ponding appeal by him against 
the decree sells his property and deposits the decree amount in Court fearing that he 
may not succeed in the appeal, but the appeal is subsequently allowed, he cannot 
claim damages caused by the private sale, in restitution, ho being under no obligation 
to pay the amount and the damages claimed also not being consequential on the 
reversal of the decree.^® 

It has been hold that where a judgment-debtor against whom an ex parte 
decree was passed, chooses to set aside the sale held in execution of the decree by 
making the necessary doix)sit under 0. 21 R. 89 and afterwards the ex parte decree 
also is set aside, the judgment-debtor would not be entitled to claim a refund of the 
amount which he had deposited as the auction-purchaser's compensation. The reason 
given is that such a deposit is not made by the judgment-debtor directly in connexion 
with the decree which has been passed against him but is made in order that he may 
obtain a special privilege which the law provides. 


• 9 . (’17) AIR 1917 Pat 65 (58) : 37 Ind Gas 863 
(865, 866, 869). 

(’17) AIR 1917 Mad 314 (316). 

(•06) 29 All 143 (144). 

(*97) 21 Bom 66 (57). (Uucertifiod payment.) 

(*94) 21 Cal 340 (343). (Partition decree reversed 
— Defendant will be restored to joint possession.) 
(’08) 12 Cal W N 642 (644). 

(’20) AIR 1920 Lah 499 (499). 

(’73) 20 Suth W R 238 (239, 240). 

(’29) AIR 1929 All 627(528). (In ordering restitu- 
tion, the Court cannot ignore other proceedings 
whereby the parties’ rights are affected.) 

(’29) AIR 1929 Oudh 426 (426) : 5 Luck 302 (P B). 
(Money recovered under illegal arrest in execu- 
tion of a decree.) 

10. (’20) AIR 1920 Cal 919 (919, 920). (Question 
of prior possession as between parties to pro- 
ceeding under this Section.) 

(’98) 8 Mad L Jour 276 (278). 

11 . (’12) 14 Ind Cas 466 (457) (Cal). (Refund of 
rofits got by party in possession under erroneous 
ecree.) 

(*34) AIR 1934 All 626 (631) (P B). 

(’87) 11 Bom 724 (726). (Money recovered.) 
(1866) 2 Suth W R 275 (276). (Do.) 

<’86) AIR 1986 P 0 12 (18) (P C). (The word ‘may* 
is empowering and not discretionary.) 

[See (’86) AIR 1986 Cal 206 (208) : 62 Gal 217. 
(But in assesBing what a party may have lost 


or of what he may have boon deprived during 
his dispossession, the law takes into> account 
not what ho could have made, but what his 
opponent did in fact make or could with reason- 
able diligence have made. There may l )0 cases 
in which in addition to mesne profits claimed 
on the ground of the wrong-doer remaining in 
possession, damages or compensation may bo 
claimed on other grounds.)] 

[See also (’18) AIR 1918 Lah313(313). (Refund 
of costs.)] 

12. (’39) AIR 1939 All 66 (69) : I L R (1939) All 
103. (Suit for specific performance of contract of 
sale decreed — Execution delayed for four years 
owing to objections of other party which were 
ultimately disallowed by the High Court — Appli- 
cation under S. 144 claiming compensation for 
loss of profits of property for four years — Held 
claim was not properly consequential and not 
maintainable by application under B. 144, and 
the decree for specific performance entitled the 
plaintiff only to the execution of the sale- deed 
and did not award him possession, and the loss 
of profits of four years which had resulted to the 
plaintiff owing to the delay in execution of his 
sale-deed could not be siiid to be properly conse- 
quential as it was remote and indirect.) 

13. (’27) AIR 1927 Mad 863 (854). 

[See (’82) AIR 1932 Cal 308 (307) : 69 Cal 647.] 

14 . (’89) 48 Cal W N 104 (106). 
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StetlOlil lU 21. '*So far as may be.” — It will not be possible in many cases to restore 

Notes 21*22 the exact status quo ante between the parties. Crops, for instance, which have been 
removed by the respondent pending appeal cannot be restored. In such cases the Court 
can grant damages representing the value (but only the net value) of the moveabln 
property of which the restitution is claimed.^ 

The Court is, in fact, bound to do everything and make every order fairly and 
properly consequential on the reversal of the original judgment so as to restore the 
parties to the same position as they were in at the time of the erroneous order.^ 

Where each party is found entitled to restitution from the other, the restitution 
should, as near as possible, be simultaneous. Thus, where an auction sale is set aside, 
the judgment-debtor can claim restitution only on payment to the purchaser of the* 
purchase money. In such a case the restoration of the property must be made 
conditional on the payment back of the purchase money so that the mutual restoration 
is, as far as possible, simultaneous.^ 

Where a decree for pre-emption obtained by a plaintiff is reversed in appeal, 
the plaintiff is entitled to restitution of the money deposited by him and which had 
been taken by the defendant vendee.^ In such a case it cannot be said that because 
the plaintiff is unsuccessful in the appeal, there could be no question of restitution 
to him. 

As the Section only permits restitution ‘‘so far as may be,** such restitution 
cannot be ordered so as to prejudice the rights of third parties.^ 

22. Mesne profits. — The use of the words * damages,’ 'compensation* and 'mesno 
profits* indicate that the possession obtained under an erroneous decree subsequently 
reversed is wrongful possession.^ On the reversal of the decree, the judgment-debtor 
will be not only entitled to the possession of the property taken from him but also to 
mesnil profits during the period he was kept out of possession.^ Where, however, the 
Appellate Court sets aside the decree and remands the case for fresh or further enquiry 
and the question of nature of the possession of the party who has been in possession 


Note 21 

1 . (’ll) 12 Ind Gas 105 (105) (Mad). 

(’89) 18 Bom 485 (488). 

2. (’98) 1898 Bom P J 385. (Such as giving costs 
and interest on refund.) 

(’29) AIR 1929 Lah 657 (658). 

(’31) AIR 1981 Oudh 12 (12). (Restitution should 
clear the account between parties.) 

[See (’84) AIR 1934 Lah 45 (46).] 

3. (’17) AIR 1917 Pat 65 (67). 

(*29) AIR 1929 Rang 157 (158) : 7 Rang 107. 

4 . (’84) AIR 1984 All 13(14). (Pre-emption decree 
— Deposit of money by plaintiff — Decree set 
aside in appeal — Right of plaintiff to get his 
money back is covered by S. 144.) 

5. (’87) AIR 1937 Lah 169 (170). 

Note 22 

1 . (’15) AIR 1915 Mad 1188 (1184). 

(’80) AIR 1980 Cal 89 (91, 92) : 56 Cal 560. (Case 
of a compromise appellate decree and so of no 
wrongful possession.) 

’89) AIR 1989 All 66 (69) : ILR (1989) All 108. 

2 . (’76) 23 Suth W R 441 (442). 

(’68) 10 Suth W R 181 (132). 

(’73) 20 Suth W R 288 (249). 


(’74) 21 Suth W R 195 (195). 

(’99) 21 All 1 (3). 

(’78) 3 Cal 720 (724). 

(’87) 14 Gal 484 (486). 

(’94) 21 Cal 989 (997). 

(’95) 22 Cal 501 (503, 604). 

(’24) AIR 1924 Lah 166 (167). 

(’24) AIR 1924 Lah 486 (487). 

(’88) 11 Mad 261 (262). 

(’91) 15 Mad 208 (209). 

(’09) 4 Ind Cas 876 (878) : 82 All 79. 

(’18) 19 Ind Cas 1 (2) (All). 

(’14) AIR 1914 Cal 692 (692). (Sale in execution 
set aside on account of fraud of decree- holder— 
-Judgment-debtor is entitled to compensation 
though not to mesne profits strictly so called.) 
(’17) AIR 1917 Lah 426 (428) : 1917 Pun Re No. 61. 

I ’18) AIR 1918 Pat 896 (898) ; 8 Pat L Jour 867. 
’20) AIR 1920 Cal 550 (552). 

’19) AIR 1919 Lah 218 (220). 

’05) 8 Oudh Cas 254 (256). 

’06) 9 Oudh Cas 254 (268). 

’08) 11 Oudh Cas 286 (286, 287). 

I ’29) AIR 1929 Cal 690 (691). (Dispossession in 
execution of decree — Appeal against decree— 
Pending appeal, respondent leased the lands— 
Reversal on appeal — In restitution, held lessee 
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under the decree is still sub judice, an application for mesne profits by the successful Beotion IM* 
appellant will be premature and cannot be granted, though the possession taken from Notes 
him will be restored.^ 

It has been held by the Calcutta High Court in the undermentioned case* that 
a person who obtains possession of immovable property under a decree which at the 
time was a valid decree but has subsequently been set aside in appeal can in no sense 
bo regarded as a trespasser during such period. Hence, for that period, such person is 
liable to his opponent, the real owner, for compensation or damages and not for mesne 
profits in the strict sense of the expression. But since the reversal of the decree in his 
favour, such person becomes a trespasser and is liable for mesne profits for such period 
as he continues in possession. 

The criterion for the calculation of mesne profits is not what the person out of 
possession could have realized if he had not been dispossessed. The criterion is what 
the person in wrongful possession actually realized or could have, with due diligence, 
realized.^ Moreover, the person in wrongful possession is not liable for the gross profits 
but for the not profits after making all legitimate deductions, such as collection 
charges, etc.® 

Where a judgment-dobtor is granted restitution by way of mesne profits against 
the decree-holder auction-purchaser, the former is entitled to set off the mesne profits 
awarded against the decretal amount due.^ 

There was a difference of opinion under the old Code as to whether the claims 
to mesne profits by way of restitution should be made in an application under Section 
583 or by a suit,^ Under this Section it is clear that it should bo claimed only in an 
application and not by a separate suit, 

23. Interest. — Where a sum of money is recovered in execution of a decree 
which is subsequently reversed, the judgment -debtor is entitled to get back not only 
the sum recovered but also interest for the period that the amount has been withheld 
from him.^ The reason is, in the words of their Lordships of the Privy Council in 
Bodger v. The Comptoir D'Escompte de Paris, “that the perfect judicial determination 


not liable for mesne profits but only the lessor 
respondent.) 

(*96) 1896 Pun Re No. 28, page 79. 

(’26) L B 7 All 228 (228) (Rev). 

(’89) AIR 1939 All 66 (69) : I L R (1939) All 108. 
’34) AIR 1934 Lah 991(992, 993). (Pre-emption 
decree — Price deposited by plaintiff— Decree 
reversed by Chief Court and amount withdrawn 
by plaintiff — Trial Court decree restored in 
appeal to Privy Council— Plaintiff is entitled to 
mesne profits under S. 144 for the period of 
deposit.) 

[See alfio (’15) AIR 1915 P C 92 (98) : 38 All 168 
: 43 Ind App 43 (P C). 

(’09) 3 Ind Cas 798 (799) : 31 All 551 ; 86 Ind 
App 197 : 13 Oudh Cas 180 (P C). 

(*91) 4 C P L R 167 (168).] 

3. (’23) AIR 1923Nagl01 (101): 18 Nag LR 200. 

4. (’85) AIR 1935 Cal 206(207, 208) : 62 Cal 217. 

5. (’37) AIR 1937 Cal 478(480). (AIR 1929 P 0 
800 (PC) and A I R 1935 Cal 206, Relied on.) 

(’85) AIR 1935 Cal 206 (207) : 62 Cal 217. 

[But sea (’72) 17 Suth W R 257 (258).] 

6. (’87) AIR 1987 Cal 478(480). (Landlord taking 


possession in execution of decree for ejectment 
subsequently reversed — Landlord is entitled to 
claim deduction of rent payable to himself by 
tenant.) 

7. (’12) 14 Ind Cas 456 (457) (Cal). 

8 . (’85) 7 All 197 (199). (Not by application 
under Section 588.) 

(’94) 21 Cal 989(997). (May bo recovered by appli- 
cation in the suit.) 

Note 23 

1. (’98) 20 All 430 (482). 

(’84) AIR 1934 All 18 (14). 

(’85) 7 All 432 (433, 434). 

(’86) 8 All 262(264). (Costs wrongfully recovered.)' - 
(’96) 18 All 262 (264). 

(’99) 21 All 1 (3). 

(’79) 4 Cal 229 (230). (Six per cent interest waa 
allowed on costs recovered.) 

(’86) 9 Mad 506 (507, 508). 

(’ll) 10 Ind Cas 818 (818) : 35 Bom 255. 

(*18) 18 Ind Cas 381 (882) (Bom). 

(’17) AIR 1917 Cal 188 (194). (Six per cent, waa 
given in this case.) 

(’18) AIR 1918 Mad 511 (512) : 41 Mad 81. 
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MlonlU which it must be the object of all Courts to arrive at, will not have been arrived at 
UptM 00-25 unless the persons who have their money improperly taken from them have the 
money restored to them with interest during the time that the money has been 
withheld*'.* 

The rate of interest allowable is however in the judicial discretion of the Court 
which will not be interfered with in appeal.* 

Where no interest is claimed in an application for restitution it will not be 
allowed.^ 

In granting restitution it is the injury which has been caused to the party who 
is ultimately successful, that the Court seeks to remedy. The Court is not concerned 
with the actual benefit which may or may not have been gained by the other party.® 
Thus, whore a defendant against whom a decree was passed deposited into Court certain 
amount which the decree-holder did not draw out as he was unable to furnish security 
as ordered by the Court, it was held that the defendant was entitled, on the reversal 
of the decree, to get back the amount with interest thereon, though the other party 
did not get any benefit from the money deposited.® 

24. Refund of oompensation money In land acquisition oases. — Where 
Government deposits money in a land acquisition case and that is taken by a party and 
on appeal to the High Court the amount payable is reduced, the party must refund 
the excess amount to the Government with interest in accordance with the principle of 
restitution.^ 


26. Possession of property or money obtained otherwise than In execu- 
tion. — It is not necessary for the application of the Section that the possession of the 


<’82) AIB 1982 Cal 818 (815). (Costs deposited in 
Court— Interest runs only from date of with- 
drawal of amount.) 

<’17) Am 1917 Pat 69G (696). (Liability to pay 
interest not affected by execution of security 
bond by which principal alone was secured.) 
<’18) AIK 1918 Oudh 119(120) : 20 Oudh Cas827. 
(Costs recovered — Interest should be allowed 
on it.) 

<’25) AIB 1925 Bom 813 (314). 

{*26) AIB 1926 Lah 488 (488) : 7 Lah232. (Kever- 
sal of decreein Privy Council— Interest allowed.) 
(*24) AIB 1924 Mad 87 (87). (Interest was substi- 
tuted as compensation.) 

<*71) 15 Suth W B 74 (75). 

{’73) 20 Suth W B 49 (49). (Costs wrongfully 
recovered.) 

(*31) AIB 1931 Mad 561 (561): 54 Mad 887. (Do.) 
{*96) 1896 Pun Be No. 82, p. 229. 

{*98) 1898 Bom P J 335. 

{’36) AIB 1935 P 0 12 (13) (P C). 

{’34) AIB 1934 All 13 (14). (Pre-emption decree 
set aside in appeal— Plaintiff is entitled to res- 
toration of money deposited into Court and 
withdrawn by defendant together with interest 
thereon.) 

[See (’34) AIB 1934 Lah 604 (604). (Executing 
Court has discretion to allow interest even if 
refund is occasioned by oompromise which does 
not mention interest.)] 

[See also (’05) 28 Mad 355 (356, 857). 

{’87) A I K 1937 Mad 178 (179). (An applica- 
tion by the petitioner claiming interest on the 


refund of the court- fee paid by him in the trial 
Court falls under S. 151 but it is discretionary 
to the Court to award it.)] 

2. (1871) 24 Law Tim 111, Bodger v. Comptoir 
D’Escompte de paris. 

3. (’22) AIB 1922 P C 238 (234) ; 44 Mad 670 : 
48 Ind App 150 (PC). 

4. (’89) 13 Bom 485 (489). 

5. (’33) AIB 1933 Mad 33(35, 37) : 55 Mad 1025. 
(*25) AIB 1926 Bom 313 (814). (Money paid under 

decree by one defendant— Plaintiff pursuing his 
appeal against another defendant and succeeding 
— First defendant while withdrawing money is 
entitled to interest thereon.) 

(’29) AIB 1929 Pat 693 (594). (Following AIR 
1925 Bom 813.) 

[But tee (’26) AIB 1925 Rang 215(217) : 3 Rang 
261. (Money lying in Court and none deriving 
benefit from it— No interest is payable.) 

(’13) 19 Ind Cas 1 (1) (All). (Money deposited in 
Court by pre-emptor after first Court’s decree— 
Decree wt aside by Appellate Court— Plaintiff 
not entitled to interest on deposit money as it 
was hold that the suit ought not to have been 
brought.) 

(’66) 6 Suth W B 286 (286). (Defendant deposit- 
ing decretal amount in Court — Decree reversed 
in appeal — Plaintiff not withdrawing money — 
Interest not allowed.)] 

6. (*88) AIB 1933 Mad 33 (35, 37): 55 l^Iad 1025. 

Note 24 

1. (’ll) 10 Ind Cas 818 (818) : 86 Bom 255. 

(’80) AIR 1980 Mad 577 (578) : 58 Mad 708. 
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property or money should have been obtained in execution of the decree which was Seotloil lii* 
subsequently reversed.^ The Section would apply even if the possession of the property llot68 28HM 
or money was taken otherwise than in execution provided it was obtained under colour 
of, or in consequence of, the decree.* 

Where possession is obtained by the decree- holder independent of, and in 
opposition, to the decree, this Section does not apply. Thus, where A gets only a decree 
for mjunction against B and then enters into possession with the aid of the police 
and the decree is subsequently reversed in appeal, B cannot be given restitution 
by removal of the superstucture erected on the property.* 

26t Splitting up claim of restitution* — The principle of constructive res 
judicdtd, whether Section 11 Explanation IV or 0. 2 H. 2 of the Code is invoked in its 
aid, cannot be applied to proceedings under this Section.^ Where therefore a party is 
entitled by way of restitution to two reliefs, the claiming of one only of such relieis in 
an application does not bar a subsequent application for the other relief. Thus, where A 
is entitled to the restoration of a property and mesne profits, a first application for the 
restitution of the property does not bar a subsequent application for the mesne pro fits? 

The same principle will apply where a party is entitled to restitution of a sum of money 
and the interest thereon.* 

A second application for the same relief as was previously granted is however 
•clearly barred on the principles of res judicdta? 

See also the undermentioned case.* 


27* Pecuniary jurisdiction of Court in awarding restitution. — Bee 

Note 17, ante, 

28. Security for restitution. — The Appellate Court has an inherent power 
to call iqKjn the respondent to furnish security (notwithstanding the docroe has boon 
executed) for the due performance of any decree that might be made in appeal.^ 

Whore a docroo-holder, at the time of the withdrawal of money, executes a 
security bond by whicli the principal alone is secured, the Court is not deprived 


Note 25 

1. (’13) 21 Ind Cas 84 (85) (Cal). 

(’87) 1887 Bom P J 75. 

\JSee also (’07) 29 All 348 (350).] 

2. (’20) AIR 1920 All 190 (191) : 42 All 6G8. 

(’27) AIR 1927 Lah 37 (38) ; 8 Lah 41. (AIR 

1920 All 190, Followed.) 

(’27) AIR 1927 Lah 625 (626) : 8 Lah 356. (Pay- 
mont made nut in conaequonce of any decree not 
recoverable.) 

(’10) 5 Ind Cas 776 (776) (Mad). 

(’37) AIR 1987 All 728 (730). (Decree-holder ob- 
taining decree for holding charge of iuslitation 
— Decree-holder obtaining poeeoiiaion of buildings 
under colour of decree — Decree set aside on 
appeal — Decree-holder must restore possessiou 
under S. 144.) 

[See also (’05) 2 Cal L Jour 587 (589, 540). 
(Decree for confirmation of possession only — 
However decree-holder obtaining possession in 
execution.)] 

3. (*18) AIR 1918 Mad 1293 (1294). 

(’87) AIR Mad 316 (316). 

Note 26 

1. (’17) AIR 1917 Mad 185 (185) : 88 Ind Cas 


806 (806, 808) : 40 Mad 780. 

(’19) AIR 1919 Sind 79 (79) : 13 Sind D H 153. 
(Suit for declarsition that decree is null and void 
— Omission to ask for reslitution — Bight is not 
relinquished — Subsequent applicalion is main- 
tainable.) 

(’35) AIR 1935 All 195 (197). (S. 141 does not 
require that 0. 2 R. 2 or S. 11 Kxpl. 4 should 
bo applied to such proceedings.) 

2. (’18) AIR 1918 Pat39C(397):3ratDJour367. 

(’21) AIR 1921 Nag 112 (113) : 17 Nag L R 62. 

(’35) AIR 1935 Cal 206 (208) : 62 Cal 217 . 

3. (’17) AIR 1917 Mad 185 (18.5) ; 33 Ind Cas 
806 (806) : 40 Mad 780. 

(’35) AIR 1936 All 196 (197). 

4. (’17) AIR 1917 Mad 202 (203). 

5. (’37) AIR 1937 Mad 173 (174, 175). (Application 
after reversal of decree on appeal — Orant of — 
Subsequent reversal of appellate decision — Appel- 
late decision restored on Letters Patent Appeal- 
Fresh application for restitution lies.) 

Note 28 

1. (’06) 88 Cal 927 (934, 942). 
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thereby of the power to award intereBt also under this Section, if the decree is 
subsequently reversed.* 

Where third persons stand surety for restitution, such restitution can be ordered 
against them, only if the conditions of the security bond are satisfied.* 

29. Bar of suit. — Section 683 of the old Code did not expressly bar any suit 
for restitution. There was consequently a great divergence of judicial opinion as to 
whether such a suit was barred or not.^ 


Sub-section (2) of the present Section which has now been newly added, makes 
it clear that "no suit shall be instituted*' for any relief which could he claimed hy 
way of application under sub-section (1);* and even if a case does not fall within the 
strict terms of this Section, the Court will not, in the interests of justice, be astute to 
force the parties to a separate suit.* 

A suit, however, will not be barred in the following cases — 

(1) Where restitution cannot be obtained by an application under Section 144 (1).^ 

2. (*17) AIR 1917Pat696(696):2PatLJoutl49. (’87) 14 Cal 605 (610). [Qucsre — Whether suit 


(’30) AIR 1930 Mad 577 (578) : 53 Mad 708. 

[But Me (’32) AIR 1932 Bom 826 (327). (Money 
paid to nominee of decree-holder on his execu- 
ting bond binding himself to repay it — No 
reference to interest made in bond — Nominee 
not liable to pay interest.)] 

3. [See (’37) AIR 1937 Mad 229 (231). (ii obtained 
decree against B and C— Both appealed and B 
deposited the decretal amount in Court — A with- 
drew the amount after furnishing sureties E 
and F who executed a bond to pay the amount 
personally or out of the property secured on 
condition of ’’defendants” succeeding in appeal. 
Only B succeeded in appeal and applm for 
restitution — E and F could not bo held 
liatje as they had taken liability only on the 
condition of success of both the defendants).] 
Note 29 

1. (’84) 7 All 170 (173, 174) (FB). (Suit not barred.) 
(’85) 7 All 197 (1^). (Restitutionby way of mesne 
profits is only by way of suits.) 

(’85) 7 All 432 (433, 434). (Restitution directed 
by appellate decree— Separate suit is barred.) 
(’99) 21 All 1 (3). (Appellate Court decree directing 
restitution — Separate suit barred.) 

(1900) 22 All 79 (80, 81). (Can apply in execution.) 
(’02) 24 All 361 (364). (Application for restitution 
disallowed — No appeal preferred — Separate suit 
barred.) 

(’03) 25 All 441 (442). (Separate suit is barred.) 
(’04) 26 All 149 (151). (Restitution due by virtue 
of reversal of rent decree — Both remedies are open) 
(’06) 28 All 665 (667, 669). (Remedy is only by 
application.) 

(’07) 29 All 143 (144). (Suit not necessary.) 

(’91) 4 CPLR167 (169). (Both remedies are open.) 
(’07) 29 All 848 (350). (Suit barred.) 

('08) 30 All 476 (478). (Kither remedy can be 
adopted.) 

(’89) 13 Bom 465 (487). (Separate suit is barred.) 
’78) 8 Cal 30 (37. 88) (F B). (Remedy is by suit.) 
’78) 4 Cal 625 (627). (Suit for mesne profits not 
barred.) 

(’86) 13 Cal 826 (830). (Separate suit lies to recover 
purchase money on reversal of decree under 
which sale in execution took place.) 


would lie.) 

(’87) 14 Cal 484 (485). (Court can give restitution 
in execution but separate suit is not barred.) 
(’94) 21 Cal 989 (998). (Separate suit not necessary.) 
(’95) 22 Cal 501 (506). (Suit is not barred.) 

(’06) 38 Cal 857 (860). (Suit not necessary.) 

(’08) 35 Cal 265 (270). (Suit not barred.) 

(*88) 11 Mad 261 (262). (Though suit is not barred 
remedy by application is not taken away.) 

(’93) 16 Mad 287 (289). (Suit is barred.) 

’90) 13 Mad 437 (441). (Suit not barred). 

’01) 24 Mad 341 (344, 345). (Restitution by 
award of mesne profits can enforced by suit 
or in execution.) 

(’09) 1 Ind Cas 744 (744): 31 All 364. (Suit for 
possession from auction- purchaser not barred.) 
(’09) 3 Ind Cas 798 (799) : 81 All 551 : 36 Ind 
App 197 ; 13 Oudh Cas 180 (P C). (Can be reco- 
vered in execution.) 

(’12) 16 Ind Cas 181 (132) (Cal). (Restitution can 
be had by summary process or by suit. No 
reference is found to this Section.) 

(1865) 10 Moo Ind App 203 (211, 212) (PC). (Can 
be recovered in new suit or by summary process.)' 
(’02) 6 Cal W N 710 (712). (Suit not barred— 
Restitution can be had in execution also.) 

(’79) 4 Cal L Rep 577 (578, 579). (Question must 
be decided in execution and not by separate suit.) 
(’96) 1896 Pun Re No. 82, p. 259. (Suit is barred.) 
(1865) 2 Suth W R 275 (275). (Separate suit is 
barred.) 

(1865) 4 Suth W R 66 (66). (No separate suit.) 
(’70) 4 Bong L R (App) 64 (65). (Suit is barred.) 
( ’75) 23 Suth W R 441 (442). (Can proceed in exe- 
cution — Case was under Act XXIII of 1861.) 

2. (’12) 13 Ind Cas 179 (180) (Mad). 

(’19) AIR 1919 All 212 (213). 

(’22) AIR 1922 All 71 (72) : 44 All 288. 

(’31) AIR 1931 Mad 713 (714). 

(’27) AIR 1927 Nag 373 (374). 

(’31) AIR 1931 Cal 14 (15). 

(’84) AIR 1934 Lah 991 (992). (Application for 
mesne profits.) 

3. (’12) 17 Ind Gas 121 (128) (Gal). 

4. (’22) AIR 1922 All 465 (467): 44 All 687. (Suit 
for damages for bringing a false suit.) 
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(2) Where the relief claimed is not properly consequential on the variation or Siotlon IM 
reversal of the decree® as in a case where the decree reversed is a mere Hotes 29*80 
declaratory decree.® 

(3) Where the judgment.debtor seeks his remedy by an application under this 

Section and on the objection of the defendant he is driven to a separate suit/ 

The Nagpur Judicial Commissioner’s Court holds that a suit which is barred 
under Section 144 (2) may nevertheless be converted into an application for restitution 
under Section 144 (1), for, the proceedings under Section 144 are in substance execution 
proceedings coming under Section 47 of the Code and under that Section the suit can 
be treated as a proceeding.® 


30. Nature of prooeedings under the Section. — Proceedings under S. 583 of 
the old Code were proceedings in execution of the appellate decree^ though S. 244 
(now S. 47) was held not to apply in its entirety to such proceedings.® 

The present Section has given rise to a conflict of opinion as to whether 
proceedings thereunder are proceedings in execution or not. The Allahabad, Calcutta, 
Lahore and Nagpur High Courts hold that they are not,® though the Allahabad and 
Lahoro High Courts hold that they are in the nature of execution proceedings.* On the 
other hand the Bombay, Madras, Patna and Rangoon High Courts and the Oudh 
Judicial Commissioner’s Court hold that the proceedings are proceedings in execution.® 


(*10) 6 Ind Oas 648(649) (Lah). (Pre-emption suit 
— PlaintiS’s right to mesne profits from date of 
suit to his decree is not one of restitution but a 
claim to compensation — Right can be enforced 
oniy by suit.) 

(’16) AIR 1916 Pat 299 (300) : 1 Pat h Jour 43. 
(Ex parte decree set aside by the Court passing it 
— Suit is maintainable.) 

(’87) AIR 1937 Mad 315(316). (Party taking pos- 
session of property unlawfully in pursuance of 
injunction order — No delivery through Court 
— Application for restitution not maintainable 
— Remedy is suit.) 

5. (’22) AIR 1922 All 465 (467) : 44 All 637. 

(’31) AIR 1931 Cal 517 (517): 53 Cal 465. (Sale set 

aside under 0. 21 R. 90 — Restitution of property 
ordered under inherent powers and not under this 
Section — No bar of suit for mesne profits.) 

(’39) AIR 1939 All 66 (69) : I L R (1939) All 103. 

6. (’22) AIR 1922 All 465 (467) : 44 All 687. 

(’69) 12 Sulh W R 411(412). (This was under the 

Code of 1859.) 

(’89) AIR 1939 All 66 (69): I L R (1939) All 103. 

7. (’16) AIR 1916 Mad 745 (746): 17 Ind Cas 420 
(421) : 88 Mad 36. 

8 . (’22) AIR 1922 Nag 198(199): 16 Nag LR 204. 

Note 30 

1. (’97) 20 Mad 448 (449). 

(’09) 8 Ind Cas 798 (799) : 31 All 551 : 36 Ind 
App 197 : 13 Oudh Cas 180 (PC). 

(’99) 22 All 79 (80, 81). 

[See also (’07) 6 Cal L Jour 102 (104). 

(’97) 1 Cal W N 656 (657).] 

2. (’08) 85 Cal 265 (269). 

3. (’32) AIR 1982 Cal 808 (809) : 59 Cal 837. 

(’22) AIR 1922 All 228 (226) : 44 All 407. 

(’25) AIR 1925 All 187 (138) : 47 All 98. 

(’21) AIR 1921 All 821 (328). (Forms under 0. 21 
ought not to be used in proceedings for restitution.) 


(’22) AIR 1922 Ali 233 (238) : 44 All 555. 

(’14) AIR 1914 Lah 415(416): 1913 Pun Re No. 110. 
(’26) AIR 1926 Lah 685 (686). 

(’24) AIR 1924 Lah 166 (167). 

(’18) AIR 1918 Lah 378 (379, 380): 1918 Pun Re 
No. 07. 

(’38) AIR 1938 Lah 456 (457). 

(’39) AIR. 1939 Cal 612 (613) : 43 Cal W N 859 
(861). 

(’39) AIR 1939 All 66 (67) : I L R (1939) All 103. 
(’35) AIR 1935 All 195 (196). 

(’37) AIR 1937 Cal 152 (154, 155): I L R (1937)1 
Cal 637. 

(’37) AIR 1937 All 615 (519): I LR(1987) A11670. 
(AIR 1934 All 626 (h’B), Followed.) 

(’36) AIR 1935 Nag 76 (77). 

(’21) AIR 1921 Nag 112 (113) : 17 Nag L R 62. 
[See (’35) AIR 1935 All 126(127). (Restitution is 
converse of idea'embodied in 8. 47.)] 

[But see (’23) AIR 1923 Nag 101 (101) : 18 Nag 
L R 200. 

4. (’22) AIR 1922 All 238 (288) : 44 All 555. 

(’18) AIR 1918 Lah 378 (379, 380) : 1918 Pun Re 

No. 67. 

5. (’21) AIR 1921 Bom 67 (07) : 45 Bom 1137. 
(’83) AIR 1933 Rang 180 (183) : 11 Rang 275. 
(’17) AIR 1917 Bom 210 (211) : 41 Bom 625. 

(’26) AIR 1926 Mad 813 (814). 

(’17) AIR 1917 Mad 194 (195). 

(’17) AIR 1917 Mad 185 (185): 40 Mad 780. 

(•16) AIR 1916 Mad 1204 (1206). (Case decided 
with reference to S. 588 (oid Code).) 

(’26) AIR 1926 Oudh 199 (199, 200) : 1 Luck 40. 
(’37) AIR 1937 Mad 160 (160). 

(’36) AIR 1986 Oudh 186 (188): 12 Luck 52. 

[See contra (’15) AIR 1915 Low Bur 141 : 8 
Low Bur Rul 202. 

(’80) AIR 1980 Bang 241 ; 8 Bang 271.] 
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If the application is one in execution, then Section 141 would not apply 
thereto. Otherwise it would apply and an application under Section 144 dismissed for 
default may be restored by applying 0. 9 B. 9 thereto.^ 

The nature of proceeding becomes important also where the question is 
whether Article 181 or Article 182 of the Limitation Act applies to such proceedings 
(see Note 33), and whether the court-fee payable on the memorandum of appeal from 
an order under this Section is to be ad valorem under Schedule I, Article 1 of the 
Court-fees Act, or under Schedule II, Article 11 thereof. (See Note 32.) 

The adjustment of a claim for restitution before it has been ordered by the 
Court is not the adjustment of a decree.^ 

See also Notes 31, 32 and 33, below. 


31. Appeal — Tenability of. — The determination of a question under this 
Section has been expressly declared to be a decree under Section 2 (2) and is appealable 
as such under Section 96.^ But does an adjudication in an application for restitution 
not falling within Section 144 amount to a decree? There is a difference of opinion 
on this point. The Calcutta High Court holds that it is a decree under Section 2 (2).® 
The Patna High Court holds that it is not;^ while Mr. Justice Chapman of the same 
Court has expressed an obiter dictum in the undermentioned case^ that it will amount 
to a decree. The Nagpur High Court has hold that an order for restitution under 
Section 161 is appealable on the analogy of an order under this Section.*^ The Madras 
High Court has held that an order for restitution made as between the parties to the 


(*34) AIR 1984 Pat 246 (248, 251, 263) : 13 Pat 
411 (FB). (Overruling AIR 1925 Pat 1 and AIR 
1928 Pat 598.) 

[See (’37) AIR 1937 Mad 173 (175, 176). (Appli- 
cation for restitution may bo made in such 
manner as the naturo of each case might 
require and need not follow in every case the 
procedure in 0. 21 R. 11, G. P. C.)] 

6 . (*22) AIR 1922 All 223(226): 44 All 407. (This 
caso however did not consider the question whe- 
ther a proceeding under this Section is in the 
naturo of an original proceeding to which alone 
S. 141 has been held to bo applicable by the Privy 
Council in 17 All 106 (PC). See notes to S. 141.) 

7. (’86) AIR 1936 Mad 840 (841). 

Note 31 

1. (’24) AIR 1924 All 64 (65). (Decision wrong 
as being under S. 144 — Appeal lies.) 

(’32) AIR 1932 Pat 317 (319): 11 Pat 553. (Deci- 
sion on the footing that S. 144 was applicable — 
Appellate Court finding that matter is not gov- 
erned by S. 144— Appeal lies.) 

(’34) AIR 1934 Pat 109 (109): 13 Pat 108. (Order 
for restitution by delivery of possession — Obstruc- 
tion by stranger — Application under 0. 21 R. 97 
to remove obstruction dismissed — The order is 
still one under this Section and an appeal lies.) 
(’24) AIR 1924 Nag 328 (330) : 20 Nag L R 170. 
(’15) AIR 1915 Cal 680 (581). 

(’12) 14 Ind Cas 886 (836) (Mad). 

(’25) AIR 1925 Cal 102 (103). (No distinction bet- 
ween a decree in suit and a decree in a proceed- 
ing under this Section.) 

(’14) AIR 1914 Mad 328 (829): 38 Mad 1120. (Order 
for restitution is tantamount to a decree.) 


(’35) AIR 1935 All 873 (875). 

[See also (’98) 8 Mad L Jour 276 (277). (Case 
under old Code.)] 

2. (’27) AIR 1927 Cal 286 (286). 

[But tee (’87) AIR 1937 Cal 152 (155, 156): ILR 
(1937) 1 Cal 637. (Order under S. 151 is not 
appealable — An appeal may, however, lie if the 
order passed under S. 151 is one which iu sub- 
stance comes under S. 47 or S.144 of the Code: 
AIR 1931 Cal 779, Expl.) 

3. (’17) AIR 1917 Pat 495(497): 2 Pat L Jour 361. 

(*80) AIR 1930 Pat 280 (282) : 9 Pat 685. 

(’38) AIR 1938 Pat 447 (449). (Order of restitution 
under S. 161 is not appealable.) 

4. (’18) AIR 1918 Pat 62 (53): 2 Pat L Jour 206. 
[See also (’38) 1938 Pat W N 310 (311). (Held, 

that the Court having decided the rights of the 
parties and in effect given a decree which was 
capable of execution, the order was appealable, 
though it was styled as falling under S. 144 or 

S. 151 or under both Sections 144 and 151.)] 

5. (’88) AIR 1938 Nag 826 (328) : I L R 1939 
Nag 360. (If the inherent powers are used to 
expand a remedy in order to do justice to cover 
a caso not within the exact words of but within 
the purpose of a procedural Section, the Court 
is in effect using its inherent powers to act as if 
the orders were made under the Section in ques- 
tion. In such a case, even justice demands that 
one side should bo given a remedy and other side 
should, as a matter of justice, be allowed the 
right to appeal that would have existed had a 
particular Section really applied instead of its 
being applied by means of a fiction.) 
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guit muld be appealable as falling under Section 47 though it is not covered by this 
Section.® 

The decision in order to constitute a determination of a question under this 
Section and therefore a decree, must have been one on the merits of the application 
and must not relate to matters incidentally connected with or collateral to the decision 
of any such question.^ 

An order dismissing an application for restitution on the ground that the 
applicant had already obtained restitution® or an order holding that the application is 
not time-barred® are not decisions on the merits and therefore are not decrees which 
are appealable. But it has been held that the rejection of a prayer for restitution 
under this Section amounts to a determination of a question under this Section.^® Tt 
has been held by the Eangoon High Court that an order on an application or the 
original side of the High Court under this Section is not a ‘‘judgment’* within the- 
meaning of Clause 13 of the Letters Patent of the Eangoon High Court and hence is 
not appealable.^^ 

82. Court-fee. — The court-foe payable on a memorandum of appeal against 
an order under Section 144 depends upon the question whether such an application is 
one for execution, discharge or satisfaction of the decree within the meaning of Section 
47 of the Code. 

Under the Court-foes Act, 1870, the court-fee payable on memorandum of 
appeal against decrees is ad valorem under Schedule I Article 1 thereof. But under 
Section 35 of the Act, the Government of India and the Local Governments have 
directed that the foe payable on appeals from orders under Section 47 of the Code 
[which are “decrees” under Section 2 (2) of the Code] shall be limited to the amounts 
chargeable with a fixed fee under Article 11 Schedule II of that Act.^ 

If an order under Section 144 is therefore considered to be one under Section 47, 
then the fee chargeable is that under Article 11 Schedule IT of the Court-fees Act, 
If not, it will be payable as on an appeal from a decree ad valorem under Article 1 of 
Schedule I of the Act, on the amount dealt with by the order. 

There is a conflict of decisions as to whether an order under this Section is to 
bo considered as one under Section 47 for purposes of court- fees. According to the 
High Courts of Madras,*^ Nagpur,® Patna* and Lahore,® such- an order is to be treated 
as falling under Section 47 for purposes of court-fees. But the contrary view has been 


6. (’36) AIR 1036 Mad 636 (638). 

7. (’14) AIR 1914 Lah 41S (416) ; 1913 Pun Re 
No. 110. (The question of limitation is collate- 
ral to the merits of the application.) 

(*33) AIR 1933 Pat 498 (499). (Preliminary objec- 
tion to application that it is barred by limita- 
tion — Court holding that it is not barred — No 
appeal lies against the order.) 

8 . (*14) AIR 1914 Lah 9 (11) : 20 Ind Cas 203 
(206); 1914 Pun Re No. 10. 

9. (’14) AIR 1914 Lah 416 (416) : 1913 Pun Re 
No. 110. 

10. (’86) AIR 1936 Cal 812 (812). 

11. (’38) AIR 1988 Rang 446 (446). 

Note 32 

!• [See (1) Government of India Notification 


No. 46.50, dated 10th September 1889, (Gazette 
of India 1889, Part I, p. 606); (2) Madras Gov- 
ernment Notification No. .358, dated 11th Octo- 
ber 1921 (Fort St. George, pp. 1008-1011) ; (3)- 
Rombay Government Notification No. 6W, 
dated 22nd Scpteml)er 1921 (Bombay Govern- 
ment Gazette, pp. 2271 to 2274) ; (4) U. P. 
Government Notification No. 660/VII — 419, 
dated 3rd May 1921.)] 

2. (’23) AIR 1923 Mad 270 (271). 

3. (’22) AIR 1922 Nag 62 (64) : 18 Nag L R 15. 

4. (’17) 1 Pat L W 150n. 

(’25) AIR 1925 Pat 577 (580) : 4 Pat 249. 

5. (’27) AIR 1927 Lah 635 (636). 

(’28) AIR 1928 Lah 143 (148, 144). 

[But tee (’30) AIR 1930 Lah 24 (25).] 


Seotloiilii 
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held by the High Courts of Allahabad,* Calcutta’' and Bangoon* according to which an 
appeal from such an order must be stamped with ad valorem court-fee. 

38. Limitation. — There is a great divergence of judicial opinion as to whether 
Article 181 or Article 182 of the Limitation Act applies to an application for restitution 
under this Section. 

Article 182 applies to an application for the execution of a decree or order of a 
Civil Court, and Article 181 applies where no limitation is provided elsewhere for 
such applications. 

Under Section 683 of the old Code, an application for restitution under that 
Section was one in execution of the appellate decree and Article 179 (now Article 182) 
of the Limitation Act of 1877 was applied.^ In cases not falling within that Section, 
the application was not treated as one in execution of any decree and the Article 
applied was 178 (now 181) of the Limitation Act, 1877.* 

Under the present Code, the Madras, Bombay, Patna, Bangoon and Oudh 
Courts hold that an application for restitution is one in “execution of a decree” within 
Article 182 of the Limitation Act, 1908.* Further, Section 6 of that Act would also 
apply to such cases, and in cases of disability of the applicant, the time would be 
extended by virtue thereof.* 

The other High Courts hold that an application for restitution is not a proceeding 
in “execution of a decree” and that therefore the Article applicable is 181.* The High 
Courts of Allahabad, Calcutta and Lahore have held that where a decree reversing that 


6. (’01) 1901 All W N 180 (182). 

(’25) AIR 1925 All 137 (138) : 47 All 98. 

7. (’37) AIR 1937 Cal 162 (155) : I L B (1937) 1 
Cal 637. (Even application for restitution under 
8. 161 requires ad valorem court-fee.) 

<’88) 42 Cal W N 152. 

(Buf fee (’18) AIR 1918 Cal 835 (335). 

(’10) 6 Ind Cas 125 (125) (Cal).) 

8 . (’30) AIR 1930 Bang 241 (243) : 8 Bang 271. 
<’89) AIR 1989 Bang 32 (38, 84): 1938 Bang L B 

685. 

[But see (’33) AIR 1933 Bang 180 (188); 11 Bang 
276.] 

Note 33 

1. (’97) 20 Mad 448 (449). (Not following the 
obiter dictum in 10 Mad 66.) 

(’98) 22 Bom 998 (1001). 

(’76) 1 Bom 19 (22). 

(’86) 8 All 545 (548). 

2. (’05) 27 All'485 (487). (Restitution duo to amend- 
ment of decree.) 

(’08) 30 All 476 (479). (Bx parte decree set aside.) 
(’01) 28 Cal 113 (116). (Do.) 

3. (’17) AIB 1917 Mad 194 (196). 

<’84) AIR 1984 Fat 246 (247, 251, 253) : 13 Pat 
411 (FB). (Cverruling AIB 1925 Pat 1 and AIB 
1928 Pat 698.) 

(’88) AIR 1933 Bang 180 (188, 184): 11 Bang 276. 
(’81) 1981 Mad W N 1006 (1007). 

(’21) AIR 1921 Bom 67 (67) : 46 Bom 1187. 

(’26) AIR 1926 Oudh 199 (199, 200): 1 Luck 40. 
(’31) AIR 1981 Oudh 61 (52) : 6 Luck 448. 

(’36) AIB 1986 Oudh 186 (188): 12 Luck 52. 

(’87) AIB 1987 Mad 160 (160). 

[But see (’19) AIB 1919 Bom 175 (176): 48 Bom 
236. (Where Art. 181 was applied.) 


(’16) AIB 1915 Low Bur 141 (142) : 8 Low Bur 
Bui 262.] 

4. (’17) AIB 1917 Bom 210 (211) : 41 Bom 625. 
(’26) AIB 1926 Oudh 199 (200) : 1 Luck 40. 

5. (’21) AIB 1921 All 321 (821). 

(’34) AIB 1984 All 626 (684, 645) (FB). (Difference 
between execution application for restitution 
explained in detail — Case law discussed.) 

(’32) AIB 1932 All 609 (609) : 64 All 770. 

(’82) AIB 1932 Cal 308 (809, 810) : 69 Cal 837. 
(’28) AIB 1928 Cal 646(650,651): 66 Cal 61 (SB). 
(’26) AIR 1926 Cal 981 (981). 

(’17) AIB 1917 Cal 188 (192, 198). 

(’26) AIB 1926 Lah 685 (686). 

(’31) AIR 1931 Lab 604 (504). 

(’24) AIR 1924 Lah 166 (166). 

(’89) AIR 1939 All 66 (69) : I L R (1989) All 103. 
(’38) AIR 1988 All 662 (664). 

(’89) AIB 1989 Cal 849 (350) : 69 Cal L Jour 293 
(296). 

(’88) AIB 1988 Lah 466 (457). 

(’39) AIB 1989 Lah 73 (76): ILB(1938)Lah 671. 
(’85) AIR 1935 Mag 76 (77). 

(’21) AIR 1921 Nag 112 (118) : 17 Nag L R 62. 
[See also (’18) AIB 1918 Cal 457 (467). (Question 
raised but not decided.) 

(’18) AIR 1918 Lah 878 (379, 880): 1918 Pun Bo 
No. 67. (Decree passed under the old Code of 
1882 — Hence application for restitution is an 
application for execution and Art. 182 applies 
— Under the present Code such an application 
will be governed by Art. 181.) 

(’87) AIB 1987 Cal 162 (154, 156) : ILB (1987) 1 
Cal 637.] 

[But see (’28) AIB 1928 Nag 101(101) : IS 
Nag L B 200.] 
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of a trial Court is confirmed in second appeal, the period of limitation for an application 
for restitution begins to run from the date of the lower Appellate Court's decree and 
not from the date of the decree in second appeal confirming the reversing decree.® The 
High Court of Allahabad^ has, however, hold that, where the application for restitution 
is for recovery of mesne profits, time does not begin to run until possession of the 
property has been restored to the successful applicant. 

An application for restitution on the reversal of the decree of the High Court 
by the Privy Council is one to “enforce** the decree of the Privy Council and is 
therefore governed by Article 183 of the Limitation Act.® 

For fuller discussion, see the Autlior*s Commentaries on the Limitation Act, 
Article 181 Note 7 and Article 183 Note 4. 


34. Inherent power of Court to grant restitution. — It has ahead y 
been seen in Note 2 that this Section does not confer any neio rights which a 
successful party did not possess otherwise under the general law.^ The jurisdiction 
to make restitution is mherent in every Court and will be exercised whenever 
the justice of the case demands it.^ Such ix)wers will be exercised, whore an 


6. (’34) AIK 1934 All 626 (643, 645) (Fli). 

(’32) AIR 1932 All 609(0 10): 54 All 770. (rjiiiiitation 
is not suspended bv the filing of second appeal.) 
<’32) AIR 1932 Cal 308 (310) : 59 Cal 387. 

(’28) AIR 1928 Cal 646 (650, 651): 56 Cal 61 (SB). 
(’39) AIR 1939 Lah 73 (7 C):IIjR (1938) Lah571. 
[See also (’33) AIR 1933 Cal 422 (423). 

(*39) AIR 1939 Cal 349 (351) : 69 Cal L .Tour 
293 (296). (Kx parto decree set aside in suit — 
Order confirmed in appeal — Time for appli- 
cation for restitution runs from order of trial 
Court and not of Appellate Court.)] 

[See however (’33) AIR 1933 Rang 180 (182) : 
11 Rang 275. (Assuming that Art. 181 is appli- 
cable time begins to run from date of final 
decree.)] 

[But see (’26) AIR 1926 Cal 981 (982). (Not fol- 
lowed in AIR 1928 Cal 646 which is a decision 
of three Judges.)] 

7. (*34) AIR 1934 All 626 (6:47, 643, 045) (FB). 

8. (’22) AIR 1922 All 238 (239) : 44 All 555. 

(’28) AIR 1928 All 293 (294) : 60 All 767. 

Note 34 

1. (’12) 16 Ind Cas 966 (966) (Cal). 

2. (’24) AIR 1924 All 718 (718, 719): 40 All 767. 
(Costs disallowed as Ixjing not necessary for the 
ends of justice.) 

(’32) AIR 1932 Cal 29 (31): 58 Cal 1070. (Kx parto 
doertje set aside — Restitutio i under inherent 
powers of Court.) 

(’33) AIR 1933 All 117 (118). (Provincial Insol- 
vency Act 1920, S. 5 — Adjudiciitioii annulled 
yet distribution ordered — Order sot aside — Pay- 
ments under distribution order can be ordered to 
be refunded.) 

(’83) AIR 1933 All 218 (221) : 55 All 221. (Decree 
rendered inoperative in a separate suit— Restitu- 
tion may be granted under inherent powers 
though the terms of this Section do not applv.) 
(*34)AIR 1934 Mad 820 (822) : 67 Mad 849. 
(Money improperly drawn out under decree — 
PormiBsiou to draw subject to execution of bond 
-undertaking to repay— Court has inherent power 
to accord restitution.) 


(’34) AIR 1934 Lah 322 (323). (Mesne profits not 
granted as possession was not wrongful.) 

(’34) AIR 1934 Pat 150 (151). 

(’71) 7 Moo P C (N S) 314 (PC). 

(’30) AIR 1930 Mad 988 (900, OOi). (Section 144 
can Ije applied to interim orders pending final 
disposal of partition suit.) 

(’26) AIR 1926 All 274 (276). (Sale under prior 
mortgage decree— .Subsequent sale under doereoon 
subsc<iuciit mortgage to which the prior decree- 
holder and purchaser wore parties — Court can 
order refund of the money received from the 
latter by the former.) 

(’ll) 10 ind Cas 818 (819) : 35 Bom 255. (Refund 
of money wrongly taken from Court.) 

(*13) 18 Iiid Cas 144 (144) (Low Bur). (Pro^xirty 
sold in execution held not liable for attaclimont 
in claim .suit — Court can order restitution to 
successful claimant.) 

(’87) 14 Cal 484 (486). 

(’14) AIR 1914 Cal 092 (692). (Sale set aside on 
ground of fraud — Court has inherent power to 
grant mesne profits from auction-purchaser.) 

(’05) 2 Cal L Jour 537 (539, 540). (Decree for 
confirmation of possession only — Decree-holder 
obtaining possession in exception — Conn can 
grant restitution under its inherent powers.) 

(’05) 2 Cal W N 381 (382). 

(’06) 33 Cal 927 (932, 934). (Re.spondent may bo 
ordered to furnish security pending appeal.) 

(’06) 3 Cal L Jour 181 (182). (Kx parte decree set 
aside— Court has inherent power to order restitu- 
tion.) 

(’07) 6 Cal L Jonr 662 (666). 

(*16) AIR 1916 Cal 241 (244) : 43 Cal 269. (^Money 
deposited in Court wrongly withdrawn — Court 
has iiihoront pow'or to order restitution.) 

(’26) AIR 1926 Lah 685 (687). 

(’22) AIR 1922 P C569 (271) : 49 Ind App 351 ; 
2 Pat 10 (PC). (Auction sale — Deposit of price by 
purchaser aud sub^uent discharge of incum- 
brance— Sale set aside — Judgment-debtor must 
refund deposit before claiming restoration of 
possession.) 
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application is not strictly within this Section ’ either under Section 151 or Section 47 


(*16) AIB 1916 Cal 264 (265). (Heturn of money 
taken from Court.) 


(*14) AIB 1914 Cal 718 (719). (Auction sale— Court 
can order both judgment-debtor and decree- 
holder to return moneys taken from Court and 
pay it back to the purchaser.) 

(’22) AIB 1922 Cal 28 (29, 80). (Re-call of money 
improperly paid out of Court.) 

(’66) 1866 Beng L B Sup Vol 606. 

(*17) AIR 1917 Lah 426 (428): 1917 Pun Be No. 61. 
(’18) AIB 1918 Mad 611 (612) : 41 Mad 816. (In- 
terest was ordered to be paid.) 

(’28) AIB 1928 Mad 946 (947). 

(’08) 11 Oudh Cas 286 (286). (Mesne profits can 
be ordered.) 

(’28) AIB 1928 Oudh 16(17). (Execution wrongly 
ordered by Court.) 

(’17) AIR 1917 Pat 495 (497) : 2 Pat L Jour 361. 
(Sale set aside by first Court but upheld on 
appeal— Purchase money withdrawn by auction- 
purchaser on the setting aside of the sale can be 
recalled after the appellate order.) 

(’24) AIR 1924 Pat 800 (801). (Executing Court 
delivering possession by wrong interpretation of 
decree — High Court holding interpretation to bo 
erroneous— Court has inherent power to restore 
possession.) 

(’18) 46 Ind Cas 475 (476) (Bur). 

(’24) AIR 1924 Rang 181 (181) : 1 Rang 770. 

(’07) 29 All 143 (144). 

(’02) 6 Cal W N 710 (712). 

(’06) 28 All 666 (669). (Return of the property and 
mesne profits.) 

(’37) AIR 1937 Mad 178(179). (Trial Court order- 
ing defendant in pauper suit to pay court-fee — 
Appellate Court reversing order — Application 
claiming interest on refund of court-fee paid in 
trial Court in pauper suit is one under S. 161.) 
(’88) AIR 1988 Oudh 221 (228, 224): 14 Luck 186. 
(Though S. 144 does not in terms apply to pro- 
cesses issued in contravention of the terms of 
8. 7 (1) (a), U. P. Encumbered Estates Act, such 
processes can be set aside under the provisions 
of 8.161, C. P. C.) 

(’38) AIR 1938 Oudh 169 (170) : 14 Luck 106. 
(’88) AIR 1938 Pat 447 (448). (Third party claim- 
ant establishing title to property sold in exe- 
cution — Order of Court directing decree-holder 
to restore purchase-money to auction- purchaser 
comes under 8. 161.) 

(’87) AIR 1987 All 232 (234). (Restitution can be 
granted under S. 161, C. F. C., if it cannot be 
obtained in any other way.) 

(’89) AIB 1989 All 60 (69) : I L B (1989) All 103. 
(’36) AIR 1936 Mad 636 (639). (Dispute between 
parties regarding land — Court intervening and 
issuing notice under 8. 145, Cr. P. C. — Receiver 
appointed — Plaintiff getting possession from 
receiver for cultivation and putting himself 
under direction of Court as regards disposal 
of money realized from cultivation — Plaintiff 
getting possession in subsequent decree by Court 
— Decree set aside on appeal— Court held could 
pass just and proper orders for disposal of pro- 
fits accrued to plaintiff.) 


(’36) AIR 1986 Mad 788 (783). (Insolvency of 
mortgagor — Payment by Official Receiver to 
first mortgagee— Objection by second mortgagee 
to rate of interest upheld on appeal— Court has 
power to order refund of excess payment.) 

(’86) AIR 1986 Cal 90 (90). 

[See (’08) 4 Low Bur Bui 268 (264). 

(’32) AIB 1932 Bom 428 (429). (Party obtaining 
copies from Banks under the Bankers’ Books E vi» 
dence Act by order of Court — Order subsequently 
vacated— Court ordered restitution of the copies 
to the Banks.)] 

[See also (’96) 22 Cal 601 (604).] 

3. (’25) AIR 1926 Mad 365 (866). 

(’88) AIB 1988 Pat 664 (666). 

(’21) AIR 1921 Nag 112 (113) : 17 Nag L R 62. 
(’27) AIR 1927 Lah 635 (637). (Power of restitu- 
tion is not limited to 8oction 144.) 

(’24) AIR 1924 Lah 583 (684). (Power to grant 
restitution is not confined to this Section.) 

(’21) 63 Ind Cas 43 (44) (Lah). (Decree for pos- 
session — Execution stayed pending appeal — 
Appeal dismissed— Court can award mesne pro- 
fits for the period the docrco-holdcr was kept 
out of possession due to stay order.) 

(’80) AIR 1930 Pat 473 (476). (Court exercised 
inherent jurisdiction to restore the heirs to pos- 
session when possession was taken without 
notice to them.) 

(’31) AIR 1931 Cal 779 (780). (Restitution under 
inherent jurisdiction, sale being set aside under 
0. 21 B. 92.) 

(’27) AIR 1927 Lah 346 (347). (Mesne profits 
from date of decree up to the disposal of appeal 
can be granted in exercise of inherent power.) 
(’24) AIR 1924 Bang 181 (181) : 1 Bang 770. 

(’06) 83 Cal 927 (982). 

’22) AIR 1922 Cal 28 (29, 80). 

’86) AIB 1985 Cal 90 (90). (Section 144 is not 
exhaustive- Court has inherent power to pass 
such order as to do effective and complete justice 
between parties.) 

(’85) AIR 1985 Mad 783 (783). (Variation or 
reversal of order — Restitution can be ordered 
under inherent power.) 

(’37) AIR 19.37 Mad 95 (96). 

(’84) AIR 1934 Lah 1023(1024). (Court has inhe- 
rent power to grant restitution apart from S. 144.) 
(’39) AIR 1939 All 66 (69) : I L R (1939) All 103. 
(But where the relief claimed is not really resti- 
tution and can appropriately be claimed in a 
suit, recourse cannot be had to the inherent 
powers.) 

(’39) AIR 1939 Nag 101 (102) : I L R (1939) Nag 
492. (Suit remanded — Meanwhile in execution 
defendant depositing sum which plaintiff with- 
drew — Fresh decree for lesser amount passed on 
remand— Defendant applying for refund of sur- 
plus— Refund heldcould be granted under S. 161.) 
(’37) AIR 1937 Mad 150 (161). (Ex parte decree 
set aside and re-trial ordered — Execution taken 
out by mortgagee decree-holder prior to retrial— 
New decree awarding amount less than that 
realized by sale — ^stitution granted under 
S. 161, C. P. C. — The setting aside of ex parte 
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of the Code* 

Illustratiom 

1. A purchases a property in a sale held in execution of a decree and obtains possession thereof. 
On the application of B, the judgment-debtor, the sale is set aside. B applies for restitution of 
possession and mesne profits from A. Does the application* lie under Section 144 ? No : for, no decree 
has been varied or reversed. But the restitution can be granted under Section 151,® on the principle 
that an erroneous act of the Court should not be allowed to do injury to the suitors.® 

2. 4 obtains a decree against B and recovers the money due under the decree by execution. 
Subsequently it appears to the Court that B was dead at the time of the institution of the suit. The 
decree is a nullity and the Court, having levied execution while there was legally no decree, has 
inherent power to rectify the mistake and order restitution.^ 

There is one distinction between tlio exercise of the powers under S. 144 and 
the exercise of the Court’s inherent jurisdiction. While the Section is jjnanilatory 
the exercise of the ix)wer under Section 151 depends upon the discretion of the Jourt 
which will be used only in the interests of justice.® 

The inherent powers of a Court do not extend to convert an application which 
has nothinj^ to do with restitution into one for restitution.® Nor does it extend to 
ordering restitution against a person who is neither a party to nor bound by any order 
of the appellate or reversing Court.^® 

38. Revenue Court. — The jurisdiction to make restitution being inherent in 
all Courts, the principles of Section 144 will apply to Revenue Courts also.^ 


decree does not amount to reversal or variation 
nor does the new decree passed after retrial 
amount to reversal or variation of the original 
decree as that decree has been already sot aside.) 
[See (14) AIU 1014 Iiah 9 (11) : 20 Ind Gas 
203 (205) : 1914 Pun Ho No. 10. 

(10) G Ind Gas 508 (511, 512) (Gal).] 

4. (’20) AIR 1920 Bom 12 (12) : 44 Bom 702. 
(Ex parte decree set aside — Property must be 
restored whether under Sec, 47 or this Section.) 

(’33) AIR 1933 All 218 (221) : 55 All 221. (Power 
under S. 151 will be exercisctl where it is neces- 
sary for preventing injustice and where it does 
not contravene any statutory provision.) 

(19) AIR 1919 Bom 175 (17fi) : 43 Bom 235. 

5. (’14) AIR 1914 Gal 692 (G92, 698). 

(’18) AIR 1918 Pat 62 (53) : 2 Pat L Jour 20G. 
(’94) 21 Gal 989 (997). (Mesne profits.) 

(12) 14 Ind Gas 456 (457) (Cal). 

(’37) AIR 1937 Mad 694(695). (Mesne profits also 
can be awarded.) 

[See also (’19) AIR 1919 Bom 175 (17G) ; 43 
Bom 235. 

(’36) AIR 1936 Lah 497 (498, 499). (Execution 
sale set aside — Gourt can order decree-holder to 
' refund purchase-money to auction-purchaser.)] 

6 . (’22) AIR 1922 PG 269 (271): 49 Ind App 351 : 
2 Pat 210 (P G). 

(’02) 6 Gal W N 710 (712). 

(’22) AIR 1922 Nag 82 (84) : 18 Nag L R 24. 

7. (*33) AIR 1933 Mad 888 (888). (Under Sec- 
tion 151, 0. P. G.) 

8 . (17) AIR 1917 Gal 188 (192). (But the test of 
what Is just must be determined with reference 


to the imperative requirements of the law ap- 
plicable to the subject-matter.) 

(’37) AIR 1937 Mad 178 (179). (Interest refused 
in view of peculiar circumstances of the case.) 

9. (’17) AIR 1917 463 (453) : 34 Ind Gas 

774 (775). 

[See also (’39) AIR 1939 All 66 (69) : I L R (1939) 
All 103. (Where the relief claimed is not really 
restitution and can appropriately be claimed in 
a suit, recourse cannot be had to the inherent 
powers of the Court under S. 151.) 

(*37) AIR 1937 Pat 647 (650) : 16 Pat 729. 
(Decree against Hindu father and sons based 
on compromise — Sale of family property in exe- 
cution — Purchase by decree-holder-— Full satis- 
faction of decree entered — Subsequent suit by 
sons to declare compromise decree not binding 
on them — Decree releasing half share in pro- 
perty — Decree and sale remaining as a whole — 
Application by decree-holder for compensation 
not maintainable— Doctrine of caveat emptor 
applied.)] 

10. (’19) AIR 1919 Mad 581 (681) ; 41 Mad 467. 
(Order refusing to set aside execution sale revers- 
ed in .appeal — Auction-purchaser not party to 
proceedings — Claim to restitution not main- 
tainable.) 

Note 35 

1. (’04) 26 All 149 (151, 152). (Restitution due in 
virtue of the modification in appeal of the decree 
of a Rent Court.) 

(*22) AIR 1922 All 71 (72) : 44 All 283. 

(’67) 7 Suth W R 520 (521) (F B). 

(’90) 1890 Rent Act Rul No. 56. (1900 Jacob Re- 
print, page 84.) 

(’18) 46 Ind Gas 475 (476) (Bur.) 
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Section 14S 


80t RoYieion* — No revision lies from an order on an application falling under 
Section 144, for such an order is appealable as a decree under Section 2 (2).^ Where 
the Court refuses to order restitution in the exercise of its discretion in a case not 
falling within Section 144, the order is not open to revision.^ 

It has been seen in Note 31 that in cases of restitution not falling within 
Section 144 there is a difference of opinion as to whether the order made amounts to 
a “decree.” Where the order is held not to amount to a decree and no other remedy 
is open, a revision will lie.* 


Enforcement of liability 1 45 . [S. 253.] Where any person has 

of mrety. bccome liable as surety — 

(а) for the i)erformance of any decree* or any part 

thereof, or 

(б) for the restitution of any property taken in execu- 

tion of a decree,* or 

(e) for the payment of any money,* or for the fulfilment 
of any condition imposed on any person,® under an 
order of the Court in any suit or in any proceedings 
consequent thereon, 

the decree or order may be executed against him,^ to the extent to 
which he has rendered himself personally liable,® in the manner 
herein provided for the execution of decrees, and such person shall, 
for the purposes of appeal, be deemed a party within the meaning 
of section 47 ; 

Provided that such notice” as the Court in each case thinks 
sufficient has been given to the surety. 

[1877, S. 253 ; 1859, S. 204; See S. 55 (4), 0. 25 R. 1 ; 0. 38, 
Rr. 2 and 5; 0. 41 R. 10 ; 0. 45 R. 7.] 


1. Legislative changes. 

2. Scope, applicability and object of the Sec- 

tion. 

2a. Security by person primarily responsible 
— Applicability of Section. 

2b. Security in favour of the Court~> Applica- 
bility of the Section. 

2c.*'Has become liable as surety.*' 

3. Security for the performance of any 

decree. 

Note 36 ^ 

1. Sec S. 115 of the Code and the Notes thereto. 
(^35) AIR 1935 All 873 (876). 

2. (’14) AIR 1914 Lah 9 (11) : 20 Ind Cas 203 
(205) ; 1914 Pun Re No. 10. 


4. Security for restitution of property taken 

in execution of a decree — Clause (b). 

5. Security for payment of money. 

6. Security for fulfilment of any condition 

imposed on any person — Clause (c). 
6a.Under an order of the Court — Clause (c). 
6b."ln any suit or in any proceedings conse- 
quent thereon." 

7. "The decree or order may be executed 

against him." 


3. (’02) 1902 Pun Re No. 7G, page 301. (No other 
remedv open.) 

(’34) AIR 1934 Lah 108 (108). 

(’67) 7 Suth W R 520 (621). 

(’86) 8 Mad 494 (495). (Order allowing interest.) 
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8. **To the extent to which he has rendered 

himself personally liable.** 

9. Discharge of surety. 

9a. Surety if can recover sum forfeited, 

10. Form of surety bond. 

10a. Enforceability of surety bond in execu- 
tion apart from the Section. 


11. Maintainability of separate suit by or 

against the surety. 

12. Appeal. 

13. Limitation. 

* 14. Notice to surety. 


Other Tomes (miscellaneous) 


Appellate decree. See Note 3. 

Duration and extent of liability. Sec Note 8. 
Enforcement of surety bond. See Notes 8 and 11. 
Ex parte decree. See Note 3. 

Liability of legal representative of surety. See 
Note 9. 

Oral contract of suretyship. See Nolo 10. 
Proceedings. See Note 9. 


Refund of security money. See Notes 7 and 12. 
Registration. See Note 10. 

Revision. Sec Note 12. 

Such person shall be deemed a party. See 
Note 12. 

Surety bond — Whether to be in favour of Court. 
See Note 10. 

Surety under adjustment. See Note 6. 


1. Legislative changes. — Tho present Section has altered the law in the 
following respects : — 

1. The old Section applied only to sureties for the performance of decrees. It 
did not apply to securities for the fulfilment of a condition imposed by an order of 
Court. It was also doubtful whether it applied to securities for the performance of 
appellate decrees and to securities for restitution of property taken in execution of a 
decree. It did not also apply to securities for payment of money which were not 
securities for the performance of decrees. The present Section applies to all those kinds 
of securities. 

2. The word “personally” has been newly added in the present Section before 
the word “liable.” 

3. The competency of an appeal from an order under this Section is made 
clearer by tlie provision as to the surety being deemed a “party” for purposes of appeal. 

4. Notice under the present Section need not be in writing. 

2. Scope, applicability and object of the Section. — The object of this 
Section is to provide a summary remedy for tho enforcement of the liability of a surety 
who has given security for any of tho purposes enumerated in tho Section. But for 
this Section, the party for whoso benefit the security has boon given would have to file 
a separate s\iit to enforce the security. This Section dispenses with tho necessity of a 
suit and enables him to enforce the security by execution proceedings in the same 
manner as if tho surety was a party to tho decree or order in respect of which security 
has been given. ^ But the procedure provided by the Section applies only to the extent 
to which the surety has rendered himself personally liable. 

2a. Security by person primarily responsible — Applicability of Section. 

— A surety is one who takes upon himself, and guarantees tho performance of, an 
obligation which rests primarily upon another. The surety’s liability is an accessory 
one. Hence the Section has no application unless the person sought to bo proceeded 
against has taken upon himself the liability of another} Tho liability need not be that 
of either the judgment-debtor or the decree- holder but it may be the liability of an 
officer of the Oourt.^ Thus, this Section applies to the enforcement of the liability of a 

Section 145 — Notel (’16) AIR 1916 Mad 521 (522) : 39 Mad 584. 

1. (’36) AIR 1936 Lah 463 (464). (It does not (’33) AIR 1933 Mad 691 (698) : 66 Mad 989. 
matter that the name of the surety is not men- 2. (’39) AIR 1939 Cal 316 (319). 
tioned in the decree.) [See (’28) AIR 1928 Nag 294 (294), (In this case 

Note 2a it was only decided that in the particular cir- 

1. (’89) AIR 1939 Cal 310 (319). cumstancea of tho case the surety was a surety 


Section 146 
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person who has stood surety for a receiver.^ See also Note 4 below. 

2b. Seourity in faYOUP of the Court Applioability of the Section. — 

The security under this Section is intended to bo given to some named officer or other 
individual and not to be a mere undertaking to the Court. The Court is not a juridical 
person. It cannot bo sued. It cannot take property and as it cannot take property it 
cannot assign it. Where therefore a security bond is executed in favour of the Court, 
this Section has no application. But independently of this Section it can be enforced by 
an order on an application to which tho sureties are parties that tho properties be sold 
unless, before a day named, the sureties find tho money.^ 

In the undermentioned case® a security bond was executed in favour of a 
certificate officer under the Bengal Public Demands Recovery Act in respect of a debt 
due by a certificate debtor to a certificate holder. It was held that the certificate officer 
who was deemed to be a Court under Section 57 of the Act, could not maintain a suit 
on the surety bond, and that the certificate holder as the beneficiary under the bond 
could sue on it. 

See also Note 11 infra, 

2o. ‘‘Has become liable as surety.” — Where A was appointed commis- 
sioner to attach certain moveable property and keep it in custody and he after 
attaching such property locked the goods in a shop and appointed two watchmen to 
look after the shop and locks, it was held that the watchmen could not be said to have 
become liable as sureties and that this Section did not apply.^ 


3. Seourity for the performance of any decree. — Old Section 253 used 
the words “whenever a person has before the passing of a decree in an original suit 
become liable as a surety," etc. Hence it did not apply to securities given subsequent to 
the passing of a decree^ except when the bond expressly stipulated for its enforcement 


for a party to the suit and so the objection 
that the surety was not a surety for a party 
was groundless. But the case does not decide 
the question whether this Section will not apply 
unless tho surety is a surety for a party to the 
suit.) 

(’16) AIR 1916 Mad 521 (522): 89 Mad 584. (The 
remark in this decision that the Section con- 
templates proceedings against a third party who 
has given an undertaking for the due discharge 
of the obligations resting upon a party to the 
suit only means that the Section does not apply 
to the enforcement of the liability of the person 
on whom the primary responsibility lies.)] 

3. (’16) AIR 1915 Gal 331 (334). 

(’27) AIR 1927 Rang 384 (334). 

(’20) AIR 1920 Low Bur 58 (59) : 10 Low Bur 

Rul 236. 

Note 2b 

1. (’19) AIR 1919 P C 55 (59) ; 42 All 158 : 46 

Ind App 228 (P C). 

(’33) AIR 1933 Mad 691 (693) : 66 Mad 989. 

(*83) AIR 1933 Mad 342 (342). 

(’84) AIR 1934 Cal 64 (67) ; 60 Cal 1298. 

(’34) AIR 1934 Mad 186 (188, 189) : 57 Mad 688. 

(Assumed case.) 

(’34) AIR 1984 Mad 262 (264) : 57 Mad 803. 


(’28) AIR 1928 Bom 42 (47. 48) : 52 Bom 116. 
(’24) AIR 1924 All 105 (107) : 45 All 649, 

(’26) AIR 1926 All 657 (658). 

(’28) AIR 1928 All 527 (529) : 51 All 346. 

(’29) AIR 1929 Rang 126 (127) : 7 Rang 352. 

(’29) AIR 1929 Lah 893 (394). 

(’27) AIR 1927 Mad 416 (420). 

(’95) 17 All 99 (102). 

(’16) AIR 1916 All 57 (59, 00) : 38 All 327. 

(’24) AIR 1924 Cal 485 (486, 487) : 51 Cal 150. 
(The decision to tho contrary in AIR 1919 Cal 
773 is not good law.) 

[See also (’36) AIR 1936 Mad 589 (591). (The 
same procedure can be followed even where 
subsequent to the property being given as 
security, the property is alienated to a third 
party inasmuch as such alienation will be 
affected by tho principle of Us pendens.)] 

2. (’37) AIR 1937 Cal 625 (630) : I L R (1937) 2 
Cal 698. (Certificate* holder ’a suit not barred by 
the principle in (1861) 30 L J Q B 265.) 

Note 2c 

1. (’83) AIR 1933 All 385 (386). 

Note 3 

1. (’86) 8 All 639 (641). 

(’81) 3 All 809 (811). 

(’84) 7 Mad 284 (287). 
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in execution.* There was also a conflict of views between the Calcutta and the other 
High Courts as to whether the Section applied to appellate decrees.* The present 
Section makes it clear that it applies to securities for the performance of any decree 
whether original or appellatOi and to all securities whether given before or subsequent 
to the passing of a decree.^ The words of the Section are wide enough to cover a case 
where an ex parte decree is sot aside on security being given for the performance of 
the decree that may be passed at the re-hearing.® See also the undermentioned case.* 

4. SeouFity for restitution of property taken in execution of a decree 
■ — Clause (b). — Where, during the pendency of an api^eal against a decree, the 
decree-holder wishes to execute the decree, he may be allowed to do so under 0. 41, 
B. 6 on his furnishing security for restitution, in the event of the decree being revi3r8ed, 
of any property taken in execution. The security in such a case is really a secun<^^y for 
the performance of the appellate decree. Under the present Section such a security 
can be enforced in execution. But this was disputed under tlie former Code. See 
Note 3 above. 

Where moveable property is attached under 0. 21 B. 43 of the Code, and the 
attaching officer makes over such property to a third person on his passing a security 
bond for the production of such property in Court when called upon, it has been held 
by the High Court of Madras in the undermentioned cases^ that Section 145 clause (b) 
has no application to the case, the reason being that this clause is prima facie 
intended for cases in which restitution is sought against a party who has taken the 
property in execution of the decree or order in his favour and that the custodian of 
attached property under 0. 21 B. 43 cannot be said to be a person who has taken 
the property in execution of a decree.” The Allahabad High Court has also hold in the 


(’08) 11 Oudh Gas 842 (343, 344). 

<’97) 19 All 247 (248). 

(’06) 30 Bom 50G (507). 

(’08) 1908 Pun W R No. 193, p. 722 : 1908 Pun 
Re No. 143. (In this case the bond was held 
to fall within S. 336 (now S. 55) and onforccablo 
under that Section.) 

(’05) 1905 Pun Re No. 50 page 180. (Bond under 
S. 837-A (O. 21 R. 40). Though the language of 
S. 204 of the Code of 1859 (now S. 145) did not 
require that security must have been given before 
the passing of a decree, the cases decided under 
that Code also held that the Section did not 
apply to securities given subsequent to the passing 
of a decree.) 

(’71) 3 N W P H C R 88 (89). 

(’70) 13 Suth W R 36 (36). 

(’67)7Suth WR 329 (330). 

(•71) 1871 Pun Re No. 62. 

(*76) 1876 Pun Re No. 76 p. 154. 

2. (’06) 4 Gal L Jour 311 (316). 

3. (’96) 22 Gal 25 (27. 28) (No.) 

(‘95) 23 Cal 212 (216) (No). 

{*88) 15 Gal 497 (601, 602) (No.) 

(*86) 12 Gal 402 (406, 406) (No.— The words ‘in 
an original suit’ were not present in S. 204 of 
the G(^e of 1859. Hence that Section was held 
applicable to sureties for the performance of appel- 
late decrees, even by the GalcuttaHighGourt.) 

(’78) 3 Oal L Rep 505 (607) (No.) 

(’78) 8 Oal 818 (819). (Bond given as security 


under S. 342 of 1859 Godo (0. 41 R. 10) — Security 
can be enforced under S. 204 (S. 145).) 

(*72) 9 Jieng L R App 17 (17). (By Act 8 of 
1859 .security for costs of appeal was. expressly 
made realizable in execution.) 

(’88) 12 Bom 411 (415) (Yes.) 

(1900) 25 Bom 409 (415) (Yes.) 

(’01) 3 Piom L R 549 (553) (Yes.) 

(’99) 23 Bom 478 (483) (Yes.) 

(’80) 2 All 604 (607) (P B) (Yes.) 

(’95) 17 All 99 (101, 102) (Yes.) 

(’09) 4 Ind Gas 1005 (1005) (Lah) (Yes.) 

(’06) 1906 Pun Re No. 109 page 387. (Thissuiier- 
sedes 1895 P R No. 77 and 1886 P R No. 109.) 
(’06) 1906 Pun Re No, 125, page 469 (Yes.) 

(*07) 4 Low Bur Rul 197 (199) (Yes.) 

(’89) 13 Mad 1 (5, 6) (Yes.) 

(*14) AIR 1914 IMad 328 (.329) : 38 Mad 1120. 
(Dissenting from 15 Mad 203.) 

[See (’89) 16 Gal 323 (326, 326).] 

4. (’35) AIR 1935 Lah 189 (190). (The expression 
“any decree’’ is wide enough to cover a decree 
that has already been passed as well as a decree 
that may be passed after the person concerned 
has become liable as surety.) 

5. [See (’89) 26 Gal 222 (224).] 

6. (’34) AIR 1934 Mad 186 (189) : 57 Mad 688. 

Note 4 

1. (’20) AIR 1920 Mad 321 (322). 

(’19) AIR 1919 Mad 649 (649). 

(’26) AIR 1926 Mad 1005 (1006). 
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undermentionod cases^ that this Section does not apply to the enforcement of the 
security bond in such a case. The Madras High Court in a later case,^ the Nagpur 
Judicial Commissioner’s Court / the Allahabad High Court in the undermentioned cases® 
and the Lahore High Court® have, on the other handf held that Section 146 will apply 
to such cases. 

In the undermentioned case," the Calcutta High Court pointed out that a surety 
is a ijerson who guarantees the performance of an obligation by another and held that 
a person to whom moveable property attached in execution is handed over for safe 
custody will be liable to be proceeded against under this Section as a surety only if the 
primary responsibility for producing the thing when required rests on another person, 
say, the officer of the Court who has attached it, and not where the responsibility is 
only that of the person giving security for the safe custody of the property. It is 
submitted that this view is correct. (See Note 2a above.) 

See also Note 6a below. 

5. Security for payment of money. — See the following provisions of the 
Code under which such security is taken — 

(1) Section 65 sub^section (4) — Security on behalf of judgment-debtor arrested 

in execution. 

(2) Order 26 Buie 1 — Security for costs of suit. 

( 3) Order 32 Buie 8 — Security for costs by retiring next friend. 

( 4) Order 38 Buie 2 — Security on behalf of person arrested before judgment, 

( 6) Order 38 Buie 6 — Security in cases of attachment before judgment. 

( 6) Order 41 Buie i(?— Security for costs of first appeal. 

( 7) Order 46 Buie 7 — Security for costs of Privy Council appeal. 


6. Security for fulfllment of any condition imposed on any person 
ClauSjS (c). — Old Section 253 applied only to securities for the performance of a 
decree. Hence it did not apply to securities for the fulfilment of a condition imposed 
upon a person under an order of the Court. Thus, where certain documents were 
returned to the defendant in a suit on his furnishing security for their production in 
Court whenever required, it was held that the liability of the surety could not be 
enforced by summary proceedings under Section 263.^ Similarly, where a judgment- 
debtor was arrested in execution of a decree but was released on security being given 
for his appearance in Court, it was held that Section 253 was not applicable to the case.^ 
The decision in such cases would bo different under the present Code.® 

This Section refers to a “condition imposed on any person” and not to “any 
other person” and is therefore applicable to a person who is a surety for himself just 
as much as to one who is a surety for some one else.® 


2 . (’35) AIR 1935 All 768 (769). (AIR 1933 All 
385 and A 1 R 1926 All 406, Relied on.) 

(’20) AIR 1920 All 245 (245) : 42 All 394. 

3 . (’33) AIR 1933 Mad 219 (220). 

4 . (*24) AIR 1924 Nag 258 (262, 263) : 20 Nag 
L R 93. (Overruling 16 Nag L R 178 : AIR 
1919 Nag 23 and 13 G P L R 104.) 

[But tee (’21) AIR 1921 Nag 130 (131).] 

5. (’21) AIR 1921 All 220 (220, 221). 

(’29) AIR 1929 All 266 (266, 267). 

(’31) AIR 1931 All 567 (568, 571) : 64 All 263 (F B). 
(’36) AIR 1936 All 555 (557). 

6. (’28) AIR 1928 Lah 181 (183). 

(’32) 136 lud Gas 268 (269) (Lah). 


(’25) AIR 1925 Lah 412 (413). 

[But tee (’27) 28 Pun L R 525 (533). (Supurdai 
is not a surety under Section 145.) 

7 . (’39) AIB 1939 Cal 316 (319). 

Notes 

1. (’99) 22 Had 268 (269). 

2 . (’84) 7 Mad 273 (274). 

(’95) 19 Bom 694 (09G). 

(1900) 1900 All W N 156 (157). 

[See (’70) 14 Suth W R 63 (65).] 

3 . (’17) AIB 1917 Mad 237 (238). (Security under 
S. 55 (4) for production of judgment-debtor.) 

4 . (’31) AIB 1931 Bang 65 (65). 
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8a. Under an order of the Court — Clause (o). — This clause will apply Section lU 

only where there is an order of the Court for the payment of money or for the Notes 60*61^ 
fulfilment of any condition imposed on any person. Where the proceedings against tlio 
surety are not to enforce any decree or order of tho Court, the Section will not apply.' 

Where, under 0. 21 R. 43, moveable property is attached and made over by the 
attaching officer to a third person on his passing a bond undertaking to produce tho 
property in Court whenever required, it was held by the High Court of Madras in the 
undermentioned cases^ that the liability of the surety arose not under any order of the 
Court but from an act of the attaching officer under an authority conferred on him by 
law, and that therefore the Section did not apply to such cases. Without adverting to 
this aspect of tho question, a later case of tho same High Court has laid dewn that 
Section 145 will apply to such cases.® 

It was also held by the High Court of Madras in the undermentioned cases^ tliat 
the 'order* referred to was one enforceable throiigh execution by one party to the suit 
or proceeding against another party thereto : whore therefore security was given on 
behalf of the next friend of a minor under 0. 32 R. 6 for withdrawing tho latter’s 
money from Court, it was hold that it was not done under any order of tho Court in 
favour of one party enforceable against another party, but under an order passed for 
the protection of the minor’s interest against that minor’s own next friend and that 
therefore Section 145 did not apply to tho case. In a later case,® however, whore a 
next friend of a minor plaintifif applied for withdrawing the minor’s money from Court 
to be utilized for purchasing Government Promissory Notes and depositing tho same in 
Court and ho was allowed to do so on security, it was hold that Section 145 would 
apply and tho security could be enforced in execution. 

Whore attached properties are released on security that they will bo produced' 
when called for, there is no order "for tho payment of any money or for tho fulfilment 
of any condition imposed on any person,” the surety being liable to pay owing to 
default. Tho Section does not apply to such a case.® 


6b. “In any suit op in any proceedings consequent thereon." — The order 
imposing the condition must bo passed "in any suit or any proceedings consequent 
thereon.”' A proceeding for tho grant of letters of administration though it may take 
tho form of a suit is not a "suit or a proceeding consequent thereon.” Hence a surety 
under an administration bond does not come within the purview of this Section.® But, 
can the Section be applied by virtue of Section 141 of the Code to such proceedings ? 
In tho undermentioned case® Kennedy, J. C„ was of tho opinion that it could be, while 
Rupchand Bilarara, A. J. C., was of tho opinion that it could not, on tho ground that 
Section 145 deals with something more than mere procedure, that it confers a substantive 


Note 6a 

1 . (’33) AIR 1933 All 269 (272): 65 All 316 (FB). 

2. (’26) AIR 1926 Mad 1006 (1006). 

(’20) AIR 1920 Mad 821 (322). 

3 . (’33) AIR 1988 Mad 219 (220). 

4 . (’18) AIR 1918 Mad 661 (663) : 41 Mad 40. 

(’34) AIR 1934 Mad 262 (263) : 57 Mad 803. 

[See also (’36) AIR 1936 Mad 953 (954). (A 
bond given to the Judge of a Court in pursuance 
of an order of the Court under O, 32 B. 6, 
C. P. C., must be enforced by a suit upon tho 
bond — Such a bond is not enforceable by exe- 
cution in the manner provided by Section 145, 
C. P. C.)] 


5. CSS) AIR 1933 Mad 678 (G79); 66 Mad 687 (PB). 

6 . (’26) AIR 1926 Mad 1005 (1006). 

[See also (’33) AUt 1933 Mad 342 (342).] 

Note 6b 

1 . (’28) .\IR 1928 Rang 249 (252) : 6 Rang 474. 
(The proceodiugs for the grant of letters of admini- 
stration is not a suit.) 

(’26) AIR 1926 Sind 35 (36) : 19 Sind Ij R 390. 
[See also (’25) AIR 1925 Sind 25 (26) : 17 Sind 
L B 257.] 

2 . (’28) AIR 1928 Rang 249 (262): 6 Rang 474. 

3 . (’26) AIR 1926 Sind 35(36): 19Sind L B 390. 
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right of making a person, not a party to a pending suit, amenable to the jurisdiction of 
the Court in execution proceedings and that it therefore could not be applied to 
proceedings other than suits. See Section 141 Note 7, ante. 

Where the judgment-debtor deposited the decree amount into Court and the 
next friend of the minor decree-holder applied for withdrawing the ihoney and for 
re-depositing it in the form of Government Promissory.Notes, it was held that such an 
application was a “proceeding conser|uent on the suit" and that a surety for such 
re-deposit can be proceeded against under this Section.^ 

7. The decree or order may be executed against him.’’ — This Section 
provides for the enforcement of the surety’s liability by execution against the surety 
of the decree or order in connexion with which the security was given. But the Court 
is not hound to issue execution against the surety. It has a discretion to refuse such 
execution.^ If execution is issued the Court cannot declare a forfeiture in favour of 
the Government but the security money should be paid to the decree-holder.^ The 
decree- holder must apply it towards the satisfaction of his decree and is not entitled 
to it over and above the decree amount as a solatium for delay brought about in the 
execution of his decree.® 

The more fact that the applicant for execution mentions the breach of one 
condition in the security bond as having given him the right to apply for execution 
does not disentitle the Court from ordering execution if in the course of the proceedings 
it finds that some other condition has been broken.^ 

The legality of the order for security cannot be questioned by the surety in the 
execution proceedings against him under this Section.® 

The Court has no power under the Section to order the refund of moneys 
deposited as security. But refund can be ordered under Section 151.® 


• 8. " To the extent to which he has rendered himself personally liable.”— 

The word “personally" has been newly added in the present Section. Under the former 
Section there was a conflict of opinion as to whether the Section applied to cases where 
the surety had not undertaken a •personal liability but had merely given a charge on 
his property.^ Under the present Section it is clear that it applies only where the 
surety has rendered himself personally liable.® If therefore a security bond were given 
by the Government on behalf of the Secretary of State for India in Council, Section 146 
would not apply to the case, as the Secretary of State would not bo personally liable 
under the bond.® For the same reason, where a surety bond does not create a personal 
liability but merely creates a charge or •mortgage on the surety’s property, it cannot be 
enforced by proceedings under this Section} Where, however, the charge on the surety's 
property is declared by the decree itself, the liability can be enforced by executing the 


4 . (’83) AIR 1938 Mad 678 (678, 679); 56 Mad 687. 

Note? 

1 . (’22) AIR 1922 Bom 840 (841) : 46 Bom 702. 
(’25) AIR 1925 Rang 185 (187) : 2 Rang 567. 

2. (’12) 16 Ind Gas 118 (119) : 89 Gal 1048. 

(’80) AIR 1986 Sind 244 (246): SO Sind L R 177. 

[See also (’22) AIR 1922 Bom 340 (340, 341): 46 
Bom 702.] 

3. (’21) AIR 1921 Gal 559 (560). 

4 . (*36) AIR 1986 Sind 244 (246): 80 Sind LR 177. 

5. (’36) AIR 1986 Gal 143 (145). 

6. (’ll) 12 Ind Gas 692 (698) (Mad). 

<’26) AIR 1926 Lah 544 (544). 


Note 8 

1 . (’17) AIR 1917 All 104 (106) : 39 All 225. 
(Observation of Banerji, J.) 

2. (’16) AIR 1916 Gal 80 (30). 

(’34) AIR 1984 Mad 262 (263) : 57 Mad 803. 

3. (’ll) 9 Ind Gas 862 (872) : 88 Gal 754. 

4 . (’19) AIR 1919 P 0 56 (69): 42 All 158: 46 Ind 
App 228 : 22 Oudh Gas 212 (PG). 

(’17) AIR 1917 All 104 (105, 106) : 89 All 225. 
(’16) AIR 1916 Gal SO (81). (Equitable charge on 
Government Promissory note.) 

(’28) AIR 1928 Bom 42 (48) : 52 Bom 72. 

(’84) AIR 1984 Lah 188 (189) : 15 Lah 282 (FB). 
(Per Division Bench— Bond creating both per- 
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decree and no suit on the mortgage is necessary.® The reason is that in such a case the 
surety is virtually in the position of a judgment-debtor.® 

Whore the surety makes himself personally liable and, in addition, charges his 
property, it is only the personal liability that can be enforced under this Section." 
The decree-holder may give up the mortgage and enforce the personal liahilitu of 
the surety by attachment and sale of the property cliargod.® O. 34 11, 14 does not 
preclude such a course because there is no decree for the payment of money against 
the surety in such cases as required by that Rule.® But where tlie surety has transferred 
his equity of redemption to another person, his personal liability cannot bo enforced 
by the sale of the mortgaged property, because it no longer belongs to him. In such a 
case the property can only be brought to sale by a suit on the mortgage.^® 

Where a judgment-debtor himself gives his property as security, the prcp 3 rty 
can bo sold in execution under Section 47.^^ 


A surety for costs payable by a party to a suit is personally liable for the 
costs and the more fact that ho deposits a certain amount by way of security, does not 
exclude his personal liability.^® 

The surety's liability is co-extensivo with that of the judgment-debtor and he 
is jointly and severally liable with the judgment-debtor for the decree amount. A 
decree against the principal can, in fact, be treated as a decree against him.'® Hence, 
the party for whose benefit security has been given is not bound to execute the decree 
against the judgment-debtor before proceeding against the surety,'* except where the 
decree otherwise provides.'® Within the limits prescribed by the security bond, the 


sonal liability and hypothecating property — 
Surety can bo proceeded against under this Sec- 
tioii-AIR 1929 Lah 393, Followed.) 

(’36) AIR 1936 All 649 (561). 

5 . (’26) AIR 1926 Cal 889 (891, 892) : 64 Cal 1. 

{’28) AIR 1928 Lah 209 (212). 

6. (’28) AIR 1928 Lah 209 (210). 

7 . (’34) AIR 1934 Oudh 139 (140). 

(’35) AIR 1935 Oudh 610 (514, 515): 11 Luck 449, 
(Surety bond executed by member of joint 
Hindu family containing personal covenant — 
Personal liability of member is enforceable after 
his death against his son.) 

8. (’15) AIR 1915 Cal 533 (534). 

(’26) AIR 1926 Bom 279 (280) ; 50 Bom 339. 

(’27) AIR 1927 Mad 416 (420). 

(’17) AIR 1917 Pat 489 (489). 

(’16) AIR 1916 All 57 (59) : 38 All 327. 

(’17) AIR 1917 Pat 696 (696) : 2 Pat L Jour 197. 
[See also (’17) AIR 1917 All 104 (106): 39 All 226.] 

9 . (’17) AIR 1917 Pat 596 (596): 2 Pat LJourl97. 

(’16) AIR 1916 All 57 (59, 60) : 83 All 327. 

(’17) AIR 1917 Pat 489 (489). 

See the following cases : 

(’28) AIR 1928 Lah 802 (803, 804). (0. 34 R. 14 
not being applicable in the Punjab, it is no bar 
to the surety’s liability being enforced against 
the mortgaged property.) 

(’13) 18 Ind Cas 900 (904) (Cal) (PB). (Property 
already under attachment given as security — 
0. 34 R. 14 is no bar to sale of property conse- 
quent on the attachment.) 

{’17) AIR 1917 Cal 82 (83, 84). (But where a suit 
is brought on the security bond and a money 
decree is obtained therein, the mortgaged pro- 


perty cannot bo sold under the decree as 0. 34 
B. 14 clearly applies.) 

10 . (’17) AIR 1917 All 104 (106) : 39 All 225. 

11 . (’24) AIR 1924 Cal 485 (487) : 51 Cal 1.50. 
(’18) AIR 1918 Mad 442 (442) : 41 Mad 827. 

(’7.5) 2 Ind App 219 (233) (PC). 

(’30) AIR 1930 Pat 108 (109) : 8 Pat 801. 

(’03) 30 Cal 1060 (1063). (Decision to contrary in 
32 Cal 494 is not sound law especially in view 
of Privy (kuincildwision in 2 Ind App 219 (PC).) 

12. (’32) AIR 1932 Mad 188 (188). 

13. (’34) AIR 1934 Bom 252 (254) : .58 Bom 485. 
(’38) AIR 1938 Nag 148 (149) : I L R (1939) Nag 

536. (Section IIQ permits the execution of a 
decree (passed against a stranger) against the 
surety as though it wore a decree passed against 
the surety — It may be that he is a party only 
for a limited purpose.) 

14 . (’33) AIR 1933 Nag 287 (289). (This Section 
must bo read with S. 128 of the Contract Act.) 

(’29) AIR 1929 Lah 893 (394). 

(’13) 20 Ind Cas 540 (541) : 7 Sind L R 19. 

(’26) AIR 1926 All 657 (657). 

(’29) AIR 1929 Lah 205 (206). 

’26) AIR 1925 Lah 552 (55.5). 

’21) AIR 1921 Nag 99 (100). 

15 . (’27) AIR 1927 Lah 846 (846). (Of. AIR 1928 
Lah 209.) 

(’79) 4 Cal 331 (334). 

(’95) 19 Bom 578 (581). (Partition decree— Judg- 
ment-debtor depositing in Court property inol^ 
dience to decree — Execution must first proceed 
against property.) 

[See also (’32) AIR 1932 P C 131 (133) (PC). 
(Surety for deficiency in mortgage suit pending 
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surety's liability extends to any amount recoverable from the judgment-debtor.^® Where 
a surety undertakes a liability not contained in the decree, he cannot afterwards dispute 
it.^^ The fact that security has been given does not take away any legal rights which 
the decree-holder may otherwise have. Hence, where security has been given by the 
judgment-debtor, the decree-holder is not bound to proceed only against the properties 
specified in the security bond but is entitled to attach and sell any property of the 
judgment -debtor which ho could otherwise proceed against.'® Where a Hindu father 
has become liable as a surety under this Section, the liability can be enforced by 
execution proceedings under this Section against the sons' share in the joint family 
property to the same extent as if a decree had been passed against the father.'® 

9. Discharge of surety. — The question whether a surety has incurred 
liability under his bond dei)ends upon the terms of the bond.^ Where there is a doubt 


appeal — Surety liable only after hynotheca is 
exhausted and dcficicncv determined.}] 

16. (*29) AIR 1929 All 905 (906). 

(’07) 80 Mad 167 (168). (Decree against judgment- 
debtor for Rs. 5,000 and against surety for 
Rs. 8,000. Amounts received on rateable distri- 
bution of assets recovered from judgment-debtor 
plus amount recoverable from surety must not 
exceed Rs. 5,000.) 

(*29) AIR 19*29 Lah 886 (887). (Sapurdar*s lia- 
bility not limited to price of article but extends 
to decree amount.) 

(’16) AIR 1916 Pat 66 (67), (Surety for removal 
of attachment — Surety’s liability extends to 
decree amount.) 

(’99) 28 Bom 478 (488, 484). (Surety not liable 
where liability expressly excluded.) 

(’10) 5 Ind Cas 189 (141) (Cal). (Surety liable for 
sale'expcuses and poundage fees.) 

17. (*27) AIR 1927 Mad 416 (421). (Relying on 
2 Ind App 219 (PC).) 

[But see (’25) AIR 1925 Pat 128 (129).] 

18. (’18) AIR 1918 Pat 884 (385). 

19. (’38) AIR 1938 Nag 148 (149): ILR (1939) Nag 
536. 

(’35) AIR 1935 Oudh 510 (514, 516) : 11 Luck 449. 

Note 9 

1. See the following cases : 

(’14) AIR 1914 Low' Bur 54 (55). 

(’83) AIR 1933 Mad 360 (361, 362). 

(’16) AIR 1916 Lah 169(170). (Surety forappear- 
ance of defendant — Notice not reaching defen- 
dant — Defendant not appearing — Surety not 
liable.) 

(’70) 14 Suth W R 410 (411). (Security for resti- 
tution of property taken in execution — No 
execution held — Surety not liable though decree 
reversed.) 

(’87) 14 Cal 757 (760). (Obligation to produce 
debtor not discharged by his voluntary appear- 
ance in Court fur his own purposes and then 
disappearing.) 

(’17) AIR 1917 Mad 237 (238, 239). (Surety to 
produce debtor in Court— Bond providing for 
notice to surety— Surety may waive notice.) 
(’18) AIR 1918 Lah 134 (135). (Bond making 
surety liable if dispute not settled — Surety not 
liable if dispute is compromised.) 


(*28) AIR 1928 Lah 974(975). (Surety to produce 
judgment-debtor on a day fixed — Decree-holder 
absent on that day— Surety is not exempt.) 

(’21) AIR 1921 Pat 72 (73) ; 5 Pat L Jour 417. 
(Surety for debtor filing insolvency petitions — 
Failure of debtor to do so within the prescribed 
time — Surety liable.) 

(’28) AIR 1928 Lah 696(697). (Surety to produce 
iudgment-del)tor on a particular day — Court 
closed on that day — Surety not bound to produce 
on any other day.) 

(’24) AIR 1924 Lah 490 (491, 492). (Surety for 
appearance of debtor on any hearing till final deci- 
sion —• Judgment-debtor appearing and obtain- 
ing an adjournment — Judgment-debtor not 
appeari ng at adjourned hearing— Surety is liable) 

(’31) AIR 1931 All 248(244); 52 All 1014. (Surety 
for production of judgment-debtor— Judgment- 
debtor produced on the due date — Surety not 
liable for further default.) 

(’25) AIR 1925 Rang 209 (209) : 3 Rang 53. (Ope- 
rative portion of bond and not recital controls 
its meaning.) 

(’24) AIR 1924 Rang 347 (347). (Surety to pro- 
duce debtor obtaining adjournment on false affi- 
davit and producing debtor on the adjournment 
date— Surety is released though he may be pro- 
ceeded against criminally.) 

(’32) AIR 1932 Mad 188 (188). 

(’18) AIR 1918 Cal 488 (489). (Security on l)ehalf 
of claimant of attached property.) 

(’37) AIR 1937 Rang 189 (192). (Preliminary 
decree on mortgage — Agreement between judg- 
ment-debtor and creditor to pay mortgage 
amount by instalments and on failure of one 
instalment, creditor to bring to sale mortgaged 
property— Sons of judgment-debtor also binding 
themselves as sureties to make up deficiency — ‘ 
Failure of debtor to pay instalment but property 
not brought to sale —Creditor proceeding against 
mortgagor and surety— No liability attach- 

ed to surety until mortgage property was sold.) 

(’38) AIR 1938 Nag 259 (261) : I L R (1939) Nag 
276. (Appeal by judgment-debtor against decree 
— Execution stayed on judgment-debtor’s provid- 
ing surety for duo performance of any decree 
likely to bo passed against him by Appellate Court 
—Surety using Form No. 3, Appendix G instead 
of Form 2, Appendix G of First Schedule to 
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About its construction, it must be considered in the light of the order directing security 
to be given.* A security bond must be construed strictly.* A surety cannot be held 
liable except to the extent to which he is clearly hound} 

Where a surety guarantees the performance of any decree that might be passed 
against a party, and the bond is not expressly limited to the Court’s decree, the bond 
must be taken to have reference to the ultimate issue of the suit.® Thus, it will extend 
to a decree passed on appeal,® or on remand by the Appellate Court," or oii a restoration 
of the suit dismissed once for default.® It will apply even to a consent decree pi’ovided 
there is no fraud or collusion in obtaining it® and provided that such decree is not 
excluded by or is not outside the scope of the security bond.^® 

But where an attachment before judgment is removed on security being 
furnished under 0. 38 R. 5, the surety’s liability comes to an end og the dismiss'd of 
the suit by the original Court.^^ The reason is that under 0. 38 R. 9, if no security 
had been given, the attachment before judgment would itself have come to an end on 
the dismissal of the suit. But the Bombay High Court dissents from tins view and 
holds that the liability extends to the appellate decree also.^* The Allahabad High 
Court also has held that wdiero the bond is in general terms and is not limited to the 
decree of the trial Court, the surety will be liable for the amount of the appellate 


C. P. C. — Appeal and seoond appeal dismissed — 
Heldt surety not liable unless bond was correc- 
ted — Docrco-holder directed to pursue remedy 
first against judgment-debtor.) 

(’84) AIR 1934 Pat 176 (178). 

(’37) AIR 1937 Mad 229 (281). (Surety for resti- 
tution of property — Pond making sureties liable 
if both the defendants succeeded in appeal — 
Only one defendant succeeding— Surety not 
liable.) 

•(’35) AIR 1935 Lah 145 (146).( Where the surety 
undertook to produce the judgment-debtor on 
every date fixed and the first date on which the 
judgment-debtor absented himself was fixed by 
the Court in the presence of the judgment-debtor 
and the surety for the production of a protection 
order — Held, there was no need to give the 
surety specific notice to produce the judgment- 
debtor on th.at day.) 

[See (’39) AIR 1939 Lah 36S (368): 41 Pun L R 
282 (283). (Judgment-debtor not told to appear 
personally on a particular day — Surety is not 
liable unless notice to produce is given.)] 

2. (’34) AIR 1934 Mad 186 (188) : 57 Mad 688. 
(’34) AIR 1934 Cal 569 (570) : 61 Cal 890. 

(’32) AIR 1932 P 0 131 (132) (PC). 

(’38) AIR 1938 Nag 75 (75, 76) : I L R (1939) 
Nag371. (Surety bond under S. 17(1), Provincial 
Small Cause Courts Act — Decree set aside and 
new decree passed — Surety discharged as soon 
as ex parte decree was set aside.) 

[See aiso (’87) AIR 1937 Mad 229 (231). (In case 
of ambiguity construction favourable to surety 
to be adopted.)] 

3 . (’34) AIR 1984 Lah 401 (401). 

4 . (’28) AIR 1928 Bom 42 (46) ; 50 Bom 72. 
(Bond covering liability of only one defendant — 
Obligation cannot be extended to others.) 

5. (’32) AIR 1932 Cal 858 (860) : 69 Gal 1450. 
(’35) AIR 1985 Lah 21 (23). (Temporary injunc- 
tion— Discharge of, on producing surety— Bond 


making surety responsible for decretal amount 
if suit not dismissed — Suit decreed — Decree 
paid — Appellate Court enhancing decretal 
amount — Surety is liable to pay the enhanced 
decretal amount.) 

6 . (’20) AIK 1920 Bom 331 (331) : 44 Bom 34. 
(Surety in a trial Court must be deemed to have 
contcnii>latcd appeal which is an ordinary inci- 
dent of litigation.) 

(’32) AIR 1932 Mad 188 (188). 

(’27) AIR 1927 Kang 821 (321) : 5 Rang 496. 

(’19) AIR 1919 P C 55 (57) : 42 All 15S : 46 Iiid 
App 228 : 22 Oudh Cas 212 (P C). 

(’78) 10 Bom H C R 1 (3). 

(•37) AIR 1937 All 682 (G84). 

[But see (’34) AIR 1934 Mad 18 (14).] 

7 . (’78) 2 Bom 654 (657). 

(’78) 3 Bom 204 (206). 

8 . (’32) AIR 1982 Cal 858 (S60) : 59 Cal 1450. 
(’35) AIR 1935 Mad 305 (36T) : 58 Mad 721 (FB). 

9 . (’32) AIR 1932 Cal 858 (863) : 59 Cal 1460. 
(’35) AIR 1935 Nag 16 (19) : 31 Nag L R 172. 
(’37) AIR 1937 Cal 452(454). (Compromise decree 

granting instalments.) 

10 . (’32) AIR 1932 Pat 313 (314) : 11 Pat 590. 
(Compromise against implied terms of security 
bond — Surety is discharged.) 

(’38) AIR 1933 Mad 309 (810) : 56 IMad 625. 

(’37) AIR 1937 Lah 34 (35) ; 1 L R (1937) Lah 59. 

11 . (’1.5) AIR 1915 Mad G53 (654). 

(»15) AIR 1915 Lah 217 (218). 

(*10) 8 Ind Cas 980 (981) (Low Bur). 

(*10) 5 Tnd Cas 985 (986) : 6 Low Bur Rul 156. 
(*27) AIR 1927 Rang 316 (316) : 5 Rang 494. 

(’27) AIR 1927 Rang 310 (810, 311) : 5 Rang 492. 

12 . (*27) AIR 1927 Bom 84 (85) : 51 Bom 31. 
(’88) 12 Bom 71 (76). (Where however the bond 

limits the amount for which the surety shall bo 
liable to the amount of the first Court’s decree, 
his liability caunot be enhanced though the 
appellate decree is for a higher amount.) 
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decree also.^^ The liability cannoti however, apply to a different proceeding altogether. 
Where a person gives security for production of property in one suit, he cannot be 
called upon to produce it in another.^* As regards the liability and discharge of a 
surety under Section 55 (4), see Note 12 to Section 55, ante^ and the undermentioned 
cases.^® 

Section 17 of the Provincial Small Cause Courts Act requires that a defendant 
applying to set aside an ex parte decree should furnish security for the performance of 
the decree. It has been held that the security only applies to the ex parte decree 
itself in case the application should fail. Hence, where the ex parte decree is sot aside 
the surety is discharged and he is not liable in respect of the decree that may be passed 
subseciiiently.^® 

A surety ^r the appearance of judgment-debtor is discharged if the judgment, 
debtor is in jail for a criminal offence and cannot bo produced on the required date.'^ 
A surety for the appearance of the judgment-debtor if a particular pending proceeding 
is dismissed, is discharged if on the dismissal of such proceeding the judgment -debtor 
surrenders himself before the Court.^® Where a judgment-debtor is released on 
security, but owing to the default of the decree-holder the execution petition is 
dismissed and the surety discharged, the liability is not automatically revived by the 
mere restoration of the execution petition.^® It has been held in Eangoon®® that where 
the surety has bound himself to make the judgment-debtor pay the decree amount on 
a specified date or, in default, to pay it himself, the judgment-debtor’s death before 
the prescribed date does not end the surety’s liability. This view has, however, been 
dissented from in the undermentioned case.®^ A surety under 0. 38 R. 5 (attachment 
before judgment) is not discharged by the death of the defendant pending the suit 
where the cause of action survives against the legal representative and the legal 
representative is brought on the record.®® But where a person who is not the legal 
representative is brought on the record and a decree is passed against the estate of the 
deceased, neither the legal representative nor the surety is bound by the decree.®® 

The surety’s liability being co-extensivo with that of the principal debtor, the 
extinction or diminution of the latter’s liability operates as a discharge of the surety to 
a corresponding extent.®® Conversely, a surety is bound as long as the judgment-debtor is 
bound. Hence, when the decree is sought to be executed against the surety, no uncertified 


13 . (’37) AIR 1937 All 682 (684). 

14 . (’24) AIR 1924 All 64 (65). 

15 . (’24) AIR 1924 Pat 487 (488). (Liabilitj uodcr 

Sec. 55 (4) enures to the benefit of the Court as 

^ell as to that of the decree-holder.) 

(’13) 21 Ind Caa 612 (613, 614) (Cal). 

16 . (’36) AIR 1936 All 593 (593). 

(’38) AIR 1938 Nag 75 (75, 76) : I L R (1939) 

Nag 371. 

17 . (’23)AIR1928Rang26(26); 4UppBurRul99. 

[But tee (’22) AIR 1922 All 390 (390) : 44 All 

174. (Where surety knew at the time of enter- 
ing into the bond about the impending im- 
prisonment, he cannot claim to be discharged 
by such imprisonment.)] 

18 . (’33) AIR 1933 Cal 337 (338). 

19 . (’34) AIR 1934 Lah 349 (851). 

[See (’37) AIR 1937 Mad 721 (723). (A surety 
who secures the release of an arrested judgment- 
debtor by undertaking to produce the judgment- 
debtor whenever called upon by the Court until 
the execution petition is finally disposed, cannot 


claim to be discharged from his liability on such 
a dismissal of the execution petition ; he con- 
tinues liable, and his liability can l^e enforced 
in the subsequont application for revival.)] 

20. (’10) 8 Ind Cas 985(986) (Low Bur). 

21 . (’23) AIR 1928 Bang 26 (26) : 4 Upp Bur 
Rul 99. 

22 . (’16) AIR 1916 Bom 65 (56) : 41 Bom 402. 
(’24) AIR 1924 Lah 428 (429). 

23 . (’27) AIR 1927 Bom 68 (65) : 60 Bom 802. 

24 . (’70) IS Suth W R 403(406). (Decree against 
judgment-debtor being sot aside in appeal.) 

(’88) 12 Bom 71 (76). (Decree against principal 
debtor being reversed in appeal.) 

(’28) AIR 1923 Mad 840 (341, 844). (Execution 
by merger of estates of principal debtor and 
creditor.) 

’76) 26 Suth W R 260 (261). 

*96) 19 Bom 678 (681). (Debtor himself perform- 
ing one portion of obligation — Surety liable only 
for the rest.) 
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payment by the judgment-debtor can be recognized by the executing Court^* [0. 21, 
R. 2 (3)]. The Sind Court has expressed a contrary view on this point.*® 

Where the Court varies the terms of the security bond without the surety’s 
consent, the surety is discharged.*^ But where the variation is obviously for the 
benefit of the surety, he is not discharged.*® Similarly, if the Court in whose favour the 
surety bond is executed is not in the least responsible for the change in the situation 
of the surety, the surety is not entitled to ask the Court to relieve him of his obligation 
under the bond on the ground that the decree-holder has arrived at a certain arrange- 
ment with the debtor.** 


Is the surety discharged by the failure of the creditor to sue the principal 
debtor within the period of limitation? Yes, according to Allahabad,’'^* Rangoon'*' and 
Nagpur.** No, according to Bombay,** Calcutta*** and Madras.** The conflict is duo 
to this reason. Under Section 134, Contract Act, ajiy omission of the creditor, the 
legal consequence of which is the discharge of the principal debtor, operates as a 
discharge of the surety. Under Section 137 the mere forbearance of the creditor to 
sue the principal debtor does not discharge the surety. According to the first group of 
Courts mentioned above. Section 134 is the Section applicable to such cases; wliile 
according to second group it is Section 137. In a recent decision of the Allahabad High 
Court*® it has been held that Section 134 of the Contract Act does not apply to a 
security bond executed in favour of the Court. 

A contract*^ between the creditor and principal debtor, by which the creditor 


promises to give time to,** or not to sue,*® 

25. (’23) AIR 1923 Cal 318 (313). 

(’26) AIR 1926 Mad 674 (675) : 49 Mad 325. 

26. (*26) AIR 1926 Siud 105 (107); 20 Sind L R 362. 

27. (’26) AIR 1926 Rom 565 (566). 

28. (’26) AIR 1926 Sind 105 (108); 20 Sind LR 362. 

29. (’35) AIR 1935 Nag 258 (263, 264) : 31 Nag 
L R (Sup) 88. (Tho obligation which a surety 
incurs under tho bond which he givcd to tho 
Court under the Oodo of Civil Procedure, is 
excluded from the definition of a ’’contract of 
guarantee” as contained in the Contract Act, 
and tho provisions of Ss. 133 to 189 of the Act, 
cannot bo made applicable to the bond given by 
a surety to the Court. The liability of tho surety 
under such a bond may, however, be determined 
by the Court if it has itself been responsible for 
a change in the situation which materially 
affects the terms of the surety bond.) 

[See also (’36) AIR 1936 Lab 470 (471).] 

30 . (’02) 24 All 504 (608). 

(’89) 11 All 310 (313). 

(’86) 8 All 259 (261). 

[See (’16) AIR 1916 Pat 203 (204) : 1 Pat L 
Jour 497. (Tho Patna High Court without 
deciding tho point has expressed a leaning to 
tho Allahabad view.)] 

31 . (’96) 2 Upp Bur Rul 308 (810). 

[See also (1900) 1 Low Bur Rul 150 (150). 
(Waiver of claim against principal debtor— By 
virtue of Section 134, Contract Act, surety is 
discharged.)] 

32. (’06) 2 Nag L R 42 (44). 

33 . (*25) AIR 1925 Bom 244 (245) : 49 Bom 202. 
(’81) 6 Bom 647 (652). 

34 . (*86)12 Cal 830 (333). 


the principal debtor, discharges tho surety 

[See (’.36) 40 Cal W N 466 (467). (Tho mere fact 
that an execution against the principal judg- 
ment-debtor has been allowed to ho barred by 
lapse of time is no ground for the release or 
discharge of the surety.)] 

35 . (’10) 33 Mad 308 (310). 

36 . (*36) AIR 1936 All 549 (552). 

37 . See Section 136, Contract Act. 

38 . (’27) AIR 1927 Cal 239 (240). 

(’32) AIR 1932 Pat 313 (314) : 11 Pat 690. 

(’.33) AIR 1933 Mad .309 (312) : 56 Mad 625. 

(’79) 4 Cal 331 (336) (PC). 

(’79) 4 Cal 182 (134). (Acceptance of interest in* 
advance ox)oratcB as promise to give time.) 

(1900) 22 All 351 (352). (The agreement to give 
time must be supported by consideration.) 

(’37) AIR 1937 Mad 684 (685). (Bub there is one 
exception to this general rule and that is when 
the decree-holder gives concession to the judg- 
ment-debtor, but his right to proceed against 
the surety is specifically reserved.) 

(’33) AIR 1933 Mad 309 (312) : 66 Mad 625. 

[See (’36) AIR 1936 Mad 676 (580). (Receiver ap- 
pointed under consent order— Security for duo 
discharge of his duties— Consent order providing 
that on default being made by receiver plain- 
tiff to have another person appointed as receiver 
— Receiver making default — Plaintiff granting* 
time to receiver — Surety discharged as con- 
tract was varied.)] 

[See also (’89) AIR 1939 Lah 368 (868) :41 Pun 
L R 282 (288). (Judgment-debtor given tima 
after time to pay decree without surety's con- 
sent— Surety is not liable.)] 

39. [See (’26) AIR 1926 All 657 (658): (Mere coL 
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unleea the surety assents to such contract.^ Is the surety under this Section discharged 
by the creditor entering into a compromise with the principal debtor ? The answer 
to this question depends on the terms of the security bond.^^ 

Under Sections 142 and 143 of the Contract Act, 1872, a security which the 
creditor has obtained by misrepresentation or silence as to material circumstances is 
invalid.^* A surety is discharged by the failure of the consideration for his bond,** 
Where the surety has not performed his obligation because the decree-holder has 
expressly dispensed with its performance, the surety is not liable to be proceeded 
against, under his bond.** Where a surety dies after the accrual of his liability under 
the bond, the liability can be enforced against his legal representatives to the extent of 
his estate in their liands.** Where the surety is not otherwise discharged from his 
liability the Court has no power to make an order for his discharge*® except in the case 
provided for by 0. 38 R. 3 (arrest before judgment).*^ The High Court of Allahabad 
has, however, held in the undermentioned case*® that the Court to which a guarantee is 
given has power in a proper case to exonerate the surety from all future transactions. 

A surety may bo precluded by estoppel*® or res judicata , from disputing his 
liability under the bond. 

Where a bond is given to the Court, the liability of the surety cannot be 
determined by the surety by giving notice as in tho case of a continuing guarantee.®* 

Where security for tho appearance of a judgment-debtor in tho course of 
certain execution proceedings has been given, the termination of such proceedings will 
not absolve the surety from a liability already incurred by him before such termination.®* 


9a. Surety, if can reooireF sum forfeited. — Where a man stands surety 
for tho appearance of another, he should take every precaution to ensure tho carrying 
out of his undertaking and he cannot be allowed on grounds of public policy to recover 
any eum forfeited under tho bond from the principal or from any one else; for, if ho is 
so allowed, it would only tend to render the surety callous and tho whole object of 
demanding the bond would be defeated.* 


lusion not amounting to such contract is not 
enough.)] 

40 . (’01) 23 All 137 (147) : 27 Ind App 168 (PC). 
[Surety may have consented that the dealings 

between tho creditor and tho principal debtor 
shall not affect his liability.) 

4 1. (’31) AIR 1931 Bom 55 (66); 65 Bom 97. (Terms 
not excluding compromise decree.) 

(’94) 1894 Bom P J 25 (26, 26). (Do.) 

(’28) AIR 1928 Gal 177 (178); 65 Cal 91. (Decree on 
award by arbitrator — Bond construed as provide 
ing only for decree after contest.) 

•(’20) AIR 1920 Mad 855 (357): 48 Mad 272. (Terms 
not limiting liability to contest decree.) 

<(’26) AIR 1926 Cal 818 (818). (Order giving leave 
to defend suit under 0. 87 — Security bond passed 
without knowledge and con.sent of surety — 
Surety discharged.) 

42 . (’71) 3 N W P H C R 264 (266). 

43. (’26) AIR 1925 Lah 652 (665). 

(’29) AIR 1929 Lah 770 (771) : 11 Lah 77. 

44 . (’25) AIR 1925 All 5 (6). 

<’24) AIR 1924 Mad 241 (242). (Merely asking for 
production of debtor on a subsequent date does 
not amount to waiver of obligation to produce 
on a prior date.) 


[See also (’37) AIR 1937 Nag 269 (269 , 270): I L R 
(1939)Nag 497. (Surety undertaking that judg- 
ment-debtor would file insolvency within one 
month — Surety and judgment-debtor filing 
within one month certificate showing applica- 
tion to Debt Conciliation Board — Execution 
case struck of! thereon — Order accepted by 
decree- holder— Security cannot bo realized.] 

45 . (’14) AIR 1914 Mad 328 (329) : 88 Mad 1120. 

(’26) AIR 1926 Sind 294 (295)< : 19 Sind L R 165. 

46 . (’27) AIR 1927 Mad 294 (295). 

(’28) AIR 1928 Lah 61 (62). 

47 . (’29) AIR 1929 Lah 435 (436). 

[But tee (’70) 18 Suth W R 403 (405).] 

48 . (’32) AIR 1932 All 262 (262, 263); 54 All 293. 

49 . (06) 4 Cal L Jour 311 (315, 316). 

(’36) AIR 1936 Mad 990 (991). 

. 50 . (’07) 31 Bom 128 (135, 136). (Abandonment 
of plea — lies judicata.) 

(*30j AIR 1930 Lah 80 (80). {Bes judicata,) 

51 . (’36) AIR 1986 Mad 676 (678). 

52 . (’30) AIR 1939 Sind 270 (272): I L R (1939) Kar 
401. 

Note Oa 

1 . (’82) AIR 1932 Lah 28 (28). 
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19« Fofin of snvoty bond. — A smety bond may be in faTour of the Oonit or SootioatiSi 
the decree-holder. No particular form is necessary.^ To make the Section applicable, Hotes 
it is not necessary that the surety’s liability must have accrued- upon an application 
presented to the Court or a security bond filed in the proceedings.* According to 
the High Court of Madras,* however, the Section does not apply to surety bonds executed 
outside Court. 

It has been held that a surety bond charging immovable property with a 
sum exceeding Es. 100 is compulsorily registrable, and is inadmissible in evidence 
without registration.^ 


10a. Enforceability of surety bond in execution apart from the Section. 

— A security can be enforced in execution under the inherent powers of the Court 
apart from the provisions of this Section.^ 

11. Maintainability of separate suit by or against the surety. — As has 

been seen in Note 63 to Section 9 ante, a regular suit is not barred by the fact that a 
summary and concurrent remedy is also provided for. It was held under the old Section 
that the summary remedy under it was additional and not exclusive, and therefore it 
did not bar a regular suit to enforce the security.^ The present Section provides that 
the surety “shall, for the purposes of appeal, be deemed a party within the meaning of 
Section 47.” This does not make the surety a party to the suit for all purposes.* He 
is a party only for the limited purpose of appeal. Hence, a suit to enforce the security 
is not barred under the present Section also.* Similarly, a suit hy the surety to negative 


Note 10 

1. (*26) AIR 1926 Cal 877(879): 63 Cal 616. (Obi- 
tor — Contract of suretyship may be oral.) 

(’88) AIR 1933 Lah 918 (914) : 16 Lah 44. (It 
need not be in the form of a socurity bond or in 
writing or in favour of the Court.) 

(’35) AIR 1936 Mad 209 (210) : 68 Mad 777. 

•(’36) AIR 1936 Lah 463 (464). (Surety making 
statement Ijefore Court and undertaking liability.) 

2. (’12) 16 lud'Cas 859 (860) (Cal). 

(’30) AIR 1930 Lah 185 (186). (Surety signing deed 
of compromise, enough.) 

^(’35) AIR 1935 Mad 209 (210): 68 Mad 777. (Letter 
addressed to decroc-holder by surety undertaking 
to discharge the decree debt held suflicient.) 
[See also (’39) AIR 1939 All 617 (517). (On dis- 
missal of his objection to attachment of certain 
property in execution of a decree against the 
judgment-debtor, objector suing decree-holder 
for a declaration cf bis title to the same but 
compromising 6Uuf,andon decree-holder’s redu- 
cing his claim undertaking to pay the amount 
within a certain time — Objector is a surety under 
B. 145 and is liable as the judgment-debtor; 
and the intention of the parties being to keep 
alive thjj^ ptiginal suit the decree- holder at his 
option can proceed in either of the suits.)] 

3. C19) AIR 1919 Mad 818 (815). (Surety bond 
taken out of Court and not recorded by Court— 
Section not applicable.) 

(’19) AIR 1919 Mad 627 (627). (Security bond taken 
out of Court and filed in Court — Section applies.) 
[But see (1985) 41 Mad L W 144 (146). (Section 
applicable to suretyship outside Court. AIR 
1919 Mad 818, Dissented from.)] 


4. (’99) 26 Cal 222 (224). (However the bond can 
be admitted to prove personal liability of the 
surety.) 

(’08) 31 Mad 330 (832). 

(*10) 8 Ind Cas 986 (986). (However if the bond 
contains personal covenant it may be admitted 
as regards such personal covenant.) 

[But see (’34) AIR 1934 Lah 138 (141): 15 Lah 
282 (FB).] 

Note 10a 

1. (’83) AIR 1983 Mad 691 (693) : 56 Mad 989. 
(’33) AIR 1933 Mad 722 (723). 

(’26) AIR 1926 Mad 1005 (1007). 

Note 11 

1 . (’04) 7 Oudh Cas 210 (211). 

(’74) 6 N W P H C R 261 (264). 

(’03) 1903 Pun L R No. 31 page 94. 

2. (’28) AIR 1928 All 527 (628). (Application by 
surety to have sale set aside does not fall within 

5. 47.) 

(’31) AIR 1931 Rang 206 (207) : 9 Bang 484. 

(’39) AIR 1939 Lah 175 (176). 

3. (’ll) 12 Ind Cas 649 (550> : 86 Bom 42. 

(’28) AIR 1928 Rang 249 (261) : 6 Rang 474. 

(’86) AIR 1935 All 373 (374). (AIR 1929 All 266 

dissented — Case law referred — Suit against 
superddar.) 

(’37) AIR 1937 Cal 625 (627) : I L R (1937) 2 Cal 698. 
(’39) AIR 1939 Lah 176 (176). 

(’38) AIR 1988 Nag 148 (149) : 1 L R (1939) Nag 
636. (Hindu father incurring liability as surety 
— Decree-holder can sue to enforce the surety’s 
liability and in execution proceed against the 
sons’ shares also— But this does not mean that 


8CP0, 74. 
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BiOtitni IW his liability is not barred.* But a suit for injonotion restraining the executing Court 
Kolw 11-^2 from executing the decree against the surety cannot be maintained.* 

Until an application is made for execution against the surety he does not become' 
a "party”. Hence, he cannot apply to the executing Court for cancellation of his bond.* 
Nor will the rejection of such application made by him, where he makes one, constitute 
res judicata? But when it is sought to enforce the decree against him, he becomes 
a "party” and his objections therefore have to be determined in the proceedings and 
be cannot be compelled to file a separate suit to vindicate his objections.* For the 
same reason, his omission to raise any objection in proceedings against him under this 
Section will make the decision as to his liability res judicata and he cannot dispute it 
afterwards.* 

A surety cannot have a sale set aside by separate suit, where it is vitiated only 
by irregularities and not for want of jurisdiction.^* 

See also Note 9 to Section 47. 

12. Appeal. — This Section provides that the decree or order may be executed 
against the surety "in the manner herein provided for the execution of the decrees” and 
that the surety shall for the purposes of appeal "be deemed a party within the meaning 
of Section 47.” Hence an order enforcing' or refusing to enforce* a security under this 
Section is appealable as a decree. This was also the law under the old Code.* It has 
been held by the High Court of Madras that even where Section 145 does not apply, 
but the surety bond is enforced without recourse to suit in the manner mentioned by 
the Privy Council in A. I. E. 1919 Privy Council 65 referred to in Note 2b, ante^ 
there is a right of appeal.* 

the sons' shares cannot be proceeded against by 
execution proceedings under this Section.) 

[But see (’29) AIR 1929 AU 206 (266).] 

4. (’27t AIR 1927 Bom 68 (66) : 60 Bom 802. 

(’26) AIR 1925 Lah 618 (618). (Left open.) 

(’87) AIR 1987 Lah 668 (660) : I L R (1988) Lah 

140. 

{See (’ll) 9 Ind Gas 862 (872): 88 Oal 764. (Suit 
to enforce liability — Surety’s objections to his 
liability can bo gone into in such suit.)] 

[But see ‘(’05) 28 Mad 117 (118). (This was not 
followed in AIR 1920 Mad 75.) 

(’29) AIR 1929 All 266 (266).] 

5. (’26) AIR 1926 Lah 618 (618). 

6. (’20) AIR 1920 Mad 76 (77) : 43 Mad 826. 

7. (’26) AIR 1925 Lah 662 (658). 

8. (’26) AIR 1925 Lah 652 (568). 

(’23) AIR 1928 Mad 840 (842). 

9. (’28) AIR 1928 All 527 (680) : 61 All 846. 

(’80) AIR 1980 Lah 899 (400). 

[See (’26) AIR 1926 Lah 618 (618).] 

10. (’28) AIR 1928 All 627 (629) : 61 All 846. 

Note 12 

1. (’16) AIR 1916 Gal 688 (688). 

(’84) AIR 1984 Lah 688 (589). (When surety does 
not appeal, the order is final and cannot be ques* 
tioncd in subsequent proceedings.) 

(’ll) 9 Ind Gas 862 (872) : 88 Gal 764. 

(’15) AIR 1916 Gal 287 (287, 288). 

(’32) AIR 1982 Bom 77 (78). 

(’86) AIR 1936 Rang 89 (41). 

[See also (’88) AIR 1933 Rang 64(66) : 11 Rang 


2. (’17) AIR 1917 Upp Bur 16 (17) : 2UpppurRul 
103. (Security under S. 66 (4).) 

(’16) AIR 1916 Mad 658 (654). 

(’33) AIR 1933 Nag 287 (288). 

[See also (’86) AIR 1986 Lah 684 (684). (Order 
of District Judge under S. 299, Succession Act, 
refusing to assign a bond should not be consi- 
dered to bo of a purely formal pr interlocutory 
nature and as such not open to appeal. The 
order might be considered to be in some respects 
similar to one under S. 145, G. P. G., and an 
order under that Section is appealable, so order 
under S. 299 is also appealable.)] 

3. (’88) 12 Bom 71 (76). 

(’08) 13 Mad L Jour 484 (484, 485). (Surety under 
S. 836 (now S. 66) can also appeal.) 

(’71) 15 Suth W R 638 (640). 

(’67) 8 Suth W R 24 (24). 

(’86) 1886 Pun Re No. 104, page 249. 

(’93) 16 All 183 (186). (But surety under S. 886,. 
now S. 65, could not appeal as he was not a surety 
for the payment of the amount of the decree and 
so could not be considered to be a party.) 

[But tee (’02) 1902 Pun L R No. 68, p. 210. 
(’02) 1902 Pun Re No. 72, p. 261.] 

4. (’83) AIR 1988 Mad 780 (781) : 56 Mad 909. 

(’88) AIR 1988 Mad 216 (217). (Surety depositing 

money in Gourt and therefore not personally 
liable— S. 145 therefore not applicable — Still 
there is right of appeal as under Privy Gouncil 
ruling in A I R 1919 P 0 65 surety is "party” 
to proceedings.) 

[But tee (’88) AIR 1983 Mad 342 (842). (Per 
Walsh, J.)] 
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But, until an application is filed for execution against a surety under this 
^tion, he is not a party^ and hence an order discharging him before such application 
is made is not appealable.^ 

This Section does not apply to an order for refund of security. Such refund 
can be ordered only under Section 161. Hence no appeal lies from an order for refund 
of security.^ 

13t Limitflitioili — The general trend of ojunion is that an application for 
execution against a surety is governed by Article 182 of the Limitation Act, whether 
the security was given before or after the decree.^ The Chief Court of Oudh has, 
however, held that where security is given after decree, the application does not fall 
within any of the clauses of Article 182 of the Limitation Act and is i-heretoro 
governed by Article 181 of that Act,^ though in a later decision the same Co;i. t has 
proceeded on the footing of the applicability of Article 182 to such cases.^ Even among 
the High Courts which hold that Article 182 applies, there is a difference of opinion 
as to whether the application is governed by Explanation I to that Article or clause (5) 
of that Article. According to the High Courts of Calcutta,^ Lahore*^ and Patna,® whore 
security is given after the passing of the decree, the decree cannot be said to have been 
“jointly passed” against the judgment-debtor and the surety within the meaning of 
Explanation 1 to Article 182 and that an application for execution filed against the 
judgment-debtor alone or the surety alone does not save limitation against the other. 
The same view has been expressed by the High Courts of Bombay^ and Rangoon® even 
when the security is given in the suit before the passing of the decree. The High 
Court of Allahabad, while agreeing that the decree passed in such cases is not a joint 
decree, nevertheless holds that an application against the one will save limitation 
against the other under clause (5) of Article 182.® The Chief Court of Oudh has also 
held the same view in the undermentioned case.^® 

Where an appeal is preferred against a decree for the performance of which 
security has been given, limitation for an application to execute the decree against the 
surety under this Section is three years from the date of the appellate decree under 
clause (2) of Article 182 of the Limitation Act.*^ 

As to whether a decree-holder who has allowed his remedy against the 
judgment-debtor to become time-barred is entitled to proceed against the surety, see 
Note 9 above. 

Notice to surety. — Notice to the surety is a condition precedent to the 
validity of the proceedings against him under this Section.^ The surety may, however, 

5. (’20) AIU 1920 Mad 75 (77) : 43 Mad 325. 

6. (’33) AIR 1933 All 382(383, 384) : 55 All 548. 

(Application by surety for cancellation of surety 
bond — Order passed thereon is not open to appeal 
by decree-holder.) 

(’31) AIR 1931 Lah 503 (603). (Do.) 

See also cases cited in foot-notes 6 and 7 in 
Note 11, supra. 

[See (’16) AIR 1916 Bom 65 (56) ; 41 Bom 402. 

(Revision lies if S. 115 applicable.)] 

[But see (’25) AIR 1925 All 344 (345).] 

7. (’26) AIR 1926 Lah 544 (544). 

Note 13 

!• See cases cited in foot-notes 4 to 0, infra, 

(’87) AIR 1937 Cal 452 (464). 

2. (’33) AIR 1933 Oudh 209 (212, 213): 8 Luck 427. 


3. (’37) AIR 1937 Oudh 351 (353) : 13 Luck 363. 

4. (’26) AIR 1926 Cal 267 (269). 

5. (’22) AIR 1922 Lah 208 (209). 

[See (’35) AIR 1935 Lah 174 (175). (In this case 
it seems to have been assumed that Art. 181 
will apply to such cases.)] 

6. (’29) AIR 1929 Pat 695 (596) : 8 Pat 310. 

(’29) AIR 1929 Pat 697 (601). 

7. (’07) 31 Bom 50 (54). 

(’99) 23 Bom 478 (483). 

8 . (’28) AIR 1928 Hang 282 (283) : 6 Rang 334. 

9. (’21) AIR 1921 All 291 (293) : 43 All 152. 

(’22) AIR 1922 All 481 (483) : 44 All 743. 

10. (’37) AIR 1937 Oudh 351 (353) : 13 Luck 863. 

11. (’20) AIR 1920 Bom 331 (331) : 44 Bom 34. 

Note 14 

1. (’78) 3 Cal 318 (319). 
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waive the notice, in vvhioh case it need not be given.* The notice need not be "in 
writing”* as was necessary under the old Code. Nor need it necessarily be given by 
the Gourt.^ It may be given by the decree-holder.* It may also be given by the Court 
to which the decree is sent for execution.* It has been held that only one notice is 
required by this Section and where such notice has been given, a fresh notice is not 
necessary each time an application for execution is made against the surety.^ 

The mere arrest of the surety does not constitute the execution of the decree 
but detention in prison does constitute it. (See 0. 21 B. 30.) Where notice is given to 
the surety at the same time as the order for arrest, but before the order for 
imprisonment (which is really the order for execution) the notice is valid.® 


140. [New.] Save as otherwise provided by this Code or 
by any law for the time being in force, where any 
proceeding may be taken or application made by 
or against any person, then the proceeding may 
be taken or the application may be made by or against any person 
claiming under him. 

[1882, cf. S. 582A. See Order 22. ] 


1. Legislative changes. 

2. Scope and object of the Section. 

3. ‘‘Save as otherwise provided.'* 

4. Application for execution by or against representatives. 

5. Proceeding or application. 

6. Appeal. Soo Note 5. 

7. Application to set aside ex parte decree. 

8. "Claiming under," meaning of. 

9. Legal representative need not be brought on the record 

in order to maintain an application under this Section. 


’16) AIR 1916 Mad 1078 (1078, 1079). 

’81) AIB 1981 Mad 828 (829). (Court cannot 
order execution against surety directly on failure 
to produce judgment-debtor after a notice to 
produce. A further notice to show cause against 
execution is necessary.) 

(’81) AIR 1981 Oudh 811 (811). (Pending order 
directing the sapurdar to deliver property in his 
custody on a certain date attachment of his 
property without notice is illegal.) 

(’28) AIR 1923 Rang 26 (26) : 4 Upp Bur Rul 99. 
(’28) AIR 1928 Rang 249 (251) : 6 Rang 474. 

(’25) AIR 1925 Bang 185 (187) : 2 Rang 567. 

(’29) AIR 1929 Lah 205 (206). 

(’25) AIR 1925 Lah 170 (171). 

(’86) 40 Cal W N 465 (467). (Service of notice- 
Proof — Record of service and of appearance of 
party in order sheet of Court is sufficient.) 
(’88) AIR 1988 Lah 598 (598) : I L R (1938) Lah 
624. (It is immaterial however whether such 
notice is given by the Court which passed the 
decree or the Court to which it is sent for exe- 


cution.) 

(’85) AIR 1985 Lah 145 (146). 

2. (’16) 19 Mad L Tim (Jour) 81 (82). 

(’37) AIR 1937 Lah 772 (777). (Objection of want 
of notice not raised in executing Court— Objec- 
tion deemed to be waived.) 

3. (’87) AIR 1937 Lah 772 (776). (All that is neces- 
sary under the law is that before the attachment 
actually takes place, the surety should have 
notice of the order directing attachment, the 
object being that he may be able to raise objec- 
tions, if any, to the validity of the order.) 

4. (’05) 29 Bom 29 (88). 

5. (’05) 29 Bom 29 34). 

6. (’05) 29 Bom 29 (34). 

[See (’88) AIR 1988 Lah 598 (598) : ILB (1988) 
Lah 624. (It is immaterial whether notice is 
given by the Court which passed the decree or 
the Court to which it is sent for execution : 
AIB 1929 Lah 205 and 29 Bom 29, Relied on.)] 

7. (’86) 40 Cal W N 465 (466). 

8. (’27) AIR 1927 Lah 181 (182). 
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It LcjiBlfttlYS ohEH^SSt — This Section is new. As to its effect on previous 
case-law, see Note 2, infra. 

2t Scope find object of the Section* — There was no similar provision under 
the old Oode and there was a conflict of opinion as to whether the legal representative 
of a defendant could apply to set aside an ex parte decree against the defendant under 
0. 9 B. 13, in the absence of express reference to a legal representative in that Buie. 
The High Court of Calcutta^ held that he could. The High Courts of Allahabad^ and 
Madras® on the other hand held that he could not, though the Allahabad High Court 
held in a later case* that the legal representative can continue an application filed by 
the defendant. This Section has been enacted to meet such cases and to set the conflict 
at rest. 

This Section should receive beneficial interpretation and be read as f?upple- 
menting the rules.® Its scope should not bo whittled down by placing a too limited 
and narrow construction upon it.® The Section is wide enough to entitle a person to 
continue a proceeding started by another under whom he claims.^ The contrary opinion 
expressed obiter by Wallace, J., sitting as a single Judge in the undermentioned case® is, 
it is submitted, not correct. 

But this Section cannot enable A as claiming under B, to maintain an application 
which B himself could not have maintained. Thus, an assignee from the heir of a 
deceased plaintiff who was not himself brought on the record, cannot apply under 
0. 22 B. 10 inasmuch as the heir could not himself have applied under 0. 22 B. 10, 
but could only have applied under 0. 22 E. 3.® Similarly, whore A whose suit is 
dismissed assigns his interest in the subject-matter of the suit to X and then files an 
appeal, the appeal is not maintainable as A has no longer any interest in the subject- 
matter of the suit. Nor can X bo made the appellant in the appeal under this Section 
as this Section will not apply to the case because A himself had no right to file the 
appeal.^® 

As to when a person “claims under” another, see Note 8 below. 


8. Save as otherwise provided. ” — The opening words of the Section 
expressly make it subject to the other provisions of the Code. 


Illustrations 


1. A* 8 property is sold in execution of a decree against him. A afterwards sells the property to 
B and then applies to have the execution sale set aside under 0. 21 R. 89. A*s application is rejected 
and he appeals from the order rejecting his application. A then withdraws tho appeal. B is not 
entitled to continue the appeal as a person claiming under A. The reason is this. 0.21 R.89 precludes 
B, as the purchaser of the property after the execution sale, from applying under R. 89. Hence, by 
necessary implication it also restricts B’s right of appeal from an order on such application bec^ause an 
appeal is only a continuance of the same proceeding.! 

2. A, who “claims under’* B, files an appeal jointly with B. Subsequently, A voluntarily 

withdraws from the appeal. Then B withdraws the appeal. A cannot continue the appeal because ho 
has already withdrawn from it. (See 0. 23 R, 1.)* 


Section 146 — Note 2 

1. (’02) 29 Gal 83.(35, 36). (Defendant in S. 108, 
includes his legal representatives.) 

2. (’99) 21 All 274 (276). 

3. (’05) 28 Mad 361 (862). 

4. (’07) 29 All 574 (575). 

5. (’21) AIR 1921 Mad 599 (601) : 44 Mad 919. 

6. (’26) AIR 1926 Mad 871 (372 . 

7. (*26) AIR 1926 Mad 578 (674). (Appeal.) 

(’21) AIR 1921 Mad 699 (603, 605) : 44 Mad 919. 


(Application for execution.) 

8. (’27) AIR 1927 Mad 507 (508). (Application to 
set aside ex parte decree.) 

9. (’25) AIR 1925 Mad 1166 (1167). 

(’36) AIR 1936 Pat 123 (125) : 15 Pat 82. 

10. (’35) AIR 1935 Lah 119 (120). 

Notes 

1. (’24) AIR Mad 470 (472). (Dictaof Phillips, J.) 

2. (’24) AIR 1924 Mad 470 (471). 
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8. A files a suit for partition against B, C and JD, and ponding the suit mortgages his share to 
X, A thereafter dies leaving his widow. X applies to be impleaded as co-plaintiff or supplemental 
defendant. The application is not maintainable. The reason is that 0. 22 B. 10 which governs such 
cases is not applicable inasmuch as there is no devolution or assignment absolutely of the plaintiff’s 
interest on X, but only a derivative interest in the subject-matter. Section 146 cannot also be applied 
because, there is a specific provision governing such cases and a party cannot bo allowed to avoid the 
conditions of such provision by purporting to proceed under the general provision.^ 

Similarly, 0. 21 B. 16 precludes any one who is not a decree-holder or transferee of the dect^ee 
by assignment in writing or by operation of law from applying to execute the decree. (See Note 4.) 
See also the undermentioned decision 

4. Application for execution by or against representatives. — Order 21 
Buie 16 makes it clear that besides the decree-holder any person to whom the decree 
has been transferred by assignment in writing or by operation of law, may execute the 
decree. Section 146 cannot be read as extending the scope of 0. 21 B. 16 as the former 
is expressly made subject to the other provisions of the Oodo. Hence, a transferee of 
property which is the subject-matter of a suit^ or which is covered by a decree* is not 
entitled to apply for the execution of a decree in favour of the transferor, although he 
may be a person “claiming under** the decree-holder within the meaning of this 
Section.* Further, such a transferee is not a transferee of the decree within the 
meaning of 0. 21 B. 16.*^ 

The expression “transferee** in Order 21 Buie 16 is however not confined to a 
transferee of the whole decree, but includes a transferee of a portion of the decree and 
hence such a person can apply to execute the decree.® 

A decree may be executed against the property in the hands of a transferee 
thereof pending the suit.® 

Where a decree-holder dies during the pendency of an execution application, 
his legal representatives may be substituted in the execution application and be 
allowed to continue the execution proceedings without a fresh application for execu- 
tion.^ The same principle applies where the execution has to proceed against the legal 
representatives of a judgment-debtor who dies during the pendency of an execution 
application,® It has also been held that an application by the legal representative of 
the decree-holder under 0.21 B. 16, in a pending execution application, is only a 
continuation of prior proceedings and not a fresh application for the purposes of 
Section 48 of the Code.® (For fuller discussion, see 0. 22 B. 12 Note 1.) 


3. (’84) AIB 1984 Mad 485 (489). 

4. (’85) AIB 1985 Cal 788 (789). (S. 78 permits rate- 
able distribution only when decrees are against the 
same judgment-debtor. S. 146 cannot enlarge its 
scope as it is expressly made subject to the other 
provisions of the Code. By reason of S. 146 the 
words 'passed against the same judgment-debtor’ 
in S. 78 cannot be read as 'passed against the 
same judgment-debtor or the legal representative 
of the same judgment-debtor’.) 

Note 4 

1. (’12) 17 Ind Cas 612 (618) (All). 

(’22) AIB 1922 Pat 563 (564). 

2. (’27) AIB 1927 Mad 240 (241). 

(’08) 30 All 28 (30). 

(’24) AIB 1924 Bom 426 (427,428). (80 All 28, 
FoUowed.) 

(’22) AIB 1922 All 98 (99). (Decision to contrary 
in AIB 1924 Mad 709 is opposed to authority. 
Moreover the judgment does not refer to 0. 21 
B, 16 or any of the rulings bearing upon it.) 


3. (’19) AIB 1919 Mad 755 (756) : 41 Mad 510. 

4. (’24) AIB 1924 Gal 661 (665) : 61 Cal 708. 

5. (’21) AIB 1921 Mad 699 (601, 603, 605): 44 Mad 
919, 

(’28) AIR 1928 Lah 70 (71). 

6. (’21) AIB 1921 Mad 126 (132). 

7. (’82) AIR 1932 Mad 73 (80, 82, 88) : 55 Mad 
852 (FB). (Dissenting from AIB 1927 Mad 184.) 

(’81) AIB 1981 Bom 428 (428). 

(’80) AIR 1980 Sind 288 (284) : 24 Sind L B 195. 
(’37) AIB 1987 Pesh 18(19). (Transferee of decree or 
his legal representative can continue execution.) 

8 . (’81) AIR 1981 Mad 808 (808). 

(’28) AIB 1928 P C 162 (164) : 65 Ind App 227 
8 Luck 814 (PC). 

’09) 4 Ind Cas 889 (841) : 84 Bom 142. 

’20) AIB 1920 All 171 (172) : 42 All 670. 

[See also (’29) AIB 1929 Mad 275 (280).] 

9. (’27) AIR 1927 All 166 (167) : 49 All 509. 

(’24) AIB 1924 Pat 576 (678) : 8 Pat 596. 
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8a Prooeedin^ op applioatlon. — An appeal is a ‘’proceeding” contemplated 
fcy the Section. Hence a person claiming under a party to the suit may prefer an 
appeal from the decree in the suit although ho was not himself a party to the suit.^ 

Applications under 0. 21 B. 2,* or under 0. 21 R. 94,® or under 0. 21 Rr. 96 and 
98,^ or under 0. 34 B. 6,® are all examples of applications contemplated by the Section. 
As to when a person can be said to “claim under” another, see Note 8 below. 

6. Appeal. — See Note 5 above. 


7. Applioatlon to set aside ex parte decree. — As has been observed in 
Note 2 above, there was a conflict of decisions under the old Code as to whether the 
legal representative of a defendant against whom an ex parte decree had been passed, 
could apply to set it aside. The present Section now makes it clear that such an 
application is maintainable.^ 

8. “Claiming under,” meaning of. — A person “claiming under” a party 
to a litigation is one who — 

(1) has succeeded to the position of the latter in the litigation,^ or 

(2) has acquired from him, subsequently to the commencement of the litigation, an 

interest in its subject-matter.® In this case he can be said to claim under the 
party only in respect of the rights and interests in property which he has so 
acquired.® Further, the i)erson claiming under the original party must be one 
who by a title derived from or under the party has himself the right to take 
the proceeding or make the application and not merely one who has a derivative 
interest in the property (like that of a mortgagee subsequent to suit) which may, 
in some manner, be affected by the result of the proceeding."^ 


Illustrations 


(1) An cx parte decree is passed against A, a defendant in a suit. Subsequently, A dies. R, 
his legal representative, may apply to sot aside the ex parte decree.*^ 

(2) A, who has obtained a preliminary decree in a mortgage suit assigns the decree to B, B, 
as a person claiming under A, may apply for a final decree.^ 

(8) A, an auction-purchaser, transfers the property purchased by him to B. B may apply to 
the Court under O, 21 K. 95 for possession of the property transferred.^ 

[ In the above illustrations, B has succeeded to As position in the litigation. 

The following illustration will show that this is not always necessary. It is 


(»21) AIR 1921 Pat 180 (182) To PaV L Jour 368. 

Note 5 

1. (’18) AIR 1918 Mad 409 (410). (Appeal by plain- 
tiff's mortgagee.) 

(’19) AIR 1919 Mad 765 (76G) : 48 Mad 510. 
(Transferee pendente lite of the suit property.) 
<*17) AIR 1917 Oudh 176 (177). (Appeal may bo 
filed by assignee of subject-matter.) 

2. (’12) 17 Ind Cas 617 (618) (Mad). (Assignee of 
a decree may apply to record satisfaction of it 
without applying for execution or having the 
assignment recognised.) 

3. (’86) AIR 1986 Bom 187 (138). (Application 
under 0. 21 R. 94 may be made by assignee from 
auction-purchaser. ) 

4^ (’18) AIR 1918 All 406 (406) : 40 All 216. 
(Ap^cation under 0. 21 R. 96 may be made by 
transferee from auction-purchaser.) 
i'll) 84 Mad 460 (462). (Application under R. 98 
may be filed against jud^gment-debtor’s repre- 
sentative.) 


(’20) AIR 1920 Mad 948 (944). (Application under 

0. 21 R. 98 may bo made against judgment- 
debtor’s representative.) 

5. (’27) AIR 1927 Mad 560 (561). (Assignee of 
preliminary decree may apply for final decree.) 

Note 7 

1. (’15) AIR 1915 Mad 1204 (1205) : 88 Mad 422 
(444.) 

(’23) AIR 1923 All 30 (30). 

(’25) AIR 1925 Oudh 370 (371): 27 Oudh Cas 299. 

Note 8 

1. (’12) 17 Ind Cas 512 (518) (All). 

2. (’87) AIR 1987 Oudh 488 (490): 13 Luck 664. 

3. (’10) 88 Mad 469 (462). 

4 . (’84) AIR 1984 Mad 486 (490). 

5. (’16) AIR 1916 Mad 1204 (1206) : 88 Mad 442. 
(’28) AIR 1928 All 80 (80). 

(’26) AIR 1926 Oudh 370 (871): 27 Oudh Cas 299. 

6. (’27) AIR 1927 Mad 660 (661). 

7 . (*18) AIR 1918 All 406 (406) : 40 All 216. 
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enough if B has acquired from A an interest in the property concerned in the 
litigation, subsequently to the ctmmencement thereof] : 

(4) A sues B to establish his right to certain property. While the suit is pending, B 
mortgages the property to C. The suit is decreed against B. B does not appeal from the decree. 
C, as a person claiming under B, may appeal from the decree.^ If, in the aboTe case, B had 
mortgaged the property to 0, prior to the institutibn of the suit, C would not be a person claiming 
under B. This is shown by the next illustration. 

(5) A, a mortgagee of immovable property, sues B, the mortgagor, for the enforcement of the 
mortgage. Prior to the suit, B has granted to C, a puisne mortgage of the property. C is not 
made a party to the suit. An ex parte decree is passed against B in the suit. G cannot apply to 
set aside the ex parte decree as a person claiming under B, because C*8 interest was not acquired 
subseguently to the imtitution of the suit but was acquired before 

(6) A, a member of a Hindu joint family, obtains a preliminary decree for partition of hia 
share of the family property. Then he transfers his rights in the family property to B, B takea 
no steps to be impleaded in the suit, but after the final decree, applies to execute it as a person 
claiming under A. B is not entitled to do The reason is that B claimed under A only in 
respect of the preliminary decree which gave A merely an unspecified share in the family 
property. The right to secure separate possession granted by the final decree did not vest in A 
himself on the date of the transfer and could not pass to Bunder the transfer. B cannot therefore be 
said to *'claim under*’ Ain respect of that right which alone would enable him to execute the decree. 

(7) A sues B and attaches before judgment, a debt due to B from C. The suit is decreed in A’a 
favour. Upon this, under 0. 86 B. 11, A's attachment before judgment ripens into attachment 
in execution. Then B sues 0 and obtains a decree on the debt. A does not attach this decree but 
applies for its execution as a person claiming under B. It was held by Vonkatasubba Bao, J., 
that A was entitled to do so and by Beilly, J., that he was not.H It is respectfully submitted 
that the view of Beilly, J., is correct. A was neither the legal representative of B nor the assignee 
of B’s decree. Hence, he had not succeeded to B*s position as a decree-holder. Nor can he bo 
said to have acquired any interest in the svhjecUmatter of the suit inasmuch as his attachment 
cannot be said to create any interest in it ; and even if it does, it cannot bo said to have been 
acquired subsequently to the institution of B’s suit, because the attachment was complete before 
B filed his suit. Under O. 21 B. 53 (3), a decroe>holder, who attaches another decree of the- 
nature specified in the said Buie, becomes a representative of the holder of the latter decree for 
the purposes of execution.^^ 

(8) Under 0. 21 B. 53, where A attaches in execution of his decree against B, a decree 
obtained by B against C, A becomes the representative of B. But A becomes the representative 
of B only for the limiM purpose of executing the decree against C. B has no right to adjust 
the attached decree and release 0 from his liability under the decree.^^ 


It has been held that a Hindu co-parcener is not a person 'claiming under’ the 


manager of the joint family against whom 

8^ (’19) AIB 1919 Mad 755 (766) :lll Mad 610. 
(* ’Claiming under” is wide enough to cover the 
case of devolution of interest mentioned in 
O. 22 B. 10.) 

(’24) AIB 1924 Mad 709 (710). (Do.) 

See also the following cases decided on the 

same principles : 

(’17) AIB 1917 Oudh 176 (177). (Assignee of the 
subject-matter of the litigation l^t ween the date 
of decision of the first Court and the filing of 
appeal ought to bo allowed to join in the appeal 
under this Section.) 

(’21) AIB 1921 Mad 126 (132). (Per Seshagiri 
Aiyer J. — Execution proceedings can be conti- 
nued against the purchaser pendente lite,) 

(’2^) AIB 1929 Oudh 853 (354). (Decree for arrears 
of rent may be execute against transferee of 
holding.) 

(’24) AIB 1924 Mad 470 (471). (Private purchaser 
from judgment-debtor after the property has been 
sold in auction claims under judgment-debtor.) 


suit is filed 

T’20) AiB 1920 Mad 943 (944). (Auction-pur- 
chaser under simple money decree of property 
against which mortgage decree has been passed 
is representative of the judgment-debtor for pur- 
pose of 0. 21 B. 98 against whom proceedings 
can be taken under S. 146.) 

(’ll) 84 Mad 450 (462). (Application to remove 
obstruction caused to delivery of possession to 
decree-holder purchaser by a purchaser from the 
judgment-debtor of the attached property after 
attachment must be disposed of under 0. 21 B.98.) 

9. (’26) AIB 1926 Cal 1015 (1015). 

{See also (’37) AIB 1937 Oudh 488 (490) : 13 
Luck 554.] 

10. (’26) AIB 1926 Mad 1129 (1129). 

11. (’26) AIB 1926 Mad 871 (872, 876). 

12. (’30) AIB 1980 All 659 (661). 

13. (’87) AIB 1987 Gal 468 (472, 478). 

14. (’87) AIB 1987 Sind 94 (95):30 Sind LB 467. 
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9. Ugsl vepMsentatiTe need not be bronght on the record in order to Beotion lift 
maintato an applimtion under this Section. — To entitle a person to take a Note 9 

proceeding under Section 146 as a person claiming under a pmrty to a litigation, it is not 
necessary that he should have been brought on the record as suoh.^ Again, where A, 

B, 0 and D are entitled as persons claiming under E to make an application, and A 
alone presents the application within limitation, B, 0 and D being brought on the 
record subsequently, the presentation of the application by A alone is not invalid in 
view of this Section though it may be defective and the Court may not proceed 
with it.* 


1 4 7 . [New.] In all suits to which any person under dis- 
^ ability is a party, any consent or agreement, as to 

meat by perMM under any proceeding Shall, if given or made with the 
diMbiiity. express leave of the Court by the next friend or 

guardian for the suit, have the same force and effect as if such 
person were under no disability and had given such consent or 
made such agreement. 

[E. S. C., Order 16 Eule 21. See Order 32.] 
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1. Legislative changes. 

2. Scope of the Section. 

3. **Person under disability.*’ 

4. **A8 to any proceeding.** 

5. Leave must be express. 

1. Legislative ohan^es. — This Section is new. It is based on 0. 16 B. 21 
of the Buies of the Supreme Court. It has not made any substantive alteration in 
the law. 

2. Scope of the Section. — Order 32 Buie 7 provides that a minor’s guardian 
for suit or next friend shall not enter into any compromise or agreement with reference 
to the suit without the leave of the Court expressly recorded in the proceedings. The 
present Section enacts the substantive rule that a minor shall he bound by a 
compromise entered into by bis guardian in the prescribed manner. 

8. '^Person under disability.” — The Section applies to consent or agreement 
given or made on behalf of a person who is deemed incapable of prosecuting or defending 
a suit personally, such as a minor or a lunatic. See Order 32 and compare alsn 
Contract Act, Section 11. 

4. “As to any prooeeding.” — The Section does not apply to an agreement 
merely relating to the conduct of a suit, e, g., an agreement that an issue in a suit (not 
the suit itself) should be determined by the oath of the defendant.^ See the Indian 
Oaths Act, Section 11. Such an agreement entered into by a guardian or a next friend 

Note 9 Section 147 — Note 4 

1. (’15) AIB 1915 Mad 1204 (1205): 88 Mad 442. 1. (*27) AIR 1927 AU 584 (584) : 49 All 842. 

(’25) AIR 1925 Oudh 870 (871): 27 OadhGa8299. (’89) 12 Mad 488 (485). 

2. (’27) AIR 1927 Bom 128 (124) : 51 Bom 148. (1900) 27 Gal 229 (281). 
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1BMilOAli7 \nU bind a minor althongh it was not sanctioned by the Court. But an agreement as 

Hotw 1-5 to a matter beyond the mere conduct of a litigation is not binding on the minor unless 

made with the leave of the Court. The following are some examples of such agree- 
ments — 

(a) Agreement to compromise a suit.^ 

(b) Agreement to withdraw a suit.^ 

(c) Agreement to refer a suit to arbitration.* 

(d) Agreement not to appeal.* 

(e) Waiver of objection to competency of Judge on account of his personal 

interest in the litigation.* 

(f) Waiver of objection to irregular procedure.^ 

(g) Waiver of right of minor to compensation in land acquisition case.* 

6s Leave must be express. — The leave of the Court must be expressly given. 
This was the rule even under the former Code.^ In this respect the English Law 
is different.* 0. 32 B. 7 requires that the leave must be expressly recorded in the 
proceedings. 


Seotion 148 


1 48 . [New. ] Where any period is fixed or granted by the 
Courts for the doing of any act prescribed or 
Eniwgement cf time. the Courti® may, in its 

discretion,^ from time to time, enlarge such period, even though 
the period originally fixed or granted may have expired.^ 

[R. S. C., Order 64 Rule 7.] 


Synopsis 


1. "Where any period U fixed or granted by 
the Court." 

2. Extendon of time fixed by decree. 

3. Extennon of time fixed by conMnt 

decree. 

4. Extendon of time fixed by award. 

5. "Act preMribedorallowedbytbi. Code." 

6. DiKTetion of Court. 


7. Extendon of time after the expiry of the 

period originally fixed. 

8. Implied extendon of time. 

9. Extendon of time by appeal being pre* 

ferred. 

10. Court to which application for extendon 

.bottld be made. 

11. Appeal. 

12. Revidon. 


2. See 0. 83 B. 7 and the Notes thereunder. 


3. (’89) 18 Bom 187 (146). 
<’04) 87 Mad 877 (880). 


4. (’01) 84 Mad 886 (880). 

(’17) AIB 1917 Mad 673 (676) : 89 Mad 868. 

(’18 19 Ind Cas 484 (486) (Bom). 

(’18) 16 Ind Oas 161 (166): 1913 Pnn Be No. 96(FB). 
f 14)AIB1914 All 446(448, 449): 86 AU69(FB). 
(But Me contra (’06) 38 All 86 (87).] 


5. (1889) 88 Q B D 677 (678), Rhodes t. Swithen- 
bank. (Cited in 17 Bom 899.) 


(’98) 17 Bom 399 (803). 


7. (’83) AIB 1933 Mad 801 (308) : 47 Mad 80. 

8. (’91) 18 Oal 99 (l06) : 17 Ind App 90 (P 0). 

Notes 

1. (’98) 31 Mad 91 (93). 

(’08) 7 Cal W N 90 (92). 

(’06) 89 Mad 104 (106). 

(’06) 38 AU 686 (688, 689) : 88 Ind App 188 : 9 
Ondh Cas 319 (P C). 

(’96) 17 All 681 (688). 

(’81) 8 Mad 108 (104). 

(’88) 9 Oal 810 (818). 

2. Story’s Equity Jurisprudence, 8. 1868 cited in 
18 ^m 187 and 87 Mad 877. 
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Other Topics ( miscellaneous) 

Court cannot extend period of limitation. See Extension of time fixed by pre-emption decree. 

Note 1. See Note 2. 

Application to Provincial Insolvency Act. See Extension of time for making the award. See 

Noto 6 

Extension of timo for payment of court-fee. See wx • x ^ 

5 ^ Extension of time to deposit money to set aside 

Extension of time for payment of costs in condi- Notes 1 and 6. 

tional orders. See Note 5. Extension of time to deposit printing charges. 

Extension of time to amend plaint. See Note 5. See Note 1. 

Extension of time for furnishing security. See Extension of time for payment of money in 
Note 6. mortgage suits. See Note 2. 

1. “Where any period ie fixed or granted by the Court.” — Tho Section 
applies only where any period is fixed or granted by the CoiirL It does not apidy when 
a period is fixed by law} See, for example, tho following instances — 

(1) Law of Limitation. — A Court cannot extend a i)eriod fixed by the law of 

limitation.* 

(2) Civil Procedure Code, Section 55 (4). — The period of one month fixed by 

Section 55 (4) cannot be extended.* 

(3) Civil Procedure Code, 0.21 B.92 (2). — Tho period of thirty days proscribed 

by 0. 21 B. 92 cannot be extended.^ 

(4) Itule 13 of the Oudh Buies of Practice. — The Court cannot extend the time 

for deposit of printing charges.* 

{5) Buie 40 of Bombay High Court Appellate Side Buies. — This Rule allows a 
period of one month for an application for fresh notice to the respondent in an 
appeal. It has been held by the Bombay Higli Court that time could be 
extended under Section 148.* But the point as to tho time not being fixed by 
the Court was not taken before their Lordshii)9 in this case. 

{6) Civil Procedure Code, 0. 45 B. 7. — Under the former Code in wdiich there 
was no Section corresponding to Section 148, it was held by the Privy Council 
that Section 602 (0. 45 R. 7), was directory and not mandatory and that hence, 
the Court could extend tho time for cogent reasons,^ Section 148 would now 
impliedly exclude such a power.® It has, however, boon hold in the under- 
mentioned cases® that the Court could extend the time fixed by 0. 45 B. 7 ; 
Section 148 was not adverted to in those cases. It is submitted that tlie said 
decisions are not correct. It may also bo noted that 0. 45 R. .7 has been amended 
in 1920 by Act XXVI of 1920, expressly giving a limited power of extending 
the period fixed by the Section. 

2. ExtenBlon of time fixed by deoree. — The general principle enacted in the 
Section is that, where by an order time is granted by the Court for doing any act 

Section 148 — Note 1 

1. (’32) AIR 1932 Mad 112 (113). 

(’82) AIR 1932 Oal 126 (130) : 59 Cal 117. (Time 

fixed by 0. 21 R. 85 of tho Code.) 

•(’83) AIR 1983 Rang 8 (9). 

2. (’19) 1919 Pat 643 (644) : 4 Pat L Jour 428. 

(Limitation for application for restoration of 
suit dismissed for default.) 

3. (’26) AIR 1926 Mad 689 (690). 

4. (’ll) 10 Ind Gas 148 (152) (Cal). 
i'll) AIR 1917 Pat 844 (844) : 2 Pat L Jour 164. 

<’88) AIR 1938 Rang 8 (9). (Period fixed for 

deposit under 0. 21 B. 89.) 


(’34) AIR 1934 Lah 875 (876). 

(’34) AIR 1934 Pesh 26 (26). (Period fixed by 
Art. 166, Limitation Act.) 

5. (’19) AIR 1919 Oudh 183 (184) : 22 Oudh Cas 18. 

6. (’27) AIR 1927 Bom 68 (70) : 50 Bom 815. 
(Point not raised at all.) 

7. (’84) 10 Cal 567 (561) ; 11 Ind App 7 (P C). 

8 . (’26) AIR 1926 Mad 689 (600). 

(’88) AIR 1988 All 241 (245):55 All 482. (0.45B. 7 
being a special provision must prevail as against 
the provisions of this Section.) 

9. (’19) AIR 1919 Oudh 804 (304). 

(’19) 49 lud Cas 893 (893) (Nag). 


Seotlon lil 
Notes 1-fi 
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prescribed or allowed by the Code, it may be extended by the Court from time to 
time.^ There are, however, two important exceptions to this general rule — 

(1) Where the Court ceases to have jurisdiction over the matter, after the order 

granting the period is passed. Thus, where a Court otders a plaint to be returned 
under 0. 7 B. 10 for presentation to the proper Court and in that order a 
period is fixed within which such presentation is to be made, the period cannot 
be extended, as, after the order for return, the Court has no jurisdiction over 
the matter.^ Similarly, where the order fixing time finally disposes of the matter 
and the Court has no longer seisin of the matter, the time fixed cannot be 
enlarged.^ Thus, where an order provides that a suit dismissed for default 
should be restored to the file on condition that the plaintiff pays the costs of the 
opposite party on or before a particular date and directs that in case of default, 
the application for restoration is to stand dismissed, the time cannot be enlarged 
under this Section.^ 

(2) Where a period is fixed or granted by a decree} 


(’10) 6 Ind Cas 723 (723) : 1910 Pan Bo No. 44. 

Note 2 

1 . (’14) AIR 1914 All 55 (56) : 36 All 77. (Order 
lor setting aside ex parte decree on payment of 
a sum within a period fixed.) 

(’18) AIR 1918 Mad 638 (640) (Do). 

(’24) AIR 1924 Lah 222 (222) (Do). 

(*83) AIR 1988 All 261 (262). (Order remanding a 
suit for retrial provided a certain act is done 
within a fixed time — The time is not fixed by a 
decree as the order of remand is not a decree and 
hence it can be extended.) 

(’33) AIR 1933 All 262 (264) : 55 All 826 (F B). 
(Affirming AIR 1983 All 261 on L. P. Appeal.) 
(’32) AIR 1932 Lah 235 (286). (Order of remand 
directing payment of additional court-fee within 
time — Time can be extended.) 

(’84) AIR 1934 Nag 109 (111) : 30 Nag L R 258. 
(Application to extend before decree— Court must 
consider it — Omission to consider through mis- 
take — Mistake must be rectified though decree 
has to be re-opened— Party should not suffer for 
Court’s negligence.) 

(*26) AIR 1926 Nag 44 (48) : 21 Nag L R 111. 
(Order for restoration of suit on payment of costs 
within time.) 

(’26) AIR 1926 Pat 409 (411) : 5 Pat 806. (Order 
for withdrawal of^suit with liberty — Condition 
as to payment of costs within certain time.) 

(’05) 8 Oudh Cas 241 (244). (Not a decree but an 
order for production of letters of administration.) 
(’36) AIR 1936 Pat 310 (311). (Court has under 
O. 7 R. 11 and S. 148 full discretion to extend 
time for payment of deficit court- fee.) 

(’88) AIR 1988 Mad 542 (543) : (Power to grant 
time for payment of deficit court-fee is dis- 
cretionary.) 

(’36) AIR 1936 Cal 221 (223). (In view of S. 148 
time granted to pay deficit court-fee can be 
enlarged from time to time.) 

(’86) AIR 1936 Oudh 66 (58) : 11 Luck 567. 
(Lease for running mill owned by company in 
liquidation — Money to be deposited by lessee 
within fixed period not deposited — Court can 
extend time.) 


(’86) AIR 1986 All 871 (372). (Time fixed for 
depositing decree amount as condition of apply- 
ing for setting aside ex parte decree was held not. 
to be an essential part of the order and it was 
held that it could be extended.) 

See also Note 5 below. 

[See (’32) AIR 1932 Bom 615 (617):56 Bom 231. 
(The High Court of Bombay has framed R. 288, 
similar to this Section.)] 

2 . (’26) AIR 1926 Mad 138 (184). 

3 . (36) AIR 1936 Oudh 125 (127, 128) : 11 Luclr 
241. (Where an application for restoration of an 
appeal which was dismissed for non-appearance 
of the appellant is allowed by the Court on con- 
dition that the appellant pays a certain amount 
to the opposite party by a certain date and that 
otherwise it should stand dismissed, and the 
appellant fails to pay that amount on the due 
date, the Court has no power to restore the 
application or to set aside the order of dismissal.) 

(’39) AIR 1939 Cal 581 (581, 582) : I L R (1939) 
1 Gal 468. (Application to set aside sale granted 
subject to applicant’s depositing decretal amount 
within fixed period — Application to stand rejected 
on default — On applicant’s failure to comply 
with order time cannot be extended.) 

(’89) AIR 1939 Gal 809 (809). (Application for 
setting aside sale granted subject to applicant’s 
depositing amount within certain period — Appli- 
cation to stand dismissed on default — Upon 
applicant’s failure to comply with order, Court 
has no jurisdiction to extend time for making 
deposit.) 

(’36) AIR 1936 All 477 (478, 479). 

also (’85) 61 Cal L Jour 512 (514). (Appel- 
late Court allowing amendment of plaint on 
payment of costs and providing that in case o£ 
default, appeal should stand dismissed — Pay- 
ment of portion of costs only as per order of 
lower Court— Extension of time cannot be grant- 
ed in absence of evidence to show that plaintiff 
was misled by order of trial Court.)] 

4 . (36) AIR 1986 All 477 (478). 

8 . See the next paragraph in the Notes. 
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The second exception above noted is based upon another general rule which is 
enacted in 0. 20 B. 8, that when once a decree has heen signed it shall not afterwards 
be altered or added to save as provided by Section 162 or on review. Section 148 cannot 
be allowed to operate so as to nullify this rule and it, therefore, follows that where a 
period is fixed or granted by a decree it cannot be extended by the Court,® though the 
decree itself may be varied or reversed by the Appellate Court under 0. 41 R, 32 by 
granting a different period to that fixed by the lower Court.^ There has been, however, 
a conflict of decisions on the point duo to the general principle aboveinentioned not 
being always kept in view. It was held by the Patna High Court in the undermentioned 
ca^e® that where time is fixed for payment in a pre-emption decree, it could be 


<’85) AIB 1935 Rang 841 (343). (The Court has, 
therefore, no power to extend the time for pay- 
ment of an instalment of decretal amount.) 

6. (’15) AIR 1916 Oudh 197 (198). (Pre-emption 
d0cr00,) 

<’14) AIR 1914 Oudh 383 (888): 17 Oudh Cas 377. 
(Do). 

(’ll) 8 Ind Cas 812 (813) (Lah). (Do.) 

(’34) AIR 1934 Oudh 17 (18) : 9 Luck 215. (Do.) 

(’34) AIR 1934 Cal 21 (22). 

(’34) AIR 1984 Oudh 44 (45) : 9 Luck 887. (Mort- 
gage suit — Compromise decree providing for 
payment by instalments — Default in payment—. 
^me cannot be extended.) 

(’13) 18 Ind Cas 600 (601) (Lah). 

(’22) AIR 1922 Oudh 131 (182) : 25 Oudh Cas 74. 

(’18) AIR 1918 All 18 (14) : 41 AU 47. 

(’21) AIR 1921 Lah 6 (7) (FB). (18 Ind Cas 86, 
Dissented from.) 

(’12) 17 Ind Cas 912 (913) (All). (Payment of 
money into Court within a fixed time in pursu- 
ance of a decree is not an act prescribed or allowed 
by the Code within the meaning of S. 148.) 

(’13) 19 Ind Cas 347 (347) : 16 Oudh Cas 5. (Pre- 
emption decree — S. 148 relates to proceedings 
antecedent to the passing of final decree.) 

(’18) 21 Ind Cas 585 (586) : 35 All 582. (O. 20 
R. 14 merely prescribes the form of the decree.) 

(’28) AIR 1928 Nag 210 (211) : 19 Nag L R 8. 
(Pre-emption decree.) 

(’28) AIR 1928 Oudh 492 (493). (Only applies to 
proceedings antecedent to final decree.) 

(’24) AIR 1924 Lah 359 (859). (Payment under 
pre-emption decree is not an act prescribed or al- 
lowed by the Code — Follows 35 All 582.) 

(’23) AIB 1923 Lah 372 (373). (Pre emption 

doCFBOa) 

(’09) 3 ind Cas 497 (498) (All) (Do.) 

(’20) AIR 1920 Oudh 26 (29): 23 Oudh Cas 254 (Do.) 

(’96) 18 All 223 (227) (Do.) 

(’23) AIR 1923 Lah 162 (163) (Do.) 

(’18) AIR 1918 All 98 (99) : 40 All 679. (Dir^tion 
in decree to pay court-fee within a particular 
period—Dlssents from AIR 1917 All 164.) 

(’26) AIR 1926 Mad 1059 (1060). (Time for succes- 
sion certificate granted in decree.) 

(’23) AIR 1928Cal 612 (614). (Time for additional 
court-fee.) 

(’81) AIR 1931 All 318 (819). 

(’28) AIR 1928 Mad 164 (166, 167). (Test is to see 
i the proceedings in which time was originally 
granted is still pending or has been disposed of 


—Following AIR 1918 Mad 638.) 

(*24) AIR 1924 Pat 663 (664) : 3 Pat 337. ila the 
special circumstances of the case the Court was 
held to have power to ro-instato the appeal after 
it had been rejected for failure to pay the required 
court-fee within the time allowed.) 

(’20) AIR 1920 All 173 (174) : 4‘2 All 639. (Suit 
for possession for sotting aside transfer— Decree 
on condition of payment of certain '^um.) 

(’15) AIR 1915 Oudh 226 (227) : 18 Oudh Cas 58. 
(Decree iu suit for possession of mortgaged pro- 
perty by puisne mortgagee against prior mort- 
gagee.) 

(’24) AIR 1924 Oudh 330 (331). (Suit for cancel- 
lation of instrument— Conditional decree.) 

(’15) AIR 191.5 Mad 69 (70). (Decree directing deli- 
very of property to plaintit! on paying a certain 
sum within a certain time.) 

(’32) AIR 1932 Mad 223 (223. 224). 

(*12) 15 Ind Cas 941 (942): 1912 Pun Ro No. 99. 
(Suit for cancellation of lease— Conditional de- 
cree.) 

(»18) AIR 1918 Nag 66 (66) : 15 Nag L R 39. 
(Decree for rent providing that on failure to 
pay within a certain time defendant should be 
ejected.) 

(’24) AIR 1024 Oudh 179(179). (The general pro- 
visions of S. 148, C. P. C., relate only to pro- 
ceedings antecedent to the passing of a decree.) 
(*14) AIR 1914 Mad 85 (86). 

(’10) 7 Ind Cas 86.(38) (All). 

(’10) 5 Ind Cas 443 (444) : 13 Oudh Cas 38. 

(’38) AIR 1938 All 497 (499, 501). (Judgment 
signed under 0. 20 R. 3 directing plaintiff to 
pay deficiency in court-fee within certain time 
and adding that in default decree would be 
nullity — Court has no jurisdiction to extend 
period so fixed.) 

[Sre (’33) AIR1933iOal 20(21). (Appellate decree 
allowing amendment of plaint on condition of 
paying additional court- fee and costs of defen- 
dant— -Time extended for both— Order is correct 
as to the former though it is not so as to the 
latter.)] 

7 . (’28) AIR 1928 Oudh 32 (33) : 2 Luck 425. 
(’10) 6 Ind Cas 275 (276): 37 Cal 548 (660). 

(’90) 18 Mad 524 (526). 

(*21) AIR 1921 Lah 6 (7) (PB). 

8. (’16) AIR 1916 Pat 268 (269) : 1 Pat L Jour 
92. (It was also held by the Lahore High Court 
in earlier decisions (e. g., 8 Ind Gas 86 (Lah)) 
that a Court could extend the period fixed in a 
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extended by the Court. The decision was based simply on S. 148 without any reference 
to 0. 20 B. 3. The correctness of the decision was, however, doubted in a later case^ 
of the same High Court. The High Courts of Madras, Calcutta^^ and Bangoon^^ have 
held that whore a decree for specific performance of a contract is passed on condition 
of a party paying a certain sum by a certain date, the Court could extend the time. 
The decisions rest their view on the provisions of Section 36 (c) of the Specific Belief Act» 
1877, and on the view that a decree for specific performance of a contract on certain 
conditions is in the nature of a preliminary decree, the original Court keeping control 
over the action and having full powers to make any just and necessary orders therein 
including extension of the time fixed by the decree. The Patna High Court^^ and the 
Oudh Chief Court'^ hold that the time fixed, even in a decree for specific performance, 
cannot be extended by the Court under Section 148. 

The rule that time granted by a decree cannot be extended by the Court has also 
got an exception and that is furnished by Order 34 Buies 2, 4 and 7 (as amended by 
Act XXI of 1929) of the Code. Under those provisions the time fixed by a preliminary 
decree for sale, redemption or foreclosure may, at any time, before the passing of the 
final decree, be extended by the Court from time to time. For another exception to 
the rule, see Note 3 below. 

Whore a plaintiff in whose favour a conditional decree is passed, neither fulfils 
the condition within the time allowed nor applies for extension of time, he cannot 
execute the decree.^* 


8. Extension of time fixed by consent decree. — Another exception to the 
rule that time fixed by a decree cannot be extended by the Court under Section 148 
is furnished by consent decrees. It has been held in the undermentioned cases^ that a 
Court can extend the time fixed in a consent decree for the doing of an act directed 
thereby, where time is not of the essence of the contract of compromise. The reason 
is that a consent decree cannot have greater validity than the compromise on which it is 
based, and hence, the Court can, in the exorcise of its equitable jurisdiction, grant 
such relief against forfeiture as it might have granted if there had been no consent 
decree and a suit had beqn instituted to enforce the compromise. The Allahabad,^ 
Lahore* and Patna^ High Courts and the Oudh Chief Court* have held that the 
general rule holds good even in the case of consent decrees and that, therefore, the time 


fixed by tho decree could not be extended. 

pre-emption decree for the payment of purchase 
money. But this view has not been followed in 
the later decisions. See cases cited in foot-note 8 
above.) 

9. (»30) AIR 1930 Pat 279 (280). 

10. (’23) AIR 1923 Mad 284 (285) : 4G Mad 148. 
(Dissenting from AIR 1917 Mad 838.) 

(’26) AIR 1926 Mad 144 (145). 

11. (’33) AIR 1933 Oal 580 (680). 

12. (’27) AIR 1927 Rang 811 (812): 6 Rang 615. 
(’16) AIR 1916 Low Bur 74 (74). 

13. (’30) AIR 1930 Pat 279 (280). 

14. (’28) AIR 1923 Oudh 16 (17). 

15. (’24) AIR 1924 Rang 876 (376). 

Note 3 

1. (’21) AIR 1921 Gal 856 (858, 859). 

(’29) AIR 1929 Nag 164 (168, 169) : 25 Nag L R 
110. (Distinguishing AIR 1926 Nag 280 virhioh 
was a case of a mortgage decree fixing a period by 
consent and in which there was no question of 
equities or forfeiture.) 


*19) AIR 1919 Oal 68 (69). 

’24) AIR 1924 Mad 796(796). (Extension cannot 
be granted whore time is of the essence of the 
contract.) 

(’23) AIR 1923 Nag 88 (90). 

2. (’29) AIR 1929 All 666 (666). 

3. (’12) 15 Ind Gas 941 (942): 1912 Pun Re No. 99. 

4. (’30) AIR 1980 Pat 308 (310) : 9 Pat 382. 

(’88) AIR 1933 Pat 663 (564): 13 Pat 1. 

(’33) AIR 1938 Pat 677 (678). (Oompromise decree 
directing payment by instalments on fixed dates 
— Gourt has no power to grant extension of 
time for payment of instalments.) 

[See also (’87) AIR 1937 Pat 642 (646) .: 16 Pat 
395. (Where time is of the essence of the con- 
tract, it cannot be extended.)] 

[But tee (’24) AIR 1924 Pat 387 (887): 2 Pat 906. 
(’26) AIR 1926 Pat 691 (692).] 

5. (’16) AIR 1916 Oudh 197 (198). 

(’16) AIR 1916 Oudh 226 (227) : 18 Oudh Gas 68. 
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As to the power of the Court to extend the time fixed for payment of the Beotlon 14ft 
mortgage money under a compromise decree in a suit to enforce or redeem a mortgage, Hotes 8-ft 
see Notes to Order 34 Buies 2, 4 and 7. 

4e Extension of time fixed by award* — A valid award is final and conclusive 
as between the parties to it and a Oourt cannot interfere with any |X)rtion of it. 

Hence, the Oourt cannot extend the time fixed by an award.^ It may also bo noted 
that time fixed by an award is not time fixed by a OouH and hence Section 148 does 
not apply to it. (See Note 1 above.) 

5* “Aot prescribed or allowed by this Code.” — The Section applies only 
where time is fixed for doing an act prescribed or allowed by the Code} Where a 
period is fixed by the Court to do a particular act under its inherent powers, it is an 
act allowed by Section 161 of this Code and therefore this Section will apply to t:uch a 
case.® “Code** includes not only the body of the Code but also the Schedules and the 
Buies mode under Section 122 or Section 126 [see Section 2 (18)]. See, for instance, 
the following provisions : — 

(1) Section 65 (4). — Security for the production of the judgment-debtor within 

the time fixed by Court.® 

(2) Section 143. — Time for payment of postage. 

(3) Order 6 Buie 18. — Amendment of pleadings. 

(4) Order 7 Buie 11 (h). — Correction of valuation of suit. 

(5) Order 7 Buie 11 (c). — Supply of deficient stamp paper.^ 

(6) Order 8 Buie 0. — Time for filing written statement or additional written 

statement. 

(7) Order 0 Buie 9 . — Bestoration of suit (dismissed for default) on applicant paying 

costs within a given time. 

(8) Order 9 Buie 13 . — Setting aside ex parte decree on applicant paying costs within 

given time. 

(9) Order 21 Buie 17. — Amendment of application for execution. 

(10) Order 23 Buie 1. — Allowing suit to be withdrawn with leave to bring fresh suit 

on plaintiff paying costs within a given time. 

(11) Order 25 Buie 1. — Security for costs of suit. 

(12) Order 41 Buie 3. — Amendment of memorandum of appeal. 

(13) Order 41 Buie 10. — Security for costs of appeal. 

(14) Order 41 Buie 19. — Be-odmission of appeal dismissed for default, on appellant 

paying costs within given time. 

(15) Order 41 B%de 21. — Be.hearing appeal decided ex parte, on respondent paying 

costs. 

(16) Order 41 Buie 20. — Objections to the finding returned by the lower Court on 

remand. 

(17) Order 47 Buie 7 (2). — Bestoration of application for review dismissed for default, 

on applicant paying costs within given time. 

Note 4 under inherent powers fixing a time for payment 

1 . (’18) AIR 1918 Oal 554 (555). of certain sums of money.) 

Note 5 3. (’25) AIR 1925 Rang 185 (137) : 2 Rans 567. 

1 . (*39) AIR 1939 Oal 80 (31, 32). (Court under [See also (’34) AIR 1934 Lah 424 (425). (Memo* 

S. 148 has no power to extend time fixed for randum of appeiil insufficiently stamped with- 
making deposit provided under S. 174(5),^ngal out any bona fide mistake — No extension of 
Tenancy Act.) time granted.)] 

2. (’88) AIR 1988 Mad 568 (564). (Order of stay 4. (’09) 82 Mad 805 (811) (FB). 
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The Section does not apply when time is fixed for doing an act not prescribed 
or allowed by the Code} 

But in so far as the provisions of the Oode are made applicable to proceedings 
under any other Act, the Section applies to steps to be taken under such Act. Thus, 
according to the High Courts of Madras, Lahore and Nagpur, an Insolvency Court can 
extend the time fixed for applying for discharge, even after the time originally fixed 
has expired,® though the High Courts of Bangoon and Patna have taken a contrary 
view.^ Further, even without recourse to Section 148 it may be possible to construe a 
particular Section in such a way as to admit of an extension of the time fixed by the 
Court. Thus, it was held under the former Code that a Court could extend the time 
fixed for security for costs of appeal under S. 649 (now 0. 41 B. 10),® or for pfl^ying 
deficit court-fee under Section 64 (now 0.7 B. 11).® On similar reasoning, it has 
been held that a Court can extend the time fixed for payment of deficit court-fee under 
the Court-fees Act, Section 10 clause (2)^® or Section 11,^^ or for deposit of one-fifth 
of the purchase-money in a suit for pre-emption under Section 22 (4) of the Punjab 
Pre-emption Act.^® Paragraph 8 of Schedule II expressly confers on the Court the power 
to extend the time fixed for making an award, even after the expiry of the period 
originally fixed.^® Hence, there is no necessity for resort to Section 148 for extension 
of time in such a case. 

See also the undermentioned case.^® 


6. DiBoretion of Court. — The power to enlarge time under this Section is 
discretionary.^ .The Appellate Court should not interfere with the discretion of a Court 
under Section 148 except on very strong grounds.® A Court passing orders for extension 
of time should be taken, on the record as it stands, to have exercised its discretion as 


8. (’20) AIR 1920 Pat 111 (112). (Security under 
S. 17, Provincial Small Cause Courts Act.) 

(’16) AIR 1916 Mad 224 (227). (Payment of court- 
fee under S. 11, Court-fees Act.) 

(’25) AIR 1926 Pat 158 (154). (Remand — Appel- 
lant directed to pay costs within a given time as 
a condition — Payment is not act directed by the 
Code.) 

’24) AIR 1924 All 818 (824) : 46 All 864. 

’89) AIR 1989 Cal 30 (82). (Deposit under S. 174(6) 
Bengal Tenancy Act.) 

[But see (’ll) 10 IndCas 268 (269)(Cal). (Where 
it was hold that the language of S. 11 itself 
admitted of an extension of time.)] 

4. (’24) AIR 1924 Mad 685(687, 688). (Waller, J., 
dissenting.) 

(’80) AIR 1980 Mad 889 (392) : 58 Mad 288 (FB). 
’25) AIR 1925 Lah 416 (416). 

’89) AIR1989Nagl03 (104):ILR (1989) Nag 478. 

7 . (’80) AIR 1980 Rang 166 (172) : 8 Rang 187. 
(’25) AIR 1925 Pat 855 (856): 4 Pat 51. (No refe- 
rence was, however, made to S. 148 of the Code.) 

8. (’90) 17 Cal 512 (515) : 17 Ind App 1 (PC). 
•(’90) 17 Cal 1 (8) (PC). 

(’97) 21 Bom 576 (679). 

9. (’04) 81 Cal 76 (78). 

(’26) AIR 1926 Nag 812 (812). 

(*85) 7 All 79 (92, 98). (Observations of Mah- 
mood, J.) 

'^The cases in this foot-note and foot-note (5) above 
have been cited only as instances of the language 


of a Section empowering a Court to extend the 
time fixed by it. The acts in those cases were how- 
ever acts proscribed or allowed by the "Code”.) 
See also cases cited in foot-notes (6) and (7) in 
Note 1, supra. 

10 . (’97) 19 All 240 (248). 

11. (’ll) 10 Ind Gas 268 (269) (Cal). 

[But see (’16) AIR 1916 Mad 224 (227). (Where 
it was held that S. 148, C. P. G., did not apply 
to such a case as the act was not one allowed 
by the ’’Code”.) 

12 . (’23) AIR 1928 Lah 648 (645). 

13 . (’19) AIR 1919 Pat 98 (98): 4 PatL Jour265. 

(’15) AIR 1915 Cal 101 (103). 

(’92) 16 Mad 884 (386). 

(’ll) 12 Ind Cas 18 (14) : 38 Gal 622. (But where 
an award has been actually made out of time 
the Court cannot extend the time — This case 
was doubted in AIR 1915 Gal 101 — See also AIR 
1919 Pat 98 where it was held that the parties 
were estopped from raising any objections as 
to the validity of the award.) 

14 . (’88) AIR 1988 Oudh 60 (51) : 18 Luck 666. 
(U. P. Temporary Regulation of Execution Act 
S. 7— Court can enlarge period fixed by it but 
not execeeding 80 days.) 

Note 6 

1. (’88) AIR 1988 Mad 542 (648, 544). 

2. (’25) AIR 1925 Pat 299 (802) : 4 Pat 190. 

(’84) AIR 1984 Mad 82 (84). 



nmjamwaa op ilSS 

Iptovided by th# Stetidn and an Appellate Court cannot go into the question Whether, 
as a matter of fact, the lover Court did exercise such discretion.' 

% Extension of time aften the expiry of the period originally fixed. — 

The Section empowers a Court to extend the time even after the expiry of the period 
originally fixed.^ In this respect it gives effect to the undermentioned rulings.' 

8. Implied extension of time. — No express order is necessary for extension 
of time. Such extension may he inferred from the fact that the Court has actually 
aUovred a thing to be done beyond the prescribed time.^ 

9. Extension of time by appeal being preferred. — Suppose a decree of the 
primary Court which fixes a date for the performance of an act directed thereby is 
appealed against, and the appeal is dismissed. Is the period originally fixed, in such a 
case, to be calculated from the first Court’s decree or from the appellate decree ? On 
this point there is a confiict of decisions. It has been held by the High Court of 
Bombay* and the Chief Court of the Punjab' that the period should be nalnnlatad from 
the date of the appellate decree, the reason given being that the lower Court’s decree 
is merged in that of the Appellate Court and though the latter decree may not expressly 
enlarge the period originally fixed, it should bo deemed to do so impliedly. On the 
other hand, it has been held by the Madras,' Allahabad* and Patna' High Courts and 
the Judicial Commissioner’s Court of Nagpur* that though the lower Court’s decree is 
merged in the appellate decree, in the absence of express provision extending the time, 
the appellate decree should ho taken as confirming the lower Court’s decree as it stands 
and cannot be held to extend by implication the period fixed thereby. Opinion in the 
Calcutta High Court is divided, some cases taking the Bombay viow^ and some the 
Madras view.® 

But where an appeal is simply dismissed for default of appearance or want of 


3. (’16) AIR 1916 Oal 616 (616). (Case under 
S. 149, 0. P. Code.) 

(’38) AIR 1988 Mad 542 (644). 

Note 7 


1. (’10) 6 Ind Cas 424 (425) (Cal). 

(’82) AIR 1982 Lah 235 (236). 

(’84) AIR 1934 Lah 687 (638). 

(’34) AIR 1934 Nag 109 (110) : 80 Nag L R 258. 
(’25) AIR 1925 Pat 299 (801) ; 4 Fat 190. 

(’22) AIR 1922 Cal 234 (284). 

(’36) AIR 1986 Cal 221 (223). 

2. (’01) 16 Bom 263 (266). 

(’90) 17 Cal 612 (616) : 17 Ind App 1 (PC). (Time 
for furnishing security under S. 549 (now 0. 41 
R. 10 — Reversing 11 Cal 716, overruling 1 All 
687 and impliedly overruling 11 Mad 190.) 

(’97) 21 Bom 676 (679). (Time for furnishing 
security under S. 649 (now 0. 41 R. 10).) 

(’90) 17 Cal 1 (8) (P C). (Do.) 

(’04) 31 Oal 75 (77, 78). (Time for paying deficit 
court-fee.) 

Notes 


1. (’16) AIR 1916 Mad 685 (686). (Accepting 
deficit court-fee.) 

;’83) AIR 1932 Lah 286 (286). (Do.) 

,’26) AIR 1926 Pat 299 (802) : 4 Pat 190. (Do.) 
’20) AIR 1920 Pat 170 (170). (Do.) 

.80) AIR 1820 Pat 261 (282). (Accepting deficit 


court-fee beyond the prescribed time.) 

(’26) AIR 1925 Oudh 399 (400) : 28 OudhCas 382. 
(Amendment of execution application.) 

(’16) AIR 1916 Oal 866 (857). (Do.) 

Note 9 

1. (’14) AIR 1914 Bom 132 (134) : 39 Rom 176. 
(10 Bom 258, Referred to; 17 Bom 647, Explained.) 

(’87) 11 Bom 172 (178). 

2. (’06) 1906 Pun Bo No. 48, pages 173 to 180 
(F B). (Overruling 1898 Fun No. 88.) 

3. (’08) 81 Mad 28 (32). 

(’12) 16 Ind Cas 799 (799) (Mad). 

(’19) AIR 1919 Mad 988 (989). . 

(’92) 16 Mad 170 (178). * 

4. (’09) 31 All 879 (881). 

(’88) AIR 1988 All 497 (600). 

(But see (’89) 11 All 846 (348).] 

5. (’27) AIR 1927 Pat 346 (347) : 7 Pat 76. 
(Distinguishing AIR 1926 Pat 869 and holding 
that the observations therein were obiter.) 

6. (’97) 11 0 P L R 116 (121). 

'7. (’86) 18 Cal 18 (16). 

(’21) AIR 1921 Oal 699 (706). (Bee the observa- 
tions of Mookerjee,J. — liOalWN 679, Approved.) 
8. (’96) 26 Cal 811 (318). 

(’22) AIR 1922 Cal 829 (829). 
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prosecution,^ or is withdrawn,^® or summarily dismissed under 0. 41 B. 11,^^ there is 
DO decree of the Appellate Court in which the lower Court’s decree may be said to 
have merged, and hence the period fixed does not get a fresh start from the decree of 
the Appellate Court. 

Where a decree awarding future mesne profits is confirmed in appeal, the three 
years’ period under 0. 20 B. 12 runs from the appellate decree.^^ The reason is that 
the term ’’decree” in 0. 20 B. 12 refers to the executable decree in a case, and where 
an appeal is preferred against a decree, the only executable decree is that of the 
Appellate Court, whether it afiirms, reverses or modifies the lower Court’s decree. See 
also Note 5 to 0. 84 B. 3, infra, 

10. Court to which application for extension should be made. — Where 
an appeal has been preferred from a decree, the only Court that can extend the time 
fixed by it, assuming that the case is one in which time can be extended, is the 
Appellate Court.^ A fortiori the lower Court has no jurisdiction to extend the time 
fixed in an appellate decree,^ But it has been held by the Bangoon High Court that 
where an appeal has been dismissed, the trial Court has power to enlarge the time 
fixed by the order appealed from.^ Bee also the undermentioned case.^ 

11. Appeal. — No appeal lies from an order under this Section as it is neither 
a decree nor an appealable order under Section 104.^ 

After a final decree, the Court cannot extend the time fixed by it under S. 148. 
Hence, if the Court does extend the time it should be deemed to be acting not 
under Section 148 but under Section 47, and its order is therefore appealable as 
a decree,^ 


18. ReviBlon. — An order under this Section is not appealable but is open to 
revision provided the conditions of Section 115 are satisfied.^ See Note 11 above. But 


9. (W) 18 All 101 (103) (FB). (Order of dismisBal 
under 0. 41 B. 10 for non-payment of security 
for costs.) 

(’17) AIR 1917 All 392 (393) : 39 All 893. (Dis- 
missal of appeal for default.) 

(’17) AIR 1917 Oal 728 (730) ; 44 Cal 964. (Dis- 
missal for default.) 

(’14) AIR 1914 P G 65 (GG) : 36 All 284 : 41 Ind 
App 104 (P G). (Dismissal of appeal for non- 
prosecution.) 

(’14) AIR 1914 PG 66 (67):86AU860(PG). (Do.) 

10 . (’91) 16 Bom 370 (374). 

(’92) 16 Bom 243 (248). 

11 . (’24) AIR 1924 Bom 98 (99) : 47 Bom 956. 
(But some cases have held that dismissal of 
appeal under 0. 41 B. 11 (1) is a decree: see for 
instance AIR 1926 Gal 868 and the cases cited 
therein.) 

(’97) 21 Bom 548 (551). (Do.) 

12 . (’01) 28 All 152 (158) : 27 Ind App 209 (PG). 

Note 10 

1. (’10) 87 Oal 548 (550). 

2 . (’ll) 12 Ind Gas 189 (189) (Mad). 

(’83) AIR 1983 Gal 88 (86). (Remand order of 
Appellate Oourt fixing time for doing an act — ' 
Lower Gourt cannot extend time.) 

3 . (*85) AIR 1986 Rang 500 (501). 

4 . (’88) AIR 1988 All 497 (499). (Subordinate 
Judge passing preliminary decree and directing 


decree-holder to pay deficiency in court- fee within 
certain time adding that in default decree would 
bo nullity— Munsif merely in charge of routine 
duties of Subordinate Judge has no jurisdiction 
to extend time so fixed for payment of court-fee.) 

Note 11 

1 . (’29) AIR 1929 All 666 (667). 

(’20) AIR 1920 Pat 281 (282). (Order granting time 
under S. 148 cannot be questioned in appeal.) 

(’16) AIR 1916 Mad 694 (695) : 39 Mad 876. 

(’18) 21 Ind Gas 585 (686) : 35 All 582. (Reversing 
17 Ind Gas 912 and distinguishing 14 All 520.) 

(’24) AIR 1924 Oudh 380 (331). (Order refusing 
to extend time not appealable.) 

(’23) AIR 1923 Lah 162 (168). 

(’35) AIR 1935 Rang 500 (501). (Executing Gourt 
granting extension of time for payment of money 
— Decree- holders fruitlessly appealing — Execu- 
tion Gourt again granting extension of time — 
Such order is not appealable.) 

2 . (’24) AIR 1924 Oudh 179(179). (Itwasheldin 
this case that even under S. 47 the Gourt cannot 
extend the time fixed by the decree though for 
the purpose of appeal, the order must be deemed 
to have been passed under S. 47.) 

Note 12 

1 . (’34) AIR 1934 Lah 537 (688). (Oourt refusing 
to extend time for payment of deficient court- 
fee on ground of want of power, fails to exercise 
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the High Court will not interfere in revision unless it is necessary in the interest of 
justice to do so.^ 


1 49 . [New.] Where the whole or any part of any fee® 
Power to make up prescribed for any document* by the law for 
dehciency of court-fee*, -the time being in forco relating to. court-fees 
has not been paid, the Court may, in its discretion,® at any stage,’ 
allow the person, by whom such fee is payable, to pay the whole or 
part, as the case may be, of such court-fee; and upon such payment 
the document, in respect of which such fee is payable, shall have 
the same force and effect as if such fee had been paid in the first 
instance. 

[1882, c/. S. 582A.] 



1. LegUlative changes. 

2. Scope of the Section. 

3. Payment of court-fees after the period of 

limitation. 

4. **Any document.** 

4a***For the time being in force.** 

5. ^'Discretion of Court.** 

6. Whole or any part of any fee. 

7. “At any stage.*’ 

8. Power of Appellate or Revisional 
Court to interfere with the discretion 
of the lower Court. 


9. Plaints and memoranda of appeals. 

10. Application for leave to sue or appeal as 

pauper. 

10a. Power to call for court-fees after judg- 
ment is pronounced. 

11. Conversion of proceedings. 

12. Extension of time by admission Court. 

13. Appeal. 

14. Revision. 

15. Review. 


Other Topics ( miscellaneous) 

Levy of the stamp duty. See Notes 5 and 9. 

Presumption when court-fee paid and accepted by Court. See Note 3. 
Section 149 and Order 7 Rule 11. See Note 9. 


1. Legislative changes. — This Section corresfKinds to Section 582 A intro- 
duced into the old Code by Act IV of 1892. The inateriral changes in the present 
Section are the following — 

(1) Section 582A applied only to appeals and applications for review. The present 

Section applies to all documents chargeable with court-tees. See Note 4. 

(2) The insufficiency of the stamp must under Section 582A have been caused by 

mistake on the part of the appellant or applicant for review as to the amount 
of the requisite stamp. There is no such restriction in the present Section. See 
Note 5. 

2. Scope of the Section. — It is provided under the Court-fees Act, 1870, 
Sections 4 and 6, that no document chargeable with court-fee under that Act shall 
be filed, or recorded in any Court of Justice, unless the court-foe payable in respect 
thereof is paid. The institution of a suit or other proceeding or the presentation of a 

discrotion within the meaning of S. 116.) (’38) AIR 1983 Cal 20 (21). (Even if the order of 

2. (*30) AIR 1930 Pat 279 (280). the lower Court is erroneous.) 

(’26) AIR 1926 Mad 1069 (1060). (’26) AIR 1925 Pat 153 (164). 


Section IM 
Note 12 

Section m 
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dooument will not be a legal inetitntion or presentation if the tee chargeable under 
law is not paid at the time of such institution or presentation. This Section enacts an 
exception to that rule by empowering the Court to allow a party to pay the requisite 
fee at any stage after the proceeding has been filed, and by providing that such 
payment shall have the same effect as if it had been made in the first instance. The 
result is that where a proceeding is instituted within the period of limitation, with an 
insufficient court-fee, it will not be time-barred, provided tha full fee is paid with the 
leave of the Court under this Section although, at the time the full fee is paid, the 
period of limitation has expired.^ 

But the payment of fee under this Section cannot be claimed by a party as of 
right; it is in the discretion of the Court to allow or not such payment. See Note 5. 

8. Payment of oourt-fees after the period of limitation. — It is only 
where the deficit is made good within the time allowed by the Court that the payment 
will have the force or effect as if it had been paid on the date of presentation.^ If the 
payment is made beyond the time allowed, the presentation will be deemed to be made 
only on the date such deficit is made good. If that date itself is within limitation, the 
suit will not be barred.^ If that date is beyond limitation, the suit will be barred 
unless the time originally allowed is extended by the Court up to the date of payment 
under Section 148 of the Code.^ But such extension need not be by an express order. 
It may be inferred from the acceptance of the court-fees by the Court after the 
prescribed period.* 

4. ’’Any document.’’ — The corresponding Section of the Code of 1882 
(Section 682A) applied only to appeals and applications for review. This Section is 
general in its terms and applies to all documents chargeable with court-fees under the 
Court.fees Act, such as plaints, memoranda of appeal or cross-objections, written 
statement claiming set-off^ or making a counter-claim, etc. Thus the Section applies to 
an application to set aside an award.^ 

4a. ’’For the time being in force.” — The court-fee payable according to 
the law “for the time being in force’* means the court-fee payable according to the 
scale which was in force when the document was filed and not according to the scale 
which is in force when the payment is made} 


Section 149 — Note 2 

1. (*09) 82 Mad 805 (811). 

Note 3 

1. See Note 2 Point 1. 

(*28) AIR 1928 Lah 274 (275). 

(’37) AIR 1937 Lah 111 (112). 

(*86) AIR 1986 Lah 564 (566). 

(’88) AIR 1988 Mad 560 (562). 

\8ee also (*87) AIR 1937 Lah 892 (898). (Plaint 
presented to officer whose duty was to distribute 
plaints — Deficiency made up before the plaint 
reached the proper Court — As under O. 7 R. 11 
the latter Court would have been bound to 
allow time for making up the deficit court-fee 
if it had not been paid already, the fact that 
the deficiency had been made up on the requi- 
sition of officer who was not authorized under 
S. 149 to allow time for making up deficit 
court-fee does not make the plaint invalid.)] 

2. (*05)2‘CalLJour70 (72). 

(’07) 84 Cal 20 (26). 


3. (’10) 7 Ind Cas 678 (681) (Cal). 

(’84) AIR 1984 Lah 587 (588). 

(1900) 27 Cal 876 (878). 

4. (’16) AIR 1916 Mad 685 (686). 

(’26) AIR 1926 Mad 676 (677). 

(’20) AIR 1920 Pat 170 (170). 

(’82) AIR 1982 Lah 21 (22). (It is not proper for 
Court to grant time for payment of deficient 
court-fee and then on payment to reject it as 
time-barred.) 

(’84) AIR 1984 Lah 701 (703). (AIR 1929 P C 
147, Followed.) 

(’87) AIR 1987 Lah 111 (112). 

Note 4 

1 . (’95) 6 Mad L Jour 288 (286). (Written state- 
ment pleading set off.) 

(’85) AIR 1985 Pat 110 (111). (Written state- 
ment claiming set off.) 

2. (’28) AIR 1928 Bind 87 (89): 28 Sind L R 91. 

Note 4e 

1. (’82) AIR 1982 Oudh 848 (844). 
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S* ^^Dlfloretlon of Court#” — There are certain oases in which the Court is 
hound to give some time for making up the deficient court-fee. Thus under 0. 7 
B. 11 (c) where a plaint is insufficiently stamped , the Court is hound to grant some 
time to supply the deficient court-fee.^ In all other cases the Court has a discretion 
under the Section to allow the court-fee to be paid at any stage. The High Courts of 
Calcutta,^ Lahore^ and Patna^ and the Nagpur Judicial Commissioner’s Court® have 
held that this discretion cannot be exercised in favour of a party who has not been 
hona fide, that is, who is not under any honest mistake or doubt or who has not made 
an honest attempt to comply' with the law. Mere poverty or ignorance is not a ground 
for indulgence under the Section.® The reason is that where an appeal is not filed in 
time with a proper court-fee, the appeal becomes barred and the respondent gets a 
valuable right. The Court should not, therefore, exercise its discretion under this 
Section to his prejudice except where sufficient grounds exist for the non-payment of 


Note 5 

1 . See note 9 below. 

2. (’18) AIR 1918 Oal 193 (194). 

(’14) AIR 1914 Oal 735 (786); 41 Cal 1092. 

(’13) 21 Ind Gas 866 (867) (Gal). (Delay excused 
where non-payment was duo to mistake.) 

(’32) AIR 1932 Gal 482 (484, 485): 59 Gal 388. 
(Court- fee stamp of one rupee in appeal memo to 
avoid limitation.) 

3. (’26) AIR 1926 Lah 689 (690). 

(*34) AIR 1984 Lah 424 (425). (Counsel present- 
ing appeal with insufficient stamp — Mistake 
pointed out but counsel persisting that court-foo 
paid was adequate — Question being simple one, 
mistake is not bona fide and extension of time 
cannot be granted.) 

(’38) AIR 1983 Lah 264 (265). (Honest belief of 
appellant regarding adequacy of court- fee— 
Delay in giving adequate court-fee may be 
condoned.) 

(’27) AIR 1927 Lah 884 (885). (Gross negligence 
on the part of the appellant’s counsel, cannot 
be condoned.) 

(’24) AIR 1924 Lah 325 (327). (Insufficiency 
brought to notice of appellant’s pleader — Deli- 
berate refusal — No extension to bo allowed.) 
(’32) 33 Pun L R 187 (188). (Do.) 

(’31) AIR 1931 Lah 343 (348). (Do.) 

(’28) AIR 1928 Lah 274 (275). (Shortage of court- 
fee stamp in treasury, valid ground.) 

(’21) AIR 1921 Lah 871 (372). (Appellant dis- 
puting order for more court-fee.) 

(’23) AIR 1923 Lah 309 (309). (Disputing demand 
for more court-fee — Party not entitled to indul- 
gence.) 

(’21) AIR 1921 Lah 43 (44). (Ignorance of law 
and poverty, no excuse.) 

(’19) AIR 1919 Lah 252 (258). 

(’29) AIR 1929 Lah 748 (748). (Gourt-feo paid 
according to the old practice, following 17 Ind Gas 
764.) 

(’80) AIR 1930 Lah 24 (26). 

(’25) AIR 1925 Lah 381 (388): 6 Lah 233. 

(’28) AIR 1923 Lah 186 (137). (Debatablepoint— 
Bona fide mistake made—Delay may be excused.) 
(’18) 19 Ind Gas 788 (788) : 1913 Pun Re No. 55. 
(Reasonable diligence in the prosecution of 
appeal, necessary.) 


(’28) AIR 1923 Lah 629 (630). (Bona fide mistake 
— Delay may be excused.) 

(’22) AIR 1922 Lah 440 (441). (In absence of 
bona fide mistake Gourt should not resort to 
Section 149.) 

(’26) AIR 1926 Lah 509 (510). 

(’21) 67 Ind Gas 180 (130) (Lah). 

(’25) AIR 1925 Lah 246 (246). 

(’19) AIR 1919 Lah!280 (281): 1919 Pun Re No. 10. 
(’20) AIR 1920 Lah 92 (93): 1 Lah 234. 

(’19) AIR 1919 Lah 65 (65): 1 Lah 220. 

(’09) 4 Ind Gas 554 (555) (Lah). 

•21) AIR 1921 Lah 871 (372). 

(’86) AIR 1986 Lah 985 (936). (Error of counsel 
not bona fide-— Extension of time not granted.) 

4 . (’20) AIR 1920 Pat 818 (820). 

(’24) AIR 1924 Pat 668 (664): 3 Pat 837. (Time 
of grace expired during the vacation — After the 
vacation the stamp could not bo procured as 
the stamp vendor had none.) 

(’17) AIR 1917 Pat 26 (27): 3 Pat L Jour 74. 
(Deliberately and to suit their convenience the 
appellants had paid deficient court- fee.) 

(’29) AIR 1929 Pat 731 (732): 8 Pat 906. 

(’18) AIR 1918 Pat 836 (338): 3 Pat L Jour 484. 
(Failure of the plaintiff to affix sufficient stamp 
was due to gross negligence of his legal advisers.) 
(’25) AIR 1926 Pat 436 (438): 4 Pat 180. (Deficit 
amount paid to pleader— Pleader’s clerk mis- 
appropriating it— Suit rejected inconsequence — 
Suit can be restored subsequently.) 

5. (’29) AIR 1929 Nag 294 (295). 

(’08) 4 Nag L R 168 (176). 

6. (’19) AIR 1919 Lah 252 (258). 

(’34) AIR 1934 Gal 659 (661): 61 Gal 668. (Inabi- 
lity to raise money is not sufficient ground for 
permitting payment of deficit court- fee.) 

’21) AIR 1921 Lah 48 (44). 

’85) AIR 1985 Rang 336 (339) : 18 Rang 50. (Moro 
inability to pay funds is not sufficient ground 
for Gourt exercising discretion.) 

(’86) 40 Gal W N 1294 (1295). (But where it is 
shown that the party lives in a district where 
an acute famine prevails and that in conse- 
quence he was unable to procure the necessary 
funds, an exception should bo made to the rule, 
. and the Gourt in such a case will exercise its 
discretion in his favour under S. 149.) 


Beotio0l« 

Votes 
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the full court-fee in the first instance. The Bombay High Ooiirt^ has, on the other 
hand, held that the discretion is not limited to cases where the party is under a bona 
fide misunderstanding of the law as to valuation. This view is based on the fact that 
the present Section omits the provision which occurred in Section 682A of the old 
Code restricting the exercise of discretion to cases where the insufficiency of the stamp 
is caused by mistake on the part of the appellant or applicant. It has been held in a 
recent Full Bench decision of the Lahore High Court that the discretion conferred on 
the Court by this Section is normally expected to be exercised in favour of the litigant 
except in cases of contumacy or positive mala fides or reasons of a similar kind.® The 
Peshawar Judicial Commissioner’s Court® also has held that where the failure to pay the 
requisite court-fee is due to a bona fide mistake, the Court can allow the deficiency 
to be mode up under this Section. 

Where a party has been contesting with some show of justification the 
correctness of the order requiring him to pay an enhanced court-fee, ho should be 
allowed reasonable time in which to pay the deficiency on an adverse order being 
finally passed against him.^® 

6. Whole OF any part of any fee. — The discretion under Section 149 
applies not only where the court-fee paid is not sufiScient but also where no court-fee 
has been paid at all.^ It has been held by the Madras High Court that Section 149 
contemplates cases in which payment of duty is insufficient ab initio. Hence, it does 
not apply where a plaintiff is allowed to sue on the basis of a tentative valuation, as in 
suits for accounts or mesne profits, and, on a decree for a higher amount being passed, 
is required under Court-fees Act, Section 11, to pay additional court-fees.® It is 
however open to a Court on the construction of the Court-fees Act, Section 11, itself 
to enlarge the period fixed for payment of additional court-foe under that Section,® 

As to the right of an appellant in an insufficiently stamped appeal to be heard 
on the proportionate part of his claim in appeal, see the undermentioned cases.* 


[See (’88) AIR 1938 Nag 822 (323). (Substantial 
portion ol court-fee paid — Poverty pleaded — 
Time can be extended.) 

7 . (’14) AIR 1914 Bom 249 (251): 21 Ind Gas 337 
(838): 88 Bom 41. 

8. (’88) AIR 1938 Lah 361 (365) (FB). (The ques- 
tion of bona fides in this connexion should be 
construed in the sense that the word is used in 
the General Clauses Act and not as used in the 
Limitation Act.) 

[See also (’86) AIR 1985 Lah 448 (460) : 17 Lah 
122. (Appeals presented without proper court- 
fee accepted by office without objection — Ques- 
tion of court- fee payable not free from doubt — 
Appellants not guilty of deliberate attempt to 
avoid payment of proper court-fee — They are 
entitled to grant of time for payment of proper 
court-fee.) 

(’86) 88 Pun L R 262 (263). (Where the mistake 
is bona fide^ Court should allow deficiency to 
be made up.) 

(’87) AIR 1937 Lah 276 (276). (Court-fee on objec- 
tions to award not paid through inadvertence, 
owing to bona fide mistake of party’s counsel — 
Requisite court-fee paid at earliest opportunity 
—Court should accept it under B. 149.) 

(’87) AIR 1987 Lah 688 (688). (Appeal filed with- 
in time on insufficient stamp on basis of valua- 
tion of suit— Appellant making good deficiency 


within time allowed but after limitation — 
Appeal is not barred — Delay can be condoned 
under S. 149.)] 

9. (’87) AIR 1937 Pesh 8 (4). 

(’87) AIR 1937 Pesh 31 (32). 

10 . (’88) AIR 1938 Mad 921 (922). 

Note 6 

1 . (’29) AIR 1929 P G 147 (148): 56 IndApp2d2: 
10 Lah 737 (P C). 

(’17) AIR 1917 Low Bur 179 (180). (Court-foes Act, 
S. 12 (ii) which does not apply when no fee at 
all has been paid.) 

(’85) AIR 1935 Pat 110 (111). (The Court is not 
precluded from considering the question of set-ofi 
even if the written statement does not bear the 
requisite court-fee at the time it is filed.) 

(’34) AIR 1984 Lah 701 (703). (Memorandum of 
Letters Patent appeal.) 

[But see (’33) AIR 1933 Cal 796 (797).] 

2 . (’16) AIR 1916 Mad 224 (227). 

[See also (*83) AIR 1933 Mad 380 (881, 832) : 66 
Mad 706.] 

3. (’ll) 10 Ind Cas 268 (269) (Cal). 

4 . (’26) AIR 1926 Lah 658 (559). (Appeal not to 
be dismissed but to be heard to the extent of 
oourt-fee paid.) 

(’81) AIR 1931 Lah 287 (288) (Do — Pre-emption 
suit.) 
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7i '*Jlt any staje." — Under the former Code it was held by the High Courts Seotioa 148 
of Bombay,^ Calcutta* and Madras,* the Chief Courts of the Punjab* and Lower Burma* - Noto 7 
that where the deficiency in court-fee is supplied after the period of limitation but 
within the time allowed by the Court, the suit or appeal was not barred by limitation. 

The reason given was that the suit or appeal should be deemed to bo instituted on the 
-date of the original presentation of the plaint or memorandum of appeal and not on 
the date on which the deficit court-fee was made up. The Allahabad High Court did 
not accept this view.® According to that Court, the presentation of an insufiioiently 
stamped plaint or memorandum of appeal was not a valid presentation, and the suit or 
appeal could be deemed to be instituted only when the full court-fee was paid. But, os 
has been seen in Note 1 above, in the case of appeals and applications for review a 
different rule was provided by Section 582A which was introduced into the Code by 
Act IV of 1892.^ The Section superseded the undermentioned decisions which held that 
a Court could not allow deficient court-fee on an appeal* or an application for review* 
to be made good after the expiry of limitation unless the memorandum of appeal or 
application for review had been received through the mistake of the Court or of an 
officer thereof. The principle embodied in the Section was extended to plaints in the 
Bull Bench case of Hari Bam v. Ahbar Hussain}^ The learned Judges in that case 
relied upon Ejection 28 of the Court-fees Act which enables deficit court-fees to be made 
up where insufiioiently stamped documents have been received or filed through mistake 
or inadvertence. Their Lordships interpreted the expression "mistake or inadvertence" 
in Section 28 so as to include the mistake not only of the Court or its officers but also 
of the party. The present Section gives legislative effect to this view and enables a 
defective document to be retrospectively validated at any stage if the insufficiency of 
the stamp is subsequently made up within the time allowed by the Court.^^ 


Note 7 

1. (’03) 27 Bom 880 (832). 

2. (’92) 19 Cal 780 (783). (Dissenting from 2 All 
241 (P 0).) 

(’93) 20 Oal 41 (43). 

(1900) 27 Gal 814 (818). (Following 20 Gal 41 and 
17 Cal 780.) 

(’04) 31 Cal 75 (77). 

(’92) 19 Cal 747 (749). 

3. (’02) 25 Mad 880 (883). 

(’09) 32 Mad 305 (311) (P B). 

(’99) 22 Mad 494 (602). 

(’92) 15 Mad 29 (84). (Following 1 All 230.) 

(’92) 15 Mad 78(79). (Following the principle laid 
down in 2 All 241 (P C).) ; 

(’97) 20 Mad 819 (821). (A dtfierent note was struck 
in this case but the case was not followed in 
other decisions.) 

4. (’07) 1907 Pun Be No. 128, page 600. 

(’08) 1908 Pun Be No. 74, page 809. 

(’74) 6 N W P H G B 189 (141). (No tlmeflxed— 
Payment of deficiency within reasonable time 
held sufficient.) 

(’71) 8NWPHCB202 (208). 

5. (1900) 1 Low Bur Bui 82 (38). 

6. (’01) 28 All 428 (426). 

(’06) 27 All 411 (414). 

(’06) 28 All 810 (812). 

(’02) 24 AU 218 (220). 

(’98) 15 AU 66 (74). 


7. (’02) 1902 All W N 158 (158). 

(’07) 29 AU G18 (620). 

8. (’90) 12 All 129 (148). 

9. (’90) 12 All 67 (69). 

10. (07) 29 All 749 (764, 765) (F B). 

11. (’29) AIB 1929 P C147 (148): 10Luck737:66 
Ind App 282 (P C). 

(’84) AIR 1984 All 740 (765). 

(’84) AIB 1984 All 160 (160). 

(’09) 2 Ind Gas 1(8) (Cal). 

(’13) 20 Ind Gas 767 (767) (Mad). 

(’22) AIR 1922 Lah 225 (226) : 3 Lah 86. 

(’26) AIR 1926 Nag 166 (157). 

(’09) 8 Ind Gas 485 (436) (Mad). 

(’09) 8 Ind Gas 567 (558) (All). 

(’13) 21 Ind Gas 866 (867) (Cal). 

(’14) AIR 1914 All 210 (216). 

I ’16) AIR 1916 Mad 426 (427). 

I ’16) AIR 1916 Pat 136(187, 138): 1 Pat L Jour420. 

I ’16) AIR 1916 Cal 616 (616). 

’23) AIR 1923 All 638 (588) : 46 All 618. 

’26) AIR 1926 Lah 846 (347). 

I ’09) 82 Mad 306 (811). 

I ’10) 6 Ind Gas 682 (535) : 87 Cal 899. 

’86) AIR 1936 Oudh 840 (864). 

’85) AIB 1986 Oudh 231 (282) : 10 Luck 669. 
’86) AIB 1986 Pat 201 (201). 

I ’87) AIB 1937 Pat 660 (661) : 16 Pat 600 (SB). 
’88) AIB 1988 All 689 (640) : I L B (1988) AU 
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iMtiontia The Court can also enlarge the time even after the lapse of the period originally^ 

Hite fixed by it.^* (See Section 148.) 

Deficit court-fees on a plaint may be allowed to be made good even in appeal.^^ 
But it is desirable that in such oases the matter is disposed of at the earliest possible 
moment after the deficit is discovered.^* 

As to the power of a Court to extend time for payment of court.fees fixed by 
its own decree, see Note 2 to Section 148. 

Where no time is fixed in the decree for the payment of the court.fee which is 
payable under it, the executing Court can allow time for such payment.^* Where a 
decree is passed on condition that a certain court.fee is deposited and the decree.holder 
deposits the same after three years and the Court accepts it| it cannot be said that 
execution is barred by liniitation inasmuch as the decree is complete only when the 
court-fee is deposited and limitation cannot begin to run under Article 182 of the 
Limitation Act until there is a decree capable of execution.^* 

8. Power of Appellate or Revlslonal Court to Interfere with the 
dieoretlon of the lower Court. — An Appellate Court should not interfere with the 
discretion of the lower Court under the Section except on very strong grounds.^ Where 
a Judge has allowed deficient court.fee to be made up under this Section, he must be 
taken, on the record as it stands, to have exercised his discretion in the matter and 
it is not open to the Appellate Court to go into the question as to whether he exercised 
his discretion.* Nor is it open even for the Judge while granting time for the payment 

order of extension of time is made.)] 

13 . C86) AIR 1936 Cal 245 (246). 

(’88) 40PanLB8d (86). (Trial Court itself fixing 

value of suit — Appelate Court finding value 
insufficient — Time should be given for paying 
deficit Court-fee.) 

14 . (’21) AIR 1921 Pat 88 (89); 6Pat p Jour 298. 

15 . (’87) AIR 1987 Lah 720 (720). (An applica- 
tion for execution of that decree filed within 
time is not therefore barred by limitation by 
reason of the court-fee having been paid after 
limitation, if it was paid within the time allow- 
ed by the executing Court.) 

16 . (’88) AIR 1988 All 589 (540) : I L R (1938). 
All 846. 

Note 8 

1 . (’26) AIR 1926 Nag 156 (157). 

(’25) AIR 1925 Pat 299 (802) : 4 Pat 190. 

I ’14) AIR 1914 Cal 785 (736) : 41 Cal 1092. 

I ’14) AIR 1914 All 216 (216). 

’20) AIR 1920 Pat 281 (282). 

’86) 88 Pun L B 262 (268). 

(’88) AIR 1988 Mad 560 (662). 

2. (’16) AIR 1916 Cal 616 (616). 

(*38) AIR 1988 Mad 542 (544). (The Appellate 

Court Ediould presume that there was a • real 
exercise of discretion by the lower Court, giving 
effect to the maxim omnia frammuntwr fiU 
em acta*) 

[See (’88) AIR 1988 Nag 822 (828). (It is not a 
question whether there was sufficient oause for 
the failure to pay the entire court-fee within 
the proper time but whether the Court acted 
unreasonably in allowing an extension of time.)' 


848, (Decree conditional on payment of court-fee 
—Acceptance of court-fee though after three years 
from the date of the order directing the payment of 
the necessary court-fee, is quite valid and time 
for execution of the decree begins to run only 
after the date when the court-fee was paid.) 

(’38) AIR 1988 Mad 560 (56;i). 

[See (’85) AIR 1935 All 985 (986). (Deficiency of 
court-fee ordered to be made good — Court 
rejecting plaint under 0. 7 R. 11— Plaintiff 
filing restoration application after making good 
deficient court-fee— Court can treat such appli- 
cation as fresh plaint under 0. 7 B. 18 and 
can allow court-fee paid on rejected plaint to 
be counted towards court-fee on fresh plaint 
under Ss. 149 and 151, C. P. 0.) 

12. (’10) 6 Ind Cas 424 (425) (Cal). 

(’09) 2 Ind Cas 1 (8) (Cal). 

(’19) AIR 1919 Cal 261 (261). 

(’94) 1894 Pun Re No. 113, page 485. 

(’26) AIR 1926 Mad 676 (678). 

(’87) 9 All 252 (258). 

(’76) 1876 Pun Re No. 84. page 169. 

(’85) AIR 1935 Pat 201 (201). 

(’88) AIR 1938 Mad 660 (662). 

[See also (’86) AIR 1986 Oal 245 (246). (Where 
the Appellate Court orders the plaintiff in a 
suit to put in additional court-fee within a 
particular time and directs that in case of failure 
to do so on his part the suit is to stand dismis- 
sed, and the plaintiff applies for extension of 
time for patting in the deficit court-fee before 
expiry of the period, the Appellate Court has 
jurisdiction under 8. 149 to extend the timo es 
the appeal is not finally disposed of before the 
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of defloit ooQr(-f 90 ^ leave opeq the questioo of liinitatiQQ.* Bet where 4 Judge refusa 
to allow a party to make up deficient oourt.fee under this Section, there must be IfotfU 
something to show that he did exercise his discretion in the matter.* In a recent Special 
Bench decision of the Patna High Court* it has been held that where the lower Court 
has exercised its discretion under this Section in an outrageous fashion, the aggrieved 
party must immediately move the High Court in revision and if he does not do so, he 
cannot afterwards impeach the order of the Court in the appeal from the final decision. 

(It may, however, be noted that there is a conflict of decisions as to the power of the 
High Court to interfere in revision with interlocutory orders : see Section 115 Note 5.) 

9. Plaints and memoranda of appeals. — A person is not entitled, as a 
matter of right, to make up deficient court-fee under this Section. It is entirely left to 
the discretion of the Court to allow him to do so or not. But in a case of a plaint 
insufSciently stamped, the Court is hound under 0. 7 B. 11 to allow some time to 
make up the deficiency, provided the plaint has been presented within the period of 
limitation.^ Does the same rule apply to appeals? On this point there is a conflict of 
decisions. See Note 6 to 0. 7 B. 11 for a full discussion of the subject. 

10. Applioation for leave to sue or appeal as pauper. — (1) Where an 
application for leave to sue or appeal as a pauper is rejected, can the Court allow the 
court-fees to be paid under the present Section so as to treat the suit or appeal as filed 
on the date of the filing of the pauper application and not on the date on which the- 
court-fee is paid ? 

(2) Has the Court power to convert an applioation for leave to sue or appeal os a 
pauper into a suit or appeal and by allowing time for the payment of court-fees on 
such suit or appeal under this Section treat the same as filed on the date on which 
the application for leave was mode ? 

For a discussion of these questions, see Notes to 0. 33 B. 7 and 0. 44 B. 1. 

10a. Power to call for oourt-fees after judgment ie pronounced. — A 

Court has no power to call for deficient court-fee after it has pronounced its decision.* 

The reason is that thereafter it parts with the seisin of the ease and becomes functus 
officio, 

11. Conversion of proceedings. — When an application is made under 
Section 95 of the Code, the Court may allow it to be converted into a suit on payment 
of the requisite court-fee. In such a case, the suit will be deemed to be instituted 
when the applioation was made and not when the court- fee is paid.* 


3. (’38) AIR 1983 Lab 598 (599) : 11 Lab 813. 

4. (’38) AIR 1933 All 319 (819). 

5. (’87) AIR 1987 Rat 650 (663): 16 Fat 600 (SB), 

Note 9 

1. (’16) AIR 1916 Mad 136 (137). 

(’69) 11 Satb W R 611 (513). (Court bound to 
allow time in case of plaint even attbe appellate 
stage.) 

(’78) 19 Sutb W R 159 (169). 

(’17) AIR 1917 Lab 877 (878) : 1917 Pun Re 
No. 37. 

(’33) AIR 1933 Fat 66 (66). 

(’36) AIR 1936 Mad 676 (677). 

(’08) 37 Bom 880 (883). 

(’88) AIR 1988 Mad 613 (618). (But when onoe 


tbe time is fixed, plaintiff cannot demand exten- 
sion as of right.) 

(’37) AIR 1987 Pat 660 (563) : 16 Pat 600 (SB). 
[But see (’88) AIR 1988 Lab 361 (361) (FB). 
(Per Din Mobammad and Coldstream, JJ. iia 
Order of Reference— AIR 1917 Lab 877, Dissen- 
ted from.) 

Note 10a. 

1. (’83) AIR 1983 Mad 831 (831). 

(’83) AIR 1938 Lab 308 (308). (Following AIR 
1919 Cal 191.) 

(’83) AIR 1983 Pat 338 (381) : 11 Pat 683. 

(’83) AIR 1983 All 816 (817). 

Note 11 

1. (’13) 16 Ind Gas 118 (111) (Oal). 
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Similarly, the High Court can, in a fit case, allow an application for revision to 
be converted into an appeal upon payment of the requisite court.fee although the period 
of limitation for an appeal may have expired, provided that it had not expired when 
the application for revision was filed.^ 

12. Extension of time by admission Oourt. — Where the admission Court 
allows deficit court.fee to be paid after the expiry of limitation subject to objections 
by the other side at the hearing of the appeal, the question can be gone into at the 
hearing.^ But where the admission Court allows the deficit court-fee to be paid after 
time, without any such reservation and the respondent does not object as soon as he 
receives notice of the admission, he will be precluded from raising the objection at the 
time of hearing of the appeal.^ 

13t AppeaL — An appeal lies against an order dismissing an appeal on the 
ground of deficiency of court-fee, the appellant having failed to make good the deficiency 
within the time allowed for the purpose. Such an order is not a mere order of dismissal 
for default under 0. 41 B. 19 and hence is a decree.^ 

* 14. RevlBion. — It has been held by the High Courts of Calcutta and Patna^ 

that an order requiring a plaintiff to pay additional court-fee within certain time is 
not one that would be interfered with in revision, inasmuch as he has another remedy 
open to him, namely, an appeal against dismissal of suit if the order is not complied 
with. The High Court of Madras^ has, on the other hand, held that, where a Judge on 
an erroneous view of the court-fee payable refuses to proceed with the suit until the 
proper court-fee is paid, it amounts to a refusal to exercise jurisdiction and the order 
is therefore revisable. The High Court of Lahore^ has held that an order by a Judge 
refusing to extend time for payment of deficit court-fee under this Section on the 
ground that he had no power to do so is open to revision. The High Court of Allahabad^ 
has lield that an order refusing to give time to a party to make up the deficiency is 
not open to revision as the order does not amount to the decision of a ''case” within 
the meaning of Section 115 of the Code. 

See also Notes 6 and 27b to Section 115 and Note 12 to Order 7 Buie 11. 

IS. Review. — A Court granting time under this Section has power to review 


2. (*26) AIB 1925 Pat 16 (17) : 8 Fat 844. 

Note 12 

1 . (’18) AIB 1918 Pat 886 (888) : 8 Pat L Jour 
484. 

<'14) AIB 1914 Mad 886 (886). (According to the 
practice of the Madras High Court order of ad- 
mission Judge is subject to objections before 
Court hearing appeal.) 

(’22) AIB 1922 Lah 288 (284) : 2 Lah 1. (Discre- 
tion under B. 6, Limitation Act.) 

[See also (’98) 21 Mad 269 (270). (Admission 
of appeal by Begi8trar^”No decision” as to 
court-fee — Question can be raised at the 
hearing.)] 

2. (’88) AIB 1988 All 672 (674). 

[See also (’86) AIB 1985 Oudh 198 (201) : 10 
Luck 606. (Court-fee made good and notice 
given to respondents— Court ordering restora- 
tion of appeal after hearing parties— Bespon- 
dents cannot raise objection on the ground of 


limitation subsequently.) 

Note 13 

1. (’22) AIB 1922 Pat 261 (262) : 6 Pat L Jour 625. 
(’22) AIB 1922 Nag 62 (68, 64) : 18 Nag L B 15. 
(’89) AIB 1989 Pat 88 (84) : 17 Pat 687. 

Note 14 

1. (’19) AIB 1919 Cal 840 (841). 

(’21) AIB 1921 Pat 180 (180) : 5 Pat L Jour400. 

2. (’28) AIB 1928 Mad 416 (418) : 61 Mad 664. 
(’17) AIB 1917 Mad 184 (185). (Following 7 Ind 

Oas 93.) 

(’36) AIB 1936 Mad 768 (769). 

(’36) AIB 1936 Mad 733 (738). 

3. (’84) AIB 1984 Lah 687 (688). 

[Sm also (’87) 169 Ind Oas 673 (673) (Lah). 
(Objections to award — Failnte to pay court-fees 
—Oourt diepoidng of matter without taking any 
notice of objectione and without giving time 
for paying court-fees — Order aet aside.)] 

4 . (’38) AIB 1928 AU 118 (119) : 46 All 318. 
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its order 'when it has been obtainel by false pretences in the absenoe of the opposite 
party See also the undermentioned oases.^ 


1 50 . [New.] Save as otherwise provided, where the busi- 
TnMf«r«fbn.ine... is transferred to any other 

Court, the Court to which the business is so 
transferred shall have the same powers and shall perform the same 
duties as those respectively conferred and imposed by or under this 
Code upon the Court from which the business was so transferrtixi. 

Synopsis 

1. '*Save at dtherwiie provided.** 

2. **Where the buiineft of any Court is transferred to any other Court.** 

3. Abolition of Court. 

4. Powers and duties of Court to which business is transferred. 

!• "Save as otherwise providedc** — The mere fact that the Court by which 
a certain power is to be exercised, is specified does not preclude any Court to which 
the business of the former Court is “transferred,*' from exercising the power under 
Section 160, unless it is expressly or impliedly provided that no Court other than the 
one specified can exercise the power. The following are some of the cases bearing upon 
this question — 

Execution proceedings, — Section 38 provides that a decree may be executed 
either by the Court which passed it, or by the Court to which it is sent for execution. 
Section 37 defines what a “Court which passed the decree" includes. A decree is 
passed by a Court A, The business of Court A is transferred to Court B within the 
meaning of Section 150. But Court B does not come within any of the categories 
mentioned in Sections 37 and 38. Nevertheless Court B can execute the decree passed 
by Court A. The reason is that there is no express or implied exclusion of the 
competency of any Court not mentioned in Sections 37 and 38 to execute the decree.^ 
As to whether a partic%ilar area concerned in a suit is transferred to another Court, 
see Note 5 to Section 37 and also Note 2 below. 

Application to set aside ex parte decree, — Order 9 Buie 13 provides that an 
application to set aside an ex parte decree may be made to the Court by which the 
decree was passed. This does not moan that no other Court can set aside the ex parte 
decree. Hence, a Court to which the business of another Court is transferred under 
Section 150 can set aside the ex parte decree passed by the latter Court.* 

Power to punish for disobedience of temporary injunction, — O. 39 R. 2 (2) 
empowers the “Court granting an injunction** to punish persons for disobeying the 


Note 15 

1. (’37) AIR 1937 Nag 87 (88) : I L R (1938) Nag 
859. 

2.,(*89) AIR 1939 All 452 (4.54). (Court has juris- 
diction to accept the court-fee and restore the 
plaint rejected as being insufficiently stamped 
if deficiency in court-fee could not be paid witl^u 
time allowed due to illness of plaintiff.) 

(’89) 69 Cal Ij Jour 379 (880). (If without an 
application for review, a Court sets aside its 


own previous order rejecting a plaint for non- 
payment of deficit court-fees and gives a further 
extension of time under S. 149, C. P. C., its 
subsequent order is not a nullity but remains 
a perfectly good order until it is set aside by a 
superior Court or in proper proceedings.) 

Section 150 — Note 1 

1. (*20) AIR 1920 Cal 582 (538) : 47 Cal 1100. 

2 . (*22) AIR 1922 Mad 10 (11, 12) : 46 Mad 1. 


Section 149 
Note 15 

Section 150 
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injanotion. This dow not mean that no other Court has the power. Hence, a Court t» 
which the business of another Court is “transferred" within Section 160 can punish 
for disobedience of an injunction granted by the latter Court." 

Power to demand inventory uftder the Probate and Administration Act, 
1881. — Section 98 of the Probate and Administration Act, 1881 (corresponding to the 
present Section 317 of the Indian Succession Act, 1925) imposes on the grantee of a 
probate, the duty of furnishing an inventory to the Court which issued the probate, 
The power of the Court which could grant probate to receive the inventory was held! 
ip the undermentioned case^ to be saved from the operation of Section 160. 

8, “Where the bosliieM of any Court Is transferred to any other Goort.*'^ 
— A, a Mnnsif in Bengal (whose ordinary pecuniary jurisdiction extends only up to- 
Bs. 1000) who is specially empowered to try suits up to Bs. 2000, passes a preliminary 
decree in a mortgage suit for over Bs. 1000. A is then transferred and his successor B 
is not similarly empowered. The final decree is, therefore, passed by the Subordinate 
Judge having jurisdiction in the matter. B also is transferred and C, who is specially 
empowered succeeds. As soon as 0 succeeds to B, the business of the Subordinate 
Judge’s Court, so far as it related to suits up to the value of Bs. 2000, must be taken 
to have been transferred to the Court of 0 and that Court is, therefore, competent to 
execute the decree.' Where a particular area is transferred from the jurisdiction of 
Court A to that of Court B, does it effect a “transfer of business" from Court A to 
Court B within the meaning of Section 150 ? The answer to this question depends 
upon what exactly is meant by a “transfer of business.” It is clear that unless a business 
is removed from the hands of one Court and placed in the hands of another, there 
cannot be a “transfer” of business, and that a business cannot be said to have been 
removed or transferred from Court A to Court B if Court A continues to have power 
to deal with that business. Now it is a general principle of law that where a Court 
has Jurisdiction to entertain a suit or proceeding at the time of its institution, such 
jurisdiction is not lost by the subsequent transfer of the area or territory with reference 
to which the suit or proceeding was instituted." In other words, the suit or proceeding 
pending in one Court at the time of the transfer of the local area is not removed or 
transferred to the Court to which the area is transferred. It follows, therefore, that 
there is no “transfer of business" effected by the transfer of a particular area so far as 
pending suits and proceedings are concerned. This is the decision of the Madras High 
Court in the undermentioned case." A contrary view has, however, been expressed in 
the cases noted below." Some of these cases hold that the transfer of an area operates 


S. (’28) AIR 1028 Mad 92 (94) : 46 Mad 88. 

4. (’16) AIR 1916 Mad 908 (909). 

Note 2 

1. (’20) AIR 1920 Oal 682 (688) ; 47 Oal 1100. 
(Facts slightly modified.) 

2. (’26) AIR 1026 Mad 117 (118, 119). (Pot 
Phillips, J.) 

(’01) 24 Mad 89 (41, 42). (Case dealing with 
appellate jurisdiction of High Court in cases 
instituted under enactments in force at time of 
institution of suit, but repealed before hearing 
of appeal.) 

(’09) 82 Mad 140 (141). 

(’16) AIR 1916 Mad 80 (88) ; 89 Mad 289 (F B). 

(’16) AIR 1916 Lah 146(148): 1916 Pun Be No. 88. 

(’80) AIR 1980 Mad 626 (629) : 68 Mad 878. 

(’22) AIR 1922 Oal 274 (277, 278). (It was how- 


ever held that the rule does not apply to cases 
of jurisdiction over the subject-matter.) 

[See alto (’18) AIR 1918 Mad 998 (1002) : 40 
Mad 1. (There was a change in the pecuniary 
jurisdiction.)] 

[But see (’86) AIR 1986 Pat 646 (647) : 15 Pat 
704.] 

3. (’28) AIR 1928 Mad 746 (750, 761). (The rea- 
soning of the Court, however, in this case is some- 
what different from that set forth above.) 

4. (’14) AIR 1914 Mad 162 (167) : 87 Mad 462. 
(’20) AIR 1920 Mad 427 (482, 488) : 42 Mad 821 

(F B). (The observations on this point are obiter.) 
(’16) AIR 1916 Mad 1076 (1076). 

(’17) AIR 1917 Mad 272 (278). 

(’16) AIR 1916 Mad 862 (868) : 87 Mad 477. 
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AS transfer of all the business, pending or otherwise, in that area to the transferee 
Oourt,^ Some of them also hold that the Court in which the suit or proceeding was 
instituted would at the same time continue to have jurisdiction thereon.^ This is an 
impossible position. As has been seen already, where a business is transferred from 
Court A to Court B, Court A has no longer that business before it and has no power 
to deal with it. If, on the other hand, Court A continues to have power over a particular 
business it cannot be said to have been transferred from it to another Court. For all 
the above reasons the decisions taking the second of the two views set forth above 
are not correct and have been overruled by a Full Bench of the Madras High Court in 
the undermentioned case.^ The Allahabad High Court has held in the undermentioned 
case® that the Section cannot be invoked in a case where there has only been a transfer 
of jurisdiction as to future business subject to an express reservation as regards pending 
cases. Thus, a Court in which a suit was pending at the time of the transfer has 
exclusive jurisdiction to entertain an application for restitution arising out of such a 
suit. 

There is a conflict of decisions as to whether an assignment of business by the 
District Judge under the Civil Courts Act is a transfer of business within the meaning 
of Section 160. The Calcutta® and Patna^® High Courts hold that it is not. The High 
Court of Modras^^ has, on the other hand, held dissenting from the Calcutta decision, 
that the word transfer'* is not inapplicable to a case where the District Judge Axes 
the jurisdiction of the Court under the Civil Courts Act, and transfers the whole of 
the business within the area to it. 


3« Abolition of Court. — Where a Court is abolished, its proceedings can be 
continued by the Court which would have jurisdiction to entertain the suit if it was 
instituted at the time when the proceedings are sought to be continued.^ (See Section 37 
of the Code.) If a now Court is established in the place with the same jurisdiction as 
the old one, it can continue the proceedings® unless they have been transferred to some 


(’27) AIR 1927 Mad 627 (628. 629) : 60 Mad 882. 
(It has power to entertain execution application 
and transmit it to the Court having territorial 
juriiidiction to execute it.) 

(’68) 6 Bom H 0 R A 0 20 (28, 29). 

(’24) AIR 1924 Mad 697 (700). 

(’10) 7 Ind Oas 804 (864) (Mad). (Point left open.) 
(’29) AIR 1929 Mad 852 (854, 856).(In this case 
the question was loft open.) 

[See also (’24) AIR 1924 Mad 32 (32). 

(’36) AIR 1936 Pat 646 (547) : 16 Pat 704. 
(Transfer of local area to jurisdiction of another 
Court — Former Court coaics to have jurisdic- 
tion to pass decree.]] 

5. (’14) AIR 1914 Mad 162 (167) : 37 Mad 462. 
(’16) AIR 1916 Mad 1076 (1076). 

(’16) AIR 1915 Mad 862 (368) : 37 Mad 477. 

(’24) AIR 1924 Mad 697 (700). 

6. (’20) AIR 1920 Mad 427 (438) : 42 Mad 821 
(F b). (The point was however discussed obiter.) 

(’10) 7 Ind Cas 864 (864) (Mad). (Point loft open.) 

7. (’82) AIR 1982 Mad 418 (420, 421) : 65 Mad 
801 (8 B). . 

8. (’87) AIR 1987 All 516 (522);I L R (1987)AU 670. 

9. (’22) AIR 1922 Oal 41 (42). 

(’88) AIR 1988 Cal 198 (194). 

[See alto (’98) 26 Oal 816 (817, 819). 


(’86)163 Ind Cas 622 (623) (Cal). (8. 150 refers 
to the change of the territorial limits of a 
Court’s jurisdiction by notiOcation or by spe- 
cial order and not to a mere distribution 
of work among Courts exercising the same 
jurisdiction — Hence where a temporary injunc- 
tion in a suit filed in the Court of the Central 
Munsif is granted by that Court, and subse- 
quently in the usual course of practice, the suit 
is allocated to the Court of the third Munsif, 
the latter Court has no jurisdiction to punish 
for breach of the injunction, as that is not 
“the Court granting the injunction,” within 
the meaning of 0. 39 R. 2 (8), C. P. C. — The 
Central Munsif’s Court alone has jurisdiction 
to deal with the breach.)] 

10. (’21) AIR 1921 Pat 152 (166): 6 Pat h lour 
864. (Transfer of business must be proved for 
the B^tion to apply.) 

11. (’23) AIR 1928 Mad 92 (94) : 46 Mad 83. 

(’82) AIR 1932 Mad 260 (262). 

Notes 

1. (’06) 4 Cal L Jour 478 (474). 

(’04) 81 Oal 1067 (1063). 

(’12) IS Ind Oas 642 (548, 644) (Cal). 

(’16) AIR 1916 All 219 (220) : 87 All 450. 

(’20) AIR 1920 Cal 682 (682) : 47 Oal 1100. 

2. (’26) AIR 1926 Pat 209 (210) : 4 Pat 688. 
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BeotlOD ISO other Court.’ But where the new Court, although substituted in the place of the old 
Kotw8-l one, is essentially of a different jurisdiction, it cannot be said to be a successor or a 
transferee of the business of the old Court and cannot continue the proceedings instituted 
therein.^ In one case it has been held by the Madras High Court that Section 160 
applies only to cases of transfer from a Court and not to oases of a Court ceasing to 
exist.*^ No reasons are given and no authorities are cited for this proposition. It is 
submitted that there is no reason to limit the scope of Section 150 in this way. 

4. Powers and duties of Court to which business is transferred. — The 

Court to which the business of another Court has been transferred has the power to 
grant leave under 0. 3 B. 4 sub-rule 2 for the determination of the appointment of a 
pleader.^ 


Section 161 151. [New.] Nothing in this Code shall be deemed to 

Saving of inherent othcrwiso affoct the inherent power^ 

power* of Court. of the Court to make such orders as may be 

necessary for the ends of justice^ or to prevent abuse of the process 
of the Court.® 

Synopsis 


lo Inherent power. See also S. 107 Note 11. 

2. Court cennot override expreM provisions 

of law* 

3. Court cannot override general principles 

of law. 

4. Ends of justice. 

5. Other remedy open — Effect. See Note 4. 

6. **Prevent abuse of the process of the 
• Court." 


7. Criminal cases. 

7a.Contempt of Court — Proceedings for. 

8. Insolvency Court. 

8a.General Clauses Act (1897), Section 21. 
8b.Legal Practitioners Act, cases under. 

9. Appeal. 

10. Revision. 

11. Limitation. 


Other Topics (miscellaneous) 


Additional evidence. See Note 2. 

Amendments. See Note 2. 

Consolidation of suits and appeals. See Note 4. 
Construction of lost records. See Note 4. 
Contempt of Court. See Note 6. 

Expunging scandalous matter. See Note 6. 
Extension of time fixed by decree. See Note 2. 
Fraud and misrepresentation. See Note 6. 
Interim injunction and appointment- of receivers. 
See Note 2. 


Joinder of parties. See Note 2. 

Rectification of mistakes. See Note 6. 

Refund of court- fees. See Note 4. 

Remand. See Note 2. 

Restitution. See Note 2. 

Review. See Note 3. 

Setting aside ex parte decisions and restoration 
of suits, etc., dismissed for default. See 
Note 2. 

Stay of execution and other proceedings. See 
Note 2. 


1, Inherent power. — In administering justice as prescribed by a Code there 
are two necessary shortcomings — . 

(1) There will always be cases and circumstances which are not covered by the 
express provisions of the Code wherein justice has to be done.^ The reason is that the 
Legislature can foresee only the most natural and ordinary events and no rules can 


3. (*29) AIR 1929 All 677 (680). 

4. (’15) AIR 1915 Lah 171 (172) : 1916 Fun Bo 
No. 80. 

5. (’27) AIR 1927 Mad 627 (628) : 60 Mad 682. 

Note 4 

1. (’35) AIR 1985 Posh 146 (145). 

Section 151 — Note 1 
1. (’06) 83 Cal 927 (982). 


(’06) 88 Cal 1094 (1098). 

(’07) 84 Cal 860 (862). (Order as to costs on dis- 
missal of application for leave to appeal to Privy 
Council can be executed though no provision 
exists.) 

(’09) 1 Ind Cas 918 (917) : 86 Cal 198. 

(’10) 6 Ind Cas 244 (247) (Cal). 

(’18) 18 Ind Cas 207 (208, 209) : 40 Cal 966. 



IKHEBENT FOWEBS OF OOUBT 


1199 


“regulate for all time to come so as to make express provision against all inconveniences 
which are infinite in number and so that their dispositions shall express all the cases 
that may probably happen/'* 

(2) The prescribed rules of procedure may be abused, or so used as to give a 
mere formality, the significance of substantive effect and thus obstruct instead of 
facilitating the administration of justice.* 

It cannot bo said that in the above circumstances Courts have no power to do 
justice, or redress a wrong merely because no express provision of the Coclo^ or reported 
decision of a Court® can be found to meet the requirements of a case. As observed by 
Mahmood, J., in Narsingh Das v. Mangal Dubey^ : 

“Courts arc not to act upon tho principle that every procedure is to be taken as pruhibitod 
unless it is expressly provided for by the Code, but on the converse principle that every pr'^ieduro 
is to bo understood as permissible till it is shown to bo prohibited by tho law. As a matter of 
general principle prohibitions cannot be presumed.** 

Every Court, whether a Civil Court or otherwise^ must, therefore, in tho 
absence of express provision in tho Code for that purpose, be doomed to possess, as 
inherent in its very constitution, all such powers as are necessary to do tho right and 
to undo a wrong in the course of the administration of justice.* It has inherent power 
to determine how its proceedings should bo conducted.® It was hold in Hukum Chanel 
V. Kamalanand}^ that tho Court has inherent power — 

''ex dehito justiticB to consolidate; postpone pending tho decision of a selected action; and to 
advance the hearing of suits ; to stay on the ground of convenience cross suits ; to ascertain 
whether the proper parties are liefore it ; to enquire whether a plaintill is entitled to sue as an* 
adult ; to entertain tho application of a third person to bo made a party ; to add [Section 82 
(1882) not being exhaustive] a party ; to allow a defence in forma pauperis ; to decide one 


(»95) 17 All 29 (31). 

(’28) AIH 1928 Pat 187 (188). 

(’30) AIR 1930 Lah 20 (21) : 11 Lah 93. 

(’18) AIR 1918 Mad 580 (584): 40 Mad 1069(FB). 
(Courts in British India have no power under 
0. P. Code to send decrees for execution to 
Native State Courts but they may and should 
send documents required by tho latter to enable 
them to execute.) 

2. (’68) 9 Suth W R 402 (406) (FB). (Quoted by 
Peacock, C. J., from Damat’s Civil Law, Chap- 
ter 12, Section 17, page 88.) 

(’26) AIR 1925 Oudh 128 (129). 

3 . (’84) 6 All 361 (856, 367) (Per Mahmood, J.) 
(’33) AIR 1933 Bing 52 (64); 11 Rang 79. (Techni- 

call ties not to override tho substance of the law.) 
(1879) 4 App Cas 504(525),I^aadall v. Hamilton. 
(Per Lord Penzance.) 

(’33) AIR 1933 Nag 73 (74) : 29 Nag L R 89. 
(’23) AIR 1923 P C 128 (136) ; 50 Ind App 183 ; 2 
Pat 676 (PC). (Rules of procedure are not made 
for the purpose of hindering justice.) 

(’24) AIR 1924 Oudh 389 (890): 27 Oudh Cas 103. 
(*28) AIR 1928 PC 261 (262) (P C). (No forms 
or procedure should ever be permitted to exclude 
tho presentation of a litigant’s defence.) 

(’98) 21 Mad 873 (881). 

(’15) AIR 1916 Mad 770 (772). (Courts do not 
exist for the sake of discipline but. for tho sake 
of deciding matters in controversy.) 

(’09) 3 Ind Cas 84 (36) (Cal). 

(’12) 16 Ind Cas 614 (615) (Cal). (Application to 
exercise admitted power — But wrong Section 


quoted— Refusal unjust.) 

(’14) AIR 1914 Mad 59 (60). (Bona fldo amend:, 
ments must l)e allowed.) 

(’17) AIR 1917 Cal 662 (563). (Statement of plaint 
claim — Mere defect of form — No bar in law.) 
(’21) AIR 1921 Cal 140 (147). (Court sale of pro- 
X^erty in hands of executrix — Party described*. 
XK^rsonally and not as executrix — Bale not in* 
valid.) 

[See also (’33) AIR 1933 Lah 210 (211). (Pro- 
coduro is meant to serve and not to govern.)] 

4 . (’97) 19 All 155 (164) : 24 Ind App 22 (P C). 
(’09) 1 Ind Cas 913 (917) : 36 Cal 193. 

(’10) 7 Ind Cas 846 (848) (Cal). 

(’95) 17 All 29 (31. 33). 

(’93) 16 All 84 (95). 

[5ee also (’34) AIR 1934 Oudh 337 (340). 

(’33) AIR 1933 Lah 266 (266, 267).] 

5. (’24) AIR 1924 Bom 90 (92, 93). 

6 . (’88) 5 All 163 (172). 

7. (’15) AIR 1915 Cal 49 (51). (Guardians and^ 
Wards Act.) 

(’18) 46 Ind Cas 621 (624) (Cal). (Court of the 
Board of Revenue— Bengal Revenue Act.) 

(’19) AIR 1919 Pat 343 (344) ; 4 Pat L Jour 371* 
(Chota-Nagpur Tenancy Act.) 

(’95) 20 Bom 281 (288). (The Dekkhan Agricultiu 
riste Relief Act.) 

8. (1856) 6 Moo Ind App 893 (410, 411) (PC). 
(’15) AIR 1915 Mad 69 (71). 

9. (’88) AIR 1983 P C 43 (44, 45) (PC). 

10 . (’06) 33 Cal 927 (932). 


Section Its 
Motel 
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question and to lisserfe another for investigatioii. the Privy OonnoH pointing 6iit that it did not 
require any provision of the Code to authorise a Judge to do what in this matter was justice and 
for the advantage of the parties; to remand a suit in a case to which neither Section 562 nor 
Section 666 (1882) applies ; to stay the drawing up of the Court’s own orders or to suspend their 
operation, if the necessities of justice so require : to stay, apart from the question whether the 
case falls within Section 545, the carrying out of a preliminary order pen^ng appeal ; to stay 
proceedings in a lower Court pending appeal and to appoint temporary guardian of a minor upon 
such «tay ; to apply the principles of res judicata to cases not falling within Sections 18 and 14 
of the Code (1882) and so forth.” 

In Nandkishore v. Bamgolam}^ further instances were added, viz. — 
"Punishing for contempt of Court committed when the Court is not sitting : deciding 
questions of jurisdiction though the. Court is ultimately found not to have jurisdiction over the 
suit : directing a party who has applied for leave to appeal to His Majesty in Council to pay 
costs on the dismissal of his application : amending decrees or orders : granting restitution in 
cases of reversal of execution sales and orders in execution proceedings : restraining by injunction 
a person from proceeding with a suit in the Small Cause Court : staying proceedings pursuant 
to its own order in view of an intended appeal ; and treating an application for revision as an 
appeal and vice versa.*' 

The Court has an inherent power under such circumstances to act according to 
justice, equity and good consciences^ especially in India, where every Court is a Court of 
Equity as well as of Law.s^ 

This Section does not confer any new powers on the Courts but only saves 
their inherent powers to make such orders as may be necessary for the ends of justice 
or to prevent abuse of the process of the Court.s^ The object of enacting the Section is 
to show that the powers expressly conferred by the Code apply only so far as they go, 
but cannot restrict the scope of the Court’s inherent powers to do complete and 
substantial justice^^ for the administration of which alone Courts exist.^® 


11. (’18) 40 Gal 955 (959, 960). 

12. i’84) 6 All 851 (355, 857). 

(’67) 4 Bom H C R 0 0 1 (27). 

(’25) AIR 1925 All 280 (281, 282) : 47 All 588. 
(Inherent power to strike off defence for failure 
to obey order of Court.) 

(’82) AIR 1982 Mad 268 (264). (Do.) 

•(’28) AIR 1928 Oudh 262 (263). (Do.) 

[See also (’35) AIR 1986 Gal 89 (72). (Every 
Court hae an inherent power to make order ex 
debito justiUcSt with a view to the shortening 
of litigation, preventing duplication of proceed- 
ings and saving the parties from harassment 
and expense.)] 

13. (’14) AIR 1914 Gal 129 (181) : 41 Gal 187. 
•<’84) 6 All 870 (878). 

(’24) AIR 1924 Bom 281 (231) : 47 Bom 598. 
(SMtion applies to Courts and not to a commis- 
sioner appointed by Court for examining accounts 
— No inherent power to review.) 

-(’85) AIR 1925 Oudh 264 (265). 

(’80) AIR 1980 Mad 618 (681) : 58 Mad 588. 
(Court or officer exercising quasi-judicial func- 
tions has inherent jurisdiction.) 

»(’86) AIR 1986 Bom 250 (255) : 60 Bom 645. 
(With the limitation that though these powers 
are wide and unde6nable the Court cannot use 
them to override the express provisions of law.) 
[See howeveV (’80)- AIR 1980 Lah 657 (668). 
(Section 151 is not one of the Sections open to 
commissioner under Workmen’s Compensation 
Act.)] 


14. (’18) 86 All 831 (886, 887) : 40 Ind App 151 : 
16 Oudh Gas 194 (P C). 

(’12) 16 Ind Gas 966 (966) (Gal). 

(’18) 18 Ind Gas 207 (208) : 40 Gal 955. 

(’18) AIR 1918 Cal 850 (857) : 44 Gal 804. 

(’17) AIR 1917 Mad 169 (161). 

(’26) AIR 1925 Gal 420 (421). 

’26) AIR 1926 All 212 (218) : 48 All 856. 

(’81) AIR 1931 All 427 (428). 

(’14) AIR 1914 Sind 61 (62) : 8 Sind L R 827. 
(’18) AIR 1918 Pat 62 (68) ; 2 Pat L Jour 206. 
(Though Section 151 does not confer any new 
jurisdiction yet the result has been to widen the 
exercise of power of Civil Courts.) 

(’20) AIR 1920 Lah 846 (847). 

(’09) 2 Ind Gas 874 (912) (Bom). (It can take evi- 
dence in camera.) 

(’21) AIR 1921 Pat 409 (410). (Court can suo 
motu raise attachment which becomes invalid 


67 All 977 (F B). 
:14Rangl78 (FB). 


by operation of law.) 

[’85) AIR 1985 Cal 707 (709). 

[’86 AIR 1986 All 555 (557). 

[’85) AIR 1985 All 27 (28). 

[’85) AIR 1985 All 599 (599); 

1’86) AIR 1986 Bang 208 (21C. 

15. (’06) 8 Gal L Jour 29 (81) 

(’88) AIR 1988 All 295 (297) : 56 All 216. 

(’07) 84 Oal 860(862). (Legal order can be executed 
though no provision exists.) 

(’26) AIR 1926 All 212 (218) : 48 All 856« 

*28) AIR 1928 All 108 (110) : 50 All 885. 

16. (’09) 1 Ind Gas 677 (681) (Oal). 

(’10) 7 Ind Gas 19 (20, 21) (Oal). 
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• The inherent powers of the Court being very wide and indefinable^' the limits 
of such jurisdiction should be carefully guarded and its exercise in an arbitrary and 
capricious manner effectively prevented.^® It has been seen that the inherent power of 
Court is recognized only to meet those oases for which no provision is made by the 
Code. It followSi therefore, that where there are express provisions of law applicable 
to a particular case, there is no inherent power in the Court to override tbepa,^® The 
v^ords nothing in this Code shall be deemed to limit or otherwise affect" do not mean 
that the Code stands repealed where a Court decides to exercise its inherent powers, 
for the inherent powers can be exercised only where there, is no express provision of 
the Code.*® Another limitation on the exercise of such power by the Court is that it 
must be consistent with sound general principles of law, and with the intention of the 
Legislature.®^ 

The inherent powers of a Court under Section 151 can be exercised, as the 
Section itself indicates, only — 

(1) for the ends of justice, or 

(2) to prevent the abuse of the process of the Court.®® 


2. Court cannot override express provisions of law. — It has l^n seen in 
Note 1 above that the inherent power of a Court exists only where there is no express 
provision of law applicable to the case.^ Thus, where there is a specific prohibition of a 


(*24) AIR 1924 Oudh 408 (410). 

17 . (*24) AIR 1924 Oudh 11 (13). (It is dangerous 
to attempt definition of the inherent powers of 
the Court.) 

18 . ('20) AIR 1920 Pat 66 (69). 

(’18) 18 Ind Gas 207 (208) : 40 Cal 956. 

'(’86) AIR 1986 Rang 208 (210) : 14 Rang 178 (FB). 
(’20) AIR 1920 Oudh 84 (85). (Hard cases 
must not be allowed to make bad law.)] 

[See also (’33) AIR 1983 Rang 96 (98). (Not to 
nullify principles of law of limitation.) 

(’82) AIR 1932 All 624 (626). (Order for produc- 
tion of defendant for medical examination — 
Defendant, woman — Her consent not got— Order 
of arrest on default — Illegal.) 

(’89) AIR 1939 All 497 (497) : 1939 All L Jour 
398 (400). (S. 161 does not confer an unlimited 
jurisdiction on the Courts to do what they 
please.) ] 

19 . (’14) AIR 1914 All 314 (316) : 36 All 354. 
(Exercise irregular and uncalled for — Con- 
demned.) 

(’06) 38 Cal 927 (931). 

(’84) AIR 1934 Mad 199 (20U, 201) : 67 Mad 636. 
(’82) AIR 1932 Lah 238 (289). 

(’32) AIR 1932 Lah 443 (443). (Remand under 
0. 41 R. 25 available— Remand under S. 161 not 
justified since appeal is thereby denied.) 

’88) AIR 1938 Sind 29 (81) : 26 Sind L R 895. 
’85) AIR 1986 Cal 707 (709). (By the exercise of 
inherent power, ’the Court cannot exonerate a 
litigant from an obligation imposed upon him 
by the statute.) 

(’86) AIR 1986 Bom 260 (266) : 60 Bom 646. 

4’89) AIR 1989 Sind 187 (142) : I L R (1939) Kar 
880. (New plea allowed to^be argued without 
amendment of pleading and raising proper issue 
' — Order cannot be allowed to stand.) 

ISee also (’81) AIR 1981 All 448 (447) ; 68 All 804. 


(No inherent power in Courts to make com- 
plaints apart from Ss. 196 and 476, Cr. P. G.)] 

20. (’12) 15 Ind Gas 53 (53) (Cal). 

(*29) AIR 1929 Lah 694 (C95). 

(’25) AIR 1925 Mad 42 (44) ; 48 Mad 494. 

(’27) AIR 1927 Cal 657 (658). (Section applies 
only when remedies in the Code are not ample 
or sufficient.) 

(’16) AIR 1916 Lah 350 (351). 

(’84) AIR 1934 Pat 582 (582). (Compromise signed 
by only one of two plaintiffs who wasthc mana- 
ger of the family — Procedure under O. 23 R. 3, 
and not under S. 151.) 

(’34) AIR 1934 All 624 (625). 

[See (’35) AIR 1985 Bom 222 (225): 59 Bom 430. 
(Courts should not, as far as ix)88ible, travel 
beyond the provisions of the Code.)] 

21. (’06) 33 Cal 927 (931). 

’10) 6 Ind Cas 532 (534, 535) : 37 Cal 399. 

’27) AIR 1927 Cal 420 (420). 

(’86) AIR 1936 Rang 208 (210) : 14 Rang 173 (FB). 
[See also (’38) AIR 1938 Pat 196 (202, 203) : 12 
Pat 216. (Interest on equitable grounds not 
available in the face of Interest Act.)] 

22. (’28) AIR 1928 Mad 522 (528). 

(’18) AIR 1918 Oudh 163 (166). 

(’22) AIR 1922 Sind 6 (9) : 16 Bind L R 79. 

(’16) AIR 1915 All 172 (178) : 37 All 880. 

[See also (’33) AIR 1983 Bom 200 (202). (Decree 
in wrong name owing to misdescription— Real 
person can be brought on record in execution 
proceedings.) ] 

Note 2 

1. (’76) 2 Cal 288 (261) : 4 Ind App 23 (P C). 
(’29) AIR 1929 Cal 17 (19). 

('28) AIB 1988 Oal 179 (180). 

(’18) AIB 1918: Ondh 811 (318). 

(’12) 17 Ind Cas 583 (684) (Mad). 


SaottoniU 
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particular act or order, the Court oanuot .do the act or make the order under its 
inherent powers.* The following are instances of express prohibitions of law which 
cannot be contravened by a Court under its inherent powers — 

2. Section 84 (2) of the Code. — Where a decree is silent as to further interest 
after date of decree, the Court cannot grant it under its inherent powers.* 

2. Sections 104 and 106 of the Code. — No appeal can be allowed from a 
non.appealable order, under the inherent powers of the Court.^ 

3. Order 20 Buie 3 of the Code. — Where once a judgment is signed it shall not 
afterwards be altered or added to, save as provided by Section 162, or on review. A Court 
cannot, therefore, under its inherent powers, set aside its own decree or recall an order 
made by it previously or question the validity of a decree in execution.* A contrary 
view has, however, been expressed in the undermentioned cases.* 

3a, Order 21 ^ Buies 68, 60 of the Code. — An order under Buie 58 of Order 
21, even though it be a dismissal for default is conclusive until set aside by a suit under 
Buie 63; the Court cannot set aside the order under its inherent powers.^ 

4. Order 21 Buie 78 of the Code. — A Court cannot set aside a sale of 
moveable property for an irregularity in publishing or conducting the sale.* 

6. Section 9 of the Specific Belief Act, 1877. So application for review can be 
entertained in respect of any decree or order passed in a suit under Section 9 of the Act.* 

6. Section 66 of the Sped fic Belief Act, 1 877 — No injunction can be granted under 
the Court's inherent powers, in contravention of the provisions of Section 66 of the Act.^* 

7. For other instances, see the undermentioned cases. 

But it is not necessary in order to exclude the exercise of the inherent powers 
of a Court that there should be a specific prohibition. Where the procedure to be 


21) AIB 1921 Sind 88 (41) : 16 Sind L B 61. 

37 AIB 1937 Bom 178 (176). 

35) AIB 1935 Bom 222 (225) : 59 Bom 430. 

;37) AIB 1987 All 232 (234). (The Court can 
grant restitution under its inherent power under 

8. 161 only when it is made out that it cannot 
be obtained in any other way.) 


2. (’15) AIB 1915 Gal 187 (140). 

(’24) AIB 1924 Oudh 420 (421): 27 0udh Gas 187. 
(’86) AIB 1986 Bom 250 (265) : 60 Bom 645. 
(’38) AIB 1988 Mad 67 (67). (Withdrawal of appeal 
as having been settled out of Court — Court-fee 
paid on such appeal cannot be refunded : AIB 
1984 Mad 566, Followed.) 

[See (’85) AIB 1935 Mad 175 (178).( Court can- 
not use its inherent powers to extend the scope 
of a provision which places limitations on it : 
AIB 1920 Mad 640 (FB), Belied on.)] 

3. (’24) AIB 1924 Bang 275 (277). 


4 . (’28) AIB 1928 Oudh 177 (179): 26 0udhCa8lO. 

8. (’25) AIB 1925 Pat 47 (47) : 8 Pat 654. 

(’88) AIB 1988 Bom 244 (244, 245): 57 Bom 869. 
(Compromise subsequent to leave to appeal to 
Privy Council — High Court has no power to 
pass compromise decree.) 

(’25) AIB 1925 Pat 86 (86) : 8 Fat 778. 

(’24) AIB 1924 Pat 696 (697). 

(’28) AIB 1928 All 608 (608). (Bemedy open by 
review— S. 151 not applied.) 

(’22) AIB 1922 Mad 186 (186). (Amendment of final 
decree.) 


(’21) AIB 1921 Bom 801 (802) : 45 Bom 459. 
(Questioning validity of decree under execution.) 
(’18) 20 Ind Cas 3 (5) (Lab). 

(’17) AIB 1917 Mad 290 (292). 

(’24) AIB 1924 All 62 (62) : 45 All 628. 

(’23) AIB 1923 Pat 854 (356): 2 Pat 504. 

(’82) 186 Ind Cas 258 (254) (Oudh). 

[See also (’84) AIB 1934 Lah 899 (899). (Com- 
promise according to terms agreed correct — 
Not to be altered merely on the allegation of 
omission of disputed items.)] 

6. (’84) AIB 1984 Bang 108 (109). (Decree as pr 
compromise when the compromise and joint 
statements prayed for dismissal — Amend^ — 
No review or suit needed.) 

(’84) AIB 1984 All 287 (288). (Order under mis- 
apprehension of facts — True facts known — 
Corrected.) 

7. (’84) AIB 1934 Mad 699 (699). 

[See also (’86) AIB 1986 Pesh 115 (116). (Objec- 
tion under 0, 21 B. 58 accepted ex parte — 
Order cannot be set aside under inherent 
power.)] 

8 . (’80) AIB 1980 All 518 (518). 

9. (’18) AIB 1918 Cal 925 (927): 45 Cal 519. 

10. (’19) AIB 1919 Oudh 154 (159). 

11. (’28) AIB 1928 Bom 51 (58). (No jurisdiction 
as against B. 86 of Admiralty Buies of Bombay 
High Court.) 

(’86) 40 Gal WN 89(90). (Award under Go-o|^ 
tive Societies Act cannot be qugstioned in Civil 
Court.) 
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adopted in a particular ease or a class of oases is provided for by the Oode, and a case 
in which the inherent powers are invoked falls within the intendment of such 
provision, there is no inherent power to act except under the conditions specified by 
such provision.** The reason is that the provision must be deemed to be exhaustive of 
the matters dealt with by it}* Thus, a Oourt cannot, under its inherent powers, refuse 
to be bound by the periods of limitation prescribed by the Limitation Act, 1908.** 


12. (’76) 2 Cal 283 (261) : 4 Ind App 23 (PC). 

(’82) AIB 1932 Xiah 587 (587, 588). (O. 21 B. 18 
exhaastiva.) 

(’19) AIB 1919 Cal 44 (45). (Contempt outside 
Court premises cannot be punished summarily 
under Section 151.) 

(’23) AIB 1923 Mad 831 (381). 

(’20) AIB 1920 Upp Bur 37 (37) : 8 Upp Bur Bui 
198. 

(’21) AIB 1921 Oudh 46 (46) ; 24 Oudh Cae 215. 
(’30) AIB 1980 Lah 789 (790). 

(’80) AIB 1980 Lah 26 (31, 82) : 11 Lah 842. 
(Modification of award in contravention of 
8ch. II Para. 12.) 

(’12) 16 Ind Cas 521 (521); 1912 Pun Be No. 8. 
(No inherent power to force witness to sign 
deposition in the face of 0. 18 B. 5.) 

(’16) AIB 1916 Lah 95(96): 1917 Pun Be. No. 11. 
(Cannot wholly ignore the provisions of S. 22, 
C. P. Code.) 

(’82) AIB 1982 Lah 238 (289). (No inherent 
power to disregard default In deposit of five per 
cent, under O. 21 B. 89.) 

(’18) AIB 1918 Lah 368 (868): 1918 Pun Be No. 58. 
(Court cannot entertain claims against attach- 
ment contrary to the terms of 0. 21 B. 58.) 

(’16) AIB 1916 Cal 871 (372). (Section 73, C. P. 
Code — Execution petition after realisation of 
asset — No rateable distribution.) 

(’ll) 12 Ind Cas 719 (720) (Mad). (Order 11 B. 21 
exhaustive — No inherent power.) 

(’24) AIB 1924 Cal 1054 (1055). 

(’25) AIB 1925 Cal 274 (275). 

(’26) AIB 1926 Cal 897 (898). 

(’24) AIB 1924 Cal 251 (256): 50 Cal 853. 

(’26) AIB 1926 Cal 957 (958). 

(’27) AIB 1927 Cal 158 (159). 

(’27) AIB 1927 Cal 860 (868) : 65 Cal 219. 

(’ll) 9 Ind Cas 246 (247) (Cal). 

(’09) 2 Ind Cas 173 (178) 34 Bom 72. 

(’29) AIB 1929 Sind 110 (111). (An inquiry into 
pauperism under 0. 21 B. 40 cannot Im made 
until the conditions in the rules are satisfied — 
No inherent power.) 

(’37) AIB 1987 All 141 (142) (PB). (Court wnnot 
revoke its order of reference to arbitration in the 
exercise of its inherent power under S. 161, 
C. P. C. — Such power does not exist apart from 
the provisions contained in Seh. II, C. P. Code). 
[See (’28) AIB 1928 Lah 614 (515).) 

[See also (’88) AIB 1988 Pat 682 (683). (Inherent 
power only when powers expressly conferred are 
exhausted.)] 

13. (’06) 88 Cal 927 (981). 

(’02) 29 Cal 707 (715) : 29 Ind App 196 (PC). 

(’24) AIB 1924 Mad 114 (116, 1161 : 171. 

14. (’24) AIB 1924 AU 668 (669) : 46 AU681. (AIB 
1924 All 446, FoUowed.) 


(’83) AIB 1938 Pat 182 (183, 184). 

(’15) AIB 1915 Cal 630 (681). (No mesne profits 
for more than three years.) 

(’20) AIB 1920 Lah 201 (262). 

(’20) AIB 1920 Lah 309 (810) : 1 Lah 863. 

(’22) AIB 1922 Lah 266 (266). 

(’25) AIB 1926 Lah 821 (821). 

(’26) AIB 1926 Lah 186 (136). 

(’22) AIB 1922 Pat 479 (480) : 1 Pat 277. (Petition 
under 0. 9 B. 18 after time.) 

(’10) 6 Ind Cas 901 (902) (Bom). (Do.) 

(’28) AIB 1928 Nag 91 (92) : 23 Nag L B 183. 
(Petition under 0. 9 B. 9 after time.) 

(’81) AIB 1981 Cal 319 (320). (Do.) 

(’26) AIB 1926 Mad 980 (984) : 60 Mad 67. 

(’17) AIB 1917 Mad 176 (177). (No valid deposit 
under 0. 21 B. 89 after time). 

(’22) AIB 1922 Mad 417 (421). 

(’20) AIB 1920 Lah 846 (347). 

(’82) AIB 1982 Oudh 220 (222). 

(’38) AIB 1933 Mad 258 (258, 259). 

(’88) AIB 1983 Bang 96 (98). (8. 5, Limitation Act, 
not to bo nullified by powers under this Section.) 
(’ 34 ) AIB 1984 Nag 43 (44). (Time for deposit to 
set aside ex parte decree in small cause suit not 
to be oxtondra.) 

(’37) AIB 1937 Oudh 426 (427): 13 Luck 426. (Appli- 
cation for re-admission of appeal under 0. 41 
B. 19, 0. P. C., made after 80 days of order of 
dismissal— Application is timo-barred under Art. 
168, Limitation Act even if it is assumed to be 
one made under S. 151.) 


(’36) AIB 1935 Bang 466 (471) : 18 Bang 695. 
(S. 151 only declares nothing in this Code shall 
be deemed to limit or. otherwise affect the in- 
herent power of the Court.) 

(’36) AIB 1986 Pesh 146 (147). (Court has no in- 
herent power to enlarge period of limitation laid 
down by statutory law.) 

(’89) AIB 1939 Cal 810 (812) : I L B (1989) 1 Cal 
452. (An application under 0. 21 B. 91, C.F.C., 
made more than 80 days from the date of the 
sale cannot be treated as an application under 


S. 161.) 

(’86) AIB 1936 Lah 60 (61). 

(’86) AIB 1936 Pat 270 (273) : 16 l^t 422. (Certi- 
fication of payment — Art. 174, Limitation Act, 
cannot be overridden.) 

(’86) AIB 1986 Lah 496 (496). (Application for 
restoration of suit dismissed for default — Art. 
163, Limitation Act, applies— Having recourse 
to 8. 161, 0.'P. C., cannot help limitation.) 

[See also (’83) AIB 1988 Mad 418 (420,424): 60 
Mad 490 (FB). 

(’88) AIB 1988 Mad 816 (819) : 66 Mad 468. 
(Decree already barred by llmitaUon cannot 
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Metlomsi Where, howeyer, there is a doabt or diffionlty as to yrhieh {ttOTision will apply to a 
|l9t0 S particular case, the inherent powers may be invoked.^' 

It may be useful to refer to certain classes of oases in which the question of the 
inherent powers of the Court to act has been discussed — 

1. Setting aside ex parte decisions and restoration of suits dismissed for default. 
— It has been held by the High Courts of Allahabad,^* Calcutta, Lahore,^' Madras,^* 
Patna*** and Bangoon*^ and the Judicial Commissioner’s Courts of Nagpur, Oudh and 
Sind** that there is no inherent power to set aside an ex parte decree or to restore 
a suit dismissed for default, except under the circumstances and conditions mentioned 
in 0. 9 B, 13 and B. 9 respectively. Where a case is outside the scope of 0. 9 B. 13, 
as where a person, not a party to the suit applies to set aside an ex parte decree under 
peculiar circumstances, the Bangoon High Court has held that it can set the decree 


be revived for execution by subsequent amend- 
ment.) * 

('86) AIR 1936 Pesh 191 (199). (Restoration of 
execution application consigned to record room 
— No power to restore on ground that fresh ap- 
plication would be barred by time.) 

(’88) AIR 1938 Mad 3S8 (269h (Court has no in- 
herent power to restore an application to restore 
a suit after that application was itself time- 
barred.)] 

15 . (’25) AIR 1926 Pat 485 (437) : 4 Pat 180. 

16 . (’26) AIR 1926 All 610 (614): 48 AU 175 (FB). 
(’22) AIR 1922 All 441 (441). 

(’81) AIR 1931 All 294 (296) : 63 AU 612 (FB). 
[See also (’38) AIR 1933 All 41 (42).] 

[But see (’12) 14 Ind Oas 187 (188) : 34 All 426. 
(’29) AIR 1929 All 811 (812). (Court wrougly 
dismissing suit under 0. 9 R. 8 even when 
leader for party is present— Error can berecti- 
ed and suit restored under Section 161.) 

(’12) 16 Ind Cas 677 (678) ; 34 All 618. 

(’17) AIR 1917 AU 126 (127). 

(’29) AIR 1929 All 721 (721) : 61 AU 901. 

The Full Bench decision was not referred to — 
The decisions, it is submitted, are not good 
law.] 

17 . (’80) AIR 1930 Cal 887 (388). 

(’80) AIR 1930 Cal 488 (489). 

(’29) AIR 1929 Cal 168 (159). 

(’86) 89 Cal W N 894 (896). (Suit cannot be restored 
under S. 161 after finding that sufficient causo 
for non-appearance was not proved.) 

[But see (’19) AIR 1919 Cal 979(980). (Appellate 
Court restored a suit under S. 151 — Htld not 
without jurisdiction.) 

(’82) AIR 1982 Cal 770 (771) ; 69 Cal 1334. 

(’28) AIR 1928 Cal 772 (774): 66 Cal 478. (High 
Court on the original side — 0. 9 R. 18 not 
strictly applicable— Inherent power to set aside 
Ues.) 

(’06) 82 Cal 268 (266) (FB). (Under Section 89 of 
T. P. Act- Before the Code of 1908.) 

(’08) 35Cal767(772,778). (Under S. 90, Transfer ' 
of Property Act— %fore Code of 1908.)] 

18 . (’27) AIR 1927 Lah 622 (624, 626). 

(’28) AIR 1928 Lah 147 (147). 

(’26) AIR 1925 Lah 821 (821). 

[But see (’28) AIR 1928 Lah 684 (586). (Case 
under 0. 9 Rr. 8 and 4.) 


(’19) AIR 1919 Lah 106 (106) : 1919 Pun Re 
No. 53. (Case under 0. 41 R. 19.)] 

19. (’20) AIR 1920 Mad 640 (642, 648) : 48 Mad 
94 (FB). (23 Mad 445 ; 26 Mad 599 and 14 Ind 
Cas 823 cannot be considered now to be good 
law.) 

(’26) AIR 1926 Mad 209 (211). (0. 9 R. 9.) 

(’24) 20 Mad L W 490 (490). (0. 9 R. 18.) 

(’18) 18 Ind Cas 860 (862) (Mad). (Do.) 

(’26) 97 Ind Cas 986 (986) (Mad). (Do.) 

(’84) AIR 1934 Mad 428 (429) ; 67 Mad 1069. . 

20. (’27) AIR 1927 Pat 869 (869). (Dismissal 
under 6. 9 R. 8— Not restored under 0. 9 R. 4 
but under See. 161 by Munsif — Held it could 
uot be done so.) 

(’22) AIR 1922 Pat 479 (480) : 1 Pat 277. 

[But see (’24) AIR 1924 Pat 274 (276). (Refusing 
to restore under 0. 9 R. 4 — Held, Court can, 
under inherent powers.) 

(’24) AIR 1924 Pat 698 (700): 6 Pat L Jour 567. 
(’21) AIR 1921 Pat 491 (498). 

(’30) 122 Ind Cas 686 (685) (Pat).] 

21. (’80) AIR 1930 Rang 66 (67). 

[But see (’12) 15 Ind Cas 858 (869) (Low Bur). 
(’09) 4 Ind Cas 816 (816) (Upp Bur). 

(’20) AIR 1920 Low Bur 86 (86). 

(’24) AIR 1924 Bang 274 (276). 

(’26) AIR 1926 Bang 109 (110) : 4 Rang 18. 

(’27) AIR 1927 Bang 58 (58).] 

22. (’80) AIR 1930 Nag 48 (49): 26 Nag L R 30. 
(’ll) 11 Ind Cas 344 (846): 14 Oudh Oas 111. 

(’14) AIR 1914 Bind 92 (93) : 8 Sind L R 241. 

. (BMtoration of appeal.) 

(’20) AIR 1920 Bind 84 (36); 14 Sind L R 239: 60 
Ind Cas 948 (950, 961). 

(’21) AIR 1921 Sind 88 (41): 16 Sind L R 61. 
(’26) AIR 1926 Sind 249 (260): 20 Bind L B 266. 
(’27) AIR 1927 Sind 228 (224): 22 Sind L B 192. 
[See also (’87) AIR 1987 Oudh 864 (864) : 18 
Luck 268. (In this case it was held by the 
Oudh Chief Court that a suit dismissed for 
non-pament of additional oourt-fee cannot be 
restored to hearing on an application under 
8. 161.)] 

[But see (’26) AIR 1926 Nag 409 (409, 410). 
(’81) AIR 1931 Bind 168 (168). (Dismissal of 
appeal for non-payment of mper book charges 
—Restoration under S. 161.)] 
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aside under its inherent powers.*® But the High Court of Bombay*’* holds that even * 
in cases within the scope of 0. 9 Br, 9 and IS the Court has inherent power to act 
and set aside the decree or restore the suit, although the conditions mentioned' in 
the said Buies are not satisfied. It is submitted that this view is not correct, inasmuch 
as it is the basic principle that the inherent power is recognized only in order to meet 
those cases for which no provisions have been made by the Legislature, 

Where an application under 0. 9 B. 9 is itself dismissed for default, or an 
execution application is so dismissed, or an ex parte order is passed in execution 
proceedings, the question has arisen whether the application could be restored or the 
order set aside under the Court's inherent powers. That question again depends on the 
applicability or otherwise of 0. 9 Br. 9 and 13 to such proceedings by virtue cf Section 
141. If, by virtue of Section 141, 0. 9 Br. 9 and 13 apply to such proceedings, thcu there 
is no scope for the application of the inherent |)ower of the Court.*® If Section 141 
does not apply to such proceedings, the inherent power can be invoked in proper cases.*® 
The Allahabad and Bombay High Courts have also held that there is inherent power to 
restore such proceedings even if Section 141 applies to such proceedings.*^ This view, as 
has been mentioned in Note 1, is not correct. See also the undermentioned decision*® 
and Note 2 to Order 9 ‘General*. 


23. (’28) AIR 1928 Rang 278 (275): C Rang 494. 
[See also (’36) AIR 1935 Pesh 186 (188). (Case 

outside scope of 0. 9 Rr. 8 and 9 — Court has 
inherent power to restore suit dismissed for 
default.) 

(’85) AIR 1985 Nag 189 (190): 31 Nag L R 874. 
(Where a suit is dismissed for default of plain- 
tiff in ignorance of the plaintiff’s death and 
subsequently an application is filed by his 
legal representative to bring him on record, 
the Court can set aside order of dismissal and 
restore suit to file under S. 151 and substitute 
the legal representative’s name for the deceased 
plaintiff. )] 

24. (*20) AIR 1920 Bom 337 (337) ; 44 Bom 82. 
(’82) AIR 1932 Bom 634 (636). 

(’07) 31 Bom 45 (49). 

[3ee also (’21) AIR 1921 Bom 20 (21) : 45 Bom 
648. (Order 41 R. 19 not exhaustive.)] 

25. (’33) AIR 1983 Pesh 69 (61). (Order 9 R. 9 
applies— So no inherent power.) 

26. (’26) AIR 1925 All 773 (774, 776): 47 All 878. 
(Followed in AIR 1929 All 906.) 

(’33) AIR 1933 All 783 (784, 786); 65 All 891 (FB). 
(’32) AIR 1932 Nag 101 (102): 28 Nag L R 111. 
(’29) AIR 1929 All 624 (624). 

(’28 AIR 1928 Nag 18 (19). 

(’22) AIR 1922 Oudh 201 (202). 

(’26) AIR 1926 Oudh 59 (69). 

(’21) AIR 1921 Sind 66 (66) : 17 Sind L R 105. 
(Restoration of application under 0. 21 R. 90.) 
(’31) AIR 1931 Sind 97 (98) : 25 Sind L R 475 
(FB). (Ex parte order for exeoution set aside.) 
(’ll) 12 IndOas361 (851) (Mad). (Quare — Whe- 
ther See. 161 can be utilized to restore applica- 
tion under 0. 21 R. 89 dismissed for default.) 
(’32) AIR 1982 Cal 569 (571). (Objections to exe- 
cution dismissed for default — Application for 
restoration also dismissed — Fresh application 
with additional objections — Revival of both 
applications under this Section.) 


(’31) AIR 1931 All 594 (594, 596). (Application 
under 0. 21 R. 90 dismissed for default-- Held 
0. 9 R. 9 docs not apply but S. 151.) 

(’29) AIR 1929 All 721 (721) : 61 All 901. (Court 
can under S. 151 entertain application by judg- 
ment-debtor for restoration of his previous 
application made for setting aside the sale.) 

(’27) AIR 1927 Cal 534 (536) : 54 Cal 406. (No 
proper remedy provided but no prohibition pro- 
vided— S. 151 is to bo invoked.) 

(’28) AIR 1928 Cal 179 (180). (AIR 1927 Cal 534, 
Followed.) 

(’29) AIR 1929 Cal 17 (19). 

(’21) AIR 1921 Lah 67 (68) : 2 Lah 66. 

(’20) AIR 1920 Lah 304 (304): 1 Lah 339, (0. 9, 
R, 9 was however held to apply by virtue of B.141.) 
(’24) AIR 1924 Lah 350 (351). 

(*26) AIR 1926 Lah 534 (685). 

(’30) AIR 1930 Lah 20 (21) : 11 Lah 93. (Execu- 
tion application dismissed for default— Restored 
under S. 151.) 

(’29) 117 Ind Cas 372 (373) (Lah), (Do.) 

(*22) AIR 1922 Nag 267 (271): 18 Nag L R 162. 
(Followed in AIR 1930 Nag 134.) 

(’39) AIR 1989 Lah 223 (224). (Application under 
0. 21 R. 90— Dismissal for default — Inherent 
power of Court.) 

[See (’39) AIR 1939 All 17 (18); ILR (1989) All 
15. (Special Judge under U. P. Encumbered 
Estates Act, has an inherent jurisdiction under 
S, 151, 0. P. Code, to restore application under 
the Act, which has been dismissed by him for 
the default of the debtor, on good cause being 
shown.)] 

[See also (’15) AIR 1915 Cal 434 (435).] 

27. Bee cases in foot-notes 16 and 24 of this Note. 


28. (’89) 43 Cal W N 1113 (1114). (Petition for 
recording compromise of suit dismissed for 
default — Proper courM is to apply under S. 151 
to set aside the dismissal.) 
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flMttOftlSl S. Interim injunctions and appointment of receivers. — In oases falling 

VotoJ within the scope of Section 94 and 0. 39 B. 1 and Order 40, there is, according to the 
general rule, no inherent power to grant an injunction or to appoint a receiver.^ But 
in cases outside the scope of those rules, e. g„ arbitration proceedings, the Court can 
grant such reliefs under its inherent powers.^ 

3. Amendments, — See Section 162, infra, 

4, Bemand, — All the High Courts except the High Court of Allahabad are 
agreed that an Appellate Court has an inherent power of remand in cases not covered 
by 0. 41 B. 23.^^ ^e Note 10 to Order 41 Buie 23. 

6, Bestitution, — It is inherent in the general jurisdiction of the Court to act 
rightly and fairly according to circumstances towards all parties involved.*’^^ Hence if, 


29. (’26) AIR 1926 Mad 268 (258). 

(’88) AIR 1933 Mad 500 (501) : 56 Mad 668. 

(*27) AIR 1927 Mad 687 (688). 

(’24) AIR 1924 Mad 797 (798) : 47 Mad 700. 

(’88) AIR 1988 Mad 190 (192). 

30. (’25) AIR 1925 Sind 102 (102) : 18 Sind L R 
808. (Appointment of receiver in arbitration 
proceedings.) 

’84; AIR 1934 Lah 79 (80). 

’88 AIR 1933 Lah 73 (74). (Injunction.) 

(’16] AIR 1915 Gal 565(567). (Temporary injunc- 
tion in probate proceedings.) 

(’25) AIR 1925 Lah 242 (248). (Temporary in junc- 
tion by High Court.) 

(’26) AIR 1926 Mad 1126 (1127). (High Court has 
pov^er to stay execution in another suit.) 

(’25) AIR 1925 Lah 618 (618). (Non- chartered 
High Court cannot restrain executing Court from 
executing a decree.) 

(’27) AIR 1927 Mad 210 (211, 212). (Temporary 
mandatory injunction.) 

(’09) 4 Ind Cas 609(610) : 8 Bind L R 128. (Arbi- 
tration proceedings— Injunction.) 

(’20) AIR 1920 Lah 486(437). (Injunction to res- 
train a person from proceeding \vith arbitration 
proceedings.) 

(’81) AIR 1981 Cal 279 (280, 281) : 57 Cal 1280. 
(Injunction by a High Court against a person 
living within jurisdiction of another Indian 
High Court.) 

(’82) AIR 1932 Mad 180 (181). (High Court can 
grant injunction independent of C. F. Code.) 
(’27) AIR 1927 Lah 888(884). (Strong mima facie 
case needed for grant of temporary injunction 
under inherent power.) 

[See (’36) AIR 1936 Lah 667 (568). (Applicant 
not coming to Court with clean hands — Equit- 
able relief byway of injunction not granted.)] 
[See aleo (’88) AIR 1988 Lah 487 (489) : 14 
Lah 68. 

(’87) AIR 1987 Sind 816 (816). (Interim injunc- 
tion can be ordered even in execution pro- 
ceedings.) 

(’85) AIR 1985 Pesh 182 (184). (Injunction 
cannot be addressed by one Court to another— 
C. R. No. 57 of 1926 Reversed and AIR 1921 
Fat 92, Approved.)] 

31. (’80) AIR 1980 Lah 224 (225). 

(’88) AIR 1988 Fat 706(707). 


(’83) AIR 1933 Sind 327 (828) : 27 Sind L R194. 
(’28) AIR 1928 Gal 812 (814). 

(’13) 18 Ind Cas 207 (209) : 40 Cal 965. 

(’27) AIR 1927 Oudh 629 (680). 

(’28) AIR 1928 Mad 991 (992, 994). 

(’82) AIR 1982 Lah 811 (311). 

(’82) AIR 1932 Lah 448 (448). (Findings on all 
issues given by trial Court— Still remand— 0.41, 
R. 25 or S. 151 — Not 0. 41 R. 23 — Inherent 
powers under exceptional circumstances — No 
remand after adverse finding.) 

(’28) AIR 1928 Lah 116 (116). 

(’88) AIR 1988 Lah 157 (158). 

(’84) AIR 1934 Pat 284 (287). (Order of remand 
can be made under this Section only on its find- 
ing that the trial Court has not tried the case 
properly and not otherwise.) 

(’80) AIR 1930 Lah 441 (442). 

(’81) AIR 1981 Lah 299 (299). 

(’81) AIR 1981 Lah 802 (802). 

(’80) AIR 1980 Mad 72 (78). 

(’85) AIR 1935 Bom 216 (217, 218). (But it has 
no power to remand disregarding method of 
procedure enjoined by Code— Where it so acts, 
High Court can interfere in revision.) 

(’86) AIR 1986 Fat 491 (492). 

(’86) AIR 1986 Nag 140(141): I L R (1986) Nag 188. 
(’85) AIR 1935 Fat 68 (68). (Appellate Court 
should not without sufficient cause order retrial 
where it can effectively deal with matter under 
0. 41 R. 25 — S. 151 can be resorted to only 
when specific provisions are exhausted.) 

(’85) AIR 1985 Mad 715(716). (But merely because 
it finds that the lower Court has fallen into 
errors here and there, is no ground for remanding 
under inherent powers.) 

[5s0 also (’83) AIR 1983 Fat 220 (222). (Inherent 
powers to remand for particular purpose alone. 
Whole matter not re-opened.)] 

[See however (’81) AIR 1931 Mad 791 (791). 
(Held no inherent power to remand where there 
is express provision in 0. 41 Rr. 25 and 27.)] 

32. (’22) AIR 1922 F C 269 (271) : 2 Fat 10 : 49 
Ind App 851 (PC). 

(1871) L R 8 F C 465 (475), Rodger v. The Comptoir 
D’eecompte de Paris. 

(’82) AIR 1982 Cal 29 (81) : 58 Cal 1070. 

(’81) AIR 1981 Cal 42 (44). 
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in ooDsequenoe of reTorsal or variation of orders*^ or on setting aside execution sales^^ or 
on excess realization by a party^*^ or the like, property taken has to be restored, the 
Courts have inherent power to order restitution though the case may not fall within 
Section 144 of the Code.*® Similarly, where the decree is a nullity, the suit having 
been instituted against a dead man and money is recovered thereunder in execution, the 
Court can, under its inherent powers, order restitution of the money so recovered.®^ 
See also Note 34 to Section 144. 

6. J oindcv of ynTtios* — Every Court has inherent power to ascertain whether 
or not proper parties are before it®® and to add them at any stage.®® An Appellate 
Court has inherent power to add or transpose a party apart from 0. 41 R, 20.*® See 
also Notes under 0. 41 R. 20. 

7. Stay of execution and other proceedings. — The Rules in 0. 21 and 0. 41 
relating to the stay of execution (see 0. 21 Rr. 26-29 and 0. 41 R. 6) do not exhaust 
the oases in which stay can bo granted. The Court can therefore under its inherent 
powers stay its own process except where its jurisdiction in this respect is taken 


33. (’16) AIR 1916 Cal 264 (265). 

(’84) AIR 1934 Lah 822 (828). 

<*18 18 iQd Oas 144 (144) (Low Bur). 

(’18) 21 Ind Gas 111 (112) (Gal). 

(’85) AIR 1985 Mad 788 (788). 

<’88) AIR 1988 Lah 838 (888). (A surety who 
is a party to an order holding him liable for 
payment to the decree- holder can, on reversal of 
that order on appeal, apply to the Court for 
restitution under the inherent jurisdiction of the 
Oourt, apart from B. 144.) 

[See also (’80) AIR 1980 Pat 478 (476). (Rosti- 
tution on the ground of decree being void against 
dead person.)] 

34. (’26) AIR 1926 All 274 (276). 

(’88) AIR 1938 All 218 (221, 228) : 55 All 221. 
(’25) AIR 1925 Gal 1145 (1145, 1146). 

<’81) AIR 1931 Cal 779 (781). 

(’30) AIR 1930 Pat 280 (281, 282) : 9 Pat 685. 
<’13) 19 Ind Gas 439 (489) (Lah). (Refund of 
money by decree-holder to auction-purchaser on 
sale being set aside.) 

35. (’20) AIR 1920 Gal 488 (489). 

(’85) AIR 1985 Mad 783 (783). 

[See also (’10) 6 Ind Gas 508 (511) (Gal).] 

36. (’88) AIR 1988 Oudh 221(223, 224) : 14 Luck 
186. (Where delivery of possession has been made 
in contravention of 8^. 7 (1) (a) of the U. P. 
Encumbered Estates Act, though an application 
lor restitution may not come under Sec. 144, yet 
it can be set aside under S. 151.) 

(’87) AIR 1937 Nag 151 (152) : I L R (1937) Nag 
158. (While the decree under which money had 
been recovered stands, no restitution can be 
ordered.) 

(’88) AIR 1988 Pat 468 (469). (The fact that a 
suit is maintainable at the instance of tlib party 
is no ground for refusing redress under B. 151.) 
<’89) AIR 1989 Nag 101 (102) : I L R (1939) Nag 
492. 

•(’85)* AIR 1986 Mad 783 (788). (High Court 
ordering recalculation of interest paid to mort- 
gagee by receiver at lower rate and refund of 
excess paid — Lower Court directing interest 
thereon — Court has inhereut jurisdiction to 


make such order.) 

(’87) AIR 1987 Mad 694 (695). (Sale set aside on 
ground of material irregularity of Court — Ap- 
plication for restitution by judgment-debtor by 
re-delivery — Restitution of mesne profits, held 
could be ordered under S. 151 and not under 
S. 144.) 

(’87) AIR 1987 Mad 178 (179). (An application by 
the petitioner claiming interest on the refund of 
the court-fee paid by him in the trial Court falls 
under S. 151, but it is discretionary to the Court 
to award it.) 

(’87) AIR 1987 Mad 150 (151). (Ex parte decree 
set aside — New decree passed smaller in amount 
than ex parte decree — Defendant applying for 
refund of excess amount received by plaintiff in 
execution of ex parte decree that .was subse- 
quently set aside — Even if 8.144, C. P. Code, 
was not strictly applicable yet restitution should 
be granted under S. 151, C. P. Code.) 

(’87) AIR 1937 Mad 95 (96). (Whore a Court has 
wrongly paid the money to a person not entitled 
thereto, it has not only the power but it is also 
its duty to recover it from him.) 

(’84) AIR 1984 Lah 1023 (1024). 

(’85) AIR 1985 Cal 90 (91). (When the amount, 
for which restitution is sought, was paid by a 
party as the consequence of an erroneous decree, 
although indirectly, the Court has a duty to 
order its restitution.) 

37. (*33) AIR 1933 Mad 888 (888). 

38. (’06) 88 Cal 927 (982). 

(’18) 40 Cal 955 (959, 960). (Also to entertain ap- 
plication of a stranger to bo made party.) 

(’88) 10 All 223 (239) (FB). 

39. (’03) 8 Cal W N 404 (406). 

(’ll) 11 Ind Gas 559 (560) : 85 Bom 898. (To add 
legal representative in a partition suit even after 
limitation.) 

(’26) AIR 1926 Sind 26 (26). (After preliminary 
decree.) 

’88) AIR 1988 Bom 200 (202). 

*16) AIR 1916 Pat 45 (46). • 

40 . (’18) AIR 1918 Fat 525 (626): 8 Pat L Jour 409. 
(’28) AIR 1928 Pat 848 (845) : 7 Pat 510. 
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away.^^ Thus, it can stay the execution of a decree on an application for leave to appeal 
to the Privy Council*^ or on special leave thereto.^ 

Apart from execution proceedings a Oourt has also inherent powers to stay a^ 
suit pending the decision in a connected proceeding, apart from Section 10 of the^ 
Code.^^ An Appellate or Bevision Court has similarly inherent power to stay further 
proceedings in the suit in the lower Oourt apart from 0. 41 B. 5 of the Gode.^ There 
is a difference of opinion as to whether, where an appeal has been preferred to the 
Privy Council, the High Oourt can, under its inherent powers^ stay further proceedings 
in the trial Court apart from 0. 45 B. 13. According to the High Courts of Calcutta 
and Lahore it can.^ According to the High Oourt of Allahabad it has no jurisdiction 
to do so.*^ See also the undermentioned cases.*® 


(’27) AIR 1927 Gal 37 (38). 

(’23) AIR 1923 Lah 490 (491). 

41 . (’27) AIR 1927 Gal 581 (585). 

(’34) AIR 1934 Fat 637 (637). 

(’23) AIR 1923 Lah 514 (515). (To stay execution 
on the ground that the ex parie decree was 
obtained by fraud.) 

(’24) AIR 1924 Lah 602 (603). (After appeal filed 
lower Gourt cannot under inherent power stay 
execution, for ita jurisdiction is taken away by 
filing the appeal.) 

(’01) 5 Gal W N 781 (796). 
i’lO) 1910 Pun Re No. 82, p. 239. (Staying execu- 
tion not only pending suit but even appeal.) 

(’34) AIR 1934 Pat 637 (637). (But if stay is 
ordered without putting the unsuccessful claim- 
ant to terms. High Gourt will interfere in revision 
and set aside the order.) 

[See also (’88) AIR 1983 Mad 568 (564). (Order 
of st^y of delivery of possession conditional on 
payment of kist and rent by certain date is one 
under 8. 151 and S. 148 applies to such order.) 
(’87) 9 All 86 (42). ] 

42 . (’25) AIR 1925 Sind 216 (217). 

(’83) AIR 1933 All 18 (18). 

(’81) AIR 1931 Gal 79 (81). (Pending appeal before 
Privy Gouncil— High Gourt granted fiitay of pro- 
ceedings in the suit.) 

43 . (’18) 18 Ind Gas 207 (210) : 40 Gal 955. 

44 . (’29) AIR 1929 Lah 12 (14). 

(’33) AIR 1933 Lah 50 (50, 51). 

(’15) AIR 1915 Mad 608 (611). (Staying a suit, 
suit being an abuse of process of Oourt.) 

(’24) AIR 1924 Gal 757 (760). (To postpone hear- 
ing of a suit pending decision of selected action.) 
(’24) AIR 1924 Bom 90 (98). 

(’29) AIR 1929 Oudh 841 (846) : 4 Luck 578. 

(’30) 123 Ind Gas 50 (50) (Oudh). 

(’30) AIR 1930 Lah 527 (528). 

(’31) AIR 1931 Oudh 813 (814). (Inherent power 
assumed — But sufficient grounds held not to 
exist.) 

(’80) AIR 1980 Lah 525 (525, 526). (Do.) 

(’17) AIR 1917 Sind 95 (96) : 10 Sind L B 1. 
(Pending an arbitration out of Gourt.) 

(’85) AIR 1985 Rang 855 (856). (Suit for posses- 
sion to be stayed pending decision of suit for 
. declaration of title to same property by opposite 
party.) 


(’36) AIR 1986 Pat 408 (409). 

[See also (’88) 1938 Nag L Jour 120 (121). 
(The High Gourt has ample jurisdiction under 
B. 151, G. P. Gode, to stay the proceedings in 
connected suits.)] 

45 . (’04) 81 Gal 722 (724) (F B). (Further pro^ 
ceedings on a decree under 0. 20 R. 16.) 

(’82) AIR 1982 All 655 (656). (Appeal from order 
confirming a sale— Stay of proce^ings for deli-, 
very of possession to auction-purchaser.) 

(*34) AIR 1984 Lah 909 (910). (Revision against- 
decree ponding— High Gourt can stay execution.) 

(’21) AIR 1921 Pat 328 (329, 880). (Taking ac- 
counts on a decree for partition under appeal.)* 

(’32) AIR 1932 All 238 (288) : 54 All 344. (Stay- 
ing execution of final decree in a mortgage suit 
pending the appeal from preliminary decree.) 

(’31) AIR 1931 Bom 884 (384) : 55 Bom 801. 
(Arbitration Act — Refusal to sot aside award— 
Appeal to High Gourt — Execution of award- 
stayed pending appeal.) 

(’28) AIR 1928 Lah 912 (912). (Appeal under 
Guardians and Wards Act— Stay of proceedings 
in lower Gourt.) 

(’84) AIR 1934 Lah 909 (910). (Under S. 151 High 
Gourt has ample power to stay execution of 
decrees which form the subject-matter of peti- 
tions for revision.) 

[See (’87) AIR 1937 Oudh 359 (860) : 13 Luck 
581. (Chief Gourt of Oudh has no power either 
under S. 151 or under 0. 41 R. 5, G. P. G., 
to stay the proceedings under Ss. 18 and 85 of 
the U. P. Encumbered Estates Apt pending an 
appeal filed before it against the decree of the 
Special Judge under S. 14 (7) of that Act. The 
proper procedure is to move the Collector to 
stay proceedings until the decision of the appeal 
filed in the Chief Court.)] 

46 . (’84) AIR 1984 Gal 823 (824). 

’34) AIR 1934 Lah 288 (238, 289). 

’39) AIR 1939 Cal 808 (809). 

47 « (’64) AIR 1984 All 585 (586) : 56 All 907. 

48 . (’89) AIR 1989 Mad 204 (208). (Administiatioir 
suit — Creditor obtaining preliminary decree is 
entitled to order, against another decree-holder 
attaching property of deceased judgment-debtor 
staying all proceedings taken by him and restrain- 
ing him from executing his decree — Gourt is 
entitled to pass appropriate orders to aafegOArd 
interests of all ormtors^uoh orders eaanot be 
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8. Additional evidence in appeal, — It was observed in the undermentioned 
case*® by the Oudh Chief Court that even apart from 0. 41 R. 27 the Appellate Court 
has inherent power to allow additional evidence in appeal. The observation was 
however obiter as it was held that 0. 41 R. 27 applied to that case. It is submitted 
that the said view is not correct as 0. 41 R. 27 expressly prohibits the production of 
additional evidence in appeal except as provided by the Rule and no inherent power 
can exist for overriding express prohibitions of law.*® 

9. Extension of time fixed by decree. — See Section 148. 

10, Setting aside execution sales. — Courts have, apart from 0. 21 R. 92, 
inherent power to set aside or refuse to confirm an execution sale in cases not provided 
for by 0. 21 Rules 89 to 91,*^ but not in cases covered by those provisions.** 

11. As to other instances, see the undermentioned cases.** 


strictly called injunction orders — Recourse to 
provisions of S. 151 is not necessary.) 

(*38) AIR 1988 All 484 (434) : I L R (1988) All 
650. (A Court in the United Provinces is not 
competent under S. 151, G.P.G., to issue a stay 
order to a Court in another province.) 

49. (*18) AIR 1918 Oudh 406 (406). 

50. (*85) AIR 1935 Lah 555 (557). (Where 
in an appeal there is no lacuna in the evidence 
as it stands on the record, the Judge cannot 
summon additional evidence in the appellate 
stage.)] 

51. (*24) AIR 1924 Mad 778 (778). 

(*38) AIR 1933 Mad 399 (400, 401). (Sale held in 
contravention of express order of Court set aside 
under S. 151.) 

(’ll) 9 Ind Gas 452 (452) (Low Bur). (Sale under 
satisfied dccree—Mistake of Court.) 

(*25) AIR 1925 Oudh 128 (129) : 27 Oudh Cas 89. 
(Parties coming to an arrangement before con- 
firmation of the auction sale.) 

(*28) AIR 1923 Mad 685 (686, 638): 46 Mad 588. 
(If Court has been misled in granting leave to 
bid and in fixing upset price.) 

(’22) AIR 1922 Pat 511 (514): 1 Pat 285. (Decree- 
holder permitted to bid on conditions — Failure 
to fulfil conditions.) 

(*16) AIR 1915 Oudh 140 (142). (To set aside 
order confirming a sale in favour of a person 
other than the bidder.) 

(’30) AIR 1930 Lah 793 (794). (Stay pending 
appeal regarding a compromise and adjustment 
of decree.) 

(’26) AIR 1926 Nag 17 (18): 24 Nag LB 48. (0. 21, 
Rr. 89 to 91 applying No power to refuse to 
confirm sale.) 

(’93) 20 Cal 8 (11) : 19 Ind App 154 (P 0). (Case 
under the old Code — Old S^tion corresponding 
to 0. 21 R. 90 did not provide for setting aside 
sale for fraud — Such sale can be set aside in 
appropriate proceedings.) 

(’87) AIR 1987 Lah 72 (72). (Minor auction-pur- 
chaser subsequently applying to set aside sale 
on ground of minority — Court can set aside sale 
as confirmation will give rise to complications.) 

('38) AIR 1988 Lah 283 (284). - (Sale in execution 
of mortgage decree without protecting prior 
^mortgagee's rights can be set aside.) 


[See (*28) AIR 1928 Nag 265 (272): 24 Nag L R 
127 (FB). (Do— 'Decroo-holdor-purchaser.y 
(*19) AIR 1919 Bom 175 (176): 43 Bom 235. 
(Court sale under an ex parte decree subse- 
quently reversed.) 

(*16) AIR 1916 Cal 710 (711). (Do.) 

(*39) AIR 1939 Cal 161 (162). (Third party 
seeking to set aside sale on ground that on 
account of conduct of another third party he waa 
misled and prevented from attending and bidd* 
ingat sale — No inherent power to set aside sale: 
AIR 1928 Mad 685, Distinguished ; AIR 1931 
PC 33 and AIR 1933 Lah 99, Relied on.)] 

[But see (*32) AIR 1932 All 403 (404). (No in- 
herent jurisdiction outside 0. 21 Rr. 89 to 91.)] 

52. (’32) AIR 1932 Lah 238 (239). 

[See also (’80) AIR 1980 Lah 789 (791).] 

53. (*26) AIR 1926 Pat 27 (28) : 4 Pat 704. (No 
power if review could not be granted.) 

(’83) AIR 1938 Mad 321 (821, 322). (After dis- 
posal of appeal no power to recover deficit court- 

(’33)^ AIR 1933 Mad 691 (693): 56 Mad 989. 
(S^uiity bond to Court for loss by temporary 
injunction enforceable in execution under S. 151 
since no other remedy is open.) 

(*24) AIR 1924 Oudh 413 (414). (Court can reject 
plaint on grounds other than in 0. 7 R. 11.) 

(’28) AIR 1928 All 494 (496) : 50 All 748. (Court 
can record or refuse to record a compromise 
apart from 0. 28 B. 8.) 

(’30) AIR 1930 Pat 395 (899) : 9 Pat 814. (Post- 
poning passing of decree after recording compro- 
mise under O. 28 R. 8.) 

(’29) AIR 1929 Mad 121(131, 132). (Interlocutory 
judgment not falling strictly under 0. 14 R. 2.) 

(’12) 16 Ind Cas 250 (252) : 85 Mad 607 : 39 Ind 
App 218 (P C). (Framing vital issues at any 
stage— Compare 0. 14 B. 5.) 

(’27) AIR 1927 Lah 187 (187). (Revocation of 
appointment of arbitrator even before award — 
Compare Sch. II Para. 15.) 

(’29) AIR 1929 All 748 (744, 745): 51 All 1010 (Do.> 

(’25) AIR 1925 Pat 720 (728). (Do). 

(’25) AIR 1925 Cal 102 (104). (To allow a set- 
ofi not coming under 0. 21 R. 18.) 

(1841) 1 Cr and Ph 161, Rawson v. Samuel. (Set- 
off independent of 0. P* Code.) 
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In exerdmng inherent powers in oases not provided for, the Ooorts may apply 


(>86) AIR 1925 Mad 42 (48) : 48 Mad 494. (To 
grant time to surety before actual arrest of judg- 
ment*debtor^Oompaie 0. 21 B. 40.) 

(*07) 84 Gal 860 (862). (To order costs on dis- 
missal of application for leave to appeal to Privy 
Council.) 

<’26) AIR 1925 All 280 (282) : 47 All 688a (Strik- 
ing off defence for default in payment of adjourn- 
ment costs before date fixed.) 

(’29) AIR 1929 All 128 (124). (To set aside an 
order striking off objection of judgment>debtor 
for default.) 

(’88) AIR 1938 Nag 176 (176) : 29 Nag L R 176 
(Do). 

’82) AIR 1982 Gal 669 (670). (Do.) 

’87) AIR 1987 Gal 199 (201): I L R (1987) 2 Gal 
48. (S. 51 of the Code contemplates sale with- 
out attachment and so even if a share of debt 
he not attachable under 0. 21 B. 46 or under 
any other rule proscribed, a Court can pass pro- 
hibitory orders similar to one under 0. 21 R. 46 
under its inherent powers for the ends of justice.) 
t’86) AIR 1986 All 97 (101) : 58 All 688. (Court 
has inherent power to amend scheme passed 
under S. 92.) 

(’88) AIR 1988 All 49 (49). (Court has inherent 
jurisdiction to set aside its own order passed 
under a misunderstanding of the case and signed 
inadvertently— Court can re-hear the case.) 

(’86) AIR 1986 All 281 (282). (Two out of three 
arbitrators related to one of parties— Court has 
inherent power to supersede reference.) 

(’86) AIR 1986 Pat 606 (608). (Adjustment of 
dethee effected by next friend of minor decree- 
holder, during execution proceedings, without 
aanction of Court sought to be set adde — S. 47 
bars fresh suit— Proper remedy is by applica- 
tion for review or by invoking inherent juris- 
diction of Court.) 

(’88) AIR 1988 Cal 287 (290): I L R (1988) 1 Cal 
68. (Plaintiff in interpleader suit can apply on 
completion of pleadings that he should be 
removed from proceedings — Court can grant 
such relief under S. 161.) 

(’88) AIR 1988 Bom 610 (612) : ILR (1988) Bom 
748. (High Court has inherent power to order 
security for costs from applicant for revision.) 
(’86) AIR 1936 Cal 842 (848). (Inherent power 
to treat suit as application.) 

(’86) AIR 1986 Cal 761 (762) : I L R (1987) 1 Cal 
678. (Decree in suit for partition making no 
provision for maintenance of some members of 
tsmily — Appeal directed to question of main- 
tenance only — Certified copy of portion of decree 
relating to allotment of property need not be 
filed — Appeal filed without such copy is in pro- 
per form— Court can also admit appeal as being 
In proper form in exercise of its inherent powers!) 
(’86) AIR 1986 Cal 409 (412) : I L R (1987) 1 Gal 
67. (Executing Court can entertain and give 
effect to a claim to set-off even in case wmch 
does not come strictly under 0. 21 B. 19, C, F. 
Code.) 

(’86) AIR 1986 Cal 281 (284) : 62 Cal 228. (On 


prematura threat from Bench, pleader agraeing 
to settlement of case— Counsel held intimidated 
and Court had inherent power to set aside 
settlement.) 

(’36) AIR 1985 Lah 966 (957). (Executive order 
of interlocutory nature— Government not made 
party — Order held ravisable under inherent 
powers read with S. 107, Government of India 
Act of 1915.) 

(’89) AIR 1989 Lah 880 (882). (P attaching pro- 
perty of K in execution of decree against £— Af 
sub^uently purchasing that property at auc- 
tion sale in another execution proceedings 
against K contending that property is not 
liable to sale in execution of P’s decree— Appli- 
cation purporting to be under 0. 21 R. 68 — 
Execution Court held could inquire into title 
of M under S. 161 even if S. 47 did not apply, 
to prevent unnecessary complications which 
would otherwise result from a second sale.) 

(’86) AIR 1986 Mad 849 (860). (Court has inherent 
power to revoke reference, if arbitration is grossly 
irregular and defective.) 

(’88) AIR 1988 Oudh 229 (231): 8 Luck 496. 
(Preliminary decree passed — Judgment-debtors* 
failure to pay — Application for final decree — 
Dismissal under 0. 9 R. 8 — Legality of — 
— Application to set aside order — Inherent 
power of Court — Relief can be granted though 
applicant be negligent.) 

(’87) AIR 1987 Oudh 106 (107) : 12 Luck 739. 
(Collector passing order under S. 6, U. P. Encum- 
bered Estates Act— Civil Court not staying exe- 
cution proceedings but passing decree subsequent 
to Collector’s order — Decree "Md could be set 
aside under S. 161.) 

(’86) AIR 1985 Pat 489 (444) : 14 Pat 866. 
(Where a Court passes a decree on the basis of a 
compromise without a formal order for record- 
ing the compromise, the decree is irregularly 
passed and such a decree can be set aside on 
an application under S. 161.) 

(’89) AIR 1989 All 462 (464) : 1989 All L Jour 
886 (887). (Though a plaint is rejected under 
0. 7 B. 18 a Judge has jurisdiction under 
S. 161, G. P. Code, to restore the suit.) 

(’86) AIR 1986 All 985(986). (Deficiency of court- 
fees ordered to be made good — Court rejecting 
plaint under 0. 7 R. 11 — Plaintiff filing resto- 
ration application after making good deficient 
court-fee — Court can treat such application as 
fresh plaint under 0. 7 R. 18 and can allow 
court-fee paid on rejected plaint to be counted 
towards court-fee on fresh plaint under Ss. 149 
and 161, 0. P. Code.) 

(’86) AIR 1986 Pat 98 (94): 16 Pat 61. (Mortgage 
suit — Application for final decree beyond time 
—Similar previous application made in time 
dismissed for failure to comply with some steps 
concerning service of notice on judgment- 
debtors —Though application was beyond time 
Court held could restore previous application 
for ends of Justice.) 
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cucdoQOUS provisions of the Code nearest in point to the oircumstanoes before it.®* 

8t Court oannot OTorride general principles of laWt — No inherent power 
can be exercised so as to conflict with sound general principles of law.' Thus, a Court 
has no inherent power to recall an order previously made by it, or entertain an 
application raising questions which had already been hoard and finally decided by it, 
and which are consequently barred by the general principles of res judicata? Similarly 
it cannot under its inherent powers deal with matters over which it has no jurisdiction^ 
though it has always jurisdiction to determine whether it has jurisdiction? The 


54. (’21) AIR 1921 Mad 699 (605) : 44 Mad 919 
(FB). (For example assignee of portion of decree 
comes under 0. 21 Rr. 15 and 16.) 

t’lO) 6 Ind Gas 386 (887) (Gal). (Execution 
against Gommissioner for recovery of excess 
fees.) 

(’24) AIR 1924 All 122 (128). (Execution in 

favour of Gommissioner.) 

(’29) AIR 1929 All 211 (212). (Execution of orders 
not provided for.) 

(’07) 34 Gal 860(862). (Do.) 

(’18) AIR 1918 Gal 133 (134). (Do.) 

•(’26) AIR 1926 Mad 1005 (1006). (Enforcement 
of surety bond in execution, on the analogy of 
S. 145.) 

*(’80) 6 Gal 819 (820). (To defend in forma 
pauperis.) 

•(’29) AIR 1929 Mad 828 (829) : 58 Mad 43. (To 
continue suit in /orma pauperis.) 

(’20) AIR 1920 Mad 280 (231). (Appeal to be con- 
tinued in forma pauperis.) 

(’ll) 12 Ind Gas 692 (698) (Mad). (Refund of 
amounts deposited as security.) 

(’10) 6 Ind Gas 120 (120, 121) (Cal). (Resistance 
outside 0. 21 Rr. 97 to 99.) 

•(’28) AIR 1928 Pat 187 (188). (Directing success- 
ful respondent to furnish security for restitu- 
tion.) 

f 32) AIR 1932 Sind 33 (34): 26 Sind L R 21 
(Security for costs—Gase outside 0. 25.) 

(’93) 15 All 84 (95) (FB). (Dismissal of execution 
petition for ddault.) 

•(’96) 20 Bom 641 (642). (Do.) 

•(’31) AIR 1931 Mad 803 (806,312). (Applicability 
of 0. 22 Rr. 2 and 8 to execution applications.) 

(’38) AIR 1988 Bom 510 (512): I LR (1938) Bom 
748. (Rivisional applications under 8. 115, 
C. P. C., or 8. 75 of the Provincial Insolvency 
Act — Under S. 151, G. P. Code, High Court can 
require security for costs from applicant on 
analogy of 0. 25 R. 1 or 0. 41 R. 10.) 

[But sea (’80) AIR 1930 Rang 280 (281): 8 Rang 
428. (No inherent power to grant application 
for review in forma pauperis of order in 

appeal.)] „ _ 

Note 3 

1. (’04) 26 All 407 (427) (FB). 

•CIO) 7 Ind Gas 19 (20) (Gal). 

•(’18) 20 Ind Gas 3 (5) (Lah). .(Superior Court’s 
decision oannot be upset.) 

'(’22) AIR 1922 Gal 1 (1). (No inherent power to 
introduce a new form of procedure.) 

*(’87) AIR 1987 All 18 (19). (Recourse should not 
be had to a general ^tion of the nature of 


S. 151, G. P. Code, for a remedy which docs not 
come under some positive rule of la\v->Court 
auction purchaser not entitled to refund of pur- 
chase money if subs^uently a third party'cbtai ns 
a decree for possession.) 

(’37) AIR 1937 Pat 647 (650) : 16 Pat 729. (Court 
has no power under the Section to give compen- 
sation to a decree-holder, who after purchasing 
property in execution in satisfaction of his decree 
loses part of that property as the result of another 
suit.) 

[See (’38) AIR 1933 All 343 (344). (Held that 
the circumstances of the case did not warrant 
the overriding of 8. 115, by an application of 
the inherent powers of the Court).] 

2. (*27) AIR 1927 Cal 57 (60). 

(’22) AIR 1922 Pat 204 (205). 

(’24) AIR 1924 Gal 830 (831): 51 Gal 715. (Succes- 
sor Judge should not condemn predecessor’s 
order in strong words.) 

(’17) AIR 1917 Lah 306 (307) :1917 Pun Re No. 14. 
(’24) AIR 1924 Mad 489 (489). (No inherent 
power to restore a suit once disposed of.) 

(’35) AIR 1935 Lah 60 (61). 

(’38) AIR 1938 Pat 693 (694). (Order passed by 
Court having jurisdiction to pass it cannot be 
recalled.) 

[See (’88) AIR 1938 Oudh 103 (105). (Where a 
presiding ollicer of a Court has passed an order, 
his successor cannot and should not go behind 
that order and hold that order to be vires.)] 
[See also (’36) AIR 1936 Rang 77 (80) : 13 Rang 
722.] 

[But see (’28) AIR 1928 tah 244 (245). 

(’17) AIR 1917 All 477 (479) : 89 All 8. 

(’80) AIR 1930 All 644 (645, 646) : 52 All 924.] 

3. (’26) AIR 1926 Mad 681 (682). (Order in respect 
of suit not pending before it.) 

(’19) AIR 1919 Pat 240 (241). (No pending suit.) 
(’22) AIR 1922 Bom 444 (445, 446) : 47 Bom 250. 
(Summoning a witness More a private person.) 
(’26) AIR 1926 Lah 284 (284). (Injunction against 
Government Oiheers not subordinate to Court.) 
(’09) 4 Ind Cas 108 (116) : 84 Bom 467. (Caste 
questions.) 

(*18) AIR 1918 Mad 580 (584) : 40 Mad 1069 (FB). 
(No jurisdiction to send decrees to foreign Courts 
for execution — See S. 45, G. P. Code.) 

(’16) AIR 1916 Mad 554 (554). (Consent confers 
no jurisdiction.) 

(’25) AIR 1925 Oudh 142 (142). (No inherent 
power for Judges to find on facts and legal rela- 
tions outside pleadings.) 

4. (’15) AIR 1915 Gal 49 (51). 

(1862) 1862 Marsh 99. 


Seotloalll 
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powi^r of a Court to hear an appeal or to raview a previous judgment Exists only if 
it is given hy statute and therefore v^hen there is no such right given by statute, a 
Court cannot, under its inherent powers, hear an appeal or review its previous order^ 
or transfer a case." [But the Court has always power to rectify its own mistakes and 
where a previous order has been passed under a mistake the Court can rectify such 
mistake. See Note 6 infra.] Similarly, the High Court has no inherent power of 
revision over proceedings in subordinate Courts, because the power of revision is a 
creature of the statute and does not exist if it is not provided for by statute.^ 

it Ends of juatioOt — The inherent powers saved by the Section are to be 
used only to secure the ends of justice or to prevent the abuse of process of the Court.^ 
The following broad rules may be taken as a guide to determine what constitute the 
**ends of justice” : 

( 1) It is in the ends of justice that an injury should be remedied and needless 
expense and inconvenience to parties avoided} Thus, a Court will remedy an obvious 


5. ('19) AIR 1919 Mad 244 (246). (Religiotts En. 
dowments Act^No provision therein for review 
— No inherent power.) 

('83) AIR 1988 Lah 169 (171). 

('26) AIR 1926 All 60 (55) : 48 All 160. 

(*18) AIR 1918 Gal 926 (927) : 46 Gal 619. 

('27) AIR 1927 Gal 920 (921). (Review.) 

('29) 1929 Mad W N 140 (141). (Do). 

('29) AIR 1929 Gal 162 (162). 

('89) AIR 1989 Sind 187 (140) : ILR (1989) Kar 880. 
[See (’81) AIR 1931 Pat 409 (409) (Review).] 
[See aim ('18) AIR 1918 Bom 167 (167) : 42 
Bom 363. (No inherent power lor revision apart 
from S. 116.) 

(’34) AIR 1934 Pat 229 (231) : 18 Pat 165. 
(Review can only be granted on grounds set out 
in O. 47.)] 

[Compare (’27) AIR 1927 Gal 684 (686):54 Gal 406. 
— Dismissal of application for restoration — In* 
herent power to review — Followed in A I R1929 
Gal 17 .)] 

[See however ('29) AIR 1929 Nag 186 (189, 
190).] 

[But tee (’86) AIR 1936 Posh 213 (214). (Order 
fixing court.fees ^ Trial Gourt has inherent 
power to review).] 

6. (’06) 82 Gal 876 (881). 

(’34) AIR 1934 All 677 (679). (8. 161, G. P. Gode 
cannot be invoked so as to treat an appeal filed 
on behalf of one party as the appeal of another, 
simply because it should have been filed on 
behalf of the other and it was the intention of 
the pleader filing it to appeal on behalf of the 
other.) 

[But see (’24) AIR 1924 Lah 806 (810). (In- 
herent power of the High Gourt to transfer). 
(’31) 188 Ind Gas 876 (876) (Lah).] 

7. (’38) AIR 1938 FGl (8). (Gourt by the exercise 
of any inherent powers cannot extend its appel- 
late jurisdiction or increase its revisional autho- 
rity over other Gourts.) 

(’85) AIR 1986 All 699 (600) : 67 All 977 (FB). 
Note 4 

1. (’21) AIR 1921 P 0 80 (84) ; 48 Ind App 76 : 
48 Gal 481 (PO). 


(1908) 1 Gh 471 (479, 487) Norton v. Norton. 
(’83) AIR 1933 Pat 84 (87) : 12 Pat 163. (Annul- 
ment without provision for protecting creditors— 
Insolvency Gourt can pass supplementary order 
under Provincial Insolvency Act (1920), S. 6(1).) 
('09) 4 Ind Gas 696 (696) : 84 Bom 185. 

(’22) AIR 1922 Pal 409 (411) : 1 Pat 149. (Exe* 
cution application — Overstating amount — 
Amendment under S. 161.) 

(’29) AIR 1929 All 421 (428) : 51 All 780. (High 
Gourt refused to be bound by finding in a re- 
mand order even though neither party could 
question it.) 

(’17) AIR 1917 All 474(476): 39 All 147. (Obvious 
miscarriage of justice can be prevented.) 

(’30) AIR 1980 Bom 294 (295) : 65 Bom 868. 
(Interlocutory order by Judge in Ghambers— 
Gorroctod to prevent injustice though review did 
not strictly lie.) 

(’32) AIR 1932 Lah 295 (296). (Lease by judg- 
ment-debtor after sale and l^fore confirmation 
— Prohibitory order issued to lessee in the inte- 
rests of justice.) 

(’88) AIR 1938 Bom 199 (206) (SB). 

(’88) AIR 1988 Rang 241 (241) : 1939 Rang L R 
14. (Ends of justice — Objection that pleader 
engaged by opposite party should not be allowed 
to appear — Objection accepted in lower Gourt— 
Order is in accord with ends of justice.) 

Z. See the cases in footnotes 8 to 16 below. 

(’28) AIR 1923 Bom 419 (419). (Suit for main- 
tenance— Quantum to be fixed in suit itself and 
not to be )eft to be decided in separate suit.) 

(’82) AIR 1982 Lah 296 (296). (Subsequent to 
court sale aud before confirmation the judgment- 
debtor learing the premises sold — Gourt can 
issue prohibitory order against the tenant and 
judgment-debtor under S. 161.) 

(’84) AIR 1984 Pat 688 (686). (Objection to execu* 
tion — Objectors mentioning by mistake that 
they were in possession— Objection upheld but no 
Older as to possession passed— Court should under 
B. 161 restore possesuon to objectors.) 

[See also (’12) 17 Ind Gas 987(988) (Mad). (Suit 
for ejectment by vdndor— Conditional daotee on 
refund of purobMe money oould be passed^ 
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injustioe by refund of oourt-fee levied* or prevent the substance of a compromise from 
being wrecked at the will of an obstinate party* or prevent a counsel from unduly 
harassing and browbeating a witness* or vacate manifestly unjust orders.® It will 
not refuse relief merely because the application therefor is made under a wrong 
Section^ or because there is some technical defect.® It can revive an appeal dismissed 
for want of a subsisting decree (decree having been set aside by the first Court) 


3. (*B0) AIR 1980 All 471 (471) ;; 52 All 646. 

{’82) AIR 1982 Oal 450 (451). 

HS) AIR 1988 Lah 186 (135). 

<’83) AIR 1933 Oudh 170 (170) :: 7 Luck 688. 

’88) AIR 1938 Lah 851 (351). 

’84) AIR 1934 Mad 84 (84, 85) 67 Mad 542. 
’34) AIR 1934 Gal 615 (616). (Appeal rejected as 
time-barred— Mistake of legal adviser and not of 
party — Fit for certidcate for refund of court- fees.) 
<’18) AIR 1918 Pat 496 (496) . 8 Pat L Jour 452. 
(’28) AIR 1928 Pat 600 (COO). (Ocrtiacate for 
renewal or refund.) 

(’29) AIR 1929 Rang 158 (160) : 7 Rang 88. 

(’28) AIR 1928 Pat 35 (36) : 6 Pat 599. 

(’28) 107 Ind Gas 825 (825) (Pat). 

(’32) AIR 1932 Lah 219 (220). (Remand under 
8. 151— Refund of court-feo ordered.) 

(’82) AIR 1982 Mad 438 (439) : 55 Mad 641. 

(’70) 14 Suth W R 47 (47). (FiXeess stamps by 
overvaluation of appeal refunded.) 

(’86) AIR 1986 Gal 347 (348). (Suit for enhance- 
ment of rent under 8. 7, Bengal Tenancy Act — 
Excess court-fee paid was directed to be refunded) 
(’86) AIR 1986 Lah 801 (804). (Whore a person 
pays court- fees into the Gourt at the time of 
presenting an appeal which does not lie and 
appeal is converted into revision, court-fees can 
be refunded to the party — AIR 1933 Lah 361, 
Relied on.) 

(’89) AIR 1939 Lah 257 (258). (The Gourt has 
inherent jurisdiction to order a refund of court- 
fee oven in cases which do not fall within 88.13, 
14 and 15, Gourt-fees Act — A IB 1933 Oudh 170, 
Relied on— Whore there has been no real trial of 
the main issues involved in the case in both the 
Gourts below, the appellant is entitled to a 
refund of court-fee paid by him in the lower 
Appellate Gourt on the memorandum of appeal.) 
(’36) AIR 1936 Gal 347 (348) : 89 Gal W N 1074 
(1076). 

[See (’84) AIR 1934 Mad 648 (644). (Remand 
purporting to be under 8. 151 but really such 
as to fall under 0. 41 R. 28 — Appellant is 
entitled to refund of court -fee.) 

(’86) AIR 1986 Rang 208 (210) : 14 Bang 173 
(F B). (Where a court-fee of a larger amount 
than that exigible under the Gourt-fees Act has 
been paid, the Gourt has inherent jurisdiction 
to order that the excess court-fee be refunded 
ex deibito justitim. But where a specific court- 
fee exigible under the Gourt-fees Act has duly 
been paid, Gourt has no inherent power, except 
in cases eneoifically provided for by Gourt-fees 
Act to order that the court- fee ehargeablo and 
paid shall be refunded to a litigant. Hence 
where an oeder of remand passed by the Gourt 
does not flome within 8. 18 of the Gourt-fees 
Act but is one purported to have been passed 


under its inherent powers, the Gourt has no 
jurisdiction either under the Gourt-fees Act or 
in the exercise of its inherent powers to refund 
the court-fee paid by the appellant— A I R 1926 
Rang 129, Overruled.)] 

[See also (’87) AIR 1937 Gal 86 (88) : I L R 
(1987) 1 Gal 624. (Gourt has inherent jurisdiction 
to grant refund of custody fees lying unjpent.) 
[But see (’34) AIR 1934 Mad 400 (410). (No 
power to direct refund of poundage.) 

(’35) AIR 1935 Pesh 8 (10). (No power to order 
refund of court-fee in cases in which it is not 
. allowed under Gourt-fees Act— Remand of case 
under S. 151 — Refund of court-fee cannot be 
ordered.)] 

(’35) AIR 1935 Gal 707 (709). (Legally stipulated 
fees paid — Gourt cannot by ordering refund 
under inherent power exempt litigant from 
statutory obligation.)] 

4 . (’23) AIR 1923 All 460 (462). (Gommissioner 
appointed by consent -—His refusal to act— Ap- 
pointment of another without party’s consent.) 

5. (’17) AIR 1917 Pat 437 (440). 

6. (*22) AIR 1922 Bom 385 (885) : 47 Bom 104. 
(Ordering pauper to pay Rs. 500 as costs of 
amendment.) 

(’84) AIR 1934 Lah 156 (157) : 15 Lah 80. (Pan- 
chayat Gourt acting contrary to express prohibi- 
tion in the statute— Interference by High Gourt 
under 8. 151.) 

[See also (’25) AIR 1925 Oudh 461 (461) : 28 
Oudh Gas 823. (Sub-Judge directing plaintiff 
to go to Munsif — Munsif directing again to 
Sub- Judge— High Court interfered.)] 

7 . (’09) 1 Ind Gas 677 (682) (Oal). 

(’32) AIR 1932 Mad 223 (224). 

(’24) AIR 1924 Cal 90 (91). 

(’04) 81 Cal 737 (741). 

(’18) AIR 1918 Pat 668 (671, 672). (Revision can 
be converted into appeal and vice versa provided 
the laws of limitation and court- fees are com- 
plied with.) 

(’15) AIR 1915 Gal 268 (271). (Revision treated 
as appeal.) 

(’28) AIR 1928 Pat 197 (198). (Appeal treated as 
revision.) 

’ll) 10 Ind Gas 211 (212) : 5 Sind L R 61. (Do.) 
’25) AIR 1925 Rang 192 (192) : 2 Rang 069. 
(Review treated as an application under 0. 9 R. 18 ) 
(’21) AIR 1921 All 321 (322). (Gourts are not dis- 
ciplinary bodies to punish parties for inapt 
procedure.) 

8 . (’25) AIR 1926 Rang 188 (189). (Erroneously 
. filing a different decree with appeal— Substitu- 
tion of correct one allowed.) 

(’22) AIR 1922 Nag 125 (125) : 6 Nag L R 265. 
- (Presentation of plaint to proper Court without 
fresh vakalaWTime may be granted for vakalat.) 


SeotlonlM 
Mote 4 



IMHBBENT fOWBBB 07 OOUBl 


lfll4 


ilBtloliiai’ when that decree is subsequently restored.* It can also, according to the Allahab^ 
Hcrtiirl High Court, restore a suit, the decree in which has been set aside in a separate 
suit on the ground that the minor defendant was not properly represented.^* In 
order to avoid multiplicity of proceedings and needless expenses and inconvenience, 
it can re-hear a matter before final orders are passed in it^^ and' consolidate suits,^* 
appeals^* or other proceedings^* and can take notice of subsequent events^* or of 


(’82) AIR 1982 Pat 8 (5). (Omission of name of 
vakil in vakalatnama— Defect condoned.) 

(’27) AIR 1927 P C 264 (266) (P G). (Dismissal of 
appeal for technical defect in security bond 
under 0. 41 R. 10, without giving opportunity 
for rectification— Dismissal revcri^.) 

(’22) AIR 1922 Pat 868 (869). 

(’27) AIR 1927 Oudh 465 (456) : 2 Luck 781. 
(Fundamental defect undetected and not raised 
in grounds of appeal.) 

(’18) 20 Ind Gas 294 (294) (Gal). (High Gourt can 
consider an admitted document though not 
printed.) 

(’82) AIR 1982 Lah 267 (268). (An unregistered 
document becoming inadmissible, because of a 
Privy Gouncil ruling— Gourt ought.to receive the 
document on^registration notwithstanding prior 
order of rejection.) 

[See (’fi5) AIR'1985 AU 891 (894).] 

[But SM (’liyil Ind Gas 77 (78) : 5 Sind L R 
• 68. (Application cannot be construed as some- 

thing esMntially different from what it is.)] 

9. (’80) AIR 1980 All 100 (100). 

(’20) AIR 1920 Gal 899.(400). (Appeal left undeci- 
ded on parties agreeing to settle matter in dis- 
pute by sepafate suit— Separate suit not tenable 
— Appellate Gourt has power to restore appeal 
and*determine the question.) 

10. (’17) AIR 1917 All 477 (479) : 89 All 8. (Fol- 
lowed in 1928 Mad W N 275.) 

(’80) AIR 1980 AU 644 (646, 646) : 52 All 924. 
[See also (’81) AIR 1981 Gal 168 (169). (Gase of 
a lunatic defendant.) 

(’87) AIR 1987 AU 652 (666).] 

11. (’10) 87 Gal 269 (262). 

(’18) AIR 1918 Gal 178(176). 

(’29) AIR 1929 AU 408 (404). (AUahahad High 
Gourt Rules, Ghap. VII R. 8, non-compliance, 
irregularity merely— No rehearing.) 

(1887-41) 2 Moo Ind App 181 (216) (P G). (Re- 
hearing of an appeal before the Privy GouncU.) 
(*82) AIR 1982 All 666 (667). (There is no rule of 
law except B. 161, G. P. Gode which can autho- 
rise a Gourt to revise its own order superseding 
a reference to arbitration.) 

[i8ee also (’88) AIR 1988 Lah 266 (266, 267). 

12. (.’71) 16 Buth W R 110 (111). 

(’84) 10 Oal 68 (60). 

(’96) 22 Oal 611(617). 

(’ll) 11 Ind Gas 161 (168) (Gal). 

(’12) 15 Ind Gas 897 (898) (Oal). 

(l841) 1 Or. de Ph. 161 (181, 182), Rawson v. 
Samuel. ' 

-(’17^ AIR 1917 All 886 (887). (Even without the 
consent of parties.) 

(’22) AIR 1922 Pat 666 (666) : 1 Fat 669. (Do.) 
(’16) AIR 1916 Bom 146 (148):.89 Bom 604 (PB). 
..(^wefer. High Court has no jurisdiction for 


consolidation of suits pending before a District 
Gourt.) 

(’87) AIR 1987 Nag 182(188) :ILR(1987)Nag 6. 
(Oonsolidation is the exception and not the 
rule, and Gourts should be slow to presume its 
existence when there is no express order to that 
effect, especially as the Gode does not allow con- 
solidation in express terms.) 

(’89) AIR 1989 Pat 80 (81). (In deciding whether 
two suits should be consolidated or not, the 
whole question is whether or not in the long 
run, it will be expeditious and advantageous to 
all concerned to have the two suits tried together 
as analogous cases.) 

[Bm also (’24) AIR 1924 Nag 196 (198).] 

13. (’18) AIR 1918 Mad 868 (369). 

(’28) AIR 1928 Mad 468 (468). 

(’28 AIR 1923 All 490 (491) : 46 AU 606 (FB). 
(Two cross-appeals — One final decree.) 

(’26) AIR 1925 Pat 766 (769) : 4 Pat 448. (Order 
of consolidation must be express.) 

(’18) AIR 1918 Pat 196 (197) : 8 Pat L Jour 446. 
(Oonsolidation by High Gourt of Privy Gouncil 
appeals— Gompare 0. 46 R. 4.) 

[Ses (’80) AIR 1980 Mad 876 (379, 881): 58 Mad 
Mad 248 (FB). (Overruling AIR 1928 Mad 463 
on the question of number of vakalats to be 
filed in consolidated appeals.) 

(’86) AIR 1986 All 882 (888) : 1 L R (1987) All 
105. (Ordinarily inherent powers exist as re- 
gards matter relating exclusively to the pro- 
ceedings in Gourt which exercises such powers. 
The High Gourt has no inherent power to pass 
orders under 0. 46 R. 4 directing consolidation 
of appeals pending before their Lordships of 
the Privy Gouncil, when there is no specific 
provision to that effect in 0. 46 R. 4, and, 
when 0. 46 R. 4 is confined to particular cases 
—AIR 1918 Pat 196, Not followed).] 

14. (’18) AIR 1918 Pat 416(416). (Application to 
set aside ex parte decree — Another to set aside 
sale thereunder— Fraud— Joint trial.) 

[Bee (’80) AIR 1980 Mad 881 (882): 63 Mad 262 
(F B). (Several revisions against common res- 
pondent cannot be consolidated for purposes of 
vakalat and process fee.)] 

15. (’17) AIR 1917 Oal 716 (719) : 44 Oal 47. 
(Taking notice of events subsequent to date of 
suit to do complete justice.) 

(’12) 18 Ind Oas 877 (881) (Gal). (Do.) 

(’16) AIR 1916 Gal 108 (104). (Do.) 

(’17) AIR 1917 Oal 822 (822). (Do. i 
(’21) AIR 1921 Oal 792 (796). (Do. 

(’26 AIR 1926 jOal 661 664). (Do. i 
(’28) AIR 1928 Lah 24 (26). (Do.) 

(’26) AIR 1926 Nag 104 (107). (Do.) 

(’24) AIR 1924 Nag 188 (l89). (Do.) 

(’24) AIR 1924 Nag 204 (207). (Do.) 
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QQMtURis which out at tho root of the subject-matter in controversy,^^ Where, owing 
to accident or other cause, the records of the Court are lost or ^re destroyed, it can 
reconstruct the records from its meniory^^ or on evidence and affidavit.^® Where, by 
mistake a party is allowed to withdraw money from Court, it may be ordered to be 
refundecL^® See also the undermentioned cases.®® 

(2) Where a party has another remedy open and will not adopt or negligently 
fails to pursue it, it will not he in the ends of iustice, as a general rule^ to grant 
him relief under the Court's inherent powers^^ except in exceptional and peculiar 


(’24) AIR 1924 Nag 844 (345). (Do.) 

(’26) AIR 1926 Oudh 82 (82). (Do.) 

(’28) AIR 1923 Lah 590 (591). (Cause of action 
arising subsequent to suit.) 

(’81) AIR 1981 Bom 280 (282). (Appellate Court 
can vary decree on grounds subsequently arising.) 
(’82) AIR 1982 Lah 295 (296). (When subsequent 
to court sale but before confirmation, judgment- 
debtor leased his premises, the Court has inher- 
ent jurisdiction to issue prohibitory order on 
tenant from paying rent.) 

(’29) AIR 1929 Lah 409 (415). 

See however the following eases holding to the 
contrary : 

(’24) AIR 1924 Pat 488 (438) : 8 Pat 224. 

(’18) 46 Ind Cas 794 (796) (Nag). 

(’10) 8 Ind Cas 576 (577) (Lah). 

(*22) AIR 1922 Lah 487 (489). 

(’26) AIR 1926 Mad 594 (597). 

(*22 AIR 1922 All 526 (526). 

(’32) AIR 1932 Oudh 244 (246) : 8 Luck 87. 

(’27) AIR 1927 Oudh 455 (456) : 2 Luck 781. 
(Point of appeal being premature.) 

(’27) AIR 1927 Mad 143 (144). (High Court re- 
quiring proof of attestation of mortgage bond 
though execution admitted by defendant.) 

16. (’12) 85 Mad 607 (612): 89 Ind App 218 (PC). 
(Question of attestation.) 

17. (’15) AIR 1915 Mad 1088 (1039) : 21 Ind Cas 
467 (468) : 88 Mad 498. 

(’15) AIR 1915 Mad 407 (412). 

18. (’28) AIR 1928 Mad 647 (648) : 46 Mad 679 
(FB). 

19. (’88) AIR 1938 Lah 850 (851). 

(’84) AIR 1984 Lah 142 (148). (Money wrong- 
fully paid contrary to 0. 21 R. 58 — Refund under 
Section 151.) 

20. (’35) AIR 1985 All 868,(871) : 58 All 249. 
(Officer acting judicially has; inherent power to 
correct his orders if hois satisfied that it is neces- 
sary for ends of justice— Collector acting under 
S. 68, 0. P. Code, has inherent power to cancel 
his o^er on valid grounds— Such inherent power 
does not depend on continuance of procedings 
in coarse of which order is made.) 

(’87) AIR 1987 Mad 563 (565). (Court is entitled 
under S. 151 to do justice by giving effect to 
agreement entered into between parties as to the 
manner o| the disposal of the suit and for this 
purpose can ttanspose a defendant as a plaintiff 
although the case is not covered by 0, 1 R 10.) 
(*85) AIR 1985 Mad 105 (106). (Suit for partition 
on behalf of minors— Order for their mainten- 
ance can be passed in suit on petition for same 


under S. 151.) 

(’82) AIR 1932 Lah 120 (121). (Where an order 
is passed behind the back of a party the Court 
is justified in setting it aside on the true state 
of affairs being brought to its notice.) 

(’88) AIR 1938 Mad 860(868) : I L R (1988) Mad 
744 (FB). (Money realized by execution sale of 
attached property — Application for payment by 
Crown towards arrears of income-tax due by 
judgment-debtor — Court can order payment — 
Separate suit by Crown not necessary.) 

(’88) AIR 1988 Cal 791 (792). (If an application 
is filed before a Court which has no jurisdiction 
to receive it, such Court, under pro^r circum- 
stances, will be fully competent to return the 
application in exercise of its inherent pbwev 
under S. 151.) * ' 

21. (’24) AIR 1924 All 446 (447) : 46 All 144w 
(’88) AIR 1938 Lah 73 (75). ' 

(’34) AIR 1934 All 442.(444). S 

(’26) AIR 1926 Bom 139 (140).»rAppeal ^t filed 
— No inherent power to be exercis^.) ^ 

(’33) AIR 1933 Lah 592 (592). 

(’88) AIR 1933 Lah 671 (675) : 14 Lah 779. 

(’88) AIB 1938 ^at 183 (133, 184)! 

(’26) AIB 1925 Lah 331 (821). 

(’84) AIR 1934 All 624 (626). ' * 

(’84) AIB 1934 Oal 628 (624). (Appeal or review 
open.) 

(’83) AIB 1988 Mad 486 (488). 

(’88) AIB 1988 All 882 (384) : 66 All 648. 

’16) AIR 1916 Mad 892 (895). 

’18) AIB 1918 Nag 198 (194). (Order undet 0.41. 
B. 23, cannot be' reconsidered in a sobsequent 
appeal Irom the decision on remand.) 

(’20) AIB 1920 Nag 23 (24). 

’97) AIB 1927 Nag 197 (198). 

’37) AIR 1927 Nag 262 (264). 

(’24) AIB 1924 Bang 274 (276). 

(’16) 82 Ind Gas 967 (968). (Oonrt of the Board 
of Revenue, Madras.) 

(’28) AIB 1928 Lah 772 (778). 
i’27) AIR 1997 Oal 168 (169). 

(’27) AIR 1937 Mad 692 (693). 

(’80) AIB 1980 Lab 72 (74). (Declaratory suits— 
(Mesne profits under 8. 161 oannptbe awarded.^ 
(’37) AIB 1927 Nag 212 (212, 218) : 28 Nag L B 
79. (Remedy by suit available— 'No ftiiet under 
8.161). 

(’27) AIB 1927 Nag 96 (96). (Bx parte decree — 
Remedy under 8. 26, 8mall Cause Courts Act- 
not resorted to.) . — 

(’35) AIB 1926 Mad 886 (887). (No appeal filed— 
Review petition dlsmls^.) 
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firtamBtanoeB.** Tbos, Brh«re an applioatiob under 0. 21 Br.97 and 100' i« dinnilBeitf 


(*$9) AIB 1999 Oal 470(479) : S70allS4. (Bemedy 
by suit open.) 

(>94) AIB 1994 Lab 70 (70, 71). (Do.) 

099) AIB 1999 Mad 767 (768) : 59 Mad 899 
(FB). (Do.) 

(’19) AIB 1919 Mad 949 (949). {Ex ^rtt decree 
eet aside— High Court cannot set aside the deei. 
sion under S. 161.) 

(’94) AIB 1994 Nag 896 (896). (Do.) 

(’99) AIB 1929 Nag 111 (111). 

(’24) AIB 1924 Bang 274 (276)- 
(’16 AIB 1916 Oal 328 (824). 

(’98) AIB 1998 All 608 (60S). (Mistake of Judge 
—Review, proper remedy, not 8. 161.) 

’29) AIB 1929 Mad 404 (406, 407). (Review open.) 
’2l) AIR 1921 Upp Bur 6 (7) : 4 Upp Bur Rul 1. 
(Mortgage suit — Judgment and decree silent 
about interest for certain period — No amend- 
ment under 8. 151— Only review.) 

(’26) AIR 1926 Bom 189 (140). (Failure to avail 
oneself of a right of appeal.) 

(’26) AIB 1926 Lah 144 (144). (Where revidon 
lies, 8. 161 does not apply.) 

(’24) AIR 1924 Fat 186 (138). (Remedy of appeal 
or review open.) 

’16) AIB 1916 8ind 70 (70) : 9 8ind L B 182. 
’09) 4 Ind Cas 696 (596) : 84 Bom 186. (Bzecu- 
tion open.) 

<*27) AIR 1927 Bom (80) : 61 Bom 26. (Appli- 
cation under 8. 23 (8), 0. F. 0.) 

<15) AIR 1916 Mad 892 (896). (Other remedy not 
availed of.) ^ 

<’82) AIR 1982 Oudh 220 (222). (Execution peti- 
tion disihisBed — No appeal filed — Not to be 
restored under this Section.) 

{*23) AIR 1928 Bom 386 (386). (No restoration of 
application to set aside dismissal for default.) 
<’33) AIR 198^8 Sind 29 (31) ; 26 Sind L R 396. 
(Consent decree in a partnership suit — No 
inherent po^er to vacate it for non- registration 
of agreement of partnership — Suit is the only 
remedy for fraud.) 

<*24) AIR 1924 All 898 (899) : 46 All 246. (Do.) 
{’89) AIR 1989 Gal 849 (850). (AppUcant not 
applying for restitution vrithin the prescribed 
period of limitation.) 

<’89) AIR 1989 All 497 (497) : 1939 All L Jour 
898 (400). (Order of executing Court permitting 
sale of materials of house only — Decree-holder 
acquiescing in order and allovring other remedies 
to be barr^ by time— Application by him under 
B. 161 to set aside sale not competent.) 

<’88) AIR 1988 Pat 447 (460). 

<’88) AIR 1988 Pesh 16 (17). (Leave granted 
under B. 20 (b) without notice to opposite party 
— Objections against such leave cannot be heard 
under B. 151 , as opposite party could resort to 
B. 28.) 

(’88) AIR 1988 Rang 483 (485). (Where a party 
has not applied under 0. 21 Rr. 89, 90 or 91 it 
n not'open to him to seek the inherent power of 
the Court to set aside the sale.) 

(’86) AIR 1986 Pat 68 (68). (Appellate Court 
should not without sufficient cause order retrial 
where it can effectively deal with matter under 


0 . 41 R. 25.) 

(’ 8 S> AIR 1988 Pat 682 ( 688 ). 

(’84) AIR 1984 Pat 682 ( 682)4 (8. 161, 0. P 4 Q., U 
a Section to be resorted to only when no other 
Section of the Code is available. Thus a matter 
of compromise should be ooiuddeted under 0 . 28 
R. 8 and not under B. 161.) 

(’86) 88 Pun L R 878 (874). (Another remedy by 
suit.) 

(’84) AIR 1984 Cal 628(624). (Rejection of plaint 
—Aggrieved party can apply under 0. 47 R. 1 
or file appeal— When he does not do either, he 
cannot seek relief under S. 151.) 

(’88) AIB 1988 Bom 610 (512) : I L R (1988) 
Bom 748. 

(’87) AIR 1987 Bom 178 (176). 

(’89) AIR 1989 All 66 (69) : I L R (1989) All 108. 
(Where the relief claimed is not really restitution 
and can appropriately be claimed in a suit, 
recourse cannot be had to the inherent powers 
of the Court under S. 161.) 

(’89) AIR 1989 All 25 (27). (Party neglecting to 
avail himself of right of appeal or revision against 
decree or order— He cannot subsequently invite 
Court to exercise its jurisdiction under S. 151.) 

(’85) AIR 1985 Pesh 151 (162). 

(’85) AIR 1985 Cal 886 (387) : 62 Cal 61. (Suit 
filed when claim is about to be barred— Rejec- 
tion of plaint — No appeal filed from order — 
Court cannot use inherent power to set aside 
order.) 

(’89) 69 Cal L Jour 688 (587). (Remedy of party 
impeaching consent decree on the ground of 
fraud is to institute a regular suit and not to 
invoke inherent powers of Court.) 

(’87) AIR 1937 Cal 425(427). (Party not availing 
of remedy of appeal from order — Court cannot 
set aside such order under S. 151.) 

(’88) AIR 1988 Cal 654 (657). (Proper remedy 
under B. 144— Parties should not be allowed to 
invoke S. 151.) 

(’86) 88 Pun L R 881 (882). (Order open to appeal.) 

(’33) AIR 1933 Lah 671 (676) : 14 Lah 779. 

(’87) AIR 1937 Lah 416 (417). (Order of sale in 
contravention of Punjab Land Alienation Act — 
Act itself providing for remedy — Executing 
Court should not resort to inherent jurisdiction 
to set aside sale.) 

(’86) AIR 1986 Lah 672(678). (Application under 
8. 151, C. P. C., is not competent when some 
other provision of C. P. C. is available — D^y 
caused by wrong prosecution of such application 
cannot be condoned under S. 6, Limitation Act.) 

(’88) AIR 1988 Lah 4(6). (Remedy by way of 
appeal from decree open— Inherent jurisdiction 
cannot be invoked). 

[Contra (’27) AIR 1927 Mad 865 (856, 867). 
(Execution application dismissed for default 
cannot be restored under inherent powers.) 

(’26) AIR 1926 Pat 27 (28) : 4 Pat 704.] 

22. (’22) AIR 1922 Mad 198 (198). (Decree against 
eorj^ration with wrong representative — Right 
representative may apply to vacate it-«Separate 
suit hot just.) 

(’88) AIR 1988 Nag 176 (177) : 29 Nag L R 176* 
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to default, the aggrieved party has his remedy by suit under 0. 21 B. 103. The Court 
•cannot, in such* a ease, set aside the order under its inherent powers.^ 

(8) It will not.be in the ends of justice to exercise inherent powers if it would 
interfere with the rights of third parties or cause mischief or injustice}^ 

(4) It will not be in the ends of justice to assist a party guilty of laches in 
tonsequence of which new rights have arisen against himf^ 

8. Other remedy open — Effect. — See Note 4 above. 


/ 6. ^‘Prevent abuse of the process of the Court.” — The term **abuse of 

the process of the Court” has not been defined, and therefore its connotation has to 
be gathered from the instances of such abuse as are recognised to be such by judicial 
decisions. 

An abuse of the process of the Court may be committed by the Court or by a 
party* In a Privy Council case, Debi Bdksh v. Habib Shah,^ the Court of the Deputy 
Commissioner of Oudh had dismissed a suit for default of appearance of the plaintiff 
who was in fact dead at the time the order was made. On an application under 


(’28) AIR 1928 Oudh 478(479). (Dismissal of exe- 
cution application for default Fresh applica- 
tion time-barred — Extenuating circumstances 

— Application for restoration of original appli- 
cation is maintainable.) 

<’21) AIR 1921 Lah 67 (68) : 2 Lah 66. (Do.) 

<’21)AIR 1921 Pat 491 (498, 494). (Personal 
decree against non-mortgagor defendants by mis- 
take of Court, may be rectified though no appeal 
or review preferred.) 

(’21) AIR 1921 Oudh 141 (142) : 24 Oudh Cas 
282. (Order under 0. 9 R. 8, without jurisdic- 
tion — High Court acts under S. 151, other 
remedy notwithstanding.) 

<’80) AIR 1930 All 701 (701). (A wrong or illegal 
order under 0. 11 R. 21, set aside by the same 
Court notwithstanding remedy by way of appeal.) 

(*82) AIR 1932 Bom 271 (272). (An order under 
O. 11 R. 21, was set aside under S. 151, since 
remedy by appeal was costly.) 

<’87) AIR 1937 Sind 101 (103) : 31 Sind L R 32. 
(The fact that a minor has a remedy to have an 
adverse order set aside by a suit does not exclude 
the remedy which the Court possesses under 
S. 151 if the Court thinks that it is essential in 
the interests of justice that this power under 
S. 151 should be exercised.) 

•(*88) AIR 1938 Pat 468 (469). (The fact that the 
claimant could have brought a regular suit for 
possession of the property whs no ground for the 
Court to refuse restitution of the property which 
had been taken away from an innocent person 
under its orders.) 

(*89) AIR 1989 Lah 223 (224). (Inherent power 
to restore an application in execution proceed- 
ings which has been dismissed for default.) 

<’88) AIR 1988 Pat 447(450). (Third party claimant 
establishing title to property sold in execution 

— Application by auction-purchaser for refund 
of purchase money without first applying under 
0- 21 R. 91 for setting aside sale— Limitation 
lor making such application expired — Circum- 
atances of case were held to be such that amend- 
■pent of application for refund of purchase money 


by adding prayer for setting aside sale should be 
allowed.) 

[See (*85) AIR 1985 Mad 758 (754). (Setting 
aside decree on ground that it had been passed 
against lunatic — Held, that though the fact 
that another remedy by way of suit was avail- 
able was not necessarily a ground for refusing 
the inherent powers of the Court under 8. 151, 
0. P. C., under the circumstances of the case, 
it was but proper that the petitioner should be 
referred to a regular suit, and that it was not 
a fit case for the exercise of the Court’s inherent 
powers under S. 151, to set aside the decree.)] 

23 . (’29) AIR 1929 Mad 767(763):52 Mad 899(PB). 
(’34) AIR 1934 Cal 658 (654). 

24 . (*24) AIR 1924 Nag 98 (101) ; 20 Nag LR 11. 
(’26) AIR 1926 Bom 377 (378) ; 50 Bom 457. 

(’09) 4 Ind Cas 441 (442) (Cal). 

(’22) AIR 1922 Mad 228 (229). 

(’14) AIR 1914 Mad 141 (142). 

(’25) AIR 1925 Mad 443(443). (Plaintiff not clearly 
entitled to relief — Advancement of income can- 
not be granted.) 

(’36) AIR 1986 Oudh 50 (51) : 11 Luck 519. (Set- 
ting aside order under inherent power — Fi fleet 
being to deprive decree- holder’s right to get i^r- 
Bonal decree for btilance, further application being 
barred by time — Interference under inherent 
powers is not proper.) 

25 . (’2.5) AIR 1925 All 236 (237) : 47 All 304. 
(Mistake in execution sale will not bo rectified 
after 3 years so as to affect a bona fide purchaser.) 

(*S4) AIR 1934 All 250 (252). (Review not to bo 
allowed after appeal by other party is time- barred) 
*18) AIR 1918 Bom 105 (106) : 43 Bora 240. 

*23) AIR 1928 Nag 109(110). (Decreeacted upon 
for six years — Inherent power should not be 
used to amend the decree.) 

(’28) AIR 1928 Nag 149 (149). 

(’26) AIR 1926 Rang 50 (51) : 3 Rang 488. 

(’23) AIR 1928 Oudh 59(60) : 25 Oudh Gas 286. 

Note 6 

1 . (’18) 35 All 831 (837) : 40 Ind App 161 : 16 
Oudh Cas 194 (PC). 
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0* 9 B. 9 by the heir of the plaintiff the suit wae restored. On revision the Judieial 
Commissioner reversed the order of restoration on the ground that the original 
dismissal was rightly made on default. On appeal to the Privy Oounoil, Lord Shaw» 
after stating that the rules and orders applicable to a defaulter could not be applied to 
a dead man and quoting the words of Section 161, observed ''in their Lordships" 
opinion such abuse has occurred by the course adopted in the Court of the Judicial 
Commissioner. Quite apart from ^tion 151 any Court might have rightly considered 
itself to possess an inherent power to rectify the mistake which had been inadvertently 
made. But Section 161 could never be invoked in a case clearer than the present.” It> 
follows from this ruling that where a Court employed a procedure in doing something 
which it never intended to do and there is miscarriage of justice, there is an abuse of 
the process of the Court.^ The injustice so done must be remedied on the principle <ictU9 
euria neminem gravdbit — an act of the Court shall prejudice no person.^ Such an 
abuse by the Court may arise either ( a) by the default or mistake of the Court itself^ 


2. (*29> AIR 1929 All 147(148): 60 All 859. (Pro- 
perty other than the judgment- debtor's included 
in judgment, decree and map by accident.) 

(*09) 1 Ind Oas 918 (918) : 86 Gal 198. 

*17) AIR 1917 Pat 496 (497) : 2 Pat L Jour 861. 
*86) AIR 1986 All 27 (28). (Decree-holder being 
driven to the necessity of making fresh applica- 
tion for execution, which isbarr^ by limitation 

(*88) 82 Smd L R^216 (219). joourt can set adde 
its own order which is null and void and ought 
never to have been made^Power not confined 
to cases of fraud or deception practised upon the 
Court.) 

3. (*20) AIR 1920 Oal 899 (400). 

’26) AIR 1926 Nag 881 (831). 

’091 1 Ind Oas 918 (918) : 86 Oal 198. 

’14k AIR 1914 Bind 61 (62) : 8 Sind L R 827. 

('88) AIR 1988 All 8 (11) : I L R (1988) All 71. 
(A Court has inherent jurisdiction to recall and 
cancel its invalid orders.) 

(’89) AIR 1989 Bom 61 (62) : I L R (1989) Bom 
27. (Court can vacate a prior wrong order made 
by it.) 

(’86) AIR 1986 Cal 848 (846) : 68 Cal 1079. (This 
principle ought to be applied even when for 
rdieving a party from such injury the Court has 
to consider the question of time and Court can 
grant extension of time though case not covered 
by 8. 6, Limitation Act— Correctness of this 
view is questionable.) 

(’87) AIR 1987 Mad 160 (161). (Inherent power of 
restitution.) 

(’86) AIR 1985 Sind 214 (216) : 29 Sind L R 261. 
("The act of the Court" means not merely the 
act of the primary Court, or of any intenn^iate 
Court of appeal, but the act of the Court as a 
whole from the lowest Court which entertains 
juri^iction over the matter up to the highest 
Court which finally disposes of the case: AIR 
1922 P 0 269, Belied on.) 

4. (*16) AIR 1916 Cal 241 (244) : 48 Oal 269. (Ad- 
verse order without notice — *'Audi alteram 
parlem".) 

(’16) AIR 1916 P 0 86 (86) (PC). (Do.) 
h2) 16 Ind Oas 677 (678) : 84 All 518. (Do.) 

(’70) 18 Stith W R 282 (282). (Do.) 


(’06) 8 Oal L Jour 276 (279). (Do.) 

(*12) 16 Ind Cas 667 (569) (Cal). (Do.) 

(’17) AIR 1917 Oal 688 (684) : 44 Cal 464. (Do.) 
(’17) AIR 1917 Oal 728 (781) : 44 Cal 954. (Do.) 
(’27) AIR 1927 Cal 76 (77) : 68 Oal 844. (Do.) 

(’17) AIR 1917 Mad 946 (946). (Do.) 

(*19) AIR 1919 Mad 14 (16). (Do.) 

(’21) AIR 1921 Mad 286 (291). (Do.) 

(*22) AIR 1922 Mad 486 (486, 486). (Do.) 

(*17) AIR 1917 Pat 672 (672) : 1 Pat L Jour 245. 
(Do.) 

(’21) AIR 1921 Pat 298 (295). (Do.) 

(’28) AIR 1928 Pat 180 (188). (Do.) 

(’28) AIR 1928 Pat 697 (699). (Do.) 

(’88) AIR 1988 Oudh 229 (280, 281): 8 Luck 496. 
(Dismissal of final decree application for default 
— Application for restoration and for final decree 
—To be allowed though decree-holder negligent.) 
(’88) AIR 1988 Pat 186 (188). 

(’84) AIR 1984 Mad 606 (507) : 58 Mad 84. (Dis- 
posal of appeal without full hearing owing to 
mistake— Be-heard.) 

(’20) AIR 1920 Cal 484 (486) (FB). (Dismissal of 
a TOtition under misapprehension.) 

(’6^ 9Buth WR288 (284). (Case struck oil under a 
misapprehension that the parties had settled it.) 
(’12) 18 Ind Oas 264 (266): 6 Sind L R 184. (Order 
based on erroneous assumption by Court.) 

(’28) AIR 1928 All 108^10): 60 All 886. (Failure 
to enquire under 0. 82 R. 16.) 

(’29) AIR 1929 All 147 (148) : 60 All 869. (Judg- 
ment including property of person other than 
judgment-debtor owing to accidental slip.) 

(’24) AIR 1924 Mad 100 (101). (Sale ignoring 
injunction.) 

(’26) AIR 1926 All 622 (628) : 47 All 646. (Appli- 
cation for final decree — Applicants’ de&ult— 
Dismissal of suit itself.) 

(’29) AIR 1929 Rang 168 (160): 7 Bang 88. (Error 
in drafting the decree.) 

(’81) AIR 1981 Oudh 846 (848). (Court omitting 
to include mesne profits in decree by mistake). 
(’82) AIR 1982 Nag 81 (81) : 27 Nag L B 841. 
(Decree directing partition in impossible manner.) 
(’27) AIR 1927 Oudh 276 (277). (Change of date 
and hasty procedure in the Munsif ’s Court*) 
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or' its officers^ or (b) as the result of misreprmntation by or fraud of a party.® But, 
where the fraud alleged in a petition under this Section for setting aside a decree 


t’SS) AIR 1928 OUdh 16 (17). (Execution granted 
to defaulting plaintiff,) 

(’2S) AlB192aBom 210(211). (Error in procedure 
on the part of the trial Court.) 

(*82) AIR 1982 Gal 669 (671). (Improper diemlBBal 
of an application.) 

(’21) AIR 1921 Pat 491 (498). (Ex parte decree 
under 0. 84 R. 6 passed by oversight against a 
person who is not mortgagor.) 

(’29) AIR 1929 Oudh 886 (887): 4 Luck 662 (FB). 
(Passing d^ree on a compromise not signed by a 
party or his authorized agent.) 

(’10) 7 Ind Gas 91 (92) (Cal). (Only one lot sold — 
Sale certiffcato comprising all lots.) 

(’08) 12 Cal W N 1027 (1028). 

(’10) 6 Ind Gas 208 (209) (Cal). (Dismissal of suit 
for default under misrepresentation and by mis- 
take.) 

(’28) AIR 1928 All 301 (301). (Application for 
setting aside sale — Dismissal ford^ault when no 
default.) 

( 28) AIR 1928 Lah 584 (686) (Do.) 

(’17) AIR 1917 Mad 157 (167). 

(’24) AIR 1924 Nag 58 (69). 

(’27) AIR 1927 Cal 636 (642) : 64 Cal 836. 

(’26) AIR 1926 Pat 218 (226, 231) : 6 Pat 861 
(PB). (Wrong order for payment of court-fee, 
and wrong dismissal on default of payment.) 
(’25) AIR 1925 Oudh 418 (419). 

(’19) AIR 1919 Cal 261 (268), (Refusal of Court 
to make a proper order.) 

(’17) AIR 1917 Lah 209 (209), 

(•23) AIR 1923 Mad 68 (69). 

(’10) 5 Ind Cas 909 (910) (Mad). 

(’17) AIR 1917 Mad 223(224). (Expunging Qbjoc- 
tionable or unnecessary matter from judgments — 
Power of High Court— Compare Government of 
India Act. S. 107.) 

(’19) AIR 1919 Mad 665 (665). (Do.) 

(’85) 11 Cal 544 (545) (Do.) 

(’24) AIR 1924 All 724 (726). (Do.) 

(’21) AIR 1921 Bom 894(395) :45Bom 1127. (Do.) 
(’35) AIR 1935 Mad 420 (421). (Wrong survey 
number entered in sale certificate — Court can 
amend it as well as the decree if the mistake 
occurs in the decree also.) 

(*37) AIR 1937 Mad 96 (96). (Court paying to 
wrong person by mistake is bound to restore it 
to right person.) 

(’88) AIR 1938 Lah 472 (478). (Error patent on 
face of record and previous order made by Court 
atio motu through oversight — Heldt Court had 
inherent power to review.) 

(’86) AIR 1986 Lah 769 (760). (A Court has in- 
herent jurisdiction to restore a suit, which has 
been dismissed in default owing to a mistake of 
the Court itself: AIR 1928 Lah 684 and 6 Ind Cas 
208, Applied.) 

(’87) AIR 1937 Lah 204 (206). (Court faiUng to 
pass personal decree under 0. 84 R. 6 through 
oversight^ourt' can correct mistake.) 

(’84) AIR 1984 Nag 284 (285) : 81 Nag L R 68. 
(Amendment of errors in judgment.) 


(*88) AIR 1988 Pat 468 (469, 470). (Property 
wrongly taken away in execution against another 
under erroneous order of Court — Court is bound 
to make restitution on establishment of title.) 

(’86) AIR 1986 Cal 848 (846): 68 Cal 1079. (Where 
rights of third parties have not intervened, it is 
not only in the power, but it is the duty of the 
Court to relieve a party of the injury done to 
him by it, by reason of its mistakes and defaults 
or mistakes or defaults of its officers inadvertently 
committed.) 

(’34) AIR 1934 Mad 506 (607): 58 Mad 84. (Court 
discovering that judgment has been pronounced 
under mistaken belief that both parties hav'j been 
fully heard— Duty of Court to remedy mistake 
by its inherent powers.) 

[See also (’14) AIR 1914 Oudh 171 (173).] 

[See however (’19) AIR 1919 Cal 673 (674).] 

5. (’14) AIR 1914 Sind 61 (62) : 8 Sind L R 827. 
(Failure of Court officer to notify date of hearing.) 

(’29) AIR 1929 Pat 391 (392). (Delivery of wrong 
property by plaintiff.) 

(’24) AIR 1924 All 818(824): 46 All 864. (Wrong- 
fttl acts of the Court permitted or performed hy 
its own officials.) 

(’26) AIR 1925 Mad 1212 (1212, 1213). (Dishonesty 
of officer of Court in execution.) 

(’81) AIR 1981 Lah 344 (844) : 12 Lah 602. (Sale 
ordered free of, but sale conducted subject to a 
mortgage.) 

(’35) AIR 1935 Sind 214 (216) : 29 Sind L R 251. 
(Where the act of the Nazir and of the executing 
Court in parting with the money without safe- 
guards caused prejudice to a person, it is within 
the competence of the Court in the exercise of its 
inherent powers to prevent its act oausihg injury 
and to see that the money was duly restored.) 

(’36) AIR 1936 Pat 176 (177). (Application under 
O. 21 R. 58— Court requiring application to be 
put up on date fixed for hearing execution pro- 
ofings and also ordering information to be 
sent to decree-holder— Officers of Court not 
informing him — Order ^ssed in absence of 
free-holder— Court has inherent jurisdiction 
to recall such order.) 

(’86) AIR 1936 Cal 348 (346) : 68 Cal 1079. 

[But see (’27) AIR 1927 Lah 872 (872). (Ex 
parte decree on the basis of return of summons 
in a different suit.)] 

6. (’06) 28 All 671 (673). 

(’68) 9 Suth W R 894 (895). 

(’82) AIR 1982 Lah 120 (121). 

(’84) AIR 1984 Pat 229(231) : 18 Pat 166. (Fraud 
upon Court in a compromise.) 

(’84) AIR 1934 Pat 41 (42). (Fraud in compromise.) 

(’70) 13 Suth W R 266 (267). 

(’06) 2 Cal L Jour 806 (809). 

(’07) 6 Cal L Jour 662 (666). 

(’28) AIR 1928 Mad 686 (686) : 46 Mad 588. 
(Court misled in granting leave to bid and fixing 
upset price.) 

(’ll) 9 Ind Gas 918 (921) (Cal). (Sale of property 
not previously attaohed.) 
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is fraud on the party and not fraud on tbe OowU the decree cannot be set aside under 
this Section.^ 

Abuse by a party » — A party to a litigation may be guilty of an abuse of the 
process of the Court in any of the following oases — 

( a) Gaining an unfair advantage by the use of a rule of procedure.^ 

(b) Contempt of the authority of the Court by a party or stranger.* 

(c) Fraud or collusion in Court proceedings as between parties.^* 

(d) Retention of a benefit wrongly received.^^ 

(e) Resorting to and encouraging multiplicity of proceedings.^* 


(’28) AIR 1088 Mad 610 (611). (Getting an order 
by misleading the Court.) 

(’81) AIR 1981 Sind 111(111). (Order obtained by 
misrepresentation of facts.) 

(’26) AIR 1926 Mad 119 (120). (Guardian of minor 
plaintiff withdraws claim against one defendant 
without leave under 0. 32 R. 7.) 

(’16) AIR 1915 Gal 49 (61). (Appointment of 
guardian — Fact of majority suppressed.) 

(’04) 8 Cal WN 468 (470). (Ex parte adjudication 
in insolvency — Fraud.) 

(’05) 7 Bom L R 961 (963), (Suppression of facts.) 
(’15) AIR 1916 Cal 622(624). (Gommomise— Sup- 
pression of service of 8ummons>-False vakalat- 
nama^Fraudulent consent.) 

(’16) AIR 1916 Mad 281 (282). (Satisfaction re- 
corded by fraud in Court.) 

(’14) AIR 1914 Bom 123 (124) : 88 Bom 638. 
(Arbitration — No differences between parties.) 
(’10) 6 Ind Cas 968 (969) : 84 Bom 408. (Pleader 
not engaged—Gonsenting to decree.) 

(’26) AIR 1926 Oudh 815 (815) : 1 Luck 341. 
(Compromise decree — Compromise signed by 
pleader not authorized.) 

(’23) AIR 1923 Pat 483 (486, 487) : 2 Fat 731. 
(Fraudulent alteration of terms of compromise.) 
(’27) AIR 1927 Pat 864 (868) : 6 Pat 108. (Do.) 
(’24) AIR 1924 Oudh 408 (409). (Error in decree 
due to fraudulent inclusion of a property in 
plaint.) 

(’37) AIR 1937 Sind 101 (108) : 31 Sind L R 82. 
(Court has power under B. 151 to vacate an 
order obtained bv misleading and practising 
fraud upon Court.) 

{’37) AIR 1987 Lah 29 (81). (Restoration of pro- 
perty wrongfully attached.) 

(’87) AIR 1937 Lah 631 (631). (A Court whether 
acting in its ordinary jurisdiction or under its 
special jurisdiction in insolvency, has got in- 
herent power to set aside an ex parte order ob- 
tained by fraud or misrepresentation or to rectify 
a mistake inadvertently made.) 

7 . (’86) AIR 1986 Pat 489 (444) : 14 Pat 856. 
(’89) 69 Cal L Jour 588 (538). (Consent decree, 

setting aside of, on ground of consent of a party 
having been obtained by other by fraud — Remedy 
is by suit and not application under this Section 
because there is no fraud practised upon the 
Court which would justify it in exercising its 
inherent power.) 

8. (’28) AIR 1928 Nag 106 (107, 108). 

(’24) AIR 1924 Oudh 280 (281). (Attempt to 


ignore terms of compromise.) 

(’18) 18 Ind Cas 994 (996) (Lah). 

(’28) AIR 1928 Oudh 260(261). (Valuation under 
S. 7, cl. iv (c) and (d) of Court-fees Act outra- 
geously low — Court can interfere.) 

9. (’84) 10 Gal 109 (131, 182) (PC). (Power to 
punish summarily for a contempt by the publi- 
cation of a libel out of Court when the Court is 
not sitting — High Court — Common law.) 

(’25) AIR 1925 All 280 (282) : 47 All 538. (Dis- 
obedience of order as to costs.) 

(’18) AIR 1918 Pat 100 (108) : 4 Pat L Jour 20. 
(Suit against receiver without sanction.) 

(*29) AIR 1929 Sind 186 (136). (An application to 
sue in forma pauperis rejected for vaxatious 
delay in impleading legal representative of a 
deceased respondent.) 

(’ll) 9 Ind Cas 321 (121) (Cal). (Application for 
declaration of insolvency dismissed — Fresh 
application without leave of Court under R. U, 
Sind Insolvency Rules.) 

[See also (’26) AIR 1926 Rang 188 (189, 190) : 
4 Rang 257. 

(’79) 4 Cal 655 (659).] 

[But see (’19) AIR 1919 Cal 44 (45).] 

10 . (’79) 2 Mad 264 (267, 268). (Fraud between 
auction-purchaser and decree- holder.) 

(’82) 6 Bom 148 (150). (Fraudulent adjustment 
of decree.) 

(’27) AIR 1927 Mad 813 (815). 

(’15) AIR 1915 Mad 281 (282). (Fraud in procur- 
ing order.) 

(’10) 84 Bom 408 (410). 

(’27) AIR 1927 Pat 854 (363) : 6 Pat 108. 

(’15) AIR 1915 Cal 622 (628). 

[See also (’26) AIR 1926 Oudh 816 (315) : 1 
Luck 841. 

[But see (’23) AIR 1928 Pat 483 (486) : 2 Pat 
781. (Consent decree— Fraud upon Court — 
Court can summarily investigate question of 
fraud but not fraud in obtaining consent.)] 

11. (’24) AIR 1924 Rang 181 (181) : 1 Rang 770. 
(Improper appointment of receiver — Refund 
from plaintiff of salary paid by defendant to 
receiver.) 

(’16) AIB 1916 CSal 941 (944) : 48 Cal 969. (Befund 
of money wrongly paid out.) 

(’18) AIR 1918 Pat 418 (419). (Sale sot aside— 
Auction.purchaRer withdraws sale-price — Sale 
confirmed on appeal — Befund by auction-pur* 
chaser.) 

(’17) AIB 1917 Pat 495(497):9 Pat LJonr 861. (Do.) 

12 . (’94) AlB 1994 AU 818 (894) : 46 All 864. 
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f f) Oircumventing of the law by indirect meand*^’ 

(g) Presenoe of witness during examination of previous witness.^* 

(h) Instituting vexatious, obstruotive or dilatory aotions.^*^ 

(i) Introduction of scandalous or objectionable matter in proceedings.^* 

(j) Executing a decree manifestly at variance with its purpose and intent.^^ 

But no act done or proceeding taken as of right and in due course of law, is an 
abuse of the process of the Court simply because such act or proceeding is likely to 
embarrass another.^* A person who brings himself within the terms of a statute is not 
to be deprived of a right conferred by that statute on **so treacherous a ground of 
decision as an abuse of the process of the Gourt.'*^* Nor is the failure to conform to a 
mere rule of practice, an abuse of process in every case; the Court must find in each 
case what exactly the abuse is.** It has been held in the undermentioned caso*^ that 
the expression "abuse of the process" refers only to some process of the Court such as 
a writ of attachment, taken maliciously to the injury of another. It is submitted that 
this view is too narrow and is not in accord with the general trend of judicial decisions 
referred to above. 


7t Criminal oasea. — Where a Court issues notice to a party to show cause 
why he should not bo proceeded against under Section 476, Criminal Procedure Code, 
for producing a forged receipt, and the question of forgery is before the High Court on 
appeal from the proceeding wherein the document was held to bo a forgery, the High 
Court has inherent power to stay the proceedings under Section 476 pending disposal 
of the appeal.^ See also the undermentioned cases.* 


(*26) AIR 1926 All 212 (214) : 48 All 856. 

(’29) AIR 1929 Lad 817 (818). 

(*12) 16 Ind Gas 845 (846) (Lah). 

(’10) 7 Ind Oafl 94 (96) (Cal). 

(’26) AIR 1926 Pat 171 (178). 

{See also (’84) AIR 1934 Mad 82 (84). 

13 . (’84) 10 Cal 757 (760). (Decree-holder pur- 
chasing in the name of another on Court refusing 
permission to bid.) 

(*09) 32 Mad 242 (245, 252). (Decree-holder per- 
mitted to bid but a minimum amount fixed for 
him — He purchasing in the name of another for 
less amount.) 

(’18) AIR 1918 Gal 598 (599). (Litigation con- 
ducted through another — Heal person ordered 
to pay costs.) 

14 . (*34) AIR 1934 All 840 (841). (Court can 
M^use to take his evidence.) 


15 . (’05) 28 Mad 660 (664, 665). (Dismissing 
vexatious suits without proof.) 

(’09) 4 Ind Cas 797 (799) (Nag). (Summoning wit- 
ness with vexatious desire to obstruct.) 

(’05) 28 Mad 28 (82). (Do.) 

(’09) 31 All 116 (122) (P C). (Witness — Citing 
opponent as.) 

(’10) 82 All 104 (109) (P C). (Do.) 

(’18) 21 Ind Cas 737 (788) (Mad). (Do.) 

(’98) 25 Gal 203 (206). (Vexatious delay or default.) 

(’82) AIR 1982 Mad 268 (264). (Repeated dis- 
obedience of Court orders — Defence struck off.) 


[See also (’98) 16 All 84 (90) (P B).] 

[See however (’18) 21 Ind Cas 781 (781) (Mad). 
(Practice of citing opponent as witness is not 
illegal.) 


(’24) AIR 1924 Bom 90 (93). (Stay of vexatious 
and oppressive suit.)] 

16. (’80) 5 Cal 707 (710). 

(’99) 22 Mad 155 (158). 

17. (’18) AIR 1918 Pat 352 (854): 3 Pat L Jour 485. 

18. (’10) 8 Ind Cas 474 (475) (Upp Bur). (Appli- 
cant under 0. S3 R. 5 a real pauper— Sol vent co- 
heirs putting him forward to get a decision of their 
rights also, is no abuse of the process of the 
Court.) 

(’15) AIR 1915 Mad 608 (612). (Choice of forum 
no abuse though defendant suffers.) 

(’15) AIR 1915 Mad 461 (468). (Second suit against 
same party for same relief on same cause of 
action pending first suit, is no abuse because 
first may fail on some technicality.) 

19. (’16) AIR 1916 P G 64 (66) : 44 Cal 585 : 44 
Ind App 11 (P C). 

(’16) AIR 1916 Mad 461 (463). (Second suit on 
same cause of action for same relief and against 
same party is not abuse of process of Court when 
first suit is not disposed of.) 

20. (’28) AIR 1928 Mad 522 (528). (Rule 24 of 
the Madras Rules of Practice.) 

[See also (’29) AIR 1929 Nag 251 (254) : 27 Nag 
L R 102 (P B).] 

21. (’09) 32 Mad 242 (260). (Per Abdur Rahim, J.) 

Note? 

1. (’25) AIR 1926 Lah 823 (823). 

2. (’82) AIR 1932 Nag 86 (87, 88). 

(’82) AIR 1982 Oudh 81 (32). (Stay of criminal 
proceedings pending civil litigation in respect of 
the same matter.) 
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Hotel f»-6b 


7a. Gontompt of OpuHi prooMdlali for. — The High Court aa a Superior 
Court of Beo(^d hae an inherenlr power to punish for contempt of Court and that power 
is not affected in any way by the Codes of Civil, or Criminal Procedure,^ The High 
Court can also enforce its orders but does not possess the power to arrest fqr contempt 
a person outside its general jurisdiction.* It has been held that the High Court has 
jurisdiction to award costs in a criminal prosecution for contempt of Court and has 
inherent jurisdiction to order its recovery on the lines on vrhich decrees are executed 
by the Civil Court.* 

8. Insolyenoy Court. — As has already been observed in Note 1, every Court 
will, in the absence of express provision in respect of any matter, be.deemed to possess', 
as inherent in its very constitution, all such powers as are necessary to do the right 
and undo a wrong in the course of the administration of justice.^ An Insolvency Court 
has, therefore, inherent powers to pass just and necessary orders in cases not provided 
for by the Insolvency Act.* This is made clear by Section 6 of the Provincial Insolvency 
Act, 1920, read with Section 151 of the Civil Procedure Code. An Insolvency Court 
has thus power to grant ad interim protection before adjudication* or to rectify 
mistakes in its proceedings,^ or to set aside an ex parte order obtained by fraud or 
misrepresentation.* It has, however, no power to stay an execution sale going on in 
another Court* though the latter Court may, on a claim by the Official Beceiver under 
Section 51 or Section 52 of the Insolvency Act, stay the execution under its inherent 
powers.^ 

Where an applicant is entitled to an order of adjudication as of right under the 
Insolvency Act, there is no inherent power in the Courts to refuse adjudication on the 
ground that it is an abuse of the process of the Court.* 

8a. General Glauses Act (1897), Seotion 21. — Under Section 21 of the 
General Clauses Act, 1897, where by Act of the Governor-General in Council a power 
to isfiue orders is conferred, that power includes, subject to like conditions, a power to 
add to, amend, vary or rescind any orders so issued. It has been held by the Chief 
Court of Oudh that the High Court has inherent jurisdiction to reinstate legal 
practitioners who have been dismissed from their profession.^ 

See also Note 8b below. 

8b. Legal Praotitlonevs Act, oases under. — It has been held that although 
there is no express provision for a review of an order made under the Legal Practi-. 
tioners Act, the High Court has inherent power to restore a pleader whose name has 
been struck ofif the roUs.^ 

See also Note 8a above. 


Note 7a 

1. (’36) 40 Cal W N 1285 (1289, 1292). 

2. (*86) 40 Oal W N 1285 (1289, 1292). 

3. (’85) AIR 1985 All 1013 (1014) : 68 All 874. 
* (The High Court has jurisdiction to award costs 

in a criminal prosecution for contempt of Court 
and has inherent jurisdiction to order its recovery 
on the lines on which decrees are executed by 
the Civil Court.) 

Note 8 

1. See foot-note (7) Note 1. 

2. (’88) AIR 1988 Pat 84 (87) ; 12 Fat 168. 

3. (’10) 6 Ind Gas 95 (97) (Cal). 

4. (’84) AIR 1984 Lah 177 (178). (Cancellinff 
prior order passed without hearing objections.) 

(’84) AIR 1984 Mad 81 (81). 


’88) AIR 1988 Mad 845 (846). 

’82) AIR 1982 Lah 84 (84). (AIR 1920 Lah 861, 
Followed.) ; 

(’87) AIR 1937 Lah 681 (631, 682). 

[See also (’19) AIR 1919 All 264 (264).] 

5. (’87) AIR 1987 Lah 681 (681, 682). 

6. (’17) AIR 1917 Mad 945 (946). 

7. (’24) AIR 1924 Sind 69 (71). (Claim under S. 52.) 

8. (’16) AIR 1916 P G 64 (65) : 44 Ind App 11 : 
44 Gal 585 (P 0). 

(’10) 7 Ind Cas 89 (41) : 82 All 645. 

Note 8a 

1. (’84) AIR 1984 Oudh 140 (142) (8 3). 

Note 8b 

1. (’85) AIR 1985 All 821 (822) (F B). 
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9> Ippealt An order under Section 161 is not an appealable order under 
Section 104 and no appeal, therefore, lies aa an appeal, from an order.^ But if such an 
order amounts to a decree within the definition of Section 3 sub-seotion (2), an appeal 
will lie under Section 96.* Thus an order of remand under Section 161 which amounts 
to an adjudication under Section 2 (2) is appealable as a decree under Section 96.* 
Whore an order is made in execution under Section 161 and such order falls within 
Section 47, an appeal and a second appeal will lie therefrom.* An order under Section 
151 can also be challenged under Section 106 if it affects the decision of the case on 
the merits but not otherwise.* 


Note 9 

1. (’37) AIB 1927 Oal 867 (868). 

C82) AIB 1982 Nag 101 (103) : 38 Nag L B 88. 

(’83) AIB 1983 Lah 78 (74). (InjuncUon under 
inherent powers.) 

(’38) AIB 1988 Lah 18S (135). 

(’33) AIB 1933 Pat 564 (566). . 

(’84) AIB 1984 Lah 79 (80). 

(’34) AIB 1984 Pat 41 (43). (Fraudulent oompro- 
mise set aside under 8. 151— No appeal.) 

(’84) AIB 1984 Lah 177 (178). 

’84) AIB 1934 Lah 849 (350). 
i ’38) AIB 1938 Lah 803 (803). 

I ’80) AIB 1980 Lah 789 (790). 

I ’28) AIB 1933 Oudh 177 (179) : 260udh OoslO. 
’34) AIB 1924 Lah 487 (487). 

I ’18) AIB 1918 Pat 505 (505) : 3 Pat L lour 353. 
’22) AIB 1923 Pat 479 (480) : 1 Pat 377. 

H ’28) AIB 1928 Lah 414 (418). 

I ’28) AIB 1933 Oal 450 (451). 

I ’25) AIB 1925 Oal 184 (186). 

’29) AIB 1929 Lah 884 (885). 

I ’80) AIB 1930 Lah 496 (496). 

’80) AIB 1930 Nag 199 (200) : 26 Nag L B 187. 

’81) AIB 1931 Lah 844 (344) : 12 Lah 602. 

(’29) AIB 1929 Lah 245 (245). (Bemand under 
Section 151.) 

(’20) AIB 1920 Mad 769 (760) : 60 Ind Oas 609 
(609). (Do.) 

(’25) AIB 1926 Mad 229 (229) : 48 Mad 713. 
(Do.) 

(’27) AIB 1927 Mad 336 (886). (Do.) 

(’27) AIB 1927 Mad 869 (860). (Do.) 
f’27) AIB 1927 Mad 1190 (1190). (Do.) 

’39) AIB 1929 Pat 283 (238). (Do.) 

’24) AIB 1924 Bang 177 (177) ; 1 Bang 666. (Do.) 
’26) AIB 1925 Pat 836 (886). (Erroneous order 
of remand — Even though no appeal lay in this 
case the High Court intervened in the exercise 
of inherent powers.) 

(’86) 37 Pun L B 674 (676). (An order pass^ by 
a Court reviewing a prior order in exercise of 
the Court’s inherent powers under S. 161, C. P. 
Code is not opei\ to appeal.) 

(’86) AIB 1986 Lab 312 (318). 

(’87) AIB 1987 Cal 153 (166) ; I L B (1937) 1 
Oal 637. 

(’89) AIB 1989 All 38 (39). 

(’86) 168 Ind Oas 998 (999) (Nag). 

(’^ AI9 1988 Pesh 81 (83). (Order passed on 


appeal is without jurisdiction and open to 
further appeal or revision.) 

(’36) AIB 1986 Sind 166 (167) : 80 Sind T. B 170. 
(Order in exercise of inherent jurisdiction in 
execution — No appeal lies.) 

(’87) AIB 1987 Cal 162 (156) : I L B (1987) 1 
Oal 687. 

(’85) AIB 1936 Mad 430 (431). 

(’36) AIB 1936 All 37 (28). 

(’88) AIB 1988 Pat 447 (448). (Third party claim- 
ant establishing title to property sold in execution 
— Order of Court directing decree-holder to res- 
tore purchase money to auction- purchaser comes 
not under S. 144 but under S. 151 and is there- 
fore not appealable.) 

(’36) AIB 1936 Pat 491 (493). (Where the appel- 
late Court remands the case to be l«gun as de 
novo, the remand is under S. 151 and not under 
0. 41 B. 23 and no appeal lies from such order 
of remand.) 

(’36) AIB 1936 Pesh 79 (80). (Order of remand 
by Appellate Court under S. 161, is not decree 
and hence not appealable.) 

2. (’36) AIB 1936 Lah 212 (218). 

[See (’89) 48 Cal W N 1028 (1029).' (Held In 
this case that the order did not amount to a 
decree.) 

3. (’26) AIB 1926 Pat 457 (459) : 6 Pat 160. 

(’27) AIB1937 Pat 296 (297) : 6 Fat 880. 

(’28) AIB 1928 Cal 606 (607). (The view that the 
remand order in this case amounted to a decree 
is unsustainable. Per Mookerjee, J.) 

(’38) AIB 1928 Cal 218 (219). 

(’24) AIB 1924 Mad 778 (779). (Order falling 
under S. 47.) 

(’35) AIB 1935 Fat 49 (51). (Order of remand not 
amounting to decree — Not appealable.) 

[See also (’80) AIB 1930 Lah 468 (468). 

(’18) AIB 1918 Mad 545 (647).] 

4. (’83) AIB 1988 Mad 899 (400). 

(’37) AIB 1937 Cal 152 (166) : I L B (1937) 1 
Cal 687. 

(’36) AIB 1986 Lab 725 (727). (In considering 
whether an application is under S. 47 or not 
a Court must examine the substance of the ap- 
plication to find out its true nature and shoidd 
not he guided solely by the heading given to it 
by the applicant.) 

(’86) AIB 1986 Mad 686 (688). 

(’86) AIB 1985 All 27 (28). 

8. (’84) AIB 1984 Lah 813 (813). 
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BiBtliBlM Where the order appealed from is silent as to whether it was passed under 

Hotit §*^0 Section 151 or under any other provision of the Oode, the Appellate Court must decide 

the question in order to ascertain whether an appeal lies therefrom.^ Where however 
the order purports to be under an appealable provision, though wrongly, an appeal will 
lie therefrom/ 

It has been held by the High Court of Patna^ that where an order is made 
under this Section, the fact that a jurisdiction analogous to that conferred by an 
appealable provision is exercised, will not render it appealable. The Oudh Chief Court 
has also held a similar view/ The High Courts of Calcutta and Nagpur,^^ on the other 
hand, have come to a contrary conclusion. It is submitted that the Calcutta view is 
not correct inasmuch as there can be no right of appeal unless expressly given by 
statute, and there is no appeal from orders under Section 161. In the undermentioned 
case^^ the Sind Judicial Commissioner's Court held that the nature of an order is not 
to be determined by the provision of law to which it may wrongly have been assigned 
and that the true test is what is the order itself. In that case it was held that where 
a decree is amended, although the Court may purport to act under Section 151 in 
making the amendment, the Appellate Court should deal with the matter as an appeal 
from the amended decree. 

An order refusing to exercise jurisdiction under this Section has been held not 
to be a '^judgment" within Clause 10 of the Letters Patent (Patna).^* 


10a Revision. — Where a Court exercises its inherent jurisdiction it will not 
be ordinarily interfered with in revision.^ Where it refuses to exercise its inherent 
jurisdiction’ or purports to exercise it in cases in which it has no power to do so,’ 


6. (*29) AIR 1929 Mad 205 (208). 

(’80) AIR 1930 Mad 158 (159) : 53 Mad 395. 

(’26) AJR 1926 Pat 760 (761). 

(’26) AIR 1926 Pat 616 (616). 

(*23) AIR 1923 Mad 331 (381). (Order was deemed 
to be one under 0. 41 R. 28.) 

(’82) AIR 1982 Lab 311 (811). (Lower Court re- 
manding a case and refusing refund of court*fees 
Held by High Oourt that remand was under 
Section 151.) 

[See (’88) AIR 1938 Sind 124 (126) : I L R (1939) 
Kar 50. (A plaint returned on the ground of 
pecuniary jurisdiction isalso to be considered as 
returned under 0. 7 R, 10 and not under Sec- 
tion 151^Hence the order returning the plaint 
on this ground for presentation to proper Oourt 
is appealable.)] 

7. (’28) AIR 1928 Lah 341 (841). 

(*82) AIR 1932 Pat 817 (319) : 11 Pat 553. (Order 
passed under Ss. 144 and 161 — Really under 
Section 144^ Appeal lies ) 

8. (’17) AIR 1917 Pat 495 (496, 497) ; 2 Pat L 
Jour 361. (Order for restitution under Sec. 161 
on the analogy of S. 144.) 

9. (’39) 183 Ind Oas 709 (710) (Oudh). (Order for 
restitution under inherent power — • No appeal 
lies.) 

10. (’27) AIR 1927 Cal 285 (286). 

(’88) AIR 1988 Nag 326 (328) : I L R (1989) Nag 
860. (Order for restitution under inherent power 
it api^lable on analogy of order under S. 144.) 

11 . (’39) AIR 1939 Sind 308 (304) : I L R (1939) 
Kar 428. 


12. (’38) AIR 1988 Pat 189 (141, 142) : 12 Pat 202. 

Note 10 

1. (’14) AIR 1914 All 125 (125). 

(’32) AIR 1932 Mad 223 (224). (Quoting wrong 
Section should not be taken too much into 
account.) 

(’34) AIR 1934 Oal 780 (781). 

(’27) AIR 1927 Oal 420 (421). 

(’14) AIR 1914 Lah 9 (11) : 20 Ind Oas 208 (205) : 
1914 Pun Re No. 10. (Lower Oourt refused to 
exercise the discretionary power vested in it by 
Section 151.) 

2. (’25) AIR 1925 Qsl 420 (421). 

(’84) AIR 1984 Lah 108 (108). (Refusal to order 
restitution.) 

(’34) AIR 1934 Mad 84 (84. 85) : 57 Mad 542. 

(’19) AIR 1919 Mad 14 (15). 

(’38) AIR 1933 Lah 50 (51). 

(’28) AIR 1928 Lah 506 (508). (Powers under 
S. 151 are discretionary — High Oourt will inter* 
fere only when the o^er is perverse or illegal.) 
(’37) AIR 1937 Lah 894 (895). (Revision liesfrom 
an order of the Court rejecting an application to 
amend the decree under Ss. 151 and 152.) 

3. (*29) AIR 1929 Cal 158 (159). (Court restoring, 
to file, dismissed suit.) 

(’80) AIR 1980 Nag 48 (49) : 26 Nag L R 80i 
(Etmtoration of suit dismissed for default.) 

(’18) AIR 1918 Pat 100 (108) : 4 Pat L Jour 20. 
(*85) AIR 1985 Oal 886 (838) : 62 Cal 61. (Order 
zejeoting plaint not appealed against— Oourt haa 
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revision •will lie. See also the undermentioned oase.^ 

See Section 116 for a full discussion. 

11« Llmltatioiit — See Note 2 to Article 181 in the Authors’ Commentaries on 
the Limitation Act, and the undermentioned cases.^ 


152. [New.] Clerical or arithmetical mistakes in judg- 
of judg. nieJits, decrees or orders® or errors arising 
BiMit., decrea or order*, therein from any accidental slip or omission® 

may at any time® be corrected by the Court either of its own 
motion^® or on the application of any of the parties. 

[1882, cf. S. 206, para. 3; 1882, Ss. 204 to 206; 1859, S. 189; 
R. S. C., 0. 28 R. 11. See also S. 153 and 0. 6 R. 17.] 


1. Legislative changes. 

2. Amendment of judgments, decrees or 
orders. 

3. Clerical or arithmetical mistakes and 
errors arising from accidental slip or 
omission. 

4. Mistakes originating in pleadings. 
Mistakes originating anterior to the suit. 

6. Inherent power of the Court to amend 

decrees or orders. 

7. *'May be corrected." 

8. "At any time." 

9. Court by which amendment can be made. 

Other Topics 

Amendment pending appeal. See Note 9. 
Amendment pending appeal to Privy Council. 
See Note 9. 

Amendment after dismissal of appeal for default. 
See Note 9. 

Amendment of Small Cause Court decree. See 
Note 9. 

Amendment directing payment of interest. See 
Notes 8 and 6. 

Amended decree— Execution — Limitation. See 
Note 14. 

Application, whether should be made to same 
Bench of Judges who heard appeal. Bee 
Note 9. 

no inherent power to interfere — If lower Court 
interferes, High Court can set aside order in 
revision.) 

[See (*89) AIR 1989 Sind 187 (142) : I L R 
(1989) Kar 880. (Judge setting aside order of 
redecessor on ground of error of law.)] 

SB also ('25) AIR 1925 Pat 86 (87) : 8 Pat 778.] 
4. (’85) AIR 1985 All 49 (49). (8. 116 cannot 
be applied to cases where the Court has con- 
sidered a matter judicially and has refused to 
exercise its discretion under 8. 161 so that no 


10. "Of its own motion." 

11. Who can apply for amendmont. 

12. Notice of amendment. 

13. Effect of amendment. 

14. Amendment and limitation. 

15. Successive applications for amendment-* 

Res judicata. 

16* Consent decree. 

17. Award. 

18. Suit to rectify mistake, if lies. 

19. Appeal. 

20. Revision. 

( miscellaneous) 

Decree affirmed or modified in appeal— If first 
Court can amend. See Note 9. 

Erroneous judgment or decree. Bee Note 8. 
Extension of time fixed by decree. See Notes 2 
and 8 of S. 148. 

Mistake as to costs. See Note 8. 

Power of executing Court to amend decree. See 
Note 9. 

Powers of successor in office to amend. Sea 
Note 9. 

Sale certificate. See Note 5 to S. 153. 

Variance between plaint and decree. See Note 8. 
Which Court to amend on dismissal of appeal. 
See Note 9. 


question of jurisdiction arises at all.) 

Note 11 

1. (*25) AIR 1925 Pat 1 (8, 13) : 8 Pat 871 (P B). 

(*18) AIR 1918 Pat 52 (58) : 2 Pat L Jour 206. 

(’85) AIR 1935 Pesh 186 (188). (Application for 
restoration held to be covered by B. 151 and 
hence governed by Art. 181 and not Art. 168.)* 

(’84) AIR 1984 Nag 284 (285) : 81 Nag L R 68. 
(Application under Section 161 governed by* 
Article 181.) 
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1, Le^latlYe ohanges.— The third paragraph of Seotion 206 of the old Oode 
ran as followB — 

^'If the decree is found to be at variance with the judgment, or if any clerical 
or arithmetical error be found ip the decree, the Court shall, of its own motion or 
on that of any of the parties, amend the decree so as to bring it into conformity 
with the judgment or to correct such error : provided that reasonable notice has 
been given to the parties or their pleaders of the proposed amendment.” 

The present Seotion differs from the above provision in the following respects — 

(1) It does not provide for amendment where the decree is found to be at variance 

with the judgment. An application to amend the decree, so as to bring it into 
conformity with the judgment, should, under the present Oode, be made to the 
Court in the exercise of its inherent power which is saved by Section 161. 

(2) The provision as to errors arising from any accidental slip or omission is new. 

Section 206 of the former Code referred only to clerical or arithmetical errors 
and errors due to discrepancy between the judgment and decree. 

(3) The present Section has omitted the proviso as to notice being given of the 

proposed amendment. 

2. Amendment of jadgmentSi decrees or orders. — It will be seen from 
O. 20 B. 3 that a judgment, once signed, cannot be afterwards altered or added to, 
save as otherwise provided by Section 152 or on review.^ 0. 20 B. 6 provides that 
the decree shall be drawn up so as to agree with the judgment. Beading this Seotion 
with 0. 20 Buies 3 and 6, it is clear that as a general rule, a judgment, decree or final 
order, once drawn up and signed, cannot subsequently be altered, varied or amended 
in any manner even with the consent of the parties.^ The only exceptions to^the 
general rule are the following 

(l) Under Seotion 162 a clerical or arithmetical mistake or an error arising from 
an accidental slip or omission may be corrected by the Court,^ even though 
the decree is in conformity with the judgment.^ 


Section 152 — Note 2 

1. (*88) AIB 1988 Oudh 886 (886). 

[See also (*88) AIB 1988 Lah 428 (424). (Oon- 
elusion arrived at by Judge should not be 
reversed by his successor unless by review or 
under S. 152.)] 

2. roi) 24 Mad 1 (10) : 27 Ind App 197 (PC). 
<’88) 16 Cal 211 (214). (Decree for specific perfor- 

mance is in the nature of preliminary decree — 
Decree-holder can ask Court under certain cir- 
cumstances to enter up alternative relief claimed.) 
<*27 ) AIB 1927 Bang 811 (812) : 6 Bang 616. 
(Decree for specific performance being anoma- 
lous decree, time fixed can be extended.) 

3. (*04) 14 Mad L Jour 869 (867). 

<’17) AIB 1917 Gal 184 (186) : 44 Cal 28. 

<’2d) AIB 1928 Pat 854 (866) : 2 Pat 604. 

(’12) 17 Ind Cas 418 (418) : 1913 Pun Be No. 47. 
<’18) 20 Ind Cas 8 (6) (Lah). 
r28) AIB 1928 Nag 109 (110). 

<’24) AIB 1924 Nag 826 (826). (Such mistakes 
may be corrected at any time.) 

<’24) AIB 1924 Bom 166 (167). 

<’22) AIB 1922 Mad 192 (192). 

<’06) 1896 All W N 287 (288). 

<’01) 24 Mad 1 (10) : 27 Ind App 197 (PC). 


I ’80) 2 All 497 (606). 

’28) AIB 1923 Mad 668 (664). 

’28) AIB 1928 Lah 686 (687). 

I ’68) 9 Buth W B 801 (304). (Clerical mistake.) 

I ’18) AIB 1918 Mad 422 (424). (Wrong name 
added owing to clerical error.) 

(’28) AIB 1928 Lah 147 (148, 149). (Accidental 
slip or omission.) 

(’26) AIB 1926 P C 29 (80) : 4 Bang 518 (P C). 
(Mis-statement of fact due to accidental slip or 
omission— Judgment may be amended— If com- 
mitted by High Court then it can be corrected by 
High Court and not by Privy Council.) 

(’29) AIB 1929 All 887 (887) : 61 All 672. (Ac- 
cidental slip in judgment— May be done ai any 
time and in any situation.) 

(’27) AIB 1927 Pat 26 (27). (Accidental omission 
of direction in judgment.) 

(’16) AIB 1916 All 188 (189) : 87 All 823. (Ac- 
cidental omisBion of important thing in judg- 
ment.) 

(’17) AIB 1917 Lah 216 (216). 

(’20) AIB 1920 Nag 167 (167). (AppUcation to 
correct the decree in the matter of costs.) 

(’86) AIB 1986 Cal 619 (620) : 68 Cal 181. 

(’86) AIB 1986 Oudh 92 (98) : 10 Luck «96. 

4. (’27) AIB 1927 Mad 486 (486), 
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\ (2) Under the inherent powers of the Ooart (Section 161) a diioi^e which is at 
variaTice with the judgment * can be amended 60 as to agree Dvith the 
judgment.^ 

(3) A decree or order may be varied or amended in any other case by a review of 
judgment or by an appeal from the decree.® 

Without correcting the decree itself, the Court may, under 0. 20 R, 11, order 
that the payment under a money decree may be made in instalments. A decree if 
made ex parte may also be set aside by a proceeding under O. 9 B. 13 or a suit in 
certain circumstances, or in appeal or revision. 

Where the Court can amend a decree passed by it, the proper course is to 
apply for amendment and not to appeal.^ But neglect to apply for amendment does 
not preclude a party from obtaining the same result in appeal.® But an amendment 
should not be made if it will have the effect of making the decree differ from the 
judgment. If the same mistakes are made in both the judgment and decree, both 
should be amended and not the decree alone.® 

A decree may be amended though the applicant’s pleader may have signed 
the decree.^® 

As to the powers of the Court to extend the time fixed by a decree, there is 
a conflict of opinion. See Section 148, Notes 2 and 3. 

In an application to amend a decree or order under this Section, the Court has 
no power to annul the decree or order itself.'' 

See also Notes to Order 20 Rule 6. 


8« Glevioal or arithmetical mistakes and errors arising from accidental 
Blip or omission. — As has been seen in Note 2 above, a Court can always correct 
clerical or arithmetical mistakes and errors arising from accidental slip or omission 
even though the decree agrees with the judgment. Thus, where a direction as to costs,' 
or interest,® or leave to bring a fresh suit,® or a provision fixing the period for payment 
in a redemption decree,® or a relief asked by the plaintiff,® is inadvertently omitted, 
the decree may be amended by adding the direction or provision. 


5. See Note 8, below. 

«. (*80) 2 All 497 (506). 

('22) AIR 1922 Mad 192 (192). 

('01) 24 Mad 1 (10) : 27 Ind App 107 (PC). 

('27) AIR 1927 Mad 720 (722). 

<'71) 15 Suth W R 414 (414). (An omission to 
award costs— Review.) 


7. ('70) 2 N W P H C R 184 (184). 

('76) 25 Suth W R 68 (64.) 
f *69) 1 N W P H 0 R 168 (170). 

<»81) 1881 All W N 60 (61). 

(’74) 21 Suth W R 41 (41). 

<'35) AIR 1935 Cal 619 (620): 68 Cal 181. (Omis- 
sion to appeal does not bar an application for 
amendment.) 

3. ('85) 7 All 606 (611) (FB). 


9. (’15) AIR 1915 Mad 989 (940.) 

(’ll) 11 Ind Oas 896 (897) (All). 

(’07) 81 Bom 447 (449). 

(’71) 15 Suth W R 4 (5). 

(’89) 41 Pun L B 119 (120). (The Court should 
not refuse to correct the error on the ground 
that since the mistake appears in the judgment. 


the error in the decree is not accidental.) 

10. (’25) AIR 1925 Oudh.878 (878). 

11. (’19) AIR 1919 Low Bur 151 (153) : 9 Low 
Bur Rul 268. 

Note 3 

1. (’20) AIR 1920 Pat 180 (180). 

(’28) AIR 1928 Lah 800 (801). 

2. (’10) 87 Cal 623 (625) ; 87 Ind App 133 (PC). 
(Privy Council allowed amendment granting 
subsequent interest to plaintiff in appeal by de- 
fendant even though there was no cross appeal 
by former.) 

(’26) AIR 1926 Oudh 223 (224). 

3. (’78) 20 Suth W R 401 (401). 

4 . (’17) AIR 1917 Oudh 141 (143). 

5. (’80) AIR 1980 Lah 210 (211). 

(’37) AIR 1987 Oudh 191 (192) : 12 Luck 759. 
(Suit for possession and mesne profits— Court 
accepting oral request to determine mesne profits 
in execution — No mention as to mesne profits 
in judgment and decree — • Amendment can be 
granted.) 
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The following are some instances of accidental slips that may be corrected by 
the Court under this Section 

(1) Inadvertently passing a decree for foreclosure instead of one for sale.^ 

(2) Inadvertently recording an order of dismissal, instead of an order decreeing the 

suit or appeal.^ 

(3) Inadvertently misdescribing the property covered by the decree or judgment.^ 

(4) Judgment accidentally including the property of a stranger.* 

(6) Passing a personal decree against the legal representatives of a party.^* 

(6) Accidentally entering the name of a deceased party instead of his legal 

representatives who had been brought on the record.^^ 

(7) Passing an erroneous order as to costs by oversight.^* 

See also the undermentioned cases.^^ 

Where by an oversight or accidental slip the name of a wrong person is inserted 
in the decree as the guardian of a minor party, the Patna High Court has held that 
the mistake may be corrected under this Section.^* But where it is not a case of 
mere misdescription but a case of real non-representation of the minors by the proper 
guardian, it is a defect of substance and hence the Madras High Court has held^* that 
such a defect cannot be cured by substituting the name of the proper guardian under 
this Section. 

Section 152 does not apply where there is no question of clerical or arithmetical 
mistakes or errors arising from accidental slips and omissions,^* even though the order 


6. (’14) 22 Ind Gas 935 (986) : 7 LowBurRulSl. 

7 . (’16) AIR 1915 All 828 (824). 

(’24) AIR 1924 Oudh 144 (144). 

8. (’15) AIR 1915 Oal 666 (586). 

(’16) AIR 1916 All 78 (76). 

9 . (’&) AIR 1929 All 147 (147) : 60 All 869. 

10 . (’28) AIR 1928 Bom 414 (415). (It may be 
amended though the application is made at a 
later stage.) 

(’24) AIR 1924 Lah 621 (622). 

(’89) 48 Cal W N 490 (492, 498). 

11 . (’80) AIR 1980 Sind 96 (96) : 26 Sind L R 150. 

12 . (’01) 1901 All W N 94 (95). 

(’26) AIR 1926 Lah 664 (665). (Order under this 
Section is not appealable.) 

(’12) 15 Ind Gas 910 (910) (Cal). 

(1898) 1698 App Gas 688 (641), Milson v. Garter. 
(’89) AIR 1989 Lah 255 (256). (Suit for accounts 
— Final decree including only costs between 
preliminary and final decrees — Decree can be 
amended so as to include costs prior to prelimi- 
nary decree.) 

’86) AIR 1985 Oudh 869 (871) : 11 Luck 150. 
’86) AIR 1986 Pesh 196 (197). (An application 
for amendment of a decree is maintainable under 
8. 152, where the question of award of costs is 
not in dispute but only the method of assessment 
or any item awarded is in controversy.) 

(’88) AIB 1938 Oudh 7 (8). (Full pleaW. fee 
awarded against an admitting defendant con- 
trary to rules.) 

13m also (’85) AIR 1986 Oal 619 (620) : 68 Gal 
181. (If Judgment includes costs it means costs 
allowed by rules — If costs which are not per- 
missible are included in decree. Court should 


correct decree so as to make it in conformity 
with the judgment.)] 

13 . (’83) AIR 1988 All 102 (108). (Mortgage suit 
— Omission to specify property in decree— Court 
has power to amend decree.) 

(’88) AIB 1938 All 608 (609). (Decree passed on 
basis of compromise— Defect not detected by 
any one — Court has inherent power to correct 
mistake.) 

(’88) AIR 1988 Mad 573 (575). (Appellate Court 
dismissing suit in toto instead of dismissing it 
only against appealing defendant — Mistake can 
be corrected under S. 152.) 

(’87) 169 Ind cas 226 (227) (Oudh). (Ex parte 
decree— Judge mentioning O. 17 R. 8 instead of 
O. 17 B. 2 in decree — Accidental slip can be 
corrected ) 

(’37) 1937 Mad W N 1013 (1013). (Suit to 
enforce charge— Judgment and decree not in 
terms of 0. 84 B. 4 read with 0. 84 R. 15— 
Judgment and decree can l)e amended.) 

14 . (’26) AIR 1926 Pat 564 (565). 

15 . (’28) AIR 1928 Mad 1057 (1059). 

16 . (’26) AIR 1926 Oudh 228 (224). (The test is 
whether the order represents the intention of 
the Court at the time.) 

(’09) 83 Bom 216 (218). 

(’15) AIR 1915 All 102 (104). 

(’31) AIR 1931 All 427 (428). (Provision for sale 
in final decree under 0. 84 R. 8, cannot be 
annulled by amendment on the ground that the 
preliminary decree does not contain it.) 

(’89) AIB 1939 All 96 (96. 97). (Amending decree 
by reducing decretal amount in light ofaooounta 
newly filed is not justified under the Section.) 
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beein passed under an erroneous impression as to the facts of the case.^^ An 
amendment allowing a correct description of property which completely alters the 
plaint and the decree and the deed on which the plaint is based, cannot be said to be 
the correction of a clerical mistake in the judgment and cannot be allowed.^^ 

Miatakea originating in pleadin^a* — A Court can, under Section 163, 
amend clerical errors in a decree although the error may have first occurred in the 
parties* pleadings and may have been merely copied from them in the decree : it is not 
necessary to first, amend the pleadings in such a case.^ There is, however, a conflict of 
opinion in the Allahabad High Court on this point. One set of cases^ has taken the 
view that such errors could be amended under this Section, while in the undermentioned 
cases^ it has been hold that Section 162 is confined to the correction of clerical errors 
made by the Court itself and that it has no concern with the mistakes of parties which 
are repeated by the Court. No reasons are given for thus restricting the scope of 
Section 162. The language of the Section does not exclude mistakes copied from 
pleadings. The latter view cannot be accepted as a sound one. 


d. Hiatakes originating anterior to the suit. — It has been held by the 
Madras^ and the Rangoon^ High Courts and the Chief Court of Oudh^ that accidental 
mistakes may be amended even though they may have an origin anterior to the suit 
and may have been merely repeated in the decree. Thus, where there is an error in 
the description of mortgaged property owing to the accidental omission of certain 
words* or the insertion of a wrong survey number® in the mortgage deed and the error 


(’35) AIB 1935 All 841 (841). (Where an entry in 
a decree has been deliberately made by the Court 
after due consideration of the circumstances, no 
matter whether it is right or wrong, it is not an 
error which can be corrected under this Section.) 
(’34) AIR 1934 Lah 735 (736). 

(’85) AIR 1985 Pesh 104 (106). 

(*32) AIR 1932 Lah 619 (619, 620). (Suit for 
accounts by principal — Preliminary decree 
directing plaintiff to apply for appointment of 
commissioner for taking accounts — Subsequent 
amendment that on plaintiff failing to apply by 
certain date defendant may apply or Court may 
take steps on its own initiative is not competent 
in law.) 

17. (’20) AIR 1920 Pat 748 (744): 5 Pat L Jour 258. 
[See also (’12) 13 Ind Cas 113 (116) (Mad).] 

18. (’34) AIR 1984 All 100 (101). 

Note 4 

1. (’14) AIR 1914 Mad 297 (297). (Following 16 
Mad 424.) 

(’34) AIR 1984 Lah 561 (561). 

(’34) AIR 1984 Lah 29 (29, 80). 

(’84) AIR 1984 Pat 498 (494) : 18 Pat 778. (Mis- 
description of property in bond repeated in decree.) 
(’27) AIR 1927 Mad 485 (485, 486). 

(’28) AIR 1923 Lah 147 (148). 

(’21) AIR 1921 Oudh 190 (190). 

(’28) AIR 1928 Pat 218 (218). 

(’21) 62 Ind Cas 652 (653) (Mad). 

(’09) 4 Ind Cas 281 (232) : 5 Nag L B 159. 

(’84) AIB 1984 Oudh 352 (854) : 8 Luck 784. 
(Wrong khasra number of mortgaged property 
repeat^ in judgment and decree— -Plaint, judg- 
ment and decree can be amended.) . 


(’38) AIR 1933 All 102 (103). (Mortgage suit— 
Particulars of mortgage recited in plaint but pro* 
perty not detailed at the foot of plaint— No 
specification of property in preliminary and final 
decrees — Decrees can be amended — Amendment 
of plaint not neiressary.) 

(’85) AIR 1985 Oudh 92 (98) : 10 Luck 496. (Mis- 
description of mortgaged property in plaint 
repeated in preliminary and final decree — Plaint 
and decree can bo amended.) 

[See afso(*35) AIR 1935 Rang 522 (528). (Pro- 
perty incorrectly described in plaint, preli- 
minary decree and final decree — Amendment 
can bo allowed in final decree under inherent 
power.)] 

2. (’23) AIR 1928 All 349 (350). 

(’14) AIR 1914 All 61 (62). 

(’24) AIR 1924 All 520 (520). 

(’85) AIR 1935 All 914 (914, 915). (Decree granted 
on plaint giving wrong name of defendant can 
be amend^ by the insertion of the name of the 
right person after giving notice to him.) 

3. (’19) AIR 1919 All 264 (265). 

(’27) AIR 1927 All 585 (585). (But in a fit case 
the Court may correct the mistake under S. 151.) 
(’06) 1906 All W N 220 (220). 

Notes 

1 . (’31) AIR 1931 Mad 260 (263). 

(’82) AIR 1932 Mad 275 (279). (Decree may be 
amended after rectification of deed in a suit.) 

2. (’24) AIR 1924 Rang 104 (104). 

3. (’34) AIR 1984 Oudh 852 (854) ; 8 Luck 784. 

4. (’24) AIR 1924 Rang 104 (104). 

5. (’31) AIR 1931 Mad 260 (263). 

(’32) AIR 1932 Mad 275 (278, 279). 
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is repeated in the plaint and the decree, the Oonrt has ample power to reotify thi 
error. The Nagpur Judicial Oommissioner’s Oourt, however, is of the view that 
Section 152 does not apply to such a casei and that a suit for rectification would be the 
appropriate remedy.^ 


6. Inherent power of the Court to amend deoreea or orders. — It is 

a cardinal principle of the law of procedure that the decree should agree with the 
judgment. (See 0. 20 B. 6.) Hence, even in oases not falling within Section 162, a 
Court has inherent power to amend its decree when it is at variance with the 
judgment.^ In other words, when the decree does not correctly express what was 
really decided and intended by the Oourt, the Court has an inherent power to amend 
the decree so as to carry out its own meaning.^ In exercising this power the Court is 


6. (’12) 14 Ind Gas 407 (409) : 8 Nag L R 13. 

Note 6 


1. (’10) 87 Cal 649 (657). 

(’82) AIR 1982 All 667 (589): 54 All 800. 

(’88) AIR 1988 Pat 185 (188). 

(’82) AIR 1982 Oudh 298 (295). 

(’24) AIR 1924 Cal 895 (898). 

(’25 AIR 1925 Cal 420 (421). 

(’15) AIR 1915 Gal 586 (586). 

(’14 AIR 1914 Cal 887 (887). 

(*19) AIR 1919 Lah 80 (81): 1919 Pun ReNo. 92. 
(’06) 1906 Pun L R No. 167. (Where the decree 
does not agree ¥^ith the judgment, it can be 
amended under 8. 206— Now this will have to 


be done under 8. 151 : see Note 1, above.) 

(’92) 14 AU 226 (229) (FB). 

(’78 20Buth WRlll (112). 

(’66) 6 Suth W R MiM 81 (82). 

(’ll) 12 Ind Gas 151 (164) (Oal). 

(’97) 1 Gal W N 65 (67). 

(’88)12 Bom 174 (188). 

(’70) 14 Woo Ind App 40 (48) (PC). 

(’98) 22 Bom 870 (874). 

(’92) 16 Bom 404 (407). 

(’02) 4 Bom L R 909 (911). 

(’88) 1888 Pun Re No. 94, page 251. (The variance 
must be patent on the face of the document — 
Decision under 8. 206 of the Old Code.) 

(’24) AIR 1924 All 818 (821): 46 All 864. 

(’28) AIR 1928 All 119 (120). 

(’82) AIR 1982 All 887 (840) : 54 All 490. (Costs 
awarded in judgment means legal costs— Decree 
including costa covered by Vakil’s fees contrary 
to rules — Amendment obligatory.) 

(’29) AIR 1929 Lah 664 (664). 

(’ll' 11 Ind Gas 102 (104) (Gal). 

17 Ind Gas 279 (280) (Cal). 

I AIR 1917 Pat 896 (897). 

I AIR 1917 All 448 (445) : 88 All 898. (Court 
{ht to frame final decree in accordance with 
iliminary decree.) 

(’14) AIR 1914 Gal 220 (221). 

(’16) AIR 1916 Lah 850 (851). 

(’82) AIR 1982 All 887 (840) : 54 AU490. (No 
application for amendment necessary- Plea of 
laches not available against such application.) 
(’28) AIR 1928 Rang 215 (216). 

(’97) 24 Oal 759 (762). 

(’16) AIR 1916 M 45 (46). (Prdiminaiy decree 
for partition— Name of one cosharer omitted — 


Decree amended so as to bring it into confor- 
mity with pleadings.) 

(’85) AIR 1985 Gal 619 (620): 68 Qal 181. (Where 
the judgment awards costs to a party it implies 
costs allowed by the rules— If the decree includes 
costs which are not permissible under the 
rules, the decree is not in accordance with the 
judgment and does not correctly state what the 
Court intended — It is therefore the duty of the 
Court to correct it so as to make it in confor- 
mity with the judgment.) 

(’37) AIR 1987 Gal 96 (98). (Judgment directing 
that costs of appeal would bo costs in suit — 
Decree providing that costs of original hearing 
and of retrial ordered thereby, as well as costs 
of appeal to abide result of trial — Decree could 
be amended to agree with judgment.) 

(’88) AIR 1988 Lah 188 (190, 191): I L R (1938) 
Lah 148. (Judgment imposing personal liability 
for costs on mortgagor — Decree drawn up in 
usual form and making no mention of such lia- 
bility — Decree can be amended and brought 
into conformity with judgment.) 

[See also (’15) AIR 1915 All 351 (852).] 

2. (’24) AIR 1924 All 690 (690). 

(’31) AIR 1931 P 0 104 (106) : 58 Ind App 141 : 
58 Gal 1281 (PC). (Amendment by Privy Coun- 
cil of its order.) 

(’17) AIR 1917 Lah 216 (216). (Judge has power 
to avoid reduotio ad ahsurdum.) 

(’16) AIR 1916 All 207 (210). 

(’81) AIR 1981 Oudh 422 (424). 

(’26) AIR 1926 Lah 499 (501); 8 Lah 161. (Name 
of party omitted in decree — Amendment lies — 
Oourt has inherent power.) 

(’89) 43 Gal W N 490 (492). (Observations of 
Bowen, L. J., in In re Swire, Mellot v. Swire 
quoted with approval.) 

(’85) AIR 1985 Bom 75 (75, 76) : 59 Bom 158. 
(Decree drawn up in terms of interlocutory 
application instead of according to final order 
owing to mistake on part of ministerial servant 
—Court has inherent power to amend decree.) 

(’85) AIR 1985 Oudh 461 (462) : 11 Luck 418. 
(Amendment may be made even after limita- 
tion for appeal from decree has expired.) 

(’85) AIR 1985 Oal 619 (620) : 68 (hi 181. (Pro- 
vided amendment can be made without injustice 
or in terms which preclude injustice.) 

[See also (’88) 12 Bom 174 (188). 
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fiorreotin^ what is really a mistake of its ministerial officers by .whom the decree or 
order was drawn np. In In Be Swire, Mellor v. Swire, ^ Lindley, L. J., said : 

* 'There is no snoh xnagio in pasBing and entering an order as to deprive the Court of 
jurisdiction to make its own records true, and if an order, as passed and entered does not 
express the real order of the Court," 

the Court has ample jurisdiction to set that right. And Bowen, L. J., said : 

"Every Court has inherent power over its own records so long as those records are within 
its power and it can set right any mistake in them. It seems to me that it would be perfectly 
shocking if the Court could not rectify an error which is really the error of its own minister. 
An order, as it seems to me, even when passed and entered, may bo amended by the Court as to 
carry out the intention and express the meaning of the Court at the time when the order was 
made, provided the amendment be made without injustice, or on terms which preclude 
injustice." 

Thus, where P sues Q and B for a certain sum and judgment is given in savour 
of P 'as prayed’ but the decree as drawn up makes the amount payable by Q alone, 
the Court can amend the decree so as to bring it in conformity with the judgment.^ 
Similarly, where the judgment gives a mortgage decree in favour of the plaintiff but 
the decree is wrongly drafted so as to give the decree-holder only a charge on the 
property, the decree may be amended so as to agree with the judgment.^ 

Where an order which had been dictated but which had been intended to b^ 
reconsidered was signed inadvertently, the High Court of Allahabad set aside the order 
under its inherent powers.^ 

But where the decree as drafted is in accordance with the intention of the 
judgment and there is no clerical or arithmetical mistake or accidental slip or 
omission, the Court has no power, either under Section 152 or under its inherent 
jurisdiction, to amend it^ and this is so even if the judgment itself is erroneous in law^ 
and the error is apparent on the face of the judgment.^ Thus, where a judgment ie 
passed against G and the decree agrees with the judgment, it cannot bo amended so aa 
to convert it into a decree against O and another person.^’^ 


('18) 19Ind Gas916(917)(Gal). (Following (1882) 
7 App Gas 34, Lawrie v. L^s, and (1892) App 
Gas 560, Hatton v. Harris.) 

(’18) AIR 1918 Mad 1287(1293):40 Mad 259(FB).] 

3. (’85) 80 Ch D 239 (246), In re Swire, Mellor 
v. Swire. 

[See also (’26) AIR 1926 P G 136 (148) (FO). 
((1885) 30 Gh D 239 (246), In re Swire, Mellor 
v. Swire; observation of Bowen, L. J. quoted 
with approval.)] 

4. (’92) 15 Mad 403 (404). (And the matter 
becomes res judicata.) 

5. (’16) AIR 1916 Mad 520 (521). 

6. (’33) AIR 1938 All 49 (49). 


7. (’27) AIR 1927 Pat 405 (406). 
(’30) AIR 1930 Lah 589 (591). 
AIR 1927 Lah 403 (404). 

ill ‘ 


(’26) AIR 1926 Gal 1100 (1101). 

(’27) AIR 1927 Gal 203 (206). (Arithmetical mis- 
take in Commissioner’s report crept into judg- 
ment and decree— No remedy by way of amend- 
ment but by review or appeal.) 

(’04) 8 Oal WN 478 (474). (Only remedy is by an 
application for review.) 

(’10) 6 Ind Oas 979 (981): IS Oudh Oas 114. 

(’18) 24 Ind Oas 881 (881): 7 Sind L R 186. 


(’28) 108 Ind Gas 737 (738) (Lah). 

(’09) 2 Ind Gas 651 (551) (All). 

(’25) AIR 1925 Pat 47 (47, 48): 3 Pat 654. 

(’86) 8 All 377 (380). 

(’99) 22 Mad 364 (367). 

(’98) 15 All 121 (123). (Interest not granted by 
decree or judgment — Decree cannot be amended 
by award of interest.) 

(’98) 20 All 837 (339). 

’82) 1882 All W N 72 (78). 

(’89) AIR 1939 Lah 312 (313). 

(’38) AIR 1938 Gal 187 (187, 188). 

(’86) AIR 1936 Oudh 81 (83). (Preliminary mort- 
gage decree providing that the plaintiff was 
entitled to apply for personal decree in case of 
deficiency of the sale proceeds of the mortgaged 
property — If the decree is allowed to stand and 
is not appealed against, it cannot bo amended 
by the omission of the provision for the personal 
decree because such provision amounts to an 
adjudication on the rights of the parties.) 

(’88) AIR 1938 Lah 831 (882, 883). 

8. (’17) AIR 1917 Mad 290 (291, 292). 

9. (’24) AIR 1924 Mad 226 (226). 

(’17) AIR 1917 Mad 290 (290, 291). 

10. (’17) AIR 1917 All 166 (167). 

(’16) AIR 1916 Pat 46 (46). 
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7. . • . « be oornotad.’* — The unendment of aondentd miatakee 
under this SectioQ cannot be daimed by any party as of right. The matter is left to 
the discretion of the Obdrt to he exercised in view of the pecnliar facta of each case.^ 
But the Calcutta High Court has, in the undermentioned case,* held that the word 
"may” in Section 152 does not make it discretionary with the Court to order the 
correction but merely enlarges the powers of the Court by providing that such 
correction can he done at any time. It was, however, conceded in that case that the 
amendment may be refused when it offended against the principles of equity, for 
instance, where the interest of a bona fide purchaser for value without notice may he 
jeopardised. In a later case of the same High Court,* Suhrawardy, J., adhered to the 
view taken in the case and further held that where the decree was not in conformity 
with the judgment owing to an error of the Court, it was incumbent on the Court to 
order its amendment without regard to any laches on the part of the parties. 
<Irabam, J., on the other hand, held that the matter is one of discretion to be 
exercised in view of the particular facts of each cam. In a still later case,* the same 
High Court held that a decree could be brought into conformity with the judgment 
-even after the lapse of years and that the only limitation is that the Court may deem 
it inexpedient or inequitable to exercise its power where third parties have acquired 
rights bona fide, under the erroneous decree. 

8. "At any time.” — It is a general principle that rules of limitation are 
applicable to acts to he performed by litigants and not to acts which the Court may 
or has to perform suo motu.^ An amendment under this Section falls within the latter 
class of acts and there is consequently no limitation for an application for amendment 
under this Section.* The amendment can be made at any time,^ But where satis* 
faction of a decree has been entered up the Court is functus officio and has no 
power to amend the decree. An order for amendment in such a case is a mere 


Note 7 

1. (’28) AIR 1923 Mad 67 (67). 

(’33) AIR 1933 Oudh 428 (426). 

(’83) AIR 1988 Oudh 466 (468) : 9 Luck 90. 

<’88) AIR 1988 Oudh 629 (630) ; 9 Luck 162. 

<’88) 142 Ind Oas 880 (882) (Nag). 

<’28) AIR 1925 All 187 (188) : 47 All 44. 

(’26) AIR 1926 All 666 (566). 

<’86) AIR 1985 Oudh 869 (371) : 11 Luck 150. 
(’88) AIR 1988 Lah 4 (6). 

(’87) AIR 1937 Lah 894 (895). 

2. (’24) AIR 1924 Gal 896 (897). 

3. (’82) AIR 1982 Cal 668 (664, 666, 667). 

4. (’88) AIR 1988 Cal 627 (629) : 60 Cal 768. 

Note 8 

1. (’86) 8 All 619 (688, 684). (The mete fact 
that one of the patties has made an applica- 
tion under this Section, will not render the act 
of the Court subject to the rule of limitation.) 

<’87) 11 Bom 284 (286). 

i'la) 21 Ind Oas 640 (641) : 7 Sind L R 68. 

2. (’29) AIR 1929 Oudh 885 (888) : 4 Luck 662 
(PB). 

(’21) AIR 1921 Pat 491 (494). 

<’24) AIR 1924 Oudh 408 (409). 

(’24) AIR 1924 Oudh 144 (144). 

<’24) AIR 1924 Cal 896 (899). 

<’82) 4 Mad 172 (178). 


(’97) 1897 Pun Re No. 12. 

(’87) 10 Mad 61 (62). 

(’08) 11 Oudh Oas 208 (211). 

(’87) 9 All 364 (366). 

(’69) 12 Suth W R 66 (66). (90 dajrs’rule does not 
apply.) 

(’94) 21 Cal 269 (261). 

(’87) AIR 1937 Lah 894 (895). 

(’87) 41 Cal W N 1330 (1881). 

3. (’21) AIR 1921 Oudh 190 (190). 

(’29) AIR 1929 AU 837 (837) : 61 All 672. 

(1892) 1892 App Cas 647 (664), Hatton v. Harris. 
(Decree amended after 39 years.) 

(’88) 12 Bom 174 (188). (Decree amended after 
10 years.) 

(’91) 14 Mad 160 (152). (Amendment after execu- 
tion.) 

(’24) AIR 1924 All 690 (690). 

(’28) AIR 1923 Bom 414 (416). (Late stage of the 
proceeding.) 

(’27) AIR 1927 Bang 67 (67) : 4 Bang 847. (Omis- 
sion to appeal does not bar application.) 

(’25) AIR 1926 Oudh 418 (419). 

(’ll) 12 Ind Oas 151 (164) : 39 Oal 266. 

(’94) 17 Mad 67 (69). 

(’14) AIR 1914 Sind 40 (41) : 8 Bind L R 28. 

(’16) AIR 1916 Mad 908 (908). (Pending second 
appeal.) 

’87) AIR 1987 Lah 894 (885). 
’89)AIR1989Bom889(890):41BomLB800(803). 
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nullity unlm steps are taken to set aside the order recording satisfaction.^ 

Similarly, where third parties have acquired rights under the erroneous decree, 
for valuable consideration and in ignorance of the error in the decree, no amendment 
should be allowed so as to prejudice their rights.^ The reason is that it would be 
inequitable to allow amendment of the decree in such a case.^ Laches may also, in the 
particular circumstances of a case, disentitle a party to relief by way of amendment of 
a decree.^ 

See also Note 7 above. 

9. Court by which amendment oan be made. — Unless and until a decree is 
superseded in appeal or revision, the Court which passed it is entitled to amend it 
under this Section.^ Whore an appeal or revision has been preferred from the decree, 
the power of the Court of first instance to amend the decree depends on the question 
whether the decree has been superseded by the appellate decree or is left intact. 
Where the decree of the lower Court is confirmed, reversed or varied, it is superseded 
by the decree of the Appellate Court, and the only Court that can amend the decree 
thereafter is the Appellate Court.^ But where the decree of the lower Court is left 


(’S9) 43 Oal W N 490 (492). 

4. (*25) AIR 1925 All 556 (556). 

(’29) AIR 1929 Mad 880 (832). 

(’26) AIR 1926 Mad 516 (517). 

(*02) 12 Mad L Jour 96 (97). 

5. (’23) AIR 1928 Mad 57 (57). 

(’24) AIR 1924 Oal 895 (897). 

(’26) AIR 1926 Bom 389 (890). 

(’ll) 12 Ind Gas 151 (155) : 39 Oal 265. (But this 
principle has no application in cases of assign- 
ments of decrees.) 

(’24) AIR 1924 Oudh 408 (410). 

(’89) AIR 1939 Bom 389 (391) ; 41 Bom L R 800 
(804, 805). 

(’37) 41 Gal W N 1830 (1831). 

6. (’24) AIR 1924 Oal 895 (897). 

[See also (’37) AIR 1937 Oudh 217 (220) ; 18 
Luck 101 (FB). (Decree subsequently amended 
cannot be allowed to operate retrospectively so 
as to affect rights of purchaser for value with- 
out notice.)] 

7. (’26) AIR 1926 All 187 (188) : 47 All 44. 

(’28) AIR 1928 Nag 149 (149). 

(*29) AIR 1929 Gal 676 (679) : 57 Gal 549. 

(’16) AIR 1916 Lah 213 (214). 

(’32) 86 Oal WN 97 (103. 104, 105). 

(’37) AIR 1987 Oal 96(99). (Applicant not appear- 
ing in appeal which resulted in decree and hence 
having no knowledge of discrepancy between 
judgment and decree—Delay in making applica- 
tion for amendment — Delay held not fatal to 
granting of application.) 

(’87) 41 Gal WN 1330(1881). (Under the circum- 
stances of the case it was held that the applicant 
was under no obligation to satisfy the Oourt that 
thne wen no iMhM on hi. port.) 

(’86)87 Pun L B 628 (628). (Application to 
comet elwieal «Rot astococt. lefuMd on ground 
of lachM.) 


Note 9 

1. (’86) 1885 All W N 826 (326). (Execution 
Court cannot add to or alter decree.) 

(1864) 1 Suth W B Miec 8 (8). 

(’70) 18 Suth W B 330 (880). 

(’91) 13 AU 124 (126). 

(’22) AIB 1922 Mad 186 (186). (Tranefor of appli- 
cation for amendment to another Court is not 
proper.) 

2. (’10) 82 AU 296 (800) : 87 Ind App 70 (PC). 
(’98)6CP]:iB143 (148.) 

(’98-1900) 1898-1900 Lo^ Bur Bui 449. 

(’10) 6 Ind Cas 804 (304) (Cal). 

(’10) 6 Ind Cas 261 (262) (Cal). 

(’69) 11 All 814 (318) (FB). 

(’14) AIB 1914 Mad 99 (100). 

(’14) AIB 1914 Oudh 882 (888). 

(’96) 1696 Fun Be No 82, page 89. 

(’18) AIB 1918 Cal 188 (134). 

(’17) AIB 1917 All 417 (418). 

(’13) 21 Ind Cas 640 (541) : 7 Sind L B 53. 

(’17) AIB 1917 Mad 689 (689). 

(’16) AIB 1916 Mad 1202 (1202). 

(’ll) 12 Ind Cas 189 (189) (Mad). 

(’ll) 12 Ind Cas 669 (672) (Cal). 

(’15) AIB 1916 Mad 1068 (1068). 

(’25) AIB 1926 Mad 786 (786). 

(’27) AIB 1927 Bang 67 (68) : 4 Bang 847. 

021) AIB 1921 Upp Bur 6 (0) : 4 Upp Bur Bui 1, 
(’29) AIB 1929 Bang 168 (169) : 7 Bang 88. 

(’81) AIB 1981 Bang 168 (164): 9 Bang 186. 

(’30) AIB 1980 Nag 188 (188). 

(’29) AIB 1929 Mad 680 (881). 

(’21) AIB 1921 All 180 (180, 181). 

(1900) 1900 Pun Be No. 69, page 281. 

(’92) 16 Mad 170 (174). 

(’96)18 Mad 214 (216) (FB). (Orerruling 9 Mad 
864.) 

3CFC. 78. 


SMtion'lSS 
Notes 1-4 
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intact, os for instance, where an appeal or revision is dismissed in limine? or for 
default,^ or where the amendment relates to a portion of the decree which is outside 
the scope of the appeal^ or where the appeal is withdrawn,^ the lower Court is entitled 
to amend the decree. It was held by the High Court of Allahabad in the undermen- 
tioned case^ that the words “at any time’* have a special significance and provide for 
amendment by the lower Court even where its decree has merged in the decree of 
the Appellate Court. 

There is a conflict of opinion as to the effect of a dismissal of an appeal under 
O. 41 B. 11 of the Code and as to whether after such dismissal the decree can be 
amended by the lower Court or can bo amended only by the Appellate Court. For a 
discussion of the question, see Notes to 0. 41 E. 11, infra. 

Amendment pending appeal against decree, — From what has been said above, 
it is clear that an amendment can bo made by the Court which passed the decree even 
when an appeal against the decree is pending in a superior Court.® But the Appellate 
Court can also amend the lower Court’s decree under Section 152 read with Section 
107 (2) of the Code.® 

Power of executing Court to amend, — An executing Court has no power, as 
such, to amend the decree. It cannot go behind the decree but must take the decree as 


(’94) 18 Bom 642 (545). 

(’10) 6 Ind Gas 723 (726) (Cal). 

(’07) 6 Gal L Jour 542 (643). 

(’18) AIR 1918 All 341 (342). 

(’89) 11 All 267 (274) (EB). 

(’38) AIB 1938 Lah 4 (6). 

(’36) AIB 1936 Gal 619 (620) : 63 Gal 181. 

The following cases to the contrary are not 
good^aw especially in view of the Privy Council 
decision in 39 All 996 (PC) cited above : 

(’88) 10 All 51 (54). 

(’69) 11 Beng L B S67n. 

(’69) 11 Beug L B 868n. (But oxocuting Gourt 
cannot question validity of decree on the ground 
that it was amended by lower Gourt after it had 
been confirmed in appeal.) 

(’74) 21 Suth W R 41 (41). (Decree of trial Gourt 
affirmed by lower Appellate Gourt — Application 
for amendment must bo made to the lower 
Appellate Gourt and not to the High Gourt.) 
(’97) 24 Gal 769 (762). (Decree confirmed on ap- 
peal by High Gourt^High Gourt can amend.) 
(’70) 14 Suth W R 26 (26). 

(’94) 18 Bom 642 (644, 646). 

(’89) 11 All 267 (274) (FB). 

(’89) 11 All 814 (818) (FB). 

[See (’89) 9 Gal W N 605 (608). ] 

3 . (’12) 16 Ind Gas 988 (938) (Mad). (Appeal dis- 
missed on the ground that no appeal lay.) 

(’82) AIR 1982 Pat 238 (240) : 11 Pat 409. 
(’20)A1R 1920 Lah 821 (822) : 1 Lah 842. (Revi- 
don dismissed — Application to amend should be 
made to the Small Gause Gourt.) 

(’36) AIR 1936 Pesh 91 (92). 

4 . (’26) AIR 1925 All 656 (566). 

(’17) AIR 1917 Nag 24 (24). 


5. (’20) AIR 1920 Gal 286 (286). 

[See also (’88) AIR 1933 Gal 335 (836): 36 Gal WN 
666 (667). (Decree confirmed by Privy Gouncil 
— Glerical mistake discovered subsequently as 
to double payment of court-fees — High Gourt 
can correct.)] 

6. (’28) AIR 1928 All 679 (680) : 60 All 608. 

7 . (’34) AIR 1934 All 971 (972). 

8 . (’18) AIR 1918 Mad 295 (296). 

(’14) AIR 1914 Gal 220 (221). 

(’ll) 12 Ind Gas 669 (672) (Gal). (Lower Gourt’s 
control over its decree does not come to an end 
on the filing of an appeal.) 

(’24) AIR 1924 Pat 628 (628). 

(’26) AIR 1926 All 304 (304) : 48 All 224. 

(’24) AIR 1924 All 127 (127). 

(’31) AIR 1931 All 766 (766). 

(’94) 21 Gal 476 (479). (The matter was loft to the 
Appellate Gourt in the peculiar circumstances of 
the case.) 

Note, — The language of the decision in AIR 
1916 All 170 : 82 Ind Gas 194 would seem to lay 
down a contrary view but the real decision in the 
case is quite different, namely that after a decree 
is drawn up, it cannot l)e altered on the ground 
that it is erroneous in law. 

also (’82) AIR 1982 Oudh 291 (293) : 8 Luck 
93.)] 

9 . (’28) AIR 1928 All 458 (459). 

(’28) AIR 1928 All 358 (360): 45 All 53. (Error in 
calculating amount.) 

(’76) 1 Bom 1(8). (Glerical error in decree ordered 
to be amended at hearing of appeal.) 

[See (’34) AIR 1934 Pat 146 (147). (Decree can- 
not be amended in appeal arising from proceed- 
ings for execution of the decree.)] 
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it standfl.^^ The proper course is to apply to the Court which passed the decroo for 
amendment, and not to the executing Court.^^ But where the executing Court and tho 
Court which passed the decree are one and the same, the Court can amend the decree 
in the course of the execution,^* 

. Power of successor in office to amend, — The successor in office of a Judge can 
correct a clerical mistake in the order passed by his predecessor. Tho word used in 
Section 152 is "Court" and not "Judge" and the "Court" must mean tho Court 
whoever be tho presiding Judge.^“ The power given by this Section is wider than that 
conferred under 0. 47 R. 2 on the successor of a Court pjissing an order.'* 

Seo also the undermentioned case.'® 

lOt ‘‘Of its own motiona’* — Under this Section the Court can amend a 
decree of its own motion.^ 

11* Who can apply for amendment. — The Section expressly says "or on 
the application of any of the parties," A person not a party to tho suit has therefore 
no right to apply for amendment of the decree.^ But an assignee of a decree may apply 
for amendment under this Section.^ 


12. Notice of amendment. — The third paragraph of Section 206 of the Code 
of 1882 insisted on notice being given to tho opposite party before a decree was 
amended under tho Section.^ The present Section does not require any notice to be 
given. But it would bo unfair for a decree to bo amended without an opportunity 
being given to the party against whom the amendment will operate, to show cause 


[Sed also (*11) 10 Ind Gas 96 (97) (Mad). (Appeal 
dismissed fur default — Appellate Court corrected 
the lower Court’s decree.)] 

10 . (’12) 15 Ind Cas 719 (720) (Cal). 

(’77) 3 Cal 161 (170) : 4 Ind App 137 (PC). 

(’82) 8 Cal 832 (835, 336) : 9 Ind App 1 (PC). 

(’01) 28 Cal 353 (361) : 28 Ind App 57 (PC). 
(1900) 27 Cal 951 (967) ; 27 Ind App 110 (PC). 
(’09) 4 Ind Cas 479 (480) : 3 Sind L B 137. 

(’70) 2 N W P K G R 59 (60). 

(’70) 2 N W P H C R 184 (185). 

(’35) AIR 1935 Cal 619 (620) : 63 Cal 181. 

[See (’35) AIR 1935 Mad 429 (430). (Order in 
execution cannot amount to amendment of 
decree or modification of its terms.)] 

[See also (’87) 1887 Pun Re No. 67.] 

11 . (’ll) 9 Ind Cas 433 (434) (Oudh). 

(’89) 1889 Pun RoNo. 78. 

t’87) 1887 Pun Re No. 61. 

12 . (’35) AIR 1935 Cal 619 (620) : 63 Cal 181. 
(AIR 1933 Cal 627, Followed.) 

(’39) 43 Cal W N 490 (493). (The omission to 
raise an objection to the form of decree in 
previous execution application does not operate 
as res judicata.) 

[See also (’33) AIR 1933 Bom 200 (202).] 

13 . (’21^AIR 1921 Pat 806 (307). 

(’20) AIR 1920 All 64 (65). 

(’10) 6 Ind Gas 723 <724) (Gal). (The settled 
practice of the High Gourt is to allow applica- 
tions of this character to be made to the Divi- 
sion Bench in charge of the group to which the 


case lielongs.) 

(’89) 11 All 267 (293) (FB). 

14 . (’32) AIR 1932 Pat 321 (322). 

15 . (’32) AIR 1932 All 337 (339) : 54 All 490. 
(Whore an application for amendment of a decroo 
should Ijo made in tho first instance to tho High 
Gourt, High Court can troat an application for 
revision from the order on such application as 
one for amendment.) 

Note 10 

1 . (’29) AIR 1929 All 337 (337) ; 61 All 672. 

(’18) AIR 1918 Nag 41 (44). {Vide O. 41 R. 83). 
(’23) AIR 1923 All 358 (360) : 45 All 53. (Clerical 
error.) 

(’25) AIR 1925 Cal 178 (179). 

(’32) AIR 1932 All 337 (340) : 54 All 490. (Duty 
of Gourt to see decree agreeswith judgment— No 
application needed — Hence no question of laches 
or delay in such an application.) 

(’36) AIR 1936 Sind 53 (55) : 29 Sind L R 445. 

Note 11 

1 . (’78) 2 Cal L Rep 461 (463). (Government not 
being a party, had no right to bo heard.) 

2 . (’39) AIR 1939 Lah 255 (256). (A person who 
purchases a decree purchases the rights in the 
decree and if one of these rights vesting in the 
vendor is a right to have the. decree amended 
under the law, this right also passes to vendee.) 

Note 12 

1 . (1865) 2 Suth W R Misc 16 (16). 

(’78) 19 Suth W R 349 (350). 


Section 152 
Notes 9-12 
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'Seotton 158 against it.^ When an amendment is ordered in this manner, the aggrieved party may 
Notes 12-14 apply for a review of the order.^ 

It has been held that where a plaintiff applies for the amendment of a decree 
on the ground that by an accidental slip he mentioned in his plaint the name of a 
wrong person as the defendant which name has been repeated in the decree, and 
asking that the decree should be amended by the insertion of the name of the right 
person, it is open to the Court to amend the decree as prayed for after giving notice to 
the person whose name is sought to be inserted as that of the defendant and giving 
him an opportunity to show that the mistake is not accidental or clerical.^ 

18t Effect of amendment. — An amended decree must be taken as in force 
from the date of the original decree. There is a distinction between a case of amend- 
ment and one of novation or substitution. When an instrument is amended so as to 
express the real intention which it was intended to express but which it did not 
completely express, the transaction is not in substance varied but its inaccurate 
description is only rectified.^ Hence, where a decree is amended the amended decree 
operates as res judicata from the date of the original decree and not from that of the 
amendment.^ But it has been held by the Oudh Chief Court that though the general 
rule is that an amendment of a decree dates back to the date of the decree, yet the 
amendment should not be allowed to take effect from the date of the decree so as to 
affect the rights of a purchaser for value without notice who has acquired the property 
after the decree but before the making of the amendment.^ 

14. Amendment and limitation. — An amendment of the decree under this 
Section does not give a fresh starting point of limitation for an appeal or application 
except an application for the execution of the decree.^ Where, however, a party is 
prejudiced by an amendment but finds that at the date of the amendment, an appeal 
from the decree is barred if the period is calculated from the original decree, the 
Court will excuse the delay under Section 5 of the Limitation Act.^ Again, where a 
decree is in conformity with the judgment and the Court has no power to amend the 
decree under this Section, a party affected by the amendment will be entitled to 


2. (’35) AIR 1935 Oal 619(620). (32 Cal 253 (FB), 

ApplM). 

[See dlao (*35) AIR 1935 All 841 (841, 842).] 

3. (’26) AIR 1926 All 384 (386) : 48 All 281. 

4. (’35) AIR 1935 All 914 (914, 915). 

[Sss also (*33) AIR 1933 Bom 200 (202). (Mis- 
description of person against whom decree is 
passed — This can be amended in execution pro- 
ceedings.)] 

Note 13 

1. (’91) 14 Mad 150 (152). 

(’92) 15 Mad 403 (405). 

2. See cases cited in foot-note (1). 


[See also (’38) AIR 1938 Mad 578 (575). (Correc- 
tion of accidental or clerical mistakes though 
purporting to be made in review really falls 
under 8. 152 and there is no new decree sub- 
stituted for the original one in such cases and 
appeal lies from the original decree.)] 

3. (’87)AIB 1987 Oudh 217 (220):18 Luck 101(FB). 

Note 14 

1. (’20) AIR 1920 Fat 622 (680) : 5 Pat L Jour 
472 (FB). (Time for appeal runs from date of 


original decree.) 

(’17) AIR 1917 Low Bur 162 (163). (Do.) 

(’99) 22 Mad 864 (367). (Do.) 

(’05) 82 Cal 908 (909). (Do.) 

(’28) AIR 1928 All 22 (22). (Time for application 
under Art. 181 of the Limitation Act runs from 
date of original decree.) 

(’91) 14 Mad 150 (152). 

(’92) 15 Mad 408 (404). 

[But see (’15) AIR 1915 Nag 37 (88): 11 Nag L R 
92. (Time runs from the date of amendment.)] 

2. (’19) AIR 1919 Oudh 91 (91, 92). 

<’82) AIR 1982 Cal 584 (585) : 59 Cal 1052. 
(Amendment having no relation to the grounds 
upon which the validity of the decree is sought 
to be challenged in appeal. Even in such cases 
Court has discretion to excuse delay — Cal L 
Jour 188; AIR 1921 All 60, Dissented frob—AIR 
1928 Pat 265, Distinguished.) 

(’06) 8 Cal L Jour 188 (192, 198). 

(’01) 24 Mad 646 (649, 650). 

(’85) AIR 1935 Oudh 461 (462) : 11 Luck 413. 
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calculate the time from the date of amendment.® In the undermentioned case,* the BofttlftB 18t 

Punjab Chief Court expressed an opinion that the defendants were not bound to Notes 11-10 

appeal from the decree at a time when the plaintiff had, within the period of ninety 

days allowed for an appeal, applied for an amendment of the decree. No reasons aro 

given for this proposition and the decision, it is submitted, cannot bo accepted as 

correct. 

Limitation for the execution of decree. — Article 182 clause (4) of the 
Limitation Act (IX of 1908) expressly provides that whore the decree has been amended, 
time for execution of it runs from the date of amendment. The following decisions to 
the contrary, passed under the Limitation Act of 1877, which did not contain such a 
provision, are no longer good law.® The undermentioned cases® decided under tlw same 
Act, in which it was held that the limitation was extended, by treating the cider for 
amendment as one for review of judgment, are only of academic interest at the present 
time in view of the express provision in Article 182 clause (4). 

See also the Authors' Commentaries on the Limitation Act, Article 182 Note 60. 

15. SuooessiTe applioations for amendment— Res jndioata. — An application 
for amendment of a decree is not a suit. Hence, Section 11 of the Code do<}s not apply 
to such an application. But the principle of res judicata applies to it, Section 11 not 
being exhaustive. (See Notes under Section 11.) Hence, whore an application for 
amendment has been disposed of on the merits, a subsequent application substantially 
for the same relief is barred.^ But where the subsequent application is materially 
different from the previous application it is not barred.® 

16. Consent decree. — A clerical or arithmetical mistake or an error duo to an 
accidental slip or omission in a consent decree, may, as in tho case of any other decroo, 
be corrected by the Court under Section 152.^ Similarly, where a consent decree is 
not in accordance with tho agreement of the parties the Court has power under 
Section 161 to bring it into conformity with tho agreement.® Bnt where tlioro is no 
such mistake and there is no variance between the decree and the compromise petition, 
it cannot be amended either under Section 152 or Section 151, on the ground that tho 
compromise itself is bad for mutual mistake or fraud of the parties or on tho ground 
that it does not represent the true intention of the parties.® In such a case, the remedy 
of tho aggrieved jmrty is to sue for sotting aside the decree on the ground of mistake 


3. (’99) 22 Mad 3G4 (367). 

4. (’19) AIB 1919 Lah 250 (261). 

5. (’07) 4 All L Jour 469 (471). 

(’06) 27 All 676 (677). 

(*91) 13 All 124 (126). 

(’98) 20 All 804 (806). 

6. (’96) 17 All 39 (41). 

(’82) 4 All 137 (141). 

(’98) 26 Cal 268 (260). 

(’01) 24 Mad 25 (26). 

Note 15 

1. (*11) 12 Ind Gas 161 (168) : 39 Cal 265. 

(’16) 1916 Cal 696 (697). 

(*10) 61nd Cas 119 (120) (Mad). 

(’87) AIB 1987 Oudh 246 (247) : 18 Luck 186. 
(But wbeie the ap^ication ia not decided on 
merits eub^uent application ie not barred.) 

2. (*27) AIB 1927 Bang 67 (67) : 4 Bang 847. 


(’28) AIB 1928 Lab 244 (246). 

Note 16 

1. (’13) 21 Ind Cas 116 (116) (Cal). 

(’34) AIR 1984 Bang 108 (109). 

(’29) AIR 1929 Lah 264 (254). 

(’29) AIR 1929 Lah 400 (401). 

(’23) AIR 1928 liah 852 (363) : 9 Lah 176. 

(’.37) AIB 1937 Bom 457 (467, 468): I L R (1937) 
Bom 837. 

2. (’34) AIB 1984 Bang 108 (109). 

3. (’16) AIB 1916 Cal 446 (446). 

(’84) AIB 1934 Lah 899 (399). 

(’29) AIR 1929 Nag 34 (86). 

[See (*87) AIR 1987 Bom 467 (457, 468) : I L B 
(1987) ^m 887. (Clerical or arithmetical 
mistake in contract common to both parties 
embodied in decree can be corrected under this 
Section.)] 
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or fraud.* The reason is that a oonsent decree is in the nature of a contract and can be 
set aside on grounds on which a contract can be set aside.* 

A consent decree, in any other case, cannot be varied except by consent.* 
Whore, owing to ambiguity in the petition of compromise, the decree passed thereon 
is varied by consent so as to give expression to the true intention of the parties, it 
cannot be amended and restored to its former condition on the ground of its variation 
from the compromise petition.^ 

17. Avard, — The Section is general in its terms and applies to clerical and 
accidental errors in judgments and decrees based on awards.^ 

Schedule 2 Paragraph 12 of the Code provides inter alia for the correction of 
clerical and accidental slips in awards. But that Paragraph does not apply to private 
awards. (See Paragraph 21.)* 

Where a decree is in accordance with the award and there is no clerical mistake 
or accidental slip, it cannot be amended or modified by the Court in any manner.* See 
also the undermentioned case.* 


18. Sait to reotify mistake, if lies. — Where a decree has been passed by a 
Court of competent jurisdiction, no suit by a party thereto will lie to set aside or 
rescind that decree.^ This is based on the principle of res judicata, which itself rests 
on the maxim interest reipublicce ut sit finis litium — it concerns the State that there 
be an end to law suits.* An exception has boon recognized in the case of a decree 
obtained by fraud. In such a case a suit will lie to set aside a former decree which 
had been obtained through fraud.* There is a difference of opinion as to whether a 
suit lies to set aside or correct a decree on the ground of mistake. It was hold in the 
undermentioned coses* that such a suit would lie. Other oases have, on the other 
hand, taken a contrary view.* 


4. (’86) AIR 1926 Mad 1146 (1146). (Mutual 
mUtake.) 

('29) AIE 1929 Cal 470 (472): 57 Cal 154. (Fraud.) 
(’19) AIR 1919 Pat 282 (232) : 4 Pat L Jour 205. 
(No true representation of the intention of the 
parties.) 

[See also (’29) AIR 1929 Lah 400 (402).] 

5. [Se« (’19) AIR 1919 Pat 232 (232) : 4 Fat L 
Jour 205. 

(’26) AIR 1926 Mad 1146 (1146).] 

6 . (’14) AIR 1914 Dorn 127 (127). 

(’14) AIR 1914 Bora 109 (109). 

’31) AIR 1981 Cal 51 (51) : 57 Cal 1143. 

’35) AIR 1985 Pesh 104 (106). 

7. (’03) 7 Cal W N 880 (885). 

Note 17 

1. (’32) AIR 1932 Oudh 293 (297,298). 

(’14) AIR 1914 Lah 477 (478). 

[See (’27) AIR 1927 Mad 720 (720). (Which 
proceeds on the hypothesis that the Section 
applies to such judgments and decrees).] 

2. (’25) AIR 1925 Lah 86 (86). 

3. (’98) 17 Bom 657 (661). 

4. (’36) AIR 1935 Posh 104 (106). (Decree not in 
accordance with the award but in accordance 
with the statomonts of the parties in Court held to 
be a consent decree and as such couid not be 
amended except with the consent of the parties.) 


Note 18 

1. (’16) AIR 1916 P C 99 (101) : 42 Ind App 171: 
87 Ali 486 (PC). 

(’26) AIR 1925 Mad 640 (641). 

(’13) 17 Cal W N 82 (84). 

(’15) AIR 1915 All 400 (402) : 37 All 535. 

(’06) 10 Cal W N 1024 (1026). 

(’68) 1868 Pun Re No. 81. 

(’19) AIR 1919 Mad 1044 (1046): 41 Mad 748 (PB). 
(’22) AIR 1922 Mad 404 (404). 

(’32) AIR 1932 Mad 275 (279). 

(’15) AIR 1915 Cal 69 (69). 

(’16) AIR 1916 Cal 816 (817) : 43 Cal 217. (Follow, 
ing 21 Cal 612 and dissenting from 8 Cal W N 
478). 

(’05) 27 All 174 (177, 178). 

(’99) 3 Cal W N 875 (377). 

(’31) AIR 1931 Pat 296 (298). 

(’ll) 11 Ind Cas 537 (639) (Oudh). (In this case 
it was held that there was no mistake or error 
and a suit would not, therefore lie.) 

2. [See (’25) AIR 1926 Mad 640 (641,642).] 

3. See Note 61 to S. 9, ante. 

4. (’12) 14 Ind Cas 407 (409) : 8 Nag L R 18. 
(’18) AIR 1918 Pat 186 (187). 

5. (’06) 10 Cal W N 1024 (1026). 

■12) 14 Ind Cas 93 (95) (Cal). 

’20) AIR 1920 Oudh 171 (172): 23 Oudh Cas 140. 
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Where an amendment is sought on the ground of a subsequent ohango of 
circumstances, a suit, and not an application, would be the most appropriate remedy.® 

As to the maintainability of suits to set aside or correct a consent dectee on 
the ground of mutual mistake of the parties, see Note 16 above. 

19, Appe&L — An order granting or refusing an amendment under this Section 
is not a decree^ or an appealable ordei;, and consequently, no appeal lies therefrom.* 
Where, however, there is no clerical or arithmetical mistake or accidental slip or 
omission, but the whole method of calculation is altered by the amendment, the order, 
though purporting to be one under Section 152, must be deemed to be one passed on 
review under Order 47 and hence will be appealable.® 

An order of the High Court rejecting an application to amend a decree passed 
by it on appeal, is not an order made “on appeal" within the meaning of Clause 39 of 
the Letters Patent (Calcutta), and is not appealable to the Privy Council under that 
Clause.® As to whether an order of a single Judge of the High Court on an application 
lor amendment is appealable under Clause 15 of the Letters Patent as a “judgment," 
see Note 6 to Section 104. 

The amended decree is always appealable as a decree.® But, as has boon seen 
in Note 14 above, in the case of an amendment under Section 152, no fresh starting 
point of limitation for appeal is given by the amendment, though tho delay may bo 
excused in appropriate cases under Section 5 of tho Limitation Act. 

Where the Judge instead of amending the decree passes a fresh decree, there is 
a right of appeal from the amended decree,® but not from tho original decree.^ 

20. Revision. — An order granting or refusing an application for amendment 
under tho Section is, as has been observed already in Note 19 above, neither a decree 
nor an appealable order. Hence, it is open to revision by the High Court in a fit case.^ 


6. (’15) AIK 1915 Oal 696 (698). 

Note 19 

1 . (’33) AIR 1933 Rang 261 (266). (Application 
to act atiido ocdoc allowing amendment of decree 
is governed by Art, 181.) 

(’86) AIR 1986 Oudh 81 (82). 

(’39) AIR 1939 Bom 389 (890) : 41 Bom L R 800 
(802). 

2. (’10) 5 Ind Cas 304 (305) (Cal). 

(’01) 28 Cal 177 (179). 

(’88) 1888 Pun Re No. 101. 

(’26) AIR 1926 Lab 664 (665). 

(’23) AIR 1923 Lab 147 (148). 

(’28) AIR 1928 Lab 862 (368) : 9 Lab 176. 

(’27) AIR 1927 Lab 68 (68). 

(’ll) 10 Ind Cag 850 (850) (Lab). 

(’19) AIR 1919 All 80 (31). 

(’18) AIR 1918 Lab 63 (68): 1918 Pun Re No. 43. 
(’84) 6 All 125 (129). 

(’04) 1 All L Jour 701 (702). 

(’88) AIR 1938 Lab 4 (5). (Order amending decree 
paeeed on separate application under Ss. 151/152 
but not in execution — Application under Ss. 
151/152 does not fall under S. 47— No appeal is 
competent from order.) 

(’36) AIR 1986 Oudb 81 (82). 


3. (’21) AIR 1921 Lab 250 (261). 

4 . (’03) 80 Cal 679 (681). 

5. (’05) 9 Cal W N 606 (607). 

(’31) AIR 1931 Cal 578 (579). 

(’28) AIR 1928 All 194 (196). 

(’81) 6 Cal 22 (24, 25). (Decree passed on review 
of judgment. Time for appeal runs from such 
decree, and not the original decree. Bee also 
Note 14 above and the ca.ses cited therein.) 

(’38) AIR 1938 Lab 381 (382). 

6 . (’34) AIR 1934 Lab 839 (839). 

7. (’36) AIR 1936 Sind 53 (55): 29 Sind L R 445. 

Note 20 

1. (’07) 31 Bom 447 (449). 

(’34) AIR 1934 All 100 (101). (Order to amend is 
dillerent from amouded decree.) 

(’15) AIR 1915 Mad 1008 (1068). 

(’12) 16 Ind Cas 933 (933, 934) (Mad). 

(’25) AIR 1925 All 556 (650). 

(’93) 15 All 121 (122). 

(’86) 7 All 876 (876) (FB). 

(’85) 7 All 876 (878) (FB). 

(’37) AIR 1937 Lab 894 (894, 896). 

(’88) AIR 1988 Lab 4 (5). 

(’89) AIR 1939 Bom 389(390):41 Bom LB 800(802), 
(’36) AIR 1986 Oudh 81 (82). 


Saotlon 152 
Notes 15-20 
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Section 168 


im 

Thus, a Court is not bound to amend a decree in every case under this Section. If a 
Opurt erroneously thinks that it is so bound and amends a decree although it feels that 
the case is one in which amendment ought to be refused, the order can be revised, as 
it is vitiated by a material irregularity.^ Similarly, where a Court has jurisdiction to 
amend a decree but refuses to do so on the ground that it has no jurisdiction, its order 
can be revised.^ See also the following cases^ where the refusal to amend was held to 
amount to a failure to exercise jurisdiction. In an earlier Madras decision,^ however, 
it was held that an order for the amendment of a decree was not revisable on the 
ground that the party aggrieved by the amendment could appeal from the amended 
decree. But in later decisions of the same High Court, such an order has been held to 
be revisable.^ 

Where the lower Court has had jurisdiction to amend a decree, its order is not 
revisable, although it may have relied on a wrong Section,^ or made the amendment 
unnecessarily.^ 

Similarly, where it has refused to amend a decree, not on the ground of its 
want of jurisdiction, but on some other ground, its order is not open to revision.® It 
has been held by the Oudh Chief Court that even in cases in which upon a strict 
construction of Section 115 the High Court is precluded from interfering in revision 
with an order of the lower Court refusing to amend a decree, it is still open to the 
High Court under Section 151 to interfere in such cases.^® 


153 . [New.] The Court may at any time, and on such 
Generaipowerto torms ES to costs or othorwiso as it may think fit, 
amend any defect or error in any proceeding in a 
suit ; and all necessary amendments shall be made for the purpose 
of determining the real question or issue raised by or depending on 
such proceeding. 

[R. S. C., 0. 28 R. 12. See 0. 6 R. 17.] 


1. Ltgidative cliange.. 

2. Scope of the Section. 

3. "At eny time." 


(’84) AIR 1934 Bang 108 (109). (Order refasing 
amendment of conmnt decree not in accordance 
with agreement ie revisable.) 

2. (’25) AIR 1926 AU 566 (566). 

3. (*18) AIR 1918 All 208 (208). 

(’29) AIR 1929 Lah 664 (664). (Decision also 
under B. 44, Punjab Courts Act.) 

(’84) 6 All 126 (129). 

(’26) AIR 1926 Cal 420 (421). 

(’81) AIR 1981 Ondh 422 (424). 

4. (’86) AIR 1986 Fesh 196(197). 

(’86) AIR 1986 Ondh 461 (462) : 11 Luck 418. 
(’84) AIR 1984 Oudh. 862 (864) : 8 Luck 784. 


4. "Defect or error." 

5. "Any proceeding in a suit." 

6. Amendment by Court sno motu. 


5. (’01) 24 Mad 646 (649, 660). 

6. (’16) AIR 1916 Mad 1068 (1068). 

(’12) 16 Ind Oas 983 (934) (Mad). 

7. (’98) 16 Mad 424 (426, 427). 

8. (’91) 1891 All W N 85 (37). 

9. (’16) AIR 1915 Lah 218 (214). (Refusal on 
ground of laches.) 

(’87) 10 Mad 61(62). (Refusal on ground of laches, 
etc.) 

(’86) 8 AU 519 (622). (Refusal on ground of appli- 
cation being time barred.) 

10. (’87) AIR 1987 Oudh 246 (247): IS Luck 186, 

(’86) AIR 1986 Oudh 461 (462) : 11 Luck 418. 



GENERAL POWER TO AMEND 


1241 


Other Topics (miscellaneous) 


Amendment of pleadings. See Notes 2 and 6. 
Amending cause title by substituting legal 
representatives. See Note 5. 

Answer to interrogatories. Bee Note 6. 

Change of cause of action. See Note 6. 
Execution petition. See Note 6. 


For determining the real question or issue raised. 
See Note 2. 

Notice of motion. See Note 5. 

Particulars. See Note 5. 

Sale certificate. See Note 5. 


Beotion 169 
Motes 


1. LeBlslative ohanges. — This Section is new. It is based on 0. 28 B. 12 of 
the Buies of the Supreme Court (of England). 

2« Soope of the Seotion* — Section 152 deals with amendments of jtidgmentSt 
decrees and orders, 0. 6 B. 17 deals with amendments of pleadings, Tho present 
Section confers a general power on tho Court to amend any defect or error in any 
proceeding in a suit and to make all necessary amendments for tho puiix)se of 
determining tho real questions between the parties. The object of the rule allowing 
amendments is to minimise litigation and avoid multiplicity of proceedings,^ and also 
to see that the merest technicality may not be allowed to stand in tho way of 
substantial justice.^ Hence, the Court has power to allow all necessary amendments 
for raising the real questions at issue between the parties provided that no injury or 
injustice is caused to the opposite party and are such as can be sufficiently compensated 
for by costs or otherwise.^ But tho Court will not aid a party by allowing him to amend 
his pleading where the mistake was fraudulent or intended to get round a previous 
decision of the Court.^ 

The power to get an amendment of a proceeding under this Section, is subject 
to the discretion of the Court, and is not claimable as of right,^ As to the general 
principles guiding the exercise of discretion in granting or refusing an amendment, see 
Order 6 Buie 17. 


8. *‘At any time.’* — The power of amendment conferred by this Section can 
be exercised “at any time’* during the proceedings.^ Tho power is vested both in 
tho original as well as in tho Appellate Court.* But prima facie it is limited to 


Section 153 — Note 2 

1. (’98) 25 Cal 371 (390). 

(’16) AIR 1915 Cal 203 (207). (Decree for sale 
under O. 34 R. 4 — But property already sold in 
revenue sale — Decree amended for disposal of 
sale proceeds.) 

(’14) AIR 1914 Mild 256 (258). (Amendment of an 
application in forma pauperis.) 

(’19) AIR 1919 Oudh55(56). (Amendment of pre- 
emption decree granting set-off.) 

(’10) 6 Ind Cas 682 (585) : 37 Cal 399. (Omission 
of pleader’s name in vakalatnama— Amendment 
allowed.) 

(’23) AIR 1928 Nag 182 (186) : 19 Nag L R 36. 
(Do). 

2. (’88) AIR 1933 AU 295 (297) : 55 All 216. 

(’87) AIR 1937 Nag 173 (174) : I L R (1937) Nag 

514. (Courts are to be reluctant to non-suit 
parties on purely technical grounds if a way of 
escape can be found.) 

[See a2so(’85)AIR 1985 Mad 118 (118). (Decree- 
holder applying for execution before date men- 
tioned in decree — Judgment-debtor filing 
counter only subsequent to such date — Court 


has discretion to condone such irregularity if 
no prejudice is caused to opposite side as it 
amounts to little more than a mere techni- 
cality.) 

3. (1889) 14App Cas3i8 (320), Australian Steam 
Navigation Co. v. Smith and Sons. 

(1878) 10 0 P 398 (396), Tildesly v. Harper. 
(1883) 82 WR (Eng) 262 (268), Clarapede v. Com- 
mercialUnion Association. 

(1884) 26 Ch D 700 (711), Cropper v. Smith. 
(1887) 19 Q B D 894 (396), Weldon v. Neal. 

4. (’25) AIR 1925 All 142 (142). (Overvaluing tho 
suit in order to get round a previous decision is 
an abuse of the process of the Court.) 

5. (’97) 21 Bom 570 (671). 

(’15) AIR 1915 Mad 449 (451, 452). (Great delay 
on applicant’s part duo to his negligence — 
Amendment refused.) 

Notes 

1. (’98) 20 All 478 (480). (Formal error as to date 
in a pending execution application may be 
amended even after limitation.) 

2. (’16) AIR 1916 Fat 347 (848); IFatL Jour 393. 
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Seotlon 163 
Hotel 8-5 


amendments during the actual pendency of proceedings and not after the decree has 
been drawn up and sealed.^ 

4. "Defect or erroPt" — Assuming that Section 153 applies to orders of 
Courts, an order erroneous on the merits is not '*a defect or error” in the proceedings 
within the meaning of the Section, and cannot be amended or corrected under this 
Section.^ 

8. "Any proceeding in a suit." — The term "proceeding” in this Section 
must be interpreted as including any application to a Court of justice however made, 
for aid in the enforcement of rights, for reliefs, for redress of injuries, for damages or 
for any remedial object.^ See for instance the following — 

( i) Pleadings. — See Order 6 Eule 17. 

(ii) Memorandum of appeal. — A memorandum of appeal may be amended under 
this Section.^ Thus, when, through a bona fide error, the name of a deceased 
person instead of that of his legal representative appears in a memorandum of 
appeal as the respondent, the error may be amended.^ But, it has been held 
that no such discretion to amend is available to the Court when it is sought to 
substitute a person for the potential appellant who died before the memo- 
randum of appeal was filed, the reason being that in such a case there is no 
memorandum of appeal at all in the eye of the law.^ 

( Hi) Application for execution. — See Notes to Order 21 Eule 17. 

(w) Application for final decree in a mortgage suit. — The Section applies to the 
amendment of an application for a final decree in a mortgage suit.^ 

( v) Application for personal decree under 0. 34 B. 6. — Under Section 153 an 
application for a personal decree against the mortgagor under 0. 34 E. 6 may 
• be amended by allowing a party to sign it, where he has failed to do so in the 
first instance,® or by allowing the addition of an alternative prayer.^ 

( vi) Application for restitution, — Where an application for restitution has not 

been made in the correct form, it may be amended under this Section.® 

(vii) Answers to interrogatories. — Leave may be given in a fit case to amend 

answers to interrogatories. Thus, an answer containing an admission made by 
mistake may be amended.® Similarly, an answer may be amended whore 
subsequent to the filing of the affidavit of answer, it is found that there are 
other matters which could have been included in it.^® 


(’22) AIR 1922 All 81 (81). (Amendment may be 
allowed even in second appeal.) 

3. (’24) AIR 1924 Bom 166 (166). 

(’12) 14 Ind Gas 407 (409) : 8 Nag L B 18. 

Note 4 

1. (*22) AIR 1922 Pat 121 (121): 4 Pat L Jour 287. 

Notes 

1. (’37) AIR 1937 Mad 342 (843). 

2. (’80) AIR 1930 All 131 (132). 

(’28) AIR 1928 Lah 116 (116): 8 Lah 382. (Grounds 
of appeal may be amended to make them clear.) 
[See (’26) 96 Ind Gas 11 (11) (Lab). (Amend- 
ment of the respondents’s name.)] 

3. (’37) AIR 1987 Bom 401 (407): I L R (1937) 
Bom 602. 


(’36) AIR 1986 Pesh 192 (193). 

(’26) AIR 1926 Mad 1210 (1210): 49 Mad 18 (FB). 

(Overruling AIR 1924 Mad 66.) 

(’30) AIR 1930 All 131 (132). 

(’32) AIR 1932 Lah 305 (306). 

[See however (’13) 21 Ind Gas 306 (308). (Upp 
Bur.)] 

4. (’34) AIR 1934 Nag 274 (276): 81 Nag LR67. 

5. (’22) AIR 1922 All 446 (447). 

6. (’24) AIR 1924 All 804 (805). 

7. (’15) AIR 1915 Mad 462 (453) : 88 Mad 677. 

8 . (’21) AIR 1921 All 321 (822). 

9. (1892) 3 Ch 226 (286), Hollis v. Burton. 

10. (1877) 7 Gh D 486 (462), Sounders v. Jones. 
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(via) Particulars. — Leave to amend particulars will generally be given on terms, 
provided the application is made a reasonable time before the trial. But leave 
will be granted at the trial only when it is shown that the new matter has 
been recently discovered.^^ 

(ix) Notice of motion, — A notice of motion can be amended under this Section.'^ 

(x) Power of attorney. — The Court has inherent power to amend a i)ower of 

attorney filed by the mukhtiar of a party by the insertion of the mukhtiar’s 
name which was omitted by mistake.^^ It has been held in the undermentioned 
case'® that Section 163 would apply to such a case. 

(xi) Sale certificate, — The present Section 'j^rima facie applies to 'pending proceed- 

ings.^^ Section 162 applies to the amendment of decrees and orders. Although 
a sale certificate is a document issued by a Court, it is doubtful whether it is 
an order of Court within Section 162. It may also be doubted whether it is a 
proceeding in a suit within the meaning of the present Section. A Court has, 
however, inherent power to amend a sale certificate after notice to the judg- 
ment-debtor, where the certificate does not correctly describe the property sold,'^ 
unless the sale price has been affected by such misdescription.'® 

See also the undermentioned cases.'® 

6. Amendment by Court suo motu. — Under 0. 6 B. 17 the Court has no 
power to amend the pleadings of its own accord. Under the present Section the Court 
has a power of amendment suo motu. But even under this Section the Court has no 
power to convert, of its own accord, a suit for declaration into one for possession.' The 
reason is that a Court is bound to adjudicate on a claim as brought and cannot direct 
parties to alter their claims.® 


1 54 . [S. 3, para. 3. ] Nothing in this Code shall affect any 
Saving of iirtimit Present right of appeal which shall have accrued 
right of appeai. to any party at its commencement. 


11 . (1895) 2 Q B 148 (155), Yoiksbice Providont 
•Go. V. Gilbert. 

12 . (1886) 33 Ch D 603 (604). Moss v. Malings. 

13. (1897) 1 Ch 266 (270,271), Cook v. Andrews. 

14 . (»10) 5 Ind Cas 632 (635) ; 37 Cal 399. 

15 . (’34) AIR 1934 All 810 (811). (Omission of 
name of vakil from body of vakalatanama.) 

16 . (’24) AIR 1924 Rom 166 (166). 

(*12) 14 Ind Cas 407 (409) (Nag). 

17 . (’13) 20 Ind Cas 588 (589) (Cal). (Wrong tow- 
ji number cau bo corrected.) 

(’32) AIR 1932 All 587 (589) : 54 All 800. (Sale 
certificate and dhakalnama.) 

(’22) AIR 1922 Mad 63 (64, 65). (Notice to judg- 
mout-dobtor is necessary.) 

(’13) 18 Ind Cas 725 (726) (Cal). (No jurisdiction 
to amend so as to show purchase of large share 
than actually sold.) 

(’14) AIR 1914 Oal 527 (528). 


(’37) AIR 1937. Oudh 144 (144) : 12 Luck 167. 
[S«e also (’85) AIR 1935 Mad 420 (421). (To 
order an amendment of the sale certificate 
without ordering a corresponding amendment 
of the decree is likely to complicate matters, 
and would not be quite proper, even otherwise 
for a Court to do.)] 

18 . (’34) AIR 1934 Lah 29 (30). 

19 . (’37) AIR 1937 Mad 342 (343). (Application 
for challan for depositing amount for setting 
aside execution sale is " proceeding ” within 
S. 153 and may lie amended by inclusion of prayer 
for setting aside sale.) 

(’37) AIR 1937 Nag 108 (110) : I L R (1988) Nag 
245. (Verification in application to ap^^al in 
forma pauperis — Verification not made in pre- 
scribed manner must be allowed to be corrected.) 

Note 6 

1 . (’18) 19 Ind Cas 672 (672) (Mad). 

2. (’ll) 9 Ind Cas 673 (674) : 1911 Pun Re No. 1. 


Seotlon 158 
Notes 8-6 


Seotlon 188 
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1944 SAVINa OF FBBSBMT BIOHI OF APFBAIi 

Synopsis 

1. ** Any preient right of appeal.” 

2. Right of appeal being given by new Code but not by 

old Code — Effect on pending proceedbgi. 

3. Other rights accrued before the present Code. 

4. Power of Appellate Court. 

1. '*Any present rl^ht of appeal.”— It has been observed in Note 3 to the 
Preamble that the general principle is that an Act which takes away a substantive 
right is not retrospective in effect except by express enactment or by necessary 
implication. This principle is recognized in Section 6 of the General Clauses Act of 
1897. But this principle does not apply to enactments merely affecting practice or 
procedure. For, there can be no vested right in any course of procedure. But a right . 
of appeal is a substantive right and not a mere matter of procedure. When the law 
permits an appeal, the right of appeal vests in a party on the commencement of 
proceedings in the lower Court. Any Act coming into force subsequently cannot 
affect this right prejudicially, except by express words or by necessary implications.^ 
This is the general rule apart from Section 154. Under this Section the question has 
arisen whether this general right is restricted by the words **any present right of 
appeal*' in the Section. The question has arisen in this way. Take, for instance, an 
order which was appealable under the former Code, but is not appealable under the 
present Code. The present Code came into force on 1st January 1909. Suppose the 
proceedings in which the order was passed were commenced before 1st January 1909, 
and also that the order was passed before 1st January 1909. In such a case, there was 
undoubtedly a present right of appeal accrued to a party at the commencement of the 
Code (Ist January 1909) iDecause the order having already been passed, the right of 
appeal given by the former Code was capable of being exercised immediately on that 
date.* But suppose, in the above instance, the proceedings were started before 1st 
January 1909, but the order therein was passed after Ist January 1909. In such a 
case, no doubt a right of appeal had accrued to the party at the commencement of the 
present Code, because when the law permits an appeal, the right of appeal vests in a 
party on the initiation of the proceedings in the lower Court. But as the order had 
not been passed at the commencement of the Code but was passed only subsequently, 
the right of appeal was not therefore capable of being immediately exercised at t^t 
date. Is such a right, a present right of appeal within Section 154 ? On this question 
there is a conflict of decisions. It has been held by the Calcutta High Court,^ the 
Punjab Chief Court® and the Sind Judicial Commissioner's Court** that such a right of 
appeal cannot be called a present right of appeal because although it has vested in a 
party, it is not capable of being immediately exercised. But the Madras High Court 


(*82) AIR 1982 Bom 394 (896, 397). (Suit on pro- 
note inadmissible for want of stamp— Amend- 
ment into a suit on original cause of action — 
Wholly distinct suit — Not allowable.) 

Section 154 — Note 1 

1. (1905) 1906 App Gas 369 (372, 873), Colonial 
Sugar Refining Go. Ltd. v. Irving. 

(1900) 1900 Pun Re No. 12 (FB). 

(’28) AIR 1928 Lah 627 (680, 631) : 10 Lah 166 
(FB). 

(’21) AIR 1921 Mad 126 (128, 129). 

('80)2 All 786 (786). 

(*12) 16 Ind Gas 726 (726, 727) (Lah). 


(’16) AIR 1916 Mad 1036 (1036). 

(*78) 1 All 668 (670, 671) (FB). 

(’08) 82 Bom 837 (844, 346). 

(’01) 24 Mad 89 (42). 

2. (’12) 15 Ind Gas 679 (681) (Gal). 

(’18) 14 Ind Gas 63 (64) (Gal). 

(*10) 8 Ind Gas 3 (4) (Gal). 

(’18) 17 Gal W N 624 (626). 

[Sm however (’12) 16 Ind Gas 690 (691) (Gal).] 

3. (’12) 16 Ind Gas 884 (884) (Lah). 

(’12) 15 Ind Gas 726 (726) : 1918 Pun Re No. 1. 

4. (’18) 19 Ind Gas 848 (861) : 6 Sind L R 168. 
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takes a dififerent view.® According to that High Court the words "present right” of 
appeal mean only a right of appeal which has become vested in a litigant whether the 
right is capable of being exercised immediately or not; and the words are not sufticiont 
to exclude the general rule that a statute taking away a vested right of appeal, ia 
presumably not retrospective in effect. 

2. Bight of appeal being given by new Code but not by old Code ~ Effect 
on pending pFOOeedingSt — The Section contemplates cases where a right of api)eal 
was given by the former Code* but has been taken away by the present Code. Suppose 
the present Code gives a right of appeal in a matter in which there was no right of 
appeal under the former Code. Is the present Code to be given retrospective effect in 
this respect, so as to affect proceedings instituted under the former Code ? No, because 
to hold otherwise would mean that the right which accrued to a party under the 
former Code, the right to hold the decree or order in his favour undisturbed, can bo 
taken away by the new Code.^ 

8. Other rights accrued before the present Code. — The fact that Section 
154 expressly saves ponding rights of appeal, does not mean that other vested rights 
are not saved. The application of the maxim expressio unius e$t exclusio alterius 
(mention of one is exclusion of another) is unsafe in such cases. Thus, where the date 
of the mortgage decree and the date fixed for payment were both under the Transfer of 
Property Act and before the present Code came into force, the right to apply for an order 
absolute is a vested right not affected by the provisions of Order 34 Buies 4 and 5.^ 

4. Power of Appellate Court. — The Section moans that nothing shall 
prejudicially affect any present right of appeal. It has no bearing on the powers of an 
Appellate Court in dealing with an appeal before it.^ 


155 . [New.] The enactments mentioned in the Fourth 
Amendment of certoin Schedule are hereby amended to the extent 
specified in the fourth column thereof. 

As to the retrospective effect of the Code, see Note 3 to Preamble. 


1 56. IS- 3. first sentence.] [Repeals] Repealed hy the 
Second Repealing and Amending Act, 1914 ( XVII of 1914), Section 3 
and Schedule II. 

[Sm alK (*64) 7 Mad 195 (197), (Right accniad 
under Code of 1877 cannot be dietuebed by pro- 
ceduie under Code of 1882.)] 

[But compare (’89) 16 Cal 429 (482),] 

Note 3 

1. (’21) AIR 1921 Mad 126 (128). 

Note 4 

1. (’ll) 9 Ind Cas 816 (816) (Cal). 


S. (’ll) 9 Ind Cas 987 (988) (Mad). 

Note 2 

1. (’10) 6 Ind Cas 109 (106) (Mad). 

(’10) 8 Ind Cas 1189 (1189) (Low Bur). 

(’10) 8 Ind Cas 8 (9) (All). 

(’10) 6 Ind Cas 980 (981) : 6 Low Bur Bui 148. 
(*86) 18 Cal 86 (89). 
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Beotion 165 


Beotlon 166 
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1246 COHiranANOE of OBDEBS TJEDEB BEPEAIiED enaoimenis 

This Section and the Fifth Schedule of the Code have been repealed by Act 
XVn of 1914, Section 8. 

The Section as it stood before the repeal was as follows ; — 

“The enactments mentioned in the fifth Schedule are hereby repealed to the extent 
specified in the iourth column thereof." 


157 . [S.3, second sentence.] Notifications published^ 
^ . declarations and rules made, places appointed, 

Continuance of orders . m n , » « 

under repeeled enact- agreements filed, scales prescribed, forms foamed, 

appointments made and powers conferred under 
Act VIII of 1859 or under any Code of Civil Procedure or any Act 
amending the same or under any other enactment hereby repealed 
shall, so far as they are consistent with this Code, have the same force 
and effect as if they had been respectively published, made, 
appointed, filed, prescribed, framed and conferred under this Code 
and by the authority empowered thereby in such behalf. 


Synopsis 

1. ‘‘Rules.” 

2e "Consistent with the Codes" 

3. Retrospective effect of the Code. See !t7oto 3 to Preamble. 


1. "Rules;” — The expression “rules made“ means rules properly and validly 
made, in other v^ords, made vi^ith jurisdiction by the proper authority. Buies, which 
though purporting to be made under the old Code, were beyond the powers given by 
the old Code, do not become valid by reason of the fact that, if they had been made 
under the new Code, they would be valid.^ 


2« "Coneistent with the Code.” — The word 'Code' according to the definition 
in Section 2 clause 1 includes the rules in the First Schedule. Hence, it has been held 
that the Madras Civil Buies of Practice made by the High Court under the Code of 
1882 but not reenacted and published in accordance with the procedure prescribed in 
Part X of the Code of 1908 are ihvalid if and in so far as they are inconsistent with 
any of the rules in the First Schedule of the later Code.^ 

3* RetvoBpeotlYe effeoi of the Code. ~ See Note 3 to Preamble. 


Section 157 Note 1 

1. (*16) AIB 1916 Mad 1165 (1166). 

Note 2 

1. ('88) AIR 1988 Mad 488 (441): ILR (1988) Mad 
784 (F£). (37 Mad 17 : AIR 1914 Mad 662 (FB), 


Overruled.) 

[See also (’85) 1935 Mad 898 (895): 59 Mad 842. 
(Rule 199 of Civil Rules of Practice, to the 
extent to which it is opposed to, and inconsis- 
tent with, the provisions of Sch. 1, 0. P. G., 
cannot take effect.)] 
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1 58 . [ S. 3, para. 2.] In every enactment or notification 
Reference to Code of passod or issued before the commencement of 
Civil i^cedureandotiier this Codo in wMch reference is made to or to 

any Chapter or section of Act VIII of 1859 or 
any Code of Civil Procedure or any Act amendii^ the same or any 
other enactment hereby repealed, such reference shall, so far as 
may be practicable, be taken to be made to this Code or to its 
corresponding Part, Order, section or rule. 

“As to the retrospective effect of the Code,” see Note 3 to Freninble. 


♦ 



Section 188 


PBINTEO and FUBLIBBEO BV D. O. BANADE at the add INDIA BEPOBTEB PBESB, 
NAGPUR, FOB THE ALL INOU BEPOBTEB LIMITED. 









SOUND aca 

Mt :<-u HoaA, 

SHOW* 



